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INFORMATION ABOUT ADMINISTRATIVE RULES

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation and
the online Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing complete text
of Oregon Administrative Rules (OARs) filed through November 15
of the previous year. The Oregon Bulletin is a monthly online sup-
plement that contains rule text adopted or amended after publication
of the print Compilation, as well as Notices of Proposed Rulemak-
ing and Rulemaking Hearing. The Bulletin also includes certain non-
OAR items when they are submitted, such as Executive Orders of the
Governor, Opinions of the Attorney General and Department of
Environmental Quality cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney
General’s Administrative Law Manual. The Administrative Rules
Unit assists agencies with the notification, filing and publication
requirements of the administrative rulemaking process.

OAR Citations

Every Administrative Rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division
number and a four-digit rule number (000-000-0000). For example,
Oregon Administrative Rules, chapter 166, division 500, rule 0020
is cited as OAR 166-500-0020.

Understanding an Administrative Rule’s ‘“History”

State agencies operate in an environment of ever-changing laws,
public concerns and legislative mandates which necessitate ongoing
rulemaking. To track changes to individual rules and organize the
original rule documents for permanent retention, the Administrative
Rules Unit maintains history lines for each rule, located at the end
of the rule text. OAR histories contain the rule’s statutory authori-
ty, statutes implemented and dates of each authorized modification
to the rule text. Changes are listed chronologically in abbreviated
form, with the most recent change listed last. In the history line “OSA
4-1993, f. & cert. ef. 11-10-93,” for example, “OSA” is short for Ore-
gon State Archives; “4-1993” indicates this was 4th administrative
rule filing by the Archives in 1993; “f. & cert. ef. 11-10-93” means
the rule was filed and certified effective on November 10, 1993.

Locating Current Versions of Administrative Rules

The online version of the OAR Compilation is updated on the first
of each month to include all rule actions filed with the Administra-
tive Rules Unit by the 15th of the previous month. The annual print-
ed OAR Compilation volumes contain text for all rules filed through
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November 15 of the previous year. Administrative Rules created or
changed after publication in the print Compilation will appear in a
subsequent edition of the online Bulletin. These are listed by rule
number in the Bulletin’s OAR Revision Cumulative Index, which is
updated monthly. The listings specify each rule’s effective date, rule-
making action, and the issue of the Bulletin that contains the full text
of the adopted or amended rule.

Locating Administrative Rule Publications

Printed volumes of the Compilation are deposited in Oregon’s
Public Documents Depository Libraries listed in OAR 543-070-
0000. Complete sets and individual volumes of the printed OAR
Compilation may be ordered from the Administrative Rules Unit,
Archives Division, 800 Summer Street NE, Salem, Oregon 97301,
(503) 373-0701.

Filing Adminstrative Rules and Notices

All hearing and rulemaking notices, and permanent and temporary
rules, are filed through the Administrative Rules Unit’s online filing
system. To expedite the rulemaking process, agencies are encouraged
to file a Notice of Proposed Rulemaking Hearing specifying hearing
date, time and location, and to submit their filings early in the sub-
mission period. All notices and rules must be filed by the 15th of the
month to be included in the next month’s Bulletin and OAR
Compilation postings. Filings must contain the date stamp from the
deadline day or earlier to be published the following month.

Administratrative Rules Coordinators and
Delegation of Signing Authority

Each agency that engages in rulemaking must appoint a rules
coordinator and file an Appointment of Agency Rules Coordinator
form with the Administrative Rules Unit. Agencies that delegate rule-
making authority to an officer or employee within the agency must
also file a Delegation of Rulemaking Authority form. It is the
agency’s responsibility to monitor the rulemaking authority of select-
ed employees and keep the forms updated. The Administrative Rules
Unit does not verify agency signatures as part of the rulemaking
process.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

The official copy of an Oregon Administrative Rule is contained
in the Administrative Order filed at the Archives Division. Any
discrepancies with the published version are satisfied in favor of the
Administrative Order.

© January 1, 2015 Oregon Secretary of State. All rights reserved.
Reproduction in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 15 - 08

DETERMINATION OF A STATE OF DROUGHT EMER-
GENCY IN CURRY, HOOD RIVER AND UNION COUNTIES
DUE TO DROUGHT, LOW SNOW PACK LEVELS, AND
LOW WATER CONDITIONS

At the request of Curry County (by Resolution R201529 dated June
29,2015), Hood River County (by Resolution 2041, dated June 24,
2015) and Union County (by Resolution 2015-13 dated July 15,
2015), and based on the recommendations of the Drought Council
and the Water Availability Committee, and pursuant to ORS 401.165
and ORS 536.740, I find the continuing dry conditions, low snow-
pack, and lack of precipitation have caused natural and economic
disaster conditions in Curry, Hood River and Union counties.

Projected forecasts are not expected to alleviate the severe drought
conditions, and the drought is having significant economic impacts
on agricultural, livestock, and natural resources in Curry, Hood River
and Union counties.

The dry conditions present hardships for these communities; crops
and agricultural investments are at risk; communities that rely on sur-
face water flow for drinking water and other uses are at risk; animals
and plants that rely on Oregon’s surface water supplies are threat-
ened; and the risk of wildfires across the state is greatly increased.
Current conditions are being monitored and analyzed by state agen-
cies including the Department of Agriculture, the Department of
Water Resources, and the Oregon Office of Emergency Management.

A timely response to the severe drought conditions is vital to the safe-
ty of persons and property and economic security of the citizens and
businesses of Curry, Hood River and Union counties; I am therefore
declaring that a severe, continuing drought emergency exists in
Curry, Hood River and Union counties, and directing the following
actions.
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IT IS HEREBY ORDERED AND DIRECTED:

I. The Oregon Department of Agriculture is directed to coordinate
and provide assistance in seeking federal resources to mitigate
drought conditions and assist in agricultural recovery in Curry,
Hood River and Union counties.

II. The Department of Water Resources and the Water Resources
Commission are directed to coordinate and provide assistance to
water users in Curry, Hood River and Union counties as they
determine is necessary and appropriate in accordance with ORS
536.700 to 536.780.

III. The Office of Emergency Management is directed to coordi-
nate and assist as needed with assessment and mitigation activi-
ties to address current and projected conditions in Curry, Hood
River and Union counties.

IV. All other state agencies are directed to coordinate with the
above agencies and to provide appropriate state resources as deter-
mined necessary to assist affected political subdivisions and water
users in Curry, Hood River and Union counties.

V. This Executive Order expires on December 31, 2015.
Done at Salem, Oregon this 20th day of July.

/s/ Kate Brown

Kate Brown
GOVERNOR

ATTEST

/s/ Jeanne P. Atkins
Jeanne P. Atkins
SECRETARY OF STATE
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REQUEST FOR COMMENTS
PROPOSED PROSPECTIVE PURCHASER AGREEMENT
FOR FORMER TRUCKING COMPANY PROPERTY

COMMENTS DUE: 5 p.m., Monday Aug. 31,2015

Project location: Block 10, James John’s 2nd Addition (Formerly
8301 N. Crawford Street) in Portland, Oregon

PROPOSAL: The Department of Environmental Quality seeks
comments on its proposed consent order for a prospective purchas-
er agreement with North Crawford Partners LLC, referred to as
Crawford, concerning the acquisition of a vacant property described
as Block 10 in James John’s 2nd Addition, formerly associated with
an address of 8301 N. Crawford Street in Portland. Crawford plans
to acquire the property and construct a multi-family residential
building.

The property was developed for single-family residential use by at
least 1924. By the late 1960s to early 1970s, six residential dwellings
historically present at the property had been demolished. The prop-
erty was later utilized for storage and, based on historical permit
records pertaining to the installation of two underground storage
tanks systems, possible fueling operations associated with the adja-
cent St. John’s Truck & Equipment business. In June 2003, two
underground storage tanks at the property were decommissioned and
a petroleum release was observed. Following further investigation
and cleanup of contamination, DEQ issued a No Further Action for
the release in December 2003.

In December 2014, a Phase I Environmental Site Assessment iden-
tified the historical presence of underground storage tanks and past
uses of the Property as Recognized Environmental Conditions. A
geophysical survey of the property revealed twelve metallic anom-
alies, although follow-up investigation did not confirm the presence
of underground storage tanks. In February 2015, soil borings
advanced at the property revealed detectable levels of petroleum
hydrocarbons, polynuclear aromatic hydrocarbons, polychlorinated
biphenyls and selected metals in soil. In March 2015, additional bor-
ings were advanced at the property to delineate the lateral and ver-
tical extent of soil contamination exceeding screening standards. A
groundwater sample collected from the area of the “known” former
underground storage tanks did not contain detectable levels of petro-
leum hydrocarbons or volatile organic compounds.

The construction of the planned residential building will require
significant re-grading of the property. In July 2015, EVREN North-
west Inc. submitted a Soil Management Plan describing the distri-
bution of contaminants in subsurface soil and grading requirements
for construction to facilitate discussions regarding a prospective pur-
chaser agreement. The management plan also proposed a confirma-
tion investigation to evaluate contaminant levels in near-surface soil
following excavation and ensure that residual contamination does not
pose unacceptable risks to future residents through ingestion, dermal
contact or inhalation.

DEQ proposes to enter into a consent order with Crawford. Under
the terms of the consent order, Crawford agrees to perform excava-
tion and confirmation sampling in accordance with the DEQ-
approved Soil Management Plan. In the event that confirmation sam-
pling reveals contaminants in soil within three feet of the surface at
levels exceeding urban residential risk-based concentrations, Craw-
ford is required to remove additional soil and collect confirmation
samples or ensure the area is capped (e.g., impervious surface or at
least three feet of material meeting clean fill requirements).

In the event a cap is utilized as a remedy, Crawford is required to
execute and record an institutional control requiring regular inspec-
tions, maintenance and repair/replacement as appropriate. Crawford
also is required to prepare and implement a Contaminated Media
Management Plan to manage, characterize and dispose of contami-
nated media and submit a report documenting the work performed
in accordance with Attachment C to the prospective purchaser
agreement.

DEQ created the prospective purchaser agreement program in 1995
through amendments to the state’s Environmental Cleanup Law. The
prospective purchaser agreement is a tool that expedites the cleanup
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of contaminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a contaminated site.

The proposed consent order will provide Crawford with a release

from liability for claims by the State of Oregon under ORS 465.200
to 465.545 and 465.990, 466.640, and 468B.310 regarding existing
hazardous substance releases at or from the property. The proposed
consent order will also provide Crawford with third party liability
protection.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Jeff K. Schatz at 700 NE Multnomah Street, Ste 600 in Portland,
OR 97232-4100 or schatz.jeff@deq.state.or.us. For more informa-
tion contact the project manager at 503-229-5024.

Find information about requesting a review of DEQ project files
at: http://www.deq.state.or.us/records/recordsRequestFAQ.htm

Find the file review application form at: http://www.deq.state.or.us/
records/RecordsRequestForm.pdf

To access site summary information and other documents in the
DEQ Leaking Underground Storage Tank (LUST) Cleanup database,
go to http://www.deq.state.or.us/lg/tanks/lust/LustPublicLookup.asp,
then enter 26-03-1190 in the LUST Number boxes and click
“Lookup” at the bottom of the page. Next, click the link labeled 26-
03-1190 in the Log Number column. Alternatively, you may go
directly to the database website for this page at http://www.deq.
state.or.us/Webdocs/Forms/Output/FPController.ashx ?Sourceld=
26-03-1190&SourceldType=12.

If you do not have web access and want to review the project file
contact the DEQ project manager.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. If DEQ decides to enter into the
Consent Order, it will be executed by the parties and recorded with
Multnomah County.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, call DEQ at 503-229-5696 or toll free in Oregon at
800-452-4011; fax to 503-229-6762; or email to deqinfo@deq.
state.or.us. People with hearing impairments may call 711.

REQUEST FOR COMMENTS
PROPOSED PROSPECTIVE PURCHASER AGREEMENT
FOR FORMER GAS STATION

COMMENTS DUE: 5 p.m., Monday Aug. 31,2015

PROJECT LOCATION: 6115 NW St. Helens Road, Portland,
Oregon

PROPOSAL: The Department of Environmental Quality seeks
comments on its proposed consent order for a prospective purchas-
er agreement with GBR Partnership, referred to as GBR, concern-
ing the acquisition of a former gas station site located at 6115 NW
St. Helens Road in Portland. The project is a joint venture between
GBR and Environmental Compliance Consultants, Inc, an environ-
mental consulting and waste management company known as ECC.
GBR plans to acquire the property and ECC will decommission the
existing underground storage tank system. ECC will use the prop-
erty as an EPA-approved waste transfer facility.

The property was developed as a gasoline station before 1960. In
October 1989, 1950s-era underground storage tanks containing gaso-
line, diesel and marine fuel were decommissioned, removed from the
property and replaced. During the decommissioning, evidence of
petroleum hydrocarbon contamination in soil and groundwater near
the former underground storage tank pit and dispenser island was
observed. Monitoring wells were installed at the property as early as
April 1990. Remedial actions historically performed at the proper-
ty included soil removal in 1989 and soil vapor extraction from 1993
to at least 1997. Groundwater monitoring at the property was sus-
pended in June 2001. During the last groundwater monitoring, ben-
zene was detected in groundwater at a maximum concentration of
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15,000 parts-per-billion. The property was vacated after June 2001
and has remained vacant.

In June 2015, soil-gas and groundwater samples were collected
from the property to facilitate discussions with DEQ concerning a
possible prospective purchaser agreement. Five of nine monitoring
wells historically installed in the vicinity of the property were locat-
ed. Three of the identified monitoring wells were re-developed and
sampled. The June 2015 groundwater samples contained signifi-
cantly lower concentrations of benzene and related volatile organic
compounds than samples collected in June 2001. In addition, soil-
gas samples collected from the building did not reveal volatile organ-
ic compounds at concentrations posing vapor intrusion risks to future
occupants.

DEQ proposes to enter into a consent order with GBR, the prospec-
tive purchaser. Under the terms of the consent order, GBR agrees to
decommission the underground storage tank system and remove up
to 50 tons contaminated soil, if encountered. If soil containing petro-
leum hydrocarbons or volatile organic compounds at levels exceed-
ing occupational worker Risk-Based Concentrations for the vapor
intrusion pathway remains following removal, GBR is required to
execute and record an institutional control requiring vapor mitiga-
tion controls on future buildings. In addition, the consent order
requires GBR to develop and survey two monitoring wells if found
to be usable, perform four quarters of groundwater monitoring and
decommission the monitoring wells when authorized by DEQ. Last-
ly, the Respondent will prepare a Contaminated Media Management
Plan.

DEQ created the prospective purchaser agreement program in 1995
through amendments to the state’s Environmental Cleanup Law. The
prospective purchaser agreement is a tool that expedites the cleanup
of contaminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a contaminated site.

The proposed consent order will provide GBR with a release from
liability for claims by the State of Oregon under ORS 465.200 to
465.545 and 465.990,466.640, and 468B.310 regarding existing haz-
ardous substance releases at or from the property. The proposed con-
sent order will also provide GBR with third party liability protection.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Jeff K. Schatz at 700 NE Multnomah St., Ste 600 in Portland, OR
97232-4100 or schatz jeff@deq.state.or.us. For more information
contact the project manager at 503-229-5024.

Find information about requesting a review of DEQ project files
at: http://www.deq.state.or.us/records/recordsRequestFAQ.htm

Find the file review application form at: http://www.deq.state.or.us/
records/RecordsRequestForm.pdf

To access site summary information and other documents in the
DEQ Leaking Underground Storage Tank (LUST) Cleanup database,
go to http://www.deq.state.or.us/lg/tanks/lust/LustPublicLookup.asp,
then enter 26-89-0213 in the LUST Number boxes and click
“Lookup” at the bottom of the page. Next, click the link labeled 26-
89-0213 in the Log Number column. Alternatively, you may go
directly to the database website for this page at http://www.deq.
state.or.us/Webdocs/Forms/Output/FPController.ashx ?Sourceld=
26-89-0213&SourceldType=12.

If you do not have web access and want to review the project file
contact the DEQ project manager.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. If DEQ decides to enter into the
Consent Order, it will be executed by the parties and recorded with
Multnomah County.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, call DEQ at 503-229-5696 or toll free in Oregon at
800-452-4011; fax to 503-229-6762; or email to deqinfo@
deq.state.or.us. People with hearing impairments may call 711.
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REQUEST FOR COMMENTS
PROPOSED CERTIFICATE OF COMPLETION FOR
PACIFIC CARBIDE & ALLOYS CO.

COMMENTS DUE: 5 p.m., Monday, Aug. 31,2015

Project Location: 9901 North Hurst Ave., Portland

PROPOSAL: The Oregon Department of Environmental Quality
invites comments on its proposal to issue a Certificate of Comple-
tion to Pacific Carbide & Alloys Co. for cleanup work completed at
their property under terms of a Consent Order and a Consent Judg-
ment.

HIGHLIGHTS: The 16-acre property was developed in the 1940s
and operated as a calcium carbide manufacturing plant until 1987.
Calcium hydroxide, generally referred to as lime, was a by-product
generated during this process and was stockpiled at the site. Signif-
icant amounts of lime entered the Columbia Slough through direct
discharges from a settling pond and during a catastrophic dike fail-
ure in the 1970s. The lime is associated with elevated pH, elevated
levels of polycyclic aromatic hydrocarbons, referred to as PAHs, and
metals.

Between 2003 and 2006 Pacific Carbide completed a remedial
investigation. Following a public comment period, DEQ issued a
Record of Decision in 2007 that identified remedial actions to
address site contamination. These actions included removing
remaining lime stored at the site, from the Columbia Slough and
slough bank, and capping residual contamination in the upland area.

Most of the remaining above-grade lime was removed in 2007 pur-
suant to a DEQ Consent Order. Subsequent sediment and upland soil
sampling, and observations during the lime pile removal, showed
more extensive by-product lime than prior investigations had indi-
cated. Due to the associated increase in cleanup costs, Pacific Car-
bide indicated they did not have sufficient funds to complete the
required work.

In November 2013 DEQ entered into a Consent Judgment with
Pacific Carbide and Alloys Co. Under terms of the Consent Judg-
ment, Pacific Carbide and Alloys paid into a DEQ-administered
account dedicated to cleanup projects in the Columbia Slough, in
exchange for a liability release for bank soil and slough sediment.
The Consent Judgment also required Pacific Carbide to complete the
upland remedy, which included grading and installing an engineered
cap over residual by-product lime primarily containing PAHs, main-
taining the cap, and implementation of institutional controls
through an Easement and Equitable Servitudes recorded with Mult-
nomah County. The cap prevents direct contact of site workers with
contaminated soil, mitigates potential future contaminant contribu-
tions to the Columbia Slough from stormwater runoff, and allows
expanded use of the facility.

The proposed Certification of Completion confirms Pacific Carbide
and Alloy Co.’s release from liability for claims by the State of Ore-
gon under ORS 465.200 to 465.545 and 465.900, 466.640, and
468B.310 regarding existing hazardous substance releases at or from
the property. The Consent Judgment and Certification of Completion
also provide Pacific Carbide with third-party liability protection.
HOW TO COMMENT: To schedule an appointment to review files
in DEQ’s Northwest Region office, call 503-229-6729. Send com-
ments on DEQ’s proposal by 5 p.m., Friday, Aug. 30,2013 to DEQ
Project Manager, Mark Pugh, DEQ Northwest Region, 700 NE Mult-
nomah St., Portland, OR 97232 or pugh.mark@deq.state.or.us. For
more information contact Pugh at 503 229-5587.

THE NEXT STEP: DEQ will consider all public comments
received by the above deadline before making a final decision regard-
ing the Certification of Completion.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach 503-229-
5696 or toll free in Oregon at 800-452-4011; fax to 503-229-6762;
or email to deqinfo@deq.state.or.us.

People with hearing impairments may call 711.
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NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally at the rulemaking hearing. Written comment must
be submitted to an agency by 5:00 p.m. on the Last Day for
Comment listed, unless a different time of day is specified. Oral
comments may be submitted at the appropriate time during a rule-
making hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Architect Examiners
Chapter 806

Rule Caption: To adopt a document, reference its location and
specify the experience requirement for registration.

Date: Time: Location:
8-18-15 9 a.m. 205 Liberty St. NE, Suite A
Salem, OR

Hearing Officer: Maria Brown
Stat. Auth.: ORS 671.020 & 671.125
Stats. Implemented: ORS 671.020 & 671.125
Proposed Amendments: 806-010-0010, 806-010-0020, 806-010-
0035
Last Date for Comment: 8-28-15,4:30 p.m.
Summary: To amend:

OAR 806-010-0010 — The proposed language adopts a document
and references its location.

OAR 806-010-0020 — The proposed language specifies the expe-
rience requirement for registration by examination.

OAR 806-010-0035 — The proposed language specifies the expe-
rience requirement for registration by reciprocity.
Rules Coordinator: Maria Brown
Address: Board of Architect Examiners, 205 Liberty St. NE, Suite
A, Salem, OR 97301
Telephone: (503) 763-0662

Board of Licensed Professional Counselors and Therapists

Chapter 833

Rule Caption: Increase in fee for licensure application and initial
license.
Date:
9-3-15

Location:

3218 Pringle Rd. SE
Salem, OR 97302
Hearing Officer: LaReé Felton

Stat. Auth.: ORS 675.705-675.835

Other Auth.: HB 5013

Stats. Implemented: ORS 675.785(3)

Time:
10 a.m.
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Proposed Amendments: 833-070-0011

Last Date for Comment: 9-3-15,5 p.m.

Summary: The proposed amendment will increase the fee required
to apply for licensure as a professional counselor or a marriage and
family therapist from $125 (without background check) to $175, or
from $172.25 (with background check) to $222.25. It will also
increase the fee for an initial license as a professional counselor or
a marriage and family therapist from $100 to $125.

Rules Coordinator: LaReé Felton

Address: Board of Licensed Professional Counselors and Therapists,
3218 Pringle Rd. SE, Suite 250, Salem, OR 97302

Telephone: (503) 373-1196

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Deletes references to debt management service
provider counseling fee due to statutory sunset.
Stat. Auth.: ORS 697.840
Stats. Implemented: 2009 OL Ch 604 § 9a & 30
Proposed Amendments: 441-910-0099
Last Date for Comment: 8-31-15,5 p.m.
Summary: In 2009, the Legislature adopted House Bill 2191 to con-
solidate debt settlement, debt consolidation, credit counseling and
credit repair activities under a single debt management service
provider title. The Legislature adopted limits on the amount of fees
that a debt management service provider could charge, including for
counseling clients. HB 2191 contained a temporary, additional coun-
seling fee that sunset on January 1, 2012. The department repealed
OAR 441-910-0092 and amended OAR 441-910-0090 to reflect the
provision’s sunset. During that rulemaking the department inadver-
tently neglected to deletes references to OAR 441-910-0092 and
amend the accompanying appendix, which provided an example of
allowable fees. Because the underlying authority for the fee includ-
ed in the appendix is no longer allowed by law, and to remove obso-
lete references, DCBS is proposing to amend the appendix.
Rules Coordinator: Shelley Greiner
Address: Department of Consumer and Business Services, Division
of Finance and Corporate Securities, 350 Winter St. NE, Rm. 410,
Salem, OR 97301
Telephone: (503) 947-7484
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Adopt Electric Power Generation, Transmission,
Distribution standard for general industry and construction, and
related changes.
Date:

8-27-15

Location:

OR OSHA, Durham Plaza
16760 SW Upper Boones Ferry Rd.
Suite 200

Tigard, OR 97224

City of Medford

Lausmann Annex, 200 S Ivy
Medford, OR 97501

OR OSHA, Red Oaks Sq.

1230 NE Third St., Suite A-115
Bend, OR 97701-4374

Time:
10 a.m.

9-3-15 10 a.m.

9-8-15 1:30 p.m.

Hearing Officer: Sue Joye

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Proposed Adoptions: Rules in 437-002

Proposed Amendments: Rules in 437-002,437-003, 437-003-0115,
437-003-0145, 437-003-0255, 437-003-0355, 437-003-0510
Proposed Repeals: 437-002-0317,437-002-0138, Rules in 437-003
Last Date for Comment: 9-18-15, 5 p.m.
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Summary: In November 2014, Oregon OSHA proposed to adopt
Federal OSHA final rules that were published in the April 11,2014
Federal Register. The proposal included Oregon initiated changes to
the federal rule. Three public hearings were held during November
and December of 2014 resulting in several written comments and
oral testimony before the comment period closed on December 12,
2014. Most of the comments received relate to the two worker rule
exceptions.

One commenter suggested that Oregon OSHA consider combin-
ing the Electric Power Generation, Transmission, and Distribution
standards in Subdivisions 2/R and 3/V into one rule. As a result of
the comments received, Oregon OSHA decided not to adopt the rule
as proposed in 2014, but to consider an alternative approach.

Two stakeholder meetings were conducted in the first half of 2015
to discuss the comments and develop any changes to the initial pro-
posal. Oregon OSHA chose to merge the Electric Power Generation,
Transmission, and Distribution standards in Subdivisions 2/R and
3/V into a new Division 2/RR.

Several other changes are made based on the initial comments
received, and the federal OSHA changes from the April 11, 2014
Federal Register, into numerous subdivisions in general industry and
construction.

NOTE: The listing of rules in the Rulemaking Action section is not
all rules to be adopted, amended, or repealed. Please use our web site
listed below for the complete list of rules for this rulemaking.

Please visit our web site www.orosha.org

Click ‘Rules’ in the left vertical column and view our proposed,
adopted, and final rules.

Rules Coordinator: Sue C. Joye

Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882

Telephone: (503) 947-7449

Department of Corrections
Chapter 291

Rule Caption: Planned Use of Force and Use of Security
Equipment by DOC Employees

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-013-0010, 291-013-0070, 291-013-
0104,291-013-0110

Last Date for Comment: 9-15-15, 4:30 p.m.

Summary: These rule revisions are necessary to remove references
to DOC policies, which are internal management directives appli-
cable to DOC staff; provide clarification for the planned use of force
for inmates identified with serious mental health treatment needs; and
set time limits for the use of the restraint chair.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Rule Caption: Use of Force by Parole and Probation Officers
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-022-0160, 291-022-0170, 291-022-
0180, 291-022-0200

Last Date for Comment: 9-15-15, 4:30 p.m.

Summary: These rule revisions are necessary to remove references
to DOC policies, which are internal management directives appli-
cable to DOC staff.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933
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Rule Caption: Possession and Storage of Personal Handguns for
Authorized Staff at Department of Corrections Facilities
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Other Auth.: 2015 OL Ch 246
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-016-0020, 291-016-0120
Last Date for Comment: 9-15-15, 4:30 p.m.
Summary: These amendments are necessary to implement 2015 leg-
islation (HB 2424) which allows employees of the Department of
Corrections, Board of Parole and Post-Prison Supervision, and Ore-
gon Corrections Enterprises to possess and store a personal handgun
and ammunition at facilities that are owned or occupied by the
department. The personal handgun may be stored in the employee’s
personal vehicle if the department has not provided a secure and
locked location for the storage of the personal handgun and ammu-
nition.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

Department of Energy

Chapter 330

Rule Caption: Amend transfer rules for Energy Incentives Program
and Business Energy Tax Credit.
Date: Time:
8-25-15 2 p.m.

Location:

Oregon Dept. of Energy

625 Marion St. NE

Salem, OR 97301

Hearing Officer: Elizabet Ross

Stat. Auth.: ORS 469.040, 469B.148, 469B.276, 469B.300,
469B.323 & 469B.347

Stats. Implemented: ORS 469B.130—469B.171 & 469B.270—
469B.347

Proposed Amendments: 330-230-0150, 330-090-0160

Proposed Repeals: 330-230-0150(T), 330-090-0160(T)

Last Date for Comment: 8-26-15, Close of Business

Summary: The proposed rule amends the transfer process for the
Business Energy Tax Credit (BETC) and Energy Incentives Program
(EIP), making the temporary rule filed March 23,2015, permanent.
By rule, ODOE provides two processes for BETC or EIP project
owners to sell a tax credit: the pass-through process and the trans-
fer process. The statute authorizing the sale of tax credits, ORS
469B.148, 469B.276 and 469B.323, is broad. It states that the cash
payment for the tax credit must equal the present value of the cred-
it, and that ODOE must establish a formula to be used in the deter-
mination of the prices of credits. For tax credits sold through the
transfer process, the statute does not require the present value at
which the credit is transferred to equal the formula.

This rule change does not affect tax credits sold through the pass-
through process. For the pass-through process, the department holds
the credit’s certificate until a partner is located and may provide assis-
tance finding a partner. Using the formula created by rule, ODOE
will continue to set the rate for the present value of the tax credit.

For the transfer process, credits will be issued to the project owner.
The department will not help identify a buyer for the credit, nor will
it enforce a specific rate for the present value of the tax credit. Par-
ties may use the formula in the department’s rules as a guide for the
transaction, but they can also set a present value rate independent of
that formula. Once the parties have negotiated a transfer price, they
must report the transfer to ODOE, and ODOE will report to the Ore-
gon Department of Revenue.

Project owners who use the pass-through or transfer process must
meet all statute and rule requirements for selling a tax credit. This
includes the requirement in ORS 315.052 that states no portion of the
tax credit can be used prior to the transfer. The proposed rule will
apply to transfers that occurred on or after December 22, 2014, for
EIP projects and on or after July 10, 2012, for BETC projects.
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A call-in number is available for the public hearing, please see
website for details: http://www.oregon.gov/energy/CONS/Pages/
Rulemaking-Energy_Incentive_Program.aspx
Rules Coordinator: Elizabeth Ross
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 373-8534

Department of Environmental Quality

Chapter 340
Rule Caption: Infrastructure SIP PM2.5 Standard Update
Date: Time: Location:
8-18-15 5 p.m. DEQ Headquarters, Rm. EQC B

811 SW 6th Ave.

Portland, OR 97204
Hearing Officer: Staff
Stat. Auth.: ORS 468, 468.020, 468A & 468A.035
Stats. Implemented: ORS 468A, 468A.025 & 468A.035
Proposed Amendments: 340-200-0040, 340-202-0060, 340-250-
0030
Last Date for Comment: 8-20-15,4 p.m.
Summary: DEQ proposes the Oregon Environmental Quality Com-
mission approve the proposed rules for incorporation into the Ore-
gon Clean Air Act State Implementation Plan and submittal to the
U.S. Environmental Protection Agency for its approval under the fed-
eral Clean Air Act. After the public notice period, DEQ will submit
the proposed rules to EQC for approval. Following the commission’s
approval, DEQ will submit the proposed rules to EPA for its
approval.

The proposed rule amendments incorporate a revised annual
National Ambient Air Quality Standard for PM 2.5 and amend the
definition of NAAQS to include PM 2.5 in Oregon’s administrative
rule. These changes will allow Oregon to meet Clean Air Act require-
ments and request that EPA approve Oregon’s revised State Imple-
mentation Plan.

The proposal includes the following actions:

- Amend Oregon Administrative Rule 340-200-0040 to update the
Oregon Clean Air Act State Implementation plan. If EQC adopts the
amendments, the actions proposed in this rulemaking will be incor-
porated into and made part of the Oregon SIP.

- Amend OAR 340-202-0060(3) to incorporate the annual nation-
al primary ambient air quality standard for PM 2.5, adopted by the
EPA, Dec.14, 2012, and effective on March 18, 2013.

- Amend OAR 340-250-0030(22) to include PM 2.5 as part of the
definition of NAAQS.

In addition to the rule amendments outlined above, a “crosswalk”
titled “Infrastructure SIP Submittal for Purposes of Clean Air Act
Sections 110(a)(1) and (2) for the 2012 PM 2.5 NAAQS” is includ-
ed with this proposal. The crosswalk is attached to this notice as
Attachment B. The crosswalk identifies existing Oregon Adminis-
trative Rules and corresponding Oregon Revised Statutes that
demonstrate DEQ has the necessary authorities in place to implement
requirements of Sections 110(a)(1) and (a)(2) of the CAA with
respect to the current NAAQS for PM 2.5. They are included for
EQC approval and submittal to EPA as documentation that the infra-
structure elements of the Oregon SIP meet the requirements of the
CAA as they relate to the PM 2.5 NAAQS.

The interstate transport provision in the CAA, section
110(a)(2)(D)(i), (also called “the good neighbor” provision) requires
each state to submit a SIP that prohibits emissions that will have cer-
tain adverse air quality effects in other states. This section of the SIP
is due within three years of the EPA establishing a new or revised
NAAQS. DEQ’s State Implementation Plan addresses the interstate
transport of PM 2.5. Note: The interstate transport submittal also
addresses Sulfur Dioxide (SO2), Nitrogen Dioxide (NO2) and Lead
(Pb) SIP standards updated in 2013.

Rules Coordinator: Meyer Goldstein
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Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6478

ecccccccoe

Rule Caption: Clean Water State Revolving Fund

Date: Time: Location:

8-19-15 11 am. 811 SW 6th Ave.
Portland, OR 97204

8-19-15 4 p.m. 811 SW 6th Ave.
Portland, OR 97204

8-19-15 11 a.m. 221 Stewart Ave., Suite 201
Medford, OR

8-19-15 4 p.m. 221 Stewart Ave., Suite 201
Medford , OR

8-19-15 11 am. 475 NE Bellvue Dr., Suite 110
Bend, OR

8-19-15 4 p.m. 475 NE Bellvue Dr., Suite 110
Bend, OR

8-19-15 11 am. 700 SE Emigrant Ave., Suite 330
Pendleton, OR

8-19-15 4 p.m. 700 SE Emigrant Ave., Suite 330
Pendleton, OR

8-19-15 11 am. 165 E 7th Ave.
Eugene, OR

8-19-15 4 p.m. 165 E 7th Ave.
Eugene, OR

Hearing Officer: DEQ Staff

Stat. Auth.: 468.020 & 468.440

Other Auth.: HB 2451 (2015)

Stats. Implemented: ORS 468.423-468.440

Proposed Amendments: 340-054-0005, 340-054-0010, 340-054-
0011, 340-054-0015, 340-054-0022, 340-054-0025, 340-054-0026,
340-054-0027, 340-054-0036, 340-054-0056, 340-054-0060, 340-
054-0065, 340-054-0071, 340-054-0072

Proposed Repeals: 340-054-0100, 340-054-0102, 340-054-0104,
340-054-0106, 340-054-0108

Last Date for Comment: 08-24-15,4 p.m.

Summary: DEQ proposes rule amendments for changes to the Clean
Water State Revolving Fund program related to the 2014 federal
Clean Water Act amendments. The amendments will align the pro-
gram with new federal law and will create the following:

- Longer financing terms to all eligible borrowers, as authorized
by House Bill 2451 [2015];

- An increase in the amount of principal forgiveness available with
an allocation process that maximizes its benefits to borrowers. Eli-
gibility is limited to municipalities or intermunicipal, interstate, or
state agencies;

- Expanded eligibilities for various specific project types includ-
ing allowing the construction of new decentralized wastewater sys-
tems;

- New incentives to a subset of borrowers that are subject to addi-
tional federal funding application requirements;

- Additional application requirements, some of which encourage
fiscal and environmental sustainability in project designs, others that
are specific to certain types of federal funding;

- Simplified rules through minor changes to existing rules.
Rules Coordinator: Meyer Goldstein
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6478

Department of Fish and Wildlife
Chapter 635

Rule Caption: Amend rules related to the Malheur Lakes and

Catlow Valley Redband Trout Conservation Plan.

Date: Time: Location:

9-4-15 8 a.m. Best Western Oceanview Resort
Lewis and Clark Ballroom 1 & 2
414 N Prom
Seaside, OR 97138
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Hearing Officer: Oregon Fish and Wildlife Commission

Stat. Auth.: ORS 496.138, 496.146, 496.162, 506.036, 506.119 &
506.129

Stats. Implemented: ORS 496.162, 506.109 & 506.129
Proposed Adoptions: Rules in 635-500

Proposed Amendments: Rules in 635-500

Proposed Repeals: Rules in 635-500

Last Date for Comment: 9-4-15, Close of Hearing

Summary: NOTE: This hearing was originally Noticed for a hear-
ing on August 7,2015.

The proposed rules are related to implementation of the Malheur
Lakes and Catlow Valley Redband Trout Conservation Plan and may
be adopted, amended or repealed as determined necessary by the
Oregon Fish and Wildlife Commission.

Rules Coordinator: Michelle Tate

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6044

Rule Caption: Rule Amendments Related to the 2016-2017
Oregon Sport Fishing Regulations.
Date: Time: Location:
9-4-15 8 a.m. Best Western Oceanview Resort
Lewis and Clark Ballroom 1 & 2
414 N Prom
Seaside, OR 97138
Hearing Officer: Oregon Fish and Wildlife Commission
Stat. Auth.: ORS 496.138, 496.146, 496.162,497.121, 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.138, 496.146,
496.162,506.109, 506.129
Proposed Adoptions: Rules in 635-011,635-012,635-013,635-014,
635-016, 635-017, 635-018, 635-019, 635-021, 635-023, 635-039,
635-500
Proposed Amendments: Rules in 635-011,635-012,635-013, 635-
014, 635-016,635-017,635-018, 635-019, 635-021, 635-023, 635-
039, 635-500
Proposed Repeals: Rules in 635-011, 635-012, 635-013, 635-014,
635-016, 635-017, 635-018, 635-019, 635-021, 635-023, 635-039,
635-500
Last Date for Comment: 9-4-15, Close of Hearing
Summary: These rules modify sport fishing regulations for finfish,
shellfish, and marine invertebrates for 2016-2017. Housekeeping and
technical corrections to the regulations may occur to ensure rule
consistency.
Rules Coordinator: Michelle Tate
Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302
Telephone: (503) 947-6044
Rule Caption: Amendments To Commercial Bay Clam and
Commercial Dungeness Crab Regulations.
Date: Time: Location:
9-4-15 8 a.m. Best Western Oceanview Resort
Lewis and Clark Ballroom 1 & 2
414 N Prom
Seaside, OR 97138
Hearing Officer: Oregon Fish and Wildlife Commission
Stat. Auth.: ORS 503.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 508.116 & 508.129
Proposed Adoptions: Rules in 635-005
Proposed Amendments: Rules in 635-005
Proposed Repeals: Rules in 635-005
Last Date for Comment: 9-4-15, Close of Hearing
Summary: The proposed rule amendments incorporate new stock
assessment data and fishery monitoring data collected over the last
several years to update regulations for the commercial bay clam fish-
ery. Since the commercial bay clam fishery transitioned from a devel-
opmental fishery to a limited entry fishery 10 years ago, these
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modifications apply the principles of adaptive management to ensure
sustainable and productive harvest of bay clams.

On August, 1, 2014 the Oregon Fish and Wildlife Commission
adopted rules lengthening the presoak period for commercial Dun-
geness crab fisheries, which occurs prior to the fishery start, from 64
to 73 hours to facilitate a gear retrieval start time of 9:00 a.m. on
December 1, 2014. Rule modifications correct an error adopted in
2014 and realigns regulations with then intended changes to the pre-
soak length and start times for Dungeness crab fisheries.

Rules Coordinator: Michelle Tate
Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302
Telephone: (503) 947-6044
Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Standards for Data Collection on Race, Ethnicity,
Preferred Language and Disability Status
Stat. Auth.: ORS 409.050 & 413.161
Stats. Implemented: ORS 413.161
Proposed Adoptions: 407-070-0000
Last Date for Comment: 8-21-15, 5 p.m.
Summary: ORS 413.161, passed as House Bill 2134 during the
2013 legislative session, mandates that the Oregon Health Authori-
ty (Authority) collaborate with the Department of Human Services
(Department) to adopt by rule uniform standards, based on local,
statewide and national best practices, for the collection of data on
race, ethnicity, preferred spoken, signed, and written languages and
disability status. The statute requires that the Authority and the
Department use the standards, to the greatest extent practicable, in
conducting surveys and in all programs in which the Authority or the
Department collects, records, or reports such data. The statute also
requires that the Authority and the Department review and update the
standards at least once every two years to ensure the standards are
efficient, uniform and consistent with best practices. The Authority
adopted OAR 943-070-0000 to 943-070-0070 in compliance with
HB2134 and ORS 413.61. The Department proposes to adopt this
rule which incorporates the Authority’s rules by reference.

Proposed rules are available on the DHS Website: http:/www.
oregon.gov/dhs/admin/pages/dwssrules/index.aspx. For hardcopy
requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel
Address: Department of Human Services, Administrative Services
Division and Director’s Office, 250 Winter St. NE, Salem, OR 97301
Telephone: (503) 947-5250

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: ODDS - Children’s Intensive In-Home Services
(Behavior Program and Medically Fragile Children’s Services)
Date: Time: Location:
8-17-15 10:30 a.m. Human Services Bldg.
500 Summer St. NE, Rm. 160
Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 427.005, 427.007, 430.215
Proposed Amendments: 411-300-0120, 411-350-0030
Proposed Repeals: 411-300-0120(T), 411-350-0030(T)
Last Date for Comment: 8-31-15, 5 p.m.
Summary: To meet the expectations of the Centers for Medicare and
Medicaid Services (CMS), the Department of Human Services,
Office of Developmental Disability Services (Department) is pro-
posing to make permanent the temporary rule language that became
effective on April 10, 2015. The proposed rules permanently update:
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- OAR 411-300-0120 for the Children’s Intensive In-Home Serv-
ices (CIIS), Behavior Program to align the initial and reassessment
behavior criteria scores, require an annual assessment for ongoing
eligibility, and limit the transition period to 30 days; and

- OAR 411-350-0030 for Medically Fragile Children’s (MFC)
services to change the clinical criteria score to 45 or greater, align
the initial and reassessment clinical criteria scores, and limit the tran-
sition period to 30 days.

Written comments may be submitted via e-mail to
Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 Summer
Street NE, E48 Salem, Oregon, 97301-1064. All comments received
will be given equal consideration before the Department proceeds
with the permanent rulemaking.

Rules Coordinator: Kimberly Colkitt-Hallman
Address: Department of Human Services, Aging and People with
Disabilities and Developmental Disabilities, 500 Summer St. NE,
E48, Salem, OR 97301
Telephone: (503) 945-6398
Department of Human Services,
Self-Sufficiency Programs
Chapter 461

Rule Caption: Amending rules relating to the Refugee (REF) and
Refugee Medical (REFM) programs
Date: Time: Location:
8-24-15 3 p.m. Human Services Bldg.
500 Summer St. NE, Rm. 255
Salem, OR 97301
Hearing Officer: Kris Skaro
Stat. Auth.: ORS 409.050, 411.060,411.070,411.083,411.892 &
412.049
Other Auth.: 45 CFR 400
Stats. Implemented: ORS 409.050, 411.060, 411.070, 411.083,
411.892 & 412.049
Proposed Amendments: 461-110-0530, 461-115-0050, 461-115-
0071,461-115-0150,461-115-0230,461-115-0430,461-120-0010,
461-120-0510, 461-130-0310, 461-130-0328, 461-130-0335, 461-
135-0900, 461-140-0110
Last Date for Comment: 8-28-15,5 p.m.
Summary: Rules governing the Refugee (REF) and Refugee Med-
ical (REFM) programs are being amended throughout chapter 461
to update program requirements and make amendments to comply
with an Office of Refugee Resettlement (ORR) review of Oregon’s
REEF program. Specifically:

- OAR 461-110-0530 about financial groups is being amended to
remove the caretaker relative language as it relates to REF and
REFM financial groups;

- OAR 461-115-0050 about when an application must be filed is
being amended to remove REF and REFM from the section relating
to the application process for newborns;

- OAR 461-115-0071 about who must sign and complete the appli-
cation process is being amended to create a new section for the REF
and REFM programs that does not include language relating to care-
taker relatives;

- OAR 461-115-0150 about where clients must apply is being
amended to require refugees who meet certain requirements to apply
for REF and REFM at local refugee resettlement agencies;

- OAR 461-115-0230 about interviews is being amended to allow
REF and REFM interviews to be conducted by telephone or home
visit when the applicant has a hardship;

- OAR 461-115-0430 about periodic redeterminations is being
amended to state that, as a limited-duration program, there are no
periodic redeterminations required in the REF and REFM programs;

- OAR 461-120-0010 about residency requirements is being
amended to state that in the REF program, an individual is consid-
ered a resident if the individual entered Oregon with a job commit-
ment or is looking for work, and is not receiving benefits from anoth-
er state;
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- OAR 461-120-0510 about age requirements for clients to receive
benefits is being amended to limit REFM to individuals 18 years of
age and older and remove REF and REFM eligibility for ineligible
TANTF filing groups;

- OAR 461-130-0310 about participation classifications is being
amended to remove REF from programs that include a caretaker rel-
ative who is mandatory to participate in the JOBS program;

- OAR 461-130-0328 about the effect of strikes is being amend-
ed to separate REF from the reference to a parent;

- OAR 461-130-0335 about removing disqualifications and effect
on benefits is being amended to stat that in the REF program, a fil-
ing group is not subject to the impact of a disqualification wen a dis-
qualified member has left the household group and that if that dis-
qualified member joins another filing group, that group is subject to
the member’s most recent disqualification;

- OAR 461-135-0900 about requirements in the REF and REFM
programs is being amended to allow a benefit group who is receiv-
ing REFM benefits, but no longer meets the filing group definition
of REFM, to continue to receive REFM for the remainder of their
eight months if a newborn is added and the group was determined
ineligible for any of the medical programs administered by OHA;
and

- OAR 461-140-0110 about treatment of periodic income is being
amended to state that in the REF program, periodic income is aver-
aged over the applicable period.

In addition, non-substantive edits may be made to: ensure con-
sistent terminology throughout self-sufficiency program rules and
policies; make general updates consistent with current Department
practices; update statutory and rule references; correct formatting and
punctuation; remove unnecessary language; improve ease of read-
ing; and clarify Department rules and processes.

A copy of the draft rules can be accessed at the self-sufficiency
policy website: http://www.dhs.state.or.us/policy/selfsufficiency/
ar_proposed.htm.

Rules Coordinator: Kris Skaro

Address: Department of Human Services, Self-Sufficiency
Programs, 500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Rule Caption: Adopting, amending, and repealing rules relating to
medical and public assistance programs
Date: Time: Location:
8-24-15 3 p.m. Human Services Bldg.
500 Summer St. NE, Rm. 255
Salem, OR 97301
Hearing Officer: Kris Skaro
Stat. Auth.: ORS 409.050, 410.720, 411.060, 411.070, 411.083,
411.400, 411.404, 411.706, 411.750, 411.816, 412.014, 412.049,
413.033,413.042,413.085,414.685, Or Laws 2013, chapter 14, sec-
tion 10
Other Auth.: 7 USC 2014, 42 USC 1396a(a)(25), 42 USC 1396k(a),
20 CFR 416.1111,20 CFR 404.1003-1007,42 CFR 302.51,42 CFR
433.145,42 CFR 433.154, Oregon State Plan Attachment 2.6 A.6
Stats. Implemented: ORS 409,010, 409.050, 410.720, 411.060,
411.070, 411.083, 411.404, 411.706, 411.750, 411.816, 411.825,
411.837, 412.014, 412.049, 413.033, 413.042, 413.085, 414.231,
414.685,414.839,416.530,416.610, Or Laws 2013, chapter 14, sec-
tion 10
Proposed Adoptions: 461-145-0089, 461-145-0252, 461-145-
0285, 461-145-0915, 461-150-0095
Proposed Amendments: 461-001-0000, 461-110-0370, 461-115-
0700,461-120-0310,461-140-0020, 461-140-0040,461-145-0010,
461-145-0088, 461-145-0120, 461-145-0130, 461-145-0250, 461-
145-0280, 461-145-0440, 461-145-0470, 461-145-0600, 461-145-
0910,461-145-0920,461-150-0090, 461-155-0020, 461-155-0190,
461-160-0420, 461-160-0430, 461-160-0610, 461-160-0620, 461-
195-0310
Proposed Repeals: 461-155-0300, 461-190-0212
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Last Date for Comment: 8-28-15,5 p.m.

Summary: The Department of Human Services, Office of Self Suf-
ficiency Programs, is proposing to adopt, amend, and repeal rules in
chapter 461 to: align with federal policy regarding how income and
resources are treated and budgeted in APD medical programs; update
standards in the SNAP program; update policy regarding submitting
required notices to the Department’s Personal Injury Liens Unit; and
repeal an obsolete rule relating to the TANF program. Specifically:

OAR 461 001 0000 about definitions is being amended to change
the definition of income producing property to make a clearer dis-
tinction between income producing property, property used in self
employment, and various other property types that previously could
be addressed in more than one rule (such as animals and rooms or
buildings for rent which are part of the home).

OAR 461 110 0370 about filing groups in the SNAP program,
OAR 461 155 0190 about income and payment standards in the
SNAP program, 461 160 0420 about shelter costs in the SNAP pro-
gram, and 461 160 0430 about income deductions in the SNAP pro-
gram are being amended to implement the annual increase in the
standards for the SNAP Program.

OAR 461 115 0700 about required verification in the GA, GAM,
OSIP, OSIPM, and QMB programs is being amended to state that
verification of liquid resources is not required, unless questionable,
if the reported value is less than $400 and that for purposes of the
rule, the cash surrender value of a life insurance policy is not con-
sidered a liquid resource.

OAR 461 120 0310 about assignment of support rights in all pro-
grams except the SNAP program is being amended to correct an
inaccuracy in the current rule. The rule currently states that a refund
process occurs annually; instead, expenditures should be reconciled
12 months after benefits are terminated. Division of Child Support
revenue should be retained for the duration of assignment of support
rights, similar to administration in other states and IV E adminis-
tration.

OAR 461 140 0020 about determining availability of resources is
being amended to address situations in which resources (including
an individual’s ownership interest in a corporation or business enti-
ty) may not be sold or liquidated due to legal barriers or restrictions.

OAR 461 140 0040 about availability of income is being amend-
ed to clarify how certain types of earned income (such as teachers’
wages) are budgeted when it is received in a different period of time
than when it is earned. The income of certain teachers was consid-
ered contract income in the past and addressed in the self employ-
ment budgeting rule, which was confusing. These types of employ-
ment arrangements are not self employment and teachers are not
outside contractors; they are paid wages by an employer under a con-
tractual arrangement. These amendments make that clarification.

OAR 461 145 0010 about animals is being amended to clarify
when animals can be considered income producing property and
align with federal regulations about their treatment.

OAR 461 145 0088 about income and resources of corporations
and business entities is being amended to remove APD medical pro-
grams from this rule. Income and resources of corporations and busi-
ness entities will be addressed in new proposed rule, OAR 461 145
0089, which is described below.

OAR 461 145 0089 about corporations and other business entities
is being adopted to align with federal policy regarding how income
and resources of corporations and business entities are treated in the
OSIP, OSIPM, and QMB programs. Individuals who incorporate
businesses will not be considered self employed; furthermore, other
types of business arrangements will now be clearly addressed,
including when owning a business constitutes self employment and
how to count income and resources when it does not.

OAR 461 145 0120 about defining earned income is being amend-
ed to include non business expenditures paid by an individual’s busi-
ness or corporation as earned income.

OAR 461 145 0130 about the treatment of earned income is being
amended to comply with federal regulations which allow net losses
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from self employment to be excluded from other sources of earned
income. It also aligns the Department with federal regulations regard-
ing how income earned from an individual’s corporation is counted,
namely that it cannot be considered self employment income.

OAR 461 145 0250 about income producing property is being
amended to remove APD medical programs as it will be addressed
in a new proposed rule, OAR 461 145 0252, which is described
below.

OAR 461 145 0252 about income producing property for OSIP,
OSIPM, and QMB is being adopted to clarify what constitutes
income producing property and how it should be treated. This new
rule will create a much clearer distinction between income produc-
ing property and work related assets, which is not present in the cur-
rent versions of these rules.

OAR 461 145 0280 about in kind income is being amended to
state that the rule does not apply to in kind support and maintenance
and refers instead to a new proposed rule, OAR 461 145 0285,
described below, which will govern how those payments are treat-
ed in the OSIPM and QMB programs.

OAR 461 145 0285 about in kind support and maintenance in the
OSIPM and QMB programs is being adopted to govern how in kind
support and maintenance payments are treated in the OSIPM and
QMB programs.

OAR 461 145 0440 about reimbursements is being amended to
add a reference to a proposed new rule, OAR 461 145 0915,
described below, relating to self employment income in APD med-
ical programs.

OAR 461 145 0470 about shelter in kind income is being amend-
ed to remove reference to OSIP, OSIPM, and QMB programs. This
rule will no longer apply to those programs. Shelter in kind income
in APD programs will be governed by a new proposed rule, OAR
461 145 0285, described above.

OAR 461 145 0600 about work related capital assets, equipment,
and inventory is being amended to align with federal policy, which
excludes these items.

OAR 461 145 0910 about self employment income generally is
being amended to remove APD medical programs as they will now
be addressed in a new proposed rule, OAR 461 145 0915, described
below.

OAR 461 145 0915 about self employment generally in the OSIP,
OSIPM, and QMB is adopted to align Department policy with fed-
eral policy regarding how self employment is recognized and treat-
ed and to clarify that those who own or form corporations are not self
employed.

OAR 461 145 0920 about costs that are excluded to determine
countable income is being amended to align with federal policy
regarding excludable self employment costs, namely that all costs
listed on the IRS Schedule C are allowed.

OAR 461 150 0090 about prospective budgeting of self employ-
ment income is being amended to remove APD medical programs
as they will be addressed in a new rule, OAR 461 150 0095,
described below.

OAR 461 150 0095 is being adopted to align with federal policy
regarding how self employment income is budgeted. The budgeting
sections formerly found in 461 145 0910 have been moved to this
new rule. Also, the association between self employment and con-
tract income has been removed as it has caused confusion in the past.
An individual is either self employed or working for another as an
employee; there is no third category just because the employment
may be contractual.

OAR 461 155 0020 about prorated standards based on adjusted
number in household is being amended to reflect federal policy
regarding when prorated standards (referred to as one third reduction
in federal policy) apply in the Oregon Supplemental Income Program
Medical (OSIPM). It is also being amended to remove references to
the Oregon supplemental Income program (OSIP).

OAR 461 155 0300 about shelter in kind standards is being
repealed.
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OARs 461 160 0610 and 461 160 0620 are being amended to add
language clarifying how adjusted income is calculated for people
receiving mental health treatment services in residential mental
health services treatment facilities. The added language will clarify
that for such individuals, adjusted income is their income minus the
OSIP standard for one person, minus $20.

OAR 461 190 0212 about case plan activities and support serv-
ices in the JOBS, Post TANF, Pre TANF, REF, SFPSS, TADVS, and
TANF programs is being repealed. This rule was adopted in 2011 to
indicate which Job Opportunity and Basic Skills (JOBS) program
activities and services would end effective June 30, 2011. The rule
was needed to deal with budget shortfalls in 2011, but the rule no
longer reflects current practice as it relates to support service pay-
ments for JOBS participants.

OAR 461 195 0310 about notices of claim or action by an appli-
cant or recipient of assistance is being amended to: clarify that statu-
tory notices under ORS 416.530 may be combined into one notice
and sent to the Personal Injury Liens Unit; add “personal represen-
tative” as an individual required to provide notice of a claim or
action; delete “prepaid managed care health services organization”
as having a right to sue a recipient or applicant for failure to provide
timely notice of a claim or action; and to make technical corrections

In addition, non substantive edits may be made to the rules above
to: ensure consistent terminology throughout self sufficiency
program rules and policies; make general updates consistent
with current Department practices; update statutory and rule refer-
ences; correct formatting and punctuation; remove unnecessary
language; improve ease of reading; and clarify Department rules and
processes.

The draft rules are available at http://www.dhs .state.or.us/policy/
selfsufficiency/ar_proposed.htm.

Rules Coordinator: Kris Skaro

Address: Department of Human Services, Self-Sufficiency Pro-
grams, 500 Summer St. NE, E-48, Salem, OR 97301

Telephone: (503) 945-6067

Rule Caption: Amending ERDC reporting requirements to imple-
ment a 12-month continuous eligibility period for ERDC families

Stat. Auth.: ORS 409.010, 409.050,411.060,411.070,411.095, HB
2015 (2015)

Other Auth.: 45 CFR 98, Child Care Development Block Grant
(CCDBG) Act of 2014

Stats. Implemented: ORS 409.010, 409.050, 409.610, 411.060,
411.070,411.095, HB 2015 (2015)

Proposed Amendments: 461-150-0060, 461-170-0101, 461-170-
0102, 461-170-0103, 461-170-0104, 461-175-0280, 461-180-0006
Last Date for Comment: 8-28-15,5 p.m.

Summary: The Department of Human Services, Office of Self-Suf-
ficiency Programs, is proposing to amend reporting requirements in
the ERDC program. The amendments described below are part of the
implementation of a new policy to provide a 12-month continuous
eligibility period for ERDC families regardless of a change in cir-
cumstances, such as a change in employment or a parent attending
an education or job training program, as required by the Child Care
Development Block Grant (CCDBG) Act of 2014 and HB 2015
(2015).

- OAR 461-150-0060 about prospective or retrospective eligibil-
ity and budgeting in the ERDC, REF, REFM, SNAP, and TANF pro-
grams is being amended to remove reference to how temporary
income and short-term child care needs are treated in the ERDC pro-
gram and to remove reference to the ERDC program in the Interim
Change Report provision, both of which will no longer be used in the
ERDC program.

- The rules below are being amended to remove references to the
ERDC program as it relates to the Simplified Reporting System
(SRS), which will no longer be used in the ERDC program:

- OAR 461-170-0101, Simplified Reporting System (SRS);
ERDC, SNAP
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- OAR 461-170-0102, Required Reports for the Simplified Report-
ing System (SRS) — Interim Change Report; ERDC, SNAP

- OAR 461-170-0103, Actions Resulting From Changes in House-
hold Circumstances; Simplified Reporting System (SRS); ERDC,
SNAP Notice Situations

- OAR 461-170-0104, Failure to Submit Interim Change Report;
Simplified Reporting System (SRS); ERDC, SNAP

- OAR 461-175-0280, Notice Situation; Failure to Submit Report
for SRS or ERDC Reapplication

- OAR 461-180-0006, Effective Dates; Changes in the Simplified
Reporting System (SRS); ERDC, SNAP

In addition, non-substantive edits may be made to: ensure con-
sistent terminology throughout self-sufficiency program rules and
policies; make general updates consistent with current Department
practices; update statutory and rule references; correct formatting and
punctuation; remove unnecessary language; improve ease of read-
ing; and clarify Department rules and processes.

The draft rules are available at http://www.dhs state.or.us/poli-
cy/selfsufficiency/ar_proposed.htm
Rules Coordinator: Kris Skaro
Address: Department of Human Services, Self-Sufficiency
Programs, 500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Justice
Chapter 137

Rule Caption: Adopts standards for the collection, retention,
preservation and cataloging of biological evidence
Date: Time: Location:
8-24-15 10 a.m. Oregon Dept. of Justice
1162 Court St. NE
Salem, OR 97301

Hearing Officer: Staff
Stat. Auth.: ORS 137.709
Stats. Implemented: ORS 137.705-137.717
Proposed Adoptions: Rules in 137-140
Last Date for Comment: 8-24-15,5 p.m.
Summary: Effective June 29, 2009, the Oregon legislature enacted
Oregon Laws 2009, chapter 489 (Senate Bill 310) that required law
enforcement agencies and other persons or public bodies charged
with the collection, storage or retrieval of biological evidence (“cus-
todians™), to preserve such evidence collected as part of a criminal
investigation or criminal cases involving a “covered offense,” e.g.
Aggravated Murder, Murder, Manslaughter in the First or Second
Degree, Criminally Negligent Homicide, Aggravated Vehicular
Homicide, or a sex crime listed under former ORS 181.594 (renum-
bered to ORS 181.805). The legislature further required custodians
to preserve biological evidence in amounts and manners sufficient
to develop a DNA profile from such biological evidence. Id.

Effective June 7,2011, the Oregon legislature amended Senate Bill
310 (2009) by Oregon Laws 2011, chapter 275 (Senate Bill 731) and
enacted retention periods, processes and procedures that custodians
are required to follow for the preservation and disposition of bio-
logical evidence. Additionally, the legislature authorized custodians
to seek disposition of biological evidence earlier then the statutory
retention periods by using a standardized form that provided notice
to the district attorney. The legislature required the Oregon Attorney
General to adopt administrative rules that establish the standards for
the proper collection, retention, preservation and cataloging of bio-
logical evidence applicable to criminal investigations and criminal
prosecution of covered offenses. Moreover, the Oregon Attorney
General is further required to adopt by administrative rule a standard
form for use by custodians when providing written notice to district
attorneys for early disposition of biological evidence for covered
offenses.

These administrative rule implement that legislation. The rules set
forth guidelines and standards for use by custodians in the collection,
retention, preservation and cataloging of biological evidence. The
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rules further adopt a standardized form for use by custodians when
they give notice to district attorneys seeking disposal of biological
evidence earlier than the statutory retention time-lines.
Rules Coordinator: Carol Riches
Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301
Telephone: (503) 378-5987

Department of Public Safety Standards and Training

Chapter 259

Rule Caption: Updates denial and revocation standards for fire
service certification.

Stat. Auth.: ORS 181.610 & 181.640

Stats. Implemented: ORS 181.610 & 181.640

Proposed Amendments: 259-009-0059, 259-009-0070

Last Date for Comment: 8-21-15, Close of Business

Summary: The Fire Policy Committee (FPC) recognized the need
to review and update the current denial and revocation standards as
they relate to fire service certification. At the direction of the FPC,
a workgroup consisting of current FPC members was convened to
review standards, procedures and definitions for issuance and denial
or revocation of fire service certifications.

After numerous meetings, the workgroup revised numerous areas
of rule. Changes include the following:

Core values have been changed to:

- Integrity. Integrity is defined as honesty, trustworthiness, truth-
fulness, accountability and ethical behavior; and

- Professionalism. Professionalism is defined as accountability,
exercising judgment and behavior expected of a fire service profes-
sional and conduct becoming a fire service professional.

Discharge for Cause: The discharge for cause definitions have
been updated to” lack of integrity”” and “unprofessionalism.” When
a fire service professional is reported as being discharged for cause,
staff will perform an initial review to determine if the discharge may
violate the discharge for cause definitions. If the review indicates the
fire service professional may be in violation, a staff report will be pre-
pared and the case will be presented to the FPC for recommendation
to the Board.

Discretionary Convictions: When staff becomes aware of a crim-
inal conviction involving a certified fire service professional or appli-
cant for fire certification, staff will review the elements of the con-
viction to determine if:

- The conviction occurred after January 15, 2008;

- The conviction is for a felony;

- The elements of the crime are sexual in nature or require the indi-
vidual to register as a sex offender;

- The conviction is for a crime against a public agency;

- The individual has been convicted of five or more crimes in the
past five years; or

- The conviction is of a Class A or Class B misdemeanor AND:

- Resulted in incarceration for any period of time in the last five
years;

- The individual is currently on some form of court ordered super-
vision; or

- The individual has unpaid restitution or fees resulting from the
conviction.

If any of the listed elements are met, a staff report will be prepared
and presented to the FPC for review. The FPC will review the con-
duct surrounding the conviction, any aggravating or mitigating cir-
cumstances, and make a determination whether to recommend pro-
ceeding with denial or revocation. If the FPC decides to recommend
denial or revocation to the Board, the FPC will also determine how
long an individual will be ineligible to reapply for certification
(between 30 days and seven years) and whether or not any additional
conditions must be satisfied prior to an individual being allowed to
reapply for certification.

This proposed rule change has been vetted through the Department
of Justice to ensure legal defensibility.
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Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Implements Chapter 154, Oregon Laws 2015,
Relating to Proof of Vehicle Registration

Stat. Auth.: ORS 184.616, 184.619, 802.012, 803.460, 803.550,
803.560 & 2015 OL Ch. 154

Stats. Implemented: ORS 803.550, 803.560 & 2015 OL Ch. 154
Proposed Adoptions: 735-032-0025

Last Date for Comment: 8-21-15, Close of Business

Summary: A person commits the offense of illegal display of a reg-
istration plate or improper display of validating stickers if the per-
son displays a registration plate with registration stickers that have
an expiration date that is different from the date shown on DMV’s
record for the vehicle.

However, there are occasions when a person renews their vehicle
registration but does not receive the registration stickers from DMV
for several days. For example, this can occur when renewing regis-
tration online through DMV’s website.

Chapter 154, Oregon Laws, 2015 amends ORS 803.550 and
803.560 to provide that a person is not in violation of illegally dis-
playing the registration plate or registration stickers or improper dis-
play of validating stickers, if the person has proof of vehicle regis-
tration, but has not received new registration stickers from DMV. The
legislative act requires DMV to adopt rules regarding what consti-
tutes proof of vehicle registration.

DMV is proposing to adopt OAR 735-032-0025 to specify what
constitutes proof of registration for the purposes of ORS 803.550 and
803.560, as amended by Chapter 154, Oregon Laws, 2015.

Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171
Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Refund of fees and fuel purchases

Stat. Auth.: ORS 184.616, 184.619, 823011 & 825.502

Stats. Implemented: ORS 30.701, 825.476, 825.480, 825.484,
825.486 & 825.502

Proposed Amendments: 740-055-0020, 740-055-0110

Last Date for Comment: 8-21-15, Close of Business

Summary: These rules describe payments and refunds of Oregon
Highway Use Tax and fuel purchases records and refunds. The pro-
posed rulemaking sets a dollar amount for which the Department will
issue a refund check to a motor carrier. Motor carriers can request
to apply any credits under $100 to other taxes due, such as, Oregon
Highway Use Tax, International Fuels Tax Agreement, or Interna-
tional Registration Plan. The Department will issue a check for less
than $100 after a motor carrier’s account is audited and the account
is closed. In addition, the proposed rule amendment adds clarifying
language to require fuel card statement to clearly identify retail and
cardlock purchases. It is becoming increasingly difficult and time
consuming to determine whether or not fuel tax was actually paid at
the time of purchase. This rulemaking is necessary to ensure refunds
are not provided to motor carriers that purchase fuel where the tax
is not actually paid.

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 355 Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171
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Rule Caption: Electronic system
Stat. Auth.: ORS 184.616, 184.619 & 823.011
Stats. Implemented: ORS 825.137, 825.139, 825.135, 825.474,
825.490, 825.496 & 825.506
Proposed Adoptions: 740-300-0005
Last Date for Comment: 8-21-15, Close of Business
Summary: These rules describe the penalties related to violations
of Oregon Revised Statutes (ORS) and Oregon Administrative Rules
(OAR). In September 2014, the Department adopted rules to govern
the development of automated electronic systems operated by motor
carrier agents that accurately and reliably transmit, process, and store
operating data from motor vehicles and allows the generation of tax
reports and the transmission of taxes, fees for the use of highways
under Oregon Highway Use Tax. The proposed rulemaking allows
the Department the option to require a motor carrier to use an auto-
mated electronic system operated by a motor carrier agent, as a con-
dition for continuing operations, when the motor carrier is found to
have repeatedly violated the laws and rules of the Department by fail-
ing to report and pay the Oregon Highway Use Tax. A request for a
review of the motor carrier account can be requested after three years
of compliance to relieve the requirement of the use of the automat-
ed electronic system.
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 355 Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171

Higher Education Coordinating Commission

Chapter 715

Rule Caption: Adopt new program fees to reflect passage of Senate
Bill 218.
Date:
8-17-15

Location:

775 Court St. NE

Salem, OR 97301

Hearing Officer: Kelly Dickinson

Stat. Auth.: ORS 345.080

Other Auth.: SB 218 (2015)

Stats. Implemented: ORS 348.808

Proposed Amendments: 715-045-0007

Last Date for Comment: 8-21-15,5 p.m.

Summary: The proposed amendment corrects one reference to OAR
715-045-0001 and clarifies language in OAR 715-045-0007. The Pri-
vate Career Schools Licensing unit will adopt a licensing fee for new
programs offered by a licensed private career school that were not
offered at the time of initial application. The licensing fee will be
$1,000 for each new program. The fee increase was proposed and
submitted to the Oregon State Legislature in Senate Bill 218 during
the 2015 legislative session. The Private Career Schools found that
in an average year the unit will experience 16 new program appli-
cations from the existing licensed career schools. The new fee
requires each new program to be charged $1,000 per program review.
With this fee increase, the unit expects an additional $32,000 in
revenue over the course of the biennium. This is to help create a
self-sustaining unit under the Office of Private Postsecondary. The
Advisory Committee met to discuss these developments in March,
2015 and June, 2015. The committee advises the commission on
policies and regulations regarding career schools and functions as the
commission’s rules advisory committee for rules regarding career
schools.

Rules Coordinator: Kelly Dickinson

Address: Higher Education Coordinating Commission, 775 Court
St NE, Salem, OR 97301

Telephone: (503) 378-5690

Time:
1 p.m.
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Oregon Board of Dentistry
Chapter 818

Rule Caption: Amending 22 Rules regarding practice, definitions,
fees, anesthesia, education, hygiene, assistants and continuing
education rules.
Date:

8-27-15

Location:

Crown Plaza in the Oregon
Medical Board’s Conference Rm.
1500 SW 1st Ave., Suite 620
Portland Or 97201

Hearing Officer: OBD President

Stat. Auth.: ORS 183.325-183.183.355, 183.400, 679.250, 679.255,
680.150, 680.200 & 680.205

Stats. Implemented: ORS 670.260, 676.185, 676.190, 676.195,
676.200, 679.010, 679.020, 679.025, 679.060, 679.090, 679.115,
679.120, 679.140, 679.160, 679.170, 679.250, 680.050, 680.072,
680.075, 680.082, 680.100, 680.150, 680.200 & 680.205
Proposed Amendments: 818-001-0002, 818-001-0087, 818-012-
0030, 818-021-0060, 818-021-0070, 818-026-0010, 818-026-0020,
818-026-0030, 818-026-0040, 818-026-0050, 818-026-0060, 818-
026-0065, 818-026-0070, 818-026-0080, 818-026-0110, 818-035-
0025, 818-035-0030, 818-035-0065, 818-042-0040, 818-042-0050,
818-042-0070, 818-042-0090

Proposed Repeals: 818-001-0087, 818-035-0025, 818-035-0030
Last Date for Comment: 8-27-15,4 p.m.

Summary: The Board is amending 818-001-0002 Definitions. The
amendment to 818-001-0002 is to define what a dental study group
is.

The Board is repealing Temporary Rule 818-001-0087 Fees which
was effective July 1, 2015, to make it permanent. The amendment
to 818-001-0087 is to raise the biennial license fee by $75.

The Board is amending 818-012-0030 Unprofessional Conduct.
The amendment to 818-012-0030 is to clarify the lettering of the
level of healthcare provider training needed.

The Board is amending 818-021-0060 Continuing Education -
Dentists. The amendment to 818-021-0060 is to add attendance at
dental study groups as included in counting towards continuing edu-
cation credit.

The Board is amending 818-021-0070 Continuing Education -
Hygienists. The amendment to 818-021-0070 is to add attendance at
dental study groups as included in counting towards continuing edu-
cation credit.

The Board 818-026-0010 Definitions. The amendment to 818-
026-0010 is to allow the use of non-intravenous pharmacological
methods to induce minimal sedation and define maximum recom-
mended dose (MRD), incremental dosing, supplemental dosing,
enteral route and parenteral route.

The Board is amending 818-026-0020 Presumption of Degree of
Central Nervous System Depression. The amendment to 818-026-
0020 is to delete reference to rapidly acting steroids in the rule.

The Board is amending 818-026-0030 Requirements for Anes-
thesia Permits, Standards and Qualification of an Anesthesia Mon-
itor. The amendment to 818-026-0030 is to define BLS, PALS and
ACLS requirements for different levels of sedation and the ages of
patients.

The Board is amending 818-026-0040 Qualifications, Standards
Applicable, and Continuing Education Requirements for Anesthesia
Permits: Nitrous Oxide Permits. The amendment to 818-026-0040
is to clarify the level of permit needed if a higher level of sedation
is possible.

The Board is amending 818-026-0050 Minimal Sedation Permit.
The amendment to 818-026-0050 is to clarify the level of health care
provider training needed and define how a patient shall be monitored.

The Board is amending 818-026-0060 Moderate Sedation Permit.
The amendment to 818-026-0060 is to clarify the level of health care
provider training needed and define how a patient shall be monitored.

Time:
6:30 p.m.
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The Board is amending 818-026-0065 Deep Sedation. The amend-
ment to 818-026-0065 is to clarify the level of health care provider
training needed.

The Board is amending 818-026-0070 General Anesthesia Permit.
The amendment to 818-026-0070 is to clarify the level of health care
provider training needed.

The Board is amending 818-026-0080 Standards Applicable When
a Dentist Performs Dental Procedures and a Qualified Provider
Induces Anesthesia. The amendment to 818-026-0080 is to clarify
the scheduling protocols when treating patients under sedation.

The Board is amending 818-026-0110 Office Evaluations. The
amendment to 818-026-0110 is to clarify the criteria for in office
evaluations.

The Board is repealing Temporary Rule 818-035-0025 Prohibi-
tions which was effective April 17,2015, to make it permanent. The
amendment to 818-035-0025 is to add prescriptive authority back in
the rule.

The Board is repealing Temporary Rule 818-035-0030 Addition-
al Functions of Dental Hygienists which was effective April 17,
2015, to make it permanent. The amendment to 818-035-0030 is to
add prescriptive authority back in the rule.

The Board is amending 818-035-0065 Expanded Practice Dental
Hygiene Permit. The amendment to 818-026-0065 is to clarify the
level of health care provider training needed.

The Board is amending 818-042-0040 Prohibited Acts. The
amendment to 818-042-0040 is to delete the word dispense from the
rule, add reference to another rule and correct a numbering mistake.

The Board is amending 818-042-0050 Taking of X-Rays - Expos-
ing of Radiographs. The amendment to 818-042-0050 is to clarify
that a dental hygienist may authorize the dental assistant regarding
films referenced in rule.

The Board is amending 818-042-0070 Expanded Function Den-
tal Assistants (EFDA). The amendment to 818-042-0070 is to clar-
ify the duties of a dental assistant.

The Board is amending 818-042-0090 Additional Functions of
EDDAs. The amendment to 818-042-0090 is to allow EFDAs to
place cord subgingivally.

Rules Coordinator: Stephen Prisby
Address: Oregon Board of Dentistry, 1500 SW 1st Ave., Suite 770,
Portland, OR 97201
Telephone: (971) 673-3200
Oregon Business Development Department
Chapter 123

Rule Caption: These rules relate to the Oregon Low Income
Community Jobs Initiative.

Stat. Auth.: ORS 285C.650 & 315.526-315.536

Stats. Implemented: ORS 285C.650 & 315.526-315.536
Proposed Amendments: 123-630-0000, 123-630-0030, 123-630-
0050

Proposed Repeals: 123-630-0000(T), 123-630-0030(T), 123-630-
0050(T)

Last Date for Comment: 8-24-15, Close of Business

Summary: In the 2013 legislative session, HB 2763 raised the max-
imum amount of qualified low-income investments that can be made
in a qualified low-income business from $4 million to $8 million.
This rule amendment provides for clearer language around the addi-
tional use of credit to a community development entity who has
already received a credit up to $4 million, allowing for the additional
investments up to the allowable maximum of $8 million on or after
January 1, 2014. The amended rule requires the community devel-
opment entity to submit a new project summary. In addition, the rules
have been amended to make necessary contact information for the
investor who will be making the investments in the program.
Rules Coordinator: Mindee Sublette

Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036
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Rule Caption: These rules relate to the Beginning and Expanding
Farmer Loan Program (“Aggie Bonds”).

Stat. Auth.: ORS 285A .420-285A 435

Stats. Implemented: ORS 285A .420-285A 435

Proposed Amendments: 123-052-1500

Proposed Repeals: 123-052-1500(T)

Last Date for Comment: 8-24-15, Close of Business

Summary: HB 3239 passed the 2015 legislative session updating the
definition of “lender” to include seller financing. As a result of this
change in statute, we are amending our Requirements for Lenders to
include language for seller financing.

Rules Coordinator: Mindee Sublette

Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

Oregon Department of Education
Chapter 581

Rule Caption: Training requirements for Safety of School Sports
relating to concussions

Date: Time: Location:
8-21-15 1 pm. 255 Capitol St. NE
Salem, OR

Hearing Officer: Emily Nazarov

Stat. Auth.: ORS 336.485

Stats. Implemented: ORS 336.485

Proposed Amendments: 581-022-0421

Last Date for Comment: 8-21-15, 5 p.m.

Summary: The rule establishes requirements for safety of school
sports relating to concussions. The amendments ensure coaches
receive annual training to learn how to recognize concussion symp-
toms and how to seek medical treatment for person suspected of hav-
ing concussion.

Rules Coordinator: Cindy Hunt

Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310

Telephone: (503) 947-5651

Oregon Health Authority,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Permanent amendments to 309-114 for obtaining
informed consent to treatment by patients in state institutions.
Date: Time: Location:
8-24-15 9 am. 500 Summer St. NE

Salem, OR 97301
Hearing Officer: Nola Russell
Stat. Auth.: ORS 179.040 & 413.042
Stats. Implemented: ORS 179.321,426.070 & 426.385
Proposed Amendments: 309-114-0000, 309-114-0005, 309-114-
0010, 309-114-0015, 309-114-0020
Last Date for Comment: 8-31-15, Close of Business
Summary: These rules prescribe standards and procedures to be
observed by personnel of state institutions operated by Division in
obtaining informed consent to significant procedures, as defined by
these rules, from patients of such state institutions. These rules do not
apply to routine medical procedures. Administration of significant
procedures without informed consent is permitted as described in
OAR 309-114-0010(1)(b). The purpose of these rules is to assure
that the rights of patients are protected with respect to significant
procedures.
Rules Coordinator: Nola Russell
Address: Oregon Health Authority, Addictions and Mental Health
Division: Mental Health Services, 500 Summer St. NE, Salem, OR
97301
Telephone: (503) 945-7652
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Oregon Health Authority,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Preferred Drug List March 26, 2015 DUR/P&T
Action
Date:

8-18-15

Location:
500 Summer St. NE, Rm. 160
Salem, OR 97301
Hearing Officer: Sandy Cafourek
Stat. Auth.: ORS 413.032, 413.042, 414.065, 414.325,
414.330-414.414,414.312 & 414316
Stats. Implemented: ORS 414.065, 414.325, 414.334, 414.361,
414.369,414.371,414.353 & 414.354
Proposed Amendments: 410-121-0030
Proposed Repeals: 410-121-0030(T)
Last Date for Comment: 8-20-15, 5 p.m.
Summary: The Pharmaceutical Services Program administrative
rules (Division 121) govern Division payments for services provid-
ed to certain clients. The Division needs to amend rules as follows:

410-121-0030:

Preferred:

Viekiera Pak™;

Laxative drug class:

- Polyethylene glycol 3350;

- Lactulose;

- Senna products;

- Bulk forming laxatives less than $1/unit;

- Osmotic laxatives less than $1/unit;

- Surfactant, stimulant, and saline laxatives.

Isosorbide dinitrate — capsule ER;

Nitroglycerin — capsule ER;

Adalimumab (Humira Pediatric Crohn’sTM);

Calcium Citrate — tablet;

Buprenorphine HCL / Naloxone HCL,;

Dexmethylphenidate HCL;

Chlorpromazine HCL;

Fluphenazine HCL.

Non-Preferred:

Bulk forming laxatives $1/unit or more;

Osmotic laxatives $1/unit or more;

Lubricant laxatives;

Cimetidine — tablet;

Spinosad;

Clerical-Various clerical changes were made to system class, drug
and form names.
Rules Coordinator: Sandy Cafourek
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430

Time:
10:30 a.m.

Rule Caption: Prior Authorization Approval Criteria Guide

Date: Time: Location:

8-18-15 10:30 a.m. 500 Summer St. NE, Rm. 160

Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.032,413.042,414.065,414.325, 414.330 to

414.414,414.312 & 414316

Stats. Implemented: ORS 414.065, 414.325, 414.334, 414.361,

414.369,414.371,414.353 & 414.354

Proposed Amendments: 410-121-0040

Proposed Repeals: 410-121-0040(T)

Last Date for Comment: 8-20-15,5 p.m.

Summary: The Pharmaceutical Services Program administrative

rules (division 121) govern Division payments for services provid-

ed to certain clients. The Division needs to amend rules as follows:
The Authority is amending this rule to update the Oregon Medi-

caid Fee for Service Prior Authorization Criteria Guide found at

http://www.oregon.gov/oha/healthplan/Pages/pharmacy-policy.aspx
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based on the P&T (Pharmacy and Therapeutic) Committee recom-
mendations.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

ecccccccoe

Rule Caption: CCO Enrollment for Adults and Young Adults

Receiving Temporary Out-of-Area Behavioral Health Treatment

Date: Time: Location:

8-18-15 10:30 a.m. 500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.042,414.615,414.625,414.635 & 414.651

Stats. Implemented: ORS 413.042

Proposed Adoptions: 410-141-3066

Proposed Repeals: 410-141-3065

Last Date for Comment: 8-20-15, 5 p.m.

Summary: This rule provides the Division framework for CCO

member enrollment for those adults and young adults receiving tem-

porary out-of-area behavioral health treatment services. Because of

integration of Substance Abuse Disorder (SUD) treatment services,

referenced in OAR 410-141-3065, into the CCO behavioral health

system and the commonality with services referenced in OAR 410-

141-3066, the two rules have been consolidated. With this consoli-

dation, it is the Authority’s intent to repeal OAR 410-141-3065.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance

Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Align with Department of Human Services OAR
Chapter 461 Rules
Stat. Auth.: ORS 413.042
Stats. Implemented: ORS 413.042 & 414.065
Proposed Amendments: 410-120-0006
Last Date for Comment: 8-20-15, 5 p.m.
Summary: In coordination with the Department of Human Servic-
es’ (Department) revision of rules established in OAR chapter 461
for all overpayment, personal injury liens, and estate administration,
the Division is amending OAR 410-120-0006 to assure that the Divi-
sion’s rule aligns with and reflects information found in the Depart-
ment’s amended rules. In OAR 410-120-0006, the Division adopts
and incorporates Department rules and must update OAR 410-120-
0006 accordingly. The Division is amending this rule that incorpo-
rates rules established in OAR Chapter 461 for all overpayment,
personal injury liens, and estate administration for Authority pro-
grams covered under OAR 410-200. References to OAR Chapter
461 in contracts of the Authority are deemed to be references to the
requirements of this rule.
Rules Coordinator: Sandy Cafourek
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430
Oregon Health Authority,
Office for Oregon Health Policy and Research
Chapter 409

Rule Caption: Repeal of Community-Based Health Care
Improvement Program rule.

Stat. Auth.: ORS 735.721

Stats. Implemented: ORS 735.721,735.723,735.725 & 735.727
Proposed Repeals: 409-040-0100, 409-040-0105, 409-040-0110,
409-040-0115

Last Date for Comment: 8-20-15,5 p.m.

Summary: The Community-Based Health Care Improvement Pro-
gram approved three community-based health care initiatives
between January 1,2010 and June 30, 2013. All reporting and finan-

August 2015: Volume 54, No. 8



NOTICES OF PROPOSED RULEMAKING

cial components are now complete, and there is no longer a need for
this rule.

Rules Coordinator: Zarie Haverkate

Address: Oregon Health Authority, Office for Oregon Health
Policy and Research, 500 Summer St. NE, E-65, Salem, OR 97301
Telephone: (503) 931-6420

Oregon Health Authority,

Public Health Division
Chapter 333
Rule Caption: Oregon Housing Opportunities in Partnership
Program
Date: Time: Location:
8-19-15 11 am. 3414 Cherry Ave. NE, Suite 150
Deer Springs Rm.

Salem, OR 97303
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 413.014 & 431.250
Stats. Implemented: ORS 431.250
Proposed Adoptions: 333-022-3000
Last Date for Comment: 8-22-15, 5 p.m.
Summary: The Oregon Health Authority, Public Health Division,
HIV Community Services Program is proposing to adopt rules to
govern the administration of the Oregon Housing Opportunities in
Partnership Program. The program currently has policies and pro-
cedures but must formalize these through the rulemaking process.
The proposed rules reflect current practice and the manner in which
the program has been operating. They do not represent any signifi-
cant change in who is eligible, service provided, or how the program
services will be administered.
Rules Coordinator: Brittany Sande
Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291

Rule Caption: EMS Provider Exams
Date: Time: Location:
8-25-15 1 p.m. Portland State Office Bldg.
800 NE Oregon St., Rm 368
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 682.017, 682.208 & 682.216
Stats. Implemented: ORS 682.017, 682.208 & 682.216
Proposed Amendments: 333-265-0023
Last Date for Comment: 8-25-15,5 p.m.
Summary: The Oregon Health Authority (OHA), Public Health
Division is proposing to permanently amend Oregon Administrative
Rules in chapter 333, division 265 relating to the Emergency Med-
ical Services and Trauma Systems (EMS/TS) Program. In response
to the Oregon EMS for the Future Workgroup, SB 234 was passed
during the 2011 Oregon legislative session requiring the EMS/TS
program to amend rules in order to align EMS provider classifica-
tions with NREMT national standards. The EMS/TS program con-
tinues to update its rules to align with these standards and is now pro-
posing to adopt and implement the NREMT standards for provider
exams.
Rules Coordinator: Brittany Sande
Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291
Oregon Liquor Control Commission
Chapter 845

Rule Caption: Amends three rules and adopts one allowing

suppliers to advertise promotional events at retail licensees.

Date: Time: Location:

8-26-15 10 a.m. 9079 SE McLoughlin Blvd.
Portland, OR 97222

Oregon Bulletin

18

Hearing Officer: Bryant Haley
Stat. Auth.: ORS 471,471.030,471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 471.730, 471.398, 471.400, 471.402
Proposed Adoptions: 845-006-0446
Proposed Amendments: 845-005-0428, 845-006-0450, 845-013-
0040
Last Date for Comment: 9-9-15, 5 p.m.
Summary: This rules package enables suppliers (wholesale/manu-
factures) to advertise Promotional Events for all types of alcohol and
centralize this concept into a new rule OAR 845-006-0446. These
amendments allow suppliers to pay for advertising (provided the
payment is not to the retailer but directly to the provider of the adver-
tising) for these events and for tasting events allowed under 845-006-
0450. Further, the package removes the tasting prohibition in stores
that are under 20,000 sq. ft. and that sell petroleum products.
Rules Coordinator: Bryant Haley
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5136

Oregon Medical Board

Chapter 847

Rule Caption: Qualifications for License by Endorsement

Stat. Auth.: ORS 677.133 & 677.265

Stats. Implemented: ORS 677.133 & 677.265

Proposed Amendments: 847-026-0000

Last Date for Comment: 8-21-15, Close of Business

Summary: The proposed rule amendment clarifies that the preced-
ing year of practice must be under a full, active, unlimited license.
Therefore, if an applicant has been in an accredited clinical fellow-
ship but under a Limited License, he or she will not qualify for
License by Endorsement.

Rules Coordinator: Nicole Krishnaswami

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2667

Rule Caption: Administration of albuterol and naloxone in the
scope of practice for Emergency Medical Services providers

Stat. Auth.: ORS 682.245

Stats. Implemented: ORS 682.245 & 689.681

Proposed Amendments: 847-035-0030

Last Date for Comment: 8-21-15, Close of Business

Summary: The proposed rule amendment clarifies that EMTs may
prepare and administer albuterol treatments and are not limited to
only nebulized albuterol; clarifies that Advanced EMTs may continue
to administer naloxone by any method of delivery, which is distinct
from the ability of Emergency Medical Responders to administer
naloxone only via intranasal device or auto-injector for suspected
opioid overdose; and alphabetizes the medications or categories of
medications that an Advanced EMT may prepare and administer
under specific written protocols or direct orders.

Rules Coordinator: Nicole Krishnaswami

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2667

Rule Caption: Acupuncturists must use single-use, disposable
acupuncture needles and follow clean needle technique standards
Stat. Auth.: ORS 677.757 & 677.759

Stats. Implemented: ORS 677.757,677.759 & 677.785
Proposed Adoptions: 847-070-0021

Last Date for Comment: 8-21-15, Close of Business

Summary: The proposed new rule requires Oregon-licensed
acupuncturists to follow clean needle technique standards and use
only disposable, single-use acupuncture needles.

Rules Coordinator: Nicole Krishnaswami
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Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201
Telephone: (971) 673-2667

Rule Caption: Fines for fraud or misrepresentation on an applica-

tion, affidavit or registration

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.190, 677.205 & 677.265

Proposed Amendments: 847-008-0058

Last Date for Comment: 8-21-15, Close of Business

Summary: The proposed rule amendment clarifies that the Board

will not grant or renew a license until an applicant or licensee has

paid the civil penalty or is proceeding to a contested case hearing

under ORS 183.745.

Rules Coordinator: Nicole Krishnaswami

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,

Portland, OR 97201

Telephone: (971) 673-2667

Oregon Public Employees Retirement System

Chapter 459

Rule Caption: Specify the effective date to implement an assumed
rate change for PERS transactions.

Date: Time: Location:

8-25-15 2 p.m. PERS Boardroom.
11410 SW 68th Pkwy.
Tigard, OR 97223

8-27-15 2 p.m. Oregon State Archives

2nd Floor Conference Rm.

800 Summer St. NE

Salem, OR 97310
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238.650 & 238A.450
Stats. Implemented: ORS 238, 238A
Proposed Amendments: 459-007-0007
Last Date for Comment: 9-1-15,5 p.m.
Summary: Staff will return to the September 25,2015 PERS Board
meeting with rule modifications that implement any change to the
assumed rate adopted at the July 31,2015 PERS Board meeting with
an effective date of January 1,2016. Those modifications are reflect-
ed in the proposed rule, which includes a blank space to show the
assumed rate percentage once it is adopted by the Board.
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713

Rule Caption: Clarify the annual cost-of-living adjustment method
for earned benefits.

Date: Time: Location:

8-25-15 2 p.m. PERS Boardroom.
11410 SW 68th Pkwy.
Tigard, OR 97223

8-27-15 2 p.m. Oregon State Archives

2nd Floor Conference Rm.

800 Summer St. NE

Salem, OR 97310
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238.650 & 238A.450
Stats. Implemented: ORS 238.360,238.575,238A.210 & 2013 OL
Ch.53
Proposed Amendments: 459-005-0510
Proposed Repeals: 459-005-0520
Last Date for Comment: 9-1-15,5 p.m.
Summary: OAR 459-005-0510, Cost-of-Living Adjustment, must
be amended to implement the Oregon Supreme Court ruling in Moro
v. PERB, regarding cost-of-living adjustments under Senate Bill 822
(2013) and Senate Bill 861 (2013 special session).
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In addition, the Supreme Court ruling voided the supplementary
payment provision in SB 861, so OAR 459-005-0520, Supplemen-
tary Payment, is proposed for repeal.

Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713
Parks and Recreation Department
Chapter 736

Rule Caption: Amend reservation process

Date: Time: Location:

8-19-15 6:30 p.m. Sunset Bay State Park
Meeting Hall

89814 Cape Arago Hwy.
Coos Bay, OR 97420

Tryon Creek State Park
Nature Center

11321 SW Terwilliger Blvd.
Portland, OR 97219

Tryon Creek State Park
Nature Center

11321 SW Terwilliger Blvd.
Portland, OR 97219

Valley River Inn, Alsea Rm.
1000 Valley River Way
Eugene, OR 97401

Pine Ridge Inn

1200 SW Mt. Bachelor Dr.
Bend, OR 97702

8-22-15 9 a.m.

8-24-15 6:30 p.m.

8-25-15 6:30 p.m.

8-27-15 6:30 p.m.

Hearing Officer: Staff

Stat. Auth.: ORS 390.124

Stats. Implemented: ORS 390.111, 390.121 & 390.124
Proposed Amendments: 736-015-0015

Last Date for Comment: 8-28-15,5 p.m.

Summary: The proposed changes amend the reservation process to
provide better customer service by 1) reducing the reservation win-
dow from two days to one to allow customers more flexibility, 2)
simplifying the cancellation process to provide one point of contact
and allow cancellations on the web, 3) changing the cancellation and
change windows for deluxe cabins, yurts and horse camps from one
month to 3 days to reduce financial penalties on customers, 4) refin-
ing rules for groups to focus on the groups with the most impact on
park resources and improve operational efficiency, 5) clean up rule
language, removing references to old programs.

NOTE: Those who wish to make public comment at a scheduled
hearing must register with the hearing officer within thirty minutes
of the listed start time on the scheduled hearing dates.

Rules Coordinator: Claudia Ciobanu

Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301-1226

Telephone: (503) 872-5295

Physical Therapist Licensing Board
Chapter 848

Rule Caption: New standard of practice for use of telehealth in the
delivery of physical therapy services.

Date: Time: Location:
8-21-15 8 a.m. PSOB, 800 NE Oregon St.
Suite 445

Portland, OR 97232
Hearing Officer: James D. Heider
Stat. Auth.: ORS 688.160(6)(c)
Stats. Implemented: ORS 688.010-688.230
Proposed Adoptions: 848-040-0180
Proposed Amendments: 848-040-0100
Last Date for Comment: 8-21-15, 10 a.m.
Summary: Adoption of new standards of practice for the delivery
of physical therapy services by use of telehealth technologies. Includ-
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ing but not limited to assessment or consultation, that can be safely
and effectively provided using synchronous two-way interactive
video conferencing, or asynchronous video communication, in accor-
dance with generally accepted healthcare practices and standards. For
purposes of these rules, “telehealth service” also means, or may be
referred to, as “telepractice, teletherapy, or telerehab.”

Rules Coordinator: James Heider

Address: Physical Therapist Licensing Board, 800 NE Oregon St,
Suite 407, Portland, OR 97232

Telephone: (971) 673-0203

Rule Caption: Change to a two year renewal cycle with a 15%
reduction in renewal fees.

Date: Time: Location:
8-21-15 8 a.m. PSOB, 800 NE Oregon St.
Suite. 445

Portland OR 97232
Hearing Officer: James D. Heider
Stat. Auth.: ORS 688.160(6)(c)
Stats. Implemented: ORS 688.010-688.230
Proposed Amendments: 848-005-0020, 848-010-0026, 848-010-
0033, 848-010-0035, 848-035-0030
Last Date for Comment: 8-21-15, 10 a.m.
Summary: Change the current renewal cycle from a one year renew-
al cycle to every two year renewal cycle effective April 1,2016. This
will put the renewal cycle in sync with the two year continuing com-
petency cycle. Reduce the renewal fee by 15%. Eliminate the pro-
vision and fee of a wall certificate. Add an administrative fee for the
processing and tracking of the new early eligibility release forms.
Cleanup some obsolete language in 848-010-0026. Add a require-
ment for a jurisprudence exam prior to reinstatement of a lapsed
license. Add cultural competency course work to the list of approved
continuing competency activities in Division 35 and correct errors
previously published in Appendix A and B.
Rules Coordinator: James Heider
Address: Physical Therapist Licensing Board, 800 NE Oregon St,
Suite 407, Portland, OR 97232
Telephone: (971) 673-0203
Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Rulemaking to Implement SB 329
Relating to Annual Fee Percentage Rate.

Stat. Auth.: ORS 183,756,757 & 759

Stats. Implemented: ORS 756.310, 756.320, 756.350 & 2015 OL
Ch. 289

Proposed Amendments: 860-021-0034, 860-021-0036, 860-032-
0095, 860-034-0095, 860-036-0095, 860-037-0095

Last Date for Comment: 8-24-15, 5 p.m.

Summary: This rulemaking implements 2015 Senate Bill 329,
which raises the maximum annual fee from 0.25 percent to 0.30 per-
cent of a utility’s gross operating revenues.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 591 on comments and
file them by e-mail to the Commission’s Filing Center at PUC.
FilingCenter @state.or.us.

Interested persons may review all filings online at
http://apps.puc.state.or.us/edockets/docket.asp?DocketID=19599.
For guidelines on filing and participation, please see OAR 860-001-
0140 through 860-001-0160 and 860-001-0200 through 860-001-
0250 found online at http://arcweb.sos.state.or.us/pages/rules/
oars_800/oar_860/860_001.html.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 1088,
Salem, OR 97308-1088

Telephone: (503) 378-4372
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Secretary of State,
Elections Division

Chapter 165
Rule Caption: Process of registering qualified individuals to vote
using DMV data
Date: Time: Location:
9-1-15 6 p.m. Higher Education Ctr. (HEC)
Rm. 129B
101 S Bartlett
Medford, OR 97501
9-3-15 6 p.m. June Key Delta Community Ctr.
5940 N Albina Ave.
Portland, OR 97217
9-9-15 6 p.m. Oxford Suites Hotel
Linda Scotland Conference Ctr.
2400 SW Court PI.
Pendleton, OR 97801
9-24-15 6 p.m. Eugene Public Library,

Singer Rm.
100 W 10th Ave.
Eugene, OR 97401
Hearing Officer: Staff
Stat. Auth.: 2015 OL Ch. 8, Sec. 1 (HB 2177), ORS 247.002,
247.012,247.016,247.017,247.171, 247.292 & 247.302
Other Auth.: ORS 246.150
Stats. Implemented: ORS 247.012 & 2015 OL Ch. 8, Sec. 1-12
Proposed Adoptions: 165-005-0170
Last Date for Comment: 9-25-15, Close of Business
Summary: This rule implements Oregon Laws 2015, chapter 8,
which requires the Secretary to establish a rule by which DMV trans-
fers specific information about qualified individuals for voter reg-
istration purposes and other updates to the voter registration process.
The rule adopts the Oregon Motor Voter (OMV) manual as rule.
The OMV Manual addresses the following:
Initiating the Motor Voter Process
Data Transfers from DMV to the Elections Division
Registration through Oregon Motor Voter Process
Registration Updates through Oregon Motor Voter Process
Public and Protected Records
Instructions for Completing the OMV Card
Hearings are scheduled from 6:00 pm to 7:30 pm.
Rules Coordinator: Brenda Bayes
Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310
Telephone: (503) 986-1518
Teacher Standards and Practices Commission
Chapter 584

Rule Caption: Adopts, amends, repeals rules related to licensure
redesign, substitute, and basic skills test.

Stat. Auth.: ORS 342

Stats. Implemented: ORS 342.120-342.430, 342.455-342.495 &
342.553

Proposed Adoptions: Division 18: 584-018-0161, Division 60: 584-
060-0700, Division 300: 584-300-0020, 584-300-0030, 584-300-
0040, 584-300-0050, 584-300-0060, 584-300-0170, Division 310:
584-310-0010, 584-310-0015, 584-310-0020, 584-310-0025, 584-
310-0030, 584-310-0035, 584-310-0040, 584-310-0045, 584-310-
0050, 584-310-0055, 584-310-0060, 584-310-0065, 584-310-0070,
584-310-0075, 584-310-0080, 584-310-0085, 584-310-0090, 584-
310-0095, 584-310-0100, 584-310-0105, 584-310-0110, 584-310-
0115,584-310-0120,584-310-0125,584-310-0130, 584-310-0135,
584-310-0140, 584-310-0145, 584-310-0150, 584-310-0155, 584-
310-0160, 584-310-0165, 584-310-0170, 584-310-0175, 584-310-
0180, 584-310-0185, 584-310-0190, 584-310-0195, 584-310-0200,
584-310-0210, 584-310-0215, 584-310-0220, 584-310-0225
Proposed Amendments: Division 17: 584-017-1028, Division 18:
584-018-0220, Division 36: 584-036-0080, 584-038-0003, Division
42:584-042-0031,584-042-0081, Division 60: 584-060-0200, 584-
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060-0220, 584-060-0250, Division 70: 584-070-0012, 584-070-
0310, Division 90: 584-090-0100, 584-090-0115

Proposed Repeals: Division 18: 584-018-0160, 584-018-0220,
Division 38: 584-038-0315, 584-038-0325, Division 60: 584-060-
0006, 584-060-0012, 584-060-0013, 584-060-0051, 584-060-0052,
584-060-0062, 584-060-0071, 584-060-0181, 584-060-0525, 584-
060-0530, 584-060-0600, 584-060-0630

Last Date for Comment: 10-1-15, 5:30 p.m.

Summary: Adopts, amends and repeals rules related licensure
design simplification, changes to terms for substitute teaching
licenses and the elimination of basic skills test requirement.

Rules Coordinator: Victoria Chamberlain

Address: Teacher Standards and Practices Commission, 250
Division St. NE, Salem, OR 97301

Telephone: (503) 378-6813
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Board of Architect Examiners
Chapter 806

Rule Caption: To adopt a document, reference its location and
specify the experience requirement for registration.

Adm. Order No.: BAE 2-2015(Temp)

Filed with Sec. of State: 6-26-2015

Certified to be Effective: 6-26-15 thru 12-22-15

Notice Publication Date:

Rules Amended: 806-010-0010, 806-010-0020, 806-010-0035
Subject: To adopt the July 2015 Edition of the document titled
“NCARB Intern Development Program Guidelines,” published by
the National Council of Architectural Registration Boards (NCARB)
and list its location for review as the Oregon Board of Architect
Examiners website at: www.orbae.com. To amend the rules to spec-
ify the experience requirement for registration.

Rules Coordinator: Maria Brown—(503) 763-0662

806-010-0010
Approved Architect Registration and Evaluation Programs

(1) An applicant is required to complete acceptable accredited educa-
tion, experience, and examination before they may be considered for regis-
tration as an architect in Oregon.

(2) The Oregon State Board of Architect Examiners (Board) adopts
the education standard adopted by the National Council of Architectural
Registration Boards (NCARB), which is a professional degree in architec-
ture from a program accredited by the National Architectural Accrediting
Board (NAAB) or the Canadian Architectural Certification Board (CACB),
or a professional degree in architecture, certified by the CACB from a
Canadian University.

(3) The Board adopts the requirements in the document titled NCARB
Intern Development Program Guidelines dated July 2015 for the Intern
Development Program (IDP). This document is located at:
www.orbae.com.

(4) The Board adopts the Architect Registration Examination (ARE)
prepared by NCARB as the approved examination to test applicant qualifi-
cations for registration.

(5) A person may be considered as a candidate for registration by fol-
lowing:

(a) The rules for registration by examination in OAR 806-010-0020;
or

(b) The rules for registration by reciprocity in OAR 806-010-0035; or

(c) By satisfactorily completing the Broadly Experienced Architect
(BEA) program or the Broadly Experienced Foreign Architect (BEFA) pro-
gram offered through NCARB.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 670 & 671

Stats. Implemented: ORS 671.060

Hist.: AE 5, f. 12-22-64; AE 6, f. 6-5-69: AE 11, f. 2-15-74, ef. 3-11-74; AE 13, . & ef. 4-2-
76; AE 1-1979, f. 5-31-79, ef. 6-1-79; AE 2-1983, f. & ef. 1-12-83; BAE 1-2008, f. & cert.
ef. 2-28-08; BAE 5-2014, f. & cert. ef. 7-24-14; BAE 2-2015(Temp), f. & cert. ef. 6-26-15
thru 12-22-15

806-010-0020
Registration by Examination

(1) To become registered by examination to practice architecture in
Oregon, an individual must:

(a) Complete a professional degree in architecture meeting the educa-
tion standard in OAR 806-010-0010(2); and

(b) Complete all the requirements of the IDP that includes no less than
five thousand six hundred (5,600) hours of experience; and

(c) Receive a passing score in all sections of the ARE; and

(d) Receive a passing score on the Jurisprudence Examination (JE);
and

(e) Attend an oral interview before the Board.

(2) To qualify to begin taking the ARE an individual must:

(a) Complete an Examination Application; and

(b) Pay the Examination Application Fee in OAR 806-010-0105(3);
and

(c) Have NCARB records transmitted to the Board; and

(d) Receive written authorization from the Board to begin testing.

(3) All candidates for registration by examination must comply with
all NCARB rules regulating the ARE and the IDP.

(4) An individual may use the title “Architectural Intern” only after:

(a) Completing a professional degree in architecture meeting the edu-
cation standard in OAR 806-010-0010(2); and
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(b) Establishing a record with NCARB and enrolling in IDP; and

(c) Receiving written authorization from the Board to begin taking the
ARE.

(5) All candidates for registration by examination must:

(a) Submit a complete Examination Application; and

(b) Pay required fees; and

(b) Provide all required documentation.

(6) All candidates for registration must pass the JE.

(a) Individuals will have no longer than 60 minutes to complete the
JE.

(b) The minimum passing score is 84%.

(c) Test results may not be challenged.

(d) An individual failing the JE must wait 30 days before retaking the
exam.

(7) After passing the JE, a candidate for registration by examination
must appear before the Board for an oral interview. Oral interviews are held
on regularly scheduled Board meeting dates. The candidate will be notified
in writing of their oral interview date.

(8) Upon successful completion of all requirements for registration by
examination, the individual will be issued a certificate according to OAR
806-010-0040.

(9) No person may use the “Architect” title, except under the condi-
tions outlined in OAR 806-010-0037 and ORS 671.065.

(10) No person may practice architecture in Oregon until the Board

notifies the person in writing that registration is granted by the Board.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 671.050, 671.060, 671.065 & 671.085
Hist.: AE 5, f. 12-22-64; AE 6, f. 6-5-69; AE 11, f. 2-15-74, ef. 3-11-74; AE 1-1978, . & ef.
1-23-78; AE 1-1979, . 5-31-79, ef. 6-1-79; AE 1-1980, f. & ef. 2-14-80; AE 2-1980, f. & ef.
10-3-80; AE 2-1981(Temp), f. & ef. 7-28-81; AE 2-1983, f. & ef. 1-12-83; AE 2-1984, f. &
ef. 10-23-84; AE 1-1986, f. 11-12-86, ef. 11-13-86; AE 2-1992, f. & cert. ef. 3-30-92; AE 5-
1992(Temp), f. & cert. ef. 10-21-92; AE 1-1993, f. & cert. ef. 7-1-93; AE 1-1996, . 1-23-96,
f. 2-1-96; AE 2-1997, f. & cert. ef. 9-24-97; BAE 2-1998, f. & cert. ef. 6-22-98;
Administrative correction, 6-17-99; BAE 3-2000, f. & cert. ef. 7-24-00; BAE 5-2001, f. &
cert. ef. 10-24-01; BAE 5-2002 f. 8-14-02 cert. ef. 8-15-02; BAE 4-2003, f. 8-13-03, cert. ef.
8-14-03; BAE 2-2005, f. & cert. ef. 5-12-05; BAE 1-2008, f. & cert. ef. 2-28-08; BAE 4-
2009, f. & cert. ef. 7-10-09; BAE 2-2010, f. 6-11-10, cert. ef. 10-3-10; BAE 5-2014, f. & cert.
ef. 7-24-14; BAE 2-2015(Temp), f. & cert. ef. 6-26-15 thru 12-22-15

806-010-0035
Registration by Reciprocity

(1) To become registered by reciprocity to practice architecture in
Oregon, an individual must possess an active registration from another
board-recognized jurisdiction, and

(a) Possess an active NCARB Certificate, which documents a mini-
mum of five thousand six hundred (5,600) hours of experience, or

(b) Possess documentary evidence of the following:

(A) A first professional degree in architecture from a NAAB-accred-
ited program of architecture;

(B) Successful completion of all sections of the ARE;

(C) Completion of the NCARB IDP program with no less than five
thousand six hundred (5,600) hours, or two years of consecutive and active
practice in architecture in a board-recognized jurisdiction after initial regis-
tration;

(D) If an individual has not previously been examined for seismic and
lateral forces knowledge through successful completion of an NCARB
examination in 1965 or later, the individual must provide evidence of suc-
cessfully completing the NCARB Division Structural Systems examina-
tion.

(2) All applicants for registration by reciprocity must:

(a) Complete the Reciprocity Application;

(b) Pay required fees;

(c) Provide all required documentation in section (1);

(d) Pass the Jurisprudence Exam according to 806-010-0020(6).

(3) The Board reserves the right to require an oral interview of any
reciprocity applicant. Oral interviews are held on regularly scheduled
Board meeting dates. If an oral interview is required, the applicant will be

notified.
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 671.050 & 671.065
Hist.: AE 5, f. 12-22-64; AE 11, f. 2-15-74, ef. 3-11-74; AE 1-1978, f. & ef. 1-23-78; AE 1-
1979, f. 5-31-79, ef. 6-1-79; AE 2-1980, f. & ef. 10-3-80; AE 1-1984, f. & ef. 8-22-84; AE
1-1987, f. & ef. 3-30-87; AE 1-1988, f. & cert. ef. 3-14-88; AE 1-1992, f. 1-9-92, cert. ef. 1-
10-92; AE 3-1992, f. & cert. ef. 6-30-92; AE 1-1996, f. 1-23-96, cert. ef. 2-1-96; AE 2-1997,
f. & cert. ef. 9-24-97; BAE 2-1998, f. & cert. ef. 6-22-98; BAE 1-1999, f. & cert. ef. 3-25-
99; BAE 3-2000, f. & cert. ef. 7-24-00; BAE 5-2002, . 8-14-02 cert. ef. 8-15-02; BAE 4-
2003, . 8-13-03, cert. ef. 8-14-03; BAE 2-2004, f. & cert. ef. 3-2-04; BAE 1-2008, f. & cert.
ef. 2-28-08; BAE 2-2010, f. 6-11-10, cert. ef. 10-3-10; BAE 4-2013, f. 12-30-13, cert. ef. 1-
1-14; BAE 2-2015(Temp), f. & cert. ef. 6-26-15 thru 12-22-15
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Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: Adopt Board’s 2015-2017 limit for payment of
expenses from revenue collected by the Board.

Adm. Order No.: BEELS 4-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15 thru 12-18-15

Notice Publication Date:

Rules Amended: 820-010-0325

Subject: To adopt the 2015-2017 limit for payment of Board
expenses from fees or other revenue, including miscellaneous
receipts, collected or received by the Board.

Rules Coordinator: Jenn Gilbert—(503) 934-2107

820-010-0325
Budget

The amount of $3,250,000 is established for the biennium beginning
July 1,2015, as the intended limit for payment of expenses from fees, mon-
eys or other revenue, including miscellaneous receipts, collected or

received by the Board.
Stat. Auth.: ORS 182.462, 670.310, 672.155 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 1-1999, f. 5-27-99, cert. ef. 7-1-99; BEELS 1-2001, f. & cert. ef. 5-22-01;
BEELS 2-2002, f. & cert. ef. 5-15-02; BEELS 4-2003, f. 5-14-03, cert. ef. 7-1-03; BEELS 2-
2004, f. & cert. ef. 7-14-04; BEELS 2-2005(Temp). f. & cert. ef. 6-9-05 thru 12-5-05; BEELS
4-2005, f. & cert. ef. 9-23-05; BEELS 1-2007(Temp), f. & cert. ef. 3-23-07 thru 6-30-07;
Administrative correction, 7-15-07; BEELS 1-2008, f. & cert. ef. 3-12-08; BEELS 1-2009,
f. & cert. ef. 5-15-09; BEELS 2-2011, f. & cert. ef. 5-12-11; BEELS 3-2013, f. & cert. ef. 6-
17-13; BEELS 9-2013(Temp), f. & cert. ef. 11-14-13 thru 5-9-14; Administrative correction,
5-21-14; BEELS 4-2015(Temp), f. & cert. ef. 7-1-15 thru 12-18-15

Board of Licensed Social Workers
Chapter 877

Rule Caption: Adoption of requirements for temporary clinical

social work associate certificate.

Adm. Order No.: BLSW 1-2015(Temp)

Filed with Sec. of State: 6-19-2015

Certified to be Effective: 6-19-15 thru 12-15-15

Notice Publication Date:

Rules Adopted: 877-020-0021

Rules Amended: §77-020-0005

Subject: New OAR 877-020-0021 establishes requirements neces-

sary for the board to issue a temporary clinical social work associ-

ate certificate and sets out limits on the temporary certificate.
Amendments to OAR 877-020-0005 include reference to the tem-

porary clinical social work associate certificate.

Rules Coordinator: Randy Harnisch—(503) 373-1163

877-020-0005
Rules Applicable to Certification and Licensing

This division of rules contains:

(1) The requirements to obtain and renew a certificate of social work
associate.

(2) The requirements to obtain and renew a clinical social work
license.

(3) The rules regarding the surrender and reapplication for a new
license.

(4) The rules regarding the surrender and reapplication for a new cer-
tificate.

(5) The process of de-activating and re-activating a clinical social
work license.

(6) The process to obtain a temporary certificate of social work asso-

ciate.
Stat. Auth.: ORS 675.510 - 675.600 & Enrolled HB 2473 (2015)
Stats. Implemented: ORS 675.537
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 2-1991,
f. & cert. ef. 5-30-91; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-2008, f. 6-27-08, cert.
ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef.
7-5-11 thru 12-31-11; BLSW 2-2011, f. & cert. ef. 12-29-11; BLSW 1-2015(Temp), f. & cert.
ef. 6-19-15 thru 12-15-15

877-020-0021
Requirements for Temporary Certificate of Clinical Social Work
Associate

(1) To be eligible for a temporary certificate of clinical social work
associate, a person must:
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(a) Submit a complete and accurate application on a form provided by
the board;

(b) Hold a master’s degree in social work from a college or universi-
ty accredited by a credentialing body recognized by the board. The Council
on Social Work Education and the Canadian Association for Social Work
Education are recognized by the Board. The Board accepts determinations
of equivalency of foreign degrees by the Council on Social Work
Education’s International Social Work Degree Recognition and Evaluation
Service. Submission of proof of foreign degree equivalency and cost of the
foreign degree equivalency determination are the responsibility of the
applicant;

(c) Meet the fitness requirements of OAR 877-020-0008(2); and

(d) Pass the examination administered by the board on the subjects
listed in OAR 877-020-0008(5)(a) with a score of not less than 90 per cent.

(2) A temporary certificate of clinical social work associate issued by
the board expires, if not earlier terminated, when the board approves or pro-
poses to deny a plan of practice and supervision pursuant to OAR 877-020-
0009 or 180 days after issuance, whichever is less.

(3) An individual holding a temporary certificate of clinical social
work associate may not engage in the practice of clinical social work.

(4) An unrestricted certificate of clinical social work associate will be
issued following the board’s approval of a plan of practice and supervision
that meets the requirements of OAR 877-020-0009(4).

(5) An individual holding a temporary certificate of clinical social

work associate may not accrue practice or supervision hours.
Stat. Auth.: ORS 675.510 — 675.600 & 675.990 & Enrolled HB 2473 (2015)
Stats. Implemented: ORS 675.537 & Enrolled HB 2473 (2015)
Hist.: BLSW 1-2015(Temp), f. & cert. ef. 6-19-15 thru 12-15-15

Board of Nursing
Chapter 851

Rule Caption: To bring language in line with previous proposed
revisions and the intent of the Board

Adm. Order No.: BN 2-2015

Filed with Sec. of State: 6-23-2015

Certified to be Effective: 8-1-15

Notice Publication Date: 6-1-2015

Rules Amended: 851-056-0026

Subject: The purpose of the revisions to Division 56 is to bring the
language in line with previous proposed revisions and the intent of
the Board.

Rules Coordinator: Peggy A. Lightfoot—(971) 673-0638

851-056-0026
Rules Relating to Controlled Substances

(1) In the administration, distribution, storage, prescribing, and dis-
pensing of controlled substances, APRNs shall comply with all applicable
requirements in the Code of Federal Regulations (CFR), Title 21, and state
law, including but not limited to, ORS Chapter 430 and 475 and OAR chap-
ter 415 and 855.

(2) Nurse practitioners and clinical nurse specialists shall not dispense
a controlled substance without current dispensing authority. Distribution of
prepackaged, complimentary drug samples is not considered dispensing
(ORS 689.005(9)).

(3) APRNs who have authority from the Drug Enforcement
Administration (DEA) to prescribe controlled substances must verify evi-
dence of such with their prescriptive authority renewal application. A nurse
with prescriptive authority may choose to decline DEA certification and
must verify so in writing.

(4) Storage and inventory of controlled substances:

(a) Samples or quantities of controlled substances shall be stored in a
securely locked cabinet on the premises of the APRNSs practice location.

(b) APRNs who receive samples or quantities of controlled sub-
stances shall be responsible for the security, inventory, and disposal of these
drugs.

(c) APRN s shall maintain inventory records of controlled substances
that they receive or distribute for a period of three years. The records shall
include:

(A) Drug name, amount received, date received, drug expiration date;

(B) Drug name, amount distributed, date distributed, to whom dis-
tributed;

(C) Drug name and the date and place where it was returned for
destruction.
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(d) Controlled substances that are expired, deteriorated, or unwanted
shall be returned to a DEA registered disposal site or disposal system or law
enforcement authorities. This does not include controlled substances which
are properly wasted at the facility where they were to be administered. In
this context, “properly wasted” means that on-site destruction of a con-
trolled substance in conformance with applicable state and federal law.
APRNSs shall not personally destroy controlled substances.

(e) Controlled substances must be transported in a secured, locked
container.

(f) Client records shall state the distribution of controlled substance
samples.

(g) Theft of controlled substances shall be immediately reported upon
discovery to the DEA and to any other required authorities.

(h) APRNs who receive controlled substances shall cooperate with
the Board in their inspection of records and physical inventory of controlled
substances. Inventory of all controlled substances shall be taken by the pre-
scriber responsible for their receipt and storage every year on the same date
as the biennial inventory required by 21 CFR 1304.13.

(i) If requested by the Board, any APRN who receives controlled sub-
stances shall submit a copy of inventory records from the preceding two
years for review.

(5) Prescribing controlled substances:

(a) APRNs shall only prescribe the controlled substances from
Schedules II-V, as authorized by the Oregon State Board of Nursing.
APRNSs shall only prescribe at the level provided for on their DEA certifi-
cate.

(b) Schedule II controlled substances shall not be prescribed for the
purpose of weight reduction or control. Schedule III-IV controlled sub-
stances may be prescribed for weight reduction in accordance with FDA
product guidelines.

(c) APRNSs shall not prescribe, dispense, or order controlled sub-
stances, including Methadone and Suboxone, for treatment of substance use
disorder per federal regulations (Title XXXV, Section 3502 of the
Children’s Health Act of 2000).

(6) Intractable or chronic pain management:

(a) APRNs may prescribe or administer controlled substances to a
person in the course of their treatment for a diagnosed condition causing
pain, defined in OAR 851-056-0000(18).

(b) The diagnosis and treatment of intractable or chronic pain requires
documentation of the following:

(A) A recent diagnosis of the condition (if acute or unstable), or past
diagnosis (if chronic and stable) causing pain, by one or more licensed
practitioners specializing in the treatment of the body area, system, or organ
perceived as the source of pain; and

(B) A written material risks notice specific to the patient’s condition
and treatment; and

(C) A consultation and review of the pain treatment plan where clini-
cally indicated if the patient shows limited or no improvement.

(c) APRNs must have a complete discussion with the patient or per-
son authorized to make health care decisions for the patient regarding the
diagnosis, as well as the risk, benefits, alternatives, side effects, and poten-
tial for addiction and withdrawal of the controlled substance, along with
any other applicable precautions. These discussions must be documented in
the patient record. Documentation must include a plan for period review of
patient response and follow-up.

(d) APRNs shall document patient use of controlled substances for
chronic or intractable pain, including history and assessment to rule out
substance abuse. Evidence of patient addiction or abuse requires referral

and/or transfer of care for further diagnosis and treatment.
Stat. Auth.: ORS 678.150 & 678.285
Stats. Implemented: ORS 678.111, 678.370, 678.372, 678.375, 678.380, 678.385 & 678.390
Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 5-2008, f. & cert. ef. 6-24-08; BN 9-2014, .
12-5-14, cert. ef. 1-1-15; BN 2-2015, f. 6-23-15, cert. ef. 8-1-15

Board of Optometry
Chapter 852

Rule Caption: Rule revisions governing optometry and the
agency’s 2015-17 Budget

Adm. Order No.: OPT 1-2015

Filed with Sec. of State: 6-25-2015

Certified to be Effective: 7-1-15

Notice Publication Date: 6-1-2015

Rules Amended: 852-005-0005

Subject: The rule updates the agency’s 2015—-17 operating budget.
Rules Coordinator: Shelley Sneed—(503) 399-0662, ext. 3
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852-005-0005
Budget

The Oregon Board of Optometry hereby adopts by reference the
Oregon Board of Optometry 2015-17 Biennium Budget of $697.331 cov-
ering the period from July 1, 2015 through June 30, 2017. The Executive
Director of the Board will amend budgeted accounts as necessary within
the approved budget of $697,331 for the effective operation of the Board.
The Board will not exceed the approved 2015-2017 Biennium budget with-
out amending this rule, notifying holders of licenses, and holding a public
hearing thereon as required by ORS Chapter 182.462(1) & (2). Copies of
the budget are available from the Board’s office and are also posted on the

Board’s website.
Stat. Auth.: ORS 683 & 182
Stats. Implemented: ORS 182.462(1) & (2)
Hist.: OPT 1-1999, f. 6-4-99, cert. ef. 7-1-99; OPT 1-2001, f. 6-18-01, cert. ef. 7-1-01; OPT
1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT 3-2005, f. 6-29-05, cert. ef. 7-1-05; OPT 1-2007, f.
5-21-07, cert. ef. 7-1-07; OPT 1-2009, f. 6-10-09, cert. ef. 7-1-09; OPT 1-2011, f. 6-24-11,
cert. ef. 7-1-11; OPT 1-2013, f. & cert. ef. 1-3-13; OPT 2-2014, f. 11-28-14, cert. ef. 1-1-15;
OPT 3-2014, f. 12-29-14, cert. ef. 1-1-15; OPT 1-2015, f. 6-25-15, cert. ef 7-1-15

Board of Pharmacy
Chapter 855

Rule Caption: Amends Division 043 Drug Delivery and Control
rules.

Adm. Order No.: BP 2-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15 thru 12-27-15

Notice Publication Date:

Rules Amended: 855-043-0130

Subject: Establishes a waiver clause in the Drug Delivery and Con-
trol rules.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-043-0130
Drug Delivery and Control

(1) The health officer is responsible for the establishment of policies
and procedures that include:

(a) Procedures for drug dispensing, storage, security, and accounta-
bility;

(b) Maintenance of all drug records required by federal and state law;

(c) Procedures for procurement of drugs.

(2) Dispensing:

(a) A drug may only be dispensed by a practitioner who has been
given dispensing privileges by their licensing board or by a Registered
Nurse;

(b) A drug must be dispensed in a container complying with the fed-
eral Poison Prevention Packaging Act unless the patient requests a non-
complying container;

(c) A Registered Nurses may only dispense a drug listed in, or for a
condition listed in, the formulary;

(d) Each drug that is dispensed must be labeled with the following
information:

(A) Name of patient;

(B) Name of prescriber;

(C) Name, address, and phone number of the clinic;

(D) Date of dispensing;

(E) Name and strength of the drug. If the drug does not have a brand
name, then the generic name of the drug and the drug manufacturer must be
stated;

(F) Directions for use;

(G) Initials of the person dispensing;

(H) Cautionary statements, if any, as required by law;

(I) Manufacturer’s expiration date, or an earlier date if preferable,
after which the patient should not use the drug.

(e) A drug information fact sheet must accompany each drug dis-
pensed from a county health clinic.

(3) Repackaged Drugs. A drug repackaged for dispensing must be in
a container meeting USP standards and labeled to identify at a minimum:

(a) Brand name, or generic name and manufacturer;

(b) Strength;

(c) Lot number;

(d) Manufacturer’s expiration date or an earlier date if preferable. An
internal control number which references manufacturer and lot number may
be used.

(4) Drug Security, Storage, and Disposal:
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(a) In the absence of a dispensing practitioner or a Registered Nurse,
drugs must be kept in a locked drug cabinet or drug room which is suffi-
ciently secure to deny access to unauthorized persons. Only dispensing
practitioners and Registered Nurses may have a key to the drug cabinet or
drug room. In their absence, the drug cabinet or drug room must remain
locked.

(b) All drugs must be stored in areas which will assure proper sanita-
tion, temperature, light, ventilation and moisture control as recommended
by the manufacturer.

(c) Drugs which are outdated, damaged, deteriorated, misbranded, or
adulterated must be quarantined and physically separated from other drugs
until they are destroyed or returned to their supplier.

(5) Drug Records;

(a) A dispensing record must be maintained separately from the
patient chart and kept for a minimum of three years. The record must show,
at a minimum, the following:

(A) Name of patient;

(B) Brand name of drug, or generic name and name of manufacturer
or distributor;

(C) Date;

(D) Initials of person dispensing the prescription.

(b) All records of receipt and disposal of drugs must be kept for a min-
imum of three years;

(c) All records required by these rules or by federal and state law must
be readily retrievable and available for inspection by the Board.

(6) Not withstanding any other requirements in this rule, when a drug
is dispensed in the practice of an Expedited Partner Therapy treatment pro-
tocol, the name of the patient may be omitted from the label, the patient’s
name may be omitted from the records and a drug may be dispensed to the
patient to be given to the patient’s partner even if the partner has not been
examined by a licensed health care provider acting within their scope of
practice.

(7) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public health and safety. A
waiver granted under this section shall only be effective when it is issued
in writing.

Stat. Auth.: ORS 689.205 & 689.605

Stats. Implemented: ORS 689.155, 689.505 & 676.350

Hist.: PB 2-1992, f. & cert. ef. 3-26-92; PB 4-1992, f. & cert. ef. 8-25-92; PB 1-1994, f. &

cert. ef. 2-2-94; BP 1-2010, f. & cert. ef. 2-8-10; BP 4-2010(Temp), f. 5-3-10, cert. ef. 5-4-

10 thru 10-30-10; Administrative correction 11-23-10; BP 2-2015(Temp), f. & cert. ef. 7-1-
15 thru 12-27-15

Rule Caption: Adopts drug storage rules in Division 041.

Adm. Order No.: BP 3-2015

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 1-1-16

Notice Publication Date: 5-1-2015

Rules Adopted: 855-041-1036

Subject: Division 41 drug storage rules establish new requirements
for the proper storage of drugs, cold storage monitoring and vaccine
drug storage.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-041-1036
Proper Storage of Drugs

(1) A pharmacy must maintain proper storage of all drugs. This
includes, but is not limited to the following:

(a) All drugs must be stored according to manufacturer’s published or
USP guidelines.

(b) All drugs must be stored in appropriate conditions of temperature,
light, humidity, sanitation, ventilation, and space.

(c) Appropriate storage conditions must be provided for, including
during transfers between facilities and to patients.

(d) A pharmacy must quarantine drugs which are outdated, adulterat-
ed, misbranded or suspect. Cold Storage and Monitoring.

(2) A pharmacy must store all drugs at the proper temperature accord-
ing to manufacturer’s published guidelines (pursuant to FDA package insert
or USP guidelines).

(a) All drug refrigeration systems must:

(A) Maintain refrigerated products between 2 to 8 °C (35 to 46 °F);
frozen products between -25 to -10 °C (-13 to 14 °F); or as specified by the
manufacturer.

(B) Utilize a centrally placed, accurate, and calibrated thermometer;

(C) Be dedicated to pharmaceuticals only; and
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(D) Be measured continuously and documented either manually twice
daily to include minimum, maximum and current temperatures; or with an
automated system capable of creating a producible history of temperature
readings.

(b) A pharmacy must adhere to a monitoring plan, which includes, but
is not limited to:

(A) Documentation of training of all personnel;

(B) Maintenance of manufacturer recommended calibration of ther-
mometers;

(C) Maintenance of records of temperature logs for a minimum of
three years;

(D) Documentation of excursion detail, including, but not limited to,
event date and name of persons(s) involved in excursion responses;

(E) Documentation of action(s) taken, including decision to quaran-
tine product for destruction, or determination that it is safe for continued
use. This documentation must include details of the information source;

(F) A written emergency action plan; and

(G) Routine preventative maintenance and evaluation of refrigeration
equipment and monitoring equipment.

(3) Vaccine Drug Storage:

(a) A pharmacy that stores vaccines must comply with section two of
this rule and the following:

(A) Vaccines must be stored in the temperature stable sections of the
refrigerator;

(B) A centrally placed and accurate buffered probe thermometer, such
as glycol or glass beads, calibrated within a plus or minus 0.5 °C variance
must be utilized;

(C) Each freezer and refrigerator compartment must have its own
exterior door and independent thermostat control;

(D) A system of continuous temperature monitoring with automated
data logging and physical confirmation must be utilized. Documentation of
the temperature of each active storage unit must be logged at least twice
daily, data must be downloaded weekly, and system validations must be
conducted quarterly; and

(E) Must adhere to a written quality assurance process to avoid tem-

perature excursions.
Stat. Auth.: ORS 689.205, 689.325
Stats. Implemented: ORS 689.155
Hist.: BP 3-2015, . 7-1-15, cert. ef. 1-1-16

ecccccccoe

Rule Caption: Permanently amend or adopt rules in Divisions 025,
031,041, 060, 062, 065 and 110.

Adm. Order No.: BP 4-2015

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15

Notice Publication Date: 5-1-2015

Rules Adopted: 855-060-0002

Rules Amended: 855-025-0010, 855-031-0045, 855-031-0055, 855-
041-1060, 855-060-0004, 855-060-0015, 855-060-0027, 855-060-
0029, 855-062-0003, 855-062-0005, 855-062-0050, 855-065-0001,
855-065-0005, 855-065-0010, 855-065-0013, 855-110-0005, 855-
110-0007

Subject: Amendments in division 25 make the Pharmacy Technician
license expire the second June 30 from the date of issue, which is not
to exceed more than two years.

Amendments in division 31 make the Preceptor license a bienni-
al license which expires on June 30 in odd numbered years. This cor-
responds with the Pharmacist biennial expiration date and renewal
cycle.

Amendments in division 41 establish requirements for when there
is a change in Pharmacist-in-Charge (PIC) in a non-resident phar-
macy. It also requires pharmacies to notify the Board of a change in
PIC within 10 business days and identify a Pharmacist employed at
the location to serve as the Board contact person until a PIC is des-
ignated. An Oregon licensed PIC must be employed within 90 days.

New rules and amendments in division 60 establish new defini-
tions in the Pharmaceutical Manufacturer rules. Amendments also
incorporate outsourcing facilities as one of the Food and Drug
Administration (FDA) registration types that must be registered with
the Board as a Manufacturer. Third-Party Logistics Providers are
directed to register as a Drug Distribution Agent.
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Amendments in the division 62 Drug Distribution Agent rules
require a Third-Party Logistics Provider to register as a Drug Dis-
tribution Agent. In addition, new definitions are incorporated into
these rules.

Amendments in the division 65 Wholesaler rules direct Third-
Party Logistics Providers to register as a Drug Distribution Agent.
Amendments also establish new definitions, update minimum
requirements for record keeping and inventory management, and
update prohibited practices.

Amendments in division 110 update the Fee rules to reflect that
a Pharmacy Technician licensed issued prior to January 1, 2015 to
a person under 18 years of age expires June 30 in odd numbered
years. Other updates include listing the three classifications of Man-
ufacturers and the three classifications of Wholesalers identified in
division 60 and 65.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-025-0010
Licensure as a Pharmacy Technician

(1) The license of a Pharmacy Technician expires the second June 30
from the date of issue and is not to exceed more than two years.

(2) The Pharmacy Technician license is not renewable except by peti-
tion to the Board.

(3) An individual may reapply for a Pharmacy Technician license if
his or her previous license is lapsed for a period greater than five years or

by petition to the Board.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-20006, f. & cert. ef. 6-9-06; BP 10-2014, f. 12-30-14, cert. ef. 1-1-15; BP 4-2015,
f. & cert. ef. 7-1-15

855-031-0045
School and Preceptor Registration and Responsibilities

(1) A preceptor license may be issued by the Board upon receipt of a
completed application.

(2) A pharmacist preceptor must have been an actively practicing
pharmacist for at least one year immediately prior to supervising an intern.

(3) A preceptor license must be renewed biennially and will expire on
June 30 in odd numbered years.

(4) The preceptor may report to the Board voluntarily, the progress
and aptitude of an intern under the preceptor’s supervision, or must do so
upon request of the Board.

(5) The preceptor must be responsible for supervision of the majority
of the intern’s SRI hours and must provide the intern with internship expe-
riences, which in the preceptor’s judgment will increase the intern’s com-
petency in the practice of pharmacy.

(6) Before supervising an intern in an SRI program, a preceptor must
complete any training program required by the school of pharmacy.

(7) A preceptor must advise each school of pharmacy when they are
supervising students from more than one school at the same time. This
applies to both in-state and out-of-state schools or colleges of pharmacy.

(8) A preceptor must verify that their intern is currently licensed with
the Board.

(9) A pharmacist acting as a preceptor in a federal facility is not
required to be licensed as a pharmacist in Oregon, but is required to be
licensed as a preceptor with the Board.

(10) The school of pharmacy must maintain a record of each intern’s
SRIs. This record must be made available to the Board upon request.

(11) A school of pharmacy located in Oregon must submit a report on
their experiential education program to the Board at the end of each aca-
demic year. This report must include the names of students who success-
fully completed the program and graduated from the school. The school
must maintain a list of preceptors and SRI sites, in and out-of-state,
approved by the school and must make this list available to the Board upon
request.

(12) All records related to a student must be available for three years

after the student graduates.
Stat. Auth.: ORS 689.151 & 689.205
Stats. Implemented: ORS 689.255
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 7-1990, f. & cert.
ef. 12-5-90; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; BP 1-2002, f.
& cert. ef. 1-8-02; BP 1-2004, f. & cert. ef. 3-12-04; BP 1-2007, f. & cert. ef. 6-29-07; BP 3-
2010, f. 4-29-10, cert. ef. 4-30-10; BP 9-2011, f. 12-30-11, cert. ef. 1-1-12; BP 1-
2015(Temp), f. & cert. ef. 4-10-15 thru 10-6-15; BP 4-2015, f. & cert. ef. 7-1-15
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855-031-0055
Eligibility for Exams and Pharmacist Licensure

(1) An intern is eligible to take the North American Pharmacist
Licensure Examination (NAPLEX) and the MPJE, upon graduation and
notification to the Board by the school of pharmacy that their degree, with
not less than 1440 hours of SRI, has been conferred.

(2) Upon meeting all requirements for pharmacist licensure, and
before practicing pharmacy in the State of Oregon, a person must:

(a) Complete an application for licensure including providing any fin-
gerprint card or other documentation required by the Board to conduct a
criminal background check;

(b) Pay the license fee as prescribed in OAR 855-110; and

(c) Obtain a license, which will expire on June 30 in odd numbered

years.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, 689.207, 689.225 & 689.275
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 1-1989, f. & cert.
ef. 1-3-89; PB 5-1990, f. & cert. ef. 4-12-90; PB 7-1990, f. & cert. ef. 12-5-90; BP 1-2002,
f. & cert. ef. 1-8-02; BP 1-2007, f. & cert. ef. 6-29-07; BP 3-2010, f. 4-29-10, cert. ef. 4-30-
10; BP 1-2015(Temp), f. & cert. ef. 4-10-15 thru 10-6-15; BP 4-2015, f. & cert. ef. 7-1-15

855-041-1060
Non-Resident Pharmacies

(1) For the purpose of these rules, a non-resident pharmacy includes,
but is not limited to: Retail, Institutional, Remote Processing, Central Fill,
and Drugless/Consulting Drug Outlets.

(2) Every non-resident pharmacy that provides drugs, devices or serv-
ices to a resident in this state shall be registered with the Oregon Board of
Pharmacy.

(3) To qualify for registration under these rules, every non-resident
pharmacy shall be registered and in good standing with the Board of
Pharmacy in the pharmacy’s state of residence.

(4) Every out-of-state non-resident pharmacy shall designate an
Oregon licensed Pharmacist-in-Charge (PIC), who shall be responsible for
all pharmacy services provided to residents in Oregon, and to provide
supervision and control in the pharmacy. To qualify for this designation, the
person must:

(a) Hold a license to practice pharmacy in the resident state;

(b) Be normally present in the pharmacy for a minimum of 20 hours
per week;

(c) Complete the annual non-resident PIC self-inspection report prior
to February 1 each year; and

(d) Provide the PIC self-inspection report as requested by the Board.

(5) Every non-resident pharmacy will have a pharmacist-in-charge
(PIC) who is licensed in Oregon within four months of initial licensure of
the pharmacy.

(6) When a change of Pharmacist-in-Charge (PIC) occurs, the non-
resident pharmacy will notify the Board within ten business days and iden-
tify a contact person. The pharmacy will have an Oregon licensed PIC
employed within 90 days. The contact person must be a licensed pharma-
cist in the pharmacy’s state of residence and is responsible for the follow-
ing:

(a) Supervision of pharmacy staff and ensuring compliance with laws
and rules; and

(b) Responding to Board correspondence and inquiries.

(7) A new Pharmacist-in-Charge must be appointed, and communica-
tion made to the Board within 90 days, or the non-resident pharmacy will

cease drug distribution and provision of pharmacy services in Oregon.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155 & 689.225
Hist.: PB 1-1994, f. & cert. ef. 2-2-94; BP 2-2008, f. & cert. ef. 2-20-08; Renumbered from
855-041-0300, BP 7-2012, f. & cert. ef. 12-17-12; BP 4-2015, f. & cert. ef. 7-1-15

855-060-0002
Definitions

(1) “Affiliate” means a business entity that has a relationship with a
second business entity if, directly or indirectly:

(a) One business entity controls, or has the power to control, the other
business entity; or

(b) A third party controls, or has the power to control, both of the busi-
ness entities.

(2) “Co-Manufacturing Partner” means a pharmaceutical manufactur-
er that has entered into an agreement with another pharmaceutical manu-
facturer to engage in a business activity or occupation related to the manu-
facture or distribution of a prescription drug.

(3) “Ilegitimate Product” means a product for which credible evi-
dence shows that the product is:

(a) Counterfeit, diverted, or stolen;

August 2015: Volume 54, No. 8



ADMINISTRATIVE RULES

(b) Intentionally adulterated such that the product would result in seri-
ous adverse health consequences or death to humans;

(c) The subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would be
reasonably likely to result in serious adverse health consequences or death.

(4) “Manufacturer” means anyone, including a manufacturer’s co-
manufacturing partner, who is engaged in manufacturing, preparing, prop-
agating, compounding, processing, packaging, repackaging, or labeling of
a drug, except when the process is part of a shared pharmacy service agree-
ment as defined in OAR 855-006-0005.

(5)"Pedigree” for the purpose of this Division consists of:

(a) “Transaction History” means a statement in paper or electronic
form, including the transaction information for each prior transaction going
back to the manufacturer of the product.

(b) “Transaction Information” must include but is not limited to:

(A) The proprietary or established name or names of the product;

(B) The strength and dosage form of the product;

(C) The National Drug Code number of the product;

(D) The container size;

(E) The number of containers;

(F) The lot number of the product;

(G) The date of the transaction;

(H) The date of the shipment, if more than 24 hours after the date of
the transaction;

(I) The business name and address of the person from whom owner-
ship is being transferred; and

(J) The business name and address of the person to whom ownership
is being transferred.

(c) “Transaction Statement” is a statement, in paper or electronic
form, that the entity transferring ownership in a transaction is compliant
with Food and Drug Administration (FDA) regulations set forth by the
Drug Quality and Security Act and includes but is not limited to:

(A) Confirmation that the entity is authorized or registered as required
under the Drug Supply Chain Security Act;

(B) Acknowledgement that product is received from an authorized or
registered entity, as required under the Drug Supply Chain Security Act;

(C) Confirmation of receipt of transaction information and of trans-
action statement from the prior owner of the product, as required under the
Drug Supply Chain Security Act;

(D) Verification that a suspect or illegitimate product was not know-
ingly shipped;

(E) Confirmation that systems and processes are in place to comply
with verification requirements under the Drug Supply Chain Security Act;

(F) Confirmation that false transaction information was not knowing-
ly provided; and

(G) Confirmation that transaction history was not knowingly altered.

(6) “Suspect Product” means a product for which there is reason to
believe that such product is:

(a) Potentially counterfeit, diverted, or stolen;

(b) Potentially intentionally adulterated such that the product would
result in serious adverse health consequences or death to humans;

(c) Potentially the subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would result

in serious adverse health consequences or death to humans.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP4-2015, f. & cert. ef. 7-1-15

855-060-0004
Registration

(1) Any person that manufactures, or contracts for the manufacture of
a drug or prescription device that is intended for sale, distribution, dispens-
ing or administration in Oregon must register with the Oregon Board of
Pharmacy.

(2) Any person that holds one or more of the following registrations
with the Food and Drug Administration (FDA) must register as a
Manufacturer.

(a) A New Drug Application number (NDA);

(b) An Abbreviated New Drug Application number (ANDA);

(c) A Labeler Code number (LC) or National Drug Code number
(NDC);

(d) An FDA Central File Number (CFN);

(e) An FDA Establishment Identifier number (FEI);

(f) A Biologic License Application (BLA);

(g) An Outsourcing Facility Registration.
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(3) A person that is registered with the FDA as a repackager must reg-
ister as a Manufacturer.

(4) A person who is a third-party logistics provider as defined in
Division 62 or whose sole purpose is the marketing, brokering or arranging
the initial distribution of drugs manufactured by a manufacturer must reg-
ister as a Drug Distribution Agent under Division 62.

(5) A person who is registered with the FDA as the agent for a foreign
manufacturer must register as a Drug Distribution Agent under Division 62.

(6) An applicant for a new or renewal of registration must provide all
information specified on the form provided by the Board, and pay the fee
as specified in OAR 855-110-0007. The applicant must also provide any
additional information requested by the Board. An application that does not
contain all required information is incomplete and will not be processed.

(7) The registration is non-transferable. Addition or deletion of an
owner shall be considered as a change of ownership except where the reg-
istrant is a publicly held corporation. A new application for registration and
payment of a new registration fee is required when a registrant changes
ownership or location. This new application must be submitted to the Board
at least 15 days prior to the change.

(8) A person who compounds a drug that is distributed in Oregon not
based on a patient specific prescription must register with the Board as a
Manufacturer, unless done so pursuant to a Shared Pharmacy Services

agreement, as defined in OAR 855-006-0005, between two in-state entities.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155 & 689.305
Hist.: BP 9-2011, f. 12-30-11, cert. ef. 1-1-12; BP 1-2013(Temp), f. 3-6-13, cert. ef. 3-7-13
thru 9-3-13; BP 5-2013, f. & cert. ef. 8-29-13; BP 4-2015, f. & cert. ef. 7-1-15

855-060-0015
Classification of Manufacturers

(1) Class I. A Class I manufacturer is required to employ an Oregon
licensed pharmacist or a person approved by the Board who by experience
and education possesses the necessary qualifications to supervise manufac-
turing procedures for United States Pharmacopeia, National Formulary,
Accepted Dental Remedies products and including the manufacture of
other internal medicines, controlled substances, dangerous external prepa-
rations, injectables, products requiring the prescription legend, poisons, and
pure (U.S.P. and N.F. chemicals).

(2) Class II. A Class II manufacturer is required to employ personnel
with a Bachelor of Science degree or equivalent, but not necessarily a
licensed pharmacist to supervise manufacturing procedures and must com-
ply with 503B manufacturing requirements of 21 USC 353 and is exempt-
ed from labeling and research requirements.

(3) Class III. Repackagers or distributors of non-legend drugs will not
be required to have a licensed pharmacist but is required to have competent

supervisory personnel.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: IPB 18, f. & ef. 10-14-64; 1PB 33.f.2-14-74, ef. 3-11-74; 1PB 6-1978(Temp). f. & ef.
7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f.
& ef. 4-3-80; BP 4-2015, f. & cert. ef. 7-1-15

855-060-0027
Identification of Prescription Drugs

(1) All prescription drug products in tablet or capsule form intended
for oral administration will be required to be specifically identified. These
drug products, when sold or distributed in Oregon, must be marked by the
manufacturer with a code imprint identifying the drug product and the man-
ufacturer or distributor of the drug product.

(2) “Code imprint” means an individual symbol, number, company
name, words, letters, marking, National Drug Code, or any combination
thereof, identifying the drug product and the manufacturer or distributor of
the drug product.

(3) Exceptions to the requirement are:

(a) Drug products which are manufactured by or upon the order of a
practitioner licensed by law to prescribe or administer drugs and which are
to be used solely by the patient for whom prescribed;

(b) Drug products which are used for experimentation or research
purposes.

(4) The Board of Pharmacy, upon application of a manufacturer or
distributor, may also exempt a particular drug product from the require-
ments of this regulation on the grounds that imprinting is not feasible

because of such drug product’s size, texture, or other unique characteristics.
Stat. Auth.: ORS 475 & 689.205
Stats. Implemented: ORS 689.155
Hist.: 1PB 2-1981, f. & ef. 8-20-81; BP 4-2015, f. & cert. ef. 7-1-15
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855-060-0029
Disposal of Drugs
Drugs that are outdated, damaged, deteriorated, misbranded, adulter-
ated, or illegitimate shall be quarantined and physically separated from
other drugs until they are destroyed or returned to their supplier.
Stat. Auth.: ORS 475.035, 689.155, 689.205, 689.305 & 689.315
Stats. Implemented: ORS 689.155
Hist.: 1PB 2-1984, f. & ef. 3-7-84; PB 1-1992, f. & cert. ef. 1-31-92; BP 4-2015, f. & cert.
ef. 7-1-15

855-062-0003
Application

(1) The following persons must register as a Drug Distribution Agent
under this Division of rules:

(a) A broker;

(b) An import broker;

(c) An agent for a foreign manufacturer who is registered with the
Food and Drug Administration (FDA);

(d) Sales and marketing office for a drug;

(e) A Drug Order Contractor;

(f) A Third-Party Logistics Provider; and

(g) A person registered with the FDA as the holder of a New Drug
Application (NDA) or an Abbreviated New Drug Application (ANDA) that
contracts with a third-party for the manufacture of a drug but does not take
physical possession of the drug, does not have its name on the label and is
not accountable to the FDA for the purity and integrity of the drug.

(2) Any person who would otherwise be required to register as a
Wholesaler under Division 65 of this Chapter of rules but who does not at
any time have possession of a drug intended for distribution must register
as a Drug Distribution Agent under this Division of rules.

(3) A person whose sole purpose is the marketing, brokering or
arranging the initial distribution of drugs manufactured by a registered
manufacturer, but does not take physical possession of a product must reg-
ister as a Drug Distribution Agent.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.

12-24-09; BP 4-2015, f. & cert. ef. 7-1-15

855-062-0005
Definitions

(1) “Broker” means a person engaged in the marketing, offering, or
contracting for wholesale distribution and sale of a drug into, within, or out
of Oregon and who does not take physical possession of the drug.

(2) “Closed Door Pharmacy” means a pharmacy that provides phar-
maceutical services to a defined and exclusive group of patients and is not
open for dispensing to the general patient population and cannot be regis-
tered as a wholesale distributor.

(3) “Co-Manufacturing Partner” means a pharmaceutical manufactur-
er that has entered into an agreement with another pharmaceutical manu-
facturer to engage in a business activity or occupation related to the manu-
facture or distribution of a prescription drug.

(4)”Common Carrier” means an organization that is available to the
public to transport a product or service using its facilities, or those of other
carriers.

(5) “Drug”: In this Division of rules, the term “drug” shall mean any
drug and any prescription device as these terms are defined in ORS
689.005.

(6) “Illegitimate Product” means a product for which credible evi-
dence shows that the product is:

(a) Counterfeit, diverted, or stolen;

(b) Intentionally adulterated such that the product would result in seri-
ous adverse health consequences or death to humans;

(c) The subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would be
reasonably likely to result in serious adverse health consequences or death.

(7) “Manufacturer” means any person, including a manufacturer’s co-
manufacturing partner, that is engaged in the manufacture of a drug, is
responsible or otherwise accountable to the Food and Drug Administration
(FDA) for the manufacture of the drug, or is the private label manufactur-
er or distributor of product bearing its NDC number that is intended for
sale, distribution, dispensing or administration in Oregon, and who holds
one or more of the following registrations or licenses with the FDA:

(a) A New Drug Application number (NDA);

(b) An Abbreviated New Drug application number (ANDA);

(c) A Labeler Code number (LC) or National Drug Code Number
(NDC);
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(d) An FDA Central File Number (CFN);

(e) An FDA Establishment Identifier number (FEI);

(f) A Biologic License Application (BLA);

(g) An Outsourcing Facility.

(8) “Manufacture” means the preparation, propagation, compound-
ing, or processing of a drug or device intended for human or animal use.
Manufacture includes repackaging or otherwise changing the container,
wrapper, or labeling of any drug package in furtherance of the distribution
of the drug from the original place of manufacture to the person who makes
final delivery or sale to the ultimate consumer or user, except when the
process is part of a shared pharmacy service agreement as defined in OAR
855-006-0005.

(9)"Pedigree” for the purpose of this Division consists of:

(a) “Transaction History” means a statement in paper or electronic
form, including the transaction information for each prior transaction going
back to the manufacturer of the product.

(b) “Transaction Information” must include, but is not limited to:

(A) The proprietary or established name or names of the product;

(B) The strength and dosage form of the product;

(C) The National Drug Code number of the product;

(D) The container size;

(E) The number of containers;

(F) The lot number of the product;

(G) The date of the transaction;

(H) The date of the shipment, if more than 24 hours after the date of
the transaction;

(I) The business name and address of the person from whom owner-
ship is being transferred; and

(J) The business name and address of the person to whom ownership
is being transferred.

(c) “Transaction Statement” is a statement, in paper or electronic
form, that the entity transferring ownership in a transaction is compliant
with FDA regulations set forth by the Drug Quality and Security Act and
includes, but is not limited to:

(A) Confirmation that the entity is authorized or registered as required
under the Drug Supply Chain Security Act;

(B) Acknowledgement that product is received from an authorized or
registered entity, as required under the Drug Supply Chain Security Act;

(C) Confirmation of receipt of transaction information and of trans-
action statement from the prior owner of the product, as required under the
Drug Supply Chain Security Act;

(D) Verification that a suspect or illegitimate product was not know-
ingly shipped;

(E) Confirmation that systems and processes are in place to comply
with verification requirements under the Drug Supply Chain Security Act;

(F) Confirmation that false transaction information was not knowing-
ly provided; and

(G) Confirmation that transaction history was not knowingly altered.

(10) “Person” means individual, corporation, partnership, association,
joint-stock company, business trust or unincorporated organization.

(11) “Suspect Product” means a product for which there is reason to
believe that such product is:

(a) Potentially counterfeit, diverted, or stolen;

(b) Potentially intentionally adulterated such that the product would
result in serious adverse health consequences or death to humans;

(c) Potentially the subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would result
in serious adverse health consequences or death to humans.

(12) “Third-Party Logistics Provider” means an entity that provides
or coordinates warehousing, or other logistics services of a product in inter-
state commerce on behalf of a manufacturer, wholesale distributor, or dis-
penser of a product, but does not take ownership of the product, and not

have responsibility to direct the sale or disposition of the product.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09; BP 4-2015, f. & cert. ef. 7-1-15

855-062-0050
Prohibited Practices

(1) The following practices are expressly prohibited:

(a) A Drug Distribution Agent may not participate in the purchase of
a drug from a closed-door pharmacy;

(b) A Drug Distribution Agent may not participate in any way in the
sale, distribution or transfer of a drug to a person who is required by the
laws and rules of Oregon to be registered with the Board and who is not
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appropriately registered. Before authorizing or facilitating the distribution
of a drug, a Drug Distribution Agent must verify that the person supplying
or receiving the drug is appropriately registered with the Board.

(2) A Drug Distribution Agent may not perform, cause the perform-
ance of, or aid the performance of any of the following:

(a) The manufacture, repackaging, sale, delivery, holding, or offering
for sale of a drug that is adulterated, misbranded, counterfeit, suspected
counterfeit, or is otherwise unfit for distribution;

(b) The adulteration, misbranding, or counterfeiting of a drug;

(c) The receipt of a drug that is adulterated, misbranded, stolen,
obtained by fraud or deceit, counterfeit, or suspected counterfeit, and the
delivery or proffered delivery of the drug for pay or otherwise;

(d) The alteration, mutilation, destruction, obliteration, or removal of
the whole or a part of the labeling of a drug or the commission of another
act with respect to a drug that results in the drug being misbranded;

(e) The forging, counterfeiting, simulating, or falsely representing a
drug using a mark, stamp, tag, label, or other identification device;

(f) The purchase or receipt of a drug from a person that is not regis-
tered to distribute drugs to the purchaser or recipient;

(g) The sale or transfer of a drug to a person that is not authorized
under the law of the jurisdiction in which the person receives the drug, to
purchase or receive drugs from the person selling or transferring the drug;

(h) The failure to maintain or provide records as required under these
rules;

(i) Providing the Board, a representative of the Board, or a state or
federal official with false or fraudulent records or making false or fraudu-
lent statements regarding a matter related to these rules;

(j) Participating in the wholesale distribution of a drug that was:

(A) Purchased by a public or private hospital or other health care enti-
ty under the terms of an “own-use” contract; or

(B) Donated or supplied at a reduced price to a charitable organiza-
tion; or

(C) Stolen or obtained by fraud or deceit; or

(D) Illegally imported into the USA.

(k) Facilitating the distribution or attempting to facilitate the distribu-
tion of a drug by fraud, deceit, or misrepresentation;

(1) Facilitating the distribution of a drug that was previously dis-
pensed by a retail pharmacy or a practitioner;

(m) Failing to report an act prohibited by any of the rules in OAR

Chapter 855 to the appropriate state or federal authorities.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. f.
12-24-09; BP 4-2015, f. & cert. ef. 7-1-15

855-065-0001
Application

(1) These rules (OAR 855-065-0001 to 855-065-0013) apply to any
person, including any business entity, located in or outside Oregon that
engages in the wholesale distribution of prescription or non-prescription
drugs in Oregon except that a manufacturer that is registered under division
60 of this chapter of rules does not also need to register as a wholesale dis-
tributor under these rules if they only distribute their own products or those
manufactured by a Co-Manufacturing Partner as defined in OAR 855-065-
0005.

(2) Any person who is a Third-Party Logistics Provider as defined in
division 62 or whose sole purpose is the marketing, brokering or arranging
the distribution of drugs manufactured by a manufacturer must register as a
Drug Distribution Agent in accordance with division 62 of this chapter of

rules.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992, . & cert.
ef. 3-26-92 (and corrected 4-8-92); PB 1-1994, f. & cert. ef. 2-2-94; BP 4-2002, f. 6-27-02,
cert. ef. 7-1-02; BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f. 6-22-09, cert. ef.
6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09; BP 4-2015, f. & cert. ef. 7-1-15

855-065-0005
Definitions

(1) “Affiliate” means a business entity that has a relationship, or is an
authorized trading partner, with a second business entity if, directly or indi-
rectly:

(a) One business entity controls, or has the power to control, the other
business entity; or

(b) A third party controls, or has the power to control, both of the busi-
ness entities.

(2) “Authorized Distributor of Record” means a wholesale distributor
with whom a manufacturer has established an ongoing relationship to dis-
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tribute the manufacturer’s prescription drug. An ongoing relationship is
deemed to exist between such wholesale distributor and a manufacturer
when the wholesale distributor, including any affiliated group of the whole-
sale distributor, as defined in Section 1504 of the Internal Revenue Code,
complies with either or both of the following:

(a) The wholesale distributor has a written agreement currently in
effect with the manufacturer evidencing such ongoing relationship; or

(b) The wholesale distributor is listed on the manufacturer’s current
list of authorized distributors of record, which is updated by the manufac-
turer no less than monthly.

(3) “Broker” means a person engaged in the marketing, offering, or
contracting for wholesale distribution and sale of a drug into, within, or out
of Oregon and who does not take physical possession of the brokered sub-
stance.

(4) “Chain Pharmacy Warehouse” means a physical location for drugs
that acts as a central warehouse and performs intra company sales or trans-
fers of drugs to a group of chain pharmacies that have the same common
ownership and control.

(5) “Closed Door Pharmacy” means a pharmacy that provides phar-
maceutical services to a defined and exclusive group of patients and is not
open for dispensing to the general patient population and cannot be regis-
tered as a wholesale distributor.

(6) “Co-Manufacturing Partner” means a pharmaceutical manufactur-
er that has entered into an agreement with another pharmaceutical manu-
facturer to engage in a business activity or occupation related to the manu-
facture or distribution of a prescription drug.

(7) “Designated Representative” means an individual designated by
each wholesale distributor registered by the Board who will serve as the
primary contact person for the wholesale distributor with the Board and
who is responsible for managing the company’s operations at that regis-
tered location.

(8) “Drug Sample” means a unit of a drug that is intended to promote
the sale of the drug, but which is not itself for sale.

(9) “Illegitimate Product” means a product for which credible evi-
dence shows that the product is:

(a) Counterfeit, diverted, or stolen;

(b) Intentionally adulterated such that the product would result in seri-
ous adverse health consequences or death to humans;

(c) The subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would be
reasonably likely to result in serious adverse health consequences or death.

(10) “Intra Company Transfer” means the transfer of any drug
between a division, subsidiary, parent, and an affiliated or related company
under the common ownership and control of a corporate entity.

(11) “Manufacturer” means anyone, including a manufacturer’s co-
manufacturing partner, who is engaged in manufacturing, preparing, prop-
agating, compounding, processing, packaging, repackaging, or labeling of
a drug, except when the process is part of a shared pharmacy service agree-
ment as defined in OAR 855-006-0005.

(12) “Pedigree” for the purpose of this Division consists of:

(a) “Transaction History,” which means a statement in paper or elec-
tronic form, including the transaction information for each prior transaction
going back to the manufacturer of the product.

(b) “Transaction Information,” which must include, but is not limited
to:

(A) The proprietary or established name or names of the product;

(B) The strength and dosage form of the product;

(C) The National Drug Code number of the product;

(D) The container size;

(E) The number of containers;

(F) The lot number of the product;

(G) The date of the transaction;

(H) The date of the shipment, if more than 24 hours after the date of
the transaction;

(I) The business name and address of the person from whom owner-
ship is being transferred; and

(J) The business name and address of the person to whom ownership
is being transferred.

(c) “Transaction Statement,” which is a statement, in paper or elec-
tronic form, that the entity transferring ownership in a transaction is com-
pliant with Food and Drug Administration (FDA) regulations set forth by
the Drug Quality and Security Act and includes but is not limited to:

(A) Confirmation that the entity is authorized or registered as required
under the Drug Supply Chain Security Act;
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(B) Acknowledgement that product is received from an authorized or
registered entity, as required under the Drug Supply Chain Security Act;

(C) Confirmation of receipt of transaction information and of trans-
action statement from the prior owner of the product, as required under the
Drug Supply Chain Security Act;

(D) Verification that a suspect or illegitimate product was not know-
ingly shipped;

(E) Confirmation that systems and processes are in place to comply
with verification requirements under the Drug Supply Chain Security Act;

(F) Confirmation that false transaction information was not knowing-
ly provided; and

(G) Confirmation that transaction history was not knowingly altered.

(13) “Prescription Drug” means any drug required by law to be dis-
pensed only by a prescription.

(14) “Quarantine” means the storage or identification of a product, to
prevent distribution or transfer of the product, in a physically separate area
clearly identified for such use or through other procedures.

(15) “Repackage” means repackaging or otherwise changing the con-
tainer, wrapper, or labeling to further the distribution of a prescription drug
excluding that completed by the pharmacist responsible for dispensing the
product to a patient.

(16) “Repackager” means a person who owns or operates an estab-
lishment that repacks and relabels a product or package for:

(a) Further sale; or

(b) Distribution without a further transaction.

(17) “Suspect Product” means a product for which there is reason to
believe that such product is:

(a) Potentially counterfeit, diverted, or stolen;

(b) Potentially intentionally adulterated such that the product would
result in serious adverse health consequences or death to humans;

(c) Potentially the subject of a fraudulent transaction; or

(d) Otherwise unfit for distribution such that the product would result
in serious adverse health consequences or death.

(18) “Trading Partner” means:

(a) A manufacturer, repackager, wholesale distributor, or dispenser
from whom a manufacturer, repackager, wholesale distributor, or dispenser
accepts direct ownership of a product or to whom a manufacturer, repack-
ager, wholesale distributor, or dispenser transfers direct ownership of a
product; or

(b) A third-party logistics provider from whom a manufacturer,
repackager, wholesale distributor, or dispenser accepts direct possession of
a product or to whom a manufacturer, repackager, wholesale distributor, or
dispenser transfers direct possession of a product.

(19) “Validate” means to verify that each transaction listed on the
pedigree and other accompanying documentation has occurred and is accu-
rately recorded.

(20) “Wholesale Distribution” means distribution of a drug to a per-
son other than a consumer or patient, but does not include:

(a) Delivery by a retail pharmacy of a prescription drug to a patient or
patient’s agent pursuant to the lawful order of a licensed practitioner.

(b) The sale of minimal quantities of a prescription drug by retail or
institutional pharmacies to licensed practitioners for office use.

(c) The sale, purchase, or trade of a drug or an offer to sell, purchase,
or trade a drug which may include:

(A) Emergency medical reasons;

(B) Drug or devices used during a federal or state declared emer-
gency; or

(C) The transfer of a drug by a pharmacy to another pharmacy to alle-
viate a temporary shortage.

(d) Intra company transfer of drugs as defined in these rules.

(e) The lawful distribution of a drug sample by a manufacturer’s or a
distributor’s representative.

(f) The distribution of a drug or an offer to distribute a drug by a char-
itable organization to a non-profit affiliate of the organization to the extent
permitted by law.

(g) The purchase or acquisition of a drug by a hospital or other health
care entity that is a member of a group purchasing organization, for the hos-
pital’s or health care entity’s own use, from the group purchasing organiza-
tion or from other hospitals or health care entities that are members of the
organization or under common control.

(h) The transfer of a prescription drug between pharmacies pursuant
to a shared pharmacy service agreement as defined in OAR 855-006-0005.

(i) The distribution by a manufacturer, as part of a prescription assis-
tance program, of a drug intended for a specific patient, to a person author-
ized to prescribe, administer or dispense prescription drugs.
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(j) The sale, purchase, or trade of blood and blood components intend-
ed for transfusion.

(k) Drug returns, when conducted in accordance with state and feder-
al laws and regulations. A drug return includes the sale or transfer from a
dispenser, retail pharmacy, or chain pharmacy warehouse of expired, dam-
aged, returned or recalled drugs to the original manufacturer, wholesale dis-
tributor, or to a reverse wholesaler, and the returns of saleable drugs to the
original manufacturer or wholesaler.

(1) The sale, transfer, merger or consolidation of all or part of the busi-
ness of a pharmacy from or with another pharmacy.

(m) The distribution of drugs by a manufacturer registered under divi-
sion 60 of this chapter of rules of its own products to a person other than a
patient.

(21) “Wholesale Distributor” means any entity engaged in the whole-
sale distribution of drugs. The term “Wholesale Distributor” includes but is
not limited to, own-label distributors; private-label distributors; warehous-
es, including manufacturers’ and distributors’ warehouses; drug whole-
salers or distributors; retail pharmacies that conduct wholesale distribution;
and chain pharmacy warehouses that conduct wholesale distribution.

(22) “Wholesaler” means any wholesale distributor:

(a) “Class I Wholesaler” for the purpose of these rules means any per-
son operating or maintaining a wholesale distribution center, wholesale
business or any other business in which prescription drugs, including con-
trolled drugs, devices containing prescription drugs, medicinal chemicals,
or poisons are sold, dispensed, stocked, exposed or offered for sale at
wholesale to a pharmacy or other legally licensed drug outlets or persons
and is required to comply with all pedigree requirements;

(b) “Class II Wholesaler” means any person operating or maintaining
a wholesale distribution center, wholesale business or any other business in
which any non-prescription drugs are stored, or offered for sale or distribu-
tion at wholesale to a drug outlet or practitioner legally authorized to resell,
distribute, dispense or administer.

(c) “Class III Wholesaler” means any person operating or maintaining
a wholesale distribution center, wholesale business or any other business in
which any of the products in paragraphs (A)-(F) below are stored, or
offered for sale or distribution at wholesale to a drug outlet or practitioner
legally authorized to resell, distribute, dispense or administer and is
exempted from Federal recordkeeping requirements:

(A) Drugs distributed exclusively for veterinary use. If any prescrip-
tion drugs not intended for veterinary use are offered for sale, the whole-
saler must register as a Class I wholesaler;

(B) Prescription devices that do not contain a prescription drug;

(C) Drugs or devices possessed by a state or local government agency,
or non-profit relief organization approved by the Board;

(D) Oxygen USP and medical gases;

(E) Intravenous drugs; by which formulation, are intended for the
replenishment of fluids, electrolytes or calories;

(F) Medical convenience kits which includes any non controlled drug

product or biological product, assembled in kit form.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992, f. & cert.
ef. 3-26-92 (and corrected 4-8-92); BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f.
6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09; BP 4-
2012(Temp), f. & cert. ef. 6-19-12 thru 12-16-12; BP 6-2012, f. & cert. ef. 12-13-12; BP 4-
2015, f. & cert. ef. 7-1-15

855-065-0010
Minimum Requirements for Record Keeping and Inventory
Management

(1) A Wholesale distributor must establish and maintain inventories
and records of all transactions regarding the receipt and distribution or
other disposition of drugs. These records must comply with all federal drug
laws and regulations unless exempted.

(2) Inventories and records required by this rule must be made avail-
able for inspection and copying by any authorized official of the Drug
Enforcement Agency, the Food and Drug Administration, the Department
of Agriculture, law enforcement agencies, and this Board.

(3) Inventories and records required under these rules must be main-
tained for a minimum of three years following disposition of the drugs.

(4) Records described in this section that are less than 13 months old
must be kept at the inspection site or be immediately retrievable by com-
puter or other electronic means, and must be immediately available for
inspection. All other records required by this rule must be made available
for inspection within three business days of a request.

(5) A wholesale distributor must establish, maintain, and adhere to
written policies and procedures for the receipt, security, storage, inventory,
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transport, shipping and distribution of drugs, including policies and proce-
dures for identifying, recording, and reporting any loss, theft, counterfeit-
ing or diversion of any drug and for correcting all errors and inaccuracies
in inventories. A wholesale distributor must include in its written policies
and procedures the following:

(a) A procedure whereby the oldest approved stock of a drug is dis-
tributed first. The procedure may permit deviation from this requirement if
such deviation is temporary and appropriate.

(b) A procedure to be followed for handling a recall or withdrawal of
adrug. Such procedure must be adequate to deal with a recall or withdrawal
due to:

(A) Any action initiated at the request of the Food and Drug
Administration or other federal, state, or local law enforcement or other
government agency, including the Board;

(B) Any voluntary action by the manufacturer to remove a defective
or potentially defective drug from the market; or

(C) Any action undertaken to promote public health and safety by
replacing an existing drug with an improved product or new package
design.

(c) A procedure to prepare for, protect against, and handle any crisis
that affects the security or operation of the facility in the event of strike,
fire, flood, or other natural disaster, or other local, state, or national emer-
gencies.

(d) A procedure to ensure that any outdated drug is segregated from
other drugs and either returned to the manufacturer or destroyed. This pro-
cedure must provide for written documentation of the disposition of an out-
dated drug. This documentation must be maintained for three years after
disposition of the outdated drug.

(e) Disposition and destruction of containers, labels, and packaging to
ensure that the containers, labels, and packaging are not used in counter-
feiting activities, including necessary documentation and witnessing in
accordance with state and federal law.

(f) Investigation of discrepancies in the inventory involving counter-
feit, suspected counterfeit, contraband, or suspected contraband drugs and
reporting of discrepancies within three business days to the Board and any
other appropriate state or federal agency.

(g) Reporting of criminal or suspected criminal activities involving
the inventory of drugs to the Board within three business days.

(h) Conducting for cause authentication as required under section (7)
of this rule.

(i) Procedures for accurately documenting the temperature and
humidity conditions of the storage facility.

(6) A wholesale distributor must maintain and adhere to written poli-
cies and procedures for all incoming and outgoing product shipments,
including but not limited to the following:

(a) Upon receipt, visual examination of each shipping container suf-
ficient to identify the drugs in the container and to determine whether the
drugs may be outdated, adulterated, misbranded, contaminated, contraband,
counterfeit, damaged, or otherwise unfit for distribution.

(b) Upon receipt, review of records for accuracy and completeness,
considering the:

(A) Total facts and circumstances surrounding each transaction
involving the drugs; and

(B) Wholesale distributors involved.

(¢) Quarantine of a drug considered to be outdated, adulterated, mis-
branded, contaminated, contraband, counterfeit, damaged, or otherwise
unfit for distribution until:

(A) Examination and a determination is made that the drug is fit for
distribution; or

(B) The drug is destroyed or returned to the manufacturer or whole-
sale distributor from which the drug was acquired.

(d) If the wholesale distributor identifies a suspect product, the whole-
sale distributor must quarantine the product and promptly conduct an inves-
tigation to determine whether the suspect product is illegitimate. If it is
determined to be an illegitimate product the wholesale distributor must pro-
vide notice to the Board, the Food and Drug Administration, and the trad-
ing partners involved in the transaction, within 24 hours.

(e) If the immediate or sealed outer or secondary container or label-
ing of a drug is adulterated, misbranded, counterfeit, or suspected counter-
feit, the wholesale distributor must:

(A) Quarantine the drug until the drug is destroyed or returned to the
manufacturer or wholesale distributor from which the drug was acquired;
and

(B) Provide notice of the adulteration, misbranding, counterfeiting, or
suspected counterfeiting to the Board, the Food and Drug Administration,
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and the manufacturer or wholesale distributor from which the drug was
acquired, within 24 hours.

(f) A drug that is not adulterated, misbranded, counterfeit, or suspect-
ed counterfeit, but has been opened or used, is identified as such and quar-
antined until the drug is destroyed or returned to the manufacturer or
wholesale distributor from which the drug was acquired.

(g) A drug that will be returned to a manufacturer or wholesale dis-
tributor is stored, handled and transported under proper conditions before
the return, and documentation showing that proper conditions were main-
tained must be provided to the manufacturer or wholesale distributor to
which the drug is returned.

(h) Inspection of each outgoing shipment to verify the identity of each
drug and to ensure that each drug has not been damaged in storage or held
under improper conditions.

(1) Contraband, counterfeit, or suspected counterfeit drugs, other evi-
dence of criminal activity, and accompanying documentation are retained
until a disposition is authorized by the Board or the Food and Drug
Administration.

(j) Any sealed outer or secondary shipping container or labeling, and
accompanying documentation, for a drug that is suspected to be counterfeit
or fraudulent, is retained until a disposition is authorized by the Board and
the Food and Drug Administration.

(k) Operations comply with all state and federal laws, rules and regu-
lations applicable to wholesale drug distribution.

(1) All confidential information is stored in an area with restricted
access and in such a way as to protect the integrity and confidentiality of
the information.

(7) A wholesale distributor must maintain pedigree records for a min-
imum of three years.

(8) If the wholesale distributor is involved in the distribution of con-
trolled substances, the distributor must register with the Drug Enforcement
Administration and the Board, and comply with all laws related to the stor-
age, handling, transport, shipment, and distribution of controlled substances
including, but not limited to, the isolation of controlled substances from
non-controlled substances and storage of the controlled substances in a
secure area in accordance with Drug Enforcement Administration security

requirements and standards.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.315, 689.325 & 689.765
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992, f. & cert.
ef. 3-26-92 (and corrected 4-8-92); BP 12-2006, f. & cert. ef. 12-19-06; BP 4-2015, f. & cert.
ef. 7-1-15

855-065-0013
Prohibited Practices

(1) The following practices are expressly prohibited:

(a) A wholesale distributor may not purchase drugs from a closed-
door pharmacy.

(b) A wholesale distributor may not sell, distribute or transfer a drug
to a person who is required by the laws and rules of Oregon to be registered
with the Oregon Board of Pharmacy and who is not appropriately registered
by the Board. Before furnishing a drug to any person not known to the
wholesale distributor, the wholesale distributor must verify that the person
is legally authorized to receive the drug.

(c) A wholesale distributor may not purchase any drug from a person
who is required by the laws and rules of Oregon to be registered with the
Oregon Board of Pharmacy and who is not appropriately registered by the
Board. Before purchasing a drug from any person not known to the whole-
sale distributor, the wholesale distributor must verify that the person is
legally authorized to sell the drug.

(d) A Class 1 Wholesaler who is classified as a “Specialty Wholesaler
Distributor” as defined in OAR 855-065-005(20) may not:

(A) Sell, distribute or transfer a prescription drug to a pharmacy or to
a practitioner who is licensed to prescribe the prescription drug, without
providing a complete pedigree for the prescription drug, unless the pre-
scription drug was purchased directly from the manufacturer or from the
manufacturer’s authorized distributor of record.

(B) Sell, distribute or transfer a prescription drug to a wholesale dis-
tributor, without providing a complete pedigree for the prescription drug.

(2) A wholesaler may not perform, cause the performance of, or aid
the performance of any of the following:

(a) The manufacture, repackaging, sale, delivery, holding, or offering
for sale of a drug that is adulterated, misbranded, counterfeit, suspected
counterfeit, or is otherwise unfit for distribution.

(b) The adulteration, misbranding, or counterfeiting of a drug.
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(c) The intentional receipt of a drug that is adulterated, misbranded,
stolen, obtained by fraud or deceit, counterfeit, or suspected product, and
the delivery or proffered delivery of the drug for pay or otherwise.

(d) The alteration, mutilation, destruction, obliteration, or removal of
the whole or a part of the labeling of a drug or the commission of another
act with respect to a drug that results in the drug being misbranded.

(e) The forging, counterfeiting, simulating, or falsely representing a
drug using a mark, stamp, tag, label, or other identification device without
the authorization of the manufacturer.

(f) The purchase or receipt of a drug from a person that is not regis-
tered to distribute drugs to the purchaser or recipient.

(g) The sale or transfer of a drug to a person that is not authorized
under the law of the jurisdiction in which the person receives the drug, to
purchase or receive drugs from the person selling or transferring the drug.

(h) The failure to maintain or provide records as required under these
rules.

(i) Providing the Board, a representative of the Board, or a state or
federal official with false or fraudulent records or making false or fraudu-
lent statements regarding a matter related to these rules.

(j) Participating in the wholesale distribution of a drug that was:

(A) Purchased by a public or private hospital or other health care enti-
ty under the terms of an “own-use” contract; or

(B) Donated or supplied at a reduced price to a charitable organiza-
tion; or

(C) Stolen or obtained by fraud or deceit; or

(D) Illegally imported into the USA.

(k) Obtaining or attempting to obtain a drug by fraud, deceit, misrep-
resentation, or engaging in fraud, deceit, or misrepresentation in the distri-
bution of a drug.

(1) Failing to maintain required pedigree records.

(m) Receiving a prescription drug through wholesale distribution
without receiving a required pedigree attested to as accurate and complete
by the wholesale distributor.

(n) Distributing a drug that was previously dispensed by a retail phar-
macy or a practitioner.

(o) Failing to report an act prohibited by any of the rules in OAR

855.065 to the appropriate state or federal authorities.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 689.315 & 689.527
Hist.: BP 12-2006, f. & cert. ef. 12-19-06; BP 4-2015, f. & cert. ef. 7-1-15

855-110-0005
Licensing Fees

(1) Pharmacist license examination (NAPLEX) and re-examination
fee — $50.

(2) Pharmacist jurisprudence (MPJE) re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $200%*. (*Temporary
revenue surplus fee reduction pursuant to ORS 291.055(3)). Fee reduction
shall be effective retroactive to July 1, 2013.

(4) Pharmacist licensing by score transfer fee — $200%*. (*Temporary
revenue surplus fee reduction pursuant to ORS 291.055(3)).

(5) Intern license fee. Expires November 30 every two years — $50.

(6) Pharmacist:

(a) Biennial license fee. Expires June 30 each odd numbered year. The
biennial license fee is — $120. Delinquent renewal fee, (postmarked after
May 31) — $50.

(b) Electronic Prescription Monitoring Fund fee. Due by June 30
biennially— $50. (This is a mandatory fee, required by ORS 431.972 that
must be paid with the pharmacist license renewal fee).

(c) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the pharmacist
license renewal fee.

(7) Certification of approved provider of continuing education course
fee, none at this time.

(8) Pharmacy Technician license fee — $50.

(a) A Pharmacy Technician license initially issued prior to January 1,
2015 to a person under 18 years of age expires June 30 in odd numbered
years — $50. Delinquent renewal fee, (postmarked after May 31) — $20.

(9) Certified Oregon Pharmacy Technician:

(a) License fee. Expires September 30 annually — $50. Delinquent
renewal fee, (postmarked after August 31) — $20.

(b) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the Certified

Oregon Pharmacy Technician license renewal fee.
Stat. Auth.: ORS 689.205 & 291.055 & 183.705
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Stats. Implemented: ORS 689.135,431.972 & 676.410

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; IPB 1-1984, f. & ef. 2-16-84; IPB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, . & cert. ef. 3-23-98; BP 1-2001, f. &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06; BP 5-
2006(Temp), f. & cert. ef. 8-25-06 thru 1-20-07; BP 9-2006, f. & cert. ef. 12-19-06; BP 5-
2009, f. & cert. ef. 12-24-09; BP 5-2010(Temp), f. 5-3-10, cert. ef. 5-4-10 thru 10-30-10; BP
6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-11;
BP8-2011, f. & cert. ef. 12-15-11; BP 2-2013(Temp), f. 4-4-13, cert. ef. 4-5-13 thru 9-28-13;
BP 3-2013(Temp), f. 6-27-13, cert. ef. 7-1-13 thru 12-28-13; BP 4-2013(Temp), f. & cert. ef.
7-9-13 thru 1-5-14; BP 7-2013, f. & cert. ef. 9-23-13; BP 1-2014, f. & cert. ef. 1-3-14; BP
13-2014, f. 12-30-14, cert. ef. 4-1-15; BP 4-2015, f. & cert. ef. 7-1-15

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $75*. Delinquent renewal fee (postmarked after
February 28) — $25. (*Temporary revenue surplus fee reduction pursuant
to ORS 291.055(3)). Fee reduction shall be effective retroactive to July 1,
2013.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $75*. Delinquent renewal fee (postmarked after February 28)
— $75. (*Temporary revenue surplus fee reduction pursuant to ORS
291.055(3)). Fee reduction shall be effective retroactive to July 1, 2013.

(4) Manufacturers (including Manufacturer Class I, Manufacturer
Class II and Manufacturer Class III). Expires September 30 annually —
$400. Delinquent renewal fee (postmarked after August 31) — $100.

(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31)
— $25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler and/or
Manufacturer — $50%*. Expires December 31 annually. (*Temporary rev-
enue surplus fee reduction pursuant to ORS 291.055(3)). Fee reduction
shall be effective retroactive to July 1, 2013.

(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial
inspection.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$175%. Delinquent renewal fee (postmarked after February 28) — $75.
(*Temporary revenue surplus fee reduction pursuant to ORS 291.055(3)).
Fee reduction shall be effective retroactive to July 1, 2013.

(12) Wholesalers (including Wholesaler Class I, Wholesaler Class 11
and Wholesaler Class III). Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(13) Remote Dispensing Machine or Remote Distribution Facility.
Expires March 31 annually — $100. Due by February 28 annually.

(14) Charitable Pharmacy. Expires March 31 annually — $75.
Delinquent renewal fee (postmarked after February 28) — $25.

(15) Home Dialysis. Expires March 31 annually — $175%.
Delinquent renewal fee (postmarked after February 28) — $75.
(*Temporary revenue surplus fee reduction pursuant to ORS 291.055(3)).
Fee reduction shall be effective retroactive to July 1,2013.

(16) Supervising Physician Dispensing Outlet. Expires March 31
annually — $175*. (*Temporary revenue surplus fee reduction pursuant to
ORS 291.055(3)). Delinquent renewal fee (postmarked after February 28)

— $75.
Stat. Auth.: ORS 689.205 & 291.055
Stats. Implemented: ORS 689.135, 689.774 & 2689.305
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09;
BP 6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-
11; BP 8-2011, f. & cert. ef. 12-15-11; BP 5-2012(Temp), f. & cert. ef. 6-19-12 thru 12-16-
12; BP 6-2012, f. & cert. ef. 12-13-12; BP 3-2013(Temp), f. 6-27-13, cert. ef. 7-1-13 thru 12-
28-13; BP4-2013(Temp), . & cert. ef. 7-9-13 thru 1-5-14; BP 7-2013, f. & cert. ef. 9-23-13;
BP 1-2014, f. & cert. ef. 1-3-14; BP 4-2015, f. & cert. ef. 7-1-15
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Rule Caption: Amends record keeping requirements in Drug
Distribution Agent rules.

Adm. Order No.: BP 5-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15 thru 12-27-15

Notice Publication Date:

Rules Amended: 855-062-0040

Subject: Amendments update record keeping requirements for Drug
Distribution Agents. These amendments identify the information that
a Drug Distribution Agent who distributes product to a Wholesaler
or Pharmacy must contain in their records. Amendments also reflect
that a pedigree must be maintained if a Drug Distribution Agent dis-
tributes product to another Drug Distribution Agent.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-062-0040
Record Keeping

(1) A Drug Distribution Agent must establish and maintain records
regarding the distribution or other disposition of a drug.

(a) If a Drug Distribution Agent distributes product to a wholesaler or
pharmacy, the record must contain, but is not limited to the following:

(A) The source of the drug, including the name and physical address
of the seller or transferor and any broker or other person involved in the
transaction, the address of the location from which the drug was shipped
and the address of the location to which the drug was shipped;

(B) The name, dose and quantity of the drug distributed;

(C) The date of distribution or other disposition of the drug.

(b) If a Drug Distribution Agent distributes product to another Drug
Distribution Agent, the pedigree must be maintained and provided to the
recipient of the distribution.

(2) Records required by this rule must be made available for inspec-
tion and copying by any authorized official of the Drug Enforcement
Agency, the Food and Drug Administration, the Department of Agriculture,
authorized law enforcement agencies, and this Board.

(3) Records required under these rules must be maintained for three
years.

(4) Records required under these rules that are less than 13 months old
must be kept at the address of record or be immediately retrievable by com-
puter or other electronic means, and must be immediately available for
inspection. All other records required by these rules must be made available

for inspection within three business days of a request.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09; BP 5-2015(Temp), f. & cert. ef. 7-1-15 thru 12-27-15

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amendments to clarify, conform with authorities,
correct citations; adoption to implement new statute.

Adm. Order No.: BLI 8-2015

Filed with Sec. of State: 6-24-2015

Certified to be Effective: 6-24-15

Notice Publication Date: 10-1-2014

Rules Amended: 839-009-0210, 839-009-0220, 839-009-0230, 839-
009-0240, 839-009-0250, 839-009-0260, 839-009-0325, 839-009-
0330, 839-009-0340, 839-009-0350, 839-009-0355, 839-009-0360,
839-009-0362, 839-009-0363, 839-009-0365, 839-009-0380, 839-
009-0410, 839-009-0420, 839-009-0460

Rules Repealed: 839-009-0335

Subject: This permanent rule filing supersedes a permanent rule
filing on 5/18/15 amending the same rules. The 5/18/15 filing had
technical errors, invalidating the filing.

This permanent rule filing consists of amendments to rules to clar-
ify, conform with authorities, correct citations. The purposes of the
amendments are to clarify OFLA requirements for sick child leave,
leave for the death of a family member, definition of child, employ-
ee discipline for failure to give notice of OFLA leave, clarifying
OFLA provisions regarding employer payment of benefits, clarify-
ing relationship between workers’ compensation and OFLA with
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respect to employer relationship to employee, and other clarifications
and edits based on current law.

This permanent rule filing reinstates the temporary rule that was
in effect from 11/20/14 to 5/15/15, which redefines “spouse” to
include individuals in marriages recognized by any state’s law or by
a foreign jurisdiction, individuals in common law marriages and
those in domestic partnerships or similar relationships recognized by
any state.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-009-0210
Definitions: OFLA

(1) “Alternate duty” means work assigned to an employee that may
consist of:

(a) The employee’s same duties worked on a different schedule; or

(b) Different duties worked on the same or different schedule.

(2) “Child,” for the purposes of parental and sick child leave only (not
for the purposes of serious health condition leave or leave for the death of
a family member under ORS 659A.159 (1) (e)), means a biological, adopt-
ed, foster or stepchild, the child of an employee’s same-gender domestic
partner or a child with whom the employee is or was in a relationship of in
loco parentis. The child must be:

(a) Under the age of 18; or

(b) An adult dependent child substantially limited by a physical or
mental impairment as defined by ORS 659A.104 (1)(a), (3), and (4).

(3) “Covered employer” means any employer employing 25 or more
persons in the state of Oregon for each working day during each of 20 or
more calendar work weeks in the year in which the leave is to be taken or
in the year immediately preceding the year in which the leave is to be taken.

(4) “Domestic partner” means an individual joined in a domestic part-
nership.

(5) “Domestic partnership” for the purposes of ORS chapter 659A
means two individuals of the same sex who have received a Certificate of
Registered Domestic Partnership from the State of Oregon in compliance
with ORS 432.173 and rules adopted by the State Registrar of the Center
for Health Statistics.

(6) “Eligible employee” means an employee employed in the state of
Oregon on the date OFLA leave begins. For eligibility of employees reem-
ployed following a period of uniformed service, see subsections (c) and (d)
of this section.

(a) For the purpose of taking parental leave, an employee must be
employed by a covered employer for at least 180 calendar days immediate-
ly preceding the date on which OFLA leave begins.

(b) For purposes of taking all other types of OFLA leave, including
pregnancy disability leave, an employee must have worked for a covered
employer for an average of at least 25 hours per week during the 180 cal-
endar days immediately preceding the date OFLA leave begins.

(A) In determining that an employee has been employed for the pre-
ceding 180 calendar days, the employer must count the number of days an
employee is maintained on the payroll, including all time paid or unpaid. If
an employee continues to be employed by a successor in interest to the
original employer, the number of days worked are counted as continuous
employment by a single employer.

(B) In determining 25 hours average per week, the employer must
count actual hours worked using guidelines set out pursuant to the federal
Fair Labor Standards Act. (See 29 CFR §785).

(c) The federal Uniformed Services Employment and Reemployment
Act, 38 USC §43 (USERRA) provides that an employee reemployed fol-
lowing a period of uniformed service is entitled to the seniority and senior-
ity-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. U.S. Department of Labor regulation 20
CFR §1002.210 provides that in determining entitlement to seniority and
seniority-based rights and benefits, the period of absence from employment
due to or necessitated by uniformed service is not considered a break in
employment. The rights and benefits protected by USERRA upon reem-
ployment include those provided by the employer and those required by
statute. Under USERRA, a reemployed service member would be eligible
for leave under OFLA if the number of days and the number of hours of
work for which the service member was employed by the civilian employ-
er, together with the number of days and number of hours of work for which
the service member would have been employed by the civilian employer
during the period of uniformed service, meet OFLA’s eligibility require-
ments. In the event that a service member is denied OFLA leave for failing
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to satisfy the OFLA days and hours of work requirement due to absence
from employment necessitated by uniformed service, the service member

may have a cause of action under USERRA but not under OFLA.
NOTE: USERRA also applies to leave under the federal Family and Medical Leave
Act of 1993,29 USC §2601-2654 (FMLA).

(d) ORS 659A.082—-659A.088 provides that an employee reemployed
following a period of uniformed service is entitled to the seniority and sen-
iority-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. In determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. If a reemployed service member was eligible for leave
under OFLA prior to the date uniformed service began, OFLA’s eligibility
requirements are considered met.

(e) For the purpose of qualifying as an eligible employee, the employ-
ee need not work solely in the state of Oregon.

(7) “Family member” for purposes of serious health condition leave,
sick child leave or leave for the death of a family member means the
spouse, same-gender domestic partner, custodial parent, non-custodial par-
ent, adoptive parent, foster parent, biological parent, step parent, parent-in-
law, parent of same-gender domestic partner, grandparent or grandchild of
the employee, or a person with whom the employee is or was in a relation-
ship of in loco parentis. It also includes the biological, adopted, foster or
stepchild of an employee or the child of an employee’s same-gender
domestic partner. For the purposes of OFLA, an employee’s child in any of
these categories may be either a minor or an adult at the time serious health
condition leave or leave under ORS 659.159(1)(e) is taken.

(8) “FMLA” is the federal Family and Medical Leave Act, 29 USC
§2601.

(9) “Foreseeable leave” means leave taken for a purpose set out in
ORS 659A.159 that is not “unforeseeable leave” as defined in OAR 839-
009-0210(22).

(10) “Foster child” means a child, not adopted, but being reared as a
result of legal process, by a person other than the child’s biological parent.

(11) “Gender” means an individual’s assigned sex at birth, gender
identity, or gender expression.

(12) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, speech, or lifestyle, whether or not that expression is
different from that traditionally associated with the individual’s assigned
sex at birth.

(13) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(14) “Health care provider” means:

(a) A person who is primarily responsible for providing health care to
an eligible employee or a family member of an eligible employee, who is
performing within the scope of the person’s professional license or certifi-
cate and who is:

(A) A physician licensed to practice medicine under ORS 677.110,
including a doctor of osteopathy;

(B) A podiatrist licensed under ORS 677.825;

(C) A dentist licensed under ORS 679.090;

(D) A psychologist licensed under ORS 675.030;

(E) An optometrist licensed under ORS 683.070;

(F) A naturopath licensed under ORS 685.080;

(G) A registered nurse licensed under ORS 678.050;

(H) A nurse practitioner certified under ORS 678.375;

(I) A direct entry midwife licensed under ORS 687.420;

(J) A licensed registered nurse who is certified by the Oregon State
Board of Nursing as a nurse midwife nurse practitioner;

(K) A regulated social worker authorized to practice regulated social
work under ORS 675.510 to 675.600;

(L) A chiropractic physician licensed under ORS 684.054, but only to
the extent the chiropractic physician provides treatment consisting of man-
ual manipulation of the spine to correct a subluxation demonstrated to exist
by X-rays;

(M) A physician’s assistant licensed under ORS 677.512.

(b) A person who is primarily responsible for the treatment of an eli-
gible employee or a family member of an eligible employee solely through
spiritual means, including but not limited to a Christian Science practition-
er.
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(15) “In loco parentis” means in the place of a parent, having finan-
cial or day-to-day responsibility for the care of a child. A legal or biologi-
cal relationship is not required.

(16) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(17) “OFLA” is the Oregon Family Leave Act, ORS 659A.150 to
659A.186.

(18) “OFLA leave” means a leave of absence for purposes described
in ORS 659A.159 and OAR 839-009-0230(1) through (5). Except that
“OFLA leave” does not include leave taken by an eligible employee who is
unable to work because of a disabling compensable injury, as defined in
ORS 656.005, unless the employee has refused a suitable offer of light duty
or modified employment under ORS 659A.043(3)(a)(D) or
659A.046(3)(d). See ORS 659A.162, OAR 839-006-0131(2) and 839-006-
0136(4).

(19) “OFLA leave year,” for calculating the OFLA leave year entitle-
ment, means a calendar year (January to December), a fixed 12-month peri-
od such as a fiscal year, a 12-month period measured forward from the date
of the employee’s first OFLA leave, or a 12-month period measured back-
ward from the date the employee uses any OFLA leave. The option select-
ed must be applied to all employees. In the absence of an employer policy
or collective bargaining agreement defining how an OFLA leave year will
be measured, a calendar year will be used.

(20) “Serious health condition” means an illness, injury, impairment
or physical or mental condition of an employee or family member:

(a) That requires inpatient care in a medical care facility such as a
hospital, hospice or residential facility such as a nursing home. When a
family member resides in a long-term residential care facility, leave applies
only to:

(A) Transition periods spent moving the family member from one
home or facility to another, including time to make arrangements for such
transitions;

(B) Transportation or other assistance required for a family member
to obtain care from a physician; or

(C) Serious health conditions as described in (b) through (h) of sec-
tion (20) of this rule.

(b) That the treating health care provider judges to pose an imminent
danger of death, or that is terminal in prognosis with a reasonable possibil-
ity of death in the near future;

(c) That requires constant or continuing care such as home care
administered by a health care professional;

(d) That involves a period of incapacity. Incapacity is the inability to
perform at least one essential job function, or to attend school or perform
regular daily activities for more than three consecutive calendar days and
any subsequent required treatment or recovery period relating to the same
condition. This incapacity must involve:

(A) Two or more treatments by a health care provider; or

(B) One treatment plus a regimen of continuing care.

(e) That results in a period of incapacity or treatment for a chronic
serious health condition that requires periodic visits for treatment by a
health care provider, continues over an extended period of time, and may
cause episodic rather than a continuing period of incapacity, such as asth-
ma, diabetes or epilepsy;

(f) That involves permanent or long-term incapacity due to a condi-
tion for which treatment may not be effective, such as Alzheimer’s disease,
a severe stroke or terminal stages of a disease. The employee or family
member must be under the continuing care of a health care provider, but
need not be receiving active treatment;

(g) That involves multiple treatments for restorative surgery or for a
condition such as chemotherapy for cancer, physical therapy for arthritis, or
dialysis for kidney disease that if not treated would likely result in inca-
pacity of more than three days; or

(h) That involves any period of disability of a female due to pregnan-
cy or childbirth or period of absence for prenatal care.

(21) “Spouse” includes:

(a) Individuals in a marriage recognized under state law in the state in
which the marriage was entered into;

(b) Individuals in a marriage validly performed in a foreign jurisdic-
tion;

(c) Individuals in a common law marriage that was entered into in a
state that recognizes such marriages; and

(d) Individuals who have lawfully established a civil union, domestic
partnership or similar relationship under the laws of any state. Individuals
described in this subsection are not required to obtain a marriage license,
establish a record of marriage or solemnize their relationship.
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(22) “Unforeseeable leave” means leave taken as a result of:

(a) An unexpected serious health condition of an employee or family
member of an employee; or

(b) An unexpected illness, injury or condition of a child of the
employee that requires home care;

(c) A premature birth or a placement for adoption or foster care the
exact date of which cannot be previously determined with certainty; or

(d) The death of a family member.

Stat. Auth.: ORS 659A 805

Stats. Implemented: ORS 659A.150 - 659A.186, 659A.043, 659A.046

Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 35-2006, f. 10-3-06, cert. ef. 10-4-06; BLI 44-2007, f. 12-31-07,
cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-
11; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 14-2014(Temp), f. & cert. ef. 11-20-14 thru 5-
15-15; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0220
Relationship of OFLA to FMLA

(1) Leave taken under FMLA counts as OFLA leave provided the
employee is also eligible for OFLA leave.

(2) Provisions of OFLA will be construed to the extent possible in a
manner that is consistent with any similar provisions of FMLA; however,
employers subject to both OFLA and FMLA must apply in a given leave
situation the provision that is more beneficial to the employee’s circum-

stances.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 659A.186
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 5-2015, f. & cert. ef. 5-18-15;
BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0230
Purposes for Taking OFLA Leave

Eligible employees may take OFLA leave for the purposes common-
ly referred to as parental leave, serious health condition leave, pregnancy
disability leave, sick child leave, and the death of a family member.

(1) Parental leave is leave taken for the birth of the employee’s child,
to care for the employee’s newborn, newly adopted or newly placed foster
child under 18 years of age or for a newly adopted or newly placed foster
child 18 years of age or older who is incapable of self-care because of a
physical or mental impairment. It includes leave time to effectuate the legal
process required for placement of a foster child or the adoption of a child.

(2) Serious health condition leave is leave taken:

(a) To provide care for a family member with a serious health condi-
tion as defined in OAR 839-009-0210(20); or

(b) To recover from or seek treatment for a serious health condition
that renders an employee unable to perform at least one essential function
of the employee’s regular position.

(3) Pregnancy disability leave is leave taken by a female employee for
a disability related to pregnancy or childbirth, occurring before, during or
after the birth of the child, or for prenatal care. Pregnancy disability leave
is a form of serious health condition leave.

(4) Sick child leave is leave taken to care for an employee’s child suf-
fering from an illness or injury that requires home care but is not a serious
health condition. An employer is not required to grant leave for routine
medical or dental appointments.

(5) Leave to deal with the death of a family member is leave taken to
attend the funeral or alternative to a funeral of the family member, to make
arrangements necessitated by the death of the family member, or to grieve

the death of the family member.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 659A.186
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-
15; BLI 8-2015, f. & cett. ef. 6-24-15

839-009-0240
Length of Leave and Other Conditions of OFLA Leave

(1) An eligible employee is entitled to up to a total of 12 weeks of
OFLA leave in any one-year period.

(2) In addition to the 12 weeks of leave authorized by ORS 659A.162
(1), a female eligible employee may take a total of 12 weeks of leave with-
in the same leave year for an illness, injury or condition related to preg-
nancy or childbirth that disables the employee from performing any avail-
able job duties offered by the employer. The employee may use all or part
of the 12 weeks of leave authorized by 659A.162(1) and all or part of the
12 weeks of pregnancy disability leave in any order. The employee need not
exhaust either type of leave in order to use the other.

(3) An eligible employee taking the entire 12 weeks of OFLA leave
authorized by ORS 659A.162 (1) for parental leave may take an additional
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12 weeks of sick child leave within the same leave year. If the employee
uses less than 12 weeks of parental leave, however, no additional sick child
leave is available, except that the balance of the 12 weeks of OFLA leave
authorized by ORS 659A.162 may be used for sick child leave or for any
OFLA leave purpose.

(4) A female eligible employee may take up to 36 weeks of OFLA
leave in one leave year that includes up to 12 weeks of pregnancy disabili-
ty leave, 12 weeks of parental leave, and up to 12 weeks of sick child leave.

(5) An eligible employee may take up to 24 weeks of OFLA leave in
one leave year under the following circumstances:

(a) The employee takes 12 weeks of parental leave, followed by:

(b) Up to 12 weeks of sick child leave.

(6) An eligible employee taking leave under ORS 659A.159(1)(e) and
OAR 839-009-0230(5) to deal with the death of a family member is enti-
tled to take up to a total of two weeks of OFLA leave for that purpose.

(a) An eligible employee is entitled to take up to two weeks of OFLA
leave upon the death of each family member of the employee within any
one-year period, except that the leave taken to deal with the deaths of fam-
ily members may not exceed the total in ORS 659A.159(1) and subsection
(1) of this rule.

(b) A covered employer may not require an eligible employee to take
multiple leave periods concurrently if more than one family member of the
employee dies during the one year period. If multiple family members of an
eligible employee die concurrently, an eligible employee may take up to
two weeks of leave for the death of each family member.

(c) All leave taken under ORS 659A.159 (1)(e) and OAR 839-009-
0230(5) shall be counted toward the total period of OFLA leave authorized
in ORS 659A.159(1) and subsection (1) of this rule.

(d) All leave taken for the death of a family member must be com-
pleted within 60 days of the date on which the eligible employee receives
notice of the death of the family member. Notice of the death of a family
member may be by any means and from any source.

(7) Two or more eligible employees who are family members of each
other as defined in OAR 839-009-0210(7), working for the same covered
employer, may take OFLA leave at the same time with that covered
employer only under the following circumstances:

(a) One eligible family member needs to care for another eligible fam-
ily member who is suffering from a serious health condition;

(b) One eligible family member needs to care for a child suffering
from a serious or non-serious health condition while another eligible fami-
ly member is suffering from a serious health condition;

(c) Two or more eligible family members are suffering from one or
more serious health conditions;

(d) The employer allows family members to take concurrent leave; or

(e) The eligible family members are taking leave for the death of a
family member pursuant to ORS 659A.159(1)(e) and OAR 839-009-0230
(5).

(8) Unless the covered employer approves otherwise, parental leave
shall be taken in one uninterrupted period, and shall be completed within
12 months of the birth, adoption or placement of the child. Exceptions shall
be made:

(a) To allow intermittent parental leave to effectuate adoption or fos-
ter placement of a child. Parental leave taken to effectuate adoption or fos-
ter placement of a child is part of the total amount of parental leave avail-
able to the employee, but need not be taken in one, uninterrupted period
with any remaining parental leave taken after the actual placement of the
child.

(b) To allow parental leave to attend the birth of or give birth to the
employee’s child. Such leave need not be taken in one, uninterrupted peri-
od with any remaining parental leave taken after the birth of the child.

(9) The birth, adoption or foster placement of multiple children at one
time entitles the employee to take only one 12-week period of parental
leave.

(10) A covered employer need not grant sick child leave to an eligible
employee if another family member of the child is willing and able to care
for the child.

(11) A covered employer may not reduce the amount of OFLA leave
available to an eligible employee under this section by any period the
employee is unable to work because of a disabling compensable injury as
defined in ORS 656.005.

(a) If an employee uses OFLA leave for a workplace injury pending
acceptance of a workers’ compensation claim, upon acceptance of the claim
any OFLA leave used for the workplace injury must be restored to the
employee. If the claim is denied, OFLA leave will be deducted from the
employee’s entitlement.
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(b) If a worker’s compensation claim is first denied and then accept-
ed, the employer must restore any OFLA leave taken for the condition cov-
ered by worker’s compensation in the leave year in which the worker’s
compensation claim is accepted.

(c) Notwithstanding this rule, the employer may reduce the amount of
OFLA leave available to an eligible employee under this section by any
period the employee is unable to work because of a disabling compensable
injury as defined in ORS 656.005 after the employee has refused a suitable
offer of light duty or modified employment under ORS 659A.043 (3) (a)
(D) or 659A.046(3)(d). See ORS 659A.043(4), 659A.046(5), 659A.162,
OAR 839-006-0131(2) and 839-006-0136(4).

(d) An employee unable to work for an employer because of a dis-
abling compensable injury arising out of and in the course of employment
for that employer, but who is also employed by and able to work for anoth-
er employer, may be eligible and qualify to use OFLA leave under the other
employer.

(12) For the purpose of intermittent leave, OFLA leave entitlement is
calculated for an employee by multiplying the number of hours the employ-
ee normally works per week by 12. (For example, an employee normally
employed to work 30 hours per week is entitled to 12 times 30 hours, or a
total of 360 hours OFLA intermittent leave; an employee normally
employed to work 50 hours per week is entitled to 12 times 50 hours, or a
total of 600 hours OFLA intermittent leave.)

(a) If an employee’s schedule varies from week to week, a weekly
average of the hours worked over the 12 months worked prior to the begin-
ning of the leave period must be used for calculating the employee’s nor-
mal work week. (For example, an employee working an average of 25
hours per week is entitled to 12 times 25 hours, or a total of 300 hours
OFLA leave.)

(b) If an employee takes intermittent or reduced work schedule OFLA
leave, only the actual number of hours of leave taken may be counted
toward the 12 weeks of OFLA leave to which the employee is entitled.

(13) An employee who has previously qualified for and taken some
portion of OFLA leave must requalify as an “eligible employee” as defined
in OAR 839-009-0210(6) each time the employee begins additional OFLA
leave within the same leave year. Exceptions:

(a) An employee who has been granted OFLA leave for a qualifying
serious health condition of the employee or family member need not
requalify under OAR 839-009-0210(6) each time the employee takes leave
for the same individual and the same serious health condition during the
same leave year.

(b) A female eligible employee taking, in any order, some or all of 12
weeks of OFLA pregnancy disability leave and some or all of 12 weeks of
OFLA leave for any other purpose, need not requalify under OAR 839-009-
0210(6) each time she takes OFLA leave within the same leave year.

(c) An employee who has taken 12 weeks of OFLA parental leave,
need not requalify under OAR 839-009-0210(6) for up to an additional 12
weeks of leave within the same leave year when used for the purposes of
OFLA sick child leave.

(d) An employee unable to work because of a disabling compensable
injury as defined in ORS 656.005 need not requalify under OAR 839-009-
0210(6) in order to use OFLA leave following a period the employee is off
work due to the compensable injury.

(e) An employee who has taken serious health condition leave to care
for a family member who dies during the employee’s serious health condi-
tion leave, need not requalify under OAR 839-009-0210(6) to take leave for
the death of that family member.

(14) An exempt employee is a salaried executive, administrative or
professional employee under the federal Fair Labor Standards Act (see 29
CFR § 541 through 541.315) or the state minimum wage and overtime laws
(ORS chapters 652 and 653).

(a) When OFLA leave is also covered by FMLA and the employee
takes intermittent leave in blocks of less than one day, the employer may
reduce the employee’s salary for the part-day absence without the loss of
the employee’s exempt status in accordance with OAR 839-020-
0004(30)(a).

(b) When OFLA leave is not covered by FMLA (e.g., the employer
has 25 to 49 employees, the leave is taken for a sick child, for the serious
health condition of a parent-in-law, for the serious health condition of a reg-
istered domestic partner or for the serious health condition of a registered
domestic partner’s parents or for the death of a family member), and the
employee takes intermittent leave in blocks of less than one day, an
employer will jeopardize the employee’s exempt status if the employer
reduces the employee’s salary for the part-day absence.
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(15) The requirements of OFLA do not apply to any employer offer-
ing eligible employees a nondiscriminatory cafeteria plan, as defined by
section 125 of the Internal Revenue Code of 1986, that provides as one of
its options employee leave at least as generous as the leave required by
OFLA.

(16) ORS 659A.150 to 659A.186 and these rules do not limit any
right of an employee to any leave that is similar to the leave described in
695A.159(1) and OAR 839-009-0230 and to which the employee may be
entitled under any agreement between the employer and the employee, col-

lective bargaining agreement or employer policy.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 659A.186, 659A.043, 659A.046
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 3-2005, f. 1-6-05, cert. ef. 1-7-05; BLI 44-2007, f. 12-31-07, cert.
ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 5-
2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0250
OFLA Leave: Notice by Employee; Designation by Employer; Notice
by Employer Regarding Eligibility or Qualification

(1) Except in situations described in sections (2) and (3) of this rule,
a covered employer may require an eligible employee to give 30 days’ writ-
ten notice of the need for foreseeable leave, including an explanation of the
need for leave, before starting OFLA leave. The employee is not required
to specify that the request is for OFLA leave.

(a) An employee able to give advance notice of the need to take
OFLA leave must follow the employer’s known, reasonable and customary
procedures for requesting any kind of leave, absent unusual circumstances.

(b) An employer may request additional information to determine that
a requested leave qualifies for designation as OFLA leave, except in cases
of parental leave.

(c) The employer may provisionally designate an absence as OFLA
leave until sufficient information is received to make a determination. An
employee who calls in sick without providing further information will not
be considered to have provided sufficient notice to trigger an employer’s
obligations under OFLA.

(d) An employee on OFLA leave who needs to take more leave than
originally authorized must give the employer reasonable notice prior to the
end of the authorized leave, following the employer’s known, reasonable
and customary procedures for requesting any kind of leave. However, when
an authorized period of OFLA leave has ended and an employee does not
return to work, an employer having reason to believe the continuing
absence may qualify as OFLA leave must request additional information,
and may not treat a continuing absence as unauthorized unless requested
information is not provided or does not support OFLA qualification.

(2) When an employee is unable to give the employer 30 days’ notice
but has some advance notice of the need for leave, the employee must give
the employer as much advance notice as is practicable.

(3) When taking OFLA leave in an unforeseeable situation, an
employee must give verbal or written notice within 24 hours before or after
commencement of the leave. This notice may be given by any other person
on behalf of an employee taking unforeseeable OFLA leave. The employer
may require written notice by the employee within three days of the
employee’s return to work.

(4) When an employee fails to give notice of foreseeable leave as
required by sections (1), (2), and (3) of this rule or the employer’s policies:

(a) If the leave qualifies under OFLA only and not under FMLA, the
employer may reduce the total period of unused OFLA leave by an amount
no greater than the number of days of leave the employee has taken with-
out providing timely notice of leave. This reduction of leave may not
exceed three weeks in a one-year leave period; and the employer may sub-
ject the employee to disciplinary action under a uniformly applied policy or
practice of the employer. See ORS 659A.165 (4).

(b) If the leave qualifies under FMLA only, FMLA regulations apply:
29 CFR § 825.302 (Employee Notice Requirements for Foreseeable FMLA
Leave) and 29 CFR §825.304 (Employee Failure to Provide Notice).
FMLA regulation 29 CFR §825.304 provides that an employer may delay
coverage until up to 30 days after notice was received and the employer
may take appropriate action under its internal rules and procedures for fail-
ure to follows its usual and customary notification rules, as long as the
actions are taken in a manner that does not discriminate against employees
taking FMLA leave.

(c) If the leave qualifies under both OFLA and FMLA the employer
may:

(A) Delay FMLA coverage until up to 30 days after notice was
received as permitted by the FMLA regulations at 29 CFR §825.304 (this
applies only to leave to which the employee is entitled under FMLA);
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(B) Reduce the total period of unused OFLA leave by an amount no
greater than the number of days of leave the employee has taken without
providing timely notice of leave. This reduction of leave may not exceed
three weeks in a one-year leave period (see ORS 659A.165 (4)). This
applies only to leave to which the employee is entitled under OFLA; and

(C) In addition to actions permitted under (A) and (B), the employer
may also take appropriate action under its internal rules and procedures for
failure to follow its usual and customary notification rules, as long as the
actions are taken in a manner that does not discriminate against employees
taking OFLA or FMLA leave.

(d) A reduction of OFLA leave under (4)(a) or (4)(c)(B) of this rule
may not limit OFLA leave under ORS 659A.159(e ) and OAR 839-009-
0230(5) for the death of a family member.

(5) An employer may not reduce an employee’s available OFLA leave
or take disciplinary action under (4)(a) or (c) of this rule unless the employ-
er has posted the required Bureau of Labor and Industries Family Leave Act
notice or the employer can otherwise establish that the employee had actu-
al knowledge of the notice requirement.

(6) Except in the case of sick child leave and leave for the death of a
family member, when an employee requests OFLA leave, or when the
employer acquires knowledge that an employee’s leave may be for an
OFLA-qualifying reason, the employer must provide the employee within
five business days a written request for information to verify whether the
leave is OFLA-qualifying. Within five business days of receiving the
requested information, the employer must notify the employee whether or
not the employee is eligible and qualifies to take OFLA leave absent exten-
uating circumstances. All OFLA absences for the same qualifying reason
are considered a single leave event and employee qualification as to that
reason for leave does not change during the applicable 12-month period
unless the reason is no longer qualifying. If an employer determines that an
employee does not qualify for OFLA leave for the reason requested, the
employer must notify the employee in writing that the employee does not
qualify.

(a) The written notice that the employee does not qualify must state
that the employee is ineligible or the reason for requested leave does not
qualify for OFLA leave and at least one reason why the employee is not eli-
gible or the reason does not qualify for leave.

(b) If an employer determines that an employee does not qualify for
OFLA leave for the reason requested because a medical verification is
incomplete or insufficient, the written notice that the employee does not
qualify must state what additional information is required to make the ver-
ification complete or sufficient, and the employee must be afforded a rea-
sonable period of time to correct the deficiency.

(7) An employer may not request medical verification of the need for
sick child leave until after an employee’s third occurrence of sick child
leave in the same OFLA leave year.

(8) When an employee fails to respond to reasonable employer
requests for medical verification of the employee’s requested reason for
leave to determine whether the leave is OFLA qualifying, the employer
may deny use of OFLA leave until medical verification is received.

(9) An employer may not request medical verification of the need for
OFLA leave for the death of a family member under ORS 659A.159 (e) and
OAR 839-009-0230(5).

(10) An employee who has refused a suitable offer of light duty or
modified employment under ORS 659A.043(3)(a)(D) or 659A.046(3)(d)
and who otherwise is entitled to OFLA leave under 659A.150 to 659A.186:

(a) Automatically commences a period of OFLA leave upon refusing
the offer of employment; and

(b) Need not give notice to the employer that would otherwise be
required by this rule that the employee is commencing a period of leave.
See ORS 659A.162, OAR 839-006-0131(2) and 839-006-0136(4).

(11) A covered employer may provide an OFLA leave request form.
An example of a form that includes information for determining eligibility
for OFLA leave as well as leave covered by OFLA and FMLA is found at

Appendix A of this rule.
[ED. NOTE: Appendix referenced are available from the agency.]
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150-659A.186, 659A.043, 659A.046

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.150-659A.186, 659A.043, 659A.046

Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 1-2007, f. 1-16-07, cert. ef. 1-17-07; BLI 44-2007, f. 12-31-07,
cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-
11; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f.
& cert. ef. 6-24-15

Oregon Bulletin

37

839-009-0260
Medical Verification and Scheduling of Treatment

(1) An employer may require an employee to provide medical verifi-
cation of the need for OFLA leave, except that an employer may not require
medical verification for parental leave or for the death of a family member.

(2) All requests for medical verification must be in writing and must
state the consequences for failure to provide the requested medical verifi-
cation.

(3) Consistent with ORS 659A.306, the employer must pay the cost
of any medical verification not covered by insurance or another benefit
plan.

(4) When an employer requires eligible employees to give advance
written notice of foreseeable leave and an eligible employee gives such
notice, the employer may require the employee to provide medical verifi-
cation of the need for OFLA leave before the leave starts.

(5) When an employee commences unforeseeable OFLA leave as
defined in ORS 659A.165 (2) without prior notice, the employee must pro-
vide medical verification within 15 days of the employer’s request for ver-
ification.

(6) If an employer determines that a medical verification provided by
an employee is incomplete or insufficient, the employer must provide writ-
ten notice that states the verification is incomplete or insufficient and the
additional information needed to make it complete or sufficient.

(7) When an employee fails to respond to reasonable employer
requests for medical verification of the employee’s eligibility for foresee-
able leave to determine whether the leave is OFLA qualifying, the employ-
er may deny use of OFLA leave until complete or sufficient medical verifi-
cation is received.

(8) An employer may not delay the use of OFLA leave when medical
verification is not received before the commencement of unforeseeable
leave. The employer may designate the leave as provisionally approved,
subject to medical verification.

(9) If an employee submits medical verification signed by a health
care provider, the employer may not directly request additional information
from the employee or family member’s health care provider. However, with
permission from the employee or family member, a health care provider
representing the employer may contact the employee or family member’s
health care provider to clarify or authenticate the medical verification.

(10) An employer may not request subsequent medical verifications
more often than every 30 days and then only in connection with the
employee’s absence except when:

(a) Circumstances described by the previous medical verification
have changed significantly (e.g., the duration or frequency of absences, the
severity of conditions, or complications); or

(b) The employer receives information that casts doubt upon the
employee’s stated reason for the absence.

(11) If an employee requests OFLA leave for any purpose except
parental leave or leave for the death of a family member, the employer may
require the employee to obtain the opinion of a second health care provider
designated by the employer, at the employer’s expense. If the opinion of the
second provider conflicts with the medical verification provided by the
employee, the employer may require the two providers to designate a third
health care provider to provide an opinion at the employer’s expense (see
ORS 659A.168). The opinion of the third provider is binding on both the
employer and the employee.

(12) Upon request by the employee, the employer is required to pro-
vide the employee with a copy of any second and third medical opinions
required under section (11) of this rule. Absent extenuating circumstances,
the requested copies must be provided within five business days after the
receipt of the employee’s request.

(13) When OFLA leave is taken for the employee’s serious health
condition, the employer may require the employee to present verification
from the employee’s health care provider that the employee is able to
resume work before restoring the employee to work. The employer may not
require the employee to obtain a second opinion about the employee’s abil-
ity to return to work after taking OFLA leave. (See OAR 839-009-0270(7)).

(14) If an employee has taken sick child leave on all or any part of
three separate days during a leave year, the employer may require medical
verification from a health care provider on the fourth day or subsequent
occurrence of sick child leave within that leave year. The employer must
pay the cost of the verification not covered by insurance or another benefit
plan (see ORS 659A.306). The opinion of the health care provider is bind-
ing, and the employer may not require the employee to obtain a second
opinion.
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(15) When possible, an employee must make a reasonable effort to
schedule medical treatment or supervision at times that will minimize dis-

ruption of the employer’s operation.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.150 - 659A.186
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 3-2005, f. 1-6-05, cert. ef. 1-7-05; BLI 24-2005, f. 11-15-05, cert.
ef. 11-16-05; BLI 12-2006, f. 3-22-06, cert. ef. 3-24-06; BLI 44-2007, f. 12-31-07, cert. ef.
1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015,
f. & cert. ef. 6-24-15

839-009-0325
Purpose and Scope

(1) The Civil Rights Division of the Bureau of Labor and Industries
(“division”) enforces ORS 659A.270 to 659A.285 which require certain
employers to grant leave for victims of domestic violence, harassment, sex-
ual assault or stalking. These rules implement and interpret 659A.270 to
659A285.

(2) The division also enforces ORS 659A.290, requiring all employ-
ers to provide reasonable safety accommodation (including use of available
paid leave from employment) for, and prohibiting discrimination or retali-
ation against, victims of domestic violence, harassment, sexual assault or
stalking. Additional rules implementing and interpreting ORS 659A.290
are found at OAR 839-005-0160 and 839-005-0170.

(3) ORS 659A.190 to 659A.198 provide for leave for crime victims
to attend criminal proceedings. The division does not have authority to

enforce ORS 659A.190 to 659A.198.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert.
ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0330

Unlawful Practice under ORS 659A.270-.290; Prohibited
Discrimination; Notice Obligations of All Employers; Obligations of
State of Oregon as Employer

(1) It is an unlawful employment practice for an employer covered
under ORS 659A.270 to 659A.285 to deny leave for victims of domestic
violence, harassment, sexual assault or stalking to an eligible employee or
to discharge, threaten to discharge, demote, suspend or in any manner dis-
criminate or retaliate against an employee with regard to promotion, com-
pensation or other terms, conditions or privileges of employment because
the employee inquires about, applies for, or takes leave as provided under
659A.270 to 659A.285 for victims of domestic violence, harassment, sex-
ual assault or stalking.

(2) It is an unlawful employment practice under ORS 659A.290 for
any employer to discriminate against an individual because an individual is
a victim of domestic violence, harassment, sexual assault or stalking. See
OAR 839-005-0160 and 839-005-0170.

(3) Every employer covered under ORS 659A.270 to 659A.285 shall
keep summaries of 659A.270 to 695A.285 and summaries of all rules
promulgated for the enforcement of these statutes posted in a conspicuous
and accessible place in or about the premises where the employees of the
covered employer are employed. Employers may download any number of
summaries from the website of the Bureau of Labor and Industries at no
charge, or upon request of a printed copy from the bureau, the first copy
shall be furnished without charge.

(4) Upon request, the bureau shall furnish the complete text of all
rules promulgated pursuant to ORS 659A.270 to 659A.285 to any employ-
er without charge.

(5) The State of Oregon shall annually inform all its employees of the
provisions of 659A.290, regarding reasonable safety accommodations.

(6) If the State of Oregon has knowledge, or reasonably should have
knowledge, that its employee is a victim of domestic violence, harassment,
sexual assault or stalking and that any direct or indirect communication
from a suspected or convicted perpetrator is made or attempted to be made
in the workplace to the eligible employee, the State of Oregon shall imme-
diately inform the employee and offer to report the communication to law

enforcement.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11;
BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f.
& cert. ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0340
Definitions: Leave under ORS 659A.270-659A .285

(1) “Covered employer” means an employer who employs 6 or more
individuals in the state of Oregon for each working day during each of 20
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or more calendar workweeks in the year in which an eligible employee
takes leave under ORS 659A.270 to 659A .285 for victims of domestic vio-
lence, harassment, sexual assault or stalking or in the year immediately pre-
ceding the year in which an eligible employee takes the leave.

(2) “Eligible employee” means an employee who is employed in the
state of Oregon on the date leave begins under ORS 659A.270 to 659A.285
for victims of domestic violence, harassment, sexual assault or stalking and
is a victim of domestic violence, harassment, sexual assault or stalking or
is the parent or guardian of a minor child or dependent who is the victim of
domestic violence, harassment, sexual assault or stalking.

(3) “Dependent” includes an adult dependent child substantially lim-
ited by a physical or mental impairment as defined by ORS
659A.104(1)(a), (3), and (4) or any adult over whom the employee has
guardianship.

(4) “Immediate family” of a “victim” as defined in this section
includes the victim’s spouse as defined in OAR 839-009-0210(21); domes-
tic partner; custodial parent; non-custodial parent; adoptive parent; foster
parent; biological parent; step parent; parent-in-law; parent of domestic
partner; sibling; child; stepchild; grandparent; grandchild; a person with
whom the victim of domestic violence, harassment, sexual assault or stalk-
ing is or was in a relationship of in loco parentis; or any person who had the
same primary residence as the victim at the time of the domestic violence,
harassment, sexual assault or stalking.

(5) “In loco parentis” means in the place of a parent, having financial
or day-to-day responsibility for the care of a child. A legal or biological
relationship is not required.

(6) “Minor child” for purposes of OAR 839-009-0325-.0365 and ORS
659A.270-.285 has the same meaning as “child” as defined in OAR 839-
009-0210(2) for purposes of parental and sick child leave.

(7) “Parent or guardian” for purposes of an employee taking leave for
a minor child or dependent who is a victim of domestic violence, harass-
ment, sexual assault or stalking means a custodial parent, non-custodial
parent, step parent, adoptive parent, foster parent, biological parent, same-
gender domestic partner of a parent or an employee who is or was in rela-
tionship of in loco parentis with a minor child or a dependent.

(8) “Victim of domestic violence” means an individual who has been
threatened with abuse or who is a victim of abuse as defined in ORS
107.705.

(9) “Victim of harassment” means an individual against whom harass-
ment has been committed as described in Oregon’s criminal code at ORS
166.065.

(10) “Victim services provider” means a prosecutor-based victim
assistance program or a nonprofit program offering safety planning, coun-
seling, support or advocacy related to domestic violence, harassment, sex-
ual assault or stalking.

(11) “Victim of sexual assault” means an individual against whom a
sexual offense has been threatened or committed as described in ORS
163.305 to 163.467 or 163.525

(12) “Victim of stalking” means:

(a) An individual against whom stalking has been threatened or com-
mitted as described in ORS 163.732; or

(b)An individual who has obtained a temporary or permanent court’s
stalking protective under ORS 30.866.

(13) “Victim” includes any other person who has suffered financial,
social, psychological or physical harm as a result of domestic violence,
harassment, sexual assault or stalking committed against a victim as
defined in subsections (8), (9), (11), and (12), including a member of the
victim’s immediate family as defined in this rule.

(14) In no event will an alleged perpetrator of domestic violence,
harassment, sexual assault, or stalking be considered a victim for the pur-

poses of these rules.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-
2011, f. 10-13-11, cert. ef. 10-14-11; BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012,
f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 14-2014(Temp), f. & cert. ef.
11-20-14 thru 5-15-15; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0350
Length of Leave and Other Conditions

(1) A covered employer must allow an eligible employee to take rea-
sonable leave for the purposes provided in ORS 659A.272.

(2) Reasonable leave means any amount of leave that does not cause
an undue hardship on a covered employer’s business.

(3) An eligible employee must follow the covered employer’s known,
reasonable, and customary procedures regarding periodic reporting to the
covered employer of the eligible employee’s current status.
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Stat. Auth.: ORS 659A 805

Stats. Implemented: ORS 659A.270 - 659A.285

Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 5-
2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0355
Undue Hardship: Leave under ORS 659A.270-.285

Undue Hardship means a significant difficulty and expense to a cov-
ered employer’s business and includes consideration of the size of the cov-
ered employer’s business and the covered employer’s critical need for the
eligible employee. Other factors to consider in determining whether grant-
ing leave under ORS 659A.270 to 659A.285 for victims of domestic vio-
lence, harassment, sexual assault or stalking will cause an undue hardship
on a covered employer’s business include, but are not limited to:

(1) The length of leave under ORS 659A.270 to 659A.285 for victims
of domestic violence, harassment, sexual assault or stalking requested and
the relative cost to a covered employer’s business;

(2) The overall financial resources of the covered employer’s facility
or facilities, the number of persons employed at the facility and the effect
on expenses and resources or other impacts on the operation of the facility
if the leave under ORS 659A.270 to 659A.285 for victims of domestic vio-
lence, harassment, sexual assault or stalking were granted;

(3) The overall financial resources of the covered employer, the over-
all size of the business of the covered employer with respect to the number
of its employees and the number, type and location of the covered employ-
er’s facilities;

(4) The type of operations conducted by the covered employer,
including the composition, structure and functions of the covered employ-

er’s workforce.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 5-2015, f. & cert.
ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0360
Intermittent Leave and Alternate Duty

(1) An eligible employee may take leave under ORS 659A.270 to
659A.285 for victims of domestic violence, harassment, sexual assault or
stalking in multiple blocks of time and/or requiring an altered or reduced
work schedule.

(2) A covered employer may transfer an employee on intermittent
leave or a reduced work schedule into an alternate position under the same
requirements for OFLA intermittent leave found in OAR 839-009-0245 (1)
and (2).

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.270 - 659A.285, OL 2011 c. 687

Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-

2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 5-2015, f. & cert.

ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0362
Notice by Employee: Leave under ORS 659A.270-659A.285

(1) An eligible employee seeking leave under ORS 659A.270 to
659A.285 for victims of domestic violence, harassment, sexual assault or
stalking will give the covered employer reasonable advance notice of the
employee’s intention to take leave unless giving the advance notice is not
feasible.

(2) When taking leave in an unanticipated or emergency situation, an
eligible employee must give oral or written notice as soon as is practicable.
This notice may be given by any other person on behalf of an eligible
employee taking unanticipated leave.

(3) An eligible employee able to give advance notice of the need to
take leave must follow the covered employer’s known, reasonable and cus-
tomary procedures for requesting any kind of leave;

(4) The covered employer may require the eligible employee to pro-
vide certification that:

(a) The eligible employee or the eligible employee’s minor child or
dependent is a victim of domestic violence, harassment, sexual assault or
stalking as defined in OAR 839-009-0340(14), (15), (16) and (17); and

(b) The leave taken is for one of the purposes identified in OAR 839-
009-0345.

(5) Any of the following constitutes sufficient certification:

(a) A copy of a police report indicating that the eligible employee or
the eligible employee’s minor child or dependent was a victim or alleged
victim of domestic violence, harassment, sexual assault or stalking as
defined in OAR 839-009-0340 (8), (9), (11) and (12); or

(b) A copy of a protective order (defined as an order authorized by
ORS 30.866, 107.095(1)(c), 107.700 to 107.735, 124.005 to 124.040 or
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163.730 to 163.750 or any other order that restrains an individual from con-
tact with an eligible employee or the employee’s minor child or dependent,
an order authorized by ORS 30.866, 107.095(1)(c), 107.700 to 107.735,
124.005 to 124.040 or 163.730 to 163.750) or other evidence from a court
or attorney that the eligible employee appeared in or is preparing for a civil
or criminal proceeding related to domestic violence, harassment, sexual
assault or stalking as defined in OAR 839-009-0340 (8), (9), (11) and (12);
or

(c) Documentation from an attorney; law enforcement officer
(defined as all police, corrections, and parole and probation officers who
are included in the Public Safety Standards and Training Act as described
in ORS 181.610 and 181.651); health care professional (defined as a physi-
cian or other health care practitioner who is licensed, certified or otherwise
authorized by law to provide health care services); licensed mental health
professional or counselor[,]; member of the clergy or victim services
provider with or from whom the eligible employee or the eligible employ-
ee’s minor child or dependent is receiving services including but not limit-
ed to treatment or counseling; assistance with relocating as a result of
domestic violence, harassment, sexual assault or stalking as defined in
OAR 839-009-0340 (8), (9), (11) and (12).

(6) Consistent with ORS 659A.306, the covered employer must pay
the cost of any medical verification related to OAR 839-009-0345(1)(b)
and (c) not covered by insurance or other benefit plan.

(7) The eligible employee will provide the certification within a rea-
sonable time after receiving the covered employer’s written request for the
certification.

(8) The covered employer may provisionally designate an absence as
leave under ORS 659A.270 to 659A.285 for victims of domestic violence,
harassment, sexual assault or stalking until sufficient certification is
received, if requested, to make a determination.

(9) An eligible employee on leave who needs to take more leave than
originally authorized should give the covered employer notice as soon as is
practicable prior to the end of the authorized leave, following the covered
employer’s known, reasonable and customary procedures for requesting
any kind of leave. However, when an authorized period of leave has ended
and an eligible employee does not return to work, a covered employer hav-
ing reason to believe the continuing absence may qualify as leave under
ORS 659A.270 to 659A.285 for victims of domestic violence, harassment,
sexual assault or stalking may request additional information. If the cov-
ered employer requests additional information the eligible employee will
provide the requested information as soon as is practicable. The covered
employer may not treat a continuing absence as unauthorized unless
requested information is not provided or does not support leave qualifica-
tion.

(10) All records and information kept by a covered employer regard-
ing an eligible employee’s leave under ORS 659A 270 to 659A 285 for vic-
tims of domestic violence, harassment, sexual assault or stalking, including
the fact that the eligible employee has requested or obtained such leave, are
confidential and may not be released without the express permission of the

eligible employee, unless otherwise required by law.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert.
ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0363
Use of Paid Leave: ORS 659A.270-659A .285

(1) Leave is unpaid leave unless otherwise provided by:

(a) A collective bargaining agreement;

(b) The terms of an agreement between the eligible employee and the
covered employer; or

(c) A covered employer’s policy.

(2) An eligible employee taking leave pursuant to an agreement
between the eligible employee and the covered employer, a collective bar-
gaining agreement or a covered employer policy may use any paid accrued
vacation leave or may use any other paid leave that is offered by the cov-
ered employer in lieu of vacation leave during the period of leave.

(3) Subject to the terms of any agreement between the eligible
employee and the covered employer or the terms of a collective bargaining
agreement or a covered employer policy, the covered employer may deter-
mine the order in which paid accrued leave is to be used when more than
one type of paid accrued leave is available to the employee.

(4) An eligible employee of the State of Oregon shall be granted leave
with pay for the purposes in ORS 659A.272 and OAR 839-009-0345.
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(a) Leave with pay taken under this subsection is in addition to any
vacation, sick, personal business, or other forms of paid or unpaid leave
available to the eligible employee.

(b) The eligible employee must exhaust all other forms of paid leave
before the employee may use the paid leave under this section.

(c) An eligible employee may take up to 160 hours of leave with pay
authorized by ORS 659A 283 in each calendar year.

(e) The State of Oregon shall allow its eligible employee who has
exhausted the 160 hours of leave with pay authorized by ORS 659A.283 to
take reasonable additional unpaid leave for the purposes in ORS 659A.272

and OAR 839-009-0345.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-
2013, f. & cert. ef. 12-31-13; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-
24-15

839-009-0365

Enforcement and Denial of leave under ORS 659A.270 to 659A.285
for Victims of Domestic Violence, Harassment, Sexual Assault or
Stalking

(1) A covered employer’s duties and obligations under ORS
659A.270 to 659A.285 extend to a successor employer as defined in feder-
al Family and Medical Leave Act rules at 29 CFR §825.107.

(2) It is an unlawful employment practice for a covered employer to
count leave under ORS 659A.270 to 659A.285 against an employee in
determining the employee’s compliance with attendance policies or to
count such leave against an employee when determining eligibility for
bonuses based on attendance. An employee is entitled to continue eligibili-
ty for a bonus based on attendance upon return from leave under ORS
659A.270 to 659A.285 and may not be disqualified from the bonus as a
result of taking leave.

(3) Pursuant to ORS 659A.030(1)(g), it is an unlawful employment
practice for any person, whether an employer or an employee, to aid, abet,
incite, compel or coerce the doing of any of the acts in violation of ORS

659A.270 to 659A.285 or to attempt to do so.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 322007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-
2011, f. 10-13-11, cert. ef. 10-14-11; BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012,
f. & cert. ef. 2-8-12 BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0380
Definitions: OMFLA

(1) “Active duty or call to active duty status” means duty under a call
or order to active duty, or notification of an impending call or order to
active duty, during a contingency operation, pursuant to Title 10 of the
United States Code. “Contingency operation” means a military operation
that:

(A) Is designated by the Secretary of Defense as an operation in
which members of the armed forces are or may become involved in mili-
tary actions, operations, or hostilities against an enemy of the United States
or against an opposing military force; or

(B) Results in the call or order to, or retention on, active duty of mem-
bers of the uniformed services under section 688, 12301(a), 12302, 12304,
12305, or 12406 of Title 10 of the United States Code, chapter 15 of Title
10 of the United States Code, or any other provision of law during a war or
during a national emergency declared by the President or Congress. (See 10
U.S.C. §101(a)(13))

(2) “Covered employer” means:

(a) The State of Oregon and a department, agency, board or commis-
sion of the State of Oregon;

(b) A local government, including but not limited to a county, city,
town, municipal corporation, independent public corporation or political
subdivision of the State of Oregon; and

(c) A person, firm, corporation, partnership, legal representative, or
other business entity that engages in any business, industry, profession, or
activity in the state of Oregon and that employs 25 or more individuals in
the state of Oregon for each working day during each of 20 or more calen-
dar workweeks in the year in which an eligible employee takes OMFLA
leave or in the year immediately preceding the year in which an eligible
employee takes OMFLA leave.

(3) “Domestic partner” means an individual joined in a domestic part-
nership.

(4) “Domestic partnership” for the purposes of ORS chapter 659A
means two individuals of the same sex who have received a Certificate of
Registered Domestic Partnership from the State of Oregon in compliance
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with ORS 432.405(1) and rules adopted by the State Registrar of the Center
for Health Statistics.

(5) “Eligible employee” means an individual who performs services
for compensation for an employer for an average of at least 20 hours per
week and includes all individuals employed at any site owned or operated
in Oregon by an employer, but does not include independent contractors.

(a) In determining an average of at least 20 hours per week, the
employer must count actual hours worked using guidelines set out pursuant
to the federal Fair Labor Standards Act. (See 29 CFR § 785)

(b) For the purpose of qualifying as an eligible employee, the employ-
ee need not perform services solely in the state of Oregon.

(c) Eligibility of employees reemployed following a period of uni-
formed service: The federal Uniformed Services Employment and
Reemployment Act, 38 USC 43 (USERRA) provides that an employee
reemployed following a period of uniformed service is entitled to the sen-
iority and seniority-based rights and benefits that the employee had on the
date the uniformed service began, plus any seniority and seniority-based
rights and benefits that the employee would have attained if the employee
had remained continuously employed. U.S. Department of Labor regulation
20 CFR §1002.210 provides that in determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. The rights and benefits protected by USERRA upon reem-
ployment include those provided by the employer and those required by
statute. Under USERRA, a reemployed service member would be eligible
for OMFLA leave if the number of days and the number of hours of work
for which the service member was employed by the civilian employer,
together with the number of days and number of hours of work for which
the service member would have been employed by the civilian employer
during the period of uniformed service, meet the eligibility requirements of
these rules. In the event that a service member is denied OMFLA leave for
failing to satisfy the days and hours of work requirement due to absence
from employment necessitated by uniformed service, the service member
may have a cause of action under USERRA but not under OMFLA.

(d) ORS 659A.082—-659A.088 provides that an employee reemployed
following a period of uniformed service is entitled to the seniority and sen-
iority-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. In determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. If a reemployed service member was eligible for leave
under OMFLA prior to the date uniformed service began, OMFLA’s eligi-
bility requirements are considered met.

(6) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(7) “Period of Military Conflict” means a period of war:

(a) Declared by the United States Congress;

(b) Declared by executive order of the President of the United States;
or

(c) In which a reserve component of the Armed Forces of the United
States is ordered to active duty pursuant to Title 32 of the United States
Code or section 12301 or 12302 of Title 10 of the United States Code.

(8) “Spouse” has the meaning given in OAR 839-009-0210(21).

Stat. Auth.: ORS 659A.093(6)

Stats. Implemented: ORS 659A.090 - 659A.099

Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-13; BLI 5-2015,
f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15

839-009-0410
Relationship of OMFLA to OFLA

(1) An eligible employee need not be eligible for protected leave
under the Oregon Family Leave Act (“OFLA”) in order to take protected
leave under the Oregon Military Family Leave Act (“OMFLA”).

(2) Protected leave taken by an eligible employee under OMFLA may
be included in the total amount of leave authorized under ORS 659A.162(1)
of OFLA if the employee is also eligible for OFLA leave and has any leave

entitlement remaining.
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 - 659A.099
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 12-2012,
f. & cert. ef. 11-21-12; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f. & cert. ef. 6-24-15
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839-009-0420
Relationship of OMFLA to FMLA

To the extent the employee’s need for OMFLA leave is also covered
by the Qualifying Exigency entitlements of the federal Family and Medical
Leave Act (FMLA) under 29 CFR §825.126, the employer may run

OMFLA leave and FMLA leave concurrently.
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 — 659A.099
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f.
& cert. ef. 6-24-15

839-009-0460
Enforcement and Retaliation

(1) A covered employer’s duties and obligations under OMFLA
extend to a successor employer as defined in the federal Family and
Medical Leave Act (FMLA) regulations at 29 CFR§ 825.107.

(2) In accordance with the provisions of OMFLA an eligible employ-
ee claiming a violation of the OMFLA may file a complaint with the Civil
Rights Division of the Bureau of Labor and Industries in the manner pro-
vided by ORS 659A.820.

(3) It is an unlawful employment practice for a covered employer to
retaliate or in any way discriminate against any person with respect to hir-
ing, tenure or any other term or condition of employment because the per-
son has inquired about OMFLA leave, submitted a request for OMFLA
leave or invoked any provision of OMFLA.

(4) Pursuant to ORS 659A.030(1)(f), it is an unlawful employment
practice for a covered employer to discharge, expel or otherwise discrimi-
nate against any person because the person has filed a complaint, testified
or assisted in any proceeding in connection with OMFLA.

(5) It is an unlawful employment practice for a covered employer to
count OMFLA leave against an employee in determining the employee’s
compliance with attendance policies, or to count OMFLA leave against an
employee when determining eligibility for bonuses based on attendance.

(6) Pursuant to ORS 659A.030(1)(g), it is an unlawful employment
practice for any person, whether an employer or an employee, to aid, abet,
incite, compel or coerce the doing of any of the acts in violation of OMFLA

or to attempt to do so.
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 — 659A.099
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 5-2015, f. & cert. ef. 5-18-15; BLI 8-2015, f.
& cert. ef. 6-24-15

Rule Caption: Amendments to clarify, conform with authorities,
correct citations; implement new statute.

Adm. Order No.: BLI 9-2015

Filed with Sec. of State: 6-29-2015

Certified to be Effective: 6-29-15

Notice Publication Date: 10-1-2014

Rules Amended: 839-003-0000, 839-003-0005, 839-003-0010, 839-
003-0015, 839-003-0020, 839-003-0025, 839-003-0031, 839-003-
0040, 839-003-0045, 839-003-0050, 839-003-0055, 839-003-0060,
839-003-0065, 839-003-0070, 839-003-0080, 839-003-0085, 839-
003-0090, 839-003-0095, 839-003-0100, 839-003-0200, 839-003-
0205, 839-003-0210, 839-003-0215, 839-003-0220, 839-003-0225,
839-003-0230, 839-003-0235, 839-003-0240, 839-003-0245
Subject: Amendments to clarify, conform with authorities, correct
citations. Clarify procedure for unlawful practice settlements, replace
“complainant” with “aggrieved person” to conform with statute, add
citations to federal housing laws, clarify enforcement of settlement
agreements and commissioner orders through civil actions, replace
references to “OSEA” with citation to Oregon Safe Employment Act,
clarify statutes of limitations in certain types of civil rights cases that
are different from the usual deadlines, clarify that settlement dis-
cussions and documents are exempt from disclosure. Edits to and
rearrangements within rules to integrate chronology of processes and
make them more understandable to the reader.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-003-0000
Purpose and Scope

(1) The policy of the State of Oregon guarantees all citizens of the
state the right to employment, housing, access to places of public accom-
modation and private vocational, professional or trade schools without
unlawful discrimination.
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(2) These rules govern the Civil Rights Division procedures for pro-
cessing all complaints filed with the division.
(3) In any matter not governed by these rules, the Commissioner of

the Bureau of Labor and Industries will exercise discretion under the law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.003 & 659A.805
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0005
Definitions

For purposes of these rules:

(1) “Administrator” means the Administrator of the Civil Rights
Division of the Bureau of Labor and Industries or a designee of the admin-
istrator.

(2) “Aggrieved person” means:

(a) A person who is, or was at any time, eligible to file a complaint
under ORS 659A.820 or who is otherwise similarly situated;

(b) A person who files a complaint personally or through an attorney
under ORS 659A.825; or

(c) A person on whose behalf the commissioner files a complaint as
provided in OAR 839-003-0100 or -0245.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the commissioner of the Bureau of Labor
and Industries or a designee of the commissioner.

(5) “Complaint” means for the purposes of ORS chapter 659A,
(except complaints under the Oregon Safe Employment Act (OSEA) in
ORS chapter 654, housing discrimination complaints under ORS
659A.145, 659A 421 or the federal Fair Housing Act, or a commissioner’s
complaint under ORS 659A.825) a written, verified statement that:

(a) Gives the name and address of the aggrieved person and the
respondent;

(b) Identifies the protected class basis of the complaint;

(c) Is signed by the aggrieved person;

(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the aggrieved person; and

(C) The causal connection between the aggrieved person’s protected
class and the alleged harm.

(6) “Days,” unless otherwise stated in the text of a document, means
calendar days.

(7) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(8) “EEOC” means the federal Equal Employment Opportunity
Commission.

(9) “Notice” means written information delivered personally or sent
by mail to the person’s last known personal or business address or business
address of the person’s designated representative.

(10) “OSEA” means the Oregon Safe Employment Act, ORS 654.001
to 654.295, 654.412 to 654.423, 654.750 to 654.780 and 654.991.

(11) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, or a perception of that
characteristic, such as race, sex, age, disability or other.

(12) “Person” has the meaning given in ORS 659A.001 (9).

(13) “Respondent” includes any person or other entity against whom
a complaint or charge of unlawful practices is filed with the division or
whose name has been added to such complaint or charge pursuant to ORS
659A.835(1).

(14) “Formal charges” are charges drafted and issued by the bureau’s
Administrative Prosecution Unit.

(15) “Substantial evidence” means:

(a) Proof that a reasonable person would accept as sufficient to sup-
port the allegations of the complaint, except complaints under ORS
659A.145 or 659A 421 or the federal Fair Housing Act (42 U.S.C. 3601 —
3614a),

(b) Under ORS 659A.145 or 659A.421 or the federal Fair Housing
Act (42 U.S.C. 3601 — 3614a), reasonable cause for the commissioner to
believe the facts concerning the alleged discriminatory housing practice are
sufficient to warrant the initiation of an administrative action or a civil
action in circuit court.

(16) “Substantial evidence determination” means the division’s writ-
ten findings of substantial evidence.

(17) “Written verified complaint” means a complaint that is in writ-
ing or print; and under oath or affirmation by the aggrieved person or the
parent or legal guardian of an aggrieved person who is an unemancipated

minor.
Stat. Auth.: ORS 659A.805
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Stats. Implemented: ORS 659A

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08;
Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru
5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 6-2010, f. & cert. ef. 2-24-10; BLI 8-
2011, f. 10-13-11, cert. ef. 10-14-11; BLI 5-2012(Temp), f. & cert. ef. 6-13-12 thru 12-10-
12; BLI 7-2012, f. & cert. ef. 8-8-12; BLI 8-2012(Temp), f. & cert. ef. 8-8-12 thru 1-31-13;
BLI 11-2012, f. & cert. ef. 10-10-12; BLI 13-2013, f. & cert. ef. 12-30-13; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0010
Who May File

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A 421 or the federal Fair Housing Act (42
U.S.C.3601-3614a). Complaints of housing discrimination must be filed in
accordance with OAR 839-003-0200.

(2) Any person claiming to be aggrieved by an unlawful practice may
file a complaint with the division personally or through an attorney.

(3) Any employee, or a representative authorized to do so by ORS
654.062(2), may file a complaint with the division alleging discrimination
by an employer against the employee for raising issues of employee safety
or health in the workplace.

(4) The commissioner of the Bureau of Labor and Industries or attor-
ney general of the State of Oregon may file a complaint whenever there is

reason to believe that a person has committed unlawful practices.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A 820 & 659A.825
Hist.: BL7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-
2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-08;
BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0015
Equal Employment Opportunity Commission

If an aggrieved person wants to file a complaint alleging facts that
would also violate federal discrimination statutes administered by the fed-
eral Equal Employment Opportunity Commission (EEOC) and the com-
plaint meets federal filing requirements, the division may accept it on
behalf of EEOC and co-file the complaint with EEOC. Under a work-shar-
ing agreement between the division and EEOC the division, in most

instances, will process the complaint for both agencies.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.820, 42 USC Sec. 706(c) & (d) (Title VII of the Civil Rights
Act of 1964, as amended), 42 USC Sec. 101-108 (Title I of the Americans with Disabilities
Act) & 29 USC Sec. 621-634 (The Age Discrimination in Employment Act of 1967)
Hist.: BL 7-1981, f. & ef. 6-25-81; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. &
cert. ef. 5-17-02; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0020
Civil Action

(1) Civil actions in state or federal court alleging unlawful practices
under 659A.145 or 659A.421 or the federal Fair Housing Act (42 U.S.C.
3601 — 3614a are covered under OAR 839-003-0235 and not under this
rule.

(2) An aggrieved person alleging unlawful practices may file a civil
action in state or federal court as provided in ORS 659A.870 to 659A.885.

(a) An aggrieved person is not required to file a complaint of unlaw-
ful practices with the division before filing a civil action alleging the
unlawful practices.

(b) An aggrieved person filing a civil action alleging unlawful prac-
tices waives the right to file a complaint with the division with respect to
those matters alleged in the civil action.

(3) After filing a complaint with the division, an aggrieved person
may file a civil action in state or federal court alleging the same matters as
those alleged in the complaint. The aggrieved person should notify the divi-
sion of the civil action. When the division receives notice from the
aggrieved person or aggrieved person’s attorney, or court documents indi-
cating that such a civil action has been filed, the division will dismiss the
complaint. The division will notify the aggrieved person and respondent
that the division has dismissed the complaint.

(4) The commissioner will notify the aggrieved person in writing of
the right to file a civil action as provided in ORS 659A.870 to 659A.885,
when a complaint is dismissed by the division or on the one-year anniver-
sary of the complaint filing, whichever occurs first. Except as provided in
section (5) of this rule, the aggrieved person has 90 days from the notice
mailing date to file a civil action.

(5) A civil action under ORS 659A .885 alleging an unlawful practice
in violation of ORS 659A.403 or 659A.406 (public accommodation) must
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be commenced within one year of the occurrence of the unlawful practice,
whether or not the aggrieved person first files a complaint with the division.

(6) An aggrieved person filing a complaint with the division alleging
unlawful practices by a public body or any officer, employee or agent of a
public body, as defined in ORS 30.260, need not file a tort claim notice with
the public body. However, ORS 30.275 requires a tort claim notice be sent
by the aggrieved person to the public body within 180 days of the alleged
unlawful practice if: the aggrieved person files a civil action in court
instead of filing a complaint with the division; or a complaint is dismissed
by or withdrawn from the division, and the aggrieved person then files a
civil action. The division encourages aggrieved persons filing complaints
against public bodies to file a tort claim notice at the same time they file the
complaint.

(7) A civil action or an action for a writ of mandamus alleging breach
of a settlement agreement to which the division is a party may be filed as
provided by ORS 659A.840 and 659A .860 in the manner provided by ORS
659A.885(3). An aggrieved person may instead file a complaint with the
commissioner to seek enforcement of a settlement agreement to which the
division is a party, within one year after the act or omission alleged to be a
violation of the agreement. The commissioner will process the complaint in

the same manner as provided for a complaint filed under ORS 659A.820.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.800- 659A.890
Hist.: BL7-1981, f. & ef. 6-25-81; BL 12-1982, f. & ef. 8-10-82; BL4-1996, f. & cert. ef. 3
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2006,
f. 3-16-06, cert. ef. 3-20-06; BLI 24-2006(Temp), . 7-5-06, cert. ef. 7-7-06 thru 1-3-07; BLI
38-2006, f. 10-25-06, cert. ef. 10-27-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-
2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-08;
BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 13-2013, f. & cert. ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0025
Filing a Complaint

(1) Complaints under the Oregon Safe Employment Act (OSEA),
which includes ORS 654.001 to 654.295, 654.412 to 654.423, 654.750 to
654.780 and 654.991, must be filed in accordance with OAR 839-003-
0031.

(2) Complaints under ORS 659A.145 or 659A.421 or the federal Fair
Housing Act (42 U.S.C. 3601 — 3614a) must be filed in accordance with
OAR 839-003-0200, or 839-003-0245 (Commissioner’s Housing
Complaint).

(3) Commissioner’s complaints other than commissioner’s housing
complaints must be filed in accordance with OAR 839-003-0100.

(4) An aggrieved person or the aggrieved person’s attorney may file a
complaint alleging unlawful practices, in person or by mail, with the divi-
sion at any bureau office in the state of Oregon. The complaint must meet
the standards provided in OAR 839-003-0005(4).

(5) The filing date is the date the division receives a complaint that
meets the standards provided in OAR 839-003-0005(4).

(6) A complaint must be filed with the division no later than one year
after the alleged unlawful practice occurred. If the alleged unlawful prac-
tice is of a continuing nature, the right to file a complaint exists so long as
the person files the complaint within one year of the most recent date the
unlawful practice occurred.

(7) An aggrieved person alleging constructive discharge from
employment must file a discrimination complaint with the division within
one year of the date the discharge occurred.

(8) The procedures for filing a complaint are as follows:

(a) An aggrieved person or the aggrieved person’s attorney makes an
inquiry to the division;

(b) The division may provide the aggrieved person or the aggrieved
person’s attorney with a letter of information and/or questionnaire to assist
in determining whether there is a basis for filing a complaint;

(c) If the division determines the aggrieved person has a basis for fil-
ing a complaint, the division will draft a complaint based upon the infor-
mation provided by the aggrieved person and send or give the complaint to
the aggrieved person or the aggrieved person’s attorney for review. The
aggrieved person or the aggrieved person’s attorney will request any nec-
essary changes to the complaint.

(d) The aggrieved person will verify and sign the complaint. The com-
plaint will then be submitted to the division.

(e) If the aggrieved person is an unemancipated minor the complaint
must be signed by the minor and the parent or legal guardian of the minor.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 654.062 & 659A

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BL 2-1998, f. & cert.
ef. 2-3-98; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 12-
2004, f. 10-22-04 cert. ef. 10-25-04; BLI 19-2007(Temp), f. & cert. ef. 7-18-07 thru 1-1-08;
BLI 29-2007, f. 9-27-07 cert. ef. 10-1-07; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
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thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef.
11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 6-2010, f. & cert. ef.
2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11; BLI 5-2012(Temp), f. & cert. ef. 6-13-
12 thru 12-10-12; BLI 7-2012, f. & cert. ef. 8-8-12; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0031
Filing a Complaint under the Oregon Safe Employment Act (OSEA)

(1) An aggrieved person or the aggrieved person’s attorney may file a
complaint under the Oregon Safe Employment Act, ORS 654.001 to
654.295, 654412 to 654.423, 654.750 to 654.780 and 654.991 (OSEA), in
person or by mail, with the division at any bureau office in the state of
Oregon.

(2) “Complaint” means a written statement signed by the aggrieved
person that:

(a) Gives the name and address of the aggrieved person and the
respondent;

(b) Identifies the protected class basis of the complaint;

(c) Is signed by the aggrieved person;

(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the aggrieved person; and

(C) The causal connection between the aggrieved person’s protected
class and the alleged harm.

(3) A person alleging discrimination or retaliation for reporting or
opposing unsafe or unhealthy work conditions under ORS 654.062 must
contact the division within 90 days of having reasonable cause to believe
that such violation has occurred. An employee would have reasonable
cause to believe a violation has occurred on the earliest date that the
employee:

(a) Believed retaliation had occurred against the employee for oppos-
ing employee health and safety hazards; and

(b) Knew or should have known of the right to file a complaint with
the division and of the requirement that the complaint be filed within 90
days of the alleged retaliation.

(A) If a notice required by OSEA, as provided in OAR 437-001-
0275(2)(a), was properly posted in the employee’s workplace, continuous-
ly on and following the date of the alleged retaliation, the division will find
that the employee knew or should have known of the 90-day filing require-
ment.

(B) If the employer failed to post the required OSEA poster, the 90-
day filing requirement will begin on the date the employee learned of the
right to file a complaint and of the 90-day filing requirement. The employ-
ee may establish this date based on the employee’s own statement or other
evidence offered by the employee.

(C) If the employer disagrees with the employee’s presented date as
the date the employee learned of the right to file a complaint, the burden is
on the employer to show that the employee knew or should have known on
an earlier date.

(D) If extenuating circumstances exist, the division may extend the

90-day period as provided in 29 CFR §1977.15 (3).
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 654.062; ORS 659A.800 - 659A.865
Hist.: BLI 5-2012(Temp), f. & cert. ef. 6-13-12 thru 12-10-12; BLI 7-2012, f. & cert. ef. 8-
8-12; BLI 13-2013, f. & cert. ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0040
Amendment of Complaints

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). Complaints of housing discrimination must be
amended in accordance with OAR 839-003-0205.

(2) The division may amend a complaint to correct technical defects
and to add additional persons as respondents. The division may amend a
complaint on its own initiative or at the aggrieved person’s request (with
the division’s agreement) at any time prior to the issuance of formal
charges, except that respondents may only be added during the course of
investigation. Examples of technical defects include: clerical errors, addi-
tions or deletions, name and address corrections, and statute or rule citation
eITorS.

(3) A complaint may be amended to add a protected class only if the
addition is supported by facts already alleged. New facts may not be added.
If new facts are alleged, the aggrieved person must file a new complaint
meeting the standards provided in OAR 839-003-0005(5).

(4) Amended complaints need not be verified or signed by the
aggrieved person.

(5) The division will send a copy of the amended complaint to the

aggrieved person and all respondents.
Stat. Auth.: ORS 659A.805
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Stats. Implemented: ORS 659A.820

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 2-2005, f. 1-6-05, cert. ef. 1-7-05; BLI
7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-
08; BLI 40-2008(Temp), . 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 6-2010, f. & cert. ef. 2-24-10; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0045
Withdrawal of Complaint

(1) This rule does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). The withdrawal of a housing discrimination com-
plaint is addressed in OAR 839-003-0210.

(2) An aggrieved person may voluntarily withdraw a complaint at any
time by giving the division written notice of the aggrieved person’s deci-
sion to withdraw. If the aggrieved person wants a federal “right to sue let-
ter,” the aggrieved person must provide a written request to EEOC or to the
division. If the aggrieved person makes the request to the division, the divi-

sion will forward the request to EEOC.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A
Hist.: BL7-1981, f. & ef. 6-25-81; BL. 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0050
Administrative Dismissal

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A 421 or the federal Fair Housing Act (42
U.S.C.3601 —3614a). Administrative dismissal of a housing discrimination
complaint is addressed in OAR 839-003-0215.

(2) The division will dismiss the complaint if it determines that the
bureau has no jurisdiction over the allegations of the complaint.

(3) The division may dismiss the complaint if the aggrieved person
files a proceeding, based on the same set of facts, with another state or fed-
eral agency having the authority to provide remedy to the aggrieved person
for the alleged discrimination.

(4) If an aggrieved person or the aggrieved person’s attorney fails to
cooperate with the division, the division may dismiss the complaint.

(5) The aggrieved person must notify the division in writing of
address and telephone number changes. When an aggrieved person cannot
be located by reasonable efforts, the division may dismiss the complaint.

(6) The division will dismiss a complaint unless substantial evidence
of unlawful discrimination is found. Such dismissal notice will include a
statement that the complaint has been dismissed and a notice of the
aggrieved person’s right to file a civil action, if such right exists.

(7) The division will dismiss complaints alleging violation of federal
discrimination statutes administered by EEOC (see OAR 839-003-0015) in
accordance with federal requirements.

(8) The division may elect to administratively dismiss a complaint
without investigation. In such instances, the division will notify the
aggrieved person and respondent of the dismissal and issue notice of the
aggrieved person’s right to file a civil action, if such right exists.

(9) The division will dismiss a complaint if it learns that the aggrieved
person has filed a civil action alleging the same matters, as provided in

OAR 839-003-0020.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.680, 659A.835, 659A.850 & 659A.870 - 659A.885
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0055
Conciliation Agreements Prior to Completion of the Investigation

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A 421 or the federal Fair Housing Act
(42 U.S.C. 3601 - 3614a):

(1) The division encourages aggrieved persons and respondents to
resolve complaints by mutual agreement at any time. The division will
facilitate settlement negotiations between the aggrieved person and respon-
dent, as provided in this rule, at any time during the investigation.

(2) If the aggrieved person and respondent agree upon settlement, the
division will draft a settlement agreement that states:

(a) That a “no fault” settlement has been reached;

(b) That the aggrieved person, the respondent and the Civil Rights
Division accept the terms of the agreement as a resolution of the complaint;
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(c) The specific action(s) the aggrieved person and respondent will
take as a result of the complaint settlement and the time within which the
action(s) will be taken; and

(d) That the division may investigate any alleged breach of the agree-
ment.

(3) The settlement agreement will not include release language that
applies to any forum other than the Civil Rights Division.

(4) The aggrieved person, the respondent and a representative of the
division will sign the division’s settlement agreement. Upon execution of
this agreement, the division will notify the aggrieved person and respon-
dent that the complaint is dismissed. The aggrieved person and respondent
will receive copies of the signed agreement.

(5) The division may allow the aggrieved person and the respondent
to enter into a private agreement with release language in addition to the
division’s agreement. The division will not be a party to nor enforce private
agreements and they do not become part of the agency record.

(6) Nothing in these rules is intended to preclude private settlement
between the aggrieved person and the respondent.

(7) Nothing said or done in the course of settlement discussions con-
cerning a complaint alleging an unlawful practice may be disclosed in any
manner, including but not limited to disclosure under ORS 192.410 to
192.505 (public records law), or be used as evidence in a subsequent pro-

ceeding without the written consent of the persons concerned.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.835, 659A.840 & 659A.850
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 102002, f. & cert. ef. 5-17-02; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-
21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-
3-08, cert. ef. 12-5-08; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0060
Fact-Finding Conference

(1) This rule applies to complaints of unlawful practices, including
housing discrimination under ORS 659A.145 or 659A.421 or the federal
Fair Housing Act (42 U.S.C. 3601 — 3614a).

(2) At its discretion, the division may hold a fact-finding conference.
This conference may encompass part or all of the division’s investigation
of the complaint. The aggrieved person and the respondent will attend the
conference and a division representative will conduct the conference. The
purposes of the conference will be to:

(a) Review evidence regarding the complaint;

(b) Identify the undisputed elements of the complaint;

(c) Define and, if possible, resolve the disputed elements of the com-
plaint; and

(d) Attempt to settle the complaint.

(3) The division will schedule the conference, notifying the aggrieved
person and the respondent of the time and place. The division may require
the aggrieved person and the respondent to provide information and docu-
ments relevant to the complaint. The division may issue subpoenas ad tes-
tificandum to compel the respondent’s representatives to attend the confer-
ence and issue subpoenas duces tecum to compel the production of docu-
ments at the conference.

(4) The conference may be rescheduled, subject to the division’s
approval, at the request of the aggrieved person] or the respondent, or at the
division’s discretion.

(5) The aggrieved person’s failure to attend the conference may cause
the complaint to be administratively dismissed if the division determines
that the aggrieved person has failed to cooperate pursuant to OAR 839-003-
0050(3).

(6) If the aggrieved person attends the conference but the respon-
dent’s representatives fail to attend, the division representative may pro-
ceed based on the information in the division’s possession.

(7) The respondent’s representatives at a fact-finding conference
should include persons with:

(a) Knowledge of the facts bearing on the complaint; and

(b) Authority to negotiate a settlement agreement.

(8) The aggrieved person and the respondent may be accompanied by
legal counsel, but counsel’s role is strictly limited to providing legal advice
to the counsel’s client.

(9) The division’s representative conducting the conference may:

(a) Question the participants about facts alleged in the complaint, or
the response;

(b) Ask for additional statements and documentation from the
aggrieved person and the respondent;

(c) Terminate discussion of a particular point when further discussion
would be irrelevant or repetitive;
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(d) Exclude witnesses with the exception of the aggrieved person, the
respondent and counsel;

(e) Order unruly participants to leave the conference;

(f) Audio-record the conference with the knowledge of the partici-
pants;

(g) Attempt to negotiate a settlement agreement between the parties;
and

(h) Recess or terminate the conference at any time.

(10) If the conference does not result in settlement, the division will
either continue the investigation or dismiss the complaint. This subsection
does not apply to housing discrimination complaints under ORS 659A.145

or 659A 421 or the federal Fair Housing Act (42 U.S.C. 3601 — 3614a).
Stat. Auth.: ORS 659A .805
Stats. Implemented: ORS 659A.800, 659A 850 & 659A.860
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 1-1993, f. 3-25-93, cert. ef. 4-1-93; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef.
11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. & cert. ef.
6-29-15

839-003-0065
Investigations

(1) This rule does not apply to housing discrimination complaints
under ORS 659A.145 or 659A 421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). Investigation of housing discrimination complaints
is addressed in OAR 839-003-0220.

(2) The division may investigate the allegations contained in a com-
plaint to determine objectively whether there is substantial evidence of
unlawful discrimination. The division will determine the method by which
complaints will be investigated or otherwise processed. The division will
not investigate allegations occurring more than one year prior to the date
the complaint was filed unless the allegations constitute a continuing viola-
tion or the circumstances occurring more than one year prior to the date the
complaint was filed pertain to timely allegations.

(3) The investigation may include interviews with the aggrieved per-
son, the respondent’s representatives, and any other persons whom the divi-
sion chooses to interview. The investigation may also involve the examina-
tion and analysis of written documents.

(4) The investigator may audio-record statements with the knowledge
of the participants.

(5) The respondent has the right to have a representative present dur-
ing interviews of current supervisory employees.

(6) The respondent’s current, non-supervisory, or former employees,
may request that a representative for the respondent be present during inter-
views by a division representative.

(7) An aggrieved person, respondent or witness interviewed by the
division may request a copy of the summary report of the individual’s own
interview. The division may request that the aggrieved person, respondent
or witness confirm by signature that the summary report is an accurate rep-
resentation of the interview. The aggrieved person, respondent or witness
may submit to the division additional comments regarding the interview.

(8) The division representative may make written request to the
respondent for documents, records, files or other sources of evidence. The
respondent will provide such information within 21 days of the date of the
division’s written request. The division may grant the respondent addition-
al time in which to respond.

(9)The division may issue subpoenas compelling division access to
premises, records and witnesses. Failure to respond to a subpoena may
result in the division making a determination based on available informa-
tion.

(10) Upon conclusion of the investigation, the division will either
issue a substantial evidence determination or will dismiss the complaint.
The division will mail a copy of the substantial evidence determination or
dismissal notice to the aggrieved person and respondent.

(11) If the division does not find substantial evidence of unlawful dis-
crimination, the division will dismiss the complaint, notify the aggrieved
person and respondent of the dismissal and notify the aggrieved person of
the right to file a civil action, if such right exists.

(12) If the division finds substantial evidence of unlawful discrimina-
tion, the complaint may be assigned to a division representative for settle-
ment. However, the commissioner may proceed directly to a contested case
hearing if the interests of justice so require.

(13) A substantial evidence determination or dismissal may not be
appealed to the division.

(14) The division may reopen a case at its own discretion.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800, 659A.805, 659A 835, 659A.870 - 659A 885
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Hist.: BL 7-1981, f. & ef. 6-25-81; BL 13-1981, f. & ef. 11-18-81; BL 12-1982, f. & ef. 8-
10-82; BL 12-1992(Temp), f. & cert. ef. 11-3-92; BL 2-1993, f. 3-25-93, cert. ef. 4-1-93; BL
4-1996, f. & cert. ef. 3-12-96; BL 2-1998, f. & cert. ef. 2-3-98; BLI 11-2000, f. & cert. ef. 3-
24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef.
11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. & cert. ef.
6-29-15

839-003-0070
Settlement Process After Substantial Evidence Determination

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). The settlement process after a substantial evidence
determination in housing discrimination complaints is addressed in OAR
839-003-0225.

(2) If the division finds substantial evidence of unlawful practices, the
division may seek to eliminate the effects of the unlawful discriminatory
act(s) by conference, settlement and persuasion. The division will facilitate
settlement negotiations between the aggrieved person and respondent as
provided in OAR 839-003-0055.

(3) If no settlement agreement is reached in the period of time set
aside for settlement after a substantial evidence determination, the division
retains the discretion to further negotiate settlement, administratively dis-
miss the complaint, or proceed to a contested case hearing.

(4) The aggrieved person may withdraw the aggrieved person’s own
complaint at any time.

(5) Nothing said or done in the course of settlement discussions con-
cerning a complaint alleging an unlawful practice may be disclosed in any
manner, including but not limited to disclosure under ORS 192.410 to
192.505 (public records law), or be used as evidence in a subsequent pro-

ceeding, without the written consent of the persons concerned.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.835 & 659A.840
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0080
Access to Records in Investigative Files

(1) Investigatory information relating to any complaint filed under
ORS 659A.820 or 659A.825, until such time as the complaint is resolved
under ORS 659A.835, or a final order is issued under ORS 659A.850, is
exempt from disclosure under Oregon Public Records Law (ORS 192.410
to 192.505) unless the public interest requires disclosure in the particular
instance, as determined by the division.

(2) Section (1) of this rule applies to all records in the investigative
file of a complaint other than the complaint document.

(3) Notwithstanding sections (1) and (2) of this rule, [However,] an
aggrieved person, respondent or witness interviewed by the division may
request a copy of the summary report of the individual’s own interview, and
may request to inspect or receive copies of records that the individual has
given to the division.

(4) After a complaint is closed, any person may request to inspect or
obtain a copy of the file as provided under Oregon Public Records Law by
following the procedures set out by the division in the case closing letter,
or by following the procedures for requesting public records as set out on
the Bureau of Labor and Industries’s web site at http://www.oregon.gov/
boli/Pages/Public-Records-Requests/Landing.aspx.

(5) The division will not disclose information prohibited from disclo-
sure by ORS 659A.840(6) or by any other state or federal law or under any
contractual agreement between the bureau and federal, state and local agen-
cies.

(6) An aggrieved person’s or respondent’s designation of information

as confidential will not supersede the Oregon Public Records Law.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 192.440(3) & 192.501(8)
Hist.: BL7-1981, f. & ef. 6-25-81; BL 10-1984(Temp), f. & ef. 9-6-84; BL 4-1996, f. & cert.
ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-
2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-
08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08
thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0085
Subpoenas

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A 421 or the federal Fair Housing Act
(42 U.S.C. 3601 —3614a):
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(1) The commissioner or the commissioner’s designee may issue a
subpoena to require:

(a) The presence and testimony of witnesses;

(b) The production of evidence, including but not limited to books,
records, correspondence or documents in the possession or under the con-
trol of the person subpoenaed; and

(c) Access to evidence to be examined or copied.

(2) If any person fails to comply with a subpoena issued under this
rule, the commissioner may initiate the legal procedures necessary to

enforce compliance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800(4)
Hist.: BL7-1981, f. & ef. 6-25-81; BL. 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0090
Remedy

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). Remedies in complaints of housing discrimination
are addressed in OAR 839-003-0230.

(2) In cases of unlawful employment practices, remedy includes, but
is not limited to:

(a) Employment or reemployment;

(b) Wages or other benefits lost due to the unlawful practice;

(c) Out-of-pocket expenses attributable to the unlawful practice;

(d) Compensation for emotional distress and impaired personal digni-
ty; and

(e) Interest.

(3) Consideration of all acts alleged to comprise a hostile work envi-
ronment in a complaint, including alleged acts occurring outside the one
year statute of limitations for filing a complaint, is permissible for the pur-
poses of assessing liability, so long as any act contributing to that hostile
work environment takes place within the statutory period.

(3) In order to recover damages for lost wages, the aggrieved person
will generally be required to mitigate damages by seeking employment.

(a) Earned income from employment may be deducted from lost wage
damages.

(b) In most cases, unearned income such as unemployment or public
assistance benefits will not be deducted from lost wage damages.

(4) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(2) and (3) of this rule. Nothing in this rule will be construed to limit or alter
the statutory powers of the commissioner to protect the rights of persons
similarly situated to the aggrieved person or to order the performance of an
act or a series of acts designed to eliminate the effect of any unlawful prac-
tice found.

(5) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(6) When the respondent makes an offer of remedy, the division will
inform the aggrieved person of the offer. If the aggrieved person does not
accept an offer that the division has determined will eliminate the effects of
the unlawful practice, the division may dismiss the complaint.

(7) Any settlement agreement signed by the division or order issued
by the commissioner may be enforced by mandamus or injunction or by

civil action to compel specific performance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.865
Hist.: BL 7-1981, f. & ef. 6-25-81; BL. 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 20-2005, f. 10-20-05, cert. ef. 10-21-
05; BLI 8-2006, f. 3-16-06 cert. ef. 3-20-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI
7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-
08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 13-2013, f. & cert. ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15
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839-003-0095
Enforcement of Settlement Agreements and Orders

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or the federal Fair Housing Act (42
U.S.C.3601 — 3614a). Enforcement of settlement agreements and orders in
housing cases is addressed in OAR 839-003-0240.

(2) The commissioner or any person aggrieved by the violation of the
terms and conditions of any settlement agreement may file a civil action or
an action for a writ of mandamus alleging breach of a settlement agreement
to which the division is a party as provided under ORS 659A.840 and
659A.860 in the manner provided by ORS 659A.885(3) for unlawful prac-
tices.

(3) The commissioner and any person aggrieved by the violation of
the terms and conditions of a cease and desist order issued by the commis-
sioner whether by a respondent or by any agent or successor in interest of
the respondent, may bring a civil action in the manner provided by ORS
659A.885 (3) and recover the same relief as provided by ORS 659A.885 (3)
for unlawful practices.

(4) An aggrieved person may also file a complaint with the commis-
sioner to seek enforcement of a settlement agreement to which the division
is a party, within one year after the act or omission alleged to be a violation
of the agreement. The commissioner will process the complaint in the same

manner as provided for a complaint filed under ORS 659A .820.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.850, 659A.860 & 659A.865
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0100
Commissioner’s Complaint

(1) This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A 421 or the federal Fair Housing Act (42
U.S.C. 3601 — 3614a). Commissioner’s complaints of housing discrimina-
tion are addressed in OAR 839-003-0245.

(2)The commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights due to
an unlawful practice or employment practice. The complaint will be
processed in the same manner as any other complaint filed under OAR 839-
003-0025.

(3) The commissioner may identify an aggrieved person or persons in
a commissioner’s complaint, by name, pseudonym or by general descrip-
tion as being aggrieved by an alleged unlawful practice or otherwise simi-
larly situated to a person eligible to file a complaint under ORS 659A .820.

(4) Any cease and desist order issued in a proceeding in which the
commissioner filed a complaint may, in addition to any other action author-
ized by law, include remedies for an aggrieved person or persons.

(5) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.800 - 659A.865

Hist.: BL 7-1985(Temp), f. & ef. 10-17-85; BL 11-1986, f. & ef. 10-29-86; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-
21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-
3-08, cert. ef. 12-5-08; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11; BLI 13-2013, f. & cert.
ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0200
Filing a Complaint Under State and Federal Housing Discrimination
Laws

(1) An aggrieved person alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under the federal Fair Housing
Act (42 U.S.C. 3601 — 3614a) includes a person alleging they have been
injured by an unlawful practice or discriminatory housing practice or will
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be injured by an unlawful practice or discriminatory housing practice that
is about to occur.

(2) An aggrieved person alleging unlawful practices under ORS
659A.145 or 659A.421 or discrimination under the federal Fair Housing
Act (42 U.S.C. 3601 — 3614a), or the person’s attorney, or the commis-
sioner may file a complaint, in person or by mail, with the division at any
bureau office in the state of Oregon. Complaint means a written statement
signed by the aggrieved person that:

(a) Gives the name and address of the aggrieved person and the
respondent;

(b) Describes the acts or omissions alleged to be an unlawful practice,
including those acts or omissions the aggrieved person believes are about
to occur and;

(c) Describes how the aggrieved person was harmed or will be
harmed by such actions.

(3) The filing date is the date the division receives a complaint that
meets the standards contained in OAR 839-003-0200(2).

(4) An aggrieved person must file a complaint with the division no
later than one year after the alleged unlawful practice. If the alleged unlaw-
ful practice is of a continuing nature, the right to file a complaint exists so
long as the aggrieved person files the complaint within one year of the most
recent date the alleged unlawful practice occurred.

(5) The procedures for filing a complaint are as follows:

(a) An aggrieved person or the aggrieved person’s attorney makes an
inquiry to the division;

(b) The division may provide the aggrieved person or the aggrieved
person’s attorney with a letter of information and/or questionnaire;

(c) If the division determines the aggrieved person has a basis for fil-
ing a complaint, the division will draft a complaint based upon the infor-
mation provided by the aggrieved person and send or give the complaint to
the aggrieved person or the aggrieved person’s attorney for verification.
The aggrieved person or the aggrieved person’s attorney will request any
necessary changes to the complaint.

(d) The aggrieved person will verify and sign the complaint. The com-
plaint will then be submitted to the division.

(e) If the aggrieved person is an unemancipated minor, the complaint
must be signed on behalf of the minor by the parent or legal guardian of the
minor.

(6) The division will serve notice upon the aggrieved person acknowl-
edging the filing of the complaint and advising the aggrieved person of the
time limits and choice of forums provided under ORS chapter 659A and the
federal Fair Housing Act (42 U.S.C. 3601 — 3614a).

(7) Within 10 days after the filing of a complaint, the division will
serve the respondent with a copy of the original complaint that identifies
the alleged discriminatory housing practice and a notice that advises the
respondent of the procedural rights and obligations of the respondent,
including the respondent’s right to file an answer to the complaint.

(8) Each respondent may file, not later than 10 days after receipt of

notice from the division, an answer to such complaint.
Stat. Auth.: ORS 659A.805
Stats. Implemented: 659A.145, 659A.421, 659A.820, 42 U.S.C. 3601 et seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 6-2010, f. &
cert. ef. 2-24-10; BLI 5-2012(Temp), f. & cert. ef. 6-13-12 thru 12-10-12; BLI 7-2012, f. &
cert. ef. 8-8-12; BLI 8-2012(Temp), f. & cert. ef. 8-8-12 thru 1-31-13; BLI 11-2012, f. & cert.
ef. 10-10-12; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0205
Amending a Housing Discrimination Complaint

(1) The division may amend a complaint to correct technical defects,
to add additional persons as respondents and to add additional information
found during the investigation of a complaint, including new factual alle-
gations. The division may amend a complaint on its own initiative or at the
aggrieved person’s request (with the division’s agreement) at any time prior
to the issuance of formal charges, except that respondents may only be
added during the course of investigation. Examples of technical defects
include: clerical errors, additions or deletions, name and address correc-
tions, and statute citation errors.

(2) Within 10 days after identifying an additional person who will
named as a respondent, the division will serve the person with a copy of the
complaint that identifies the alleged discriminatory housing practice and a
notice that advises the person of the procedural rights and obligations of the
person, including the person’s right to file an answer to the complaint.

(a) Such notice, in addition to meeting the requirements of subsection
(1)(a), will explain the basis for the division’s belief that the person to
whom the notice is addressed is properly joined as a respondent.
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(b) Each respondent may file, not later than 10 days after receipt of
notice from the division, an answer to such complaint.
(3) The division will send a copy of the amended complaint to the

aggrieved person and all respondents.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.145, 659A.421, 659A 820
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0210
Withdrawal of a Housing Discrimination Complaint

An aggrieved person may voluntarily withdraw a complaint at any
time by giving the division written notice of the aggrieved person’s deci-

sion to withdraw. The division will then close the case.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A 421
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0215
Administrative Dismissal of a Housing Discrimination Complaint

(1) The division will dismiss the complaint if it determines that the
bureau has no jurisdiction over the allegations of the complaint.

(2) If an aggrieved person or the aggrieved person’s attorney fails to
cooperate with the division, the division may dismiss the complaint.

(3) The aggrieved person will notify the division in writing of address
and telephone number changes. When an aggrieved person cannot be locat-
ed by reasonable efforts, the division may dismiss the complaint.

(4) The division will dismiss a complaint unless substantial evidence
of unlawful practices is found. The division will provide written notice of
such dismissal to the aggrieved person and respondent.

(5) The division cannot issue a finding of substantial evidence of dis-
crimination after an aggrieved person has filed a civil action alleging the
same matters as provided in OAR 839-003-0235, and the trial for the civil
action has commenced.

(6) The division will dismiss complaints alleging discrimination
under the federal Fair Housing Act (42 U.S.C. 3601 — 3614a) administered
by the U.S. Department of Housing and Urban Development in accordance
with federal requirements.

(7) The division will notify the aggrieved person in writing of the
right to file a civil action in state court, as provided in ORS 659A.870 to
659A.885, when a complaint is dismissed by the division. An aggrieved
person filing a civil action against a public body must also file a tort claim

notice as required by ORS 30.275.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 30.680, 659A.145, 659A 421, 659A 835, 659A.850 & 659A.870 -
659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0220
Housing Discrimination Investigations

(1) The division will investigate the allegations contained in any com-
plaint filed under ORS 659A.820 or 659A.825 alleging an unlawful prac-
tice under ORS 659A.145 or 659A.421 or discrimination under the federal
Fair Housing Act (42 U.S.C. 3601 — 3614a) to determine whether there is
substantial evidence of unlawful discrimination. The division will deter-
mine the method by which complaints will be investigated or otherwise
processed. The division will not investigate allegations occurring more than
one year prior to the date the complaint was filed unless the allegations con-
stitute a continuing violation or the circumstances occurring more than one
year prior to the date the complaint was filed pertain to timely allegations.

(2) The division will commence an investigation of any complaint
alleging an unlawful practice under ORS 659A.145 or 659A.421 or dis-
crimination under the federal Fair Housing Act (42 U.S.C. 3601 — 3614a)
within 30 days after the timely filing of the complaint.

(3)(a) At the end of each investigation of a complaint alleging an
unlawful practice under ORS 659A.145 or 659A.421 or discrimination
under the federal Fair Housing Act (42 U.S.C. 3601 — 3614a) the division
will prepare a final investigative report containing:

(A) The names and dates of the contacts with witnesses;

(B) A summary and the dates of correspondence and other contacts
with the aggrieved person and the respondent;

(C) A summary description of other pertinent records;
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(D) A summary of witness statements; and

(E) Answers to interrogatories.

(b) A final investigative report under this section may be amended if
additional evidence is later discovered.

(c) The division will make the final investigative report available,
upon request, to both the aggrieved person and the respondent.

(4) The division will complete an investigation of any complaint
alleging an unlawful practice under ORS 659A.145 or 659A 421 or dis-
crimination under the federal Fair Housing Act (42 U.S.C. 3601 — 3614a)
within 100 days after the filing of the complaint, unless it is impracticable
to do so. If the division is unable to complete the investigation of the com-
plaint within 100 days after the filing of the complaint the division will
notify the aggrieved person and respondent in writing of the reasons for not
doing so.

(5) The division will make final disposition of any complaint alleging
an unlawful practice under ORS 659A.145 or 659A .421 or discrimination
under the federal Fair Housing Act (42 U.S.C. 3601 — 3614a) within one
year after the filing of the complaint, unless it is impracticable to do so. If
the division is unable to make final disposition of the complaint within one
year the division will notify the aggrieved person and respondent in writing
of the reasons for not doing so.

(6) If the division determines that it is impracticable to complete an
investigation and make final disposition of any complaint within one year
the commissioner’s authority to conduct investigations or other proceed-
ings to resolve a complaint alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under the federal Fair Housing
Act (42 US.C. 3601 — 3614a) does not cease after the one year period,

under ORS 659A.830 (3).
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A.800, 659A.805, 659A.835 &
659A.870 - 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0225
Settlement Process After Substantial Evidence Determination in
Housing Discrimination Complaints

(1) During the period beginning with the filing of a complaint and
ending with the filing of a charge or a dismissal by the division, the divi-
sion will, to the extent feasible, seek to eliminate the effects of the unlaw-
ful discriminatory act(s) by engaging in conciliation, settlement and per-
suasion. The division will facilitate any settlement negotiations between the
aggrieved person and respondent as provided in OAR 839-003-0055.

(2) Nothing said or done in the course of settlement discussions con-
cerning a complaint alleging an unlawful practice under ORS 659A.145 or
659A 421 or discrimination under the federal Fair Housing Act (42 U.S.C.
3601 — 3614a) may be disclosed under ORS 192.410 to 192.505 (the
Oregon Public Records Act) or in any other manner, or used as evidence in
a subsequent proceeding under this chapter or the federal Fair Housing Act
(42 U.S.C. 3601 — 3614a) without the written consent of the persons con-
cerned.

(3) If no settlement agreement is reached, the division retains the dis-
cretion to further negotiate settlement, administratively dismiss the com-
plaint, or proceed to a contested case hearing.

(4) The aggrieved person may withdraw the aggrieved person’s com-

plaint at any time.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A 835, 659A.840
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0230
Remedies in Housing Discrimination Complaints

(1) In cases of unlawful practices in housing, remedy includes, but is
not limited to:

(a) Rental, lease or sale of real property;

(b) Service lost;

(c) Expenses or lost benefits attributable to the unlawful practice;

(d) Compensation for emotional distress and for impaired personal
dignity; and

(e) Interest.

(2) Settlements of complaints and the awards in commissioner’s final
orders do not necessarily include all possible remedies named in sections
(1) of this rule. Nothing in this rule will be construed to limit or alter the
statutory powers of the commissioner to protect the rights of persons simi-
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larly situated to the aggrieved person or to order the performance of an act
or a series of acts designed to eliminate the effect of any unlawful practice
found.

(3) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to do
one or more of the following:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(4) Any person aggrieved by the violation of terms of a settlement
agreement signed by a representative of the division, or the commissioner,
may file an action for mandamus or injunction or civil action to compel
specific performance.

(5) Any person aggrieved by a violation of an order issued by the
commissioner, or the commissioner, may file an action for mandamus or
injunction or civil action to compel compliance.

(6) Any person aggrieved by violation of a settlement agreement to
which the division is a party, may file a complaint with the commissioner
to seek enforcement of the settlement agreement within one year after the
act or omission alleged to be a violation of the agreement. The commis-
sioner will process the complaint in the same manner as provided for a

complaint filed under ORS 659A.820.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A 421, 659A.800, 659A.850, 659A.860, 659A .865
& 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0235
Civil Action under State and Federal Housing Law

(1) An aggrieved person alleging an unlawful practice under ORS
659A.145 or 659A 421 or discrimination under the federal Fair Housing
Act (42 US.C. 3601 — 3614a) may file a civil action as provided in ORS
659A.870 to 659A.885, or ORS 30.680. A person is not required to file a
complaint of a violation of state law with the division before filing a civil
action.

(2) A civil action alleging an unlawful practice under ORS 659A.145
or 659A 421 or discrimination under the federal Fair Housing Act (42
U.S.C. 3601 — 3614a), may be filed no later than two years after the occur-
rence or termination of an alleged discriminatory housing practice, or with-
in two years after the breach of any settlement agreement entered into under
ORS 659A.840, whichever occurs last. The two-year period may not
include any time during which an administrative proceeding was pending
with respect to the housing practice.

(3) After filing a complaint with the division, an aggrieved person
may file a civil action in state or federal court alleging the same matters as
those alleged in the complaint filed with the division. The aggrieved person
should notify the division of the civil action. When the division receives
notice from the aggrieved person or aggrieved person’s attorney, or court
documents indicating that a civil action has been filed, the division will not
dismiss the complaint until the civil trial commences. The division will
notify the aggrieved person and respondent that the division has dismissed
the complaint and will take no further action.

(4) If formal charges have been issued with respect to a housing dis-
crimination complaint, and an administrative law judge has commenced a
hearing on the record under ORS chapter 659A, the aggrieved person may
not commence a civil action in court that alleges the same matters.

(5) When the commissioner of the Bureau of Labor and Industries or
the attorney general of the State of Oregon has reasonable cause to believe
that a person or group of persons is engaged in a pattern or practice of
resistance to the rights protected by ORS 659A.145 or 659A 421 or the fed-
eral Fair Housing Act (42 U.S.C. 3601 — 3614a), the commissioner or the
attorney general may file a civil action on behalf of the aggrieved individ-
uals in the same manner as an individual or group of individuals may file a

civil action under ORS 659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.890
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
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cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 13-2013, f. &
cert. ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15

839-003-0240
Enforcement of Settlement Agreements and Orders in Housing
Discrimination Complaints

(1) The commissioner or any person aggrieved by violation of the
terms of a settlement agreement to which the division is a party, may file a
civil action or an action for a writ of mandamus as provided under ORS
659A.840 and 659A.860 in the manner provided by ORS 659A.885(3).

(2) Any person aggrieved by the violation of terms of a settlement
agreement to which the division is a party, may file a complaint with the
commissioner to seek enforcement within one year after the act or omission
alleged to be a violation of the agreement. The commissioner will process
the complaint in the same manner as provided for a complaint filed under
ORS 659A.820.

(3) The commissioner or any person aggrieved by violation of an
order issued by the commissioner, may file a civil action or an action for a

writ of mandamus as provided under ORS 659A.840 and 659A.860.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A 421, 659A.850, 659A.860, 659A.865
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 9-2015, f. &
cert. ef. 6-29-15

839-003-0245
Commissioner’s Complaint in Housing Discrimination Cases

(1) The commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights or is
about to be denied rights due to an unlawful practice under ORS 659A.145
or 659A 421 or the federal Fair Housing Act (42 U.S.C. 3601 —3614a). The
complaint will be processed in the same manner as any other complaint
filed under OAR 839-003-0200.

(2) The commissioner may identify an aggrieved person or persons in
a commissioner’s complaint, by name, pseudonym or by general descrip-
tion as being affected by an alleged unlawful practice or otherwise similar-
ly situated to a person eligible to file a complaint under ORS 659A.820.

(3) Any cease and desist order issued in a proceeding in which the
commissioner filed a complaint may, in addition to any other action author-
ized by law, include remedies for an aggrieved person or persons.

(4) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 13-2013, f. &
cert. ef. 12-30-13; BLI 9-2015, f. & cert. ef. 6-29-15

Citizens’ Initiative Review Commission
Chapter 710

Rule Caption: amendment of rules related to the 2015-2017 budg-
et and administration for Citizens’ Initiative Review Commission
Adm. Order No.: CIRC 1-2015

Filed with Sec. of State: 6-23-2015

Certified to be Effective: 7-1-15

Notice Publication Date: 5-1-2015

Rules Amended: 710-005-0005

Subject: The Citizens’ Initiative Review Commission hereby adopts
by reference the Citizens’ Initiative Review Commission 2015-2017
Biennium Budget of $202,110 covering the period from July 1,2015
through June 30, 2017. The Chair of the Commission, in consulta-
tion with the Commission, will amend budgeted accounts as
necessary within the approved budget of $202,110 for the effective

August 2015: Volume 54, No. 8



ADMINISTRATIVE RULES

operation of the Commission. The Commission will not exceed the
approved 2015-2017 Biennium Budget without amending this rule
and holding a public hearing thereon as required, by ORS
182.462(1). The draft budget can be found on the Commission’s
website.

Rules Coordinator: Sarah Giles—(503) 725-5248

710-005-0005
Commission Budget

The Citizens’ Initiative Review Commission hereby adopts by refer-
ence the Citizens’ Initiative Review Commission 2015-2017 Biennium
Budget of $202,110 covering the period from July 1, 2015 through June 30,
2017. The Chair of the Commission, in consultation with the Commission,
will amend budgeted accounts as necessary within the approved budget of
$202,110 for the effective operation of the Commission. The Commission
will not exceed the approved 2015-2017 Biennium Budget without amend-
ing this rule and holding a public hearing thereon as required, by ORS

182.462(1). The draft budget can be found on the Commission’s website..
Stat. Auth.: ORS 250.137(3)(b), 182.462(1) & 2013 OL Ch. 722, Sec. 11
Stats. Implemented: ORS 182.462(1) & 2013 OL Ch. 722, Sec. 11
Hist.: CIRC 1-2014, f. & cert. ef. 2-11-14; CIRC 1-2015, f. 6-23-15, cert. ef. 7-1-15

Construction Contractors Board
Chapter 812

Rule Caption: Home Inspector Examination

Adm. Order No.: CCB 1-2015

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 10-1-15

Notice Publication Date: 5-1-2015

Rules Amended: 812-008-0020, 812-008-0040, 812-008-0050, 812-
008-0060, 812-008-0110

Subject: Rule amendments to become effective starting October 1,
2015.

812-008-0020 is amended to change the definition of “certified
individual” to include both individuals: (1) who previously passed
the agency’s examination, or (2) who pass the National Home
Inspector Examination (NHIE).

812-008-0040 is amended to require that, after the effective date
of the rule: (1) an individual must have passed the National Home
Inspector Examination, and (2) signed a statement indicating the
individual has read and understands the home inspector standards of
behavior and standards of practice. The amendment eliminates the
maximum number of hours credited toward certain experience cri-
teria.

812-008-0050 is amended to delete provisions relating to the
agency examination; replaces the agency examination with the
National Home Inspector Examination (NHIE); permits an individ-
ual to use passage of the NHIE examination before October 1,2015,
for Oregon home inspector certification after the effective date of the
rule. The rule specifies that this requirement does not apply to already
certified home inspectors.

812-008-0060 is amended to update the reference to OAR 812-
008-0110 to match the revisions made in OAR 812-008-0110.

812-008-0110 is amended to eliminate the agency’s application fee
of $50, test fee of $50, and the re-take fee of $25. Applicants will pay
approximately $225 to the Examination Board of Professional Exam-
iners to take or retake the national examination.

Rules Coordinator: Catherine Dixon—(503) 934-2185

812-008-0020
Definitions
The following definitions apply to Division 8 of OAR chapter 812:
(1) “Administrator” means the Administrator of the agency.
(2) “Agency” means the Oregon Construction Contractors Board.
(3) “Automatic safety controls” means the devices designed and
installed to protect systems and components from excessively high or low
pressures and temperatures, excessive electrical current, loss of water, loss
of ignition, fuel, leaks, fire, freezing, or other unsafe conditions.
(4) “Central air conditioning” means a system that uses ducts to dis-
tribute cooled and/or dehumidified air to more than one room or uses pipes
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to distribute chilled water to heat exchangers in more than one room, and
that is not plugged into an electrical convenience outlet.

(5) “Certified individual” means an individual who successfully
passed a test accredited by the agency or who successfully passed the
National Home Inspector Examination and who completes the education
required for renewal[,] and satisfies any other requirements established by
OAR chapter 812.

(6) “Component” means a readily accessible and observable aspect of
a system, such as a floor, or wall, but not individual pieces such as boards
or nails where many similar pieces make up the component. “Component”
also includes, but is not limited to, the separate parts of an installed appli-
ance or an electric or gas-powered system, including, but not limited to, a
water heater, furnace or air conditioning unit.

(7) “Conspicuous” as used in these regulations shall mean a term or
clause is conspicuous when it is so written that a reasonable person against
whom it is to operate ought to have noticed it. A printed heading in capitals
(as: NONNEGOTIABLE BILL OF LADING) is conspicuous. Language in
the body of a form is “conspicuous” if it is in larger or other contrasting
type or color. But in a telegram any stated term is “conspicuous.” Whether
a term or clause is “conspicuous” or not is for decision by the court.

(8) “Cross connection” means any physical connection or arrange-
ment between potable water and any source of contamination.

(9) “Dangerous or adverse situations” means situations that pose a
threat of injury to the Oregon certified home inspector, or damage to the
property.

(10) “Describe” means report in writing a system or component by its
type, or other observed characteristics, to distinguish it from other compo-
nents or system used for the same purpose.

(11) “Dismantle” means to take apart or remove any component,
device or piece of equipment that is bolted, screwed or fastened by other
means and that would not be dismantled by a homeowner in the course of
normal household maintenance.

(12) “Energy audit” means evaluation or testing of components or
systems with a focus on energy efficiency or renewable energy, which may
lead to recommendations that improve energy efficiency or renewable ener-
gy generation. “Energy audit” also includes quality assurance review or
verification of installed or retrofitted components or systems impacting
energy efficiency or renewable energy generation.

(13) “Enter” means to go into an area and observe all visible compo-
nents.

(14) “Forensic evaluation” means evaluation or testing of components
or systems for purposes of envelope analysis, materials testing or failure
due to water intrusion or other external causes.

(15) “Functional drainage” means a drain is functional when it emp-
ties in a reasonable amount of time.

(16) “Functional flow” means a reasonable flow at the highest fixture
in a dwelling when another fixture is operated simultaneously.

(17) “Home performance testing”” means evaluation or testing of com-
ponents or systems for purposes of comfort, energy efficiency, safety or
indoor air quality.

(18) “Home inspection” means an inspection of substantially all of
the components or systems as set forth in 812-008-0205 through 812-008-
0214 for the purpose of determining the overall physical condition and hab-
itability of the inspected structure at the time of inspection. A home inspec-
tion is not a re-inspection of isolated repairs made as part of a real estate
transaction. A home inspection does not include energy audit, forensic eval-
uation or home performance testing.

(19) “Installed” means attached or connected such that the installed
item requires tools for removal.

(20) “Normal operating controls” means homeowner-operated
devices such as but not limited to thermostat, wall switch, or safety switch.
(21) “Observe” means the act of making a visual examination.

(22) “On-site water supply quality” means water quality based on the
bacterial, chemical, mineral, and solids content of the water.

(23) “On-site water supply quantity” means the water quantity based
on the rate of flow of water.

(24) “Operate” means to cause systems or equipment to function.

(25) “Oregon certified home inspector” means a person certified pur-
suant to ORS chapter 701, chapter 814, 1997 Oregon Laws and OAR chap-
ter 812.

(26) “Readily accessible panel” means a panel provided for home-
owner inspection and maintenance that has removable or operable fasten-
ers or latch devices in order to be lifted off, swung open, or otherwise
removed by one person; and its edges and fasteners are not painted into
place. This definition is limited to those panels within normal reach or from
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a four-foot stepladder, and that are not blocked by stored items, furniture,
or building components.

(27) “Representative number” for multiple identical components such
as windows and electrical outlets means one such component per room; for
multiple identical exterior components, one such component on each side
of the building.

(28) “Roof drainage systems” means gutters, downspouts, leaders,
splash blocks, and similar components used to carry water off a roof and
away from a building.

(29) “Shut down” means a piece of equipment or a system is shut
down when it cannot be operated by the device or control that a homeown-
er should normally use to operate it or detached from a plug source. If its
safety switch or circuit is in the “off” position, or its fuse is missing or
blown, the inspector is not required to reestablish the circuit for the purpose
of operating the equipment or system.

(30) “Solid fuel heating device” means any wood, coal, or other sim-
ilar organic fuel burning device, including but not limited to fireplaces
whether masonry or factory built, fireplace inserts and stoves, wood stoves
(room heaters), central furnaces, and combinations of these devices.

(31) “Structural component” means a component that supports non-
variable forces or weights (dead loads) and variable forces or weights (live
loads).

(32) “System” means a combination of interacting or interdependent
components, assembled to carry out one or more functions. “System” also
includes, but is not limited to, an installed appliance or an electric or gas-
powered system, including but not limited to, a water heater, furnace or air
conditioning unit.

(33) “Technically exhaustive” means an inspection involving the
extensive use of measurements, instruments, testing, calculations, and other
means to develop scientific or engineering findings, conclusions, and rec-
ommendations.

(34) “Test” means a test administered by the agency.

(35) “Underfloor crawl space” means the area within the confines of
the foundation and between the ground and the underside of the lowest

floor structural component.
Stat. Auth.: ORS 670.310, 701.235, 701.350 & 701.355
Stats. Implemented: ORS 701.350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 7-2006,
f. & cert. ef. 6-23-06; CCB 172011, f. 12-13-11, cert. ef. 1-1-12; CCB 1-2015, f. 7-1-15,
cert. ef. 10-1-15

812-008-0040
Application Requirements and Eligibility Requirements

(1) An individual must submit the following to qualify for certifica-
tion:

(a) An application on a form provided by the agency;

(b) The fee established in OAR 812-008-0110;

(c) If applicable, CCB number and name of employing licensee;

(d) Proof of minimum of 20 education points as set forth in sections
(3) and (4) of this rule;

(e) Evidence of successful passage of the National Home Inspector
Examination; and

(f) A signed statement that the individual has read and understands the
home inspector standards of behavior, as set forth in OAR 812-008-0201,
and the home inspector standards of practice, as set forth in 812-008-0202
through 812-008-0214.

(2) A business must do the following to qualify for a license:

(a) Become licensed with the agency as a residential general contrac-
tor, a residential specialty contractor or a home inspection services con-
tractor;

(b) Have as an owner or employee one or more individuals who have
obtained a certificate from the agency to undertake certified home inspec-
tions;

(c) Submit an application on a form prescribed by the agency; and

(d) Submit the fee as prescribed in OAR chapter 812.

(3) An individual applicant must provide the agency with acceptable
documentation that the applicant has accumulated a minimum of 20 educa-
tion points from the following choices:

(a) Ten points for a completed, 3-credit hour minimum class with a
passing grade in home inspection at an accredited college or university.

(b) One point for each completed 3-hour minimum class with a pass-
ing grade in construction, remodeling, engineering, architecture, building
design, building technology, or real estate at an accredited college or uni-
versity.

(c) One point for each completed “ride-along” inspection performed
under the direct supervision of an Oregon certified home inspector.
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(d) One point for each completed 3-hour minimum class with a pass-
ing grade in approved subject areas in OAR 812-008-0074(1) by approved
education providers under 812-008-0074(2) that are not colleges or univer-
sities.

(4) The individual applicant may substitute the following experiences
for all or part of the education requirements in OAR 812-008-0040(3):

(a) Four points for each completed 12 months legally working as a
home inspector in Oregon or another state or country.

(b) Two points for each completed 12 months working or teaching at
an accredited college or university, trade school or private business for
monetary compensation in construction, remodeling, engineering, architec-
ture, building design, building technology, real estate, or building inspec-
tions.

(c) One-half point for each letter of recommendation from an Oregon-
certified home inspector.

(d) One point for each building codes certification issued by a gov-

ernment agency.
Stat. Auth.: ORS 670.310, 701.235, 701.350 & 701.355
Stats. Implemented: ORS 701.081, 701.084, 701.350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 2-1999, f. & cert. ef. 5-4-99; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 2-2000, f. 2-25-00, cert. ef. 3-1-00;
CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 12-
2000(Temp), f. & cert. ef 10-16-00 thru 4-13-01; CCB 14-2000, f. & cert. ef. 12-4-00; CCB
2-2001, f. & cert. ef 4-6-01; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 7-2001(Temp), f. &
cert. ef. 10-31-01 thru 4-29-02; CCB 3-2002, f. & cert. ef. 3-1-02; CCB 5-2002, f. 5-28-02,
cert. ef. 6-1-02; CCB 14-20006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert.
ef. 1-1-08; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-
14; CCB 1-2015, f. 7-1-15, cert. ef. 10-1-15

812-008-0050
Examination Requirements

(1) Beginning October 1, 2015, home inspector applicants shall suc-
cessfully pass the National Home Inspector Examination created and grad-
ed by the Examination Board of Professional Home Inspectors.

(2) National Home Inspector Examinations passed before October 1,
2015, may be used if the applicant applies for certification on or after
October 1, 2015.

(3) The examination shall be administered at a test center in Oregon
designated by the Examination Board of Professional Home Inspectors or
in any other state that administers the National Home Inspector
Examination.

(4) Successful applicants will submit their official score sheet to the
agency. The agency may verify with the Examination Board of Professional
Home Inspectors the validity of any official score sheet.

(5) Retesting after a failed examination will be administered in accor-
dance with protocols of the Examination Board of Professional Home
Inspectors.

(6) This requirement does not apply to any home inspector certified
by the agency before October 1, 2015, whose certification is current and in
good standing.

Stat. Auth.: ORS 670.310, 701.235 & 701.350

Stats. Implemented: ORS 701.350 & 701.355

Hist: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 4-1998, f. & cert. ef. 4-30-98; CCB 5-

1998(Temp), f. & cert. ef 5-28-98 thru 7-1-98; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98;

CCB 6-1999, f. 9-10-99, cert. ef. 11-1-99; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 4-2003,

f. & cert. ef. 6-3-03; CCB 2-2004, f. 2-27-04, cert. ef. 3-1-04; CCB 3-2006, f. & cert. ef. 3-

2-06; CCB 1-2015, f. 7-1-15, cert. ef. 10-1-15

812-008-0060
Certification Issuance

(1) The effective date of the certificate will be the date applicant
meets all agency requirements, including but not limited the receipt of the
fee required under OAR 812-008-0110.

(2) A unique certification number will be assigned to each certificate.

(3) All certificates shall be issued in the name of the individual who
passed the test.

(4) An application for certification may be withdrawn upon receipt of
a written request to the agency at any time prior to the issuance of the cer-
tification.

(5) When granted, the certificate shall be mailed to the applicant.

(6) If denied, the agency shall state, in writing, the reasons for denial.

(7) A certificate shall be non-transferable and shall be effective for

two years from date of issue.
Stat. Auth.: ORS 670.310, 701.235 & 701.350
Stats. Implemented: ORS 701.350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 4-2003, f.
& cert. ef. 6-3-03; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 1-2015, f. 7-1-15, cert. ef.
10-1-15
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812-008-0110
Prescribed Fees

The following prescribed fees are established:

(1) Initial two-year Certification, $150.

(2) Certification renewal (two years), $150.

(3) Refunds:

(a) The agency shall not refund fees or civil penalties overpaid by an
amount of $20 or less unless requested by the payer in writing within three
years after the date payment is received by the agency, as provided by ORS
293.445.

(b) Except as set forth in subsection (3)(c) of this rule, all fees are
non-refundable and nontransferable.

(c) When an applicant withdraws their application for a certification
or a certification renewal prior to issuance of a certification or certification
renewal, or fails to complete the certification process, the agency may
refund the certification fee but shall retain a processing fee of $40.

(d) If the agency receives payment of any fees or penalty by check
and the check is returned to the agency as an NSF check, the payer of the
fees will be assessed an NSF charge of $25 in addition to the required pay-
ment of the fees or penalty.

(4)(a) Any certified home inspector in the United States armed forces
need not pay a renewal fee if such fee would be due during the certified
home inspector’s active duty service.

(b) A certified home inspector in the United States armed forces shall
pay the next license renewal fee that will become due after the certified
home inspector is discharged from active duty service.

(c) The agency may request that the certified home inspector provide

documentation of active duty status and of discharge.

Stat. Auth.: ORS 293.445, 670.310, 701.235 & 701.350

Stats. Implemented: ORS 293 445, 701350 & 701.355

Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 4-1999, f. & cert. ef. 6-29-99; CCB 6-2001, f.
& cert. ef. 9-27-01; CCB 1-2003(Temp), f. & cert. ef. 1-14-03 thru 7-13-03; CCB 4-2003, f.
& cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 7-2005, f. 12-7-05, cert. ef. 1-
1-06; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 7-2009, f. 11-30-09, cert. ef. 1-1-10;
CCB 1-2015, f. 7-1-15, cert. ef. 10-1-15

Department of Administrative Services,
Chief Financial Office
Chapter 122

Rule Caption: Establishes expenditure limits allowing agencies
without a 2015-17 Legislatively Adopted Budget to continue oper-
ating.

Adm. Order No.: DCFO 1-2015(Temp)

Filed with Sec. of State: 6-29-2015

Certified to be Effective: 6-29-15 thru 8-17-15

Notice Publication Date:

Rules Adopted: 122-001-0038

Subject: This rule establishes expenditure limits allowing state agen-
cies without a 201517 Legislatively Adopted Budget to continue
operating after June 30, 2015.

Rules Coordinator: Janet Chambers—(503) 378-5522

122-001-0038
Continuing Resolution for State Agency Expenditure Limitations

(1) A state agency, as defined in House Bill 5046 (Oregon Laws
2015), may incur obligations and authorized expenditures to continue oper-
ations into the 2015-2017 biennium at:

(a) The agency’s 2013-2015 eighth quarter allotment level; or

(b) For the Department of Human Services, the agency’s 2013-2015
seventh quarter allotment level; or

(c) For the Oregon Health Authority, the agency’s 2013-2015 sixth
quarter allotment level; or

(d) A higher or lower level as approved by the Chief Financial Office.

(e) In establishing an alternative expenditure level, the Chief
Financial Office shall consider pending legislative budget direction.

(2) Each state agency without a legislatively adopted budget as of
June 30, 2015, shall send a signed letter of verification to the Chief
Financial Office on or before June 30, 2015, acknowledging:

(a) The agency does not have a legislatively adopted budget as of June
30, 2015;

(b) The continuing resolution ends August 17,2015 or when an adopt-
ed budget is signed by the Governor;

(c) Expenditures will not be authorized above the level established
pursuant to section (1) of this rule;
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(d) Expenditures incurred under the continuing resolution will be part
of the 2015-2017 adopted budget and not permanently charged against
2013-2015 expenditure limitation or appropriation; and

(e) The agency will not begin new programs or hire new staff posi-
tions until an adopted budget is signed by the Governor.

(3) Upon receipt of the signed verification letter, the Chief Financial
Office shall establish an allotment level pursuant to section (1) of this rule.

The Chief Financial Office shall notify each agency of the action taken.
Stat.Auth.: ORS 184.340
Stats. Implemented: Oregon Laws 2015 (2015 HB 5046)
Hist.: DCFO 1-2015(Temp), f. & cert. ef. 6-29-15 thru 8-17-15

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Disqualification from obtaining license, registra-
tion, certificate, or certification.

Adm. Order No.: BCD 5-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15 thru 12-27-15

Notice Publication Date:

Rules Adopted: 918-001-0034

Subject: This rule provides that a disqualification under ORS
455.127(2) shall be for a period of five years. The rule also allows
the Director or appropriate advisory board discretion to consider mit-
igating factors and order a disqualification of fewer than five years.
Rules Coordinator: Holly A. Tucker—(503) 378-5331

918-001-0034
Disqualification from Obtaining License, Registration, Certificate, or
Certification

(1) Disqualification under ORS 455.127(2) shall be for a period of
five years except as provided in subsection (2) of this rule.

(2) The Director of the Department of Consumer and Business
Services or an appropriate advisory board may, in its discretion, order a dis-
qualification fewer than five years. In doing so the Director of the
Department of Consumer and Business Services or appropriate advisory

board may, but is not required to, consider any mitigating factors.
Stat. Auth.: ORS 455.127 & 455.117
Stat. Implemented: ORS 455.127
Hist: BCD 5-2015(Temp), f. & cert. ef. 7-1-15 thru 12-27-15

Department of Corrections
Chapter 291

Rule Caption: Possession and Storage of Personal Handguns for
Authorized Staff at Department of Corrections Facilities

Adm. Order No.: DOC 7-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-1-15 thru 12-27-15

Notice Publication Date:

Rules Amended: 291-016-0020, 291-016-0120

Subject: These temporary rule amendments are necessary to imple-
ment 2015 legislation (HB 2424) which allows employees of the
Department of Corrections, Board of Parole and Post-Prison Super-
vision, and Oregon Corrections Enterprises to possess and store a
personal handgun and ammunition at facilities owned or occupied by
the Department of Corrections. The personal handgun may be stored
in the employee’s personal vehicle if the department has not provided
a secure and locked location for the storage of the personal handgun
and ammunition.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-016-0020
Definitions

(1) Authorized Staff: Employees of the Department of Corrections,
and employees of the State Board of Parole and Post-Prison Supervision
and Oregon Corrections Enterprises, who are assigned to work in or at a
public building owned or occupied by the department.

(2) Concealed Handgun License (CHL): A current and valid Oregon
Concealed Handgun License issued by the employee’s county of residence
in accordance with ORS 166.291 and 166.292.
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(3) Contractor: Any person under contractual arrangement to provide
services to the Department of Corrections.

(4) Employee: Any person employed full time, part time or under
temporary appointment by the department.

(5) Facility: The building and grounds area operated by a functional
unit which physically houses inmates.

(6) Facility Access: The designated location in a facility which is the
only authorized entrance (except as authorized by the functional unit man-
ager or designee) and exit for persons desiring access into or out of the
perimeter of the facility.

(7) Facility Visitor: Any person authorized access inside the secure
perimeter of a facility who is not a department employee, contractor, vol-
unteer, other agency liaison or who is not an inmate visitor at the facility.

(8) Functional Unit: Any organizational component within the
Department of Corrections responsible for the delivery of program servic-
es or coordination of program operations. In a correctional facility, the
functional unit manager is the superintendent.

(9) Functional Unit Facility: A term used to declare any Department
of Corrections facility in which a functional unit person performs his/her
duties or services.

(10) Functional Unit Manager: Any person within the Department of
Corrections who reports to either the Director, an Assistant Director or an
administrator and has responsibility for the delivery of program services or
coordination of program operations.

(11) Functional Unit Person: Any employee, contractor, approved
carded volunteer, or other agency liaison assigned to work or provide serv-
ices at a functional unit facility.

(12) Identification Card (ID Card): A picture identification card
authorized by the Department of Corrections and issued to a department
employee, contractor, volunteer or other agency liaison.

(13) Inmate Visitor: A person approved by the functional unit manag-
er or designee to visit an inmate who resides in a facility.

(14) Oregon Corrections Enterprises: A semi-independent state
agency that is a non-Department of Corrections agency or division, which
is under the authority of the Director of the Department of Corrections. For
purposes of this rule only, Oregon Corrections Enterprises shall not be con-
sidered an external organization.

(15) Oregon Corrections Enterprises (OCE) Employee: Any person
employed full-time, part-time, or under temporary appointment by the
Oregon Corrections Enterprises. For the purposes of this rule only, employ-
ee shall also include any person under contractual arrangement to provide
services to the agency; any person employed by private or public sector
agencies who is serving under agency-sanctioned special assignment to
provide services or support to agency programs.

(16) Other Agency Liaison: Employees from other state and local
agencies that have ongoing business need serving inmates and employees
of the department. These employees include, but are not limited to, county
parole and probation officers and state police detectives.

(17) Personal Handgun: A handgun possessed by an authorized staff
member. “Handgun” includes any pistol or revolver using a fixed cartridge
containing a propellant charge, primer and projectile, and designed to be
aimed or fired otherwise than from the shoulder.

(18) Reception Center (Inmate): The designated location(s) in a facil-
ity which is designed for transport officials to deliver or pick up an inmate
housed in a functional unit.

(19) Reception Center (Public): The designated location(s) in a facil-
ity designed to control access for persons to enter the general inmate pop-
ulation area(s).

(20) Secure Perimeter: A manufactured structure (usually a fence or
wall) that encloses a portion of the grounds and buildings and is designed
to control entry or exit within the enclosure. The manufactured structure
may use electronic detection for intrusion, doors and/or gates for entry and
exit, lighting for visibility, and other physical restrictions such as razor rib-
bon, no climb fencing, and buried concrete curbing.

(21) Vehicle: A vehicle that is self-propelled vehicle and commonly
known as a passenger car, van, truck or motorcycle.

(22) Volunteer: An approved person who donates time, knowledge,
skills, and effort to enhance the mission, activities, and programs of the
department. A carded volunteer has completed a volunteer application, vol-
unteer training, facility orientation, and functional unit orientation, and has

been approved by a functional unit manager or his/her designee.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 26-1992, f. 12-11-92, cert. ef. 1-2-93; DOC 24-1999(Temp), f. 7 cert ef. 12-22-99
thru 6-19-00; DOC 12-2000, f. & cert. ef. 6-19-00; DOC 10-2006, f. & cert. ef. 10-9-06;
DOC 14-2014(Temp), f. 6-5-14, cert. ef. 6-6-14 thru 12-3-14; DOC 17-2014(Temp), f. &
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cert. ef. 7-2-14 thru 12-3-14; DOC 23-2014, f. & cert. ef. 12-3-14; DOC 7-2015(Temp), f. &
cert. ef. 7-1-15 thru 12-27-15

291-016-0120
Possession and Storage of Personal Handguns at Facilities Owned or
Occupied by the Department of Corrections

(1) In accordance with 2015 Or Laws, Ch 246, authorized staff of the
Department of Corrections, Oregon Board of Parole and Post-Prison
Supervision, and Oregon Corrections Enterprises may possess and store a
personal handgun and ammunition in their personal vehicle when the vehi-
cle is parked in a department parking lot at a Department of Corrections
facility only if the authorized staff:

(a) Has a valid concealed handgun license issued pursuant to ORS
166.291 and 166.292; and

(b) Has secured the handgun and ammunition in a closed and locked
container designed for the storage of a firearm inside a vehicle.

(2) Use of Department Storage Facilities Required Where Provided:
If the department has provided a secure and locked location for authorized
staff to store their personal handgun and ammunition at a Department of
Corrections facility, the authorized staff must promptly store the personal
handgun and ammunition in the storage location designated by the depart-
ment, and not in their personal vehicle.

(3) Ammunition: Authorized staff who bring personal handguns to a
Department of Corrections facility in accordance with these rules may pos-
sess and store with their personal handgun only that amount of ammunition
that the personal handgun is designed to hold plus two additional maga-
zines or speed loaders.

(4) Under no circumstance may an authorized staff member carry a
personal handgun within the secure perimeter of the correctional facility,
unless authorized by the correctional facility’s confidential procedure in
order to securely store the staff member’s personal handgun.

(5) Personal firearms shall not be carried or used during the perform-

ance of official duties.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 14-2014(Temp), f. 6-5-14, cert. ef. 6-6-14 thru 12-3-14; DOC 17-2014(Temp), f.
& cert. ef. 7-2-14 thru 12-3-14; DOC 23-2014, f. & cert. ef. 12-3-14; DOC 7-2015(Temp), f.
& cert. ef. 7-1-15 thru 12-27-15

Rule Caption: Planned Use of Force and Security Equipment by
DOC Employees

Adm. Order No.: DOC 8-2015(Temp)

Filed with Sec. of State: 7-9-2015

Certified to be Effective: 7-9-15 thru 1-4-16

Notice Publication Date:

Rules Amended: 291-013-0010, 291-013-0070, 291-013-0104, 291-
013-0110

Subject: These temporary rule amendments are necessary to remove
references to DOC policies, which are internal management direc-
tives applicable to DOC staff; provide clarification for the planned
use of force for inmates identified with serious mental health treat-
ment needs; and set time limits for the use of the restraint chair.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-013-0010
Definitions

(1) Behavioral Health Services (BHS): A Health Services unit with
primary responsibility for the assessment and treatment of inmates with
mental illness and developmental disabilities.

(2) Carotid Hold: Application of a hold to the neck that restricts
deoxygenated blood leaving the brain, which may result in the person to
whom it is applied becoming unconscious.

(3) Chemical Agents: Chemical compounds that when deployed are
designed to cause sufficient physiological effect to stop, control or tem-
porarily incapacitate an individual.

(4) Choke Hold: Application of physical pressure applied directly to
the neck area to restrict air from entering the lungs.

(5) Co-Located Minimum Security Facility/Level 2: A minimum
security facility on the grounds of a medium or higher security facility, but
not within the fenced perimeter of this higher security facility.

(6) Corporal Punishment: The use of physical force for the purpose of
punishment.

(7) Department of Corrections Facility: Any institution, facility or
staff office, including the grounds, operated by the Department of
Corrections.
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(8) Electronic Control Devices: Security equipment designed to stop,
control or temporarily incapacitate through the use of high voltage, low
amperage electric stimulation; e.g., conducted electrical weapons, electron-
ic shield, etc.

(9) Excessive Force: A type or amount of force beyond that which is
reasonably necessary to control the situation and achieve the correctional
objective; or the continued use of force after it is no longer reasonably nec-
essary.

(10) Functional Unit Manager: Any person within the Department of
Corrections who reports to the Director, an Assistant Director or adminis-
trator and has responsibility for delivery of program services or coordina-
tion of program operations.

(11) Hogtie Method: Binding a person’s wrists and ankles together
behind the back while in a prone position.

(12) Less Lethal Force: Systems that are explicitly designed and pri-
marily employed so as to incapacitate while minimizing fatalities or per-
manent injury.

(13) Lethal Force: Physical force that has substantial risk of causing
death.

(14) Level of Force: The type of force employed, amount of that type
of force employed, and the circumstances within which the force is
employed.

(15) Medium or Higher Security Facility/Level 3 or Higher: A medi-
um or higher security facility may house multiple custody classifications of
inmates within its secure perimeter, including custody Level 1 and 2
inmates. Medium or higher security facilities will treat all inmates as if they
are classified Level 3 or higher custody.

(16) Negligent Discharge: An unintentional discharge caused by an
action or event that an employee could and should have foreseen or pre-
vented.

(17) Officer-in-Charge: That person designated by the functional unit
manager to supervise and make operational decisions in accordance with
department policy, rule or procedure during periods when the functional
unit manager or officer-of-the-day is not readily available.

(18) Physical Force: The use of hands, other parts of the body, objects,
instruments, chemical devices, electronic devices, firearms or other physi-
cal methods used to restrain, subdue, control, intimidate or to compel per-
sons to act in a particular way, or to stop acting in a particular way.

(19) Planned Use of Force: The use of force in situations where time
and circumstances allow for consultation and approval with higher ranking
employees, and where there is some opportunity to plan the actual use of
force.

(20) Prone Restraint: The process of placing an individual “face-
down” upon a surface and then securing or limiting the movement of the
arms, legs, or trunk from that surface.

(21) Reactive Use of Force: The use of force in situations where time
and circumstances do not permit approval by higher ranking employees, or
consultation or planning.

(22) Reasonable Force: The use of physical force to achieve a legiti-
mate correctional objective, where the type and amount of force are con-
sistent with the situation and the objective to be achieved; and where alter-
natives to physical force are unavailable or ineffective; and where the force
used is the minimum necessary to control the situation.

(23) Restraint Chair: A restraining device that allows for a person to
sit upright in a chair that is designed to immobilize the person.

(24) Secure Custody: Custody exercised upon a person under the
jurisdiction of the Department of Corrections by means of physical con-
finement within a facility of the Department of Corrections, or direct phys-
ical supervision of a person with or without use of restraints while outside
a Department of Corrections facility.

(25) Security Equipment: Firearms, ammunition, batons, chemical
agents, security restraints, electronic control devices, and similar devices.

(26) Security Restraints: Handcuffs, temporary cuffs, leg irons, belly
chains, restraining chairs, and other similar equipment designed to restrict
and control the person’s movement from injuring himselt/herself, others,
and escape.

(27) Serious Mental Illness (SMI): An MH3 code designation used to
identify inmates with the highest mental health treatment needs.

(28) Serious Physical Injury: Physical injury which creates a substan-
tial risk of death or which causes serious and protracted disfigurement, pro-
tracted impairment of health, or protracted loss or impairment of the func-
tion of any bodily organ.

(29) Show of Force: A demonstration of the current ability to use
force, such as the massing of officers or tactical squads.
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(30) Stand Alone Minimum Security Facility: A minimum security
facility that is not on the grounds of a medium or higher security facility.

(31) Specialty Impact Munitions: Munitions designed to incapacitate,
distract, and control a subject with less likelihood of life threatening injury.

(32) Therapeutic Restraints: A type of restraint applied to an inmate
for medical or mental health purposes, and designed to limit an inmate’s
movement. The kinds of restraints that may be used for therapeutic purpos-
es include, but are not limited to, leather, rubber or canvas restraints for the
arms, legs and upper torso.

(33) Use of Force: Any situation in which an employee uses physical
force against an inmate or other person, except those situations in which
security restraints are used in a standard manner for arrest, escort, or trans-

port, or in which therapeutic restraints are used.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 35-1978, f. 11-9-78, ef. 11-13-78; CD 7-1982(Temp), f. & ef. 1-29-82; CD 12-
1982, f. & ef. 3-19-82; CD 3-1983, f. & ef. 1-20-83; CD 40-1985, f. & ef. 8-16-85; CD 42-
1986, f. & ef. 10-17-86; CD 26-1987, f. & ef. 6-5-87; CD 12-1988, f. & cert. ef. 9-30-88; CD
21-1988(Temp), f. & cert. ef. 12-30-88; CD 9-1989, f. & cert. ef. 6-20-89; CD 20-1991, f. &
cert. ef. 8-28-91; CD 3-1995, f. & cert. ef. 1-19-95; CD 20-1995, f. 10-26-95, cert. ef. 11-1-
95; DOC 14-1998, f. & cert. ef. 6-18-98; DOC 3-2004(Temp), f. & cert. ef. 1-27-04 thru 7-
25-04; Administrative correction 8-19-04; DOC 15-2004, f. & cert. ef. 11-2-04; DOC 19-
2008, f. & cert. ef. 8-7-08; DOC 6-2013, f. & cert. ef. 6-21-13; DOC 8-2015(Temp), f. & cert.
ef. 7-9-15 thru 1-4-16

291-013-0070
Planned Use of Force

(1) The functional unit manager or designee will be contacted for
authorization of the planned use of force involving firearms, batons, water
hoses, electronic control devices, specialty impact munitions, and chemical
agents other than aerosol sprays.

(2) Any planned use of force shall be carried out under the personal
direction of supervisory or higher level staff, and only after consultation
with and approval of the officer-in-charge. The officer-in-charge may be
present when the use of force is employed if there is no anticipated danger
of becoming a hostage.

(a) Chemical agents, electronic control device, baton, water force, or
specialty impact munitions may be used prior to the arrival of the supervis-
ing employee if immediate use is essential to prevent and/or control death,
serious injury, major disturbance or substantial destruction of property.

(b) If an employee is assaulted, he/she will not participate in a
planned use of force, unless no other option is available; e.g., no other
employees are readily available to participate in the planned use of force.

(3) A health care professional shall be contacted, if on duty at the
facility, prior to the planned use of force to ensure medical assistance is
readily available, if necessary, and to evaluate the inmate if he/she is med-
ically high risk.

(4) Inmates Designated as SMI:

(a) If an inmate has been designated as SMI, the officer-in-charge
shall consult with a BHS manager or designee before the planned use of
force. If no BHS manager is on-site, the officer-in-charge will contact
Medical Services, if available.

(b) Based on the circumstances and if time permits, the BHS manag-
er or designee may evaluate the inmate prior to the application of force.

(5) Every planned use of force situation shall be videotaped provided
that time and circumstances permit.

(a) The video recording should include a briefing, the use of force
incident, and debriefing. The video recording should not be stopped during
the use of force incident.

(b) The original video recording will be stored by the functional unit
in accordance with the approved retention schedules from the date of the
incident, or the time stored will be extended until the resolution of pending
or actual litigation, or as otherwise directed by the department’s legal coun-
sel.

(c) A back-up video recording will be made and sent to the Office of
the Inspector General. The Office of the Inspector General’s will store the
back-up tape in accordance with the approved retention schedule.

(d) Back-up tapes will be returned to the originating facility for dis-
position. A use of force video recording may be released with the approval
of the functional unit manager or designee.

(6) The commander shall authorize the type and amount of force used

during any declared emergency at a facility except for reactive use of force.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; CD 20-1995, f. 10-26-95, cert. ef. 11-1-95; DOC 14-
1998, f. & cert. ef. 6-18-98, Renumbered from 291-013-0125; DOC 15-2004, f. & cert. ef.
11-2-04; DOC 19-2008, f. & cert. ef. 8-7-08; DOC 6-2013, f. & cert. ef. 6-21-13; DOC 8-
2015(Temp), f. & cert. ef. 7-9-15 thru 1-4-16
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291-013-0104
Security Equipment

(1) General Provisions:

(a) The Institutions Administrator will review all security equipment.
The Director or designee shall approve all security equipment before it is
issued and used as department authorized security equipment.

(b) Only department authorized and/or issued equipment shall be used
to apply physical force to individuals.

(c) Security equipment shall not be issued to or used by an employee
who has not been trained in the proper use of such devices.

(d) The above three sections (a)—(c) apply to all use of force incidents
except for situations that require reactive use of force where there is a clear
and imminent threat of death or great bodily injury, and where there is no
other reasonable alternative.

(e) The storage and use of security equipment will be authorized by
the Director through the appropriate functional unit manager.

(2) Security Restraints — General Use of Restraints:

(a) Security restraints are authorized to restrict, immobilize and con-
trol the movement of an inmate.

(b) The standard routine use of security restraints for escort or trans-
portation of an inmate is not a use of force within the context of these rules.
Situations in which an inmate has refused to be placed in security restraints,
or has resisted after being placed in restraints are considered use of force
within the context of these rules.

(3) Restricting Movement:

(a) Security restraints may be used to restrain an inmate with the
express approval of the officer-in-charge, upon a demonstration that the
inmate is out of control and engaged in behavior which, if unrestrained
could:

(A) Result in significant destruction of property;

(B) Constitute a serious health or injury hazard to the inmate or oth-
ers; or

(C) Escalate into a serious disturbance.

(b) Security restraints used to restrain an out-of-control inmate shall
be terminated when the inmate has demonstrated behavior which would not
result in the above three sections (A)—(C).

(c) Placing an inmate in security restraints or a restraint chair shall be
considered a use of force within the context of these rules, except when
placing an inmate in handcuffs/restraints for transportation or escort.

(d) Security restraints will not be placed around the neck or head, nor
in any manner that restricts blood circulation or breathing.

(e) The hogtie method will not be used as a security restraint.

(f) Employees in general shall ensure that unnecessary pressure is not
placed on the inmate’s chest, back or neck while applying restraints.
Employees shall maintain close observation of a restrained inmate in order
to detect breathing difficulties and/or loss of consciousness.

(g) While using the prone restraint position when the correctional
objective is met the inmate should be placed on his/her side or moved into
a sitting position as soon as feasible. Employees will assess the inmate’s
physical condition.

(h) Restrained inmates will never be transported on their stomach.

(i) An employee shall check at least every 30 minutes and verify secu-
rity restraints are not causing obvious injury or an obvious medical prob-
lem when an inmate has been placed in restraints as a result of a use of force
situation. Each check of the restraints will be documented. A copy of the
documentation shall accompany the unusual incident report.

(j) The officer-in-charge shall evaluate the need to restrain an out-of-
control inmate every two hours with written documentation for the rea-
son(s) to continue or discontinue security restraints or restraint chair. The
documentation shall accompany the use-of-force review documentation.

(k) The officer-in-charge will notify a health care professional imme-
diately upon the application of security restraints or restraint chair.

(1) The health care professional, when notified, will perform the fol-
lowing:

(A) Evaluate the inmate’s condition to verify the security restraints
are not causing injury or an obvious medical problem;

(B) Evaluate the inmate’s mental status and notify a qualified mental
health professional, if necessary;

(C) Consider treatment or intervention as an alternative, or in con-
junction with security restraints;

(D) Document the results of the evaluation; and

(E) Physically re-evaluate sections (A)—(D) above every two hours.

(m) Use of security restraints or restraint chair to restrain an out-of-
control inmate will be documented and reported by the officer-in-charge to
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the functional unit manager or designee. The documentation shall accom-
pany the use of force review documentation.

(n) Continued use of security restraints applied for a time period
longer than eight hours, and every eight hours thereafter, shall require the
written approval of the functional unit manager or designee in addition to
the requirements of sections (j), (k), and (1) above.

(o) Continued use of the restraint chair for a time period longer than
two hours, and every two hours thereafter, shall require the written or ver-
bal approval of the functional unit manager or designee in addition to the
requirements of sections (j), (k), and (1) above. The use of the restraint chair
shall not exceed ten consecutive hours.

(p) Continued use of the restraint chair for a time period longer than
two hours, and every two hours thereafter, during the transporting of an
inmate shall require the verbal approval of the functional unit manager or
designee. The use of the restraint chair shall not exceed ten consecutive
hours during transport.

(A) The officer-in-charge of the transport shall ensure that observa-
tion of the inmate is maintained and documented on the Trip
Documentation Sheet every 30 minutes. The officer-in-charge shall ensure
that the inmate is evaluated by a health care professional once the final des-
tination is reached.

(B) Placing an inmate in the restraint chair shall be considered a use
of force within the context of these rules, except when the restraint chair is
being utilized as additional seating for inmates during transfers.

(q) Therapeutic Restraints: The documentation, application and use of
therapeutic restraints will not be considered a use of force situation, but
shall be in accordance with the department’s rule on Therapeutic Restraints
(OAR 291-071). Therapeutic restraints will be:

(A) Applied to an inmate only for medical or mental health treatment
to limit the inmate’s movement; and

(B) Applied to an inmate only upon the documented verbal or written
order of a physician, except in the absence of a physician, a registered nurse
may authorize the application of therapeutic restraints for a period not to
exceed one hour.

(4) Chemical Agents, Electronic Control Devices, Batons, Water
Force and Specialty Impact Munitions:

(a) The use of chemical agents other than aerosol spray, electronic
control devices, batons, water force, and specialty impact munitions shall
be authorized only by the functional unit manager or designee. The decision
to use chemical agents, electronic control devices, batons, water force and
specialty impact munitions shall be based on the level of force that, in the
judgment of the functional unit manager or designee, is most likely to
resolve the situation with the least amount of injury to all parties involved.

(b) The use of chemical agents, electronic control devices, batons,
water force and specialty impact munitions may be used to subdue an
inmate when the level of physical hands-on force required to subdue the
inmate would potentially subject the employee, inmate or others to greater
injury than would be incurred through the use of this security equipment.

(5) Use of Chemical Agents:

(a) The amount and type of chemical agent used and the means of dis-
persal shall be limited to that necessary to achieve the correctional objec-
tive and be used in accordance with the manufacturer’s instructions and
departmental training.

(b) Prior to the use of any chemical agent, and where time and cir-
cumstances permit, the inmate against whom it is directed shall be warned
chemical agents will be used.

(c) If possible, a chemical agent shall not be used against an inmate
known to suffer cardio-vascular, convulsive or respiratory ailments.

(d) An employee recently assaulted by an inmate shall not approve or
apply chemical agents to the particular inmate, unless there is no reasonable
alternative.

(e) An inmate shall not be restrained or held for the sole purpose of
rendering him/her a more stationary target for a chemical agent. If chemi-
cal agents are administered to a handcuffed inmate, staff shall document the
reason why the removal of the handcuffs was not feasible.

(f) Those affected by a chemical agent shall be permitted to wash their
face, eyes and other exposed skin areas, as soon as possible after the chem-
ical agent has been used.

(g) Those affected by a chemical agent in a closed area shall be per-
mitted to move to an uncontaminated area as soon as possible after the
chemical agent has been used.

(h) Clothing exposed to a chemical agent shall be removed as soon as
feasible and clean clothing made immediately available.
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(i) An employee(s) or inmate(s) affected by a chemical agent shall be
examined by a health care professional as soon as feasible after the chemi-
cal agent has been used.

(j) An inmate(s) receiving an application of a chemical agent shall be
under continuous staff observation for the first ten minutes.

(A) The inmate shall then be observed approximately every ten min-
utes for the first 30 minutes after receiving the application of a chemical
agent.

(B) All observations shall be documented with a date and time refer-
ence.

(C) The documentation shall accompany the use of force review doc-
umentation.

(6) Use of Electronic Control Devices:

(a) Only agency approved electronic control devices shall be used.

(b) Medical Considerations:

(A) As soon as feasible following each use of an electronic control
device, the inmate shall be afforded medical examination and treatment.

(B) An electronic control device shall not be deployed if there is
knowledge that the inmate is pregnant.

(C) If the electronic control device utilizes probes that penetrate the
skin, the probes shall be removed when the inmate is under control.
Medical staff, if on duty at the facility, shall remove the probes. Trained
security staff may remove the probes if medical staff are not available.

(D) If probes are embedded in soft tissue areas such as the head, neck,
face and groin, removal shall be done by medical staff only.

(c) Electronic control devices will not be used in conjunction with
aerosol propelled chemical agents.

(d) Prior to the deployment of an electronic control device, the super-
visor and person assigned to be the operator shall have attended the
approved departmental training on the operation and protocol associated
with its use.

(7) Use of Specialty Impact Weapons:

(a) Specialty impact munitions are intended as a less lethal alternative
to the use of deadly force. Use of specialty impact munitions shall be
authorized by the functional unit manager or designee prior to deployment.

(b) After each use of specialty impact munitions, exposed inmates
shall be examined by Health Services personnel.

(8) Firearms:

(a) The functional unit manager or designee will authorize the loca-
tion and carrying of a department issued firearm on the grounds of a facil-
ity.

(b) A Transportation Unit officer or facility correctional officer may
carry a firearm in the performance of his/her duties as authorized by the
functional unit manager/designee and in accordance with the department
policy.

(c) Prior to resorting to the use of firearms against an inmate or other
persons, time and circumstances permitting, an employee shall first issue an
appropriate warning to the inmate or other person in a readily understand-
able fashion. An appropriate warning may include, but is not limited to, one
or more of the following:

(A) Shouting;

(B) Blowing a whistle;

(C) Hand signals; or

(D) Firing a warning shot.

(d) The discharge of a firearm will be handled in accordance with the
departmental policy. The State Police or local law enforcement officials
shall be notified to investigate any discharge of a firearm except for train-
ing or negligent discharge where injury or significant property damage has
not occurred. The external law enforcement investigation shall be separate
from the full review.

(e) Any employee involved in the discharge of a firearm in a situation
on duty shall immediately report the incident to the officer-in-charge.

(f) A warning shot is the least preferred method of warning. It should
be used only in situations where other warning methods are not practical or
effective, and when there is a target that is sufficiently large to minimize the
risk of harm to others from a missed shot or ricochet.

(g) Time and circumstances permitting, an employee shall attempt to
warn an inmate that is observed to be:

(A) Entering or inside a restricted security perimeter zone;

(B) Tampering with or cutting security perimeter equipment or
fence/wall;

(C) On or climbing a security fence/wall;

(D) Moving toward any motor vehicle or airborne craft in an obvious
attempt to escape;
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(E) Engaged in any other behavior that is a clear or obvious attempt
to escape; or

(F) Engaged in any behavior that poses serious bodily injury or death
to oneself or another person.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: DOC 14-1998, f. & cert. ef. 6-18-98; Renumbered from 291-013-0090, DOC 15-2004,

f. & cert. ef. 11-2-04; DOC 14-2005, f. 10-14-05, cert. ef. 10-24-05; DOC 19-2008, f. & cert.

ef. 8-7-08; DOC 6-2013, f. & cert. ef. 6-21-13; DOC 8-2015(Temp), f. & cert. ef. 7-9-15 thru

1-4-16

291-013-0110
Bloodborne Pathogens
‘When a person has been exposed to blood or body fluid resulting from

the use of force, standard universal precautions shall be implemented.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; DOC 14-1998, f. & cert. ef. 6-18-98, Renumbered
from 291-013-0075; DOC 19-2008, f. & cert. ef. 8-7-08; DOC 6-2013, f. & cert. ef. 6-21-13;
DOC 8-2015(Temp), f. & cert. ef. 7-9-15 thru 1-4-16

Rule Caption: Use of Force by Parole and Probation Officers
Adm. Order No.: DOC 9-2015(Temp)

Filed with Sec. of State: 7-9-2015

Certified to be Effective: 7-9-15 thru 1-4-16

Notice Publication Date:

Rules Amended: 291-022-0160,291-022-0170, 291-022-0180,291-
022-0200

Subject: These temporary rule amendments are necessary to remove
references to DOC policies, which are internal management direc-
tives applicable to DOC staff.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-022-0160
Security Equipment

(1) Security Equipment:

(a) All security equipment requires the approval of the Director or
designee before being issued and used as department authorized security
equipment.

(b) Security equipment shall not be issued to or used by an employee
who has not been trained in the proper use of such devices.

(c) Unless authorized by the Assistant Director for Community
Corrections or designee, the carrying or use of personal security equipment
is prohibited.

(d) The local state director shall authorize the storage and use of secu-
rity equipment.

(2) Security Restraints:

(a) The standard routine use of security restraints for arrest, escort or
transportation of an offender is not a use of force within the context of this
rule.

(b) The use of security restraints is authorized to restrict, immobilize,
and control the movement of offenders or for the purpose of officer safety.

(c) An offender shall be placed in security restraints with their hands
behind their back, before and during transport. Exceptions may exist due to
physical and/or medical conditions, at which point alternative methods may
be utilized.

(d) Security restraints shall be applied consistent with the training and
experience of the officer. Restraints will be checked for tightness and dou-
ble locked.

(e) Officers shall ensure that unnecessary pressure is not placed on the
offender’s chest, back or neck while applying restraints. Officers shall
maintain close observation of a restrained offender in order to detect
breathing difficulties and/or loss of consciousness.

(f) The officer shall check at least every 30 minutes and verify the
security restraints are not causing injury or an obvious medical problem for
the restrained offender.

(3) Chemical Agents:

(a) Authorization to carry a chemical agent shall be granted by the
local state director.

(b) Authorization to carry department issued chemical agents shall be
limited to the performance of official duties.

(c) Officers authorized to carry a chemical agent shall carry the chem-
ical agent or another approved less than lethal force option whenever:

(A) Protective body armor is worn;

(B) A firearm is carried;

(C) An arrest is anticipated or when making an arrest; or
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(D) A confrontation with vicious dogs or other dangerous animals is
anticipated.

(d) An officer shall only discharge a chemical agent for the following:

(A) To defend the officer or another person from an animal attack;

(B) To defend the officer or another person from imminent danger; or

(C) To enforce a valid order(s) to a threat to submit to the application
of restraints; or

(D) Other circumstances where it is objectively reasonable given the
totality of the circumstances and facts known to the officer at the time.

(e) When feasible, the officer shall provide a verbal warning to the
threat prior to the discharge of a chemical agent.

(f) Those affected by a chemical agent shall be permitted to wash their
face, eyes and other exposed skin areas, as soon as safely practical after the
chemical agent has been used.

(g) Those affected by a chemical agent in a closed area shall be per-
mitted to move to an uncontaminated area as soon as safely possible after
the chemical agent has been used.

(h) A threat who has received an application of a chemical agent shall
be observed for symptoms of an abnormal reaction while the officer has
custody of the threat. Medical assistance shall be summoned as soon as an
abnormal reaction is observed.

(4) Electronic Control Device:

(a) Authorization to carry an electronic control device may be grant-
ed by the local state director.

(b) Authorization to carry an electronic control device shall be limit-
ed to the performance of official duties.

(c) Use of the electronic control device will be in accordance with
these rules.

(5) Mandatory Use: Officers shall carry a chemical agent or an elec-
tronic control device or another approved less than lethal force option
whenever:

(a) Protective body armor is worn;

(b) A firearm is carried;

(c) An arrest is anticipated or when making an arrest; or

(d) A confrontation with vicious dogs or other dangerous animals is
anticipated.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: DOC 6-2005, f. & cert. ef. 5-24-05; DOC 28-2008(Temp), f. & cert. ef. 11-25-08 thru

5-22-09; DOC 7-2009, f. 5-22-09, cert. ef. 5-23-09; DOC 10-2013, f. & cert. ef. 10-23-13;
DOC 9-2015(Temp), f. & cert. ef. 7-9-15 thru 1-4-16

291-022-0170
Firearms

(1) Prior to resorting to the use of firearms against any threat, time
and circumstances permitting, an officer shall first issue an appropriate ver-
bal warning.

(2) Any officer involved in the discharge of a firearm in a situation on
duty shall immediately report, by the quickest means possible, the incident
to the local state director. The employee shall prepare a report as soon as
reasonably possible.

(3) The State Police or local law enforcement officials shall be noti-
fied to investigate any discharge of a firearm unless the discharge was dur-
ing training, off duty practice, or negligent discharge where injury or sig-
nificant property damage did not occur. This investigation shall be separate

from the full review.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 6-2005, f. & cert. ef. 5-24-05; DOC 10-2013, f. & cert. ef. 10-23-13; DOC 9-
2015(Temp), f. & cert. ef. 7-9-15 thru 1-4-16

291-022-0180
Blood Borne Pathogens
When a person has been exposed to a blood or body fluid resulting

from the use of force, standard universal precautions shall be implemented.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 6-2005, f. & cert. ef. 5-24-05; DOC 9-2015(Temp), f. & cert. ef. 7-9-15 thru 1-
4-16

291-022-0200
Notifications

(1) Any time an officer unholsters and/or points his/her firearm or
electronic control device at another, the local state director will be notified
according to procedure. The local state director will notify the Assistant
Director of Community Corrections of the incident.

(2) Any time an officer is required to use physical or deadly force, the
officer shall immediately notify his/her supervisor and/or local state direc-
tor.
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(3) All employees witnessing or directly involved in a use of physical
force incident shall individually prepare and submit a use of force report
describing their involvement and observation regarding the incident.

(4) All employees witnessing or directly involved in a use of deadly
force incident shall report the incident.

(5) The local state director shall make a verbal report to the Assistant
Director of Community Corrections.

(6) In cases of serious or life-threatening injury to a person(s) that
requires transport to a medical facility or where deadly force has been used:

(a) The appropriate investigatory agency in the jurisdiction shall be
immediately contacted by the local state director.

(b) The investigatory agency can include the Attorney General’s
office if a conflict of interest exists.

(6) Prior to any administrative action, the local state director shall

confer with the Assistant Director of Community Corrections.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 6-2005, f. & cert. ef. 5-24-05; DOC 10-2013, f. & cert. ef. 10-23-13; DOC 9-
2015(Temp), f. & cert. ef. 7-9-15 thru 1-4-16

Department of Fish and Wildlife
Chapter 635

Rule Caption: Recreational Coho Salmon Fisheries for Oregon
Coastal Zones.

Adm. Order No.: DFW 73-2015

Filed with Sec. of State: 6-22-2015

Certified to be Effective: 6-23-15

Notice Publication Date: 5-1-2015

Rules Amended: 635-014-0090, 635-016-0090

Rules Repealed: 635-014-0090(T)

Subject: Amend rules relating to sport fishing for coho salmon in the
Northwest and Southwest zones consistent with guidelines estab-
lished by the Oregon Fish and Wildlife Commission and Pacific Fish-
ery Management Council. Housekeeping and technical corrections
were made to ensure rule consistency.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-014-0090
Inclusions and Modifications

(1) The 2015 Oregon Sport Fishing Regulations provide requirements
for the Northwest Zone. However, additional regulations may be adopted in
this rule division from time to time and to the extent of any inconsistency,
they supersede the 2015 Oregon Sport Fishing Regulations pamphlet.

(2) Notwithstanding all other requirements provided in the 2015
Oregon Sport Fishing Regulations pamphlet, the following additional rules
apply to wild coho salmon angling in waters of the Northwest Zone during
the period September 1-December 31, 2015:

(a) For the purposes of regulations described in section (2) of this
rule, wild coho are defined as fish with an intact adipose fin.

(b) For all waters in the Northwest and Southwest zones that are open
to wild coho harvest, anglers may not take more than 1 wild adult coho and
1 wild jack coho per day regardless of location. There is no seasonal limit
on wild coho jacks regardless of location. The seasonal limit on wild coho
adults for the Northwest and Southwest zones is 5 fish in aggregate from all
waters. Harvest of wild coho salmon is allowed in the following waterbod-
ies with restrictions as specified in sections (2)(c) through (2)(i) of this rule.

(A) No more than 1 adult wild coho may be harvested for the season
from either the Nestucca River Basin or the Tillamook River Basin. Wild
adult coho taken from these areas do not count towards the 2 fish limit
described in section (2)(b)(B) of this rule, but do count towards the overall
5 fish aggregate limit for the Northwest and Southwest zones;

(B) No more than 2 adult wild coho in total for the season may come
from any combination of the following areas: Siletz River, Yaquina River,
Alsea River, Siuslaw River, Umpqua River, Beaver Creek (Ona Beach),
Floras Creek/New River, Coos River, and Coquille River. Wild adult coho
taken from these areas do not count towards the 1 fish limit described in
section (2)(b)(A) of this rule, but do count towards the overall 5 fish aggre-
gate limit for the Northwest and Southwest zones; and

(C) No more than 5 adult wild coho in total for the season may come
from any combination of the following areas: Siltcoos Lake, Tahkenitch
Lake, and Tenmile Lake (SW Zone). Wild adult coho taken from these
areas do not count against aggregate limits described in sections (2)(b)(A)
and (2)(b)(B) of this rule, but do count towards the overall 5 fish limit for
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the Northwest and Southwest zones as specified in section (2)(b) of this
rule.

(c) Tillamook Bay tidewater from the jetty tips upstream to Highway
101 Bridge on Miami, Kilchis, Wilson, and Trask rivers and Burton Bridge
on Tillamook River is open on Fridays and Saturdays only for wild coho
salmon from September 18 through October 31. Daily and seasonal catch
limits as described in section (2)(b) of this rule apply.

(d) Nestucca Bay tidewater (excluding Little Nestucca tidewater)
from the bay mouth upstream to the Cloverdale Bridge (RM 7.1) is open on
Sundays and Mondays only for wild coho salmon from September 20
through November 2. Daily and seasonal catch limits as described in sec-
tion (2)(b) of this rule apply.

(e) Siletz River and Bay upstream to an ODFW marker sign approxi-
mately 1,200 feet upstream of Ojalla Bridge (RM 31) is open for wild coho
salmon from September 15 through October 6; Siletz River and Bay
upstream to Illahee Boat Ramp is open for wild coho salmon from October
7-November 30. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

(f) The Yaquina River and Bay upstream to the confluence of the
Yaquina River and Big Elk Creek are open for wild coho salmon from
September 15 through November 30. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(g) The Alsea River and Bay upstream to the USES River Edge Boat
Landing are open for wild coho salmon from September 15 through
October 15. Daily and seasonal catch limits as described in section (2)(b)
of this rule apply.

(h) The Siuslaw River and Bay upstream to the confluence of the
Siuslaw River with Lake Creek is open for wild coho salmon from
September 15 through October 15. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(i) Beaver Creek (at Ona Beach between Newport and Waldport) from
footbridge west of Highway 101 upstream to the power line crossing near
the the confluence of South Fork Beaver Creek (Ona Beach) open for wild
coho salmon from November 1-30 or until attainment of an adult wild coho
quota of 150 fish. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.

4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.

ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95,

cert. ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-

95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.

ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,

cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.

ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-97;

FWC 75-1997, . 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru

4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;

DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-

1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-

2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-

1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru

11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,

f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-

2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DEW 123-2001, f. 12-31-01, cert.

ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.

& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,

cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02

thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-

2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.

ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-

2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef.

6-13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03;

DFW 108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp),

f. 12-10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;

DFW 126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), f. 6-

29-04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru

12-31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-

2004(Temp), f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert.

ef. 11-20-04 thru 12-31-04; DFW 1172004, f. 12-13-04, cert. ef. 1-1-05; DFW 62-

2005(Temp), f. 6-29-05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05;

DFW 105-2005(Temp), . 9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp),

f. & cert. ef. 11-23-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-

2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06;

DFW 64-2006(Temp), f. 7-17-06, cert. ef. 8-1-06 thru 12-31-06; DEW 79-2006, . 8-11-06,

cert. ef. 1-1-07; DFW 104-2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-

2007, f. 4-16-07, cert. ef. 5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-

31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert.

ef. 3-15-08 thru 9-10-08; DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08;

DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-

09 thru 10-31-09; DFW 67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-

2009(Temp), f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09,

cert. ef. 9-1-09 thru 12-31-09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09;

DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-

10 thru 9-30-10; DFW 73-2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-

2010, f. 6-8-10, cert. ef. 8-1-10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thru 9-30-
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10; Administrative correction 10-26-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
57-2011(Temp), f. 5-27-11, cert. ef. 6-1-11 thru 6-30-11; DFW 83-2011, f. 6-30-11, cert. ef.
7-1-11; DFW 139-2011(Temp), f. 10-3-11, cert. ef. 10-6-11 thru 12-31-11; DFW 141-
2011(Temp), f. 10-6-11, cert. ef. 10-10-11 thru 12-31-11; DFW 143-2011(Temp), f. 10-10-
11, cert. ef. 10-11-11 thru 12-31-11; DFW 148-2011(Temp), f. 10-20-11, cert. ef. 10-21-11
thru 12-31-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 53-2012(Temp), f. 5-29-
12, cert. ef. 6-1-12 thru 10-31-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 63-
2012(Temp), f. & cert. ef. 6-12-12 thru 10-31-12; DFW 71-2012(Temp), f. 6-27-12, cert. ef.
7-1-12 thru 11-30-12; DFW130-2012(Temp), f. 10-10-12, cert. ef. 10-13-12 thru 12-31-12;
DFW 135-2012(Temp), f. 10-22-12, cert. ef. 10-24-12 thru 12-31-12; DFW 139-
2012(Temp), f. 10-30-12, cert. ef. 10-31-12 thru 12-31-12; DFW 152-2012, f. 12-27-12, cert.
ef. 1-1-13; DFW 23-2013(Temp), f. 3-20-13, cert. ef. 4-1-13 thru 9-27-13; DFW 43-
2013(Temp), f. 5-29-13, cert. ef. 6-1-13 thru 10-31-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-
1-13; DFW 60-2013(Temp), f. 6-24-13, cert. ef. 6-30-13 thru 9-30-13; Administrative cor-
rection 11-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 74-2014(Temp), f. 6-23-
14, cert. ef. 6-30-14 thru 9-30-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 111-
2014(Temp), f. & cert. ef. 8-4-14 thru 9-30-14; DFW 133-2014(Temp), f. 9-16-14 & cert. ef.
9-17-14 thru 12-31-14; DFW 148-2014(Temp), f. 10-13-14, cert. ef. 10-15-14 thru 12-31-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 23-2015(Temp), f. & cert. ef. 4-1-15 thru
7-31-15; DFW 73-2015, f. 6-22-15, cert. ef. 6-23-15

635-016-0090
Inclusions and Modifications

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Southwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2015 Oregon Sport Fishing Regulations
pamphlet

(2) Notwithstanding all other requirements provided in the 2015
Oregon Sport Fishing Regulations pamphlet, the following additional
rules apply to wild coho salmon angling in waters of the Southwest Zone
during the period September 1-December 31, 2015:

(a) For the purposes of regulations described in section (2) of this
rule, wild coho are defined as fish with an intact adipose fin.

(b) For all waters in the Northwest and Southwest zones that are open
to wild coho harvest, anglers may not take more than 1 wild adult coho and
1 wild jack coho per day regardless of location. There is no seasonal limit
on wild coho jacks regardless of location. The seasonal limit on wild coho
adults for the Northwest and Southwest zones is 5 fish in aggregate from all
waters. Harvest of wild coho salmon is allowed in the following waterbod-
ies with restrictions as specified in sections (2)(c)—(2)(i) of this rule.

(A) No more than 1 adult wild coho may be harvested from either the
Nestucca River Basin or the Tillamook River Basin. Wild adult coho taken
from these areas do not count towards the 2 fish limit described in section
(2)(b)(B) of this rule, but do count towards the overall 5 fish aggregate limit
for the Northwest and Southwest zones;

(B) No more than 2 adult wild coho in total may come from any com-
bination of the following areas: Siletz River, Yaquina River, Alsea River,
Siuslaw River, Umpqua River, Beaver Creek (Ona Beach), Floras
Creek/New River, Coos River, and Coquille River. Wild adult coho taken
from these areas do not count towards the 1 fish limit described in section
(2)(b)(A) of this rule, but do count towards the overall 5 fish aggregate limit
for the Northwest and Southwest zones; and

(C) No more than 5 adult wild coho in total may come from any com-
bination of the following areas: Siltcoos Lake, Tahkenitch Lake, and
Tenmile Lake (SW Zone). Wild adult coho taken from these areas do not
count against aggregate limits described in sections (2)(b)(A) and (2)(b)(B)
of this rule, but do count towards the overall 5 fish limit for the Northwest
and Southwest zones as specified in section (2)(b) of this rule.

(c) Open for wild coho salmon in the Mainstem Umpqua River and
Bay from the mouth to Scottsburg Bridge at RM 27.5 from September 15
through October 15. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

(d) Coos Basin open for wild coho salmon from the tips of the jetties
upstream to the head of tide at Dellwood at RM 10.0 on the South Coos
River and to the East Fork/West Fork Millicoma confluence from
September 15 through November 30. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(e) Open for wild coho salmon in Coquille River and Bay upstream to
the Highway 428 bridge (Sturdivant Park) at RM 24.0 from September 15
through November 30. Daily and seasonal catch limits as described in sec-
tion (2)(b) of this rule apply.

(f) Within the Tenmile Lakes Basin the following additional rules
apply: North and South Tenmile Lakes (Coos County) upstream from
Hilltop Bridge are open for wild coho salmon from October 1 through
December 31. Daily and seasonal catch limits as described in section (2)(b)
of this rule apply. Only 1 rod per angler may be used while angling for
coho. Streams that empty into North and South Tenmile Lakes are not open
to coho salmon angling, nor is the canal that connects North and South
Tenmile Lakes.

August 2015: Volume 54, No. 8



ADMINISTRATIVE RULES

(g) Floras Creek/New River from the Bureau of Land Management
boat ramp at Storm Ranch upstream to the confluence with the Floras Lake
outlet open for wild coho salmon from November 1-30 or until attainment
of an adult coho quota of 200 fish. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, . 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-
98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06; DFW 37-2006(Temp), f. 6-2-06, cert. ef. 6-5-06 thru
12-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 47-2007(Temp), f. 6-18-07, cert.
ef. 6-21-07 thru 10-31-07; DFW 56-2007(Temp), 7-6-07, cert. ef. 8-1-07 thru 12-31-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 137-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 54-2008(Temp), f. 5-28-08, cert. ef. 6-1-08 thru 7-31-08; DFW 67-2008(Temp), f. 6-
20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 138-2008(Temp), f. 10-28-08, cert. ef. 11-1-08
thru 11-30-08; DFW 140-2008(Temp), f. 11-4-08, cert. ef. 11-5-08 thru 12-31-08; DFW 156-
2008, f. 12-31-08, cert. ef. 1-1-09; DFW 57-2009(Temp), f. 5-27-09, cert. ef. 6-1-09 thru 7-
31-09; DFW 77-2009(Temp), f. 6-29-09, cert. ef. 7-1-09 thru 7-31-09; DFW 87-2009(Temp),
f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 113-2009(Temp), f. & cert. ef. 9-18-09 thru
12-31-09; DFW 141-2009(Temp), f. 11-4-09, cert. ef. 11-7-09 thru 12-21-09; DFW 143-
2009(Temp), f. 11-17-09, cert. ef. 11-19-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert.
ef. 1-1-10; DFW 65-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 5-31-10; DFW 76-2010,
f. 6-8-10, cert. ef. 8-1-10; DFW 143-2010(Temp), f. 10-8-10, cert. ef. 10-10-10 thru 12-31-
10; DFW 152-2010(Temp), f. 10-27-10, cert. ef. 10-30-10 thru 12-31-10; DFW 171-2010, f.
12-30-10, cert. ef. 1-1-11; DFW 31-2011(Temp), f. 4-18-11, cert. ef. 5-1-11 thru 10-27-11;
DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11; DFW 137-2011(Temp), 9-30-11, cert. ef. 10-1-11
thru 12-31-11; DFW 145-2011(Temp), f. 10-11-11, cert. ef. 10-12-11 thru 12-31-11; DFW
149-2011(Temp), f. 10-20-11, cert. ef. 10-22-11 thru 12-31-11; DFW 163-2011, f. 12-27-11,
cert. ef. 1-1-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 138-2012(Temp), f. 10-29-
12, cert. ef. 10-31-12 thru 12-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 155-
2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 6-29-13; DFW 23-2013(Temp), f. 3-20-13,
cert. ef. 4-1-13 thru 9-27-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-1-13; DFW 124-
2013(Temp), f. 10-29-13, cert. ef. 11-1-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert.
ef. 1-1-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-
15; DFW 73-2015, f. 6-22-15, cert. ef. 6-23-15

Rule Caption: Umpqua River Sport Salmon Regulation Changes.
Adm. Order No.: DFW 74-2015(Temp)

Filed with Sec. of State: 6-23-2015

Certified to be Effective: 6-23-15 thru 12-19-15

Notice Publication Date:

Rules Amended: 635-016-0090

Subject: Fisheries managers believe the rule amendment to end the
spring Chinook season on the Umpqua River on June 30 rather than
July 31, as per permanent rule, will have little to no biological impact
or conservation concerns and is necessary for both fishers and law
enforcement personnel. Further, the amendments should provide
increased angling opportunity and benefit to the local economies of
Reedsport and the Winchester Bay area. And, due to abnormally low
water conditions and high water temperatures in the basin, fisheries
managers believe rule modifications to prohibit angling within 200
feet (in any direction) of the mouths of Umpqua River tributaries is
necessary.

Rules Coordinator: Michelle Tate —(503) 947-6044
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635-016-0090
Inclusions and Modifications

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Southwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2015 Oregon Sport Fishing Regulations
pamphlet

(2) Notwithstanding all other requirements provided in the 2015
Oregon Sport Fishing Regulations pamphlet, the following additional
rules apply to wild coho salmon angling in waters of the Southwest Zone
during the period September 1-December 31, 2015:

(a) For the purposes of regulations described in section (2) of this
rule, wild coho are defined as fish with an intact adipose fin.

(b) For all waters in the Northwest and Southwest zones that are open
to wild coho harvest, anglers may not take more than 1 wild adult coho and
1 wild jack coho per day regardless of location. There is no seasonal limit
on wild coho jacks regardless of location. The seasonal limit on wild coho
adults for the Northwest and Southwest zones is 5 fish in aggregate from all
waters. Harvest of wild coho salmon is allowed in the following waterbod-
ies with restrictions as specified in sections (2)(c)—(2)(i) of this rule.

(A) No more than 1 adult wild coho may be harvested from either the
Nestucca River Basin or the Tillamook River Basin. Wild adult coho taken
from these areas do not count towards the 2 fish limit described in section
(2)(b)(B) of this rule, but do count towards the overall 5 fish aggregate limit
for the Northwest and Southwest zones;

(B) No more than 2 adult wild coho in total may come from any com-
bination of the following areas: Siletz River, Yaquina River, Alsea River,
Siuslaw River, Umpqua River, Beaver Creek (Ona Beach), Floras
Creek/New River, Coos River, and Coquille River. Wild adult coho taken
from these areas do not count towards the 1 fish limit described in section
(2)(b)(A) of this rule, but do count towards the overall 5 fish aggregate limit
for the Northwest and Southwest zones; and

(C) No more than 5 adult wild coho in total may come from any com-
bination of the following areas: Siltcoos Lake, Tahkenitch Lake, and
Tenmile Lake (SW Zone). Wild adult coho taken from these areas do not
count against aggregate limits described in sections (2)(b)(A) and (2)(b)(B)
of this rule, but do count towards the overall 5 fish limit for the Northwest
and Southwest zones as specified in section (2)(b) of this rule.

(c) Open for wild coho salmon in the Mainstem Umpqua River and
Bay from the mouth to Scottsburg Bridge at RM 27.5 from September 15
through October 15. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

(d) Coos Basin open for wild coho salmon from the tips of the jetties
upstream to the head of tide at Dellwood at RM 10.0 on the South Coos
River and to the East Fork/West Fork Millicoma confluence from
September 15 through November 30. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(e) Open for wild coho salmon in Coquille River and Bay upstream to
the Highway 428 bridge (Sturdivant Park) at RM 24.0 from September 15
through November 30. Daily and seasonal catch limits as described in sec-
tion (2)(b) of this rule apply.

(f) Within the Tenmile Lakes Basin the following additional rules
apply: North and South Tenmile Lakes (Coos County) upstream from
Hilltop Bridge are open for wild coho salmon from October 1 through
December 31. Daily and seasonal catch limits as described in section (2)(b)
of this rule apply. Only 1 rod per angler may be used while angling for
coho. Streams that empty into North and South Tenmile Lakes are not open
to coho salmon angling, nor is the canal that connects North and South
Tenmile Lakes.

(g) Floras Creek/New River from the Bureau of Land Management
boat ramp at Storm Ranch upstream to the confluence with the Floras Lake
outlet open for wild coho salmon from November 1-30 or until attainment
of an adult coho quota of 200 fish. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(3) Umpqua River mainstem, including tidewater, from the tips of the
jetties upstream to confluence with North and South Forks (includes
Winchester Bay):

(a) Open for spring Chinook salmon February 1 through June 30,
2015. Bag limit is 2 adult non adipose fin-clipped Chinook per day, 5 per
year.

(b) Open for fall Chinook salmon July 1 through December 31, 2015.
Bag limit is 2 adult non adipose fin-clipped Chinook per day, 20 per year
in combination with all other salmon or steelhead marked on your tag.

(c) Closed to all angling within a radius of 200 feet from the mouths
of all tributaries (including 200 feet into the tributary) of the Umpqua River
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between the Scottsburg Bridge (Hwy 38) and the Riverforks Park Boat
Ramp until October 1, 2015.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-
98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06; DFW 37-2006(Temp), f. 6-2-06, cert. ef. 6-5-06 thru
12-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 47-2007(Temp), f. 6-18-07, cert.
ef. 6-21-07 thru 10-31-07; DFW 56-2007(Temp), 7-6-07, cert. ef. 8-1-07 thru 12-31-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 137-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 54-2008(Temp), f. 5-28-08, cert. ef. 6-1-08 thru 7-31-08; DFW 67-2008(Temp), f. 6-
20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 138-2008(Temp), f. 10-28-08, cert. ef. 11-1-08
thru 11-30-08; DFW 140-2008(Temp), f. 11-4-08, cert. ef. 11-5-08 thru 12-31-08; DFW 156-
2008, f. 12-31-08, cert. ef. 1-1-09; DFW 57-2009(Temp), f. 5-27-09, cert. ef. 6-1-09 thru 7-
31-09; DFW 77-2009(Temp), f. 6-29-09, cert. ef. 7-1-09 thru 7-31-09; DFW 87-2009(Temp),
f.7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 113-2009(Temp), f. & cert. ef. 9-18-09 thru
12-31-09; DFW 141-2009(Temp), f. 11-4-09, cert. ef. 11-7-09 thru 12-21-09; DFW 143-
2009(Temp), f. 11-17-09, cert. ef. 11-19-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert.
ef. 1-1-10; DFW 65-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 5-31-10; DFW 76-2010,
f. 6-8-10, cert. ef. 8-1-10; DFW 143-2010(Temp), f. 10-8-10, cert. ef. 10-10-10 thru 12-31-
10; DFW 152-2010(Temp), f. 10-27-10, cert. ef. 10-30-10 thru 12-31-10; DFW 171-2010, f.
12-30-10, cert. ef. 1-1-11; DFW 31-2011(Temp), f. 4-18-11, cert. ef. 5-1-11 thru 10-27-11;
DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11; DFW 137-2011(Temp), 9-30-11, cert. ef. 10-1-11
thru 12-31-11; DFW 145-2011(Temp), f. 10-11-11, cert. ef. 10-12-11 thru 12-31-11; DFW
149-2011(Temp), f. 10-20-11, cert. ef. 10-22-11 thru 12-31-11; DFW 163-2011, f. 12-27-11,
cert. ef. 1-1-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 138-2012(Temp), f. 10-29-
12, cert. ef. 10-31-12 thru 12-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 155-
2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 6-29-13; DFW 23-2013(Temp), f. 3-20-13,
cert. ef. 4-1-13 thru 9-27-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-1-13; DFW 124-
2013(Temp), f. 10-29-13, cert. ef. 11-1-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert.
ef. 1-1-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-
15; DFW 73-2015. f. 6-22-15, cert. ef. 6-23-15; DFW 74-2015(Temp), f. & cert. ef. 6-23-15
thru 12-19-15

Rule Caption: 2015 Chinook Salmon Seasons on the Siletz River.
Adm. Order No.: DFW 75-2015(Temp)

Filed with Sec. of State: 6-23-2015

Certified to be Effective: 6-24-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-014-0090

Subject: This amended rule re-instates modifications needed to clar-
ify the regulations for recreational harvest of Chinook salmon on the
Siletz River for the period beginning April 1 through July 31,2015.
The modifications were repealed on June 23 upon filing of perma-
nent rule modifications adopted June 5 by the Oregon Fish and
Wildlife Commission.

The re-instated modifications, based on the updated permanent
rule, are: A daily bag limit of one non fin-clipped spring Chinook
salmon per day and 2 per year; and all salmon that do not have a
healed clipped fin must be released unharmed. All other limits and
restrictions remain unchanged from those listed in the 2015 Oregon
Sport Fishing Regulations, on page 27, for the Siletz River and Bay.
Rules Coordinator: Michelle Tate —(503) 947-6044
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635-014-0090
Inclusions and Modifications

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Northwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2015 Oregon Sport Fishing Regulations
pamphlet.

(2) Notwithstanding all other requirements provided in the 2015
Oregon Sport Fishing Regulations pamphlet, the following additional rules
apply to wild coho salmon angling in waters of the Northwest Zone during
the period September 1-December 31, 2015:

(a) For the purposes of regulations described in section (2) of this
rule, wild coho are defined as fish with an intact adipose fin.

(b) For all waters in the Northwest and Southwest zones that are open
to wild coho harvest, anglers may not take more than 1 wild adult coho and
1 wild jack coho per day regardless of location. There is no seasonal limit
on wild coho jacks regardless of location. The seasonal limit on wild coho
adults for the Northwest and Southwest zones is 5 fish in aggregate from all
waters. Harvest of wild coho salmon is allowed in the following waterbod-
ies with restrictions as specified in sections (2)(c) through (2)(i) of this rule.

(A) No more than 1 adult wild coho may be harvested for the season
from either the Nestucca River Basin or the Tillamook River Basin. Wild
adult coho taken from these areas do not count towards the 2 fish limit
described in section (2)(b)(B) of this rule, but do count towards the overall
5 fish aggregate limit for the Northwest and Southwest zones;

(B) No more than 2 adult wild coho in total for the season may come
from any combination of the following areas: Siletz River, Yaquina River,
Alsea River, Siuslaw River, Umpqua River, Beaver Creek (Ona Beach),
Floras Creek/New River, Coos River, and Coquille River. Wild adult coho
taken from these areas do not count towards the 1 fish limit described in
section (2)(b)(A) of this rule, but do count towards the overall 5 fish aggre-
gate limit for the Northwest and Southwest zones; and

(C) No more than 5 adult wild coho in total for the season may come
from any combination of the following areas: Siltcoos Lake, Tahkenitch
Lake, and Tenmile Lake (SW Zone). Wild adult coho taken from these
areas do not count against aggregate limits described in sections (2)(b)(A)
and (2)(b)(B) of this rule, but do count towards the overall 5 fish limit for
the Northwest and Southwest zones as specified in section (2)(b) of this
rule.

(c) Tillamook Bay tidewater from the jetty tips upstream to Highway
101 Bridge on Miami, Kilchis, Wilson, and Trask rivers and Burton Bridge
on Tillamook River is open on Fridays and Saturdays only for wild coho
salmon from September 18 through October 31. Daily and seasonal catch
limits as described in section (2)(b) of this rule apply.

(d) Nestucca Bay tidewater (excluding Little Nestucca tidewater)
from the bay mouth upstream to the Cloverdale Bridge (RM 7.1) is open on
Sundays and Mondays only for wild coho salmon from September 20
through November 2. Daily and seasonal catch limits as described in sec-
tion (2)(b) of this rule apply.

(e) Siletz River and Bay upstream to an ODFW marker sign approxi-
mately 1,200 feet upstream of Ojalla Bridge (RM 31) is open for wild coho
salmon from September 15 through October 6; Siletz River and Bay
upstream to Illahee Boat Ramp is open for wild coho salmon from October
7 —November 30. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

(f) The Yaquina River and Bay upstream to the confluence of the
Yaquina River and Big Elk Creek are open for wild coho salmon from
September 15 through November 30. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(g) The Alsea River and Bay upstream to the USFS River Edge Boat
Landing are open for wild coho salmon from September 15 through
October 15. Daily and seasonal catch limits as described in section (2)(b)
of this rule apply.

(h) The Siuslaw River and Bay upstream to the confluence of the
Siuslaw River with Lake Creek is open for wild coho salmon from
September 15 through October 15. Daily and seasonal catch limits as
described in section (2)(b) of this rule apply.

(i) Beaver Creek (at Ona Beach between Newport and Waldport) from
footbridge west of Highway 101 upstream to the power line crossing near
the the confluence of South Fork Beaver Creek (Ona Beach) open for wild
coho salmon from November 1-30 or until attainment of an adult wild coho
quota of 150 fish. Daily and seasonal catch limits as described in section
(2)(b) of this rule apply.

(3) Siletz River and Bay, upstream to painted boulder located 900 feet
downstream from Siletz Falls at rivermile 64 .4 including tidewater:
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(a) Open for adipose fin-clipped steelhead all year;

(b) Open for spring Chinook salmon April 1-July 31, upstream to
deadline marker at Moonshine Park boat ramp, one non fin-clipped spring
Chinook salmon per day and 2 per year;

(c) Open for fall Chinook salmon August 1-December 31 upstream to
marker sign approximately 1200 feet upstream of Ojalla Bridge;

(d) Open for fall Chinook salmon October 7-December 31 upstream
to Illahee boat ramp; and

(e) Use of bait is allowed.

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.
4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.
ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95,
cert. ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.
ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,
cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.
ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-97;
FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru
4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-
1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru
11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,
f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert.
ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.
& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,
cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02
thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-
2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef.
6-13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03;
DFW 108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp),
f. 12-10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), f. 6-
29-04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru
12-31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-
2004(Temp), f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert.
ef. 11-20-04 thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 62-
2005(Temp), f. 6-29-05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05;
DFW 105-2005(Temp), f. 9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp),
f. & cert. ef. 11-23-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-
2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06;
DFW 64-2006(Temp), . 7-17-06, cert. ef. 8-1-06 thru 12-31-06; DFW 79-2006, f. 8-11-06,
cert. ef. 1-1-07; DFW 104-2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-
2007, f. 4-16-07, cert. ef. 5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-
31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert.
ef. 3-15-08 thru 9-10-08; DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-
09 thru 10-31-09; DFW 67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-
2009(Temp), f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09,
cert. ef. 9-1-09 thru 12-31-09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09;
DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-
10 thru 9-30-10; DFW 73-2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-
2010, f. 6-8-10, cert. ef. 8-1-10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thru 9-30-
10; Administrative correction 10-26-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
57-2011(Temp), f. 5-27-11, cert. ef. 6-1-11 thru 6-30-11; DFW 83-2011, f. 6-30-11, cert. ef.
7-1-11; DFW 139-2011(Temp), f. 10-3-11, cert. ef. 10-6-11 thru 12-31-11; DFW 141-
2011(Temp), f. 10-6-11, cert. ef. 10-10-11 thru 12-31-11; DFW 143-2011(Temp), f. 10-10-
11, cert. ef. 10-11-11 thru 12-31-11; DFW 148-2011(Temp), f. 10-20-11, cert. ef. 10-21-11
thru 12-31-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 53-2012(Temp), f. 5-29-
12, cert. ef. 6-1-12 thru 10-31-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 63-
2012(Temp), f. & cert. ef. 6-12-12 thru 10-31-12; DFW 71-2012(Temp), f. 6-27-12, cert. ef.
7-1-12 thru 11-30-12; DFW130-2012(Temp), f. 10-10-12, cert. ef. 10-13-12 thru 12-31-12;
DFW 135-2012(Temp), f. 10-22-12, cert. ef. 10-24-12 thru 12-31-12; DFW 139-
2012(Temp), f. 10-30-12, cert. ef. 10-31-12 thru 12-31-12; DFW 152-2012, f. 12-27-12, cert.
ef. 1-1-13; DFW 23-2013(Temp), f. 3-20-13, cert. ef. 4-1-13 thru 9-27-13; DFW 43-
2013(Temp), f. 5-29-13, cert. ef. 6-1-13 thru 10-31-13; DFW 50-2013, f. 6-10-13, cert. ef. 7-
1-13; DFW 60-2013(Temp), f. 6-24-13, cert. ef. 6-30-13 thru 9-30-13; Administrative cor-
rection 11-1-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 74-2014(Temp), f. 6-23-
14, cert. ef. 6-30-14 thru 9-30-14; DFW 110-2014, f. & cert. ef. 8-4-14; DFW 111-
2014(Temp), f. & cert. ef. 8-4-14 thru 9-30-14; DFW 133-2014(Temp), f. 9-16-14 & cert. ef.
9-17-14 thru 12-31-14; DFW 148-2014(Temp), f. 10-13-14, cert. ef. 10-15-14 thru 12-31-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 23-2015(Temp), f. & cert. ef. 4-1-15 thru
7-31-15; DFW 73-2015. f. 6-22-15, cert. ef. 6-23-15; DFW 75-2015(Temp), f. 6-23-15, cert.
ef. 6-24-15 thru 7-31-15

Rule Caption: 2015 Commercial Spring Fishery for the Blind
Slough Select Area Modified.

Adm. Order No.: DFW 76-2015(Temp)

Filed with Sec. of State: 6-23-2015

Certified to be Effective: 6-25-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-042-0160

Rules Suspended: 635-042-0160(T)
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Subject: This amended rule authorizes three additional 12-hour com-
mercial fishing periods, in the Oregon state waters of Blind Slough,
to the end of the spring Chinook season for Blind and Knappa
sloughs in the Select Areas of the Columbia River. Rule modifica-
tions are consistent with action taken June 23, 2015 by Columbia
River Fisheries Managers at the Oregon Department of Fish and
Wildlife.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon and shad may be taken for commercial purposes during
open 2015 fishing periods described as the winter fishery and the spring
fishery in subsections (1)(a)(A) and (1)(a)(B) respectively, of this rule in
those waters of Blind Slough and Knappa Slough. Retention and sale of
white sturgeon is prohibited. The following restrictions apply:

(a) The open fishing periods are established in segments categorized
as the winter fishery in Blind Slough and Knappa Slough in subsection
(1)(a)(A), the winter fishery in Blind Slough only in subsection (1)(a)(B),
and the spring fishery in Blind Slough and Knappa Slough in subsections
(1)(@)(C) and (1)(a)(D). The seasons are open nightly from 7:00 p.m. to
7:00 a.m. the following morning (12 hours), as follows:

(A) Blind Slough and Knappa Slough: Monday and Thursday nights
beginning Monday, February 9 through Friday, March 20 (12 nights);

(B) Blind Slough Only: Monday and Thursday nights beginning
Monday, March 23 through Tuesday, March 31 (3 nights);

(C) Blind Slough and Knappa Slough Monday and Thursday nights
beginning Monday, May 11 through Friday, June 12 (10 nights);

(D) Blind Slough and Knappa Slough Tuesday, June 16 through
Wednesday, June 17 and Thursday, June 18 through Friday, June 19 (2
nights); and

(E) Blind Slough (Oregon state waters only) Thursday, June 25
through Friday, June 26, Monday, June 29 through Tuesday, June 30 and
Thursday, July 2 through Friday, July 3 (3 nights).

(b) The fishing areas for the winter and spring seasons are:

(A) Blind Slough are those waters from markers at the mouth of Blind
Slough upstream to markers at the mouth of Gnat Creek which is located
approximately 1/2 mile upstream of the county road bridge.

(B) Knappa Slough are all waters bounded by a line from the norther-
ly most marker at the mouth of Blind Slough westerly to a marker on
Karlson Island downstream to a north-south line defined by a marker on the
eastern end of Minaker Island to markers on Karlson Island and the Oregon
shore.

(C) During the period from May 4 through June 19,2015, the Knappa
Slough fishing area extends downstream to the boundary lines defined by
markers on the west end of Minaker Island to markers on Karlson Island
and the Oregon shore.

(D) During the period from June 25 through July 3, 2015, the lower
boundary of the Blind Slough fishing area is defined as the railroad bridge
located approximately 1.25 miles upstream from the mouth of Blind
Slough.

(c) Gear restrictions are as follows:

(A) During the winter and spring fisheries, outlined above in subsec-
tions (1)(a)(A), (1)(a)(B), (1)(a)(C) and (1)(a)(D), gill nets may not exceed
100 fathoms in length with no weight limit on the lead line. The attachment
of additional weight and/or anchors directly to the lead line is permitted.

(B) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter fishery or greater than 9.75-inches during the
spring fishery.

(C) Nets not specifically authorized for use in these areas may be
onboard a vessel if properly stored. A properly stored net is defined as a net
on a drum that is fully covered by a tarp (canvas or plastic) and bound with
a minimum of ten revolutions of rope with a diameter of 3/8 (0.375) inch-
es or greater.

(2) Oregon licenses are required in the open waters upstream from the

railroad bridge.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-
1998, f. & cert. ef. 3-3-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW 86-1998(Temp), f. &
cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 48-1999(Temp),
f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &
cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.
ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-
2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-
26-01 thru 12-31-01; DFW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW
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96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03;
DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-03,
cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
16-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-
15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f. & cert. ef.
4-20-05 thru 6-15-05; DFW 27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-
2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05
thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-
2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef.
9-19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW
116-2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. &
cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-
05; Administrative correction 1-20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-
2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru 7-27-06; DFW 16-2006(Temp), f. 3-23-06 &
cert. ef. 3-26-06 thru 7-27-06; DFW 18-2006(Temp), f. 3-29-06, cert. ef. 4-2-06 thru 7-27-
06; DFW 20-2006(Temp), f. 4-7-06, cert. ef. 4-9-06 thru 7-27-06; DFW 32-2006(Temp), f.
& cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06;
DFW 75-2006(Temp), f. 8-8-06, cert. ef. 9-5-06 thru 12-31-06; DFW 92-2006(Temp), f. 9-
1-06, cert. ef. 9-5-06 thru 12-31-06; DFW 98-2006(Temp), . & cert. ef. 9-12-06 thru 12-31-
06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-
2006(Temp), f. & cert. ef. 10-18-06 thru 12-31-06; Administrative correction 1-16-07; DFW
7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 25-2007(Temp), f. 4-17-07,
cert. ef. 4-18-07 thru 7-26-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-
07; DFW 108-2007(Temp), f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative cor-
rection 1-24-08; DFW 6-2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-
2008(Temp), f. 2-26-08, cert. ef. 3-2-08 thru 8-28-08; DFW 48-2008(Temp), f. & cert. ef. 5-
12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08; DFW 85-
2008(Temp), f. 7-24-08, cert . ef. 8-1-08 thru 12-31-08; DFW 103(Temp), f. 8-26-08, cert. ef.
9-2-08 thru 10-31-08; DFW 108-2008(Temp), f. 9-8-08, cert. ef. 9-9-08 thru 12-31-08;
Administrative correction 1-23-09; DFW 12-2009(Temp), f. 2-13-09, cert. ef. 2-15-09 thru
7-31-09; DFW 49-2009(Temp), f. 5-14-09, cert. ef 5-17-09 thru 7-31-09; DFW &9-
2009(Temp), f. 8-3-09, cert. ef. 8-4-09 thru 12-31-09; DFW 107-2009(Temp), f. 9-2-09, cert.
ef. 9-5-09 thru 10-31-09; Administrative correction 11-19-09; DFW 15-2010(Temp), f. 2-19-
10, cert. ef. 2-21-10 thru 6-11-10; DFW 46-2010(Temp), f. & cert. ef. 4-21-10 thru 7-31-10;
DFW 53-2010(Temp), f. & cert. ef. 5-4-10 thru 7-31-10; DFW 57-2010(Temp), f. & cert. ef.
5-11-10 thru 7-31-10; DFW 69-2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10; DFW 113-
2010(Temp), f. 8-2-10, cert. ef. 8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. & cert. ef.
9-10-10 thru 10-31-10; Administrative correction 11-23-10; DFW 12-2011(Temp), f. 2-10-
11, cert. ef. 2-13-11 thru 7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-
2011(Temp), f. 4-20-11, cert. ef. 4-21-11 thru 7-29-11; DFW 44-2011(Temp), f. & cert. ef. 5-
11-11 thru 6-10-11; Administrative correction 6-28-11; DFW 113-2011(Temp), f. 8-10-11,
cert. ef. 8-15-11 thru 10-31-11; Administrative correction, 11-18-11; DFW 12-2012(Temp),
f. 2-8-12, cert. ef. 2-12-12 thru 7-31-12; DFW 104-2012(Temp), f. 8-6-12, cert. ef. 8-13-12
thru 10-31-12; Administrative correction 11-23-12; DFW 11-2013(Temp), f. 2-8-13, cert. ef.
2-11-13 thru 7-31-13; DFW 24-2013(Temp), f. & cert. ef. 3-21-13 thru 7-31-13;
Administrative correction, 8-21-13; DFW 91-2013(Temp), f. 8-22-13, cert. ef. 8-26-13 thru
10-31-13; DFW 110-2013(Temp), f. 9-27-13, cert. ef. 9-30-13 thru 10-31-13; Administrative
correction, 11-22-13; DFW 8-2014(Temp), f. & cert. ef. 2-10-14 thru 7-31-14; DFW 35-
2014(Temp), f. & cert. ef. 4-24-14 thru 7-31-14; DFW 39-2014(Temp), f. 5-7-14, cert. ef. 5-
8-14 thru 7-31-14; DFW 115-2014(Temp), f. 8-5-14, cert. ef. 8-18-14 thru 10-31-14; DFW
135-2014(Temp), f & cert. ef. 9-19-14 thru 10-31-14; Administrative correction 11-24-14;
DFW 10-2015(Temp), f. 2-3-15, cert. ef. 2-9-15 thru 7-30-15; DFW 29-2015(Temp), f. &
cert. ef. 4-21-15 thru 7-30-15; DFW 37-2015(Temp), f. 5-1-15, cert. ef. 5-4-15 thru 7-30-15;
DFW 70-2015(Temp), f. 6-15-15, cert. ef. 6-16-15 thru 7-31-15; DFW 76-2015(Temp), f. 6-
23-15, cert. ef. 6-25-15 thru 7-31-15

Rule Caption: Coastal Pelagic Species Fisheries Rules Modified.
Adm. Order No.: DFW 77-2015

Filed with Sec. of State: 6-29-2015

Certified to be Effective: 6-29-15

Notice Publication Date: 5-1-2015

Rules Adopted: 635-004-0376

Rules Amended: 635-004-0370, 635-004-0375, 635-004-0405, 635-
004-0430

Rules Repealed: 635-004-0370(T), 635-004-0375(T), 635-004-
0405(T), 635-004-0430(T), 635-004-0420, 635-004-0500, 635-004-
0520, 635-004-0535, 635-004-0376(T)

Subject: These adopted, amended and repealed administrative rules
for commercial pelagic species fisheries bring the State of Oregon
concurrent with federally adopted regulations. Housekeeping and
technical corrections to the regulations were made to ensure rule con-
sistency.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-004-0370
Organization of Rules

(1) Administrative rules contained in OAR 635-004-0375 and 635-
004-0376 shall apply to all fisheries in the Coastal Pelagic and Smelt
Species section, and are in addition to and not in lieu of Division 004
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General Regulations contained in OAR 635-004-0200 through OAR 635-
004-0265. The Coastal Pelagic and Smelt Species Section includes regula-
tions for the Sardine, Inland Waters Herring, Yaquina Bay Roe-Herring,
Pacific Ocean Herring, Anchovy and Smelt Fisheries.

(2) Market squid are managed under the Coastal Pelagic Species
Fishery Management Plan and through the regulations adopted by reference
in OAR 635-004-0375. However, market squid are managed as a shellfish
when landed in Oregon, and are subject to regulations in the Squid Fishery

Section in Division 005.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 47-2015(Temp), f. 5-21-15, cert. ef.
5-27-15 thru 11-22-15; DFW 77-2015, f. & cert. ef. 6-29-15

635-004-0375
Scope, Inclusion, and Modification of Rules

(1) The commercial coastal pelagic species fishery in the Pacific
Ocean off Oregon is jointly managed by the state of Oregon and the feder-
al government through the Pacific Fishery Management Council process.
The Code of Federal Regulations provides federal requirements for this
fishery, including but not limited to the time, place, and manner of taking
coastal pelagic species. However, additional regulations may be promul-
gated subsequently by publication in the Federal Register, and these super-
sede, to the extent of any inconsistency, the Code of Federal Regulations.
Therefore, the following publications are incorporated into Oregon
Administrative Rule by reference:

(a) Code of Federal Regulations, Part 660, Subpart I, (October 1,2013
ed.); and

(b) Federal Register Vol. 80, No. 124, dated June 29, 2015 (80 FR
36933).

(2) Persons must consult the federal regulations in addition to
Division 004 to determine all applicable coastal pelagic species fishing
requirements. Where federal regulations refer to the fishery management
area, that area is extended from shore to three nautical miles from shore
coterminous with the Exclusive Economic Zone.

(3) The Commission may adopt additional or modified regulations
that are more conservative than federal regulations, in which case Oregon
Administrative Rule takes precedence. See OAR 635-004-0205 through
635-004-0235 and 635-004-0380 through 635-004-0545 for additions or

modifications to federal coastal pelagic species regulations.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162, 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 110-2012(Temp), f. 8-21-12, cert. ef.
8-23-12 thru 9-14-12; Administrative correction 9-20-12; DFW 58-2013, f. & cert. ef. 6-19-
13; DFW 90-2013(Temp), f. 8-20-13, cert. ef. 8-22-13 thru 9-14-13; DFW 76-2014(Temp),
f. 6-24-14, cert. ef. 6-25-14 thru 7-31-14; DFW 99-2014, f. 7-21-14, cert. ef. 7-22-14 thru 9-
30-14; DFW 104-2014(Temp), f. 7-29-14, cert. ef. 8-1-14 thru 9-30-14; DFW 114-2014,f. &
cert. ef. 8-5-14; Suspended by DFW 129-2014(Temp), f. 9-10-14, cert. ef. 9-15-14 thru 9-30-
14; DFW 136-2014(Temp), f. 9-19-14, cert. ef. 9-20-14 thru 12-31-14; Administrative cor-
rection, 1-27-15; DFW 30-2015(Temp), f. 4-22-15, cert. ef. 4-25-15 thru 6-30-15; DFW 47-
2015(Temp), f. 5-21-15, cert. ef. 5-27-15 thru 11-22-15; DFW 77-2015, f. & cert. ef.
6-29-15

635-004-0376
Logbook Required

(1) The Department shall make available a logbook to each licensed
commercial fishing vessel used to take any Coastal Pelagic Species with
purse seine gear.

(2) The vessel operator of such vessel is responsible for maintaining
the logbook in an accurate and truthful manner and in accordance with the
instructions contained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the vessel operator shall permit examination and
transcription of information of such logbook.

(4) Upon request of an authorized representative of the Department,
the vessel operator shall surrender a legible copy of such logbook.

(5) For Coastal Pelagic Species fisheries requiring a Restricted
Participation Permit, the permit holder and vessel operator are jointly
responsible for complying with sections (2) through (4) of this rule.

(6) Information so received by the Department shall be considered

confidential.
Stat. Auth.: ORS 506.036, 506.109, 506.119, 506.129
Stats. Implemented: ORS 506.109, 506.129, 508.765
Hist.: DFW 47-2015(Temp), f. 5-21-15, cert. ef. 5-27-15 thru 11-22-15; DFW 77-2015, f. &
cert. ef. 6-29-15

635-004-0405
Renewal of Permit
(1) Sardine Permits may be renewed for the following year:
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(a) By submitting a $100.00 fee (plus a $2.00 license agent fee) and a
complete application to the Department date-stamped or postmarked by
December 31 of the year the permit is sought for renewal; and

(b) If all logbooks required under OAR 635-004-0376 were submit-
ted;

(2) An application for renewal of a Sardine Permit shall be considered
complete if it is legible, has all information requested in the form, and is
accompanied by the required fee in full. Any application which is not com-
plete shall be returned, and unless it is thereafter resubmitted and deemed
complete by December 31 of the permit year sought, the individual shall
not be considered to have applied for renewal in a timely manner.

(3) It is the responsibility of the permittee to ensure that an applica-
tion is complete and is filed in a timely manner. Failure of the Department
to return an application for incompleteness or of an individual to receive a
returned application shall not be grounds for treating the application as hav-

ing been filed in a timely and complete manner.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 47-2015(Temp), f. 5-21-15, cert. ef.
5-27-15 thru 11-22-1; 5; DFW 77-2015, f. & cert. ef. 6-29-15

635-004-0430
Sardine Catching Vessel

(1) Only a sardine catching vessel may pump fish onboard, directly
from the pursed seine of another sardine catching vessel, and lawfully land
that catch.

(2) Any sardine catching vessel involved in pumping fish from the
pursed seine of another sardine catching vessel must have onboard legal
seine gear capable of catching sardine including, but not limited to seine
net, skiff, and pumping gear. All gear must be in working order.

(3) Any sardine catching vessels involved in pumping fish from a
pursed seine with other sardine catching vessels shall document in the log-
books required under OAR 635-004-0376 the vessel(s) that made the set,
any other vessel(s) pumping fish from the pursed seine, as well as all appro-
priate information on catch and location.

(4) No more that 20% of the landings made by a sardine catching ves-
sel may contain fish pumped from pursed seines of other sardine catching
vessels.

(5) For the purposes of this rule, “Sardine catching vessel” means a
vessel holding a valid Sardine Permit pursuant to OAR 635-004-0385 that
lawfully deployed purse seine gear during the current year and pumped
resultant catch onboard the same vessel for delivery to a port of landing or

fish dealer.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 38-2009, f. & cert. ef. 4-22-09; Renumbered from 635-004-0012, DFW 75-2012,
f.6-28-12, cert. ef. 7-1-12; DFW 47-2015(Temp), f. 5-21-15, cert. ef. 5-27-15 thru 11-22-15;
DFW 77-2015, f. & cert. ef. 6-29-15

Rule Caption: Purse Seine Fishery Requirements for Coastal
Pelagic Species.

Adm. Order No.: DFW 78-2015(Temp)

Filed with Sec. of State: 6-29-2015

Certified to be Effective: 6-29-15 thru 12-25-15

Notice Publication Date:

Rules Amended: 635-004-0375

Subject: This amended rule places requirements on commercial
directed purse seine fisheries for coastal pelagic species (mackerels,
anchovy, and herring) consistent with appropriate conservation and
management requirements currently in place for sardine fisheries.
These requirements include logbooks, measures to minimize
bycatch mortality, and limits on landings allowed to be processed for
reduction purposes. To minimize wastage, these rules allow purse
seine vessels to pump catch from another purse seine vessel and land
this catch into Oregon.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-004-0375
Scope, Inclusion, and Modification of Rules

((1) The commercial coastal pelagic species fishery in the Pacific
Ocean off Oregon is jointly managed by the state of Oregon and the feder-
al government through the Pacific Fishery Management Council process.
The Code of Federal Regulations provides federal requirements for this
fishery, including but not limited to the time, place, and manner of taking
coastal pelagic species. However, additional regulations may be promul-
gated subsequently by publication in the Federal Register, and these super-
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sede, to the extent of any inconsistency, the Code of Federal Regulations.
Therefore, the following publications are incorporated into Oregon
Administrative Rule by reference:

(a) Code of Federal Regulations, Part 660, Subpart I, (October 1,2013
ed.); and

(b) Federal Register Vol. 80, No. 124, dated June 29, 2015 (80 FR
36933).

(2) Persons must consult the federal regulations in addition to
Division 004 to determine all applicable coastal pelagic species fishing
requirements. Where federal regulations refer to the fishery management
area, that area is extended from shore to three nautical miles from shore
coterminous with the Exclusive Economic Zone.

(3) Notwithstanding the above, the third allocation period for the
2014-2015 commercial directed sardine fishery is closed as of 12:01 a.m.
Saturday, April 25, 2015. Fishing vessels with Pacific sardine on board
taken in the directed harvest fishery must be at shore/dock and in the
process of offloading at the time of closure.

(4) The Commission may adopt additional or modified regulations
that are more conservative than federal regulations, in which case Oregon
Administrative Rule takes precedence. See OAR 635-004-0205 through
635-004-0235 and 635-004-0380 through 635-004-0545 for additions or
modifications to federal coastal pelagic species regulations. The following
additions and modifications also apply to any coastal pelagic species in the
ocean, except sardine and market squid:

(a) Fisheries using purse seine gear to fish for coastal pelagic species
must comply with the fishing gear and bycatch restriction provisions as
described in OAR 635-004-0425 and 635-004-0435 for the sardine fishery.

(b) No directed reduction fishery is allowed for any coastal pelagic
species, as described in OAR 635-004-0440 for sardines.

(c) A vessel using purse seine gear to fish for a coastal pelagic species
may operate as a coastal pelagic species catching vessel as described in pro-
visions in OAR 635-004-0430 for the sardine fishery except for the pur-
poses of this rule, “Coastal pelagic species catching vessel” means a vessel
that lawfully deployed purse seine gear during the current year and pumped
resultant catch onboard the same vessel for delivery to a port of landing or

fish dealer in Oregon.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162, 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 110-2012(Temp), f. 8-21-12, cert. ef.
8-23-12 thru 9-14-12; Administrative correction 9-20-12; DFW 58-2013, f. & cert. ef. 6-19-
13; DFW 90-2013(Temp), f. 8-20-13, cert. ef. 8-22-13 thru 9-14-13; DFW 76-2014(Temp),
f. 6-24-14, cert. ef. 6-25-14 thru 7-31-14; DFW 99-2014, f. 7-21-14, cert. ef. 7-22-14 thru 9-
30-14; DFW 104-2014(Temp), f. 7-29-14, cert. ef. 8-1-14 thru 9-30-14; DFW 114-2014,f. &
cert. ef. 8-5-14; Suspended by DFW 129-2014(Temp), f. 9-10-14, cert. ef. 9-15-14 thru 9-30-
14; DFW 136-2014(Temp), f. 9-19-14, cert. ef. 9-20-14 thru 12-31-14; Administrative cor-
rection, 1-27-15; DFW 30-2015(Temp), f. 4-22-15, cert. ef. 4-25-15 thru 6-30-15; DFW 47-
2015(Temp), f. 5-21-15, cert. ef. 5-27-15 thru 11-22-15; DFW 77-2015, f. & cert. ef. 6-29-
15; DFW 78-2015(Temp), f. & cert. ef. 6-29-15 thru 12-25-15

ecccccccoe

Rule Caption: 2015 Columbia River Summer Recreational
Fisheries Modified.

Adm. Order No.: DFW 79-2015(Temp)

Filed with Sec. of State: 6-30-2015

Certified to be Effective: 7-3-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-023-0128

Rules Suspended: 635-023-0128(T)

Subject: This amended rule modifies the ongoing 2015 summer
recreational salmon fishing seasons in the Columbia River. Modifi-
cations extend the season from the Astoria-Megler Bridge upstream
to Bonneville Dam through July 31, 2015 and amend the daily bag
limit for adult salmonids to include only one Chinook (marked or
unmarked) from The Astoria-Megler Bridge upstream to the
OR/WA border. Modifications are consistent with action taken June
30, 2015 by the Oregon and Washington Departments of Fish and
Wildlife at a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-023-0128
Summer Sport Fishery

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2015
Oregon Sport Fishing Regulations.
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(2) Retention of sockeye and summer Chinook is allowed in the main-
stem Columbia River:

(a) From the Astoria-Megler Bridge upstream to
Oregon/Washington border beginning July 3 through July 31.

(b) The daily bag limit is two adult salmonids, only one of which may
be Chinook; and five jack Chinook (between 12 and 24 inches in total
length). All sockeye are considered adults in the daily limit and must be

recorded as adults on the combined angling tag.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 52-2005(Temp), f. 6-3-05, cert. ef.
6-16-05 thru 7-31-05; DFW 64-2005(Temp), f. 6-30-05, cert. ef. 7-1-05 thru 7-31-05;
Administrative correction 8-17-05; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-
27-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-07;
DFW 51-2007(Temp), f. 6-29-07, cert. ef. 7-2-07 thru 7-31-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 36-2008, f. 4-21-08, cert. ef. 5-1-08; DFW 61-2008(Temp), f. 6-13-08,
cert. ef. 6-16-08 thru 7-31-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08 thru 8-31-
08: DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-08; Administrative correc-
tion 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 52-2009, f. & cert. ef. 5-
18-09; DFW 69-2009(Temp), f. 6-11-09, cert. ef. 6-16-09 thru 7-31-09; Administrative cor-
rection 8-21-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 77-2010, f. 6-8-10, cert.
ef. 6-16-10; DFW 88-2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 65-2011(Temp), f. 6-
14-11, cert. ef. 6-16-11 thru 7-31-11; DFW 95-2011(Temp), f. 7-15-11, cert. ef. 7-18-11 thru
7-31-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12;
DFW 64-2012(Temp), f. 6-12-12, cert. ef. 6-16-12 thru 7-31-12; [DFW 85-2012(Temp), f. 7-
6-12, cert. ef. 7-9-12 thru 8-31-12; Temporary Suspended by DFW 100-2012(Temp), f. 7-31-
12, cert. ef. 8-1-12 thru 12-31-12]; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 55-
2013(Temp), f. 6-12-13, cert. ef. 6-16-13 thru 7-31-13; DFW 66-2013(Temp), f. & cert. ef.
6-27-13 thru 7-31-13; DFW 70-2013(Temp), f. 7-11-13, cert. ef. 7-13-13 thru 7-31-13;
Administrative correction, 8-21-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 68-
2014(Temp), f. 6-12-14, cert. ef. 6-16-14 thru 7-31-14; DFW 85-2014(Temp), f. 7-2-14, cert.
ef. 7-3-14 thru 7-31-14; DFW 92-2014(Temp), f. 7-10-14, cert. ef. 7-11-14 thru 7-31-14;
Administrative correction, 8-28-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 61-
2015(Temp), f. 6-8-15, cert. ef. 6-16-15 thru 7-31-15; DFW 79-2015(Temp), f. 6-30-15, cert.
ef. 7-3-15 thru 7-31-15

the

Rule Caption: Columbia River Zone 6 Treaty Indian Summer
Chinook Commercial Fishery Extended.

Adm. Order No.: DFW 80-2015(Temp)

Filed with Sec. of State: 6-30-2015

Certified to be Effective: 7-6-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: This amended rule authorizes sales of fish caught in a 2.5
day Treaty tribal commercial gill net fishery in the Columbia River
beginning 6:00 a.m. Monday, July 6, 2015. Modifications are con-
sistent with action taken June 30, 2015 by the Departments of Fish
& Wildlife for the States of Oregon and Washington in cooperation
with the Columbia River Treaty Tribes at a meeting of the Colum-
bia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-041-0076
Summer Salmon Season

(1) Salmon, steelhead, shad, walleye, catfish, bass, yellow perch, and
carp may be taken for commercial purposes from Zone 6, in the Columbia
River Treaty Indian Fishery, from 12:01 a.m. Tuesday, June 16 through
11:59 p.m. Thursday, July 31, 2015. Fish caught during an open period may
be sold after the period concludes.

(a) White sturgeon between 43-54 inches in fork length caught in The
Dalles Pool and John Day pools and white sturgeon between 38-54 inches
in fork length caught in the Bonneville Pool may not be sold but may be
retained for subsistence use.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Fish may also be taken
by gill net from 6:00 a.m. Monday, July 6 through 6:00 p.m. Wednesday,
July 8,2015 (2.5 days). Gill nets have a 7-inch minimum mesh size restric-
tion.

(c) Closed areas as set forth in OAR 635-041-0045 remain in effect
with the exception of Spring Creek Hatchery sanctuary.

(2) Beginning 12:01 a.m. Tuesday, June 16 through 11:59 p.m. Friday,
July 31, 2015, commercial sales of salmon, steelhead, walleye, shad, cat-
fish, carp, bass and yellow perch caught in Yakama Nation tributary fish-
eries in the Klickitat River; Wind River; and Drano Lake are allowed for
Yakama Nation members during those days and hours when these tributar-
ies are open under lawfully enacted Yakama Nation fishing periods.
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(a) Sturgeon between 43-54 inches in fork length harvested in tribu-
taries within The Dalles or John Day pools and sturgeon between 38-54
inches in fork length harvested in tributaries within Bonneville Pool may
not be sold but may be kept for subsistence purposes.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Gillnets may only be
used in Drano Lake.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-

31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-

26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru

7-31-06; DFW 58-2006(Temp), . 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-

rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-

2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef.

7-6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08,

cert. ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08;

DFW 62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-

20-08, cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru

8-31-08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f.

& cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;

Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru

7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-

2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,

cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;

DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-

21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-

2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef.

5-11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW

71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.

ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;

DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-

8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru

7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative

correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-

2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,

cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-

11; DFW 88-2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11; DFW 94-2011(Temp), f.

7-14-11, cert. ef. 7-18-11 thru 10-31-11; DFW 98-2011(Temp), f. 7-20-11, cert. ef. 7-25-11

thru 10-31-11; Administrative correction, 11-18-11; DFW 66-2012(Temp), f. 6-14-12, cert.

ef. 6-18-12 thru 7-31-12; DFW 81-2012(Temp), f. 6-29-12, cert. ef. 7-3-12 thru 8-31-12;

[DFW 87-2012(Temp), f. 7-11-12, cert. ef. 7-12-12 thru 8-31-12; Temporary Suspended by

DFW 94-2012(Temp), f. & cert. ef. 7-27-12 thru 10-31-12]; DFW 57-2013(Temp), f. 6-12-

13, cert. ef. 6-16-13 thru 7-31-13; DFW 63-2013(Temp), f. 6-27-13, cert. ef. 6-29-13 thru 7-

31-13; DFW 69-2013(Temp), f. 7-5-13, cert. ef. 7-6-13 thru 7-31-13; DFW 71-2013(Temp),

f.7-11-13, cert. ef. 7-15-13 thru 7-31-13; DFW 77-2013(Temp), f. 7-18-13, cert. ef. 7-22-13

thru 7-31-13; Administrative correction, 8-21-13; DFW 66-2014(Temp), f. 6-12-14, cert. ef.

6-16-14 thru 7-31-14; DFW 79-2014(Temp), f. 6-26-14, cert. ef. 6-30-14 thru 7-31-14; DFW

91-2014(Temp), f. 7-10-14, cert. ef. 7-14-14 thru 7-31-14; DFW 95-2014(Temp), f. 7-17-14,

cert. ef. 7-21-14 thru 7-31-14; DFW 103-2014(Temp), f.7-23-14, cert. ef. 7-28-14 thru 7-31-

14; Administrative correction, 8-28-14; DFW 71-2015(Temp), f. 6-15-15, cert. ef. 6-16-15

thru 7-31-15; DFW 80-2015(Temp), f. 6-30-15, cert. ef. 7-6-15 thru 7-31-15

Rule Caption: Spring Chinook Fisheries Close In the Grande
Ronde, Imnaha and Wallowa Rivers.

Adm. Order No.: DFW 81-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-5-15 thru 8-31-15

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule closes recreational spring Chinook fish-
eries in the Grande Ronde, Imnaha and Wallowa rivers. The Grande
Ronde River spring Chinook fishery will close at 12:01 a.m. Mon-
day, July 6,2015. Also, the Imnaha and Wallowa rivers’ spring Chi-
nook fisheries will close at 12:01 a.m. Monday, July 13, 2015.
Rules Coordinator: Michelle Tate—(503) 947-6044

635-019-0090
Inclusions and Modifications

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2015 Oregon Sport Fishing
Regulations.

(2) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is open to angling for adipose
fin-clipped spring Chinook salmon from May 23, 2015 until further notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) During the duration of the spring Chinook angling season, the area
closure listed for Lookinglass Creek in the Northeast Zone Special
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Regulations is modified to: Lookingglass Creek closed between Jarboe
Creek and 200 feet upstream of the hatchery water intake.

(c) Hook gap restrictions listed in the Northeast Zone Special
Regulations for Lookingglass Creek are removed for the duration of the
spring Chinook angling season.

(d) All other General, Statewide and Northeast Zone regulations, as
provided in the 2015 Oregon Sport Fishing Regulations, remain in effect.

(3) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from June 6, 2015 until July 12, 2015.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2015 Oregon Sport Fishing Regulations, remain in effect.

(4) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from June 6, 2015
until July 12, 2015.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2015 Oregon Sport Fishing Regulations, remain in effect.

(5) The Grande Ronde River from the Oregon State line upstream to
a deadline posted 300 feet upstream of the Grande Ronde River Road
bridge below Wildcat Creek, with exception of the reach of river approxi-
mately 200 feet upstream and 1300 feet downstream of the footbridge at the
town of Troy, is open to angling for adult Chinook salmon from June 13
until July 5, 2015.

(a) The daily bag limit is two (2) adult Chinook and five (5) jacks; two
daily limits in possession. It is illegal to continue fishing for jack Chinook
once the adult daily bag limit is met.

(b) Statewide salmon gear restrictions apply.

(c) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2015 Oregon Sport Fishing Regulations, remain in effect.

Stat. Auth.: ORS 183.325,496.138 & 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.

10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-

95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-

25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.

ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,

cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998,

f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99;

DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,

cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW

45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-

00; DEW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp),

. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01

thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.

ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;

DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,

cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-

01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01

thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-

2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-

02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02

thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-

2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-

20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-

02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef.

5-28-03 thru 7-1-03; DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003,

f. 12-11-03, cert. ef. 1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04;

DFW 46-2004(Temp), f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-

16-04, cert. ef. 6-19-04 thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-

2005(Temp), f. & cert. ef. 5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-

25-05 thru 7-4-05; Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert.

ef. 8-26-05 thru 9-30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05,

cert. ef. 1-1-06; DFW 28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-

2006(Temp), f. 5-24-06, cert. ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06;

DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07

thru 8-27-07; DFW 30-2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-

2007(Temp), f. 5-25-07, cert. ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07;

DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-

31-08 thru 6-30-08; DEW 76-2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008,

f. 12-31-08, cert. ef. 1-1-09; DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-

15-10; DEW 131-2009(Temp), f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DEW 144-2009,

f. 12-8-09, cert. ef. 1-1-10; DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10;

DFW 95-2010(Temp), f. 7-1-10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-

20-10, cert. ef 7-25-10 thru 9-1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-

30-10, cert. ef. 1-1-11; DFW 49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW

64-2011(Temp), f. 6-10-11, cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef.
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7-11-11 thru 9-1-11; DFW 92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11; DFW
99-2011(Temp), f. 7-21-11, cert. ef. 7-23-11 thru 9-1-11; DFW 104-2011(Temp), f. 8-1-11,
cert. ef. 8-7-11 thru 9-1-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11,
cert. ef. 1-1-12; DFW 48-2012(Temp), f. 5-18-12, cert. ef. 5-23-12 thru 9-1-12; DFW 50-
2012(Temp), f. 5-22-12, cert. ef. 5-24-12 thru 9-1-12; DFW 61-2012(Temp), f. & cert. ef. 6-
11-12 thru 8-31-12; DFW 69-2012(Temp), f. 6-20-12, cert. ef. 6-22-12 thru 9-1-12; DFW 70-
2012(Temp), f. 6-26-12, cert. ef. 6-27-12 thru 9-1-12; DFW 72-2012(Temp), f. 6-29-12, cert.
ef. 7-1-12 thru 8-31-12; DFW 86-2012(Temp), f. 7-10-12, cert. ef. 7-15-12 thru 9-1-12;
Administrative correction 9-20-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 153-
2012(Temp), f. 12-28-12, cert. ef. 1-1-13 thru 4-30-13; DFW 31-2013(Temp), f. 5-14-13,
cert. ef. 5-16-13 thru 6-30-13; DFW 39-2013(Temp), f. 5-22-13, cert. ef. 5-24-13 thru 11-19-
13; DFW 46-2013(Temp), f. 5-30-13, cert. ef. 6-1-13 thru 11-26-13; DFW 62-2013(Temp),
f. 6-26-13, cert. ef. 7-5-13 thru 12-31-13; DFW 74-2013(Temp), f. 7-15-13, cert. ef. 7-19-13
thru 9-1-13; Administrative correction 11-1-13; DFW 121-2013(Temp), f. 10-24-13, cert. ef.
11-1-13 thru 12-31-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 42-2014(Temp),
f. 5-12-14, cert. ef. 5-17-14 thru 6-1-14; DFW 47-2014(Temp), f. 5-27-14, cert. ef. 5-31-14
thru 7-31-14; DFW 53-2014(Temp), f. 5-28-14, cert. ef. 6-1-14 thru 7-31-14; DFW 58-
2014(Temp), f. 6-9-14, cert. ef. 6-21-14 thru 8-31-14; DFW 71-2014(Temp), f. 6-16-14, cert.
ef. 6-18-14 thru 9-1-14; DFW 72-2014(Temp), f. & cert. ef. 6-19-14 thru 9-1-14; DFW 75-
2014(Temp), f. 6-23-14, cert. ef. 6-27-14 thru 9-1-14; DFW 82-2014(Temp), f. 7-1-14, cert.
ef. 7-5-14 thru 9-1-14; DFW 86-2014(Temp), f. 7-2-14, cert. ef. 7-5-14 thru 9-1-14; DFW 97-
2014(Temp), f. 7-18-14, cert. ef. 7-21-14 thru 9-30-14; Administrative correction, 10-24-14;
DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 45-2015(Temp), f. 5-15-15, cert. ef. 5-
20-15 thru 6-30-15; DFW 53-2015(Temp), f. 5-27-15, cert. ef. 6-6-15 thru 8-31-15; DFW 64-
2015(Temp), f. & cert. ef. 6-9-15 thru 8-31-15; DFW 81-2015(Temp), f. 7-1-15, cert. ef. 7-
5-15 thru 8-31-15

Rule Caption: Cumulative Trip Limits for Black Rockfish and
Greenling in 2015 Periods 4 through 6 Increased.

Adm. Order No.: DFW 82-2015(Temp)

Filed with Sec. of State: 7-1-2015

Certified to be Effective: 7-5-15 thru 12-31-15

Notice Publication Date:

Rules Amended: 635-004-0355

Subject: This amended rule increases the 2015 commercial
nearshore fishery cumulative trip limits for black rockfish from 1,600
to 1,800 pounds in period 4; from 1,400 to 1,600 pounds in period
5; and from 1,000 to 1,200 pounds in period 6. In addition, this rule
increases the 2015 trip limits for greenling from 300 to 400 pounds
for each of periods 4, 5 and 6.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-004-0355
Trip Limits

(1) The trip limits outlined in this rule are set at the beginning of each
calendar year based on commercial harvest caps and projected fishing
effort, and are subject to in-season adjustments and closures. Fishers should
refer to Nearshore Commercial Fishery Industry Notices on the Marine
Resources Program Commercial Fishing Rules and Regulations webpage
for the most up-to-date information regarding trip limits and other regula-
tions affecting the Nearshore Commercial Fishery.

(2) Vessels with a Black Rockfish/Blue Rockfish/Nearshore Fishery
Permit, with or without a Nearshore Endorsement, may land no more than
the following cumulative trip limits:

(a) Black rockfish:

(A) 1200 pounds in period 1;

(B) 1400 pounds in period 2;

(C) 1700 pounds in period 3;

(D) 1,800 in period 4;

(E) 1,600 pounds in period 5;

(F) 1,200 pounds in period 6; and

(b) 15 pounds of blue rockfish in each period.

(3) For all other nearshore species, vessels with a Black
Rockfish/Blue Rockfish/Nearshore Fishery Permit with Nearshore
Endorsement may land no more than the following cumulative trip limits in
each period:

(a) 100 pounds of other nearshore rockfish combined;

(b) 1,500 pounds of cabezon; and

(c) 400 pounds of greenling species.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 79-2012(Temp), f. 6-28-12, cert. ef.
7-1-12 thru 12-27-12; DFW 118-2012(Temp), f. 9-10-12, cert. ef. 9-11-12 thru 12-31-12;
DFW 141-2012(Temp), f. 10-31-12, cert. ef. 11-1-12 thru 12-31-12; DFW 151-2012, f. 12-
27-12, cert. ef. 1-1-13; DFW 99-2013(Temp), f. & cert. ef. 9-9-13 thru 12-31-13;
Administrative correction, 2-5-14; DFW 101-2014(Temp), f. 7-23-14, cert. ef. 8-1-14 thru
12-31-14; DFW 147-2014(Temp), f. & cert. ef. 10-13-14 thru 12-31-14; DFW 164-
2014(Temp), f. 12-15-14, cert. ef. 1-1-15 thru 1-16-15; DFW 4-2015, f. 1-13-15, cert. ef. 1-
15-15; DFW 82-2015(Temp), f. 7-1-15, cert. ef. 7-5-15 thru 12-31-15
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Rule Caption: Columbia River Zone 6 Treaty Indian Summer
Chinook Commercial Fishery Extended.

Adm. Order No.: DFW 83-2015(Temp)

Filed with Sec. of State: 7-7-2015

Certified to be Effective: 7-8-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: This amended rule authorizes sales of fish caught in a one
day extension of a Treaty tribal commercial gill net fishery in the
Columbia River which began 6:00 a.m. Monday, July 6,2015; and
a 2.5 day period beginning 6:00 a.m. Monday, July 13,2015. Mod-
ifications are consistent with action taken July 7, 2015 by the Depart-
ments of Fish & Wildlife for the States of Oregon and Washington
in cooperation with the Columbia River Treaty Tribes at a meeting
of the Columbia River Compact.

Rules Coordinator: Michelle Tate—(503) 947-6044

635-041-0076
Summer Salmon Season

(1) Salmon, steelhead, shad, walleye, catfish, bass, yellow perch, and
carp may be taken for commercial purposes from Zone 6, in the Columbia
River Treaty Indian Fishery, from 12:01 a.m. Tuesday, June 16 through
11:59 p.m. Thursday, July 31, 2015. Fish caught during an open period may
be sold after the period concludes.

(a) White sturgeon between 43-54 inches in fork length caught in The
Dalles Pool and John Day pools and white sturgeon between 38-54 inches
in fork length caught in the Bonneville Pool may not be sold but may be
retained for subsistence use.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Fish may also be taken
by gill net from 6:00 a.m. Monday, July 6 through 6:00 p.m. Thursday, July
9, 2015 (3.5 days); and from 6:00 a.m. Monday, July 13 through 6:00 p.m.
Wednesday, July 15, 2015 (2.5 days). Gill nets have a 7-inch minimum
mesh size restriction.

(c) Closed areas as set forth in OAR 635-041-0045 remain in effect
with the exception of Spring Creek Hatchery sanctuary.

(2) Beginning 12:01 a.m. Tuesday, June 16 through 11:59 p.m. Friday,
July 31, 2015, commercial sales of salmon, steelhead, walleye, shad, cat-
fish, carp, bass and yellow perch caught in Yakama Nation tributary fish-
eries in the Klickitat River; Wind River; and Drano Lake are allowed for
Yakama Nation members during those days and hours when these tributar-
ies are open under lawfully enacted Yakama Nation fishing periods.

(a) Sturgeon between 43-54 inches in fork length harvested in tribu-
taries within The Dalles or John Day pools and sturgeon between 38-54
inches in fork length harvested in tributaries within Bonneville Pool may
not be sold but may be kept for subsistence purposes.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Gillnets may only be
used in Drano Lake.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: DFW 5-20006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-

31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-

26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru

7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-

rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-

2007(Temp), £. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef.

7-6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08,

cert. ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08;

DFW 62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-

20-08, cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp). f. 6-27-08, cert. ef. 6-28-08 thru

8-31-08; DFW 80-2008(Temp), f. & cett. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), .

& cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;

Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru

7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-

2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,

cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;

DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-

21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-

2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DEW 56-2010(Temp), f. 5-10-10, cert. ef.

5-11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW

71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.

ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;

DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DEW 97-2010(Temp), . 7-

8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru

7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative

correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-

2011(Temp), £. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,

cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-

11; DFW 88-2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11; DFW 94-2011(Temp), f.
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7-14-11, cert. ef. 7-18-11 thru 10-31-11; DFW 98-2011(Temp), f. 7-20-11, cert. ef. 7-25-11
thru 10-31-11; Administrative correction, 11-18-11; DFW 66-2012(Temp), f. 6-14-12, cert.
ef. 6-18-12 thru 7-31-12; DFW 81-2012(Temp), f. 6-29-12, cert. ef. 7-3-12 thru 8-31-12;
[DFW 87-2012(Temp), f. 7-11-12, cert. ef. 7-12-12 thru 8-31-12; Temporary Suspended by
DFW 94-2012(Temp), f. & cert. ef. 7-27-12 thru 10-31-12]; DFW 57-2013(Temp), f. 6-12-
13, cert. ef. 6-16-13 thru 7-31-13; DFW 63-2013(Temp), f. 6-27-13, cert. ef. 6-29-13 thru 7-
31-13; DFW 69-2013(Temp), f. 7-5-13, cert. ef. 7-6-13 thru 7-31-13; DFW 71-2013(Temp),
f.7-11-13, cert. ef. 7-15-13 thru 7-31-13; DFW 77-2013(Temp), f. 7-18-13, cert. ef. 7-22-13
thru 7-31-13; Administrative correction, 8-21-13; DFW 66-2014(Temp), f. 6-12-14, cert. ef.
6-16-14 thru 7-31-14; DFW 79-2014(Temp), f. 6-26-14, cert. ef. 6-30-14 thru 7-31-14; DFW
91-2014(Temp), f. 7-10-14, cert. ef. 7-14-14 thru 7-31-14; DFW 95-2014(Temp), f. 7-17-14,
cert. ef. 7-21-14 thru 7-31-14; DFW 103-2014(Temp), f.7-23-14, cert. ef. 7-28-14 thru 7-31-
14; Administrative correction, 8-28-14; DFW 71-2015(Temp), f. 6-15-15, cert. ef. 6-16-15
thru 7-31-15; DFW 80-2015(Temp), f. 6-30-15, cert. ef. 7-6-15 thru 7-31-15; DFW 83-
2015(Temp), f. 7-7-15, cert. ef. 7-8-15 thru 7-31-15

Rule Caption: Columbia River Commercial Summer Chinook
Drift Net Fishery Set for July 8 and 14, 2015.

Adm. Order No.: DFW 84-2015(Temp)

Filed with Sec. of State: 7-7-2015

Certified to be Effective: 7-8-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-042-0027

Rules Suspended: 635-042-0027(T)

Subject: This amended rule authorizes two 12-hour non-Indian com-
mercial summer Chinook drift net fisheries in the mainstem Colum-
bia River to commence on Wednesday, July 8 at 7:00 p.m. and run
through 7:00 a.m. Thursday, July 9, 2015; and Tuesday, July 14 at
7:00 p.m. through 7:00 a.m. Wednesday, July 15,2015 in all of zones
1 through 5. Modifications are consistent with action taken July 7,
2015 by the Oregon and Washington Departments of Fish and
Wildlife at a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-042-0027
Summer Salmon Season

(1) Chinook salmon, sockeye, and shad may be taken by drift gillnet
for commercial purposes from the mouth of the Columbia River upstream
to Beacon Rock (Zones 1-5 during the periods:

(a) 7:00 p.m Wednesday, July 8 to 7:00 a.m. Thursday, July 9, 2015
(12 hours); and

(b) 7:00 p.m Tuesday, July 14 to 7:00 a.m. Wednesday, July 15,2015
(12 hours).

(2) During the summer Chinook drift gillnet fishery:

(a) It is unlawful to use a drift gillnet having a mesh size less than 8
inches or more than 9-3/4 inches;

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4); and

(c) Nets not specifically authorized for use in this fishery may be
onboard the vessel if properly stored. A properly stored net is defined as a
net on a drum that is fully covered by a tarp (canvas or plastic) and bound
with a minimum of ten revolutions of rope with a diameter of 3/8 (0.375)
inches or greater. Other permanent gear regulations remain in effect.

(3) Sturgeon and steelhead must be released immediately to the river
with care and with the least possible injury to the fish.

(4) Closed waters, as described in OAR 635-042-0005 for Elokomin-
A, Cowlitz River, Kalama-A, Lewis-A, Sandy and Washougal river sanctu-
aries are in effect during the open fishing periods identified above.

Stat. Auth.: ORS 496.118, 506.109 & 506.129

Stats. Implemented: ORS 506.119 & 507.030

Hist.: DFW 5-2000, f. & cert. ef. 2-15-06; DFW 47-2006(Temp), f. 6-20-06, cert. ef. 6-26-

06 thru 7-31-06; DFW 51-2006(Temp), f. & cert. ef. 6-29-06 thru 7-31-06; DFW 57-

2006(Temp), f. 7-5-06, cert. ef. 7-6-06 thru 7-31-06; DFW 63-2006(Temp), f. 7-14-2006,

cert. ef. 7-16-06 thru 7-31-06; DFW 68-2006(Temp), f. 7-28-06, cert. ef. 7-30-06 thru 7-31-

06; Administrative correction 8-22-06; DFW 45-2007(Temp), f. 6-15-07, cert. ef. 6-25-07

thru 7-31-07; DFW 52-2007(Temp), f. & cert. ef. 7-6-07 thru 7-31-07; DFW 63-2008(Temp),

f. 6-13-08, cert. ef. 6-24-08 thru 7-31-08; DFW 68-2008(Temp), . 6-20-08, cert. ef. 6-21-08

thru 8-31-08; DFW 75-2008(Temp), f. 7-3-08, cert. ef. 7-7-08 thru 7-31-08; Administrative

correction 8-21-08; DFW 72-2009(Temp), f. 6-15-09, cert. ef. 6-18-09 thru 7-31-09;

Administrative correction 8-21-09; DFW 81-2010(Temp), f. 6-14-10, cert. ef. 6-17-10 thru

7-31-10; Administrative correction 8-18-10; DFW 67-2011(Temp), f. 6-14-11, cert. ef. 6-16-

11 thru 7-31-11; Administrative correction 9-23-11; DFW 67-2012(Temp), f. 6-14-12, cert.

ef. 6-17-12 thru 7-31-12; Administrative correction, 8-27-12; DFW 56-2013(Temp), f. 6-12-

13, cert. ef. 6-16-13 thru 7-31-13; DFW 72-2013(Temp), f. 7-11-13, cert. ef 7-15-13 thru 7-

31-13; Administrative correction, 8-21-13; DFW 67-2014(Temp), f. 6-12-14, cert. ef. 6-16-

14 thru 7-31-14; DFW 84-2014(Temp), f. 7-2-14, cert. ef. 7-7-14 thru 7-31-14; DFW 93-

2014(Temp), f. 7-10-14, cert. ef. 7-14-14 thru 7-31-14; DFW 102-2014(Temp), f. 7-23-14,

cert. ef. 7-28-14 thru 7-31-14; Administrative correction, 8-28-14; DFW 72-2015(Temp), f.

6-15-15, cert. ef. 6-17-15 thru 6-30-15; DFW 84-2015(Temp), f. 7-7-15, cert. ef. 7-8-15 thru

7-31-15
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Rule Caption: Balm Creek Reservoir and Thief Valley Reservoir
Angling Regulations.

Adm. Order No.: DFW 85-2015(Temp)

Filed with Sec. of State: 7-13-2015

Certified to be Effective: 7-18-15 thru 10-31-15

Notice Publication Date:

Rules Amended: 635-021-0090

Rules Suspended: 635-021-0090(T)

Subject: This amended rule liberalizes catch limits and harvest meth-
ods for Thief Valley and Balm Creek reservoirs. Due to current low
water storage levels at Thief Valley Reservoir and this year’s drought
conditions, that reservoir will likely be drained of all storage water.
Many fish trapped in isolated pools and stressed by warm and tur-
bid water will die. Balm Creek Reservoir is scheduled to be treated
with Rotenone, a fish toxicant, in late September to remove unwant-
ed fish species and all fish remaining in that reservoir will die. These
rule modifications provide the sport fishing public opportunity to sal-
vage fish that will otherwise be killed.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-021-0090
Inclusions and Modifications

(1) 2015 Oregon Sport Fishing Regulations provide requirements
for the Southeast Zone. However, additional regulations may be adopted in
this rule division from time to time and to the extent of any inconsistency,
they supersede the 2015 Oregon Sport Fishing Regulations.

(2) The Powder River is open to angling for spring Chinook salmon
from Hughes Lane Bridge near Baker City upstream to Mason Dam from
May 20 through September 1, 2015:

(a) The daily bag limit is four (4) adipose fin-clipped Chinook; two
daily limits in possession.

(b) All other General, Statewide and Southeast Zone regulations, as
provided in the 2015 Oregon Sport Fishing Regulations, remain in effect.

(3) Balm Creek Reservoir is open to angling to all game species from
July 18 through September 30, 2015 with the following restrictions:

(a) Allowed harvest methods are by hand, dip net or angling;

(b) There are no daily catch or possession limits; and

(c) There are no minimum length requirements.

(4) Thief Valley Reservoir is open to angling to all game species from
July 18 through October 15, 2015 with the following restrictions:

(a) Allowed harvest methods are by hand, dip net or angling;

(b) There are no daily catch or possession limits; and

(c) There are no minimum length requirements.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183.325,496.138 & 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 76-1994(Temp), f. & cert. ef. 10-17-
94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96;
FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01,
cert. ef. 2-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 55-
2001(Temp), f. & cert. ef. 6-29-01 thru 12-26-01; DFW 56-2001(Temp), f. & cert. ef. 6-29-
01 thru 12-26-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 123-
2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 54-
2002(Temp), f. 5-24-02, cert. ef. 6-15-02 thru 12-1-02; DFW 91-2002(Temp) f. 8-19-02 cert.
ef 8-20-02 thru 11-1-0 2 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru
11-1-02); DFW 93-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 80-2003(Temp), f. & cert. ef. 8-22-03 thru 9-30-03; DFW
125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW
101-2005(Temp), f. 8-31-05, cert. ef. 9-2-05 thru 9-30-05; Administrative correction 10-19-
05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07;
DFW 36-2007(Temp), f. 5-25-07, cert. ef. 5-26-07 thru 9-30-07; DFW 54-2007(Temp), f. 7-
6-07, cert. ef. 7-14-07 thru 9-30-07; DFW 62-2007(Temp), f. 7-31-07, cert. ef. 8-1-07 thru 9-
30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 51-2008(Temp), f. 5-16-08, cert. ef. 5-31-08 thru 9-1-08; DFW 74-2008(Temp), f. 7-
3-08, cert. ef. 7-4-08 thru 9-1-08; DFW 77-2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08;
Administrative correction 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 53-
2009(Temp), f. 5-18-09, cert. ef. 5-30-09 thru 9-1-09; DFW 62-2009(Temp), f. 6-2-09, cert.
ef. 6-13-09 thru 9-1-09; DFW 79-2009(Temp), f. 6-30-09, cert. ef. 7-5-09 thru 9-1-09;
Administrative correction 9-29-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 52-
2010(Temp), f. 4-30-10, cert. ef. 5-1-10 thru 9-30-10; DFW 60-2010(Temp), f. 5-13-10, cert.
ef. 5-22-10 thru 9-30-10; DFW 67-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 9-30-10;
DFW 78-2010(Temp), f. 6-10-10, cert. ef. 6-11-10 thru 9-1-10; Administrative correction 9-
22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 50-2011(Temp), f. 5-16-11, cert.
ef. 5-28-11 thru 9-1-11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert.
ef. 1-1-12; DFW 60-2012(Temp), f. 6-11-12, cert. ef. 6-13-12 thru 9-1-12; DFW 114-
2012(Temp), f. 8-30-12, cert. ef. 9-1-12 thru 2-27-13; DFW 117-2012(Temp), f. 9-5-12, cert.
ef. 9-7-12 thru 2-27-13; DFW 122-2012(Temp), f. 9-21-12, cert. ef. 9-21-12 thru 12-31-12;
DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW 61-2013(Temp), f. 6-24-13, cert. ef. 7-1-
13 thru 12-27-13; DFW 93-2013(Temp), f. 8-22-13, cert. ef. 8-24-13 thru 12-31-13; DFW
137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 57-2014(Temp), f. 6-9-14, cert. ef. 6-11-14 thru
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9-1-14; DFW 90-2014(Temp), f. 7-10-14, cert. ef. 7-11-14 thru 12-31-14; DFW 116-
2014(Temp), f. 8-6-14, cert. ef. 8-9-14 thru 12-31-14; DFW 149-2014(Temp), f. 10-13-14,
cert. ef. 11-1-14 thru 12-31-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 44-
2015(Temp), f. 5-15-15, cert. ef. 5-20-15 thru 9-1-15; DFW 85-2015(Temp), f. 7-13-15, cert.
ef. 7-18-15 thru 10-31-15

Rule Caption: Columbia River Commercial Summer Chinook
Drift Net Fishery Set for July 14,2015 Rescinded.

Adm. Order No.: DFW 86-2015(Temp)

Filed with Sec. of State: 7-14-2015

Certified to be Effective: 7-14-15 thru 7-31-15

Notice Publication Date:

Rules Suspended: 635-042-0027(T)

Subject: This suspended rule authorized a 12-hour non-Indian com-
mercial summer Chinook drift net fishery in the mainstem Colum-
bia River to commence on Tuesday, July 14 at 7:00 p.m. through 7:00
a.m. Wednesday, July 15,2015 in all of zones 1 through 5, due to the
attainment of the pre-season allocation for this fishery. Modifications
are consistent with action taken July 14, 2015 by the Oregon and
Washington Departments of Fish and Wildlife at a meeting of the
Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-042-0027
Summer Salmon Season

(1) Chinook salmon, sockeye, and shad may be taken by drift gillnet
for commercial purposes from the mouth of the Columbia River upstream
to Beacon Rock (Zones 1-5 during the periods:

(a) 7:00 p.m Wednesday, July 8 to 7:00 a.m. Thursday, July 9, 2015
(12 hours); and

(b) 7:00 p.m Tuesday, July 14 to 7:00 a.m. Wednesday, July 15, 2015
(12 hours).

(2) During the summer Chinook drift gillnet fishery:

(a) It is unlawful to use a drift gillnet having a mesh size less than 8
inches or more than 9-3/4 inches;

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4); and

(c) Nets not specifically authorized for use in this fishery may be
onboard the vessel if properly stored. A properly stored net is defined as a
net on a drum that is fully covered by a tarp (canvas or plastic) and bound
with a minimum of ten revolutions of rope with a diameter of 3/8 (0.375)
inches or greater. Other permanent gear regulations remain in effect.

(3) Sturgeon and steelhead must be released immediately to the river
with care and with the least possible injury to the fish.

(4) Closed waters, as described in OAR 635-042-0005 for Elokomin-
A, Cowlitz River, Kalama-A, Lewis-A, Sandy and Washougal river sanctu-

aries are in effect during the open fishing periods identified above.

Stat. Auth.: ORS 496.118, 506.109 & 506.129

Stats. Implemented: ORS 506.119 & 507.030

Hist.: DFW 5-2000, f. & cert. ef. 2-15-06; DFW 47-2006(Temp), f. 6-20-06, cert. ef. 6-26-
06 thru 7-31-06; DFW 51-2006(Temp), f. & cert. ef. 6-29-06 thru 7-31-06; DFW 57-
2006(Temp), f. 7-5-06, cert. ef. 7-6-06 thru 7-31-06; DFW 63-2006(Temp), f. 7-14-2006,
cert. ef. 7-16-06 thru 7-31-06; DFW 68-2006(Temp), f. 7-28-06, cert. ef. 7-30-06 thru 7-31-
06; Administrative correction 8-22-06; DFW 45-2007(Temp), f. 6-15-07, cert. ef. 6-25-07
thru 7-31-07; DFW 52-2007(Temp), f. & cert. ef. 7-6-07 thru 7-31-07; DFW 63-2008(Temp),
f. 6-13-08, cert. ef. 6-24-08 thru 7-31-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08
thru 8-31-08; DFW 75-2008(Temp), f. 7-3-08, cert. ef. 7-7-08 thru 7-31-08; Administrative
correction 8-21-08; DFW 72-2009(Temp), f. 6-15-09, cert. ef. 6-18-09 thru 7-31-09;
Administrative correction 8-21-09; DFW 81-2010(Temp), f. 6-14-10, cert. ef. 6-17-10 thru
7-31-10; Administrative correction 8-18-10; DFW 67-2011(Temp), f. 6-14-11, cert. ef. 6-16-
11 thru 7-31-11; Administrative correction 9-23-11; DFW 67-2012(Temp), f. 6-14-12, cert.
ef. 6-17-12 thru 7-31-12; Administrative correction, 8-27-12; DFW 56-2013(Temp), f. 6-12-
13, cert. ef. 6-16-13 thru 7-31-13; DFW 72-2013(Temp), f. 7-11-13, cert. ef 7-15-13 thru 7-
31-13; Administrative correction, 8-21-13; DFW 67-2014(Temp), f. 6-12-14, cert. ef. 6-16-
14 thru 7-31-14; DFW 84-2014(Temp), f. 7-2-14, cert. ef. 7-7-14 thru 7-31-14; DFW 93-
2014(Temp), f. 7-10-14, cert. ef. 7-14-14 thru 7-31-14; DFW 102-2014(Temp), f. 7-23-14,
cert. ef. 7-28-14 thru 7-31-14; Administrative correction, 8-28-14; DFW 72-2015(Temp), f.
6-15-15, cert. ef. 6-17-15 thru 6-30-15; DFW 84-2015(Temp), f. 7-7-15, cert. ef. 7-8-15 thru
7-31-15; Suspended by DFW 86-2015(Temp), f. & cert. ef. 7-14-15 thru 7-31-15

Rule Caption: Columbia River Zone 6 Treaty Indian Summer
Chinook Commercial Fishery Extended.

Adm. Order No.: DFW 87-2015(Temp)

Filed with Sec. of State: 7-15-2015

Certified to be Effective: 7-15-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)
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Subject: This amended rule authorizes sales of fish caught in a
Treaty tribal commercial gill net fishery in the Columbia River which
began 6:00 a.m. Monday, July 13, and has been extended one addi-
tional day, to run through 6:00 p.m. Thursday, July 16, 2015 (3.5
days). Modifications are consistent with action taken July 14,2015
by the Departments of Fish & Wildlife for the States of Oregon and
Washington in cooperation with the Columbia River Treaty Tribes
at a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-041-0076
Summer Salmon Season

(1) Salmon, steelhead, shad, walleye, catfish, bass, yellow perch, and
carp may be taken for commercial purposes from Zone 6, in the Columbia
River Treaty Indian Fishery, from 12:01 a.m. Tuesday, June 16 through
11:59 p.m. Thursday, July 31, 2015. Fish caught during an open period may
be sold after the period concludes.

(a) White sturgeon between 43—54 inches in fork length caught in The
Dalles Pool and John Day pools and white sturgeon between 38—54 inches
in fork length caught in the Bonneville Pool may not be sold but may be
retained for subsistence use.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Fish may also be taken
by gill net beginning 6:00 a.m. Monday, July 13 through 6:00 p.m.
Thursday, July 16,2015 (3.5 days). Gill nets have a 7-inch minimum mesh
size restriction.

(c) Closed areas as set forth in OAR 635-041-0045 remain in effect
with the exception of Spring Creek Hatchery sanctuary.

(2) Beginning 12:01 a.m. Tuesday, June 16 through 11:59 p.m. Friday,
July 31, 2015, commercial sales of salmon, steelhead, walleye, shad, cat-
fish, carp, bass and yellow perch caught in Yakama Nation tributary fish-
eries in the Klickitat River; Wind River; and Drano Lake are allowed for
Yakama Nation members during those days and hours when these tributar-
ies are open under lawfully enacted Yakama Nation fishing periods.

(a) Sturgeon between 43—-54 inches in fork length harvested in tribu-
taries within The Dalles or John Day pools and sturgeon between 38-54
inches in fork length harvested in tributaries within Bonneville Pool may
not be sold but may be kept for subsistence purposes.

(b) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, and rod and reel with hook-and-line. Gillnets may only be
used in Drano Lake.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: DFW 5-20006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-

31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DEW 49-2006(Temp), f. 6-

26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru

7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-

rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-

2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef.

7-6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08,

cert. ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), . 5-9-08, cert. ef. 5-11-08 thru 7-31-08;

DFW 62-2008(Temp), f. 6-13-08, cet. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-

20-08, cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru

8-31-08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f.

& cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;

Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru

7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-

2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,

cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;

DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-

21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DEW 51-

2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef.

5-11-10 thru 7-31-10; DEW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW

71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DEW 74-2010(Temp), f. & cert.

ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;

DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-

8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru

7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative

correction 8-18-10; DEW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-

2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,

cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-

11; DFW 88-2011(Temp), . 7-8-11, cert. ef. 7-10-11 thru 10-31-11; DEW 94-2011(Temp), f.

7-14-11, cert. ef. 7-18-11 thru 10-31-11; DEW 98-2011(Temp), f. 7-20-11, cert. ef. 7-25-11

thru 10-31-11; Administrative correction, 11-18-11; DFW 66-2012(Temp), f. 6-14-12, cert.

ef. 6-18-12 thru 7-31-12; DFW 81-2012(Temp), f. 6-29-12, cert. ef. 7-3-12 thru 8-31-12;

[DFW 87-2012(Temp), f. 7-11-12, cert. ef. 7-12-12 thru 8-31-12; Temporary Suspended by

DFW 94-2012(Temp), f. & cert. ef. 7-27-12 thru 10-31-12]; DFW 57-2013(Temp), . 6-12-

13, cert. ef. 6-16-13 thru 7-31-13; DFW 63-2013(Temp), f. 6-27-13, cert. ef. 6-29-13 thru 7-

31-13; DFW 69-2013(Temp), f. 7-5-13, cert. ef. 7-6-13 thru 7-31-13; DEW 71-2013(Temp),

f.7-11-13, cert. ef. 7-15-13 thru 7-31-13; DEW 77-2013(Temp), f. 7-18-13, cert. ef. 7-22-13

thru 7-31-13; Administrative correction, 8-21-13; DFW 66-2014(Temp), f. 6-12-14, cert. ef.

6-16-14 thru 7-31-14; DFW 79-2014(Temp), f. 6-26-14, cert. ef. 6-30-14 thru 7-31-14; DFW

91-2014(Temp), f. 7-10-14, cert. ef. 7-14-14 thru 7-31-14; DFW 95-2014(Temp), f. 7-17-14,

cert. ef. 7-21-14 thru 7-31-14; DFW 103-2014(Temp), f.7-23-14, cert. ef. 7-28-14 thru 7-31-
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14; Administrative correction, 8-28-14; DFW 71-2015(Temp), f. 6-15-15, cert. ef. 6-16-15
thru 7-31-15; DFW 80-2015(Temp), f. 6-30-15, cert. ef. 7-6-15 thru 7-31-15; DFW 83-
2015(Temp), f. 7-7-15, cert. ef. 7-8-15 thru 7-31-15; DFW 87-2015(Temp), f. & cert. ef. 7-
15-15 thru 7-31-15

Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Technical Revisions to Clarify “Mailing” Date
Means “Postmark’ Date

Adm. Order No.: DHSD 3-2015

Filed with Sec. of State: 6-18-2015

Certified to be Effective: 6-18-15

Notice Publication Date: 5-1-2015

Rules Amended: 407-120-1505

Subject: Due to several inquiries, the Department of Human
Services (Department) is amending these rules to clarify that the
references to “mailing date” mean “postmark date.”

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-120-1505
Provider and Contractor Audits, Appeals, and Post Payment
Recoveries

(1) Providers or entities under contract with the Department of
Human Services (Department) or the Oregon Healthy Authority (Authority)
(hereafter referred to as “provider”) receiving payments from the
Department or Authority are subject to audit or other post payment review
procedures (hereafter referred to as “audit”) for all payments applicable to
items or services furnished or supplied by the provider to or on behalf of
Department or Authority clients.

(a) Audit rules and procedures ensure proper payments were made
based on requirements applicable to covered services, ensure program
integrity of the Department or Authority programs and services as outlined
in OAR 407-120-0310, and establish authority for the Office of Payment,
Accuracy and Recovery (OPAR), Provider Audit Unit (PAU) to recover
overpayments and discover possible instances of fraud, waste, and abuse.

(b) The Department and Authority share duties and functions related
to audits and have the authority to determine which of the two agencies is
authorized to fulfill a particular function. References in this rule to one
agency should be construed to include, as the context requires, either or
both agencies.

(2) The Department may employ internal staff, consultants, or con-
tractors, or cooperate with federal or state oversight authorities or other
designees to conduct an audit or perform other audit procedures. The
Department shall assign a contractor or one or more individuals to conduct
the audit (hereafter referred to as “auditor”).

(3) The auditor or PAU management shall determine the scope, time
period, objective, and subject matter covered by the audit.

(4) The authority for access to records is found in OAR 407-120-0370
and 410-120-1360 and other terms of agreements or contracts authorizing
access to records for audit purposes.

(5) The auditor may conduct an on-site field audit, examine and copy
records at the provider’s expense, interview employees, and conduct such
field work as the auditor determines shall provide sufficient and competent
evidential basis for drawing conclusions about the audit subject matter.

(6) The auditor may conduct a desk audit of records requested by the
auditor and supplied by the provider, at the provider’s expense, or other
source as necessary for the auditor to determine sufficient and competent
evidential basis for drawing conclusions about the audit subject matter.

(7) The auditor may consider other audits of the provider including
but not limited to reviews conducted by the appropriate federal authority
and the provider’s independent audit of the provider’s financial statements,
which may include those performed by internal auditors, audit organiza-
tions, or contractors established by the federal or state government for the
auditing of the Department or Authority programs.

(a) The auditor may consider other indicators or issues related to pro-
gram integrity activities. The auditor may also consider past or present pro-
gram integrity activities listed in OAR 407-120-0310 that have identified
same or similar instances of non-compliance.

(b) The auditor shall determine the scope of other audit work and
evaluate the reliability of its relationship to the scope and objective of the
audit being conducted in determining the weight to be given to the other
audit work.
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(8) PAU may use a random sampling method such as that detailed in
the paper entitled “Development of a Sample Design for the Post-Payment
Review of Medical Assistance Payments,” written by Lyle Calvin, Ph.D.,
(Calvin Paper). The Department adopts by reference but is not limited to
following the method of random sampling and calculation of overpayment
described in the Calvin Paper:

(a) In determining whether to use an overpayment calculation method
set forth in section (8) of this rule, the auditor or PAU management may
consider:

(A) The provider’s overall error rate identified in the audit;

(B) If past audits have identified the same or similar instances of non-
compliance;

(C) The severity of the errors established in the audit; or

(D) Any adverse impact on the health of the Department or
Authority’s clients and their access to services in the provider’s service
area.

(b) If the auditor determines an overpayment amount by a random
sampling and overpayment calculation method set forth in section (8) of
this rule, the provider may request a 100 percent audit of all billings from
the same time period of the audit submitted to the Department or Authority
for items or services furnished or supplied to or on behalf of Department or
Authority clients. If a 100 percent audit is requested:

(A) Payment and arrangement for a 100 percent audit shall be paid by
the provider requesting the audit;

(B) The audit must be conducted by an independent auditor or other
individual whose qualifications the Department has determined, in writing,
to be acceptable, who is knowledgeable with the Oregon Administrative
rules covering the payments in question, who must waive any privilege to
PAU in relation to the work papers and work product of the independent
auditor;

(C) The 100 percent audit must be completed within 90 calendar days
of the provider’s request to use such audit in lieu of the Department’s ran-
dom sample;

(D) The provider must waive all rights to appeal the factual findings
of the independent auditor; and

(E) The independent auditor must produce a final audit report or sim-
ilar document detailing the findings of the 100 percent audit, including the
overpayment assessment and recommendations to the provider and PAU.
The independent auditor’s work papers must be made available to the
Department auditor upon request.

(9) The auditor shall prepare a preliminary audit report or similar doc-
ument and deliver the preliminary audit report to the provider in person, or
by registered or certified mail. The preliminary audit report shall inform the
provider of the opportunity to provide additional documentation to the
auditor about the information within the scope of the preliminary audit
report.

(a) Refusing to accept the registered or certified mail or in-person
delivery shall not stop the audit process from proceeding forward.

(b) The provider shall have 30 calendar days from the postmark date
of the preliminary audit report to respond to the audit or request an infor-
mal meeting with the auditor. The informal meeting to review the report
shall be held within 45 days from the date of the request for an information
meeting.

(c) The provider may request, in writing to the auditor, a 15-day
extension to the preliminary audit report response due date for the purpose
of submitting additional documentation. The extension must be authorized
in writing by the auditor or PAU management. An additional 15-day exten-
sion, requested in writing, may be granted at the discretion of PAU man-
agement.

(10) The auditor shall prepare a final audit report or similar document
which is also the Department or Authority’s final order, and deliver the final
audit report in person, or by registered or certified mail. The audit record
that forms the basis for the final audit report shall be closed on the date of
the final audit report. The final audit report shall include but is not limited
to an overpayment assessment, findings, recommendations, and sanctions.

(a) The overpayment assessment stated in the final audit report shall
include but is not limited to the amount of overpayment PAU is authorized
to recover and:

(A) Is not limited to amounts determined by criminal or civil pro-
ceedings;

(B) May include interest to be charged at allowable state rates; and

(C) May include triple damages as described in section (18) of this
rule.

(b) Refusing to accept the registered or certified mail or in-person
delivery shall not stop the audit process from proceeding.
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(c) If the provider disagrees with the final audit report or the over-
payment amount, the provider must appeal the decision within 30 calendar
days from the postmark date of the final audit report by submitting a writ-
ten request for either an administrative review or a contested case hearing
to the OPAR Administrator. The written request for appeal must outline in
detail the areas of disagreement.

(A) The OPAR Administrator or designee (hereafter referred to as
“Administrator”) shall determine which appeals may be suitable for review
as administrative review or contested case hearing, taking into considera-
tion issues presented in the request for review and the purposes served by
administrative review in section (12) or contested case hearing in section
(13) of this rule.

(B) If the Administrator decides the determinations of the final audit
report or the content of appeal is appropriate for a contested case hearing or
denies a request for an administrative review on the basis the appeal should
be heard as a contested case hearing, the Administrator shall notify the
provider and refer the appeal directly to the Office of Administrative
Hearings (OAH) for a contested case hearing pursuant to these rules.

(11) If a provider fails to request an appeal within the time frame
specified in section (10) of this rule the final audit report, overpayment
amount, and all recommendations and sanctions shall become final. Appeal
requests submitted to PAU must:

(a) Be in writing to the Administrator.

(A) The appeal request is not required to follow a specific format as
long as it provides clear written expression from the provider expressing
disagreement with the final audit report findings.

(B) The request must specify issues or decisions being appealed and
the specific reason for the appeal on each finding or decision. The request
must provide specifics for each claim such as procedure code, diagnosis
code, reason for denial, administrative rules, or other authority applicable
to the issue, and why the provider disagrees with the decision. If this infor-
mation is not included in the appeal request in a manner that reasonably
permits the Administrator to understand the decision being appealed or the
basis for the appeal, the request shall be returned to the provider and the
provider shall be required to resubmit the appeal within 10 working days
from the date PAU returned the appeal to the provider.

(b) Be received by the Administrator within 30 calendar days from the
postmark date of the final audit report.

(A) Late requests require written supporting documentation explain-
ing reason for a late request. The Administrator shall determine whether
failure to file a timely request was caused by circumstances beyond the
control of the provider and enter an order accordingly. The Administrator
may conduct further inquiry as deemed appropriate. In determining time-
lines of filing a request for review, the amount of time the Administrator
determines accounts for circumstances beyond the control of the provider
is not counted.

(B) The untimely request may be referred to the OAH for a hearing
on the question of timeliness.

(12) Administrative review allows opportunity for the Administrator
to review a decision affecting the provider. Appeals are limited to legal or
policy issues where there is a stipulation of factual matters to be heard.

(a) Administrative review meetings shall be:

(A) Scheduled within 45 calendar days of receipt of the written
request by the Administrator;

(i) The Administrator shall prove written notice to the provider of the
date, time, and place of the meeting.

(i) If the Administrator decides a preliminary meeting between the
provider and PAU staff may assist the administrative review, the
Administrator shall provide written notice to the provider of the date, time,
and place the preliminary meeting is scheduled.

(B) Held in Salem, unless otherwise stipulated to by all parties and
PAU;

(C) Conducted by the Administrator;

(D) Department or Authority staff shall not be available for cross-
examination;

(E) Department or Authority staff may attend and participate in the
meeting; and

(F) The provider is not required to be represented by legal counsel and
shall be given ample opportunity to present relevant information from the
existing case record.

(b) If a provider fails to appear at the administrative review meeting,
the final audit report, all findings including the overpayment, and recom-
mendations and sanctions as specified in the report shall become final. In
addition, the provider may not appeal the final audit report.
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(c) The results of the meeting shall be sent to the provider, in writing,
by registered or certified mail within 30 calendar days of the conclusion of
the administrative review proceedings. The result of the administrative
review is final.

(d) All administrative review decisions are subject to procedures
established in OAR 137-004-0080 to 137-004-0092 and judicial review
under ORS 183.484 in the Circuit Court.

(13) The contested case hearing process is conducted in accordance
with ORS 183411 to 183.497 and the Attorney General’s Uniform and
Model Rules of Procedure for the Office of Administrative Hearings, OAR
137-003-0501 to 137-003-0700.

(a) If the Administrator decides a contested case pre-hearing confer-
ence between the provider and PAU staft shall assist the contested case
hearing, the Administrator shall notify the provider of the time and place of
contested case pre-hearing conference without the presence of an adminis-
trative law judge. The purpose of the pre-hearing conference is to:

(A) Provide an opportunity to settle the matter or discuss Model Rules
of Procedure for contested case hearings listed in OAR 137-003-0575. Any
agreement reached in a pre-hearing conference shall be submitted to the
administrative law judge in writing or presented orally on the record at the
contested case hearing;

(B) Provide an opportunity for the provider and PAU to review the
information, correct any misunderstanding of facts, and understand the rea-
son for the action that is the subject of the contested case hearing; or

(C) Determine if the parties wish to have witness subpoenas issued
when the contested case hearing is conducted.

(b) Prior to the date of the contested case hearing, the provider may
request an additional pre-hearing conference with PAU representatives. The
request shall be made in writing to the Administrator. An additional pre-
hearing conference may be granted at the sole discretion of the
Administrator if the additional pre-hearing conference is determined to
facilitate the contested case hearing process or resolution of disputed
issues.

(c) The contested case hearing shall be held in Salem, unless other-
wise stipulated to by all parties and PAU.

(d) The OAH shall serve a proposed order on behalf of PAU unless
PAU notifies the parties that PAU shall issue the final order. The proposed
order shall become the final order if no exceptions are filed within the time
specified in this rule.

(e) The provider may file exceptions or written argument to the pro-
posed order to be considered by PAU. The exceptions must be in writing
and received by OPAR within 10 calendar days after the date the proposed
order is issued. No additional evidence may be submitted. After receiving
the exceptions or argument, PAU may adopt the proposed order as the final
order, amend the order, or prepare a new order.

(f) A provider may withdraw a contested case hearing request at any
time. The OAH shall send a final order confirming the withdrawal to the
provider.

(14) If neither the provider nor the provider’s legal representative
appears at the contested case hearing, PAU may elect one of the following
options in its sole discretion:

(a) The contested case hearing request may be dismissed by order.
PAU may cancel the dismissal order upon request of the party on a show-
ing that the party was unable to attend the hearing and unable to request a
postponement for reasons beyond the provider’s control.

(b) PAU may enter a final order by default. Entry of a final order by
default may be made when PAU determines that the issuance of a final
order with findings is appropriate as a basis of sanction authority or to
establish a basis for future sanction authority or other reason consistent
with the administration of the Department or Authority programs. The des-
ignated record, for purposes of a default order, shall be the record as desig-
nated in the notice issued to the provider. If not so designated, the desig-
nated record shall consist of the files and records held by PAU in the con-
tested case hearing packet prepared by PAU.

(15) Final orders are effective immediately upon being signed or as
otherwise provided in the order.

(a) Final orders resulting from a provider’s withdrawal of a contested
case hearing request is effective the date the provider’s request is received
by PAU or the OAH, whichever is sooner.

(b) When the provider fails to appear for the contested case hearing,
the effective date of the dismissal order or the final order by default is the
date of the scheduled contested case hearing.

(16) The burden of presenting evidence to support a fact or position
rests on the proponent of the fact or position. Pursuant to OAR 410-120-
1360, payment on a claim shall only be made for services that are ade-
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quately documented and billed in accordance with OAR 410-120-1280 and
407-120-0330 and include all applicable administrative rules and applica-
ble contract terms related to covered services for the client’s benefit pack-
age, and the establishment of conditions under which services, supplies or
items are covered, including but not limited to the Prioritized List, diagno-
sis and procedure coding, medical appropriateness, and other applicable
standards.

(17) The Administrator, in consultation with appropriate Department
or Authority authorities, may grant the provider the relief sought at any
time.

(18) Overpayments must be paid within 30 calendar days from the
postmark date of the final audit report. The provider may submit a request
to the auditor or PAU management for a payment plan to satisfy this
requirement. The auditor and PAU management may not waive this over-
payment requirement.

(a) A request for an administrative review or contested case hearing
shall not change the date the overpayment is due or a payment plan is to
commence, unless otherwise stipulated in writing by the Administrator.

(b) PAU management may extend the reimbursement period or accept
an offer of payment terms. PAU must make any change in the reimburse-
ment period or terms in writing.

(A) The request for a payment plan must be made in writing to PAU
management. The auditor or PAU management shall notify the provider, in
writing, of the decision regarding acceptance or denial of the request.

(B) If the payment plan is agreeable to all parties, the auditor or PAU
management shall ensure the payment plan is in writing and signed by all
parties. A payment plan may include charging interest at the allowable state
rate.

(c) If the provider refuses to reimburse the overpayment or does not
adhere to an agreed upon payment schedule, PAU may:

(A) Recoup, in any manner available to PAU, future provider pay-
ments up to the amount of the overpayment;

(B) Pursue civil action to recover the overpayment; or

(C) Recommend suspension or termination of the provider’s enroll-
ment in the Oregon Medicaid Program.

(d) As aresult of a contested case hearing or an administrative review,
the amount of the overpayment may be reduced in part or in full.

(e) PAU may at any time change the amount of the overpayment in
accordance with this rule. The provider shall be notified of any changes in
writing by certified or registered mail. PAU shall refund the provider any
monies paid to PAU in excess of the overpayment.

(f) If a provider is terminated from participation in Department or
Authority programs or sanctioned for any reason, PAU may pursue civil
action to recover any amounts due and payable.

(g) If the auditor, in the course of an audit, discovers the provider has
continued in the same or similar improper billing practices as established or
upheld if appealed, in a previously published final audit report by PAU, or
has been warned in writing by the Department or Authority, PAU, or the
Department of Justice about improper billing practices, the provider may be
liable to PAU for up to triple the amount of the current final audit report
establishing the overpayment received by the provider as a result of such
violation.

(19) Providers who conduct electronic data transactions with the
Department or Authority must adhere to requirements of OAR 407-120-
0100 to 407-120-0200. This rule only applies to services or items paid for
by the Department or Authority. If the provider maintains financial or clin-
ical records electronically, the provider must ensure the use of electronic
record keeping systems does not alter the requirements of OAR 407-120-
0370.

(a) The provider’s electronic record keeping system includes elec-
tronic transactions governed by HIPAA transaction and code set require-
ments and records, documents, and documentation, whether maintained or
stored in electronic media, including electronic record-keeping systems and
information stored or backed up in an electronic medium.

(b) If the provider maintains financial or clinical records electronical-
ly, the provider must be able to provide PAU with hard copy versions, if
requested. The provider must also be able to provide an auditable means of
demonstrating the date the record was created, the identity of the creator of
arecord, the date the record was modified, what was modified in the record,
and the identity of any individual who has modified the record. The
provider must supply the information to individuals authorized to review
the provider’s records pursuant to OAR 407-120-0370(3)(e).

(c) If the provider maintains records electronically or permits the use
of electronic signatures, the provider must document any aspect of the pro-
vision of services. The provider must maintain appropriate safeguards to
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assure the authenticity of the electronic records and signatures. The
provider may not challenge the authenticity or admissibility of the elec-
tronic signature or documents in any audit, review, hearing, or other legal
proceeding.

(d) Providers must comply with the documentation review require-
ments in OAR 407-120-0370 by providing the electronic record in an elec-
tronic format acceptable to an authorized reviewer. The authorized review-

er must agree to receive the documentation electronically.
Stat. Auth.: ORS 409.050, 411.060 & 413.032
Stats. Implemented: ORS 409.010, 409.180, 414.025, & 414.065
Hist.. OMAP 39-2005, f. 9-2-05, cert. ef. 10-1-05; Renumbered from 410-120-1505 by
DHSD 9-2010, f. & cert. ef. 9-1-10; DHSD 3-2015, f. & cert. ef. 6-18-15

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: Oregon Project Independence Pilot for Adults with
Disabilities

Adm. Order No.: APD 11-2015(Temp)

Filed with Sec. of State: 6-24-2015

Certified to be Effective: 7-1-15 thru 12-27-15

Notice Publication Date:

Rules Amended: 411-032-0050

Subject: The Department is immediately amending 411-032-0050
to continue providing services to adults with physical disabilities that
are currently receiving such services in regionally diverse pilot loca-
tions under the Oregon Project Independence Pilot. This rulemaking
expands the date of the pilot program to allow the Department to con-
tinue providing services. Minor formatting adjustments were made
to the rule as well.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-032-0050
Pilot for Adults with Disabilities

This rule applies only until December 27, 2015.

(1) The purpose of this rule is to set out the policies that apply to the
expansion of Oregon Project Independence services to adults with physical
disabilities. The pilot allows the Department to study the potential to tran-
sition Oregon Project Independence to a statewide, age neutral, program
that assesses and serves seniors and persons with physical disabilities based
on their functional needs.

(2) “Disability” means, for the purposes of this rule, a physical, cog-
nitive, or emotional impairment which, for an individual, constitutes or
results in a functional limitation in one or more of the activities of daily liv-
ing defined in OAR 411-015-0006, or in one or more of the instrumental
activities of daily living defined in OAR 411-015-0007.

(3) “Adult” means, for purposes of this rule, any person 19 to 59 years
of age.

(4) OAR 411-032-0000 to 411-032-0044 apply to this pilot program,
except as noted below:

(a) Authorized Services and Allowable Costs. Authorized services
may not be available in all service areas. Authorized services for the pilot
funds include home care supportive services, service coordination, and
other services, including the following:

(A) Home care.

(B) Chore services.

(C) Assistive Technology.

(D) Personal care services.

(E) Adult day services.

(F) Registered nurse services.

(G) Home delivered meals.

(H) Services to support community caregivers and strengthen the nat-
ural support system of individuals.

(I) Evidence-based health promotion services.

(J) Options counseling.

(K) Assisted transportation options that allow individuals to live at
home and access the full range of community resources.

(b) Eligibility.

(A) In order to qualify for authorized services under this pilot, an indi-
vidual must:

(i) Be an adult with a disability;

(ii) Be a resident of a designated pilot area and seek services at that
location;
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(iii) Not be receiving Medicaid;

(iv) Meet the requirements of the long-term care services priority
rules in OAR chapter 411, division 015.

(B) The Area Agencies on Aging must determine eligibility prior to an
individual receiving authorized services.

(c) The fees described in OAR 411-032-0044(1)(a) do not apply to
this pilot program.

Stat. Auth.: ORS 409.050, 410.070, 410.435

Stats. Implemented: ORS 409.010, 410.410-480

Hist.: APD 19-2014(Temp), f. 6-26-14, cert. ef. 7-1-14 thru 12-28-14; APD 38-2014, f. 12-

16-14, cert. ef. 12-28-14; APD 11-2015(Temp), f. 6-24-15, cert. ef. 7-1-15 thru 12-27-15

Rule Caption: Residential Care Facility Building Requirements
Adm. Order No.: APD 12-2015

Filed with Sec. of State: 6-24-2015

Certified to be Effective: 6-24-15

Notice Publication Date: 12-1-2014

Rules Amended: 411-054-0200

Subject: The Department of Human Services (Department) is per-
manently updating 411-054-0200 for residential care and assisted liv-
ing facilities to fix a drafting error from the January 15, 2015 per-
manent rulemaking. The intent of the Department was to have all
effective dates in the rule start in 2015. One date, however, was incor-
rectly put as 01/15/2014. This rulemaking fixes the drafting error by
putting the effective date as 01/15/2015, and accurately reflects the
Department’s original intent when filing the rule.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-054-0200
Residential Care Facility Building Requirements

A residential care facility (RCF), as defined by OAR 411-054-0005,
shall be built to the following requirements and may have individual or
shared living units.

(1) Applicability for 411-054-0200 shall apply to the following;

(a) ARCEF not licensed prior to 01/15/2015 ,with the exception of 411-
054-0200 (5)(a) related to lockable doors . This will apply to all existing
and new construction on the effective date as indicated.

(b) A major alteration to a RCF for which plans were not submitted to
Facilities, Planning, and Safety (FPS) prior to 01/15/2015; or

(c) OAR 411-054-0200 shall apply only to the major alteration and
shall not apply to any other area of the facility.

(2) BUILDING CODES. Each RCF must meet the requirements of
the facility standards set forth in these rules and with the building codes in
effect at the time of original licensure.

(a) Subsequent modifications made to a RCF after original licensure,
including, but not limited to demolition, remodeling, construction, mainte-
nance, repair, or replacement must comply with all applicable state and
local building, electrical, plumbing, and zoning codes in place at the time
of the modification.

(b) If a change in use and building code occupancy classification
occurs, license approval shall be contingent on meeting the requirements of
the building codes.

(c) A RCF must comply with FPS program requirements for submis-
sion of building drawings and specifications as described in OAR 333-675-
0000 through 333-675-0050.

(3) GENERAL BUILDING EXTERIOR.

(a) All exterior pathways and accesses to the RCF common- use areas,
entrance, and exit ways must be made of hard, smooth material, be acces-
sible, and maintained in good repair.

(b) A RCF must take measures to prevent the entry of rodents, flies,
mosquitoes, and other insects. There must be locked storage for all poisons,
chemicals, rodenticides, and other toxic materials. All materials must be
properly labeled.

(c) RCF grounds must be kept orderly and free of litter and refuse.
Garbage must be stored in covered refuse containers.

(d) As described in OAR 411, division 057, memory care communi-
ties licensed as a RCF must be located on the ground floor.

(e) A RCF must provide storage for all maintenance equipment,
including yard maintenance tools, if not provided by a third party contract.

(f) A RCF must provide an accessible outdoor recreation area. The
outdoor recreation area must be available to all residents. Lighting must be
equal to a minimum of five foot candles. Memory Care Communities must
provide residents with direct access to a secure outdoor recreation area as
described in OAR chapter 411, division 057.
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(g) Outdoor perimeter fencing may not be secured to prevent exit
unless the RCF has written approval from the Department or the RCF is in
compliance with OAR chapter 411, division 057 (Memory Care
Communities) or OAR 309-032-1500 through 309-032-1565(Enhanced
Care Services).

(h) A RCF must have an entry and exit drive to and from the main
building entrance that allows for a vehicle to pick up and drop off residents
and mail deliveries without the need for vehicles to back up.

(4) GENERAL BUILDING INTERIOR. The design of a RCF must
emphasize a residential appearance while retaining the features required to
support special resident needs as outlined in this rule.

(a) RECEPTION AREA. A reception area must be visible and acces-
sible to residents and visitors when entering the doors of the main entrance
to the RCF.

(b) CORRIDORS. Resident-use areas and units must be connected
through temperature controlled common corridors.

(A) Resident-use corridors exceeding 20 feet in length to an exit or
common-use area, must have a minimum width of 72 inches.

(B) Corridors shall not exceed 150 feet in length from any resident
unit to a seating or other common-use area.

(C) Handrails must be installed at one or both sides of resident-use
corridors.

(c) FLOORS.

(A) Hard surface floors and base must be free from cracks and breaks.

(B) Carpeting and other floor materials must be constructed and
installed to minimize resistance for passage of wheelchairs and other ambu-
lation aids.

(C) Thresholds and floor junctures must be maintained to allow for
the passage of wheelchairs and to prevent a tripping hazard.

(d) INTERIOR DOORS. Lever-type door handles must be provided
on all doors used by residents.

(e) EXIT DOORS. Exit doors may not include locks that delay evac-
uation except as specified by the building codes. Such locks may not be
installed except with written approval of the Department.

(A) Exit doors may not include locks that prevent evacuation.

(B) If an electronic code must be entered to use an exit door that code
must be clearly posted for residents, visitors, and staff use.

(f) WALLS AND CEILINGS. Walls and ceilings must be cleanable in
kitchen, laundry, and bathing areas. Kitchen walls must be finished smooth
per OAR 333-150-0000 (Food Sanitation Rules).

(g) ELEVATORS. A RCF with residents on more than one floor must
provide at least one elevator that meets Oregon Elevator Specialty Code
(OESC) requirements.

(h) The interior of the facility must be free from unpleasant odors.

(i) All interior and exterior materials and surfaces (e.g., floors, walls,
roofs, ceilings, windows, and furniture) and all equipment necessary for the
health, safety, and comfort of the resident will be kept clean and in good
repair.

(5) RESIDENT UNITS. Resident units may be limited to a bedroom
only, with bathroom facilities centrally located off common corridors. Each
resident unit shall be limited to not more than two residents.

(a) Resident units must have a lockable door with lever type handles,
effective 01/15/2017. This applies to all existing and new construction.

(b) For bedroom units, the door must open to an indoor, temperature
controlled common-use area or common corridor. Residents may not enter
a room through another resident’s bedroom.

(c) Resident units must include a minimum of 80 square feet per res-
ident, exclusive of closets, vestibules, and bathroom facilities and allow for
a minimum of three feet between beds;

(d) All resident bedrooms must be accessible for individuals with dis-
abilities and meet the requirements of the building codes. Adaptable units
are not acceptable.

(e) A lockable storage space (e.g., drawer, cabinet, or closet) must be
provided for the safekeeping of a resident’s small valuable items and funds.
Both the administrator and resident may have keys.

(f) WARDROBE CLOSET. A separate wardrobe closet must be pro-
vided for each resident’s clothing and personal belongings. Resident
wardrobe and storage space must total a minimum volume of 64 cubic feet
for each resident. The rod must be adjustable for height or fixed for reach
ranges per building codes. In calculating useable space closet height may
not exceed eight feet and a depth of two feet.

(g) WINDOWS.

(A) Each sleeping and living unit must have an exterior window that
has an area at least one tenth of the floor area of the room.
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(B) Unit windows must be equipped with curtains or blinds for priva-
cy and control of sunlight.

(C) Operable windows must be designed to prevent accidental falls
when sill heights are lower than 36 inches and above the first floor.

(h) RESIDENT UNIT BATHROOMS. If resident bathrooms are pro-
vided within a resident unit, the bathroom must be a separate room and
include a toilet, hand wash sink, mirror, towel bar, and storage for toiletry
items. The bathrooms must be accessible for individuals who use wheel-
chairs.

(i) UNIT KITCHENS. If cooking facilities are provided in resident
units, cooking appliances must be readily removable or disconnect-able and
the RCF must have and carry out a written safety policy regarding resident-
use and nonuse. A microwave is considered a cooking appliance.

(6) COMMON-USE AREAS.

(a) BATHING FACILITIES. Centralized bathing fixtures must be
provided at a minimum ratio of one tub or shower for each ten residents not
served by fixtures within their own unit.

(A) At least one centralized shower or tub must be designed for dis-
abled access without substantial lifting by staff.

(B) Bathing facilities must be located or screened to allow for resident
privacy while bathing and provide adequate space for an attendant.

(C) A slip-resistant floor surface in bathing areas is required.

(D) Grab bars must be provided in all resident showers.

(E) Showers must be equipped with a hand-held showerhead and a
cleanable shower curtain.

(b) TOILET FACILITIES. Toilet facilities must be located for resi-
dent-use at a minimum ratio of one to six residents for all residents not
served by toilet facilities within their own unit. Toilet facilities must include
a toilet, hand wash sink, and mirror.

(A) Toilet facilities for all of the licensed resident capacity must be
accessible to individuals with disabilities in accordance with the building
codes.

(B) A RCF licensed for more than 16 residents must provide at least
one separate toilet and hand wash lavatory for staff and visitor use.

(c) DINING AREA. The dining area must be provided with the capac-
ity to seat 100 percent of the residents. The dining area must provide a min-
imum of 22 square feet per resident for seating, exclusive of serving carts
and other equipment or items that take up space in the dining area. A RCF
must have policies and equipment to assure food is served fresh and at
proper temperatures.

(d) SOCIAL AND RECREATION AREAS. A RCF must include
lounge and activity areas for social and recreational use totaling a minimum
of 15 square feet per resident.

(e) COOKING STOVE. If a stove is provided in the activities or com-
mon-use area, and is available for resident-use, a keyed, remote switch, or
other safety device must be provided to ensure staff control.

(7) SUPPORT SERVICE AREAS.

(a) MEDICATION STORAGE. A RCF must have a locked and sepa-
rate closed storage area for medications, supportive of the distribution sys-
tem utilized including:

(A) A method for refrigeration of perishable medications that pro-
vides for locked separation from stored food items;

(B) Medications must be stored in an area that is separate from any
poisons, hazardous material, or toxic substance; and

(C) A RCF licensed for more than 16 residents must provide a med-
ication sink.

(b) HOUSEKEEPING AND SANITATION.

(A) A RCF must have a secured janitor closet for storing supplies and
equipment, with a floor or service sink.

(B) The wall base shall be continuous and coved with the floor, tight-
ly sealed to the wall, and constructed without voids that can harbor insects
or moisture.

(c) LAUNDRY FACILITIES. Laundry facilities may be located to
allow for both resident and staff use, when a time schedule for resident-use
is provided and equipment is of residential type. When the primary laundry
is not in the building or suitable for resident-use, a RCF must provide sep-
arate resident-use laundry facilities.

(A) Laundry facilities must be operable and at no additional cost to
the resident.

(B) Laundry facilities must have space and equipment to handle laun-
dry-processing needs. Laundry facilities must be separate from food prepa-
ration and other resident-use areas.

(C) On-site laundry facilities, used by staff for facility and resident
laundry, must have capacity for locked storage of chemicals and equipment.
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(D) The wall base shall be continuous and coved with the floor, tight-
ly sealed to the wall, and constructed without voids that can harbor insects
or moisture.

(d) SOILED LINEN PROCESSING. For the purpose of this rule,
“soiled linens and soiled clothing,” means linens or clothing contaminated
by an individual’s bodily fluids (for example, urine, feces, or blood).

(A) There must be a separate area with closed containers that ensure
the separate storage and handling of soiled linens and soiled clothing. There
must be space and equipment to handle soiled linen and soiled clothing pro-
cessing needs that is separate from regular linens and clothing.

(B) Arrangement must provide a one-way flow of soiled linens and
soiled clothing from the soiled area to the clean area and preclude potential
for contamination of clean linens and clothing.

(C) The soiled linen room or area, must include a flushing rim clini-
cal sink with a handheld rinsing device and a hand wash sink or lavatory.

(D) When washing soiled linens and soiled clothing, washers must
have a minimum rinse temperature of 140 degrees Fahrenheit unless a
chemical disinfectant is used.

(E) Personnel handling soiled laundry must be provided with water-
proof gloves.

(F) Covered or enclosed clean linen storage must be provided and
may be on shelves or carts. Clean linens may be stored in closets outside
the laundry area.

(G) The wall base shall be continuous and coved with the floor, tight-
ly sealed to the wall, and constructed without voids that can harbor insects
or moisture.

(e) KITCHEN AND FOOD STORAGE. Kitchen facilities and equip-
ment in residential care facilities with a capacity of 16 or fewer may be of
residential type except as required by the building codes. Residential care
facilities licensed for a capacity of more than 16, must comply with OAR
333-150-0000 (Food Sanitation Rules). The following are required:

(A) Dry storage space, not subject to freezing, for a minimum one-
week supply of staple foods.

(B) Refrigeration and freezer space at proper temperature to store a
minimum two days’ supply of perishable foods.

(C) Storage for all dishware, utensils, and cooking utensils used by
residents must meet OAR 333-150-0000 (Food Sanitation Rules).

(D) In facilities licensed to serve 16 or fewer residents, a dishwasher
must be provided (may be residential type) with a minimum final rinse tem-
perature of 140 degrees Fahrenheit (160 degrees recommended), unless a
chemical disinfectant is used in lieu of the otherwise required water tem-
perature. In facilities of 17 or more capacity, a commercial dishwasher is
required meeting OAR 333-150-0000 (Food Sanitation Rules).

(E) In residential care facilities with a capacity of 16 or fewer, a two
compartment sink or separate food preparation sink and hand wash lavato-
ry must be provided. In residential care facilities with 17 or more capacity,
a triple pot wash sink (unless all pots are sanitized in the dishwasher), a
food prep sink, and separate hand wash lavatory must be provided.

(F) Food preparation and serving areas must have smooth and clean-
able counters.

(G) Stove and oven equipment for cooking and baking needs.

(H) Storage in the food preparation area for garbage must be enclosed
and separate from food storage.

(I) Storage for a mop and other cleaning tools and supplies used for
dietary areas must be separate from those used in toilet rooms, resident
rooms, and other support areas. In residential care facilities with a capacity
of 17 or more, a separate janitor closet or alcove must be provided with a
floor or service sink and storage for cleaning tools and supplies.

(J) Storage must be available for cookbooks, diet planning informa-
tion, and records.

(K) The wall base shall be continuous and coved with the floor, tight-
ly sealed to the wall, and constructed without voids that can harbor insects
or moisture.

(8) HEATING AND VENTILATION SYSTEMS. A RCF must have
heating and ventilation systems that comply with the building codes in
effect at the time of facility construction.

(a) TEMPERATURE. For all areas occupied by residents, design tem-
perature for construction must be 75 degrees Fahrenheit.

(A) A RCF must provide heating systems capable of maintaining 70
degrees Fahrenheit in resident areas. Required minimum temperatures are
no less than 70 degrees Fahrenheit during the day and 60 degrees
Fahrenheit during sleeping hours.

(B) During times of extreme summer heat, fans must be made avail-
able when air conditioning is not provided.
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(b) EXHAUST SYSTEMS. All toilet and shower rooms must be
equipped with a mechanical exhaust fan or central exhaust system that dis-
charges to the outside.

(c) FIREPLACES, FURNACES, WOODSTOVES, AND BOILERS.
Where used, installation must meet standards of the building codes in effect
at the time of construction. The glass and area surrounding the fireplace
must not exceed 120 degrees Fahrenheit.

(d) WALL HEATERS. Covers, grates, or screens of wall heaters and
associated heating elements may not exceed 120 degrees Fahrenheit when
they are installed in locations that are subject to incidental contact by peo-
ple or with combustible material. Effective 01/15/2015, wall heaters are not
acceptable in new construction or remodeling.

(9) PLUMBING SYSTEMS. Plumbing systems must conform to the
building codes in effect at the time of facility construction.

(a) Hot water temperature in residents’ units must be maintained with-
in a range of 110 - 120 degrees Fahrenheit.

(b) Hot water temperatures serving dietary areas must meet OAR
333-150-0000 (Food Sanitation Rules).

(c) An outside area drain and hot and cold water hose bibs must be
provided for sanitizing laundry carts, food carts, and garbage cans.

(10) ELECTRICAL REQUIREMENTS.

(a) WIRING SYSTEMS. All wiring systems must meet the building
codes in effect at the date of installation and shall be maintained and in
good repair.

(b) The use of extension cords and other special taps is not allowed.

(c) LIGHTING. Lighting fixtures must be provided in each resident
bedroom and bathroom, and be switchable and near the entry door.

(A) Each resident bedroom must have illumination of at least 20-foot
candles measured at three feet above the floor for way finding from the
room entrance, to each bed, and to the adjoining toilet room, if one exists.

(B) Lighting in toilet rooms and bathing facilities used by residents
must be at least 50-foot candles, measured at the hand wash sink and three
feet above the shower floor with the curtain open.

(C) Corridor lighting must equal a minimum of 20-foot candles meas-
ured from the floor.

(D) Table height lighting in dining rooms must equal a minimum of
25-foot candles, without light from windows.

(11) CALL SYSTEM. A RCF must provide a call system that con-
nects resident units to the care staff center or staff pagers. Wireless call sys-
tems are allowed.

(a) A manually operated emergency call system must be provided in
each toilet and bathing facility used by residents and visitors.

(b) EXIT DOOR ALARMS. An exit door alarm or other acceptable
system must be provided for security purposes and to alert staff when resi-
dents exit the RCF. The door alarm system may be integrated with the call
system.

(c) Security devices intended to alert staff of an individual resident’s
potential elopement may include, but not be limited to, electronic pendants,
bracelets, pins.

(12) TELEPHONES. Adequate telephones must be available for res-
ident, staff, and visitor use, including those individuals who have physical
disabilities. If the only telephone is located in a staff area, it must be post-
ed that the telephone is available for normal resident-use at any time and
that staff shall ensure the resident’s uninterrupted privacy. Staff may pro-
vide assistance when necessary or requested.

(13) TELEVISION ANTENNA OR CABLE SYSTEM. A RCF must
provide a television antenna or cable system with an outlet in each resident

unit.
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Rules Repealed: 411-085-0005(T), 411-085-0010(T), 411-085-
0013(T), 411-085-0015(T), 411-085-0030(T), 411-085-0040(T),
411-085-0060(T), 411-085-0310(T), 411-085-0350(T), 411-085-
0360(T), 411-085-0370(T), 411-089-0010(T), 411-089-0020(T),
411-089-0030(T), 411-089-0040(T), 411-089-0050(T), 411-089-
0070(T), 411-089-0075(T), 411-089-0100(T), 411-089-0110(T),
411-089-0120(T), 411-089-0130(T), 411-089-0140(T)

Subject: The Department of Human Services (Department) is per-
manently updating the rules in OAR chapter 411-085, 089 to make
permanent temporary changes that were implemented on January 1,
2015. The amendments implement House Bill 4151 (2014 Regular
Session) and make necessary changes to make the rules reflect cur-
rent Department policy and practice by:

- Amending the definition of “sexual abuse” used by corrective
action coordinators to determine enhanced civil penalties as
required by HB 4151. Following the substantiation of alleged
“abuse” in nursing facilities, this definition is used to determine the
amount of an enhanced civil penalty the nursing facility corrective
action coordinator applies in any given case. This definition is not
used by investigators in the field; this definition is only used by cor-
rective action coordinators to determine enhanced civil penalties.

- Replacing name of division with the new name of the office,
“Office of Licensing and Regulatory Oversight (OLRO)” and list-
ing the responsibilities of the office.

- Amending definitions to be consistent with current Department
terminology.

- Amending program and division names throughout the rules to
ensure current agency program names are correctly referenced.

- Amending the amount of time local APD and AAA offices have
to complete an abuse investigation report to ensure consistency with
the HB 4151 requirement of completing investigations within120
days.

- Making minor wording, formatting, punctuation, and grammat-
ical adjustments to the rules.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-085-0005
Definitions

Unless the context requires otherwise, the following definitions apply
to the rules in OAR chapter 411, divisions 70, 85, and 89:

(1) “AAA” means “Area Agency on Aging” as defined in this rule.

(2) “Abuse” means:

(a) Any physical injury to a resident that has been caused by other
than accidental means. This includes injuries a reasonable and prudent indi-
vidual is able to prevent, such as hitting, pinching or striking, or injury
resulting from rough handling.

(b) Failure to provide basic care or services to a resident that results
in physical harm, unreasonable discomfort, or serious loss of human digni-
ty.

(c) Sexual contact with a resident, including fondling, caused by an
employee, agent, or other resident of a long-term care facility by force,
threat, duress or coercion, or sexual contact where the resident has no abil-
ity to consent.

(d) Illegal or improper use of a resident’s resources for the personal
profit or gain of another individual, borrowing resident funds, spending res-
ident funds without the resident’s consent, or if the resident is not capable
of consenting, spending resident funds for items or services from which the
resident is unable to benefit or appreciate, or spending resident funds to
acquire items for use in common areas when such purchase is not initiated
by the resident.

(e) Verbal abuse as prohibited by federal law, including the use of
oral, written, or gestured communication to a resident or visitor that
describes a resident in disparaging or derogatory terms.

(f) Mental abuse as prohibited by law including humiliation, harass-
ment, threats of punishment, or deprivation, directed toward the resident.

(g) Corporal punishment.

(h) Involuntary seclusion for convenience or discipline.

(3) “Abuse Complaint” means any oral or written communication to
the Department, one of the Department’s agents, or a law enforcement
agency alleging abuse.

(4) “Activities Program” means services offered to each resident that
encourage the resident to participate in physical and mental exercises that
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are designed to maintain or improve physical and mental well-being and
social skills.

(5) “Acute Sexual Assault” means any non-consensual or unwanted
sexual contact that warrants medical treatment or forensic collection.

(6) “Applicant” means the individual required to complete a nursing
facility application for a license. Applicant includes a sole proprietor, each
partner in a partnership, or the corporation that owns the nursing facility
business. Applicant also includes a sole proprietor, each partner in a part-
nership, or a corporation that operates a nursing facility on behalf of the
nursing facility business owner.

(7) “Area Agency on Aging (AAA)” means the Department designat-
ed agency charged with the responsibility to provide a comprehensive and
coordinated system of service to individuals in a planning and service area.

(8) “Aging and People with Disabilities” means the program area of
Aging and People with Disabilities, within the Department of Human
Services.

(9) “APD” means “Aging and People with Disabilities.”

(10) “Assessment” means a written evaluation of a resident’s abilities,
condition, and needs based upon resident interview, observation, clinical
and social records, and other available sources of information.

(11) “Care” means services required to maximize resident independ-
ence, personal choice, participation, health, self-care, and psychosocial
functioning, as well as to provide reasonable safety, all consistent with the
preferences of the resident.

(12) “Certified Medication Aide” means “certified medication assis-
tant” as defined in this rule.

(13) “Certified Medication Assistant” means a certified nursing assis-
tant who has been certified as a medication assistant or medication aide
pursuant to ORS chapter 678 and the rules adopted thereunder.

(14) “Certified Nursing Assistant” means an individual who has been
certified as a nursing assistant pursuant to ORS chapter 678 and the rules
adopted thereunder.

(15) “Change of Operator” means “change of ownership” as defined
in this rule.

(16) “Change of Ownership” means a change in the individual or enti-
ty that owns the facility business, a change in the individual or entity
responsible for the provision of services at the facility, or both. Events that
change ownership include, but are not limited to:

(a) A change in the form of legal organization of the licensee;

(b) Transfer of the title to the nursing facility enterprise by the owner
to another party;

(c) If the licensee is a corporation, dissolution of the corporation,
merger of the corporation with another corporation, or consolidation of one
or more corporations to form a new corporation;

(d) If the licensee is a partnership, any event that dissolves the part-
nership;

(e) Any lease, management agreement, or other contract or agreement
that results in a change in the legal entity responsible for the provision of
services at the facility; or

(f) Any other event that results in a change of the operating entity.

(17) “Control Interest” means “management” as defined in this rule.

(18) “Day Care Resident” means an individual who is not bedfast who
receives services and care in a nursing facility for not more than 16 hours
per day.

(19) “Department” means the Department of Human Services (DHS).

(20) “Drug” has the same meaning set forth in ORS chapter 689.005.

(21) “Entity” means “Individual” as defined in this rule.

(22) “Establish a Nursing Facility” means to possess or hold an inci-
dent of ownership in a nursing facility business.

(23) “Facility” means an establishment that is licensed and certified
by the Department as a nursing facility.

(24) “Facility Fund” means a fund created under ORS 441.303 to
meet expenses relating to the appointment of a trustee under ORS 441.277
to 441.323 or the appointment of a temporary manager under ORS 441.333
for a nursing facility or a residential care facility.

(25) “Health Care Facility” means a health care facility as defined in
ORS 442015, a residential care facility as defined in ORS 443.400, and an
adult foster home as defined in ORS 443.705.

(26) “Hearing” means a contested case hearing according to the
Administrative Procedures Act and the rules of the Department.

(27) “Incident of Ownership” means:

(a) An ownership interest;

(b) An indirect ownership interest; or

(c) A combination of direct and indirect ownership interest.
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(28) “Indirect Ownership Interest” means an ownership interest in an
entity that has an ownership interest in another entity. Indirect ownership
interest includes an ownership interest in an entity that has an indirect own-
ership interest in another entity.

(29) “Individual” means an entity including an individual, a trust, an
estate, a partnership, a corporation, or a state or governmental unit as
defined in ORS 442.015 including associations, joint stock companies,
insurance companies, the state, or a political subdivision or instrumentali-
ty, including a municipal corporation.

(30) “Inpatient Beds” means a bed in a facility available for occupan-
cy by a resident who is cared for and treated on an overnight basis.

(31) “Inspection” means any on-site visit to the facility by anyone
designated by the Secretary of the U.S. Department of Health and Human
Services, the Department, or a “Type B” Area Agency on Aging and
includes, but is not limited to, a licensing inspection, certification inspec-
tion, financial audit, Medicaid Fraud Unit review, monitoring, or complaint
investigation.

(32) “Legal Representative” means an attorney at law, the individual
holding a general power of attorney or special power of attorney for health
care, a guardian, a conservator, any individual appointed by a court to man-
age the personal or financial affairs of a resident, or an individual or agency
legally responsible for the welfare or support of a resident other than the
facility.

(33) “Licensed Nurse” means a registered nurse or a licensed practi-
cal nurse.

(34) “Licensed Practical Nurse (LPN)” means an individual licensed
under ORS chapter 678 to practice practical nursing.

(35) “Licensee” means the applicant to whom a nursing facility
license has been issued.

(36) “Local Designee of the Department” means the local unit of the
Department or the Area Agency on Aging.

(37) “Long Term Care Facility” means “nursing facility” as defined in
this rule.

(38) “LPN” means “licensed practical nurse” as defined in this rule.

(39) “Maintain a Nursing Facility” means “establish a nursing facili-
ty” as defined in this rule.

(40) “Major Alteration” means change other than repair or replace-
ment of building materials or equipment with materials and equipment of a
similar type.

(41) “Management” means:

(a) Possessing the right to exercise operational or management con-
trol over, or to directly or indirectly conduct the day-to-day operation of, an
institution, organization, or agency; or

(b) An interest as an officer or director of an institution, organization,
or agency organized as a corporation.

(42) “New Construction” means:

(a) A new building;

(b) An existing building or part of a building that is not currently
licensed as a nursing facility;

(c) A part of an existing building that is not currently licensed for the
purpose for which such part is proposed to be licensed, such as, rooms that
are proposed to be licensed as nursing facility resident rooms, but are not
currently licensed as nursing facility resident rooms;

(d) A major alteration to an existing building;

(e) An addition to an existing building;

(f) A conversion in use; or

(g) Renovation or remodeling of an existing building.

(43) “NFPA” means “National Fire Protection Association”.

(44) “Nurse Aide” means “nursing assistant” as defined in this rule.

(45) “Nurse Practitioner” means an individual certified under ORS
chapter 678 as a nurse practitioner.

(46) “Nursing Assessment” means evaluation of fluids, nutrition,
bowel or bladder elimination, respiration, circulation, skin, vision, hearing,
musculoskeletal systems, allergies, personal hygiene, mental status, com-
municative skills, safety needs, rest, sleep, comfort, pain, other appropriate
measures of physical status, and medication and treatment regimes.
Nursing assessment includes data collection, comparison with previous
data, analysis or evaluation of that data, and utilization of available
resource information.

(47) “Nursing Assistant” means an individual who assists licensed
nurses in the provision of nursing care services. “Nursing Assistant”
includes, but is not limited to, a certified nursing assistant, a certified med-
ication assistant, and individuals who have successfully completed a state
approved nurse assistant training course.
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(48) “Nursing Care” means direct and indirect care provided by a reg-
istered nurse, licensed practical nurse, or nursing assistant.

(49) “Nursing Facility” means an establishment with permanent facil-
ities, including inpatient beds, that provides medical services, including
nursing services, but excluding surgical procedures, and that provides care
and treatment for two or more unrelated residents. In this definition, “treat-
ment” means complex nursing tasks that may not be delegated to an unli-
censed individual. “Nursing Facility” only includes facilities licensed and
operated pursuant to ORS 441.020(2).

(50) “Nursing Facility Administrator” means an individual licensed
under ORS chapter 678 who is responsible to the licensee and is responsi-
ble for planning, organizing, directing, and controlling the operation of a
nursing facility.

(51) “Nursing Facility Law” means ORS chapter 441 and the rules for
nursing facilities adopted thereunder.

(52) “Nursing Home” means “nursing facility” as defined in this rule.

(53) “Nursing Staff”” means registered nurses, licensed practical nurs-
es, and nursing assistants providing direct resident care in a facility.

(54) “The Office of Licensing and Regulatory Oversight (OLRO),”
through its Nursing Facility Licensing and Survey Units, is the DHS office
responsible for the licensing, inspections, surveys, sanctions, and enforce-
ment for non-compliance of nursing facilities, and with APD, is jointly
responsible for policy development.

(55) “Owner” means an individual with an ownership interest.

(56) “Ownership Interest” means the possession of equity in the cap-
ital, stock, or profits of an entity.

(57) “Pharmacist” has the same meaning as set forth in ORS 689.005.

(58) “Pharmacy” has the same meaning as set forth in ORS 689.005.

(59) “Physician” means an individual licensed under ORS chapter
677 as a physician.

(60) “Physician’s Assistant” means an individual registered under
ORS chapter 677 as a physician’s assistant.

(61) “Podiatrist” means an individual licensed under ORS chapter
677 to practice podiatry.

(62) “Prescription” has the same meaning as set forth in ORS
689.005.

(63) “Public or Private Official” means:

(a) Physician, naturopathic physician, osteopathic physician, chiro-
practor, podiatric physician, physician assistant, or surgeon including any
intern or resident;

(b) Licensed practical nurse, registered nurse, nurse practitioner,
nurse’s aide, home health aide, or employee of an in-home health agency;

(c) Employee of the Department, Oregon Health Authority, Area
Agency on Aging, county health department, community mental health pro-
gram, community developmental disability program, or nursing facility;

(d) Individual who contracts to provide services to a nursing facility;

(e) Peace officer;

(f) Clergy;

(g) Licensed clinical social worker, psychologist, licensed profession-
al counselor, or licensed marriage and family therapist;

(h) Physical, speech, or occupational therapist, respiratory therapist,
audiologist, or speech language pathologist;

(i) Senior center employee;

(j) Information and referral or outreach worker;

(k) Any public official who comes in contact with elderly individuals
in the performance of the official’s official duties;

(1) Firefighter or emergency medical technician;

(m) Legal counsel for a resident; or

(n) Guardian for, or family member of, a resident.

(64) “Registered Nurse (RN)” means an individual licensed under
ORS chapter 678.

(65) “Rehabilitative Services” means specialized services provided
by a therapist or a therapist’s assistant to a resident to attain optimal func-
tioning, including, but not limited to, physical therapy, occupational thera-
py, speech and language therapy, and audiology.

(66) “Relevant Evidence” means factual information that tends to
either prove or disprove the following:

(a) Whether abuse or other rule violation occurred;

(b) How abuse or other rule violation occurred; or

(c) Who was involved in the abuse or other rule violation.

(67) “Resident” means an individual who has been admitted, but not
discharged from a facility.

(68) “Restorative Aide” means a certified nursing assistant primarily
assigned to perform therapeutic exercises and activities to maintain or re-
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establish a resident’s optimum physical function and abilities according to
the resident’s restorative plan of care and pursuant to OAR 411-086-0150.

(69) “Restorative Nursing” means “restorative services” as defined in
this rule.

(70) “Restorative Services” mean the measures provided by nursing
staff and directed toward re-establishing and maintaining a residents’ fullest
potential.

(71) “RN” means “registered nurse” as defined in this rule.

(72) “Safety” means the condition of being protected from environ-
mental hazards without compromise to a resident’s or legal guardian’s
choice, or undue sacrifice of a resident’s independence.

(73) “Significant Other” means an individual designated by the resi-
dent or by the court to act on behalf of the resident. If the resident is not
capable of such designation and there is no court-appointed individual, then
a significant other means a family member or friend who has demonstrated
consistent concern for the resident. No rule using this term is intended to
allow release of, or access to, confidential information to individuals who
are not otherwise entitled to such information, or to allow such individuals
to make decisions they are not entitled to make on behalf of a resident.

(74) “Suspected Abuse” means reasonable cause to believe abuse may

have occurred.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 410.070, 441.055, 441.615 & 441.637
Stats. Implemented: ORS 410.070, 441.055, 441.615, 441.630, 441.637, 441.650
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; SSD 1-
1995, f. 1-30-95, cert. ef. 2-1-95; SPD 26-2004, f. 7-30-04, cert.ef. 8-1-04; SPD 1-
2008(Temp), f. 2-8-08, cert. ef. 3-1-08 thru 8-28-08; SPD 10-2008, f. & cert. ef. 8-28-08;
SPD 24-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 11-2010, f. 6-30-10,
cert. ef. 7-1-10; APD 5-2014, f. 3-31-14, cert. ef. 4-1-14; APD 51-2014(Temp), f. 12-31-14,
cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-085-0010
Issuance of License

(1) No person acting individually or jointly with any other person
shall establish, conduct, maintain, manage, or operate a nursing facility
without a license from the Department.

(2) Each nursing facility license issued by the Department applies
only to person or persons named on the license. The license is not transfer-
able or assignable. The license is valid only for the specific premises des-
ignated on the license and for the time period specified on the license.

(3) A license may not be issued for a new facility, an expanded facil-
ity, or a facility offering new services unless the Oregon Health Authority
has issued a certificate of need for said facility or service, or has determined
a certificate of need is not required.

(4) APPLICATION FOR INITIAL LICENSURE AND LICENSE
RENEWAL.

(a) The application must be on a form or forms provided by the
Department and must include all information requested by the Department
including, but not limited to, identity and financial interest of any person,
including stockholders who have an incident of ownership in the applicant
representing an interest of 10 percent or more or 10 percent of a lease agree-
ment for the facility. Facilities applying for Medicaid, Medicare, or both
Medicaid and Medicare certification are required by federal law to identify
applicants representing a 5 percent or more interest.

(b) If the owner of the nursing facility business is a different entity
from the operator of the nursing facility, an application for licensure is
required from both the operator and the owner. Only one license fee is
required. Each application must be signed and dated by a legally authorized
representative of the entity submitting the application. The names of own-
ers and operators shall appear on the license.

(c) The applicant must identify any person who has 10 percent inci-
dent of ownership, direct or indirect, in a pharmacy or in any business that
provides services or supplies to nursing facilities. If any such person exists,
the applicant must identify the person and the name and address of the
pharmacy or business.

(d) The applicant must identify the number of beds the facility is
presently capable of operating considering existing equipment, ancillary
service capability, and the physical requirements as specified within OAR
chapter 411, divisions 85-89. The number of beds requested to be licensed
may not exceed the number identified on the license to be renewed unless
prior approval has been issued by the Department or a certificate of need
has been issued when required pursuant to ORS chapter 442.

(e) The applicant must include a floor plan showing the location of
each bed and the dimensions and room number of each room in which a bed
is located. The plan must also show the location of dining and activities
areas, shower and tub rooms, toilet rooms, clean and dirty utility rooms,
therapy service areas, laundry areas, and dietary service areas. After the
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first filing, plans need only be submitted when changes in the information
required in this subsection occur or when requested by the Department.

(f) The applicant must include a copy of all leases, management, and
ownership of the facility.

(g) The applicant must list all states in which the applicant or persons
having a 10 percent or more incident of ownership in the facility currently
are or previously have been licensed to provide long-term care.

(h) If a renewal is desired, the licensee must apply at least 45 days
before the expiration date of the existing license.

(i) The license fee must accompany the application.

(j) If the applicant fails to provide complete and accurate information
on the application, the Department may deny or revoke the license if the
Department determines the missing or corrected information is needed to
determine if a license shall be granted.

(k) An application is not considered to be complete until all request-
ed information and signatures have been provided.

(1) Each application for a new license (excludes license renewal) must
include a completed and signed credit and background check authorization
form for the applicant and each person with 10 percent incident of owner-
ship in the applicant.

(m) Applicants for license renewal must provide the Department with
a completed and signed credit and background check authorization form for
the applicant and each person with incident of ownership in the applicant,
when required by the Department.

(n) Applications must state whether or not the applicant and persons
with incident of ownership in the applicant, have ever been convicted of a
crime associated with operation of a health care facility or agency under
federal law or the laws of any state.

(o) Applicants must provide such other information and documenta-
tion as the Department may reasonably require for proper administration of
these rules including, but not limited to, information about ownership inter-
est in other business enterprises, if relevant.

(p) The Department shall issue the license or issue a denial of licen-
sure within 60 days of receipt of the license fee, completed application, and
after determination of substantial compliance with the on-site inspection.

(5) DEMONSTRATED CAPABILITY.

(a) Before issuance of a license or a license renewal, the applicant
must demonstrate to the satisfaction of the Department that the applicant is
capable of providing care in a manner consistent with the requirements of
the rules in OAR chapter 411, divisions 85-89.

(b) The Department may consider the background and qualifications
of any person owning 10 percent or more interest in the nursing facility
operation when determining whether an applicant may be licensed.

(c) The Department may consider the applicant’s history of compli-
ance with Department rules and orders, including the history of compliance
of each person with a 10 percent or more incident of ownership in the appli-
cant.

(d) Any person with a past or present interest of 10 percent or more
incident of ownership in any nursing facility operation shall be considered
responsible for acts occurring during, and relating to, the operation of the
nursing facility for the purpose of licensing.

(6) SEPARATE BUILDINGS. Separate licenses are not required for
separate buildings located contiguously and operated as an integrated unit

by the same ownership or management.
Stat. Auth.: ORS 410.070, 441.025 & 441.060
Stats. Implemented: ORS 441.025 & 441.060
Hist.: SSD 191990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; SPD
26-2004, f.7-30-04, cert.ef. 8-1-04; SPD 3-2012, f. & cert. ef. 4-10-12; APD 51-2014(Temp),
f.12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-085-0013
New Applicant Qualifications

For the purpose of this rule, “applicant” means each person, as
defined in ORS 442.015, who holds 10 percent or greater incident of own-
ership in the facility. Applicants for licensure (excluding license renewal,
but including all changes of ownership) must meet the following criteria:

(1) CRIMINAL HISTORY. Each applicant must complete a Criminal
History Clearance conducted by the Department in accordance with OAR
chapter 407, division 007. The Department conducts the fitness determina-
tion. If determined “unfit,” applicants may appeal as described in OAR
407-007-0330.

(2) PERFORMANCE HISTORY. Each applicant must:

(a) Be free of incident of ownership history in any facility in Oregon
that provides or provided (at the time of ownership) care to children, elder-
ly, ill or disabled persons and was involuntarily terminated from licensure
or certification, or voluntarily terminated during any state or federal termi-
nation process, during the past five years.
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(b) Be free of incident of ownership history in any nursing facility in
any state that was involuntarily terminated from licensure or certification,
or voluntarily terminated during any state or federal termination process,
during the past five years.

(c) Be free of history of termination of licensure as a nursing facility
administrator or health care provider during the past five years.

(d) Failure to demonstrate required performance history may result in
the Department’s denial of a license.

(3) FINANCIAL HISTORY. Each applicant must:

(a) Be free of incident of ownership history in any facility or business
that failed to reimburse any state for Medicaid overpayments or civil penal-
ties during the past five years.

(b) Be free of incident of ownership history in any facility or business
that failed to compensate employees or pay worker’s compensation, food
supplies, or other costs necessary for facility operation, during the past five
years.

(c) Have a record of good credit as evidenced by a Department cred-
it check.

(d) Submit proof of fiscal responsibility, including an auditor’s certi-
fied financial statement and other verifiable documentary evidence of fis-
cal solvency, documenting that the prospective licensee has sufficient
resources to operate the facility for 60 days. Proof of fiscal responsibility
must include liquid assets sufficient to operate the facility for 45 days.
Anticipated Medicaid income is not considered to be “liquid assets,” but
may be considered to be “financial resources.” Liquid assets may be
demonstrated by:

(A) An unencumbered line of credit;

(B) A joint escrow account with the Department;

(C) A performance bond; or

(D) Any other method satisfactory to the Department.

(e) Provide a pro forma (revenues, expenditures, and resident days)
by month for the first 12 months of operation of the facility and demon-
strate the ability to cover any cash flow problems identified by the pro
forma.

(4) EXPERIENCE. If an applicant does not have experience in the
provision of nursing facility care, the applicant must employ the services of
a consultant with experience in the provision of nursing facility care for a
period of at least six months. The consultant and the terms and length of
employment are subject to the approval of the Department. Costs incurred
for such consulting services are not an allowable cost for Medicaid reim-
bursement.

(5) DEMONSTRATION OF RIGHT TO PROPERTY AND BUSI-
NESS. The applicant must demonstrate that they have the legal right to pos-
sess the nursing facility property and operate the nursing facility business.
Examples include, but are not limited to:

(a) If purchasing the property, the applicant must include documenta-
tion demonstrating clear title and current right to possess the property; and

(b) If leasing the facility property, or planning to operate it under a
management agreement, the applicant must provide all legal documents
needed to demonstrate the right to possess the property and operate the

business.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441.025, 441.055 & 441.615
Hist.: SSD 8-1993, f. & cert. ef. 10-1-93; SDSD 13-1999, f. 12-30-99, cert. ef. 1-1-00; SPD
26-2004, f. 7-30-04, cert. ef. 8-1-04; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru
6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-085-0015
License Expiration, Termination of Operation, License Return

(1) EXPIRATION. Effective May 16, 2011, unless revoked or termi-
nated earlier, or issued for a shorter specified period, each license to oper-
ate a nursing facility expires annually, following the date of issue.

(2) TERMINATION OF OPERATION. Except as otherwise provided
in this rule, if facility operation is discontinued for any reason, the license
shall expire. The licensee has appeal rights under ORS chapter 183.

(3) INACTIVE LICENSE.

(a) When the licensee proposes to replace an existing (original)
licensed nursing facility with a new building, the Department may grant the
licensee an inactive license for up to 24 months after closure of the original
facility (departure of the last resident) under the following conditions:

(A) The existing facility may not meet the physical environment
requirements for new construction in OAR chapter 411, division 087;

(B) The licensee must comply with the Oregon Health Authority’s
certificate of need process, including the physical environment require-
ments for new construction;
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(C) The licensee must submit to the Department a written request for
an extension to continue the license, an application for license renewal, and
the license fee before the annual renewal date;

(D) The licensee must comply with plan review as described in OAR
411-087-0010 and all other applicable requirements; and

(E) The licensee’s written request must include information that
assures the Department that the new facility shall provide an improved
quality of care that is needed in the community and is determined by the
Department to be in the public’s interest.

(b) The licensee must provide written notice of intent to apply for an
inactive license at least 30 days before closure of the original building. This
notice must be provided to the Department and every licensed nursing facil-
ity, assisted living facility, and residential care facility within 20 miles of
the proposed new building site.

(c) The licensee must provide a minimum of two written progress
reports to the Department regarding the status of the new building.

(A) The first report must be received by the Department between six
and nine months after the original facility is closed.

(B) The second report must be received by the Department between
18 and 21 months after the original facility is closed.

(4) EXTENSION. If the licensee fails to open the new building with-
in 24 months of the closure of the original facility, the Department may
extend the inactive license for an additional 18 months. The licensee must
submit written request to the Department for an extension before expiration
of the inactive license. The following must be included in the request for
extension:

(a) NOTICE TO NEARBY FACILITIES. A statement certifying that
the licensee has made a reasonable attempt to provide written notice to each
nursing, assisted living, and residential care facility within 20 miles of the
site of the proposed facility of the intent to request an extension. Upon
request, the Department shall provide a list of the names and addresses of
all nursing, assisted living, and residential care facilities in the state.

(b) SITE PLAN. A completed site plan that has been submitted to the
local jurisdiction (city or county planning agency).

(c) ARCHITECTURAL DRAWINGS. Working architectural draw-
ings that have been stamped or prepared by a licensed architect.

(d) BUILDING SITE. Evidence that the land proposed for the new
building is under control of the licensee.

(e) LOCAL JURISDICTION COMMUNICATION. Evidence of con-
tinued contact with the local jurisdiction.

(f) FINANCIAL COMMITMENT. Evidence of financial commit-
ments towards completion of the project, including proof of lender com-
mitments and cash on hand sufficient to complete the construction.

(g) CONSTRUCTION CONTRACTS. Construction contracts or
other evidence showing the project shall be completed before the expiration
of the extended inactive license.

(5) RETURN OF LICENSE. Each license certificate must be returned
to the Department immediately upon issuance of a final order revoking or
suspending the license. If a license is terminated voluntarily or involuntar-
ily because operation has been discontinued, the license certificate must be

immediately returned to the Department.
Stat. Auth.: ORS 410.070, 441.025 & 441.060
Stats. Implemented: ORS 441.025 & 441.060
Hist.: SSD 19-1990, . 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; SDSD
13-1999, f. 12-30-99, cert. ef. 1-1-00; SDSD 3-2001, f. 2-14-01, cert. ef. 2-15-01; SPD 26-
2004, f. 7-30-04, cert. ef. 8-1-04; SPD 3-2012, f. & cert. ef. 4-10-12; APD 51-2014(Temp),
f.12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13- 2015, f. 6-24-15, cert. ef. 6-26-15

411-085-0030
Required Postings

(1) PUBLIC NOTICES:

(a) Content. Public notices required to be posted include:

(A) The most recent licensing and, if applicable, certification survey
reports;

(B) The placard provided by the Department that includes information
on reporting of abuse and summarizes the nursing facility rules. In addition
to the location specified in subsection (1)(b) of this rule, this placard must
also be prominently and conspicuously posted in close proximity to each
nursing station and in any area where residents are admitted;

(C) The current week’s menu and activities schedule;

(D) The facility license and the administrator’s license. (It is recom-
mended the titles and names of the administrator, the DNS, the Social
Services Director, the Activities Director, the Dietary Services Supervisor
and the RN Care Manager(s) are also posted);

(E) Waivers received from the Department pursuant to OAR 411-085-
0040 and 411-087-0030, and waivers of any federal regulations; and
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(F) Any other notice relevant to residents or visitors required by state
or federal law.

(b) Location. The facility shall designate a specific area where notices
listed in subsection (1)(a) of this rule must be posted. The location shall be
in an area that:

(A) Is routinely accessible and conspicuous to residents and visitors,
including those in wheelchairs; and

(B) Provides sufficient space for prominent, conspicuous display of
each notice.

(2) NOTICES FOR STAFF. The facility must post the names of reg-
istered nurses as required by OAR 411-086-0020 and any physician avail-
able for emergencies as required by OAR 411-086-0200 at each nursing

station.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441,055, 441.067 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; SPD
26-2004, . 7-30-04, cert. ef. 8-1-04; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru
6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-085-0040
Alternative Methods, Waivers

(1) APPLICATION. While all nursing facilities are required to main-
tain compliance with the Department’s rules, these requirements do not
prohibit the use of alternative concepts, methods, procedures, techniques,
equipment, facilities, personnel qualifications, or the conducting of pilot
projects or research. Requests for waivers to the rules must:

(a) Be submitted to the Department in writing;

(b) Identify the specific rule for which a waiver is requested;

(c) Describe the special circumstances relied upon to justify the waiv-
er;

(d) Describe what alternatives were considered, if any, and why alter-
natives (including compliance) were not selected;

(e) Demonstrate the proposed waiver is desirable to maintain or
improve the quality of care for the residents, maintains or improves resident
potential for self-direction and self-care, and is not going to jeopardize res-
ident health and safety; and

(f) Identify the proposed duration of the waiver.

(2) APPROVAL PERIOD. Upon finding that the licensee has satisfied
the conditions of this rule, the Department may grant a waiver for a speci-
fied period of time, not to exceed a period of three years.

(3) REVOCATION. The Department may revoke any waiver or vari-
ance issued by the Department immediately upon finding that the facility’s
operation under the waiver or variance has endangered, or if continued may
endanger, the health or safety of one or more residents.

(4) IMPLEMENTATION. The facility may implement a waiver only

after written approval from the Department.
Stat. Auth.: ORS 410,070 & 441.055
Stats. Implemented: ORS 441.055 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15

411-085-0060
Specialty Nursing Facilities

(1) APPLICATION. Facilities that have successfully obtained from
the Oregon Health Authority a certificate of need for “specialty long-term
care beds” pursuant to OAR 333-610 must make application to the
Department for licensure as a “Specialty Nursing Facility” in accordance
with OAR 411-085-0010.

(2) ISSUANCE OF LICENSE. Licenses shall only be issued to a
Specialty Nursing Facility after written notification from the Oregon Health
Authority that the facility is eligible for such licensure. The license issued
shall state “Specialty Nursing Facility” and shall identify the type of resi-
dents and specialized services the facility is authorized to admit and retain.

(3) COMPLIANCE WITH RULES. Specialty Nursing Facilities are
required to meet all Oregon Administrative Rules that apply to Nursing
Facilities.

(4) ADMISSIONS. Facilities and distinct parts of facilities licensed as
Specialty Nursing Facilities must only admit and provide services for resi-
dents consistent with the Certificate of Need issued by the Oregon Health

Authority.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441.055 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15
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411-085-0310
Residents’ Rights: Generally

The facility must protect, encourage, and assist the resident in exer-
cising the rights identified in OAR 411-085-0300 — OAR 411-085-0350.
Each resident and the resident’s legal representative, as appropriate, have
the right to:

(1) Be encouraged and assisted while in the facility to exercise rights
as a citizen or resident of Oregon and of the United States.

(2) Be fully informed, orally and in writing, in a language the resident
understands of these rights, and of all facility guidelines for resident con-
duct and responsibilities. This must be documented by the resident’s writ-
ten acknowledgment, before or at the time of admission.

(3) Be fully informed, before or at the time of admission and during
the resident’s stay, of services available in the facility, including Medicaid
and Medicare certification status and the potential consequences thereof to
the resident. The facility must assist the resident to apply for Medicaid and
Medicare benefits, by ensuring the resident is able to contact the local
Medicaid agency, whenever a resident may be eligible.

(4) Be fully informed of his or her total health status, including, but
not limited to medical status. The resident must be informed of the right to
choose his or her own physician and to be fully informed in advance of any
changes in care or treatment. The facility staff must encourage the resident
to exercise the right to make his or her own decisions and fully participate
in care and care planning unless the resident has been found legally inca-
pable of doing so.

(5) Refuse any medication, treatment, care, or any participation in
experimental research unless the resident has been found legally incapable
of doing so.

(6) Be encouraged, but not required, to perform activities for thera-
peutic purposes when identified in the resident’s care plan.

(7) Be free from verbal, sexual, mental and physical abuse, corporal
punishment, and involuntary seclusion. Chemical and physical restraints
may only be used to ensure the physical safety of the residents and may not
be used for discipline or convenience. Except as provided in OAR 411-086-
0140, restraints may only be used on order of a physician.

(8) Be transferred or discharged only in accordance with the Aging
and People with Disabilities transfer and discharge rules in OAR chapter
411, division 088.

(9) Not be reassigned to a new room within the facility without cause
and without adequate preparation for the move in order to avoid harmful
effects.

(a) Involuntary reassignment of rooms may only be made after rea-
sonable advance notification (oral or written) and preparation. Unless there
is clear and adequate written justification for a shorter time frame, “rea-
sonable advance notification” means no less than 14 days.

(b) Residents must not be involuntarily reassigned rooms within the
facility if such reassignment may have a significant adverse impact on the
resident’s medical or psychological status.

(c) Moving residents on the basis of source of payment is not just
cause for intra-facility transfers.

(d) Residents and significant others must receive prior notice of any
move and any change in roommate assignment.

(10) Voice grievances and suggest changes in policies and services to
either staff or outside representatives without fear of restraint, interference,
coercion, discrimination, or reprisal. The facility staff must listen to and act
promptly upon grievances and recommendations received from residents
and family groups.

(11) Be treated with consideration, respect, and dignity and assured
complete privacy during treatment and when receiving personal care.

(12) Associate and communicate privately with persons of the resi-
dent’s choice, to send and receive personal mail unopened, and to have reg-
ular access to the private use of a telephone.

(13) Be provided privacy for visits when requested, including meet-
ings with other residents and family groups.

(14) Have clinical and personal records kept confidential. Copies of
the records must not be transterred outside the facility unless the resident is
transferred, or examination of the records is required by the attending
physician, the third party payment contractor, Aging and People with
Disabilities, Type B Area Agency on Aging, or the Long Term Care
Ombudsman. Nothing in this rule is intended to prevent a resident from
authorizing access to the resident’s clinical and personal records by anoth-
er person.

(15) Promptly inspect all records pertaining to the resident.

(16) Purchase photocopies of records pertaining to the resident.
Photocopies requested by the resident must be promptly provided, but in no
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case require more than two business days (days excluding Saturdays,
Sundays and state holidays).

(17) Participate in social, religious, and community activities at the
discretion of the resident.

(18) Keep and use personal clothing and possessions as space permits
unless to do so infringes on other residents’ rights. The resident must be
permitted to have a lockable storage space for personal property. Both the
resident and facility management may have keys.

(19) Be free of retaliation. After the resident, or the resident’s legal
representative, has exercised rights provided by law or rule, the facility, or
any person subject to the supervision, direction, or control of the facility,
shall not retaliate by:

(a) Increasing charges or decreasing services, rights, or privileges;

(b) Threatening to increase charges or decrease services, rights, or
privileges;

(c) Taking or threatening any action to coerce or compel the resident
to leave the facility; or

(d) Abusing, harassing, or threatening to abuse or harass a resident.

(20) Not be required to sign any contract or agreement that purports
to waive any resident’s right, including the right to collect payment for lost
or stolen articles.

(21) Be fully informed of the facility policy on possession of firearms
and ammunition within the facility.

(22) Receive care from facility staff trained to provide care that is spe-
cific to the resident’s disease or medical condition.

(23) Receive a modified or special diet that meets the specific require-

ments of the resident’s disease or medical condition.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441.055, 441.600, 441.610, 441.615 & 441.700
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SDSD 13-1999, f. 12-30-99, cert. ef. 1-1-
00; SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04; SPD 3-2008, f. & cert. ef. 3-6-08; APD 51-
2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-
28-15

411-085-0350
Residents’ Rights: Personal Funds

(1) RESIDENT HELD FUNDS. The resident has the right to manage
his or her financial affairs and the facility may not require residents to
deposit personal funds with the facility.

(2) FACILITY HELD FUNDS.

(a) Resident Request. The facility must hold, safeguard, manage, and
account for the personal funds of the resident when requested in writing.
The resident must be fully informed of the facility’s system for protecting
personal funds. When the resident requests the facility hold such funds, the
facility must ensure the request is in writing.

(b) Accounting System. The facility must establish and maintain a
system that assures a full and complete and separate accounting, according
to generally accepted accounting principles, of each resident’s personal
funds entrusted to the facility. The system may allow resident funds to be
pooled together, however, it must preclude any commingling of resident
funds with facility funds.

(c) Report to Resident. The facility must provide a copy of the indi-
vidual financial record to the resident no less often than quarterly and upon
the request of the resident. The statement must include the following infor-
mation:

(A) Identification number and location of the account in which the
resident’s personal funds have been deposited.

(B) The resident’s account balance at the beginning of the statement
period.

(C) A listing of each deposit and withdrawal, to and from the resi-
dent’s account. Each withdrawal must include an explanation of the reason
for the withdrawal (e.g., If money is requested by the resident, facility may
document “resident request”).

(D) The interest earned, if any, and the current interest rate.

(E) The ending balance.

(d) Resident Control of Funds. The facility must take all reasonable
precautions to ensure the resident’s funds are handled according to the res-
ident’s wishes. If the resident’s wishes are unable to be determined, funds
must be handled in accordance with the best interests of the resident.

(e) Resident Access to Funds. The facility must allow residents access
to funds on weekdays, (Monday through Friday, excluding holidays) dur-
ing business office hours, (no less than six hours per day) and at least two
hours per day on all other days.

(f) Funds Under $50. The facility may hold up to $50 for each resi-
dent in a non-interest-bearing, petty cash fund. All resident funds held by
the facility that are not in the petty cash fund must be deposited in an inter-
est-bearing account as described in subsection (g) of this rule.
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(g) Funds $50 and over.

(A) Whenever money held by the facility for a resident exceeds $50,
the excess above $50 must, within 7 days of receipt, be deposited in the res-
ident’s interest-bearing account, unless the money is managed in a Trust
and Agency Account held by the Department.

(B) If the interest-bearing account for residents is pooled, the facility
must have a system that accurately and promptly allocates earned interest
to the appropriate resident.

(h) SSI Resource Limit Exceeded. The facility must notify any resi-
dent receiving Medicaid benefits whenever his or her account reaches with-
in $200 of the SSI resource limit for one person; and that, if the amount in
the account and the value of the resident’s non-exempt resources reaches
the SSI resource limit for one person, the resident may lose eligibility for
Medicaid or SSI.

(i) Death of Resident. Upon the death of a Medicaid or General
Assistance resident with no known surviving spouse, any personal inciden-
tal funds held by the facility for the resident must be forwarded to the
Department of Human Services, Estate Administration Unit, P.O. Box
14021, Salem, OR 97309, within 10 business days of the death of the resi-
dent. The facility must maintain documentation of the action taken and the
amount of funds conveyed.

(j) Surety Bond. The licensee must purchase a surety bond, or provide
self-insurance to assure the security of all personal funds of residents
deposited with the facility. The amount of the bond must be sufficient to
cover the highest amount of the account with resident funds, plus the petty
cash funds, during the previous 12 months.

(3) CHANGE OF OWNERSHIP OR LICENSEE. At the time of a
change of ownership or licensee, the new owner or licensee must ensure:

(a) Written Accounting of Funds. Each resident or delegate receives a
written accounting of his or her funds held by the facility at the time of the
change. A copy of the written accounting for each resident must be provid-
ed to the local APD or Type B AAA.

(b) Resident Wishes Respected. That the wishes of each resident
regarding management of facility held funds is determined and document-
ed (see OAR 411-070-0095 for Medicaid clients), and that funds held by
the prior owner or licensee are transferred to the new owner or licensee, or

to another party designated by the resident.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441.055 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SDSD 13-1999, f. 12-30-99, cert. ef. 1-1-
00; SDSD 9-2001, f. 11-30-01, cert. ef. 12-1-01; SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15

411-085-0360
Abuse

(1) ABUSE IS PROHIBITED. The facility employees, agents, and
licensee must not permit, aid, or engage in abuse of residents under their
care.

(2) REPORTERS AND MANDATORY REPORTERS. All persons
are encouraged to report abuse and suspected abuse. The following persons
are required to immediately report abuse and suspected abuse to The
Department or law enforcement agency:

(a) Physicians, including any resident physician or intern;

(b) Licensed practical or registered nurses;

(c) Employees of the Department, Area Agency on Aging, county
health department, or community mental health program;

(d) Nursing facility employees or any individual who contracts to pro-
vide services in a nursing facility;

(e) Peace officers;

(f) Clergy;

(g) Licensed social workers;

(h) Physical, speech, or occupational therapists; and

(i) Family members of a resident, guardians, or legal counsel for a res-
ident.

(3) FACILITY REPORTING OF ABUSE OR SUSPECTED ABUSE.

(a) The nursing facility administration must immediately notify the
Department, local designee of the Department, or local law enforcement
agency of any incident of abuse or suspected abuse. Physical injury of an
unknown cause must be reported to the Department as suspected abuse,
unless an immediate facility investigation reasonably concludes the physi-
cal injury is not the result of abuse.

(b) The local law enforcement agency must be called first when the
suspected abuse is believed to be a crime (for example, rape, murder,
assault, burglary, kidnapping, or theft of controlled substances).
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(c) The local law enforcement agency must be called if the offices of
the Department or designee are closed and there are no arrangements for
after hours investigation.

(4) ABUSE COMPLAINT. The oral or written abuse complaint must
include the following information when available;

(a) Names, addresses, and phone numbers of alleged perpetrators, res-
idents, and witnesses;

(b) The nature and extent of the abuse or suspected abuse, including
any evidence of previous abuse;

(c) Any explanation given for the abuse or suspected abuse; and

(d) Any other information the person making the report believes
might be helpful in establishing the circumstances surrounding the abuse
and the identity of the perpetrator.

(5) PRIVILEGE. In the case of abuse of a resident, the physician-
patient privilege, the husband-wife privilege, and the privileges extended
under ORS 40.225 to 40.295 shall not be a ground for excluding evidence
regarding the abuse, or the cause thereof, in any judicial proceeding result-
ing from an abuse complaint made pursuant to this section.

(6) IMMUNITY AND PROHIBITION OF RETALIATION.

(a) The facility licensee, employees, and agents must not retaliate in
any way against anyone who participates in the making of an abuse com-
plaint, including, but not limited to, restricting otherwise lawful access to
the facility or to any resident or, if an employee, to dismissal or harassment.

(b) The facility licensee, employees, and agents must not retaliate
against any resident who is alleged to be a victim of abuse.

(c) Anyone who, in good faith, reports abuse or suspected abuse shall
have immunity from any liability that might otherwise be incurred or
imposed with respect to the making or content of an abuse complaint. Any
such person shall have the same immunity with respect to participating in
judicial or administrative proceedings relating to the complaint.

(7) INVESTIGATION BY FACILITY. In addition to immediately
reporting abuse or suspected abuse to the Department or law enforcement
agency, the facility must promptly investigate all reports of abuse and sus-
pected abuse and must take measures necessary to protect residents from

abuse and prevent recurrence of abuse.
Stat. Auth.: ORS 410.070 & 441.055
Stats. Implemented: ORS 441.055,441.615,441.630, 441.637, 441.640, 441.645 & 441.655
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95;
SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15
thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-085-0370
Confidentiality

This rule applies to facility licensees, employees, and agents, to
Department staff, and the staff of all Area Agencies on Aging.

(1) RESIDENTS. The names of residents and all documentation that
may allow the identification of a resident must be kept confidential and are
not accessible for public inspection.

(2) COMPLAINANTS, WITNESSES. The names and identity of
complainants and witnesses referred to in Department complaint investiga-

tions must be kept confidential and are not accessible for public inspection.
Stat. Auth.: ORS 410,070 & 441.055
Stats. Implemented: ORS 441.637 & 441.671
Hist.: SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95; SPD 26-2004, f. 7-30-04, cert. ef. 8-1-04;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15

411-089-0010
Inspections and Surveys

(1) Frequency. The Department shall, in addition to any investigations
conducted pursuant to complaints, conduct a general inspection of each
facility to determine compliance with nursing facility laws on a schedule
consistent with the survey schedule defined by the Centers for Medicare
and Medicaid Services (CMS), and at such other times as the Department
deems necessary.

(2) Content. The general inspection includes a review of resident care
practices. Results of the review shall be summarized on the survey form.

(3) Documentation: A nursing facility shall maintain all written docu-
mentation required by Oregon law. Such written documentation shall be
kept on the facility premises. When documents and records are requested
by the Department, the facility shall make the requested materials available

to the investigator or inspector for review and copying.
Stat. Auth.: ORS 410.070, 441.055 & 441.615
Stats. Implemented: ORS 441.087, 441,050, 441.615, 441.630, 441.690, 441.695 & 441.710
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15
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411-089-0020
Sanctions, Generally

(1) Information collected during a visit by any Department, local
APD, or Area Agency on Aging representative, regardless of the reason for
the visit, may be used as a basis for any sanction imposed by the
Department.

(2) The use of any one sanction by the Department does not preclude
the implementation of any other sanctions for the same deficiencies.

(3) The Department may seek appropriate administrative or injunctive
relief before the completion of an investigation or inspection if it appears a
resident might otherwise be deprived of rights secured by federal or state
law.

(4) If after an investigation or inspection the Department believes
there is substantial evidence a violation has occurred or is occurring, the
Department may seek, by administrative or judicial means, to obtain such
remedial relief as may be appropriate, including voluntary compliance,

contested case, and injunction proceedings.
Stat. Auth.: ORS 441.055, 441.615 & 441.070
Stats. Implemented: ORS 411.050, 441.615 & 441.710
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; APD 51-2014(Temp), f. 12-31-14, cert. ef.
1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0030
Civil Penalties

(1) CONSIDERATIONS. In determining the amount of a civil penal-
ty the Department shall consider:

(a) Any prior violations of statute or rule by the facility or licensee
that relates to operation of a nursing facility;

(b) The financial benefits, if any, realized by the facility as a result of
the violation, such as costs avoided as a result of not having obtained suf-
ficient staffing, equipment, or supplies;

(c) The gravity of the violation, including the actual and potential
threat to health, safety, and well-being of residents, the duration of the
threat or number or times the threat occurred, and the number of residents
threatened;

(d) The severity of the actual or potential harm caused by the viola-
tion, including whether the actual or potential harm included loss of life or
serious physical or emotional injury;

(e) The facility’s history of correcting violations and preventing recur-
rence of violations; and

(f) Exhibit 89-1, Civil Penalty Chart, which is incorporated by refer-
ence and is a part of this rule.

(2) SINGLE VIOLATION CIVIL PENALTIES. Violations of any
requirement within any part of the following statutes, rules, or sections of
the following rules are a violation that may result in a civil penalty after a
single occurrence.

(a) Violations involving direct resident care, feeding, or sanitation
involving direct resident care, including any violation of:

(A) OAR 411-085-0060 (Specialty Nursing Facilities);

(B) OAR 411-085-0200(2) (Facility Employees);

(C) OAR 411-085-0210 to 411-085-0220 (Facility Policies, Quality
Assurance);

(D) OAR 411-085-0360 (Abuse);

(E) OAR 411-086-0010 to 411-086-0020 (Administrator, Director of
Nursing Services);

(F) OAR 411-086-0040 (except section (3)) (Admission of
Residents);

(G) OAR 411-086-0050 to 411-086-0060 (Day Care, Assessment, and
Care Plan);

(H) OAR 411-086-0110 to 411-086-0150 (Nursing Services);

(I) OAR 411-086-0200 to 411-086-0260 (Physician, Dental,
Rehabilitative, Activity, Social, Dietary, and Pharmaceutical Services);

(J) OAR 411-086-0300 (except section (6)) (Clinical Records);

(K) OAR 411-086-0310 to 411-086-0360 (Employee Orientation and
Training, Disaster Preparation, Infection Control, Smoking, Furnishings,
and Equipment);

(L) OAR 411-087-0100(1)(a) and (c) (Repair and Cleanliness); or

(M) OAR 411-087-0440 (Alarm and Nurse Call Systems).

(b) Violation involving failure to provide staff-to-resident ratio,
including any violation of:

(A) OAR 411-086-0030 (except section (1)) (RN Care Manager); or

(B) OAR 411-086-0100 (Nursing Staffing).

(c) Violation of any rule adopted pursuant to ORS 441.610, including:

(A) OAR 411-085-0300 to 411-085-0350 (Resident Rights);

(B) OAR 411-086-0040(3) (Advance Directives);

(C) OAR 411-086-0300(6) (Record Retention); or
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(D) OAR chapter 411, division 088 (Rights Regarding Transfers).

(d) Violation of ORS 441.605 (Resident Rights) or any general or
final order of the Department.

(3) CIVIL PENALTIES REQUIRING REPEAT VIOLATIONS.
Violation of any Department rule not listed in section (2) of this rule is sub-
ject to a civil penalty under the following circumstances:

(a) Such violation is determined to exist on two consecutive surveys,
inspections, or visits; and

(b) The Department prescribed a reasonable time for elimination of
the violation at the time of, or subsequent to, the first citation.

(4) AMOUNT OF CIVIL PENALTY.

(a) Violation of any requirement or order listed in section (2) of this
rule is subject to a civil penalty of not more than $500 for each day the vio-
lation occurs, unless otherwise provided by this section.

(b) Violation of any requirement listed in section (3) of this rule is
subject to a civil penalty of not more than $500 per violation, unless other-
wise provided by this section.

(c) Violation involving resident abuse that resulted in serious injury or
death is subject to a civil penalty of not less than $500 nor more than
$1,000, or as otherwise required by federal law (ORS 441.995(3) and ORS
441.715(1)(c)).

(d) The Department shall impose a civil penalty of not less than
$2.,500 for each occurrence of substantiated abuse that resulted in the death,
serious injury, rape, or sexual abuse of a resident. The civil penalty may not
exceed $15,000 in any 90-day period.

(A) To impose this civil penalty, the Department shall establish:

(i) The abuse arose from deliberate or other than accidental action or
inaction;

(ii) The conduct resulting in the abuse was likely to cause death, seri-
ous injury, rape, or sexual abuse of a resident; and

(iii) The person substantiated for the abuse had a duty of care toward
the resident.

(B) For the purposes of this civil penalty, the following definitions
apply:

(i) “Serious injury” means a physical injury that creates a substantial
risk of death or that causes serious disfigurement, prolonged impairment of
health, or prolonged loss or impairment of the function of any bodily organ.

(ii) “Rape” means rape in the first, second, or third degree as
described in ORS 163.355, 163.365, and 163.375.

(iii) “Sexual abuse” means any form of sexual contact between an
employee of a nursing facility or a person providing services in the nursing
facility and a resident of that facility, including, but not limited to, sodomy,
sexual coercion, sexually explicit photographing, or sexual harassment.
The sexual contact must be in the form of any touching of the sexual or
other intimate parts of a person or causing such person to touch the sexual
or other intimate parts of the actor for the purpose of arousing or gratifying
the sexual desire of either party.

(iv) “Other than accidental” means failure on the part of the licensee,
or licensee’s employees, agents, or volunteers for whose conduct the licens-
ee is responsible, to comply with applicable Oregon Administrative Rules.

(5) ADMINISTRATOR SANCTIONS - NURSING FACILITY CLO-
SURES. Any individual who is or was the administrator of a facility and
fails or failed to comply with the requirements at OAR 411-085-
0025(2)(d)(e)(f)(h), OAR 411-085-0025(3)(a), or OAR 411-088-
0070(1)(g), (3)(d), or (4):

(a) Are subject to a civil monetary penalty as follows:

(A) A minimum of $500 for the first offense;

(B) A minimum of $1,500 for the second offense; and

(C) A minimum of $3,000 for the third and subsequent offenses.

(b) May be subject to exclusion from participation in any Federal
health care program as defined in section 1128B(f) of the Patient Protection
and Affordable Care Act; and

(c) Are subject to any other penalties that may be prescribed by law.

(6) PAYMENT TO BE CONSIDERED ADMISSION OF VIOLA-
TION. Unless the Department agrees otherwise, for purposes of history of
the facility, any payment of a civil penalty is treated by the Department as
a violation of the statutes or rules alleged in the civil penalty notice for
which the civil penalty was paid.

(7) All penalties recovered are deposited in the Quality Care Fund.

(8) NOTICE. The Department’s notice of its intent to impose a civil
penalty shall include the statements set out in OAR 411-089-0040(3)(a)-(f)
and shall also include a statement that if the licensee fails to request a hear-
ing within 10 days of the date the notice was mailed, the licensee shall have
waived the right to a hearing.

(9) HEARING REQUEST.
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(a) If the Department issues a notice of intent to impose a civil penal-
ty, the licensee is entitled to a hearing in accordance with ORS chapter 183.

(b) A request for a hearing must be in writing and must be received by
the Department within 10 days of the date the notice of intent to impose a
civil penalty was mailed to the licensee. The hearing request must include
an admission or denial of each factual matter alleged in the notice and must
affirmatively allege a short plain statement of each relevant affirmative
defense the licensee may have. The Department may extend the time
allowed for submission of the admission or denial and affirmative defens-
es for up to 30 calendar days.

(10) DEFAULT ORDER. If a hearing is not timely requested, if the
licensee withdraws a hearing request, or fails to appear at a scheduled hear-
ing, the Department may enter a final order by default imposing the civil
penalty. In the event of a default, the Department’s file on the subject of the
civil penalty automatically becomes a part of the record for purposes of

proving the Department’s prima facie case.
Stat. Auth.: ORS 441.615, 441.637, 441710, 441.715 & 441.990
Stats. Implemented: ORS 410.070, 441.055,441.615, 441.637,441.715 & 441.990
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; SSD 1-
1995, . 1-30-95, cert. ef. 2-1-95; SPD 24-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-
30-10; SPD 11-2010, . 6-30-10, cert. ef. 7-1-10; APD 5-2014, f. 3-31-14, cert. ef. 4-1-14;
APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15,
cert. ef. 6-28-15

411-089-0040
Nursing Facility License Denial, Suspension, Revocation

(1) Basis for Denial, Revocation -- Mandatory. A license shall be sus-
pended or revoked, or both, or denied if a certificate of noncompliance is
issued by the State Fire Marshal, Deputy, or other approved representative
pursuant to ORS Chapter 479.

(2) Basis for Denial or Revocation -- Discretionary. A license may be
denied or revoked by the Department when it finds the licensee or appli-
cant:

(a) Failed to comply with nursing facility law such that the health,
safety, or welfare of residents is or was jeopardized;

(b) Failed to substantially comply with nursing facility law during any
three inspections within a five year period. For the purpose of this rule,
“inspection” means an on-site visit to the facility by the Department for
licensing or certification;

(c) Has been convicted, under any state or federal law, of a felony or
of a misdemeanor associated with the operation of a health care facility or
agency within the preceding ten years;

(d) Had an incident of ownership of ten percent or greater in or had a
management or control interest in any facility in any state when the facili-
ty was terminated from participation in the Medicaid or Medicare program,
or at a time when the facility voluntarily terminated participation in the
Medicaid or Medicare program during any state or federal termination
process;

(e) Had an incident of ownership of ten percent or greater in any facil-
ity in any state that failed to reimburse any state or the federal government
for Medicaid or Medicare overpayments on a timely basis within the pre-
ceding five year period;

(f) Had an incident of ownership of ten percent or greater or a man-
agement or control interest in a health care facility or agency whose license
was involuntarily suspended, revoked, or not renewed within the preceding
five years;

(g) Had a nursing home administrator’s license revoked, suspended,
or not renewed in any state, excluding revocation based on failure to pay
license fee or failure to maintain required continuing education require-
ments when not serving as an administrator, within the preceding five year
period;

(h) Provided false, incorrect, or misleading information to the
Department on the license application form;

(i) Provided false, incorrect, or misleading information to the
Department regarding care of residents, facility finances, or resident funds;

(j) Failed to provide workers’ compensation coverage for health care
facility employees when required by state law in any state;

(k) Permitted, aided, or abetted any illegal act that had a significant
adverse impact on resident health, safety, or welfare within the preceding
five year period;

(1) Had an incident of ownership of ten percent or greater in any
health care facility in any state at a time when the facility was denied an
operating license, excluding denial based upon absence of bed need;

(m) Demonstrated fiscal instability within the preceding five years
and such instability relates to the licensee or applicant’s ability to provide
care or operate a facility, or both provide care and operate a facility.
Examples of fiscal instability include, but are not limited to, experiencing
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more than one instance of any of the following events or experiencing more
than one of the following events:

(A) Failure to compensate employees in a timely manner;

(B) Failure to maintain, in any facility, an adequate inventory of med-
ical supplies, personal supplies, or food;

(C) Failure to promptly pay any judgments, taxes, warrants, or other
liens;

(D) Failure to pay utility bills or other bills related to the operation or
maintenance of any facility, excluding failure to pay when the facility has
a clear basis to dispute the billing; or

(E) A poor credit rating.

(n) Has demonstrated fiscal instability within the past five years by
having experienced a history of poor credit or poor financial management;
or

(o) Has failed to pay a civil penalty imposed by the Department.

(3) Notice of Intent to Revoke or Deny. The Department’s notice of
its intent to deny or revoke a nursing facility license shall include:

(a) A statement that the licensee or applicant has a right to a contest-
ed case hearing or a statement of the time and place of the hearing;

(b) A statement of the authority and jurisdiction under which the hear-
ing is to be held;

(c) A reference to the particular sections of the statute and rules
involved;

(d) A short and plain statement of the matters asserted or charged;

(e) A statement that the licensee or applicant is entitled to be repre-
sented by counsel and to respond and present evidence and argument on all
issues involved;

(f) A statement that the record of the proceeding to date, including
information in the Department’s file or files on the subject of the revocation
or denial of the license, automatically becomes part of the contested case
record upon default for purposes of proving the Department’s prima facie
case; and

(g) A statement that if the licensee or applicant fails to request a hear-
ing within 21 days of the date the notice of revocation was received, or
within 60 days of the date the notice of denial was received, whichever is
applicable, the licensee or applicant shall have waived the right to a hear-
ing.

(4) Informal Conference. When the Department issues a notice of
intent to revoke or deny a license, the licensee or applicant shall be entitled
to an informal conference to respond to the notice. The conference shall be
held before a person authorized to issue the order or to make recommenda-
tions regarding issuance of the order. A request for an informal conference
must be received in writing by the Department within 10 days of the date
the notice of the intent to revoke or deny the license was received by the
licensee or applicant. If the licensee or applicant fails to submit a timely
request for a conference, the licensee or applicant shall have waived the
right to the conference.

(5) Hearing:

(a) Right to Hearing. When the Department issues a notice of intent
to revoke or deny a license, the licensee or applicant shall be entitled to a
contested case hearing in accordance with the provisions of ORS Chapter
183.

(b) Request for Hearing. A request for hearing must be in writing and
must be received by the Department within:

(A) 21 days of the date the licensee received the notice of revocation;
or

(B) 60 of the date the applicant received the notice of denial of licen-
sure.

(c) Date of Hearing. The hearing shall be held within 60 days of the
request for hearing unless the Department and the licensee or applicant
agree to a later date.

(d) Continued Operation Prohibited. A facility may not continue oper-
ation if the facility license is immediately suspended because of serious and
immediate danger to resident health or safety pursuant to OAR 411-089-
0040(2).

(6) Default Order. If the licensee or applicant fails to request a con-
tested case hearing within the prescribed time period, withdraws a previous
hearing request, or fails to appear at a scheduled hearing, the Department
may enter an order denying or revoking the license by default. In the event
of a default, the Department’s files on the subject of revocation or denial
automatically become part of a contested case record for the purposes of
proving the Department’s prima facie case.

(7) Emergency Suspension Order.

(a) When the Department finds a serious and immediate threat to res-
ident health and safety exists, the Department may immediately suspend a
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nursing facility license. An emergency suspension order must be in writing.
The order may be issued without prior notice to the licensee and without
prior opportunity for a contested case hearing.

(b) Except where the threat to residents is so imminent that the
Department determines that pre-suspension notice is not practical, the
Department must provide the licensee with a pre-suspension notice and an
opportunity to object before issuing an emergency suspension order. The
pre-suspension order shall:

(A) Describe generally the acts of the licensee or circumstances that
are grounds for an emergency suspension order under this rule, or both;

(B) Describe generally the reasons why the acts of the licensee or the
circumstances seriously and immediately endanger resident health and
safety, or both; and

(C) Identify a person whom the licensee may contact at the
Department who is authorized to make recommendations regarding
issuance of the order.

(c) If a pre-suspension notice is issued, the licensee shall be entitled
to an immediate opportunity to respond to the notice before an authorized
person issues the order or makes recommendations regarding issuance of
the order. The emergency suspension order may be issued at any time there-
after.

(d) When an emergency suspension order is issued, the Department
must serve the order on the licensee either personally or by registered or
certified mail. The order shall include the following statements:

(A) The licensee’s right to a hearing, or a statement of the time and
place of the hearing;

(B) The authority and jurisdiction under which the hearing is to be
held;

(C) A short plain statement of the matters asserted or charged;

(D) A reference to the particular sections of the statutes and rules
involved;

(E) That the licensee may elect to be represented by counsel and may
respond and present evidence and argument on all issues involved;

(F) That the licensee has a right to demand a hearing, if requested, be
held as soon as practical;

(G) That if the demand for a hearing is not received by the
Department within 90 days of the date of the emergency suspension order,
the licensee shall have waived its right to a hearing under ORS Chapter
183;

(H) The effective date of the emergency suspension order;

(I) Findings of the specific acts or omissions of the licensee that are
the grounds for the suspension, and the reasons the acts or omissions seri-
ously and immediately threaten the health and safety of the residents; and

(J) That the Department may combine the hearing on the emergency
suspension order with any other Department proceeding affecting the
license. The procedures for the combined proceeding shall be those appli-
cable to the other proceeding affecting the license.

(e) If a timely request for a hearing is received, the Department must
hold the hearing as soon as practical. At the hearing the Department shall
consider the facts and circumstances, including, but not limited to:

(A) Whether the acts or omissions of the licensee pose a serious dan-
ger to resident health and safety; and

(B) Whether the circumstances at the time of the hearing justify con-
firmation, alteration, or revocation of the order.

(8) License Expiration. If the Department determines a license has
expired due to the facility’s discontinued operation, the licensee has a right
to an informal conference under section (4) of this rule and a hearing under
section (5) of this rule. The Department may issue a default order pursuant

to section (6) of this rule.
Stat. Auth.: ORS 410.070, 441.030, 441.055 & 441.615
Stats. Implemented: ORS 441.030 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; APD
51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef.
6-28-15

411-089-0050
Restriction of Admissions

(1) Purpose. The purpose of this rule is to protect nursing facility res-
idents and prospective residents from threats to their health, safety, and
welfare, and to help ensure the attention of facilities with serious deficien-
cies is directed toward correcting those deficiencies.

(2) Basis for Admission Restriction. When the Department finds an
immediate threat to resident health and safety, the Department may order an
immediate restriction of admissions, or may immediately restrict the num-
ber or type of admissions at the facility. An Admission Restriction Order
shall be in writing and may be issued without prior notice to the licensee
and without an opportunity for a contested case hearing.

August 2015: Volume 54, No. 8



ADMINISTRATIVE RULES

(a) In determining whether to order a restriction of admission under
this rule, the Department shall consider:

(A) The needs of the residents and prospective residents;

(B) The severity of the threat to current and prospective residents; and

(C) The history of the care provided by the licensee.

(b) For the purposes of this rule, an immediate threat to resident
health and safety may exist when a facility lacks adequate alarm systems
including, but not limited to, call bells, fire or door alarms, or any other
means to protect against a threat to resident health and safety.

(c) For the purposes of this rule, an immediate threat to resident health
and safety exists when:

(A) The Department finds a pattern of:

(i) Failure to assess or take action to prevent or treat decubitus ulcers,
weight loss, infection, dehydration or other changes in the physical condi-
tion of residents;

(ii) Failure to follow physician’s orders, including failure to correctly
administer medications; or

(iii) Abuse as defined by ORS 441.630, or preventable injuries.

(B) The Department finds any other condition or combination of con-
ditions exist that in the opinion of the Department, constitute an immediate
threat to resident health and safety, or a potential threat to new residents.

(3) Impending Admission Restriction Notice. Except where the threat
to residents is so imminent that the Department determines pre-restriction
notice is not practical, the Department must provide the licensee with a pre-
restriction notice and an opportunity for an informal conference at least 48
hours before issuing an Admission Restriction Order. The Notice of
Impending Restriction of Admission may be provided in writing, sent by
certified or registered mail to the licensee, or provided orally in person or
by telephone to the licensee or to the person in charge at the facility. When
the notice is delivered orally, the Department shall subsequently provide
written notice to the licensee by registered or certified mail. The pre-restric-
tion notice shall:

(a) Describe generally, the acts or omissions of the licensee and the
circumstances which led to the finding that an immediate threat to resident
health and safety exists at the facility;

(b) Describe generally, why the acts or omissions and the circum-
stances create an immediate threat to resident or prospective resident health
and safety;

(c) Identify a person at the Department whom the licensee may con-
tact who is authorized to enter the Admission Restriction Order or to make
recommendations regarding issuance of an order; and

(d) Specify the date and time the Admission Restriction Order takes
effect.

(4) Informal Conference. If an informal conference is requested, the
conference shall be held at a location designated by the Department. If
determined to be appropriate by the Department, the conference may be
held by telephone.

(a) With Pre-Admission Restriction Notice. If a pre-admission restric-
tion notice is issued, the licensee shall be provided with an opportunity for
an informal conference to object to the Department’s proposed action. The
Admission Restriction Order may be issued at any time after the informal
conference.

(b) Without Pre-Admission Restriction Notice. If an Admission
Restriction Order is issued without prior notice, the licensee may request an
immediate informal conference to object to the Department’s action.

(5) Admission Restriction Order. When an Admission Restriction
Order is issued, the Department shall serve the order on the licensee either
personally or by registered or certified mail. The order shall include the fol-
lowing statements:

(a) The licensee’s right to a hearing or a statement of the time and
place of the hearing;

(b) The authority and jurisdiction under which the hearing is being
held;

(c) A reference to the particular sections of the statute and rules
involved;

(d) The effective date of the restriction;

(e) A short and plain statement of the nature of the matter asserted or
charged;

(f) That the licensee may elect to be represented by counsel and to
respond and present evidence and argument on all issues involved. If the
licensee is to be represented by counsel, the licensee shall notify the
Department;

(g) That the licensee has the right to demand a hearing, if requested,
be held as soon as practical;
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(h) That if a demand for hearing is not received by the Department
within 90 days of the date of the notice of the Admission Restriction Order,
the licensee shall have waived the right to a hearing under ORS Chapter
183;

(1) Findings of specific acts or omissions of the licensee are grounds
for the admission restriction, and the reasons these acts or omissions con-
stitute an immediate and serious threat to the health and safety of the resi-
dents; and

(j) That the Department may combine the hearing on the Admission
Restriction Order with any other Department proceeding affecting the
licensee. The procedures for the combined proceeding shall be those appli-
cable to the other proceedings affecting the license.

(6) Posting of Admission Restriction Order. A licensee who has been
ordered to restrict admissions to a facility shall immediately post a
“Restriction of Admissions Notice” on both the inside and outside faces of
each door of the facility through which any person may enter or exit the
facility. Such public notices shall be provided by the Department. The
notices shall not be removed, altered, or obscured until the restriction has
been lifted by the Department. Removal of the notice without the
Department’s authorization is a Class C misdemeanor.

(7) Hearing:

(a) Right to Hearing. If the Department issues an Admission
Restriction Order, the licensee is entitled to a contested case hearing pur-
suant to ORS Chapter 183.

(b) Hearing Request. The request for a hearing must be received with-
in 90 days of the Admission Restriction Order.

(c) Date of Hearing. When a timely request for hearing is received,
the hearing must be held as soon as practical, but not later than 30 days after
the request for hearing, unless the Department and the licensee agree to a
later date.

(d) At the hearing, the Department shall consider the facts and the cir-
cumstances including, but not limited to:

(A) Whether at the time of the issuance of the restriction there was
probable cause from evidence available to the Department to believe there
were grounds for the Admission Restriction Order;

(B) Whether the acts or omissions of the licensee posed an immediate
threat to resident health and safety;

(C) Whether changed circumstances, including implementation of
effective systems to help ensure deficiencies causing the restriction do not
recur, eliminate the need for continuing the restriction; and

(D) Whether the agency followed the appropriate procedures in issu-
ing the restriction.

(8) Re-inspection.

(a) Request for Re-inspection. When the licensee determines the cir-
cumstances causing the restriction no longer exist, and that effective sys-
tems are in place to help ensure similar deficiencies do not recur, the licens-
ee may make written request to the Department for a re-inspection. The
Department must conduct the re-inspection within 15 working days fol-
lowing receipt of the written request.

(b) If the Department finds there is no longer an immediate threat to
resident health and safety, and finds effective systems are in place to ensure
similar deficiencies do not recur, the restriction must be lifted. The
Department must notify the facility by telephone of the decision to lift or
not lift the restriction within five working days from the completion of the
re-inspection. Telephone notification must be followed by written notifica-
tion.

(c) If the Department determines an immediate threat to resident
health and safety continues to exist after a re-inspection, the admission
restriction is not lifted and the Department is not obligated to re-inspect
again for at least 45 days. A decision not to rescind the Admission
Restriction Order shall be given to the licensee in writing and the licensee
shall be informed of the right to a contested case hearing pursuant to ORS
Chapter 183. Nothing in this rule is intended to limit the Department’s
authority to visit or inspect the facility at any time.

(9) Exceptions to Admission Restriction Order. While an Admission
Restriction Order is in place, the Department, in its sole discretion, may
authorize the facility to admit former residents with a right of return or right
of readmission. The Department, in its sole discretion, may also authorize
the facility to admit new residents for whom the Department determines

that alternate placement is not feasible.
Stat. Auth.: ORS 410.070, 441.030, 441.055 & 441.615
Stats. Implemented: ORS 441.030 & 441.615
Hist.: SSD 19-1990, f. 8-29-90, cert. ef. 10-1-90; SSD 8-1993, f. & cert. ef. 10-1-93; APD
51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef.
6-28-15
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411-089-0070
Facility Fund

(1) Moneys in the Facility Fund are appropriated to the Department to
pay for the reasonable expenses of a trustee or temporary manager.

(2) BASIS FOR APPOINTMENT.

(a) A trustee may be appointed when a court finds the health and wel-
fare of facility residents are in jeopardy pursuant to ORS 441.281.

(b) A temporary manager may be appointed by the Department, with
consent of the licensee, if the Department determines the health or safety of
facility residents is in jeopardy pursuant to OAR 411-089-0075.

(3) LICENSEE REPAYMENT TO FACILITY FUND. When the
Department is required to utilize the Facility Fund to meet expenses of a
trustee or temporary manager, the amount used shall constitute a loan to the
facility and shall be repayable to the Facility Fund.

(4) FACILITY FUND FEE ASSESSMENT.

(a) Licensees shall pay an annual fee that does not exceed the annual
license fee until the Facility Fund balance reaches $750,000.

(b) When the Facility Fund balance reaches $750,000, annual fee col-
lection shall be discontinued.

(c) When the Facility Fund balance falls below $600,000, annual fee
collection shall be reinstituted.

(5) ALLOWABLE COST. The facility payment described in section

(4)(a) of this rule shall be considered an allowable cost.
Stat Auth: ORS 441.341,441.615,441.637,441.710, 441.715, & 441.990
Stats Implemented: ORS 441.301, 441.303, and 441.336
Hist.: SPD 11-2010, f. 6-30-10, cert. ef. 7-1-10; APD 51-2014(Temp), f. 12-31-14, cert. ef.
1-1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0075
Temporary Manager

(1) APPOINTMENT. The Department, with the consent of the licens-
ee, may appoint a temporary manager to assume control of the day-to-day
operation of the facility in accordance with Oregon Laws 2009, chapter
539, sections 14 through 18. The appointment may be for a period not to
exceed six months.

(2) CRITERIA. A temporary manager may be appointed if the
Department determines the health or safety of residents in the facility are,
or in the immediate future shall be, in jeopardy based upon:

(a) The licensee’s unwillingness or inability to comply with
Department rules in the operation of the facility;

(b) The imminent insolvency of the facility;

(c) The Department’s revocation or suspension of the license of the
facility; or

(d) The Department’s determination the licensee intends to cease
operations and to close the facility without adequate arrangements for the
relocation of the residents.

(3) DUTIES AND POWERS. The temporary manager has all of the
duties and powers, as agreed upon between the Department and the licens-
ee, that are necessary to ensure the safety and well-being of the residents
and the continued operation of the facility.

(4) QUALIFICATIONS. In order to qualify for appointment as tem-
porary manager, the prospective appointee must:

(a) Be familiar with the Department’s rules for the operation of the
facility to be served;

(b) Be familiar with the needs of the resident population in the facili-
ty to be served; and

(c) Have a demonstrated history (five year minimum) of operating
and managing a similar facility in substantial compliance with Department

rules.
Stat. Auth.: ORS 441.615,441.637,441.710, 441.715 & 441.990
Stats. Implemented: ORS 410.070, 441.055, 441.615,441.637, 441.715, 441.990
Hist.: SPD 24-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 11-2010, f. 6-30-
10, cert. ef. 7-1-10; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-1-15 thru 6-29-15; APD 13-
2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0100
Complaint Intake, Investigation

(1) Complaint Intake. The local APD or Type B AAA office receiving
a complaint shall ask questions to obtain as much of the information
requested on the APD Complaint Intake Form as possible. The local APD
or Type B AAA office shall have at least one person designated and avail-
able to receive complaint calls throughout the work day.

(2) Complaint Investigation.

(a) All Complaints Investigated. The Department shall ensure all
complaints, including anonymous complaints, received regarding violation
of nursing facility laws are investigated.

(b) Multiple Problems. If the complaint alleges more than one prob-
lem, each allegation of abuse or another rule violation shall be treated as a
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separate complaint, and shall be given a separate finding. This is not intend-
ed to require a separate status report or complaint investigation report for
each allegation.

(c) Complainant Interview. The APD or Type B AAA oftfice represen-
tative shall interview the complainant immediately and, as necessary, dur-
ing the investigation.

(d) Accompany Investigator. The investigator shall ask if the com-
plainant, a designee, or both wish to accompany the investigator to the site.
The purpose of allowing the complainant or a designee to accompany the
investigator is to identify individuals and circumstances relevant to the
complaint. If someone is to accompany the investigator, the investigator
shall notify such party of the time and allow the party to accompany the
investigator during the site visit.

(e) Timeframe to Begin Investigation. The investigations shall be ini-
tiated as follows:

(A) If the complaint alleges a resident’s health or safety is in immi-
nent danger or the resident has recently died, been hospitalized, or been
treated in an emergency department, the on-site investigation shall begin
within two hours of the complaint.

(B) If the complainant alleges circumstances that may result in abuse
and the circumstances may place a resident’s health or safety in imminent
danger, the on-site investigation shall begin before the end of the first work-
ing day following receipt of the complaint.

(C) All other complaint investigations shall begin and be completed
within 90 days following receipt of the complaint.

(f) Prior Notification Prohibited. Neither the Department nor the local
APD or Type B AAA office shall contact the facility before the on-site
investigation.

(g) Facility Visit. The investigation shall include at least one unan-
nounced visit to the facility. Upon arrival at the facility, the investigator
shall announce his or her presence to the administrator or other person des-
ignated to be in charge. The investigator shall explain the purpose of the
visit, unless the investigator has reason to believe that disclosing the pur-
pose of the visit would impede the investigation.

(h) Witness Interview. Reasonable effort shall be made to interview
all possible witnesses, including alleged perpetrators (if any), the involved
residents and any other persons, including other residents, identified by any
source as having personal knowledge about any allegations.

(A) Investigators have the authority to conduct the interview in pri-
vate unless the witness expressly makes an unsolicited request that a third
party be present.

(B) The investigator shall obtain the mailing address of the alleged
perpetrator.

(C) If the investigator is unable to interview a witness identified by
the complainant, the complainant shall be notified before the investigation
is concluded.

(1) Investigation Format. In addition to interviews, the investigator
shall make personal observations of physical circumstances and review any
documentation, including clinical records. The facility shall promptly pro-

vide all requested documentation that is available, for review and copying.
Stat. Auth.: ORS 410.070, 441.055 & 441.637
Stats. Implemented: ORS 441.637 & 441.650
Hist.: SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-
1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0110
Initial Status Report (Abuse Complaints Only)

(1) Initial Status Report for Abuse Investigations (Local APD or Type
B AAA Office). Except in cases where the investigation is part of a gener-
al inspection pursuant to federal law, the local APD or Type B AAA office
shall complete an Initial Status Report for all abuse investigations within
two working days of the start of the investigation.

(2) Content. The Initial Status Report shall include:

(a) A summary of the complaint identifying each alleged incident or
problem. The Initial Status Report shall not include names of residents,
complainants, or other people interviewed during the investigation;

(b) The status of the investigation;

(c) Whether the complaint was filed at the direction of facility admin-
istration;

(d) A determination of whether action to protect the residents is need-
ed and whether the facility must take action;

(e) The name and telephone number of the investigator;

(f) The projected date the Complaint Investigation Report must be
completed; and

(g) A statement that the Complaint Investigation Report is available
upon request after the Department issues a Letter of Determination.
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(3) Distribution. The Initial Status Report shall be provided either in
person or by mail to the following individuals as soon as practical, but no
later than two working days after its completion:

(a) The complainant, unless the complainant waives the requirement;

(b) If the complaint involves a specific resident or residents, to the
residents or persons designated to receive information concerning the resi-
dents;

(c) A representative of the Long Term Care Ombudsman, upon
request;

(d) The facility; and

(e) OLRO.

(4) Availability of Initial Status Report. Upon completion, the Initial
Status Report shall be placed in the local APD or Type B AAA facility files

and available for public inspection.
Stat. Auth.: ORS 410.070, 441.055 & 441.637
Stats. Implemented: ORS 441.637 & 441.650
Hist.: SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-
1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0120
Complaint Investigation Report (Local SPD/AAA Office)

(1) Report Required. The investigator shall write a complaint investi-
gation report after each investigation is completed.

(2) Content. The complaint investigation and the findings of the
investigation shall be summarized on the complaint investigation report
form. The form shall not include the names of any resident, complainant, or
persons interviewed. The investigation report shall include:

(a) The nature of the allegations;

(b) The investigator’s personal observations relating to relevant evi-
dence, including the dates and times of each incident (as appropriate);

(c) A summary of the documents reviewed;

(d) A summary of each interview;

(e) The investigator’s findings regarding the incident or problem
alleged in each allegation; and

(f) The factual basis for the finding.

(3) Investigator’s Conclusions. For each alleged wrongdoing, the
investigator shall prepare a separate evaluation and written conclusion. The
conclusion shall be:

(a) The alleged wrongdoing is substantiated;

(b) The alleged wrongdoing is not substantiated; or

(c) The investigator is unable to determine whether the alleged
wrongdoing is substantiated or not substantiated because necessary, rele-
vant information is unable to be obtained; or following a complete investi-
gation, a reasonable person is unable objectively to conclude whether it was
likely the wrongdoing occurred.

(4) Timeframe for Completion Processing (Local APD or Type B
AAA Office).

(a) If a complaint alleges abuse, the complaint report shall be com-
pleted within five working days after the investigation is completed, but not
later than 60 days after receipt of the complaint.

(b) All other complaint investigation reports shall be completed with-
in 90 days of the receipt of the complaint.

(c) Investigation reports shall be sent to OLRO promptly upon com-

pletion.
Stat. Auth.: ORS 410.070, 441.055 & 441.637
Stats. Implemented: ORS 441.637, 441.650 & 441.676
Hist.: SSD 1-1995, f. 1-30-95, cert. ef. 2-1-95; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-
1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0130
Division Findings for Complaint Investigations (OLRO)

OLRO Review. OLRO shall review the Complaint Investigation
Report and any evidence submitted with the report.

(1) OLRO Determination. OLRO shall review the Complaint
Investigation Report and shall determine for each alleged violation:

(a) There is “Substantiated abuse,” which means a reasonable person
is able objectively to conclude it is more likely than not abuse occurred,
including identification of rule violated;

(b) There is “Substantiated, non-abuse,” which means a reasonable
person is able objectively to conclude it is more likely than not a rule vio-
lation, other than abuse, occurred, including identification of rule violated;

(c) Is “Unsubstantiated,” which means a reasonable person is able
objectively to conclude it is unlikely any rule violation occurred; or

(d) Is “Unable to Substantiate,” which means an investigation is not
completed because necessary, relevant information is unable to be
obtained; or that following a complete investigation, a reasonable person is
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unable objectively to conclude whether it was more or less likely a rule vio-
lation occurred.

(2) If OLRO determines there is substantiated abuse, OLRO shall
determine whether the facility, or an individual, or both, were responsible.
In determining responsibility, OLRO shall consider intent, knowledge, abil-
ity to control, and adherence to professional standards, as applicable.

(a) Facility Responsible. Examples of when OLRO shall determine
the facility is responsible for the abuse include, but are not limited to the
following:

(A) Failure to provide minimum staffing in accordance with OAR
411-086-0100(2), without reasonable effort to correct;

(B) Failure to check for, or act upon, relevant information available
from a licensing board;

(C) Failure to act upon information from any source regarding a pos-
sible history of abuse by any staff or prospective staff;

(D) Failure to adequately train or orient staff;

(E) Failure to provide adequate supervision of staff or residents, or
both;

(F) Failure to allow sufficient time to accomplish assigned tasks;

(G) Failure to provide adequate services;

(H) Failure to provide adequate equipment or supplies; or

(I) Failure to follow orders for treatment or medication.

(b) Individual Responsible. Examples of when OLRO shall determine
an individual is responsible shall include, but are not limited to:

(A) Intentional acts against a resident including assault, rape, kidnap-
ping, murder, sexual abuse, or verbal or mental abuse;

(B) Acts contradictory to clear instructions from the facility, unless
the act is determined by OLRO to be caused by a “facility problem” such
as those identified in paragraph (2)(b)(A) of this rule;

(C) Callous disregard for resident rights or safety; or

(D) Intentional acts against a resident’s property (e.g., theft, misuse of
funds).

(c) An individual shall not be considered responsible for the abuse if
the individual demonstrates the abuse was caused by factors beyond the
individual’s control. “Factors beyond the individual’s control” are not
intended to include such factors as misuse of alcohol or drugs or lapses in
sanity.

Stat. Auth.: ORS 410.070, 441.055 & 441.637

Stats. Implemented: ORS 441.637, 441.650, 441.665 & 441.677

Hist.: SSD 1-1995, . 1-30-95, cert. ef. 2-1-95; APD 51-2014(Temp), f. 12-31-14, cert. ef. 1-
1-15 thru 6-29-15; APD 13-2015, f. 6-24-15, cert. ef. 6-28-15

411-089-0140
Letters of Determination

Within 60 days of receipt by the Department of the investigation
report, the Department shall issue a letter of determination.

(1) CONTENT. The letter of determination shall:

(a) Explain the nature of each allegation;

(b) Include the date and time of each occurrence;

(c) For each allegation, include a determination of whether the alle-
gation is substantiated, unsubstantiated, or unable to substantiate;

(d) For each substantiated allegation, state whether the violation was
abuse or another rule violation;

(e) For each substantiated allegation of abuse, explain the
Department’s determination of responsibility;

(f) Include a copy of the complaint investigation report;

(g) State that the complainant, any individual found responsible for
abuse, and the facility have 10 days to provide additional or different infor-
mation; and

(h) Explain, when applicable, if sanctions (e.g., civil penalty, license
revocation) are pursued, a formal appeal process shall be available.

(2) APPEAL RIGHTS, NURSING ASSISTANT. The letter of deter-
mination, in cases of substantiated abuse by a nursing assistant, shall
explain the following:

(a) The Department’s intent to enter the finding of abuse into the
Nursing Assistant Registry;

(b) The nursing assistant may provide additional information for
inclusion in the Nursing Assistant Registry if provided within 10 days;

(c) The Nursing Assistant Registry;

(d) The nursing assistant has 10 days to respond in writing with dif-
ferent or additional information, 30 days to request in writing a contested
case hearing as provided in ORS 183.411 to 183.470, and the consequences
of failure to respond; and

(e) If the opportunity to request a contested case hearing expires with-
out a request for hearing by the nursing assistant, the nursing assistant shall
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be found responsible for the abuse and the finding shall be entered in the
Nursing Assistant Registry.

(3) DISTRIBUTION.

(a) The letter of determination shall be distributed to the facility, the
complainant (if known), and the local APD or Type B AAA office;

(b) The letter of determination shall be sent by certified mail or deliv-
ered in person to any nursing assistant found responsible for abuse. In the
case of a nursing assistant, notice sent to the nursing assistant’s last known
address is sufficient to meet the requirements of this rule;

(c) The letter of determination shall also be mailed to any health-relat-
ed board or agency that certified or licensed an individual determined to be
responsible for abuse. However, if the party determined to be responsible is
a nursing assistant, the letter may not be mailed to the State Board of
Nursing until the nursing assistant has exhausted all his or her appeal rights;
and

(d) A copy of the letter of determination shall be placed in the
Department’s facility complaint file.

(4) REVISION.

(a) The Department may reinvestigate a complaint, issue a revised let-
ter of determination, or both if the Department determines further informa-
tion provided by the complainant, accused individual, or facility merits
such action.

(b) If the Department issues a revised letter of determination, the let-
ter shall be distributed to all individuals identified in section (3) of this rule.

(5) FAILURE TO REQUEST HEARING OR TO APPEAR.

(a) If the nursing assistant fails to request a contested case hearing in
writing within 30 days of the letter of determination, or if the nursing assis-
tant scheduled to attend the hearing fails to attend, the Department shall
affirm the letter of determination and notify the State Board of Nursing of
the Department’s finding. The abuse finding shall be entered into the
Nursing Assistant Registry.

(b) If the nursing assistant is scheduled to appear at a contested case
hearing, but fails to attend at the scheduled time, or within 15 minutes
thereafter, the nursing assistant shall be considered to have waived the right
to a hearing. The hearing may be rescheduled if:

(A) A written request to reschedule the hearing is received by the
Department within 10 days after the scheduled hearing; and

(B) The causes for not attending at the scheduled time for the hearing
and for not requesting a postponement of the hearing before the hearing
were beyond the control of the nursing assistant.

(6) JUDICIAL REVIEW. The nursing assistant found to be responsi-
ble for abuse shall be provided notice of the opportunity for judicial review
pursuant to ORS 183.482. This notice shall accompany or be incorporated
within the Department’s final order regarding the nursing assistant’s
responsibility for abuse.
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411-054-0120
Civil Penalties

(1) For purposes of imposing civil penalties, facilities licensed under
ORS 443.400 to 443.455 and subsection (2) of ORS 443.991 are considered
to be long-term care facilities subject to ORS 441.705 to 441.745.

(2) For purposes of this rule, “person” means a licensee under ORS
443 420 or a person who the Assistant Director of the Department finds
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shall be so licensed but is not, but does not include any employee of such
licensee or person.

(3) For purposes of this rule, “resident rights” means that each resi-
dent must be assured the same civil and human rights accorded to other cit-
izens as described in OAR 411-054-0027.

(4) The Department shall exercise the powers under ORS 441.705 to
441.745 and thereby issues the following schedule of penalties applicable
to residential car