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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

Enrolled
Senate Bill 435

Sponsored by Senator HANLON, Representative GRANNELL (at the request of
Law Improvement Committee, Advisory Committee on Writs of Review)

AN ACT

Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050,
34.070, 181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422,
227.173, 227.180, 311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195;
repealing ORS 34.055, 197.300, 197.305, 197.310, 197.315 and 203.200; and prescribing an
effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections la to 6a of this Act are added to and made a part of ORS 197.005 to
197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching
final decisions in matters involving land use and that those decisions be made consistently with
sound principles governing judicial review. It is the intent of the Legislative Assembly in enacting
sections 1a to 6a of this 1979 Act to accomplish these objectives.

SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more
than five members appointed by the Governor subject to confirmation by the Senate in the manner
provided in ORS 171.560 and 171.570. The board shall consist of a chief hearings referee and such
other referees as the Governor considers necessary. The members of the board first appointed by
the Governor shall be appointed by the Governor to serve for a term beginning November 1, 1979,
and ending July 1, 1983. The salaries of the members shall be fixed by the Governor unless
otherwise provided for by law. The salary of a member of the board shall not be reduced during the
period of service of the member.

(2) Thé Governor may at any time remove any member of the board for inefficiency,
incompetence, neglect of duty, malfeasance in office or unfitness to render effective service.
Before such removal the Governor shall give the member a copy of the charges against the member
and shall fix the time when the member can be heard in defense against the charges, which shall not
be less than 10 days thereafter. The hearing shall be open to the public and shall be conducted in the
same manner as a contested case under ORS 183.310 to 183.500. The decision of the Governor to
remove a member of the board shall be subject to judicial review in the same manner as provided for
review of contested cases under ORS 183.480 to 183.500.

~ (3) Referees appointed under subsection (1) of this section shall be members in good standing of
the Oregon State Bar. o~

SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner
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prescribed in section 4 of this 1979 Act.

(2) In conducting review proceedings the members of the board may sit together or separately as
the chief hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of
the board. Each member shall have the power to hear and issue orders on petitions filed with the
board and on all issues arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it
under sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) ““Land use decision’’ means:

(a) A final decision or determination made by a city, county or special district governing body
that concerns the adoption, amendment or application of:

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or determination of a state agency other than the Land Conservation and
Development Commission, with respect to which the agency is required to apply the state-wide
planning goals.

(2) “Person” means any individual, partnership, corporation, association, governmental
subdivision or agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be
commenced by filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to
the provisions of section 6a of this 1979 Act relating to judicial review by the Court of Appeals, the
board shall have exclusive jurisdiction to review any land use decision of a city, county or special
district governing body or a state agency in the manner provided in sections 5 and 6 of this 1979 Act.

(2) Except as provided in subsection (3) of this section, any person whose interests are
adversely affected or who is aggrieved by a land use decision and who has filed a notice of intent to
appeal as provided in subsection (4) of this section may petition the board for review of that decision
or may, within a reasonable time after a petition for review of that decision has been filed with the
board, intervene in and be made a party to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this
section may petition the board for review of a quasi-judicial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or
in writing; and

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or
was a person whose interests are adversely affected or who was aggrieved by the decision.

(4) A notice of intent to appeal a land use decision shall be filed not later than 30 days after the
date the decision sought to be reviewed becomes final. Copies of the notice shall be served upon the
city, county or special district governing body or state agency and the applicant of record, if any, in
the city, county or special district governing body or state agency proceeding. The notice shall be
served and filed in the form and manner prescribed by rule of the board and shall be accompanied
by a filing fee of $50 and a deposit for costs of $150. In the event a petition for review is not filed
with the board as required in subsection (6) of this section, then the filing fee and deposit shall be
awarded to the city, county, special district or state agency as cost of preparation of the record.

(5) Within 20 days after service of the notice of intent to appeal, or within such further time as
the board may allow, the city, county or special district governing body or state agency shall
transmit to the board the original or a certified copy of the entire record of the proceeding under
review. By stipulation of all parties to the review proceeding the record may be shortened. The
board may require or permit subsequent corrections to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use
decision and supporting brief shall be filed with the board. The petition shall include a copy of the
decision sought to be reviewed and shall state:

(a) The facts that establish that the petitioner has standing.
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(b) The date of the decision.

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record. In
the case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or
other procedural irregularities not shown in the record which, if proved, would warrant reversal or
remand, the board may take evidence and make findings of fact on those allegations. The board
shall be bound by any finding of fact of the city, county or special district governing body or state
agency for which there is substantial evidence in the whole record.

(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the
order is not issued within 90 days and no extension of time has been stipulated to by the parties, the
decision being reviewed shall be considered affirmed and the decision may then be appealed in the
manner provided in section 6a of this 1979 Act.

(9) Upon entry of its final order the board may, in its discretion, award costs to the prevailing
party including the cost of preparation of the record if the prevailing party is the city, county or
special district governing body or state agency whose decision is under review. The deposit required
by subsection (4) of this section shall be applied to any costs charged against the petitioner.

(10) Orders issued under this section may be enforced in appropriate judicial proceedings.

(11) The board shall provide for the publication of its orders and those previously issued by the
commission which are of general public interest in the form it deems best adapted for public
convenience. Publications shall constitute the official reports of the board and the commission and
shall be made available for distribution in the manner provided in ORS 2.160 and 9.790.

(12) All fees collected by the board under this section that are not awarded as costs shall be paid
over to the State Treasurer to be credited to the General Fund.

SECTION 5. (1) Where a petition for review contains only allegations that a land use decision
violates the state-wide planning goals, the board shall review the decision and proceed as provided
in section 6 of this 1979 Act.

(2) Where a petition for review contains no allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and prepare a final order affirming,
reversing or remanding the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the
state-wide planning goals and other allegations of error, the board shall review the decision and
proceed as provided in section 6 of this 1979 Act with respect to the allegations of violation of the
state-wide planning goals, and prepare an order addressing all issues not related to the state-wide
planning goals. The decision of the board concerning any issues not related to the state-wide
planning goals shall be final, but no final order shall be issued until the commission has reviewed the
recommendation of the board on the issues concerning the state-wide planning goals under section 6
of this 1979 Act and issued its determination. The board shall incorporate the determination of the
commission into the final order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:

(a) The board finds that the city, county or special district governing body:

(A) Exceeded its jurisdiction;

(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced
the substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

(D) Improperly construed the applicable law; or

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has
determined that the city, county or special district governing body or state agency violated the
state-wide planning goals.

(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in
section 6a of this 1979 Act.

SECTION 6. (1) At the conclusion of a review proceedmg under sections 4 and 5 of this 1979

- Act, the board shall prepare a recommendation to the commission concerning any allegations of
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violation of the state-wide planning goals contained in the petition and shall submit a copy of its
recommendation to the commission and to each party to the proceeding. The recommendation shall
include a general summary of the evidence contained in the record and proposed findings of fact and
conclusions of law concerning the allegations of violation of the state-wide planning goals. The
recommendation shall also state whether the petition raises matters of such importance that the
commission should hear oral argument from the parties.

(2) Each party to the proceeding shall have the opportunity to submit written exceptions to the
board’s recommendation, including that portion of the recommendation stating whether oral
argument should be allowed. The exceptions shall be filed with the board and submitted to the
commission for review.

(3) The commission shall review the recommendation of the board and any exceptions filed
thereto. The commission shall allow the parties an opportunity to present oral argument to the
commission unless the board recommends that oral argument not be allowed and the commission
concurs with the board’s recommendation. The commission shall be bound by any finding of fact of
the city, county, special district or state agency for which there is substantial evidence in the record.
The commission shall issue its determination on the recommendation of the board and return the
determination to the board for inclusion in the board’s order under section 5 of this 1979 Act within
such time as is necessary to allow the board to prepare and issue a final order in compliance with the
requirements of section 4 of this 1979 Act. If additional time is required, the commission shall
obtain the consent of the parties for a postponement.

(4) No determination of the commission issued under subsection (3) of this section is valid
unless all members of the commission have received the recommendation of the board in the matter
and any exceptions thereto that were timely filed with the board and at least four members of the
commission concur in its action in the matter.

(5) If the commission receives a recommendation from the board concerning a petition alleging
that a comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in
violation of the state-wide goals, and the commission has received a request from the city or county
which adopted such comprehensive plan provision or zoning, subdivision or other ordinance or
regulation asking that the commission grant a compliance acknowledgment pursuant to subsection
(1) of ORS 197.251, the commission may suspend its consideration of the request for compliance
acknowledgment until it has issued its determination on the recommendation of the board and the
board has issued a final order. In any event the commission shall issue its determination on the
recommendation of the board within the time limits established in subsection (3) of this section.

(6) The commission shall adopt such rules as it considers necessary for the conduct of review
proceedings brought before it for determination under this section.

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under
sections 4 to 6 of this 1979 Act, may seek judicial review of a final order issued in those
proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued
under sections 4 to 6 of this 1979 Act shall be solely as provided in this section.

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is
conferred upon the Court of Appeals. Proceedings for review shall be instituted by filing a petition
in the Court of Appeals. The petition shall be filed within 30 days only following the date the order
upon which the petition is based is served. Date of service shall be the date on which the board
delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the
petition shall be served by registered or certified mail upon the board, and all other parties of record
in the board proceeding.

(5) (a) The filing of the petition shall not stay enforcement of the board order, but the board may
do so upon a showing of: ‘

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.
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(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board
shall grant the stay unless the board determines that substantial public harm will result if the order is
stayed. If the board denies the stay, the denial shall be in writing and shall specifically state the
substantial public harm that would result from the granting of the stay.

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a
bond or other undertaking and that the petitioner file all documents necessary to bring the matter to
issue before the Court of Appeals within specified reasonable periods of time.

(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under
such rules as the court may establish.

(6) Within 20 days after service of the petition, or within such further time as the court may
allow, the board shall transmit to the court the original or a certified copy of the entire record of the
proceeding under review, but, by stipulation of all parties to the review proceeding, the record may
be shortened. Any party unreasonably refusing to stipulate to limit the record may be taxed by the
court for the additional costs. The court may require or permit subsequent corrections or additions
to the record when deemed desirable. Except as specifically provided in this subsection, the cost of
the record shall not be taxed to the petitioner or any intervening party. However, the court may tax
such costs and the cost of transcription of record to a party filing a frivolous petition for review.

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the
record, the court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the
order only if it finds:

(a) The order to be unlawful in substance or procedure, but error in procedure shall not be cause
for reversal or remand unless the court shall find that substantial rights of the petitioner were
prejudiced thereby;

(b) The order to be unconstitutional; or

(¢) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) ““Activity of state-wide significance’’ means a land conservation and development activity
designated pursuant to ORS 197.400.

(2) “Board’’ means the Land Use Board of Appeals or any member thereof.

[@2) (3) “Commission” means the Land Conservation and Development Commission.

[(3) (4) ““Committee’” means the Joint Legislative Committee on Land Use.

[@)] (5) “Comprehensive plan’” means a generalized, coordinated land use map and policy
statement of the governing body of a state agency, city, county or special district that interrelates all
functional and natural systems and activities relating to the use of lands, including but not limited to
sewer and water systems, transportation systems, educational systems, recreational facilities, and
natural resources and air and water quality management programs. ‘‘Comprehensive’ means
all-inclusive, both in terms of the geographic area covered and functional and natural activities and
systems occurring in the area covered by the plan. ‘‘General nature’” means a summary of policies
and proposals in broad categories and does not necessarily indicate specific locations of any area,
activity or use. A plan is ‘“‘coordinated’’ when the needs of all levels of governments, semipublic and
private agencies and the citizens of Oregon have been considered and accommodated as much as
possible. *‘Land”’ includes water, both surface and subsurface, and the air.

[(3)1 (6) ““Department” means the Department of Land Conservation and Development.

[} (T “Director’” means the Director of the Department of Land Conservation and
Development.

[(7)] (8) ““Goals”’ mean the mandatory state-wide planning standards adopted by the commission
pursuant to ORS 197.005 to 197.430.

[(Bh 9 “‘Guidelines”’ mean suggested approaches designed to aid cities and counties in
preparation, adoption and implementation of comprehensive plans in compliance with goals and to
aid state agencies and special districts in the preparation, adoption and implementation of plans,
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programs and regulations in compliance with goals. Guidelines shall be advisory and shall not limit
state agencies, cities, counties and special districts to a single approach.

[(9)] (10) ““Special district’” means any unit of local government, other than a city or county,
authorized and regulated by statute and includes, but is not limited to: Water control districts,
irrigation districts, port districts, regional air quality control authorities, fire districts, school
districts, hospital districts, mass transit districts and sanitary districts.

[(70)) (11) ““Voluntary association of local governments’> means a regional planning agency in
this state officially designated by the Governor pursuant to the federal Office of Management and
Budget Circular A-95 as a regional clearinghouse.

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule
under ORS 197.251, the commission may condition the compliance schedule for the city or county
to direct the city or county to apply specified goal requirements in approving or denying future land
conservation and development actions if the commission finds that past approvals or denials would
have constituted violations of the state-wide planning goals and:

(a) The commission finds that the past approvals or denials represent a pattern or practice of
decisions which make continued utilization of the existing comprehensive plan, ordinances and
regulations ineffective in achieving the state-wide planning goals through performance of the
compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and
substantially impairs the ability of the city or county to achieve the state-wide planning goals
through the performance of the compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved
compliance date by the city or county.

(3) Nothing in this section is intended to limit or modify the powers of the commission or the
board under ORS 197.251, [797.300 to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers
of the commission under this section are intended to be in addition to, and not in liecu of, ORS
197.005 to 197.430 (1975 Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read: '

197.265. (1) As used in this section, “‘action or suit” includes but is not limited to a [writ of
review] proceeding under [ORS 34.010 to 34.100 and any review proceeding conducted by the
commission pursuant to ORS 197.300] sections 4 to 6 of this 1979 Act.

(2) If any suit or action is brought against a city or county challenging any comprehensive plan,
zoning, subdivision or other ordinance or regulation or action of such city or county which was
adopted or taken for the primary purpose of complying with the state-wide planning goals approved
under ORS 197.240 and which does in fact comply with such goals, then the commission shall pay
reasonable attorney fees and court costs incurred by such city or county in the action or suit
including any appeal, to the extent funds have been specifically appropriated to the commission
therefor.

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may
regulate or control which occurs upon federal land shall apply to the cities or counties in which the
activity will take place for a permit. The application shall contain an explanation of the activity to be
initiated, the plans for the activity and any other information required by the city or county as
prescribed by rule of the commission.

(2) If the city or county finds after review of the application that the proposed activity complies
with state-wide goals and the comprehensive plans of the cities or counties affected by the activity,
it shall approve the application and issue a permit for the activity to the person or public agency
applying therefor. Action shall be taken by the governing body within 60 days of receipt of the
application, or the application is deemed approved. )
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(3) The city or county may prescribe and include in the permit any conditions or restrictions that
it considers necessary to assure that the activity complies with state-wide goals and the
comprehensive plans of the cities or counties affected by the activity.

(4) Actions pursuant to this section are subject to review [pursuant to ORS 197.300) under
sections 4 to 6 of this 1979 Act.

Section 7d. ORS 197.090 is amended to read:

¢¢197.090. Subject to policies adopted by the commission, the director shall:

(1) Be the administrative head of the department.

(2) Coordinate the activities of the department in its land conservation and development
functions with such functions of federal agencies, other state agencies, cities, counties and special
districts.

(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the
department, prescribe their duties and fix their compensation, subject to the State Merit System
Law.

(4) Represent this state before any agency of this state, any other state or the United States with
respect to land conservation and development within this state.

(5) Provide clerical and other necessary support services for the Land Use Board of Appeals.

Section 8. ORS 34.020 is amended to read:

34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979
Act for which review is provided in sections 4 to ¢ of this 1979 Act, any party to any process or
proceeding before or by any inferior court, officer, or tribunal may have the decision or
determination thereof reviewed for errors, as provided in ORS 34.010 to 34.100, and not otherwise.
Upon a review, the court may review any intermediate order involving the merits and necessarily
affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read:

34.050. [ Except as provided in ORS 34.053,] Before allowing the writ, the court [or judge] shall
require the plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of

- $100, to the effect that he will pay all costs and disbursements that may be adjudged to the

defendant on the review. [ 7%e court or judge may allow the undertaking to be given in a sum not less
than $50, when it is probable that such sum will be sufficient.]

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereofl, or, in counties where the
county court has judicial functions, by the county court [or jiudge of the county] wherein the decision
or determination sought to be reviewed was made, upon the petition of the plaintiff, describing the
decision or determination with convenient certainty, and setting forth the errors alleged to have
been committed therein. The petition shall be signed by the plaintiff or his attorney, and verified by
the certificate of an attorney to the effect that he has examined the process or proceeding, and the
decision or determination therein, and that it is erroneous as alleged in the petition. A writ shall not
be allowed unless the petition therefor is made within 60 days from the date of the decision or
determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of
the court [or judgé] issuing the writ, the writ may contain a requirement that the defendant desist
from further proceedings in the matter to be reviewed, whereupon the proceedings shall be stayed
accordingly. '

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055
may not require the defendant to desist from further proceedings regarding the project unless the
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undertaking required by ORS 34.055 has been given to the court or judge.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county,
an owner of land may apply in writing to such persons as the governing body designates, for a
permit, in the manner prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the application and within 90
days after receiving it deny or approve it. However, with the agreement of the county and the
applicant, the proceeding on the application may be extended for a reasonable period of time, as
determined by the hearings officer, but not to exceed six months from the date of the first public
hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict
with the comprehensive plan of the county and other applicable ordinance provisions. The approval
may include such conditions as are authorized by statute or county legislation.

(4) Hearings under this section shall be held only after notice to the applicant and also notice to
other persons as otherwise provided by law.

(5) Approval or denial of a permit application shall be based on standards and criteria which
shall be set forth in the zoning ordinance or other appropriate ordinance or regulation of the county
and which shall relate approval or denial of a permit application to the zoning ordinance and
comprehensive plan for the area in which the proposed use of land would occur and to the zoning
ordinance and comprehensive plan for the county as a whole.

(6) Approval or denial of a permit shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied
upon in rendering the decision and explains the justification for the decision based on the criteria,
standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Approval or denial of a discretionary permit application shall be based on standards
and criteria, which shall be set forth in the development ordinance and which shall relate approval
or denial of a discretionary permit application to the development ordinance and to the
comprehensive plan for the area in which the development would occur and to the development
ordinance and comprehensive plan for the city as a whole.

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief
statement that explains the criteria and standards considered relevant to the decision, states the
- facts relied upon in rendering the decision and explains the justification for the decision based on
the criteria, standards and facts set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the
planning commission or county governing body, or both, however the governing body prescribes.
The appellate authority on its own motion may review the action. The procedure and type of hearing
for such an appeal or review shall be prescribed by the governing body. [An appeal or review
proceeding shall be based upon, but not limited to, the record of the hearings officer’s action.)

(2) A party aggrieved by the final determination may have the determination reviewed [under
ORS 34.010 to 34. 100} in the manner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read: .

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the
planning commission or council of the city, or both, however the council prescribes. The appellate
authority on its own motion may review the action. The procedure for such an appeal or review shall
be prescribed by the council, but shall include a hearing at least for argument. Upon appeal or
review the appellate authority shall consider the record of the hearings officer’s action. That record
need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or
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zone change may have the determination reviewed under [ORS 34.010 to 34.100] sections 4 to 6 of
this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court including a district court,
officer, or tribunal other than an agency as defined in subsection (1) of ORS 183.310 in the exercise
of judicial or quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or Aiml;

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the
whole record; [oA

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [77gA4] interest of the plaintiff, and not otherwise. The fact that the
right of appeal exists is no bar to the issuance of the writ.

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the
county in which the hearing was held) Court of Appeals. The procedure for review shall be as
provided in ORS [.34.010 10 34. 100} 183.482.

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change
of organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30
days after the date the formation of the district or change of organization is complete.]

(2]l (1) If the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to
198.955, any citizen of the affected district or territory may apply within 10 days after such refusal
to the circuit court of the principal county for a writ of mandamus to compel the county board or
county clerk to do so. If it is decided by the circuit court that the petition for formation or change of
organization is legally sufficient and the requisite number of signatures is attached, the circuit court
shall direct the county board to call the election. The suit shall be advanced on the docket and
decided by the circuit court as quickly as possible. Either party may appeal [fo the Supreme Court]
as provided for appeals in other proceedings.

[(3)] (2) An action to determine the validity of a formation or change of organization proceeding
may also be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)] (3 For the purpose of an action to determine or contest the validity of a formation or
change of organization, the formation or change shall be considered complete and final upon the
date the order of formation or the order, resolution or statement announcing a change of
organization is filed with the county clerk as provided by ORS 198.780.

Section 15a. If House Bill 2642 becomes law, section 15 of this Act is repealed and ORS
198.785, as amended by section 7, chapter , Oregon Laws 1979 (Enrolled House Bill 2642),
is further amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change
of organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30
days after the date the formation of the district or change of organization is complete.]

[N (1) If the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to
198.955, any citizen of the affected district or territory may apply within 10 days after such refusal
to the circuit court of the principal county for a writ of mandamus to compel the county board or
county clerk to do so. If it is decided by the circuit court that the petition for formation or change of
organization is legally sufficient and the requisite number of signatures is attached, the circuit court
shall direct the county board to call the election. The suit shall be advanced on the docket and
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decided by the circuit court as quickly as possible. Either party may appeal [20 the Court of Appeals)
as provided for appeals in other proceedings.

[(3)] (2) An action to determine the validity of a formation or change of organization proceeding
may also be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)} (3) For the purpose of an action to determine or contest the validity of a formation or
change of organization, the formation or change shall be considered complete and final upon the
date the order of formation or the order, resolution or statement announcing a change of
organization is filed with the county clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change
proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a
petition for formation or a minor boundary change of a city or district or in a petition for
consolidation of cities so as either to include or exclude territory. If the commission determines that
any land has been improperly omitted from the proposal and that the owner of the land has not
appeared at the hearing, in person or by his representative designated in writing, the commission
shall continue the hearing on the petition and shall order notice given to the nonappearing owner
requiring him to appear before the commission and show cause, if any, why his land should not be
included in the proposal. Notice to nonappearing owners may be given by personal service or by
letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the
proposed boundary change as presented or as modified by the commission or disapprove the
proposed change, by an order stating the reasons for the decision of the commission. Any person
interested in a boundary change mayl, within 30 days after the date of a final order, appeal the order
Jor review under ORS 34.010 to 34.100] appeal the order in accordance with the provisions of ORS
183.480 to 183.500 governing judicial review of agency orders or, if the decision of the boundary
commission involves application of the state-wide planning goals, in accordance with the provisions of
sections 4 to 6 of this 1979 Act.

(4 Immediately after the effective date of a final order entered under subsection (3) of this
section and a proclamation declaring a minor boundary change approved if any is entered under
subsection (3) of ORS 199.505, the commission shall file a copy of the order and proclamation, if
any, with the Secretary of State, the assessor and the county clerk of each county in which the
affected territory, city or district is located, and the clerk of the affected city or district. If the
commission disapproves a minor boundary change, it shall send a copy of the final order to the
person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed.

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has apphed for and obtained the
necessary preliminary construction permits or certificates and the governing body of any taxing unit
obligated to furnish services and facilities in the area in which the construction is to take place may
enter into an agreement to carry out the purposes of ORS 311.850. An agreement entered into under
this section shall contain provisions pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit
prior in time to or during the period of the construction.

(b) The amounts of the payments to be made by the person proposing to construct the facility
and the dates for making the payments.

(c) A reduction in true cash value for the facility for purposes of computing the rate of levy of
the taxing unit entering into the agreement for each year of a period of years, not to exceed 10,
commencing on or in the course of completion of the construction of the facility. The amount of
reduction allowed by the agreement shall be a percentage amount, not to exceed 50 percent, of the
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trae cash value of the facility as of any assessment date affected by the reduction, and may be fixed
or graduated over the period of years for which the reduction is allowed. The total reduction
allowed by the agreement shall result in a tax benefit for the facility that is estimated to be
equivalent to the total amount of payments made under the agreement to the taxing unit, plus
interest at the maximum rate of eight percent per annum from the date of each payment; however,
in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor
of each county in which a taxing unit which is a party to the agreement is located.

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the
governing body of the taxing unit that is a party to the agreement may certify to the county assessor
that all payments have been made to the taxing unit in accordance with the terms of the agreement.
The county assessor shall not grant the exemption for any year unless he has received such
certificate. Review of denial of an exemption under this section shall be as provided by ORS [34.070
10 34. 100} 305.275.

Section 19. ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in
the manner provided in ORS 331.010 of the proposed change and the proposals and the session of
the board at which they will be considered. If no remonstrance is submitted requiring an election as
provided in subsection (2) of this section and if the board makes the findings set forth in subsection
(2) of ORS 330.090, the board shall declare that the change and proposals shall become effective as
provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the
qualified voters in a school district or area affected by the proposed change is filed with the district
boundary board within 20 days after the date set to consider the proposed change and the proposals
and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
submit the question of the proposed change and the proposals to the qualified voters of each
affected district or area from which a remonstrance was filed as nearly as possible in the manner
prescribed for annual school elections with the district boundary board acting in the place of the
local school districts. Separate elections shall be held in sequence, commencing with the least
populous district or area and progressing in order of population to the most populous district or
area. If the majority of votes in each election favor the change and the proposals, an election shall
be held in the next most populous district or area. The boundary board shall give notice of each
election in the manner provided in ORS 331.010.

(3) If the majority of votes cast in any affected district or area oppose the change and the
proposals, the change and the proposals shall be defeated, and the same or a substantially similar
change combined with substantially similar proposals shall not be considered until 12 months have
elapsed from the date of the election at which the change and the proposals were defeated. If the
vote is favorable in all remonstrating districts or areas, the district boundary board shall declare the
change and proposals effective as provided in ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board
determines that the proposition carried in the union high school district by a majority of votes cast,
and also carried in one or more of the common school districts by a majority of the votes cast in
each district, it shall declare the proposition carried as to those common school districts only in
which the proposition prevailed, and shall immediately proceed to change the boundaries of the
union high school district to include those districts desiring to be added thereto.

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition
signed by 100 percent of the owners of record or the contract purchasers of real property and 100
percent of the qualified voters of an area requesting that the area be annexed to another school
district to which it is contiguous is presented to the district boundary board, the board, if it makes
the findings set forth in subsection (2) of ORS 330.090, shall order the change to be made effective
on the following May 31, providing a remonstrance signed by the school boards of any affected
district or by the original petitioners is not presented to the State Board of Education within 30 days
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of the date of the order. If such a remonstrance is presented to the State Board of Education, the
board shall set a time for a hearing, give notice of the same, and hear the case in the area affected.
If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and
such determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the
manner provided in ORS 183.482. [A4 petition for a writ of review to review the action taken may be
filed with the circuit court within the time permitted by law.]

Section 20. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory
or annexation of less than an entire school district to another, the district school boards of the
districts affected by each change shall immediately after the change make an equitable division of
the then existing assets and liabilities between the districts affected by such change and provide the
manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the school districts affected and an additional member appointed by the other
appointees.

(3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators
selected fail to appoint the additional arbitrator within 30 days after the appointment of the
arbitrator last appointed, the Superintendent of Public Instruction shall notify the judge of the
circuit court senior in service of the county in which the administrative office of the most populous
school district is located. Within 10 days after receiving such notice, the judge shall appoint the
additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each
day’s service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus
incurred shall be equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [&y a writ of review] in the
manner provided in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the
division. Liabilities include all debts for which the respective districts in their corporate capacities
are liable at the time of division. In determining the assets, school property shall be estimated at its
fair value. The assets and liabilities shall be divided between the districts in proportion to the last
assessed value of the real and personal property. The district retaining the real property shall pay
the other districts concerned such sums as are determined in accordance with the provisions of this
section. All funds to be apportioned during the current school year, after such division, shall be
made in proportion to the resident average daily membership of the districts divided, as shown by
the report of such districts for the period ending the preceding June 30 as certified by the districts to
the administrative office of the county.

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected
by any final plan of reorganization adopted by the committee for the organization of an
administrative school district may petition the State Board of Education to have the plan revised or
modified in particulars set forth in such petition. Such petition shall be filed with the secretary of the
State Board of Education and a copy thereof shall be delivered to the secretary of the committee in
person or by certified mail within 30 days after adoption of such plan by the committee. The
petitioner shall have the right to be heard at the hearing provided by ORS 330.560 and to be
represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel
and to offer evidence and argument in opposition to such petition.

(2) Any petitioner may petition [#he circuit court for writ of review in the manner provided by
ORS 34,010 to 34.100 to review] the Court of Appeals in the manner provided by ORS 183.482 for
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judicial review of the decision or determination of the State Board of Education denying or
overruling the petition of such petitioner to revise or modify the final plan of reorganization in the
particulars set forth in the petition, provided that such petition for [ writ of] review shall be filed with
the [circuit court within 30) Court of Appeals within 60 days after the State Board of Education
approves the final plan of reorganization.

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an
annexation of territory and another community college district is affected, the boards of the districts
shall make an equitable division of the then existing assets and liabilities between the districts
affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the affected districts and an additional member appointed by the other
appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of
Education shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the
additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the State
Board of Education shall notify the judge senior in service of the circuit court of the principal
county. Within 10 days after receiving such notice, the judge shall appoint one additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each
day’s service, and necessary expenses, while serving in his official capacity. Expenses thus incurred
shall be equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the
manner provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable
at the time of division. In determining the assets, property shall be estimated at its fair value. The
assets and liabilities shall be divided between the districts in proportion to the last assessed value of
the real and personal property. The district retaining the real property shall pay the other districts
concerned such sums as are determined in accordance with the provisions of this section. All funds
to be apportioned during the current fiscal year, after such division, shall be made in proportion to
the number of persons in each district according to the latest federal census.

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. 740 to 459.155, or any
ordinance adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review
in the manner set forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within [ 34 60 days after receiving written notice of the findings of the board, any
fire service personnel aggrieved by the findings and order of the board may file an appeal from the
final order of the board with the [Circuit Court in Marion County. The appeal shall be heard on a
writ of review. If an appeal is filed, the order of the board shall not take effect until the court decides
the appeal] Court of Appeals in the manner provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820
and 476.825 and subsection (1) of this section may reapply for accreditation at any time after the
expiration of two years after the date on which the order of the board revoking his accreditation
became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and
every place of public assembly not having fixed seats and having a capacity of more than 100
persons shall post and keep posted a notice of the maximum number of persons allowed at any one
time as established by regulations of the State Fire Marshal or by the approved authority when such
public assemblies are located within the jurisdiction of a governmental subdivision granted the

Enrolled Senate Bill 435 Page 13




exemption provided by subsection (4) of ORS 476.030. All such capacity notices shall be on a form
approved or provided by the State Fire Marshal and shall be securely fixed and posted in a
conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the
approved authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection
finds a building or other structure described in subsection (1) of this section, to be occupied by a
number of persons in excess of the maximum number of persons allowed at any one time as set
forth in the capacity notice, the State Fire Marshal, or his deputies, assistants as defined in ORS
476.060, or the approved authority, as provided in subsection (4) of ORS 476.030, may close the
building or other structure for use or occupancy until compliance has been made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall
have immediate access to the circuit court for the county in which the building or other structure is
located for review of the order of exclusion or removal. Such access may be in the form of [a wrif of
review or other] amy appropriate judicial proceeding and shall be given priority over all other cases
on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other
remedies available to the State Fire Marshal, his deputies, or the approved authority, as provided by
subsection (4) of ORS 476.030.

SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

SECTION 27. This Act takes effect on November 1, 1979.

SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983.

(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of
Appeals before July 1, 1983; that is still pending on that date, shall be finally determined by the Land
Use Board of Appeals under sections 4 t6 6 of this Act.

SECTION 29. The provisions of sections 1 to 8 and 11 and 12 of this Act first apply to petitions
for review of land use decisions to be filed on or after November 1, 1979. Any petition before the
Land Conservation and Development Commission or any circuit court still pending on November 1,
1979, shall be finally determined by the commission or the court in the manner provided in ORS
34.010 to 34.100, 197.300 to 197.315 before the effective date of this Act.

Enrolled Senate Bill 435 Page 14




Chapter

Senate Bill

Passed by Senate
Repassed by Senate

ENROLLED

435

......

, Oregon Laws 1979

......

June 6,.1979
July 3, 1979

President of Senate

July 2, 1979

Secretary of State




OO0 N A e AW N e

[ T S T N N S . T S < T o T
W N = O 0 NN R W N = O

OREGON LEGISLATIVE ASSEMBLY--1979 Regula:r Session

C-Engrossed
Senate Bill 435

Ordered by the House June 28
(Including Amendments by Senate May 24 and June 1
and by House June 28)

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

Declares legislative policy. Creates Land Use Board of Appeals. Specifies membership of the board.
Requires board to conduct review proceedings prescribed by this Act and to establish rules governing such
proceedings. Requires board to prepare recommendations concerning allegations of violations of state-wide
planning goals contained in petitions filed for review. Permits party to proceedings to file written exceptions to
boa.rd;%irrclecommendation. Permits party to seek judicial review by Court of Appeals of the final order issued in
proceedings.

Effective [January 1, 1980} November 1, 1979. Repeals board July 1, 1983.

A BILL FOR AN ACT
Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180,

311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300,

197.305, 197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979
Act to accomplish these objectives. R

SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more than five
members appointed by the Governor subject to confirmation by the Senate in the manner provided in ORS
171.560 and 171.570. The board shall consist of a chief hearings referee and such other referees as the
Governor considers necessary. The members of the board first appointed by the Governor shall be appointed
by the Governor to serve for a term beginning November 1, 1979, and ending July 1, 1983. The salaries of the
members shall be fixed by the Governor unless otherwise provided for by law. The salary of a member of the
board shall not be reduced during the period of service of the member.

(2) The Governor may at any time remove any member of the board for inefficiency, incompetence,
neglect of duty, malfeasance in office or unfitness to render effective service. Before such removal the
Governor shall give the member a copy of the charges against the member and shall fix the time when the
member can be heard in defense against the charges, which shall not be less than 10 days thereafter. The

hearing shall be open to the public and shall be conducted in the same manner as a contested case under ORS

NOTE: Matter in bold face in an amended section is new; matter [ifalic and bracketed] is existing law to be omitted;
complete new sections begin with SECTION.
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183.310 to 183.500. The decision of the Governor to remove a member of the board shall be subject to judicial
review in the same manner as provided for review of contested cases under ORS 183.480 to 183.500.

(3) Referees appointed under subsection (1) of this section shall be members in good standing of the
Oregon State Bar.

SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner prescribedb

in section 4 of this 1979 Act.

(2) In conducting review proceedings the members of the board may sit together or separately as the chief
hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues
arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adépt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

Q) “Land use decision’’ means:

(a) A final decision or determination made by a city, county or special district governing body that
concerns the adoption, amendment or application of:

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or determination of a state agency other than the Land Conservation and Development
Commission, with respect to which the agency is required to apply the state-wide planning goals.

(2) “Person’’ means any individual, partnership, corporation, association, governmental subdivision or
agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced by
filing a notice of intent to appeal with the L.and Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

@) Exgept as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-juds:ial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or in writing;
and

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a

person whose interests are adversely affected or who was aggrieved by the decision.
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(4) A notice of intent to appeal a land use decision shall be filed not later than 30 days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or
special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $50 and a deposit for costs of $150.
In the event a petition for review is not filed with the board as required in subsection (6} of this section, then the
filing fee and deposit shall be awarded to the city, county, special district or state agency as cost of preparation
of the record.

(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record of the proceedihg under review. By stipulation of all parties to
the review proceeding the record may be shortened. The board may require or permit subsequent corrections
to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

(a) The facts that establish that the petitioner has standing.

(b) The date of the decision. -

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record,.if-any. In the
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the ’board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record.

(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the order is
not issued within 90 days and no extension of time has been stipulated to by the parties, the decision being
reviewed shall be considered affirmed and the decision may then be appealed in the manner provided in section
6a of this 1979 Act.

(9) Upon entry of its final order the board may, in its discretion, award costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review. The deposit required by subsection (4) of this
section shall be applied to any costs charged against the petitioner.

(10) Orders issued under this section may be enforced in appropriate judicial proceedings.

(11) The board shall provide for the publication of its orders and those previously issued by the

commission which are of general public interest in the form it deems best adapted for public convenience.

_Publications shall constitute the official reports of the board and the commission and shall be made available

for distribution in the manner provided in ORS 2.160 and 9.790.
12 All fees collected by the board under this section that are not awarded as costs shall be paid over to the
State Treasurer to be credited to the General Fund.
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SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act.

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide »
planning goals, the board shall review the decision and prepare a final order affirming, »reversing or remanding
the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until the commission has reviewed the recommendation of the board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued ifs determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:

(a) The board finds that the city, couhty or special district governing body:

(A) Exceeded its jurisdiction;

(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

(D) Improperly construed the applicable law; or

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section 6a
of this 1979 Act.

SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board
shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide
planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to
each party to the proceeding. The recommendation shall include a general summary of the evidence contained
in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
state-wide planning goals. The recommendation shall also state whether the petition raises matters of such
importance that the commission should hear oral argument from the parties.

(2) Each party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

(3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument to the commission unless the board
recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.
The commission shall be bound by any finding of fact of the city, county, special district or state agency for

which there is substantial evidence in the record. The commission shall issue its determination on the
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recommendation of the board and return the determination to the board for inclusion in the board’s order under
section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. If additional time is required, the
commission shall obtain the consent of the parties for a postponement.

{4) No determination of the commission issued under subsection (3) of this section is valid unless all
members of the commission have received the recommendation of the board in the matter and any exceptions
thereto that were timely filed with the board and at least four members of the commission concur in its action in
the matter.

(5) If the commission receives a recommendation from the board concerning a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, and the commission has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to subsection (1) of ORS 197.251, the commission
may suspend its consideration of the request for compliance acknowledgment until it has issued its
determination on the recommendation of the board and the board has issued a final order. In any event the
commission shall issue its determination on the recommendation of the board within the time limits established
in subsection (3).of this section.

(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section.

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6 of
this 1979 Act, may seek judicial review of a final order issued in those proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders ‘issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section. '

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
petition shall be filed within 30 days only fo]léwing the date the order upon which the petition is based is
served. Date of service shall be the date on which the board delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
sﬁa]l be served by registered or certified mail lipon the board, and all other parties of record in the>b0ard
proceeding. ‘

(5) (2) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of: '

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board

* denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would

result from the granting of the stay.

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary tb bring the matter to issue before the Court of
Appeals within specified reasonable periods of time.
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(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record of the proceeding under

review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party »

unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review.

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if
it finds:

(2) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional; or l

() The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read: )

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) “Activity of state-wide significance’” means a land conservation and development activity designated
pursuant to ORS 197.400.

(2) “Board’” means the Land Use Board of Appeals or any member thereof.

[(2)] (3) ““Commission’’ means the Land Conservaﬁon and Development Commission.

[(3) @ ““Committee’” means the Joint Legislative Committee on Land Use.

[(4)l (5) ‘Comprehensive plan’’ means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all functional and natural
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. “‘Comprehensive’ means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. “General
nature’” means a summary of policies and proposals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is ‘“‘coordinated”” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated as much as possible. ‘‘Land”’ includes water, both surface and subsurface, and the air.

[(3)1 (6) “*Department’’ means the Department of Land Conservation and Development.

[(6)l (7) “Director’’ means the Director of the Department of Land Conservation and Development.

[(7) 8) “*Goals” mean the mandatory state-wide planning standards adopted by the commission pursuant
t0 ORS 197.005 to 197.430.

(8 (9 “‘Guidelines” mean suggested approaches designed to aid cities and counties in preparation,

adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
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special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach. |

[(9)] (10) *“Special district”” means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass transit
districts and sanitary districts.

[(10)) A1) *“Voluntary association of local governments’ means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse. |

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS
197.251, the commission may condition the compliance schedule for the city or county to direct the ¢ity or
county to apply specified goal requirements in approving or denying future land conservation and development
actions if the commission finds that past approvals or denials would have constituted violations of the
state-wide planning goals and: : '

(a) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulatlons lneffecuve in
achieving the state-wide planning goals through performance of the compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and substantially
nnpan:s the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county. ] ‘

(3) Nothing in this section is intended to limit or modify the powers of the commission or the board under
ORS 197.251; [197.300 to 197.315] sections 4 to 6 of this 1979 Act or 197. 320 The powers of the commission
under this section are intended to be im addition to, and not in lieu of, ORS 197.005 to 197.430 (1975 :
Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, ““action or suit’”’ includes but is not limited to a twrit of revi'ew] '
proceeding under [ORS 34.010 to 34.100 and any review proceeding conducted by the commission pursaant (o
ORS 197,300, sections 4 to 6 of this 1979 Act.

(2) If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does

in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred
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by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor.

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take placeA
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information required by the city or county as prescribed by rule of the commission.

(2) I the city or county finds after review of the application that the proposed activity complies with
state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of
the cities or counties affected by the activity.

(4) Actions pmsuant to this section are subject to review [pursuant to ORS ]27'. 00, under sections 4 to 6 of
this 1979 Act. | ;

Section 7d. ORS 197.090 is amended to read:

“197.090. Subject to policies adopted by the commission, the director shall:

(1) Be the administrative heéd of the department.

(2) Coordinate the activities of the department in its land conservation and development functions with
such funcﬁons of federal agencies, other state agencies, cities, counties and special districts.

(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the department,
prescribe their duties and fix their compensation, subject to the State Merit System Law.

(4) Represent this state before any agency of this state, any other state or the United States with respect to
land conservation and development within this state. '

(5) Provide clerical and other necessary support services for the Land Use Board of Appeals.

Section 8. ORS 34.020 is amended to read: _

34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or tribunal may have the decision or determination thereof reviewed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
order involving the merits and necessarily affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judge] shall require the

" plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of $100, to the effect that

he will pay all costs and disbursements that may be adjudged to the defendant on the review. [7he court or
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judge may allow the undertaking to be given in a sum not less than 350, wher itis probable that such sum will be
sufficient.)

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereofl, or, in counties where the county
court has judicial functions, by the county court [or Judge of the county] wherein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination

with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition

“shall be signed by the plaintiff or his attorney, and verified by the certificate of an attorney to the effect that he

has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the .
date of the decision or determination sought to be reviewed. k

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of the court [or
judge] issuing the writ, the writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupon the proceedings shall be stayed accordingly. -

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34. 055 may not
require the defendant to desist from further proceedings regarding the project unless the undertaking required by
ORS 34.055 has been given to the court or judge.)

Section 10a. ORS 215.416 is amended to read: ;

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the apphcatlon and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
on the application may be extended for a reasonable period of time, as determined by the hearmgs offlcer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisioné. The approval may include such
conditions as are authorized by statute or county legislation. o

(4) Hearings under this section shall be held only after notice to the applicant and also notice to other
persons as otherwise provided by law.

(5) Approval or denial of a permit application shall be based on standards and criteria which sha]l be set

forth in the zoning ordinance or other appropriate ordinance or regulation of the county and which shall relate

‘ approval or denial of a permit application to the zoning ordinance and comprehensive plan for the area in which

the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a
whole.
(6) Approval or denial of a permit shall be based upon and accompanied by a brief statement that explains

the criteria and standards considered relevant to the decision, states the facts relied upon in rendering the

s
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decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Approval or denial of a discretionary permit application shall be based on standards and
criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a
discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan for the city as a
whole.

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states th¢ facts relied upon in
rendering the decision and explains the justification for the decision based on the criteria, standards and facts
set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appellate
authority on its own motion may review the action. The procedure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [A# appeal or review proceeding shall be based upon, but not
limnited to, the record of the hearings officer’s action.)

(2) A party aggrieved by the final determination may have the determination reviewed [under ORS 34.010
to 34.100] in the manner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or council of the city, or both, however the council prescribes. The appellate authority on its own
motion may review the action. The procedure for such an appeal or review shall be prescribed by the council,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.,

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
may have the determination reviewed under [ OR.S 34,070 o 34, 100} sections 4 to 6 of this 1979 Act. k

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court including a district court, officer, or
tribunal other than an agency as defined in subsection (1) of ORS 183.310 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or Air;

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the whole
record; [or]

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [7ig/#] interest of the plaintiff, and not otherwise. The fact that the right of
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appeal exists is no bar to the issuance of the wnt

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the county in
which the hearing was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.0/0 to
34.100, 183.482.

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[(2)] (1) Xf the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[£0 the Supreme Courf] as provided for appeals in other proceedings.

[(3) (2) An action to determine the validity of a formation or change of organization proceedmg may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)) (3) For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 15a. If House Bill 2642 becomes law, section 15 of this Act is repealed and ORS 198.785, as
amended by section 7, chapter _____, Oregon Laws 1979 (Enrolled House Bill 2642), is further amended to
read:

£¢198.785. w4 proceeding may not be maintained to contest the validity of a formation or c/tange of
organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[(2)} (1) If the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by .the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[£o the Court of Appeals) as provided for appeals in other proceedings.

[(3/l 2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(@) (3) For the purpose of an action to determine or contest the validity of a formation or change of

organization, the formation or change shall be considered complete and final upon the date the order of
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formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

(2) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition
for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
either to include or exclude territory. If the commission determines that any land has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an
order stating the reasons for the decision of the commission. Any person interested in a boundary change mayf{,
within 30 days after the date of a final order, appeal the order for review under ORS 34.010 to 34. 100} appeal the
order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orders or, if
the decision of the boundary commission involves application of the state-wide planning goals, in accordance with
the provisions of sections 4 to 6 of this 1979 Act. '

(4) Immediately after the effective date of a final order entered under subsection (3) of this section and a
proclamation declaring a minor boundary change approved if any is entered under subsection (3) of ORS
199.505, the commission shall file a copy of the order and pro¢1amation, if any, with the Secretary of State, the
assessor and the county clerk of each county in which the affected territory, city or district is located, and the
clerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
copy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed.

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary
preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
to or during the period of the construction.

" (b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments.

(¢) A reduction in true cash value for the facility for purposes of computing the rate of levy of the taxing

unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
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course of completion of the construction of the facility. The amount of reduction allowed by the agreement
shall be a percentage amount, not o exceed 50 percent, of the true cash value of the facility as of any
assessment date affected by the reduction, and may be fixed or graduated over the period of years for which
the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the
facility that is estimated to be equivalent to the total amount of payments made under the agreement to the
taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
however, in no event shall the total reduction in true cash value during the periqd of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor of each
county in which a taxing unit which is a party to the agreement is located.‘

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing
body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments
have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
grant the exemption for any year unless he has recei;/ed such certificate. Review of denial of an exemption
under this section shall be as provided by ORS [34.010 to 34, 100} 305.275.

Section 19. ORS 330.101 is amended to read: ‘

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in the
manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at
which they will be considered. If no remonstrance is submitted requiring an election as provided in subsection
(2) of this section and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
declare that the change and proposals shall become effective as provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the qualified
voters in a school district or area affected by the proposed change is filed with the; district boundary board
within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the proposed change
and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed
as nearly as possible in the manner prescribed for annual school elections with the district boundary board
acting in the place of the local school districts. Separate elections shall be held in sequence, commencing with
the least populous district or area and progressing in order of population to the most populous district or area.
If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
most populous district or area. The boundary board shall give notice of each election in the manner provided in
ORS 331.010. ‘

(3) If the majority of votes cast in any affected district or area oppose the change and the proposals, the
change and the proposals shall be defeated, and the same or a substantially similar change combined with
substantially similar proposals shall not be considered until 12 months have elapsed from the date of the
election at which the change and the proposals were defeated. I the vote is favorable in all remonstrating
districts or areas, the district boundary board shall declare the change and proposals effective as provided in
ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board determines
that the proposition carried in the union high school district by a majority of votes cast, and also carried in one

or more of the common school districts by a majority of the votes cast in each district, it shall declare the
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proposition carried as to those common school districts only in which the proposition prevailed, and shall
immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto.

' (5) Notwithstanding the provisions of subsections ( 1), (2) and (3) of this section, if ‘a petition signed by 100
percent of the owners of record or the contract purchasers of real property and 100 percent of the qualified
voters of an area requesting that the area be annexed to another school district to which it is contiguous is
presented to the district boundary board, the board, if it makes the findings set forth in subsection (2) of ORS
330.090, shall order the change to be made effective on the following May 31, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within-30 days of the date of the order. If such a remonstrance is presented to the State Board of
Education, the board shall set a time for a hearing, give notice of the same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and such
determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the manner
provided in ORS 183.482. [A petition for a writ of review to review the action taken ma 1y be filed with the circuit
court within the time permitted by law.)

Section 20. ORS 330.123 is amended to read:v

330.123. (1) When changes in school district boundaries are made by the detachment of territory or
annexation of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then existing assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member appointed by the other appointees.

(3) In the event any such district school board fails to appoint an arbitrator within' 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators selected fail to
appoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the
Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is located. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review] in the manmer provided
in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities include all debts for which the respective districts in their corporaté capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal
property. The district retaining the real property shall pay the other districts concerned such sums as are
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determined in accordance with the provisions of this section. All funds to be apportioned during the current
school year, after such division, shall be made in proportion to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the preceding June 30 as
certified by the districts to the administrative office of the county.

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person'residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school district may
petition the State Board of Education to have the plan revised or modified in particulars set forth in such
petition. Such petition shall be filed with the secretary of the State Board of Education and a copy thereof shall
be delivered to the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition. ‘

(2) Any petitioner may petition [#he circuit court for writ of review in the manner provided by ORS 34.010 to
34.100 to review) the Court of Appeals in the manner provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or modify the final plan of reorganization in the particulars set forth in the petition, provided that such petition
for [writ ofl review shall be filed with the [circuit court within 30 Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization.

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an annexation
of territory and another community college district is affected, the boards of the districts shall make an
equitable division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division. ‘

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of 6ne member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the additional arbitrator within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of fhe circuit court of the principal county. Within 10 days after receiving such notice,
the judge shall appoint one additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thug incurred shall be equally
apportioned among the districts concerned. |

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review) in the manner
provided in ORS 33.320 to 33.340. '

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are liable at the time of division.

In determining the assets, property shall be estimated at its fair value. The assets and liabilities shall be divided

%
|
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between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal year, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
census.

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. 740 10 459. 155, or any ordinance
adopted pursuant thereto,) 459.150 shall be taken solely and. exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.‘100.

Section 24. ORS 476.835 is amended to read: )

476.835. (1) Within [.30] 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal] Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as established by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction
of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) ¥ the State Fire Marshal, or his deputies, assistants as defined in ‘ORS 476.060, or the approved
authority, as provgd by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other
structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the
maximum number of persons allowed at any one time as set forth in the capacity notice, the State Fire Marshal,
or his deputies, assistants as defined in ORS 476.060, or the approved authority, as provided in subsection @)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made. 1

(3) The owner of any building or other structure closed under subsection (2) of this section shall havé
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the form of [a writ of review or otheA any
appropriate judicial proceeding and shall be given priority over all other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
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to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection (4) of ORS
476.030.

SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

SECTION 27. This Act takes effect on November 1, 1979.

SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983.

(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of Appeals
before July 1, 1983, that is still pending on that date, shall be finally determined by the Land Use Board of
Appeals under sections 4 to 6 of this Act. |

SECTION 29. The provisions of sections 1 to 8 and 11 and 12 of this Act first apply to petitions for review
of land use decisions to be filed on or after November 1, 1979. Any petition before the Land Conservation and
Development Commission or any circuit court still pending on November 1, 1979, shall be finally determined by
the commission or the court in the manner provided in ORS 34.010 to 34.100, 197.300 to 197.315 before the
effective date of this Act.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session
B-Engrossed
Senate Bill 435

Ordered by the Sena,te June 1.
(Including Amendments by Senate May 24 and June 1) ~

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
) Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

Declares legislative policy. Creates Land Use Board of Appeals [within the Department of Land
Conservation and Developmenf]. Specifies membership of the board. Requires board to conduct review
proceedings prescribed by this Act and to establish rules governing such proceedings. Requires board to
prepare recommendations concerning allegations of violations of state-wide planning goals contained in
petitions filed for review. Permits party to proceedings to file written exceptions to board’s recommendation.
Permits party to seek judicial review by Court of Appeals of the final order issued in proceedings.

Effective January 1, 1980. Repeals board July 1, 1983.

1 o A BILL FOR AN ACT

2 Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

3 181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180,

4 311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300,

5 197.308, 197.310, 197.315 and 203.200; and prescribing an effective date.

6  Belt Enacted by the People of the State of Oregon:

7 SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.

8 SECTION Ia. It is the policy of the Legislative Assembly that time is of the essence in reaching final

9  decisions in matters involving land use and that those decisions be made consistently with sound principles
. I.Z governing judicial review. It is the intent of the Legislative Asserp™*" "~ ~—~~¢*=~ ~nnéinne 1a 0 Ga of this 1979

i Actto accomplish these objectives. be appointed by the . ‘

Governor to serve for a term beginning November 1, 1979, and ending

July 1, 1983. )

14 ATT S Stay G Wilnle e

Thc oalary of a member of the bbard shall not be reduced

=

during the‘period of service of the member.

A(2) The Governor may at any time remove any member of the
boé;d for inefficiency, incompetence, neglect of duty, malfeasance
in‘office or unfitness to render effectiye service. Before such
removal fhe Govefnor shall give the member a COpPY of the charges
against the member and shall fix the time when the member can be
heard in defense against the charges, which shall not be less than
10 days thereafter. The hearing shall be open to the public and
shall be conducted in the same manner as a contested case under ORS
183.310 to 183.500. The decision of the Governor to remove a member

of the board shall be subject to- judicial review in the same mannexr

as prov1ded for review of contested cases under ORS 183.480 to

183.500.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

B-Engrossed
Senate Bill 435

Ordered by the Senate June 1 B
(Including Amendments by Senate May 24 = June 1) .

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
, Committee on Writs of Review)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

Declares legislative policy. Creates Land Use Board of Appeals [within the Department of Land
Conservation and Developmend]. Specifies membership of the board. Requires board to conduct review
proceedings prescribed by this Act and to establish rules governing such proceedings. Requires board to
prepare recommendations concerning allegations of violations of state-wide planning goals contained in
petitions filed for review. Permits party to proceedings to file written exceptions to board’s recommendation.
Permits party to seek judicial review by Court of Appeals of the final order issued in proceedings.

Effective January 1, 1980. Repeals board July 1, 1983.

A BILL FOR AN ACT
Relating to judicial review;‘creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,
181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180,
311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300,
197.305, 197.310, 197.315 and 203.200; and prescribing an effective date.
Be It Enacted by the People of the State of Oregon:
~ SECTION 1. Sections la to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.
SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles

governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979

Act to accomplish these objectives.
SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more than five
members appointed by the Governor subject to confirmation by the Senate in the manner provided in ORS

-Oregon State Bar. .

SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner prescribed
in section 4 of this 1979 Act. ‘

(2) In conducting review proceedings the members of the board may sit together or separately as the chief
hearings referee shall decide. v

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues

NOTE: Matter in bold face in an amended section is new; matter [#alic and bracketed] is existing law to be omitted;
complete new sections begin with SECTION.
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arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) “Land use decision’” meaﬁs:

(a) A final decision or determination made by a city, county or special district governing body that
concerns the adoption, amendment or application of:

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

CA zomgg, subd1v131on or other ordmance that unplements a comprehenswe plan or

®YA final dec1s1on or detenn;nauon ofa state agency;wuh respect to which the agency
the state-wide planning goals. {

() “Person’’ means any individual, partnership, corporation, association, governmental subdivision or
agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced by
filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

(2) Except as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-judicial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or in writing;
and '

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a
person whose interests are adversely affected or who was aggrieved by the decision.

(4) A notice of intent to appeal a land use decision shall be filed not later than;&days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or

special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and fﬂed in the form and manner

prescribed by rule of the board and shall be accompanied by a filing fee of $2@@ ln the evem a petmon for ;
review is not filed with the board as required in subsection (6) of this sectlon, then the filing fee sha]l bc o

awarded to the city, county, special district or state agency as cost of preparation of the record.

(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record, if-any, of the proceeding under review. By stipulation of all

o,
Y

is required to apply

&

?
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parties to the review proceeding the record may be shortened. The board may require or permit subsequent

2 corrections to the record.
3 (6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
4  and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
5 reviewed and shall state:
6 (a) The facts that establish that the petitioner has standing.
7 (b) The date of the decision.
8 (c) The issues the petitioner seeks to have reviewed.
9 (7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record ,ﬁfanv In the A
10 case of disputed allegations of unconstitutionality of the decision, standing, ex parte comtacts or other
11 procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
12 may take evidence and maké findings of fact on those allegations. The board shall be bound by any finding of
13 fact of the city, county or special district governing body or state agency for which there is substantial evidence
14  inthe whole record. :
15 - (8) The board shall i issue a fmal order w1thm 80 days after the date of flhng of the petltlon If the order is ;
16 ;wt 1ssued with 90 dayg;, the dec1s1on bemg revxewed shall be c0n51dered affnmed :

" — e

and the dec151on may then be appealed in the mannerjpr0V1ded in

JEUE BRL wtawr prmw v, o -

FET

“" n1is under review.

A

section 6a of this 1979 Act® The deposit required by

subsection (4) of this section shall be applied to any costs‘§? 

charged against the petitioner..in the form it deems best adapted for public convenience.

23 P -1 Py i
s (12) All fees collected by the board under this sectlon that /i

are not awarded as costs shall be paid over to the State Treasqrer)

b dited to the General Fund ~as10m and proceed as provided in section 6 of this 1979
to be credite o the General F . ’

28 (2) Where a petition for review contains no allegations that a land use decision violates the state-wide
29  planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding

30  the decision.

e

31 (3) Where a petition for review contains both allegations that a land use decision violates the state-wide
32  planning goals and other allegations of error, the board shall review the decision and proceed as provided in
33 section 6 of this 1979 Act with respect to the allegations of viclation of the state-wide planning goals, and

e e

34  prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
35  concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
36  issued until the commission has reviewed the recommendation of the board on the issues concerning the
37  state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
38  incorporate the determination of the commission into the final order to be issued under this subsection.

39 (4) The board shall reverse or remand the land use decision under review only if:

40 (a) The board finds that the city, county or special district governing body:

41 (A) Exceeded its jurisdiction;
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parties to the review proceeding the record may be shortened. The board may require or permit subsequent
corrections to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

(a) The facts that establish that the petitioner has standing.

{b) The date of the decision.

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record,,i@ﬁ@mﬁg& In the
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence

in the whole record.

not 1ssued within 90 day?s the demslon bemg revnewed shall be conmdered affnrmed
(9) Upon entry of its final order the board may, in its discretion, award costs to the prevcuhng party
including the cost of preparation of the record if the prevailing party is the city, county or special district

x“
governing body or state agency whose decision is under rewew w‘t

(10) Orders issued under this section may be enforced in appropnate judicial proceedings.
(11) The board shall provide for the publication of its orders and those previously issued by the
commission which are of general public interest in the form it deems best adapted for public convenience.

Publications shall constitute the official reports of the board and the commission and shall be made available .

ffr distribution in the manner provided in ORS 2.160 and 9.750.

SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979

- Act.

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding
the decision. '

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until the commission has reviewed the recommendation of the board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:

(a) The board finds that the city, county or special district governing body:

(A) Exceeded its jurisdiction;

- (8) The board shall issue a, fmal order w1thm 90 da.ys a.fter the date of thng of the petmon If the order is
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(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

(D) Improperly construed the applicable law; or

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section 6a
of this 1979 Act.

SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board
shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide
planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to
each party to the proceeding. The recommendation shall include a general summary of the evidence contained
in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
state-wide planning goals. The recommendation shall also state whether the petition raises matters of such
importance that the commission should hear oral argument from the parties.

(2) Bach party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

7 (3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument to the commission unless the board
recomiends that oral argument not be allowed and the commission concurs with the board’s recommendation.
The commission shall be bound by any finding of fact of the city, county, special district or state agency for
which there is substantial evidencé in the record. The commission shall issue its determination on the
recommendation of the board and return the determination to the board for inclusion in the board’s order under
section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. If additional time is required, the
commuission shall obtain the consent of the parties for a postponement.

4) No determination of the commission issued under subsection (3) of this section is valid unless all
members of the commission have received the recommendation of the board in the matter and any exceptions
thereto that were timely filed with the board and at least four members of the commission concur in its action in
the matter.

(5) If the commission receives a recommendation from the board concerning a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, and the commission has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to subsection (1) of ORS 197.251, the commission

may suspend its consideration of the request for compliance acknowledgment until it has issued its

| determination on the recommendation of the board and the board has issued a final order. In any event the

commission shall issue its determination on the recominendation of the board within the time Limits established

i

e




e

e O R

o i s LN,

b S R e

O 60 N1 W D W RN e

[ - T S e W = S St G VPR Y
QN0 N A L R W e S

22

5] B-Eng. SB 435

(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section. i

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6 of
this 1979 Act, may seek judicial review of a final order issued in those proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this.section.

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be‘the date on which the board delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be served by registered or certified mail upon the board, and all other parties of record in the board
proceeding.

(5) (a) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of:

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board
denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would
result from the granting of the stay.

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary to bring the matter to issue before the Court of
Appeals within specified reasonable periods of time. ’

(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record bf the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsectibn, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolousﬂpetition for review.

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if
it finds:

(a) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for -
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional ; or
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(c) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) “Activity of state-wide significance’” means a land conservation and development activity designated
pursuant to ORS 197.400.

(2) “Board’’ means the Land Use Board of Appeals or any member thereof.

(2} (3 ““Commission’® means the Land Conservation and Development Commmission.

[(3] @ “Committee’’ means the Joint Legislative Committee on Land Use.

[(4)] (5) ““Comprehensive plan’’ means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all functional and natural
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘‘Comprehensive’ means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. “General
nature”’ means a summary of policies and proposals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is “‘coordinated” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated as much as possible. ‘“Land’’ includes water, both surface and subsurface, and the air.

[(5) (6) ““Department’® means the Department of Land Conservation and Development.

[(6]l (T) “‘Director’’ means the Director of the Department of Land Conservation and Development.

[(7) ®) ““Goals’’ mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430.

[(B) (9) “Guidelines” mean suggested approaches designed to aid cities and counties in preparation,
adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach.

[(9) (1) ““Special district” means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass transit
districts and sanitary districts.

(70} (11) “Voluntary association of local governments’” means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse.

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS
197.251, the commission may condition the compliance schedule for the city or county to direct the city or
county to apply specified goal requirements in approving or denying future land conservation and development
actions if the commission finds that past approvals or denials would have constituted violations of the

state-wide planning goals and:

g
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(a) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and substantially
impairs the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county. '

(3) Nothing in this”section is intended to limit or modify the powers of the commission or the board under
ORS 197.251, [197.300 to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers of the commission
under this section are intended to be in addition to, and not in lieu of, ORS 197.005 to 197.430 (1975
Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, ‘‘action or suit’’ includes but is not limited to a [writ of review]
proceeding under [ORS 34.010 to 34, 100 and any review proceeding conducted by the commission pursuant to
ORS 197. 300, sections 4 to 6 of this 1979 Act.

(2) If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred
by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor. '

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information reqﬁired by the city or county as prescribed by rule of the commission.

(2) If the city or county finds after review of the application that the proposed activity complies with
state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved. ’

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessai'y to assure that the activity complies with state-wide goals and the comprehensive plans of

the cities or counties affected by the activity.
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(4) Actions pursuant to this section are subject to review [pursuant to ORS 197. 300} under sections 4 to0 6 of
this 1979 Act.

Section 7d. ORS 197.090 is amended to read:

*4197.090. Subject to policies adopted by the commission, the director shall:

(1) Be the administrative head of the department.

(2) Coordinate the activities of the department in its land conservation and development functions with
such functions of federal agencies, other state égencies, cities, counties and special districts.

(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the department,
prescribe their duties and fix their compensation, subject to the State Merit System Law.

(4) Represent this state before any agency of this state, any other state or the United States with respect to
land conservation and development within this state.

(5) Provide clerical and other necessary support services for the Land Use Board of Appéals.

Section 8. ORS 34.020 is amended to read:

34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by

any inferior court, officer, or tribunal may have the decision or determination thereof reviewed for errors, as

“provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate

order involving the merits and necessarily affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read: 7

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or Judgé} shall require the
plaintiff to give an undertaking to its approval, with one or more sureties, in the sumof $100, to the effect that
he will pay all costs and disbursements that may be adjudged to the defendant on the review. [The court or
Judge may allow the undertaking to be given in a sum not less than 550, when it is probable that such sum will be
sufficient.)

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereof], or, in counties where the county
court has judicial functions, by the county court [or judge of the county) wherein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination
with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition
shall be signed by the plaintiff or his attorney, and verified by the certificate of an attorney to the effect that he
has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the
date of the decision or determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided.in subsection (2) of this section,] In the discretion of the court [o7
Jjudgé) issuing the writ, the writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupon the proceedings shall be stayed accordingly.

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not
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require the defendant to desist from further proceedings regarding the project unless the undertaking required by
ORS 34.055 has been given fo the court or judge.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the application and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the épplicant, the proceeding
on the application may be extended for a reasonable period of time, as determined by the hearings officer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of lahd is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisions. The approval may include such
conditions as are authorized by statute or county legislation.

“ (4) Hearings under this section shall be held only after notice to the app]_icant and also notice to other
persons as otherwise provided by law. '

(5) Approval or denial of a permit application shall be based on standards and criteria which shall be set
forth in the zoning ordinance or other appropriate ordinance or regulation of the county and which shall relate
approval or denial of a permit application to the zoning ordinance and comprehensive plan for the area in which

the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a

~whole.

(6) Approval or denial of a permit shall be based upon and accompanied by a brief statement that explgins
the criteria and standards considered relevant to the decision, states the facts relied upon in rendering’ the
decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (D ng gpproval or denial of a discretionary permit application shall be based on standards

and criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a‘

discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan for the city as a
whole. ‘

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied upon in

rendering the decision and explains the justification for the decision based on the criteria, standards and facts

set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appellate
authority on its own motion may review the action. The procédure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [A# appeal or review proceeding shall be based upon, but not
limited to, the record of the hearings officer’s action.] '
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(2) A party aggrieved by the final determination may have the determination reviewed [under ORS 34.010
to 34. 100, in the manner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or council of the city, or both, however the council prescribes. The appellate authority on its own
motion may review the action. The procedure for such an appeal or review shall be prescribed by the coungcil,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
may have the determination reviewed under {ORS 34.010 to 34. 100, sections 4 to 6 of this 1979 Act.

Section 13. ORS 34.040 is amended to read: 3

34.040. The writ shall be allowed in all cas;;/v(/fnér the uffernor oourt omcer,’ r/&lbunal other than !,af

district-court-or an agency as defined in subsection (1) of ORS 183.3 10 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or him];

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the whole
record; [o7]

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [7g//] interest of the plaintiff, and not otherwise. The fact that the right of
appeal exists is no bar to the issuance of the writ.

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the county in
which the hearing was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.010 to
34. 100, 183.482.

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198,705 to 198.955 uniess commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[(2] (D) ¥ the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[£0 the Supreme Court] as provided for appeals in other proceedings.

[(3)} (2) An action to determine the validity of a formation or change of orgamzatlon proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.




ﬁ%ection 15a. If House Bill 2642 becomes law, section 15 of

this Act is repealed and ORS 198.785, as amended-by section 7,

chapter ., Ore

gon Laws 1979 (Enrolled House Bill 2642), 1is

L

further amended to read: ~county

198.785. [(1) A proceeding may not be maintained to contest the
validity of a formation or change of organization proceeding
conducted under ORS 198.705 to 198.955 unless commenced within 30
days after the date the formation of the district or change of
organization is complete.]‘

[(2)] (1) If the county clerk refuses to accept and file a
ipetition for formation or for change of organization; or if the
'%county board refuses to call a special election as provided by ORS
198.705 to 198.955, any citizen of the affected district oxr

territory may apply within 10 days after such refusal o the

:circuit court of the principal county for a writ of mandamus to

compel the county board or county clerk to do so. If it is decided

by the circuit court that the petition for formation or change of g

organization is legally sufficient and the requisite number of
signatures is attached, the circuit court shallvdirect the county
board to call the election. The suit shall be advanced on the
docket and decided by the circuit court as quickly as ﬁossible.
 Either ﬁarty may appeal [to the Court of Appeals] as provided for

appeals in other proceedings.

[(3)] (2) An action to determine the validity of a formation or
change of organization proceeding may also be brought pursuant to

- ORS 33.710 and 33.720 or 34.010 to 34.100.

| [(4)] (3) For the purpose of an action to determine or contest

the validity of a formation or change of organization, the

> formation or change shall be considered complete and final upon the
date the order of formation oxr the order, resolution or statement

announcing a change of organization is filed with the county clerk

as provided by ORS 198.780.
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[(4)] (3) For the purpose of an action to determine or contest the validity of a formation or change of

2 organization, the formation or change shall be considered complete and final upon the date the order of
3  formation or the order, resolution or statement announcing a change of organization is filed with the county
4 clerk as provided by ORS 198.780. |

5 Section 16. ORS 199.461 is amended to read:

6 199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

7 (a) Cause a study to be made of the proposal offered by the petition. '

8 (b) Conduct one or more public hearings on the proposal.

9 (2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition
10 for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
11 either to include or exclude territory. If the commission determines that any land has been improperly omitted
12 from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
13 representative designated in writing, the commission shall continue the hearing on the petition and shall order
14  notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
15  why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
16  service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
17 continued. The required notice may be waived by the nonappearing owner.

18 (3) On the basis of the study and after hearing, the boundary commission shall approve the proposed

19 boundary change as presented or as modified by the commission or disapprove the proposed change, by an

20  order stating the reasons for the decision of the commission. Any person interested in a boundary change may[,

21 within 30 days after the date of a final order, appeal the order for review under ORS 34.010 to 34, 100, appeal th\(;ﬁﬁ
22 order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orders:” -

23 (4) Immediately after the effective date of a final order entered urg, or . if th e d ecision o f

-
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25 WUpy va wie tseses e T person who actually filed the petition and to the affected city or district.

29 SECTION 17. ORS 203.200 is repealed.

30 Section 18. ORS 311.860 is amended to read:

31 311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary

32 preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish

33 services and facilities in the area in which the construction is to take place may enter into an agreement to carry

34 out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
35  pertaining to and in accordance with the following:

36 (2) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
37  to or during the period of the construction.

38 (b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
39  for making the payments.

40 (©) A reduction in true cash value for the facility for purposes of computing the rate of levy of the taxing

41 unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
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[ (3) For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780. ‘

" Section 16. ORS 199.461 is amended to read:
199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:
(a) Cause a study to be made of the proposal offered by the petition. ‘

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition
for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
either to include or exclude territory. If the commission determines that any land has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner. ’

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an
order stating the reasons for the decision of the commission. Any person interested in a boundary change mayf{,
within 30 days after the date of a final order, appeal the order fO( review under ORS 34,010 o 34. 100 appeal ﬂ\‘i;&iig
order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orde pth

(4) Immediately after the effective date of a final order entered under subsection (3) of this section'/ and a" ——

~ proclamation declaring a minor boundary change approved if any is entered under subsection (3) of ORS

199.505, the commission shall file a copy of the order and proclamation, if any, with the Secretary of State, the
1ssessor and the county clerk of each county in which the affected territory, city or district is located, and the
lerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
vopy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed.

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary
preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in tirhe
to or during the period of the construction.

(b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments.

(©) A reduction in true cash value for the facility fdr purposes of computing the rate of levy of the taxing

unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
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course of completion of the construction of the facility. The amount of reduction allowed by the agreement
shall be a percentage amount, not to exceed S0 percent, of the true cash value of the facility as of any
assessment date affected by the reduction, and may be fixed or graduated over the period of years for which
the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the

facility that is estimated to be equivalent to the total amount of payments made under the agreement to the

taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
however, in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filedl with the county assessor of each
county in which a taxing unit which is a party to the agreement is located.

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing

_body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments

have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
grant the exemption for any year unless he has received such certificate. Review of denial of an exemption
under this section shall be as provided by ORS [34.010 to 34. 100} 305.275.

Section 19. ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice -in the
manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at
which they will be considered. If no remonstrance is submitted requiring an election as provided in subsection
(2) of this section and if the board makes the findings set forth m subsection (2) of ORS 330.090, the board shall
declare that the change and proposals shall become effective as provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the qualified
voters in a school district or area affected by the proposed change is filed with the district boundary board
within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the prbposed change

and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed

as nearly as possible in the manner prescribed for annual school elections with the district boundary board
actiﬁg in the place of the local school districts. Separate elections shall be held in sequence, commencing with
the least populous district or area and progressing in order of population to the most populous district or area.
If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
most populous district or area. The boundary board shall give notice of each election in the manner provided in
ORS 331.010.

(3) If the miajority of votes cast in any affected district or area oppose the change and the proposals, the
change and the proposals shall be defeated, and the same or a substantially similar change combined with
substantially similar proposals shall not be considered until 12 months have elapsed from the date of the
election at which the change and the proposals were defeated. If the vote is favorable in all remonstrating
districts or areas, the district boundary board shall declare the change and proposals effective as provided in
ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board determines

that the proposition carried in the union high school district by a majority of votes cast, and also carried in one

or more of the common school districts by a majority of the votes cast in each district, it shall declare the
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proposition carried as to those common school districts only in which the proposition prevailed, and shall
immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto.

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition signed by 100
percent of the owners of record or the contract purchasers of real property and 100 percent of the qualified
voters of an area requesting that the area be annexed to another school district to which it is contiguous is
presented to the district boundary board, the board, if it makes the findings set forth in subsection (2) of ORS
330.090, shall order the change to be made effective on the following May 31, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within 30 days of the date of the order. If such a remonstrance is presented to the State Board of
Education, the board shall set a time for a hearing, give notice of the same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and such
determination shall be final. )

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the manner
provided in ORS 183.482. [A4 petition for a writ of review to review the action taken may be filed with the circuit
court within the time permitted by law.]

Section 20. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory or
ahnexati;on of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then existing assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member appointed by the other appointees.

(3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators selected fail to
appoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the
Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is located. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally ag)portioned among the districts concerned.

8] The decision of the arbitrators is final and may be reviewed [by a writ of review] in the manner provided
in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal
property. The district retaining the real property shall pay the other districts concerned such sums as are
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determined in accordance with the provisions of this section. All funds to be apportioned during the current
school year, after such division, shall be made in proportion to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the preceding June 30 as
certified by the districts to the administrative office of the county.

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school district may

'petmon the State Board of Education to have the plan revised or modified in particulars set forth in such

petition. Such petition shall be filed with the secretary of the State Board of Education and a copy thereof shall
be delivered to the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition.

(2) Any petitioner may petition [tlzé circuit court for writ of review in the manner provided by ORS 34.010 to
34, 100 to review] the Court of Appeals in the manner provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or modify the final plan of reorganization in the particulars set forth in the petition, provided that such petition
for [writ of} review shall be filed with the [circuit court within 303 Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization. |

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an annexation
of territory and another community college district is affected, the boards of the districts shall make an
equitable division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the additional arbitrator within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of the circuit court of the principal county. Within 10 days after receiving such notice,
the judge shall appoint one additional arbitrator. ) '

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thus incurred shall be equally
apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the manner
provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are liable at the time of division.

In determining the assets, property shall be estimated at its fair value. The assets and liabilities shall be divided
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between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal year, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
census.

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. /40 to 459. 155, or any ordinance
adopted pursuant therefo,] 459.150 shall be taken solely and exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within {30} 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal] Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as establi$hcd by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction
of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal,k or his deputies, assistants as defined in ORS 476.060, or the approved
authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other
structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the
maximum number of persons allowed at any one time as set forth in the capacity notice, the State Fire Marshal,
or his deputies, assistants as defined in ORS 476.060, or the approved authofity, as provided in subsection (4)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall have
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the form of [@ writ of review or other] any
appropriate judicial proceeding and shall be given priority over all other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
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to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection 4) of ORS
476.030.

SECTION 26. ORS 34.055, 197.300, 197. 305, 197.310 and 197 315 are repealed.

SECTION 27. This Act takes effect on }anuary 1, 1980. /

SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983.

(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of Appeals
before July 1, 1983, that is still pending on that date, shall be finally determined by the Land Use Board of
Appeals under sections 4 to 6 of this Act.

SECTION 29. The provisions of sectlons 1 to 8 and 11 and 12 of this Act first apply to petitions for review

3 re the Land Conservation and

of land use decisions to be filed on or after Jannaryr g
Development Commission or any circuit court still pendxr;g on JW 59 Mshall
the commission or the court in the manner provided in ORS 34.010 to 34. 100, 197.300 to 197.315 before the
effective date of this Act.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

B-Engrossed
Senate Bill 435

Ordered by the Senate June 1
(Including Amendments by Senate May 24 and June 1)

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Commitﬁee‘Adv‘isory
Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. Itis an editor’s brief statement of the essential features of the measure.

Declares legislative policy. Creates Land Use Board of Appeals [within the Department of Land
Conservation and Development]. Specifies membership of the board. Requires board to conduct review
proceedings prescribed by this Act and to establish rules governing such proceedings. Requires board to
prepare recommendations concerning allegations of violations of state-wide planning goals contained in
petitions filed for review. Permits party to proceedings to file written exceptions to board’s recommendation.
Permits party to seek judicial review by Court of Appeals of the final order issued in proceedings.

Effective January 1, 1980, Repeals board July 1, 1983.

A BILL FOR AN ACT
Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180,

311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.053, 197.300,

197.305, 197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections la to 6a of this 1979
Act to accomplish these objectives.

SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more than five
members appointed by the Governor subject to confirmation by the Senate in the manner provided in ORS
171.560 and 171.570.. The board shall consist of a chief hearings referee and such other referees as the
Governor considers necessary. The members of the board shall hold their positions at the pleasure of the
Governor and their salaries shall be fixed by the Governor unless otherwise provided for by law.

(2) Referees appointed under subsection (1) of this section shall be members in good standing of the
Oregon State Bar.

SECTION 2a. (1) The board shall conduct review proceedir_lgs upon petitions filed in fhe manner prescribed
in section 4 of this 1979 Act.

(2) In conducting review proceedings the members of the board may sit tbgether or separately as the chief
hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues

NOTE: Matter in bold face in an amended section is new; matter [#alic and bracketed) is existing law to be omitted;
complete new sections begin with SECTION. .
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arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) “Land use decision’’ means:

(a) A final decision or determination made by a city, county or special district governing body that
concerns the adoption, amendment or application of :

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or determination of a state agency with respect to which the agency is required to apply
the state-wide planning goals.

(2) “Person’ means any individual, partnership, corporation, association, governmental subdivision or
agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commmenced by
filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

(2) Except as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggricved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-judicial land use decision if the person:

(2) Appeared before the city, county or special district governing body or state agency orally or in writing;
and

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a
person whose interests are adversely affected or who was aggrieved by the decision.

(4) A notice of intent to appeal a land use decision shall be filed not later than 20 days after the date the
decision sought to be fevicwed becomes final. Copies of the notice shall be served upon the city, county or
special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $200. In the event a petition for
review is not filed with the board as required in subsgstien (6) of this section, then the filing fee shall be

awarded to the city, county, special district or state agency as cost of preparation of the record.

(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special disirict governing body or state agency shall transmit to the board the

original or a certified copy of the entire record, if any, of the proceeding under review. By stipulation of all
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parties to the review proceeding the record may be shortened. The board may require or permit subsequent
corrections to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

(2) The facts that establish that the petitioner has standing.

(b) The date of the decision.

{c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record, if any. In the
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record.

(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the order is
not issued within 90 days, the decision being reviewed shall be considered affirmed.

@) Upon entry of its final order the board may, in its discretion, award costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review.

(10) Orders issued under this section may be enforced in appropriate judicial proceedings.

(11) The board shall provide for the publication of its orders and those previously issued by the
commission which are of general public interest in the form it deems best adapted for public convenience.
Publications shall constitute the official reports of the board and the commission and shall be made available
for distribution in the manner provided in ORS 2.160 and 9.790.

SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act.

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affinﬁing, reversing or remanding
the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-wide planming goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until the commission‘ has reviewed the recommendation of the board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:

(a) The board finds that the city, county or special district governing body:

(A) Exceeded its jurisdiction; A
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(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

(D) Improperly construed the applicabic law; or ‘

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

(5) Final orders of the board may be appealed tc the Court of Appeals in the manner provided in section 6a
of this 1979 Act.

SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board
shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide
planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to
each party to the proceeding. The recommendation shall include a general summary of the evidence contained
in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
state-wide planning goals. The recommendation shall also state whether the petition taises matters of such
importance that the commission should bear oral argument from the parties.

(2) Fach party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

" (3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument to the commission unless the board
recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.

The commission shall be bound by any finding of fact of the city, county, special district or state agency for

which there is substantial evidence in the record. The commission shall issue its determination on the

recommendation of the board and return the determination to the board for inclusion in the board’s order under
section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. I additional time is required, the

commission shall obtain the consent of the parties for a postponement.

(4) No determination of the commission issued under subsection (3) of this section is valid unless all -

members of the commission have received the recommendation of the board in the matter and any exceptions

thereto that were timely filed with the board and at least four members of the commission concur in its action in

" the matter.

(5) If the commission receives a recommendation from the board concerning a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, and the commission has received a reguest from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to subsection (1) of ORS 197.251, the commission
may suspend its consideration of the request for compliance ackmowledgment until it has- issued its
determination on the recommendation of the board and the board has issued a final order. In any event the
commission shall issue its determination on the recommendation of the board within the time limits established

in subsection (3) of this section.
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(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section.

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6 of
this 1979 Act, may seek judicial review of a final order issued in those proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section.

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be the date on which the board delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be served by registered or certified mail upon the board, and all other parties of record in the board
proceeding.

(5) (a) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of:

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the boarq shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board
denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would
result from the granting of the stay.

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary to bring the matter to issue before the Court of
Appeals within specified reasonable periods of time.

(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish. ‘

(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record of the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shoriened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequeﬁt corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review.

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if
it finds:

(a) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional; or
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(c) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) “Activity of state-wide significance’” means a land conservation and development activity designated
pursuant to ORS 197.400.

(2) “Board’® means the Land Use Board of Appeals or any member thereof.

[ (3) ““Commission’’ means thé Land Conservation and Development Commission.

[(3)] @ ““Committec’’ means the Joint Legislative Committee on Land Use.

[(4)) (5) ““Comprehensive plan’’ means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all fu_nctiona} and natural
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘‘Comprehensive’” means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. *‘General
nature”’ means a summary of policies and proposals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is “‘coordinated” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated as much as possible. ‘“Land” includes water, both surface and subsurface, and the air.

[(5)) (6) ““Department’” means the Department of Land Conservation and Development. 7

[¢6)} (7) “‘Director’’ means the Director of the Department of Land Conservation and Development.

(7 8) ‘‘Goals’’ mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430.

[(8} ® “Guidelines’* mean suggested approaches designed to aid cities and counties in preparation,
adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
special districts in the preparation, adoption and implementation of plans, programs. and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach.

[(9) (10) “Special district”” means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass tramsit
districts and sanitary districts. v

[(70) (11) ““Voluntary association of local governments’” means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circillar A-95
as a regional clearinghouse.

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS
197.251, the commission may condition the compliance schedule for the city or county to direct the city or
county to apply specified goal requirements in approving or denying future land conservation and development
actions if the commission finds that past approvals or denials would have constituted violations of the

state-wide planning goals and:

ShhpiiE
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(a) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and substantially
impairs the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county.

(3) Nothing in this seétion is intended to limit or modify the powers of the commission or the board under
ORS 197.251, [197.300 to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers of the commission
under this section are intended to be in addition to, and mot in lieu of, ORS 197.005 to 197.430 (1975
Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, “‘action or suit” includes but is not limited to a [writ of review]
proceeding under [ORS 34.010 to 34,100 and any review proceeding conducted by the commission pursuant to
ORS 197.300) sections 4 to 6 of this 1979 Act.

(2) If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred
by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor.

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information required by the city or county as prescribed by rule of the commission.

(2) If the city or county finds after review of the application that the proposed activity complies with
state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of

the cities or counties affected by the activity.
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(4) Actions pursuant to this section are subject to review [pursuant to ORS 197.300 under sections 4 to 6 of
this 1979 Act. ‘

Section 7d. ORS 197.080 is amended to read:

+197.080. Subject to policies adopted by the commission, the director shall:

(1) Be the administrative head of the department.

(2) Coordinate the activities of the departrnent in its land conservation and development functions with
such functions of federal agencies, other state agencies, cities, counties and special districts.

(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the department,
prescribe their duties and fix their compensation, subjéct to the State Merit System Law.

(4) Represent this state before any agency of this state, any other state or the United States with respect to
land conservation and development within this state.

(5) Provide clerical and other necessary support services for the Land Use Board of Appeals.

- Section 8. ORS 34.020 is amended to read:

34.020. Except for a preceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or tribunal may have the decision or determination thereof revie*&ed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
order involving the merits and necessarily affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.053,] Before allowing the writ, the court [or judge] shall require the
plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of $100, to the effect that
he will pay all costs and disbursements that may be adjudged to the defendant on the review. [7ke court or
Judge may allow the undertaking to be given in a sum not less than $50, when it is probable that such sum will be
sufficient.]

Section 9a. ORS 34.030 is amended to read: _ ‘

34.030. The writ shall be allowed by the circuit court [or judge thereofi, or, in counties where the county
court has judicial functions, by the county court [or judge of the county] whérein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination
with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition
shall be signed by the plaintiff or his attorney, and verified by the certificate of an attorney to the effect that he
has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the
date of the decision or determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of the court [or
Jjudgé] issuing the writ, the writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupon the proceedings shall be stayed accordingly.

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not
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J require the defendant fo desist from further proceedings regarding the project unless the undertaking required by

ORS 34.055 has been given to the court or judge.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body. |

(2) The hearings officer shall hold at least one public hearing on the application and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
on the application may be extended forv‘a reasonable period of time, as determined by the hearings officer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisions. The approval may include such
conditions as are authorized by statute or county legislation.

(4) Hearings under this section shall be held only after notice to the applicant and also notice to other
persons as otherwise provided by law.

(5) Approval or denial of a permit application shall be based on standards and criteria which shall be set
forth in the zoning ordinance or other appropriate ordinance or regulation of the county and which shall relate
approval or denial of a permit application to the zoning ordinance and comprehensive plan for the area in which

the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a

(6) Approval or denial of a pérmit shall be based upon and accompanied by a brief statement that explains
the criteria and standards considered relevant to the decision, states the facts relied upon in rendering the
decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Netice of approval or denial of a discretionary permit application shall be based on standards
and criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a
discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan for the city as a
whole. \

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied upon in
rendering the decision and explains the justification for the decision based on the criteria, standards and facts
set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appellate
authority on its own motion may review the action. The procedure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [4n appeal or review proceeding shall be based upon, but not
limited to, the record of the hearings officer’s action.]
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() A party aggrieved by the final deterﬂﬁnaﬁon may have the determination reviewed [under ORS 34.010
to 34, 100, in the mamner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or council of the city, or both, however the council prescribes. The appellate anthority on its own
motion may review the action. The procedure for such an appeal or review shall be prescﬁb@ by the council,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
may have the determination reviewed under [ORS 34,010 to 34, 100) sections 4 to 6 of this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court, officer, or tribunal other than a
district court or an agency as defined in subsection (1) of ORS 183.310 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ads] jurisdiction;

(2) Failed to follow the procedure applicable to the matier before it [or him);

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the whole
record; [07]

{4) Improperly construed the applicable law; or

(5) Rendered a decision that is uncenstitutional,

to the injury of some substantial [#ig//] interest of the plaintiff, and not otherwise. The fact that the right of
appeal exists is no bar to the issuance of the writ. |

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuir court of the county in
which the hearing was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.010 fo
34,100, 183.482.

Section 15. ORS 198.785 is amended to read: )

198.785. [(D) A pfoceeding may not be maintained lo contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198,955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[2) (D) If the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[£0 the Supreme Court] as provided for appeals in other proceedings.

[} () An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34. 160.
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[(4)] (3) For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition
for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
either to include or exclude territory. If the commission determines that any Jand has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
service or by letter sent \by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an
order stating the reasons for the decision of the commission. Any person interested in a boundary change may{,
within 30 days after the date of a final order, appeal the order for review under ORS 34,010 to 34. 100, appeal the
order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orders.

(4) Immediately after the effective date of a final order entered under subsection (3) of this section and a
proclamation declaring a nﬁnor boundary change approved if any is entered under subsection (3) of ORS
199.505, the commission shall file a copy of the order and proclamation, if any, with the Secretary of State, the
assessor and the county clerk of each county in which the affected territory, city oir district is located, and the
clerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
copy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed.

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary
preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
to or during the period of the construction.

(b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments.

{c) A reduction in true cash value for the facility for purposes of computing the rate of levy of the taxing

unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the

.
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course of completion of the construction of the facility. The amount of reduction allowed by the agreement
shall be a percentage amount, not to exceed 50 percent, of the true cash value of the facility as of any
assessment date affected by the reduction, and may be fixed or graduated over the period of years for which
the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the
facility that is estimated to be equivalent to the total amount of payments made under the agreement to the
taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
however, in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor of each
county in which a taking unit which is a party to the agreement is located. '

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing

_body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments

have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
grant the exemption for any year unless he has received such certificate. Review of denial of an exemption
under this section shall be as provided by ORS [34.010 ¢o 34. 100, 305.275.

Section 19. ORS 330.101 is amended to read: ‘

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in the

" manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at

which they will be considered. If no remonstrance is submitted requiring an election as provided in subsection
(2) of this section and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
declare that the change and proposals shall become effective as provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the qualified
voters in a school district or area affected by the proposed change is filed with the district boundary board
within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the proposed change
and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed
as nearly as possible in the manner prescribed for annual school elections with the district boundary board
acting in the place of the local school districts. Separate elections shall be held in sequence, commencing with
the least populous district or area and progressing in order of population to the most populous district or area.
If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
most populous district or area. The boundary board shall give notice of each election in the manner provided in
ORS 331.010. '

(3) If the majority of votes cast in any affected district or area oppose the change and the proposals, the
change and the proposals shall be defeated, and the same or a substantially similar change combined with
substantially similar proposals shall not be considered until 12 months have elapsed from the date of the
election at which the change and the proposals were defeated. If the vote is favorable in all remonstrating
districts or areas, the district boundary board shall declare the change and proposals effective as provided in
ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board determines
that the proposition carried in the union high school district by a majority of votes cast, and also carried in one

or more of the common school districts by a majority of the votes cast in each district, it shall declare the
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proposition carried as to those common school districts only in which the proposition prevailed, and shall
immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto.

(5) Motwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition signed by 100
percent of the owners of record or the contract purchasers of real property and 100 percent of the qualified
voters of an area reqﬁesting that the area be annexed to another school district to which it is contiguous is
presented to the district boundary board, the board, if it makes the finding_s set forth in subsection (2) of ORS
330.050, shall order the change to be made effective on the following May él, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within 30 days‘ of the date of the order. If such a remonstrance is presented to the State Board of
Education, the board shall set a time for a hearing, give notice of the same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and such
determination shall be final. |

(6) Judicial review of am action taken under this secﬁon shall be by the Court of Appeals in the manner
provided in ORS 183.482. [A petition for a writ of review to review the action taken may be filed with the circuit
court within the time permitted by law.]

Section 20. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory or
annexation of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then existing assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be décided bya
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member appointed by the other appointees. '

(3 In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators selected fail to
appoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the
Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is located. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [y a writ of review] in the manner provided
in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities inciude all debts for which the respective districts in their corporate capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal

_property. The district retaining the real property shall pay the other districts concerned such sums as are
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determined in accordance with the provisions of this section. All funds to be apportibned during the current
school year, after such division, shail be made in proportion to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the preceding June 30 as
certified by the districts to the administrative office of the county. ’

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school district may
petition the State Board of Education to have the plan revised or modified in particulars set forth in such
petition. Such petition shall be filed with the secretary of the State Board of Education and a copy thereof shall
be delivered to the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition.

(2) Any petitioner may petition [ #4e circuit court for writ of review in the manner provided by ORS 34.010 to
34, 100 to review) the Court of Appeals in the manner provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or modify the final plan of reorganization in the particulars set forth in the petition, provided that such petition
for [writ off review shall be filed with the [circusz court within 30 Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization.

Section 22. ORS 341.573 is amended toread:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an annexation
of territory and another community college district is affected, the boards of the districts shall make an
equitable division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division. '

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appbi_nt the additional arbitrator within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of the circuit court of the principal county. Within 10 days after recei\}ing such notice,
the judge shall appoint one additional arbitrator. o

{4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thus incurred shall be gquaﬂy
apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the manner
provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are liable at the time of division.

In determining the assets, property shall be estimated at its fair value. The assets and liabilities shall be divided
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between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal vear, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
census.

Section 23. ORS 459.155 is amended to read: .

459.155. Review of any action of the board taken pursuant to ORS [459. 140 to 459.155, or any ordinance
adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100. 1

Section 24. ORS 476.835 is amended to read: ,

476.835. (1) Within [30] 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal]l Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as established by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdictibn
of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

- (2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the approved
authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other
structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the
maximum number of persons allowed at any one time as set forth in the capacity notice, the State Fire Marshal,
or his deputies, assistants as defined in ORS 476.060, or the approved authority, as provided in subsection (4)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall have
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the form of [@ wrif of review or other] any
appropriate judicial proceeding and shall be given priority over all other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
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to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection (4) of ORS
476.030. '

SECTION 26. ORS 34.055, 197.300, 197.305, 19’7.3107and 197.315 are repealed.

SECTION 27, This Act takes effect on January 1, 1980.

SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983.

(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of Appeals
before July 1, 1983, that is still pending on that date, shall be finally determined by the Land Use Boafd of
Appeals under sections 4 to 6 of this Act.

SECTION 29. The provisions of sections 1 to 8 and 11 and 12 of this Act first apply to petitions for review
of land use decisions to be filed on or after January 1, 1980. Any petition before the Land Conservation and
Development Commission or any circuit court still pending on January 1, 1980, shall be finally determined by
the commission or the court in the manner provided in ORS 34.010 to 34.100, 197.300 to 197.315 before the
effective date of this Act.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session
“A-Engrossed
Senate Bill 435

Ordered by the Senate May 24~ =
(Including Amendments by Senate May 24)

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

[Revises manner for review of land use and certain other decisions. Appropriates $50,000 out of General
Fund to Court of Appeals for necessary administrative expenses.) Declares legisiative policy. Creates Land Use
Board of Appeals within the Department of Land Conservation and Development. Specifies membership of the
board. Requires board to conduct review proceedings prescribed by this Act and to establish rules governing such
proceedings. Requires board to prepare recommendations concerning allegations of violations of state-wide
planning goals contained in petitions filed for review. Permits party to proceedings to file written exceptions to
board’s recommendation. Permits party to seek judicial review by Court of Appeals of the final order issued in

Effectiw;e January 1, 1980. .

A BILL FOR AN ACT
Relating to judicial 1/‘ Yjew;/}greating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

181.350, 197.015,;1’97.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180, 311.860,

330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300, 197.305,

197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979

Act to accomplish these objectives.

[N PR e — - - v aea

fﬁm;ﬂSECTION 2. (1) There is hereby created a Land Use Board of
Appeals consisting of not more than five members appointed by the
Governor subject to confirmation by the Senate in the manner

provided in ORS 171.560 and 171.570. The board shall consist of a

chief hearings referee and such other referees as the Governor

considers necessary. The members of the board shall hold their

positions at the pleasure of the Governor and their salaries shall

be fixed by the Governor unless otherwise provided for by law. ™.

NOTE: Matter in bold face in an amended section is new; matter [ifalic and bracketed) is existing law to be omitted;

complete new sections begin with SECTION.




h—__———

AR IS - ) U R - N V- B - e

@"s:s

14

15
16-«”~sha;}zl*’p§'ﬁxedrby{he«eomﬂssionwunlsssﬂomerwiseprovided by-law.

OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session
"A-Engrossed
Senate Bill 435

Ordered by the Senate May 24~ =~
(Including Amendments by Senate May 24) =~

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

[Revises manner for review of land use and certain other decisions. Appropriates $50,000 out of General
Fund to Court of Appeals for necessary administrative expenses.] Declares legisiative policy. Creates Land Use
Board of Appeals within the Department of Land Conservation and Development. Specifies membership of the
board. Requires board to conduct review proceedings prescribed by this Act and to establish rules governing such
proceedings. Requires board to prepare recommendations concerning allegations of viclations of state-wide
planning goals contained in petitions filed for review. Permits party to proceedings to file written exceptions to
board’s recommendation. Permits party to seek judicial review by Court of Appeals of the final order issued in

Effective January 1, 1980. ,

A BILL FOR AN ACT
Relating to judicial ygnvpi;evfg; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

181.350, 197.015,:7197.252/,! 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180, 311.860,

330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300, 197.305,

197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 1a to 62 of this Act are added to and made a part of ORS 197.005 to 197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979

Act to accomplish these objectives.

e SECTION.2..(1). The Land Use Board of Appeals is established within the Department of Land

Conservation and Development. With the approval of the Governor, the commission shall appoint a chieijf

hearings referee and such other referees as the comission-considers-nece ary 1o serve as members of the

board. The members of the board shall hold their positions at the pleasure of the cémmission and their salaﬁe§

(2) Referees appointed under subsection (1) of this section shall be members in good standing of the

17

18  Oregon State Bar.

18 (3} Thie-members-of .the board shall not be assigned any. duties. that-would interfere with or-influence-the
20....discharge of their duties under sections-2a and 4 of this.1979 Act.

21 SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner prescribed
22 insection 4 of this 1979 Act. (

23

(2) In conducting review proceedings the members of the board may sit together or separately as the chief

NOTE: Matter in bold face in an amended section is new; matter [#elic and bracketed) is existing law to be omitted;
complete new sections begin with SECTION.
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hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues
arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) ““Land use decision’’ means:

(@) A final decision or determination made by a city, county or special district governing body that
concerns the adopﬁon, amendment or application of: ‘

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or détermination of a state agency with respect to which the agency is required to apply
the state-wide planning goals. ’

’ ) “Persoﬁ*ég’fgeans any individual, partnership, corporation; association, governmental subdivision or
agenéy or public or private orgénization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced by
filing a notice of intent ;co appeal with the Land Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

(2) Except as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-judicial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or m writing;

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a
person whose interests are adversely affected or who was aggrieved by the decision.

(4) A notice of intent to appeal a land use decision shall be filed not later than 20 days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or
spebial district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $200. In the event a petition for

‘review is not filed with the board as required in subsection (6) of this section, then the filing fee shall be

awarded to the city, county, special district or state agency as cost of preparation of the record.
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(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record, if any, of the proceeding under review. By stipulation of all
parties to the review proceeding the record may be shortened. The board may require or permit subsequent
corrections to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shdll be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

(a) The facts that establish that the petitioner has standing.

(b) The date of the decision.

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record, if any. In the
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record.

(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the order is
not issued within 90 days, the decision being reviewed shall be considered affirmed.

(9) Upon entry of its final order the board may, in its discretion, award costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review.

(10) Orders issued undar ﬂ'llS sectlon may, be enforced in appropnate 3ud101a1 proceedmgs

(1 1) The ooard sha]l proV1de for the pubhcatlon <

ltS‘ Ol‘deI'S’VWh’lCh are of general pubhc mter i the form 7

it deems best adapted for public convenience. Publications shall constitute the official reports of the board and B

shall be made available for distribution in the manner provided in ORS 2.160 and 9.790.

SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act.

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding
the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prlepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until the commission has reviewed the recommendation of the board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:
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1 (a) The board finds that the city, county or special district goireming body:

2 (A) Exceeded its jurisdiction; |

3 (B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the

4 substantial rights of the petitioner; ’

5 (O)Madea decision that was not supported by substantial evidence in the whole record;

6 (D) Improperly construed the applicable law; or ’

7 E) Made a decision that was tmconstltutlonal or

8 (b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that

9 thecity, county or special dlstnct governing body or state agency violated the state-wide planning goals.
10 (5) Final orders of the board may be appealed to the Court of Appeals in the manner prov1ded in section 6a
11 of this 1979 Act.
12 SECTION 6. (1) At the conclusion of a review proceedmg undet sections 4 and 5 of this 1979 Act, the board
13 shall prepare a recommendation to the commission concemmg any allegations of violation of the state-wide
14  planning goals contained in the petition and shall submit a copy of its recommendation to the commissionandto

15 each party to the proceeding. The recommendation shall inélude a general summary of the evidence contained

16 intherecord and prbposed findings of fact and conclusions of law concerning the allegations of violation of the
17 staie—wide' planning goals. The recommendation shail also state whether the petition raises matters of such
18  importance that the commission should hear oral argument from the parties /
19 (2) Each party to the proceeding shall have the opportunity to submlt written exceptions to the board’s
20 recommendation, including that portion of the recommendatlon stating whether oral argument should be.
51  allowed. The exceptions shall be filed with the board and submitted to the commlsswn for review.
2 (3) The commission shall review the recommendation of the board and any exceptions filed thereto. The

23 commission shall allow the parties an opportunity to present oral argument to the commission unless the board
24  recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.
25 The commission shall be bound by any fmdmg of fact of the city, county, special district or state agency for
26  which there is substantial evidence in the record. The commission shall issue its determination on the
27  recommendation of the board and refurn the determination to the board for inclusion in the board’s order under
78 section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
29  in compliance with the requirements of section 4 of this 1979 Act. If additionai time is required, the
30  commission shall obtain the consent of the parties for a postponement. _ |

31 4) No determination of the commission issued under subsection (3) of this section is valid unless all
32 members of the commlssu)n have received the recommendation of the board in the matter and any exceptions

33 thereto that were timely fﬂed with the board and at least four members of the commission concm' in its action in

36 rrmnnrakhomoicn ale— PR

suspend its consideration of the request for compllance
B acknowledgment untll 1t has 1ssued 1ts determlnatlon on the

recommendation of the board and the board has issued a flnal order. §

In any event the commission shall issue its determination on the

recommendation of the board within the time limits established in |

|— subsection (3) of this section?%%
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(a) The board finds that the city, county or special district governing body:

[

2 (A) Exceeded its jurisdiction;

3 (B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the

4 substantial rights of the petitioner;

5 {C) Made a decision that was not supported by substantial evidence in the whole record;

6 (D) Improperly construed the applicable law; or '

7 & Made a decision that was unqonsﬁtutional; or

8 (b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that

9 the city, county or special district governing body or state agency violated the state-wide planning goals.
10 (5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section 6a
11 - of this 1979 Act.
12 SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board
13 shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide
14 planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to

15 each party to the proceeding. The recommendation shall include a general summary of the evidence contained

16 in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
17 state-wide planning goals. The recommendation shall also state whether the petition raises matters of such
18 importance that the commission should hear oral argument from the parties.
19 (2) Each party to the proceeding shall have the opportunity to submit written exceptions to the board’s
20  recommendation, including that portion of the recommendation stating whether oral argument should be.
21 allowed. The exceptions shall be filed with the board and submitted to the commission for review.
2 (3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
23 commission shall allow the parties an opportunity to present oral argument to the commission unless the board
24 recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.
25 The commission shall be bound by any fmdmg of fact of the city, county, special district or state agency for
26 hich there is substantial evidence in the record. The commission shall issue its determination on the
27 recommendation of the board and return the determination to the board for inclusion in the board’s order under
28 section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
79 in compliance with the requirements of section 4 of this 1979 Act. If additional time is required, the
30 commission shall obtain the consent of the parties for a postponement.
31 4) No determination of the commission issued under subsection (3) of this section is valid unless all
32 members of the commission have received the recommendation of the board in the matter and any exceptions

33 - thereto that were timely filed with the board and at least four members of the comxmssmn concur in its action in

cvnew -of a petition alleging that a

36 comprehenswe plan prov1s1on or a zoning, subdivision or other ordmance or regulation is in violation of the

37  state-wide goals, 34? gthe commission has received a request from the city or county which adopted such

comprehenswe plan provision or zoning, subdivision or other ordinance or regulation askmg that the

of-an.order.on.the request.for.compliance. acknowledgment;-the-commission: shall. rcsume its review-of-the

& findingsand-conclusions in-the-acknowledgment order are dispositive of the matters- raised
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__in-the-petition, in which event the commission-may dismiss the allegations of .violation of the state-wide

planning goals inthe-petition.

(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section.

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6 of
this 1979 Act, may seek judicial review of a final order issued in those proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section.

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petitionrin the Court of Appeals. The
petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be the date on which the board delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be.served by registered- or certified mail upon the board, and all other parties of record in the board
proceeding.

(5) (2) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of:

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board
denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would
result from the granting of the stay. .

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary to bring the matter to issue before the Court of
Appeals within specified reasonable periods of time.

(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record of the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review.

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if

it finds:
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(a) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional; or

(c) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) ““Activity of state-wide significance’” means a land conservation and development activity designated
pursuant to ORS 197.400.

2) “Board®® means the Land Use Board of Appeals or any member thereof.

[(2)] (3) “Commission’ means the Land Conservation and Development Commission.

[(3) (4) ““Committee’ means the Joint Legislative Committee on Land Use.

[l (5) ““‘Comprehensive plan’” means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all functional and natoral
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘‘Comprehensive”” means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. ‘‘General
nature”’ means a summary of policies and proposals inbroad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is “‘coordinated” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommeodated as much as possible. ““Land” includes water, both surface and subsurface, and the air.

[(5] (6) ‘Department’’ means the Department of Land Conservation and Development.

- [(BA (D) “Director’’ means the Director of the Department of Land Conservation and Development.

[(7) (® ““Goals” mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430. |

(8 9) “‘Guidelines” mean suggested approaches designed to aid cities and counties in preparation,
adoption and implementation of comprehensive plans in compliance with goals and to aid state agéncies and
special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach. ;

[(9) (16) “‘Special district” means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass transit
districts and sanitary districts.

[(70}} (11) “*Voluntary association of local governments” means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse.

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS
197.251, the commission may condition the compliance schedule for the city or county. to direct the city or

county to apply specified goal requirements in approving or denying future land conservation and development

P
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actions if the commission finds that past approvals or denials would have constituted violations of the
state-wide planning goals and:

(a) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and substantially
impairs the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county.

(3) Nothing in this section is intended to limit or modify the powers of the commission or the board under

"~ ORS 197.251, [197.300 to 197.315] sections 4 te 6 of this 1979 Act or 197.320. The powers of the éommission

under this section are intended to be in addition to, and not in lieu of, ORS 197.005 to 197.430 (1975
Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, ‘“‘action or suit” includes but is not limited to a [wrif of review]
proceeding under [ORS 34.010 to 34. 100 and any review proceeding conducted by the commission pursuant o
ORS 197. 300, sections 4 to 6 of this 1979 Act.

(2) If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred
by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor.

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
controi which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information required by the city or county as prescribed by rule of the commission.

(2) ¥f the city or county finds after review of the application that the proposed activity complies with
state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of

the cities or counties affected by the activity.
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1 (4) Actions pursuant to this section are subject to review [pursuant to ORS 197.300] under sections 4 to 6 of

is 1979 Act.
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“ORS 197.090 is amended to read:
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f/£197.090f Subject to policies adopted by the commiésion, the
director shall:

#(1) Be the administrative head of the department.

¥(2) Coordinate the activities of the department in its land
conservation and development functions with such functions of
federal agencies, other state agencies, cities, counties and
special districts.
| "(3) Appoint, reappoint, assign and reassign all subordinate
officers and employes of the department, prescribe their duties and
fix their compensation, subject to the State.Merit System Law.

"24) Represent this state before any agency of this State, any
other state or the United States with respect to land conservation

and development within this state.

f(S) Provide clerical and other necessary support services for

the Land Use Board of Appeals.M:

26 Judge] 1SSUINg the Writ, the W MAY CULIAIE @ & oo vitrvan wise wv wwavivae wwoos asvis Turaicr pProceedings in
27  the matter to be reviewed, whereupbn the proceedings shall be stayed accordingly.

28 [(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not '
29 require the defendant to desist from further proceedings regarding the project unless the undertaking required by
30  ORS 34.055 has been given fo the court or judge.]

31 Section 10a. ORS 215.416 is amended to read:

32 215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
33 land may apply in writing to such persons as the governing body designates, for a permit, in the manner
34  prescribed by the governing body.

35 (2) The hearings officer shall hold at least one public hearing on the application and within 90 days after
36  receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
37  on the application may be extended for a reasonable period of time, as determined by the hearings officer, but
38  not to exceed six months from the date of the first public hearing on the application.

39 (3) The application shall not be approved if the proposed use of land is found to be in conflict with the
40  comprehensive plan of the county and other applicable ordinance provisions. The approval may include such

41

conditions as are authorized by statute or county legislation.
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(4) Actions pursuant to this section are subject to review [pursuant io ORS 197.300, under sections 4 to 6 of
this 1979 Act.

%"’%éction 8. ORS 34.020 is amended to read:

34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or tribunal may have the decision or determination thereof reviewed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
order involving the merits and necessarily affecting the decision or determination sought to be reviewed. '

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judge] shall require the
plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of $100, to the effect that
he will pay all costs and disbursements that may be adjudged to the defendant on the review. [The court or
Judge may allow the undertaking to be given in a sum not less than $50, when it is probable that such sum will be
sufficient.]

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereofi, or, in counties where the county
court has judicial functions, by the county court [or judge of the county] wherein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination
with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition
shall be signed by the plaintiff or his attorney, and verified by the certificate of an attorney to the effect that he
has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the
date of the decision or determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of the court [or
Jjudge) issuing the writ, the writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupbn the proceedings shall be stayed accordingly.

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not k
require the defendant to desist from further proceedings regarding the project unless the undertaking required by
ORS 34.055 has been given to the court or judge.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the application and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
on the application may be extended for a reasonable period of time, as determined by the hearings officer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisions. The approval may inclade such

conditions as are authorized by statute or county legislation.
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(4) Hearings under this section shall be held only after notice to the applicant and also notice to other
persons as otherwise provided by law. ,

(5) Approval or denial of a permit application shall be based on standards and criteria which shall be set
forth in the zoning ordinance or other appropriate ordinance or regulation of the county and which shall relate
approval or denial of a permit application to the zoning ordinance and comprehensive plan for the area in which
the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a
whole.

(6) Approval or denial of a pefmit shall be based upon and accompanied by a brief statement that explains
the criteria and standards considered relevant to the decision, states the facts relied upon in rendering the
decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read: |

227.173. (1) Netice of approval or denial of a discretionary permit application shall be based on standards
and criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a
discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan for the city as a
whole. |

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied upon in
rendering the decision and explains the justification for the decision based on the criteria, standards and facts
set forth. ’

(3) Written notice of the approval or denial shall be given to afl parties to the proceeding.

Section 11. ORS 215.422 is amended to read: ’

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appellate
authority on its own motion may review the action. The procedure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [A# appeal or review proceeding shall be based upon, but not
limited to, the record of the hearings officer’s action.)

(2) A party aggrieved by the final determination may have the determination reviewed [under ORS 34.010

. {0 34. 100, in the manner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or council of the city, or both, however the council prescribes. The appellate authority on its own
motion may review the action. The procedure for such an appeal or review shall be prescribed by the council,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
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may have the determination reviewed under [ORS 34.010 t0 34. 100, sections 4 to 6 of this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court, officer, or tribunal other than a
district court or an agency as defined in subsection (1) of ORS 183.310 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or himi);

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the whole
record; [or] '

(4) Improperly construed the applicable law; or

(5) Rendered 2 decision that is unconstitutional,

to the injury of some substantial [7ig/7] interest of the plaintiff, and not otherwise. The fact that the right of
appeal exists is no bar to the issuance of the writ.

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the county in
which the hearing was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.010 lo
34.1001 183.482. ’

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198,955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[(2] (D) I the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affepted district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[£o the Supreme Cour?] as provided for appeals in other proceedings.

[(3) (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[ (3 For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

_(2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition

for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
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either to include or exclude territory. If the commission determines that any land has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an

order stating the reasons for the decision of the commission. Any person interested in a boundary change may[,

 within 30 da ys after the date of a final order, appeal the order for review under ORS 34,010 to 34.100, appeal the

order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orders.

(4) Immediately after the effective date of a final order entered under subsection (3) of this section and a
proclamation declaring a minor boundary change approved if any is entered under subsection (3) of ORS
199.505, the commission shall file a copy of the order and proclamation, if any, with the Secretary of State, the
assessor and the county clerk of each county in which the affected territory, city or district is located, and the
clerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
copy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed.

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary
preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following: '

(@) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
to or during the period of the construction.

{b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments. ' ‘

{c) A reduction in true cash value for the facility for purposes of computing the rate of levy of the taxing
unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
course of completion of the construction of the facility. The amount of reduction allowed by the agreement
shall be a percentage amount, not to exceed 50 percent, of the true cash value of the facility as of any
assessment date affected by the reduction, and may be fixed or graduated over the period of years for which
the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the
facility that is estimated to be equivalent to the total amount of payments made under the agreement to the
taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
however, in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor of each

county in which a taxing unit which is a party to the agreement is located.
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(3) Prior to-April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing
body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments
have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
grant the exemption for any year unless he has received such certificate. Review of denial of an exemption
under this section shall be as provided by ORS [34.010 fo 34. 100} 305.275.

Section 19, ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in the
manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at
which they will be considered. If no remonstrance is submitted requiring an election as provided in subsection
Q@) of this secti_on and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
declare that the change and proposals shall become effective as provided in ORS 330.103.

(2) I ‘a remonstrance signed by at least five pefcent or at least 500, whichever is less, of the qualified
voters in a school district or area affected by the proposed change is filed with the district boundary board
within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the proposed change
and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed
as nearly as possible in the manner prescribed for annual school elections with the district boundary board

- acting in the place of the local school districts. Separate elections shall be held in sequence, commencing with

the least populous district or area and progressing in order of population to the most populous district or area.
If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
most populous district or area. The boundary board shall give notice of each election in the manner provided in
ORS 331.010.

(3) I the majority of votes cast in any affected district or area oppose the change and the proposals, the
change and the proposals shall be defeated, and the same or a substantially similar change combined with

. substantially similar proposals shall not be considered until 12 months have elapsed from the date of the

election at which the change and the proposals were defeated. If the vote is favorable in all remonstrating
districts or areas, the district boundary board shall declare the change and proposals effective as provided in
ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board determines
that the Vp;opdsition carried in the union high school district by a majority of votes cast, and also carried in one

or more of the common school districts by a majority of the votes cast in each district, it shall declare the

. proposition carried as to those common school districts only in which the proposition prevailed, and shall

immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto. '

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition signed by 100
percent of the owners of record or the contract purchasers of real property and 100 percent of the qualified
voters of an area requesting that the area be annexed to another school district to which it is contiguous is
preseﬂted to the district boundary board, the board, if it makes the findings set forth in subsection (2) of ORS
330.090, shall order the change to be made effective on the following May 31, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within 30 days of the date of the order. If such a remonstrance is presented to the State Board of
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Education, the board shall set a time for a hearing, give notice of fhe same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and such
determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the mamner
provided in ORS 183.482. [A petition for a writ of review io review the action taken may be filed with the circuit
court within the time permitted by law.]

Section 20. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory or
annexation of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then existing assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member appointed by the other appointees.

(3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators selected fail to
appoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the
Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is located. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review)] in the manner provided
in ORS 33.320 to 33.340. : _

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal
property. The district retaining the real property shall pay the other districts concerned such sums as are
determined in accordance with the provisions of this section. All funds to be apportioned during the current
school year, after such division, shall be made in proportion to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the preceding June 30 as
certified by the districts to the administrative office of the county.

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school district may
petition the State Board of Education to have the plan revised or modified in particulars set forth in such
petition. Such petition shall be filed with the secretary of the State Board of Education and a copy thereof shall
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be delivered to the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition.

(2) Any petitioner may petition [#4e circuit court for writ of review in the manner provided by ORS 34,010 to
34. 100 to review] the Court of Appeals in the manner provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or modify the final plan of reorganization in the patﬁcularé set forth in the petition, provided that such petition
for [writ of] review shall be filed with the [circuit court within 30} Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization.

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an anﬁexati@n
of territory and another community college district is affected, the boards of ) the districts shall make an
equitable division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the additional arbitra,tor within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of the circuit court of the principal county. Within 10 days after receiving such notice,
the judge shall appoint one additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thus incurred shall be egually
apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [ondy by a writ of review] in the manner
provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are liable at the time of division.
In determining the assets, property shall be estimated at its fair value. The assets and labilities shall be divided
between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal year, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
Census.

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. /40 to 459.155, or any ordinance
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adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within [0 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal] Court of Appeals in the mamner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and

-2 SRS - S IR T

476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of

ot pmd e e
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public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep

oy
W

posted a notice of the maximum number of persons allowed at any one time as established by regulations of the

s
[}

State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction

[y
~

of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed

o
&

and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) ¥ the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the approved

SRS

authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other

MSECTION 28. (1) Sections 1 to¥8wand“ll and 12 of this Act are
repealed July 1, 1983. | | |

*(2) Notwithstanding subsection (1) of this section, any
petition filed with the Land Use Board of Appeals before July 1,
1983, that is still pending on that date, shall be finally

determined by the Land Use Board of Appeals under sections 4 to 6
of this Act.

. -
HSECTION 29. The provisions of sections 1 to 8 and 11 and 12 of

this Act firsﬁ apply to petitions for review of land use decisions

to be filed on or after January 1,'1980. Any petition before the
Land Conservation and Development Commission or aﬁy circuit court
still pending on January 1, 1980, shall be finally determined by
the commission or the court in the manner provided in ORS 34.010 to

34.100, 197.300 to 197.315 before the effective date of this Act.™.
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adopted pursuant therefo,] 459.150 shall be taken solely and exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within [0 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appead} Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditatidn at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final. |

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as established by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction
of 2 governmental subdivision granted the exemption provided by subsection @ of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) ¥ the Siate Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the approved
authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other
structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the
maximum number of persons allowed at any one time as set forth in the capacity notice, the State Fire Marshal,
or his deputies, aésistants as defined in ORS 476.060, or the approved authority, as provided in subsection (4)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made.

(3) The owner of any building or other structure closed under subsection () of this section shall have
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the form of [@ writ of review or other] amy
appropriate judicial proceeding and shall be given priority over ail other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection 4 of ORS
476.030.

SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

SECTION 27. This Act takes effect on January 1, 1980.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session
A-Engrossed
Senate Bill 435

Ordered by the Senate May 24
(Including Amendments by Senate May 24)

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committee Advisory
Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.

[Revises manner for review of land use and certain other decisions. Appropriates $50,000 out of General
Fund to Court of Appeals for necessary administrative expenses.] Declares legislative policy. Creates Land Use
Board of Appeals within the Department of Land Conservation and Development. Specifies membership of the
board. Requires board to conduct review proceedings prescribed by this Act and to establish rules governing such
proceedings. Requires board to prepare recommendations concerning allegations of violations of state-wide
planning goals contained in petitions filed for review. Permits party to proceedings to file written exceptions to
board’s recommendation. Permits party to seek judicial review by Court of Appeals of the final order issued in
proceedings. :

Effective January 1, 1980.

ABILL FOR AN ACT
Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,

181.350, 197.015, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180, 311.860,

330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300, 197.305,

197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.

SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979
Act to accomplish these objectives.‘

SECTION 2. (1) The Land Use Board of Appeals is established within the Départment of Land
Conservation and Development. With the approval of the Governor, the commission shall appoint a chief
hearings referee and such other referees as the commission considers necessary to serve as members of the
board. The members of the board shall hold their positions at the pleasure of the commission and their salaries
shall be fixed by the commission unless otherwise provided by law.

(2) Referees appointed under subsection (1) of this section shall be members in good standing of the
Oregon State Bar.

3 (The members of the board shall not be assigned any duties that would interfere with or influence the
discharge of their duties under sections 2a and 4 of this 1979 Act. '

SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner prescribed
in section 4 of this 1979 Act.

(2) In conducting review proceedings the members of the board may sit together or separately as the chief '

NOTE: Matter in bold face in an amended section is new; matter [ialic and bracketed) is existing law to be omitted;
complete new sections begin with SECTION.
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hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues
arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) “Land use decision’’ means:

(@) A final decision or determination made by a city, county or special district governing body that
concerns the adoption, amendment or application of:

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or determination of a state agency with respect to which the agency is required to apply
the state-wide planning goals.

(2) “Person‘‘ means any individual, partnership, corporau'on,' association, governmental subdivision or
agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced by
filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

(2) Except as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-judicial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or in writing;
and

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a
person whose interests are adversely affected or who was aggrieved by the decision.

(4) A notice of intent to appeal a land use decision shall be filed not later than 20 days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or
special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $200. In the event a petition for
review is not filed with the board as required in subsection (6) of this section, then the filing fee shall be
awarded to the city, county, special district or state agency as cost of preparation of the record.

[Vf?«’&i?‘,\\'i\\?-:i
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(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record, if any, of the proceeding under review. By stipulation of all
parties to the review proceeding the record may be shortened. The board may require or permit subsequent
corrections to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

() The facts that establish that the petitioner has standing.

(b) The date of the decision.

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record, if any. In the k
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record. :

(8) The board shall issue a final order within 90 days after the date of filing of the petltlon 1f the order is
not issued within 90 days, the decision being reviewed shall be considered affirmed.

) Upon entry of its final order the board may, in its discretiqn, awa_rd costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review.

(10) Orders issued under this section may be enforced in appropriate judicial proceedings.

(11) The board shall provide for the publication of its orders which are of general public interest in the form
it deems best adapted for public convenience. Publications shall constitute the official reports of the board and
shall be made available for distribution in the manner provided in ORS 2.160 and 9.790. '

SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act. '

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding
the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planmng goals, and
prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no fmal order shall be
issued until the commission has reviewed the recommendation of ‘the board on the issues conceming the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the firial order to be issued under this subsection.

(4) The board shall reverse or remand the land use decision under review only if:
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(a) The board finds that the city, county or special district governing body:

(A) Exceeded its jurisdiction;

(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

(D) Improperly construed the applicable law; or

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section 6a
of this 1979 Act. ‘

SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board

. shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide

planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to
each party to the proceeding. The recommendation shall include a general summary of the evidence contained
in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
state-wide planning goals. The recommendation shall also state whether the petition raises matters of such
importance that the commission should hear oral argument from the parties.

(2) Each party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

(3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument {o the commission unless the board
recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.
The commission shall be bound by any finding of fact of the city, county, special district or state agency for
which there is substantial evidence in the record. The commission shall issue its determination on the
recommendation of the board and return the determination to the board for inclusion in the board’s order under
section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. If additional time is rec;luired, the
commission shall obtain the consent of the parties for a postponement.

(4 No determination of the commission issued under subsection (3) of this section is valid unless all

members of the commission have received the recommendation of the board in the matter and any exceptions

thereto that were timely filed with the board and at least four members of the commission concur in its action in -

the matter.

(5) The commission may, in its sole discretion, continue its review of a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, if the commission has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to‘subsection (1) of ORS 197.251. Following entry
of an order on the request for compliance acknowledgment, the commission shall resume its review of the

petition, unless the findings and conclusions in the acknowledgment order are dispositive of the matters raised

r‘*ﬁ%@&i& 4
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in the petit{on, in which event the commission may dismiss the a]]egatiéns of violation of the state-wide
planning goals in the petition.

(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section. : ' ‘

SECTION $a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4t060f
this 1979 Act, may seek judicial review of a final order issued in those proceedings. ’

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section. .

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be the date on which the board délivered or mailed its ordef. ;

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be served by registered or certified mail upon the board, and all othér parties of record in the board
proceeding.

(5) (a) The filing of the petition shall not stay enforcement of the bbard order, but the board may do so
upon a showing of:

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order. 7

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the bdard shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board
denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would
result from the granting of the stay. ‘ , '

(c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary to bring the matter to issue béfore the Court of
Appeals within specified reasonable periods of time.

(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

(6) Within 20 days after service of the petition, or within such further time a8 the court may allow, the
board shall transmit to the court the original or a certified copy of the enﬁre record of the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to-the reooﬁd when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review. , ;

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact. k k

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if

it finds:
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(2) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional; or

(c) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) ““Activity of state-wide significance’” means a land conservation and development activity designated
pursuant to ORS 197.400.

(2) ““Board” means the Land Use Board of Appeals or any member thereof.

(@) (3 ““Commission’” means the Land Conservation and Development Commission.

[G) (@) “*‘Committee’’ means the Joint Legislative Committee on Land Use.

[@) (5) *“Comprehensive plan’ means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all functional and natural
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘‘Comprehensive’” means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. “General
nature” means a summary of policies and proposals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is “‘coordinated’” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated as much as possible. ““Land” includes water, both surface and subsurface, and the air.

[} (6) ““Department”’ means the Department of Land Conservation and Development. ‘

(6} (7) ““Director’” means the Director of the Department of Land Conservation and Development.

(7} ® “Goals’” mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430.

[(8} ®) “‘Guidelines™ mean suggested approaches designed to aid cities and counties in preparation,
adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not Limit state agencies, cities, counties and
special districts to a single approach.

(@) (10) **Special district”” means any unit of local government, other than a city or county, anthorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass transit
districts and sanitary districts.

(@9} 1) ““Voluntary association of local governments” means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse.

Section 7a. ORS 197.252 is amended to read:

197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS
197.251, the commission may condition the compliance schedule for the city or county to direct the city or

county to apply specified goal requirements in approving or denying future land conservation and development




m : A-Eng. SB435

actions if the commission finds that past approvals or denials would have constituted viol latlons of the
state-wide planning goals and:

(2) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

() The commission finds that a past approval or demial was of more than local impact and substantia]ly
impairs the ability of the city or county t0 achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(a) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county.

(3) Nothing in this section is intended to limit or modify the powers of the commission or the board under
ORS 197.251, [197.300 to 197.315) sections 4 to 6 of this 1979 Act or 197.320. The powers of the commission
under this section are intended to be in addition to, and not in heu of, ORS 197. 005 to 197.430 (1975
Replacement Part) and 197.251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, ‘‘action or suit” inclades but is not limited to a [wriz of review}
proceeding under [ORS 34.010 to 34,100 and any review proceedmg conducted by the commission pursuant lo
ORS 197,300, sections 4 to & of this 1979 Act. ‘

(2) If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken fdr the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commxssmn shall pay reasonable attorney fees and court costs incurred
by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor. | '

Section 7c. ORS 197.395 is amended to read: N

197.395. (1) Any person or public agency desiring to initiate an activity which the state may. regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information required by the city or county as prescribed by ruie of the commission.

(2) If the city or county finds after review of the application that the proposed activity complies with

state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve

the application and issue a pemnt for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of

the cities or counties affected by the activity.




- - LY, T U VU R

A~ WoOow W W W Wow W W N Y Y
v-lgxooo\roxu:ﬁwmwow%qgm§3§§855:5335§:5

A-Eng. SB 435 [8]

(4) Actions pursuant to this section are subject to review [pursuant to ORS 197.300] under sections 4 to 6 of
this 1979 Act. |

Section 8. ORS 34.020 is amended to read:

34.020. Except for a proceeding resuiting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or-tribunal may have the decision or determination thereof reviewed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
order involving the merits and necessarily affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judgé] shall require the
plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of $100, to the effect that
he will pay all costs and disbursements that may be adjudged to the defendant on the review. [ The court or
Judge may allow the undertaking to be given in a sum not less than $50, when it is probable that such sum will be
sufficient.]

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereof], or, in counties where the county
court has judicial functions, by the county court [or judge of the county} wherein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination
with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition
shall be signed by the plaintiff or his attoméy, and verified by the certificate of an attorney to the effect that he
has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the
date of the decision or determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of the court {or
Judlge] issuing the writ, the writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupon the proceedings shall be stayed accordingly.

[2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not
require the defendant to desist from further proceedings regarding the project unless the undertaking required by
ORS 34.055 has been given to }he court or judge.]

Section 10a. ORS 215.416 is amended to read: ;

215.416. (1) When required or authorized by the ordinances, rules and reQulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body. ‘

(2) The hearings officer shall hold at least one public hearing on the application and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
on the application may be extended for a reasonable period of time, as determined by the hearings officer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisions. The approval may include such

conditions as are authorized by statute or county legislation.
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(4) Hearings under this section shall be held only after notice to the applicant and also notice to other
persons as otherwise provided by law. |

(5) Approval or denial of a permit application shall be based on standards and criteria which shall be set
forth in the zoning ordinance or other appropriate ordinance or regulation of the county and which shall relate
approval or denial of a permit application to the zoning ordinance and comprehensxve plan for the area in which
the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a
whole.

(6) Approval or denial of a permit shall be based upon and accompamed by a brief statement that explains
the criteria and standards considered relevant to the decision, states the facts relied upon in rendering the
decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Netice of approval or denial of a discretionary permit application shall be based on standards
and criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a
discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan forthecityasa
whole.

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statemeht
that explains the criteria and standards considered relevant to the decision, states the facts relied upon in
rendering the decision and explains the justification for the decision based on the criteria, standards and facts
set forth. :

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read: | V ;

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appeliate
authority on its own motion may review the action. The procedure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [An appeal or review proceeding shall be based upon, but not
limited to, the record of the hearings officer’s action.)

(2) A party aggrieved by the final determination may have the determination reviewed [under ORS 34.010
to 34.100, inthemannerprovidedinwcﬁons4t060fthisl979Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the ac tion of a hearings offlcer may appeal the actlon to the planning
commission or council of the city, or both, however the council prescnbes The appellate authority on its own
motion may review the action. The procedure for such an appeal or review shall be prescribed by the council,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
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may have the determination reviewed under [ORS 34,010 to 34, 100, sections 4 to 6 of this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court, officer, or tribunal other than a
district court or an agency as defined in subsection (1) of ORS 183.310 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or Ain;

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the whole
record; [o7]

4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [7ig/s] interest of the plaintiff, and not otherwise. The fact that the right of
appeal exists is no bar to the issuance of the writ.

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the county in
which the hearing was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.010 to
34.100,183.482.

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198705 to 198,955 unless commenced within 30 days after the
date the formation of the district or change of organization is comple;e.]

[@) (@) I the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[0 the Supreme Court] as provided for appeals in other proceedings.

[(3) (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[@)l (3 For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition

for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
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cither to include or exclude territory. If the commission determines that any land has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing OWners may be given by personal
service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an
order stating the reasons for the decision of the commission. Any person interested in a boundary change may[,
within 30 days after the date of a final order, appeal the order for review under ORS 34.010 to 34. 100, appeal the
order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agehcy orders.

(4) Immediately after the effective date of a final order entered under subsection (3) of this section and a
proclamation declaring a minor boundary change approved if any is entered under subsection (3) of ORS
199.505, the commission shall file a copy of the order and proclamation, if any, with the Secretary of State, the
assessor and the county clerk of each county in which the affected territory, city or district is located, and the
clerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
copy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed. :

Section 18. ORS 311. 860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has apphed for and obtained the necessary
preliminary construction permits or certificates and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following: ’ '

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
to or during the period of the construction.

(b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments.

(c) A reduction in true cash value for the facility for purposés of computing the rate of levy of the taxing
unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
course of completion of the construction of the facility. The amount of reduction allowed by the agreement
shall be a percentage amount, not to exceed 50 percent, of the true cash value of the facility as of any
assessment date affected by the reduction, and ‘may be fixed or graduated over the penod of years for which
the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the
facility that is estimated to be equivalent o the total amount of payments made under the agreement to the
taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
however, in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor of each
county in which a taxing unit which is a party t0 the agreement is located.
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(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing
body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments
have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
grant the exemption for any year unless he has received such certificate. Review of denial of an exemption
under this section shall be as provided by ORS [34.010 fo 34. 100} 305.275.

Section 19. ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in the
manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at
which they will be considered. If no remonstrance is submitted requiring an election as provided in subsection
(2) of this section and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
declare that the change and proposals shall become effective as provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the qualified
voters in a school district or area affected by the proposed change is filed with the district boundary board
within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the proposed change
and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed
as nearly as possible in the manner prescribed for annual school elections with the district boundary board
acting in the place of the local school districts. Separate elections shall be held in sequence, commencing with
the least populous district or area and progressing in order of population to the most populous district or area.
If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
most populous district or area. The boundary board shall give notice of each election in the manner provided in
ORS 331.010.

(3) I the majority of votes cast in any affected district or area oppose the change and the proposals, the
change and the proposals shall be defeated, and the same or a substantially similar change combined with
substantially similar proposals shall not be considered until 12 months have elapsed from the date of the
election at which the change and the proposals were defeated. If the vote is favorable in all remonstrating
districts or areas, the district boundary board shall declare the change and proposals effective as provided in
ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board determines

. that the proposition carried in the union high school district by a majority of votes cast, and also carried in one

or more of the common school districts by a majority of the votes cast in each district, it shall declare the
proposition carried as to those common school districts only in which the proposition prevailed, and shall
immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto.

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition signed by 100
percent of the owners of record or the contract purchasers of real property and 100 percent of the qualified
voters of an area requesting that the area be annexed to another school district to which it is contiguous is
presented to the district boundary board, the board, if it makes the findings set forth in subsection (2) of ORS
330.090, shall order the change to be made effective on the following May 31, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within 30 days of the date of the order. If such a remonstrance is presented to the State Board of
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Education, the board shall set a time for a hearing, give notice of the same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board. and such
determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the mamner
provided in ORS 183.482. [A petition for a writ of review fo review the action taken may be filed with the circuit
court within the timepermitted by law.}

Section 20. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory or
annexation of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then éxisﬁng assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member appointed By the other appointees.

(3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators selected fail to
appoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the
Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is located. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally appomoned among the districts concerned. ;

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review] in the manner provided
in ORS 33.320 to 33.340. :

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal
property. The district retaining the real property shall pay the other districts concerned such sums as are
determined in accordance with the provisions of this section. All funds to be apportioned during the current
school year, after such division, shall be made in propomon to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the precedmg June 30 as
certified by the districts to the administrative office of the county.

Section 21. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school district may
petition the State Board of Education to have the plan revised or modified in particulars set forth in such
petition. Such petition shall be filed with the secretary of the State Board of Fducation and a copy thereof shall
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be delivered to the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition.

(2) Any petitioner may petition [#4e circuit court for writ of review in the manner provided by ORS 34.010 to
34.100 to review] the Court of Appeals in the lﬁanmer provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or medify the final plan of reorganization in the particulars set forth in the petition, provided that such petition
for [writ of} review shall be filed with the [circuit court within 30] Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization.

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an annexation
of territory and another community college district is affected, the boards of the districts shall make an
equitable division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division. '

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided bya
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the additional arbitratgr within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of the circuit court of the principal county. Within 10 days after receiving such notice,
the judge shall appoint one additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thus incurred shall be equally
apbortioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the manner
provided in ORS 33.320 to 33.340. |

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are lable at the time of division.
In determining the assets, property shall be estimated at its fair value. The assets and liabilities shall be divided
between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal year, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
census.

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459, 140 to 459.155, or any ordinance
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adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within [ 3] 60 days after receiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Circuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal] Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as established by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction
of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or provided by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous plabe so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the approved
authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other
structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the
maximum number of persons allowed at any one time as set forth in the capacity notice, the State Fire Marshal,
or his deputies, assistants as defined in ORS 476.060, or the approved authority, as provided in subsection (4)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall have
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the form of [@ writ of review or other] any
appropriate judicial proceeding and shall be given priority over all other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection (4) of ORS
476.030.

SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

SECTION 27. This Act takes effect on January 1, 1980.
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1 A BILL FOR AN ACT ‘
2 Relating to Jud1c1al rev1ew creatlng new provmons« amending ORS 34 030 34 040 34.050, 34.070, nvo

3 181.350, - 19%300 “ 198 785 199 461 fzﬂ& ”‘215 416, 215. 422 227 173, 227.180, 311.860, sith
) 4 %30 101, 330. 123 330 557 341 185, 341.573, 455.155, 476.835, 9.195 ~553:360- &ndw%%:%ﬁ{
’ 5 repeahng ORS 34, 055£ and 203 200: &"hﬁ pr@pma{mgmeﬁéy of ¢
6  Be It Enacted by the People of the State of Oregon: 197¢
7 SECTION 1. Sections 2; 3 and’i{ of this Act are added to and made a part of ORS 197.005 to
' 197,430
;S‘ECTION 2. (1) Judicial review-of any quasi-judicial decision by a city,-county or special-district | Wit
governing body alleged to be in violation of the state-wide planning goals or the comprehensive plan, the
or zoning, subdivision or other land use ordinance or regulation of the city, county or special district : )
i is conferred upon the Court of Appeals. , hes
 13 (2) Any person who has standing may petition the Court of Appeals for judicial réview under C ol
14 this section. A person shall be deemed to have standing to file such petition if the p’er'son: o~
15 (a) Appeared‘before the city, county or special district governing body in s,o"rﬁe manner, orally 1
16  orin writing; and 3 1‘ ©°
17 (b) Was a person entltled as of right to notice and hearing prior to the :iec151on to be reviewed, or ur
E"18 was a person who has a substantlal interest in the decision. ; ;
:‘19 (3) The petition shall be fﬂed not later than 30 days followmg the date the written decision 1
20 sought to be reviewed is signed or the date the city, county or spe01a1 district mails the notice of the 1
21  decision to the petitioner and to persons who have requested such notice in writing not later than
¥ 22 five days following the close of the final hearing regarding the decision, whichever last occurs. :
23 (4) The petition shall state the nature of ih@: de;ciéion the petitioner desires reviewed, and shall ]
24 state by supporting affidavit, the facts showing how the petitioner has standing to have the decision
1725 reviewed. Before deciding the issues ralsed by the petition for review, the Court of Appeals shall .
26 .decide, from facts set forth in the affxdavxt and any findings of facts made by a Master as. provided E
27 ‘m subsection (6) of this section, Whether or not the petitioner has standing to have the decision

28 reviewed. Copies of the petition shall be served upon the city, county or special district governing
29  body, the Land Conservation and Development Commission, and the applicant of record in the city,
36 county or special district gq,.vermng body proceeding. Notice that the petition has been filed shall be

31 served upon all participarits below who requested such notice.

32 (5) Within 30 dr;;yé after service of the petition, or within such further time as the court may
33 allow, the city, gdi/mty or special district governing body shall transmit to the reviewing court the

34 original or a geftified copy of the entire record of the proceeding under review, but, by stipulation of

35 all parties,,,té the review proceeding, the record may be shortened. Any party unreasonably refusing
36 1o stipuféte to limit the record may be taxed by the court for the additional costs. The court may
37 require or permit subsequent corrections or additions to the record when deemed desirable. In d :

, L

38 additienvtoexerc-ising»its- discretion-in-awarding costs-under subsection-(9) of this section; the court




vSpCTION la. It is the policy of the Legislative Assembly that

.ime is of the essence in reaching final decisions in matters
ion
involving land use and that those decisions be made consistently
/ith sound principles governing judicial review. It is the intent
' ' uties
of the Legislative Assembly in enacting sections la to 56a of this
1979 Act to accomplish these objectives.
FSECTION 2. (1) The Land Use Board of Appeals is established
within the Department of Land Conservation and Development. With
‘ : this
the approval of the Governor, the commission shall appoint a chief
hearings referee and such other referees as the commission
ward
considers necessary to serve as members of the board. The members
hall
. the board snall hold their positions at the pleasure of the
T . o
| commission and their salaries shall be fixed by the commission

35 of
unless otherwise provided by law. :
s - wmeeenomEUQE SNALL Dave
14 the power to hear and issue orders on petitidns filed with the
15 board and on all issues arising under those petitions, except as
16 provided 1in section 6 of this 1979 Act.
17 ?(4) The board shall adopt rules governing the conduct of

review proceedings brought before it under sections 4 to & of this

1979 Act.

20 "SECTION 3. As used 1in sectlons 4 to 5 of this 1979 Act:
21 M"(1) "Land use decision' means:
22 “(a) A final decision or determination made by a City, county

23 or special district governing body that concerns the adoption,

24 amendment or application of:

25 "(A) The state-wide planning goals;
25 “"(B) A comprehensive plan provision; or
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g?(Z) Referees appointed under subsection (1) of this section
shall be members in good standingidf the Oregon State Bar.

}”(3) The members of the board shall no£ be assigned any duties
that would interfere with or influence the discharge of their

duties under sections 2a and 4 of this 1979 Act.

AKSECTION 2a. (1) The board shall conduct review proceedings
upoﬁ petitions filed in the manner prescribed in section 4 of this
1979 Act.

g?(Z) In conducting review proceedings the members of the board
mayﬁsit together or separately as the chief hearings referee shall
decide. - . » o

"(3) The chief hearings referee shall apportion the'business of
the board among the members of the board. Each member shall_have-
the power to hear and issue orders on petitidns filed with the
board and on all issues arising under those petitions, except as
provided in section 6 of this 1979 Act. |

1?(4) The board shall adopt rules governing the coﬁduct>of
review proceedings brought before it under sections 4 to 6 of this
1979 Act.

YSECTION 3. As used 1in sections 4 to &6 of this 1979 Act:

"(1) “Land use decis.ion’fﬁff neans:

"(a) A final decision or determination made by a City, county
or‘special district governing body that concerns the adoption,
amendment or application of:

"(A) The state-wide planning goals;

~"(B) A comprehensive plan provision; or
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2(C)y A zoniﬁg, subdivision or other ordinance that implements a
comérehen51ve plén; or

?(b) A final decision or determinatlon-of a state agency with
respect to which the agency is required to apply the state-wide
planning goals. |

?(2)%'Person'§means any individual, partnership, cofporation,
association, governmental subdivision or agency or public or
private organization of any kind.'

"SECTION 4. (1) Review of land use decisions ﬁhder-sections 4

to 6 of this 1979 Act shall be commenced by filing a notice of
intent to appeal with the Land Use Board of Appeals. Subject to the

provisions of section 6a of this 1979 Act relating to judicial'

~review by the Court of Appeals, the board shall have exclusive

jurisdiction to.review any land use decision of a city, county or
special district governing body or a state agency in the manner
provided in sectiéns 5 and 6 of this 1979 Act.

"(2) Except as provided in subsection (3) of this section, any
person whose interests are adversely affected or who is aggrieved.
by a land use decision and who has filed a notice of intent to
appeal as provided in subsection (4) ofAthis section may petition
ihe board for review of that decision or.may, within a reasonable
time after a petition for review of that decision has been filed

with the board, intervene in and be made a party to any review

procéeding pending before the board.
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5?(3) Any person who has filed a notice of intent to appeal as
provided in subsection (4) of this section may petition the board
for review of a quasi-judicial land use decision if the person:

¥ (a) Appeared before the city, éounty or special district
governing body or sState agency orally or in writing; and

" (b} Was a person entitled as of right to notice and hearing
prior to the decision to be reviewed or was a person whose
interests are adQersely affected or who was aggrieved by the
decision.

 ?(4) A notice of intent to appeal a land use-decision shall be

filed not later than 20 days after the date the decision sought to

-

be reviewed becomes final. Copies of the notice shall be servedA
ﬁpon the city, county or speéial district governing body or state
agency apd the applicant of record, if any, in the city, "county or
special district governing body or state agency proceediné. The

notice shall be serve and filed in the form and manner prescribed

- by rule of the board and shall be accompanied by a filing fee of

$200. In the event a petition for review is not filed with the

‘board as required in subsection (6) of this section, then the

filing fee shall be awardéd_to the city, county, special district
or state agency as cost of preparation of the-record.

Wf(S) Within 20 days after service of the notice of intent to
appéal, or within such further time as the board may allow, the
city, county or special district governing body or state.agency
shall transmit to the board the original or a certified copy of the

entire record, if any, of the proceeding under review. By
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stipulation of all parties to the review proceeding the record may
be shortened. The board may require or permit subsequent
corrections to the record.

55(6) Within 20 days after the date of transmittal of the
record, a petition for review of the land use decision and
supporting brief shall be filed with tﬁe board. The petition shall
include a copy of the decision sought to be reviewed and shall
state:

“"(a) The facts that establish that the petitioner has standing..

Y (b) The date of the deéision.

"(c) The issues the petitioner seeks to have reviewed.

g”(?) Review of a decision under sections 4 to 56 of this 1979
Act shall be confined to the record, if any. In the case of
éisputed allegations of unconstitutionality of the decision,
standing, ex parte contacts or other procedural irregularities not
shown in the record which, if proved, would warrant reversal or
remand, the board may take evidence and make findings of fact on
those allegations. The board shall be bound by any finding of fact
of the city, county or special district governing body or state
agency for which there is substantial evidence in the whole record.

" (8) The board shall issue a final order within 90 days after
the date of filing of the petition. If the order is not issued
within 90 days, the decision being reviewed shall be considered
affirmed.

" (9) Upon entry of its final order the board may, in its

discretion, award costs to the prevailing party including the cost of
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preparation of the record if the prevailing party 1s the city,

county or special district governing body or state agency whose
decision is under review.

2»(10) Orders issued under this section may be enfofced in
appropriate judicial proceedings.

;(ll) The board shall provide for the publication of its orders
which are of general public interest in the form it deems best
adapted for public convenience. Publications shall constitute the
official repofts of the board and shall be made available for
distribution in the manner provided in ORS 2.160 and 9.790.

{%SECTION 5. (1) Where a petition for review contains only

allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and proceed as
provided in section 6 of this 1979 Act,.

*(2) Where a petition for review contains no allegations that a

land use decision violates the state-wide planning goals, the board

shall review the decision and prepare a final order affirming,
reversing or remanding the decision.

"(3) Where a petition for review contains both allegations that
a’land use decision violatés the state-wide planning goals and
other allegations of error, the board shall review the decision and
proceed as provided in section 6 of this 1979 Act with respect to
the allegations of violation of the state-wide planning goals,. and
prepare an order addressing all issues not related to the state-
wide planning goals. The decision of the board concerning any

issues not related to the state-wide planning goals shall be final,

5B 435-4
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put no final order shall be issued until the commission has

reviewed the recommendétion of the board bn the issues concerning
+he state-wide planning goals under section 6 of this_l979 Act and
issued its determination. The board shall incoréorate the
determination of the commission into the final order to be issued
under this.subsection. |

'(4) The board shall reverse or remand the land use decision

under review only if:

M (a) The board finds that the city, county or special district
governing body: |

f(A) Exceeded 1ts jurisdiction; -

ef(B) Failed to follow the procedure applicable to thevmatter
befére it in a manner that prejudiced the substantial rights of the
petitioner;

,f(C) Made a decision that was not supported by substantial
evidence in the whole record;

"(D) Improperly construed‘the applicable law; or

"(E) Made a decision thét was unconstitutional; or

| "(b) After review in the manner provided in section 6 of this

1979 Act, the commission has determined that the city, county or
special district governing body or state agency violated the state-
wide planning goals.

?(5) Final orders of the board may be appealed to the Court of

Appeals in the manner provided in section 6a of this 1979 Act.

MSECTION 6. (1) At the conclusion of a review proceeding under

sections 4 and 5 of this 1979 Act, the board shall prepare a

S8 435-4
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ndation to the commission concerning any allegations of

recomme

violation of the state-wide planning goals contained in the
petition and shall subnmit a copy of its recohmendation to the
commission and to each party to the proceeding. The recommendation
shall include a general summary of the evidence contained in the
record and proposed findings of fact and conclusions of law
concerning the allegations of violation of the state-wide planning
goals. The recommencdation shall also state whether the petition

raises matters of such importance that the commission should hear

“oral argument from the parties.

J(Z)‘Each party to the proceeding shall have the opportunity to
submit written exceptions to the board's reeommendation, including
that portion of the recommendation stating whether oral argument
should bs allowed. The exceptions shall be filed with the board and
submitted to the commission for review. |

f(3) The commission shall review the recommendation of the

‘board and any exceptions filed thereto. The commission shall allow

the parties an opportunity to present oral afgument to the
commission unless the board recommends that oralAargument not be
allowed and the commission concurs with the board's recommendatibn.
The commission shall be bound by any finding of fact of the city,
county, special district or state agency for which there. is
substantial evidence in the record. The commission shall issue 1ts
determination on the recommendation of the boérd and return the
determination to the board for inclusion in the board's order under

section 5 of this 1979 Act within such time as is necessary to

S8 435-4
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board to prepare and issue a final order in compliance

with the requirements of section 4 of this 1979 Act. If additional
time is regquired, the commission shall obtain the consent of the
parties for a postponement,.

9 (4) No determination of the commission issued under subsection
(3) of this section is valid unless all members of the commission
have receiQed the recommendation of the board in the métter and any
exceptions thereto that were timely filed with the board and at
least four members of the commission concur 1in its action in the
mattér.

M(5) The commission may, in its sole discretion, continue its
review of a petition alleging that a comprehénsive plan provision
or a zoning, subdivision or other ordinéﬁce or regulation is in
violation of the state-wide goals, if the commission has received a
request from the city or county which adopted Suéh comprehensive
plan provision or zoning, subdivision or other ordinance or
regulation asking that the commission grant a compliance
acknowledgment pursuant to subsection (1) of ORS 197.251. Following
entry of an order on the request for compiiadce acknowledgment, the
commission shall resume its review of the petition, unless-the
findings and conclusions in the acknowledgment order are
dispositive of the matters raised in the petitioh, in which event
the commission may dismiss the ailegations of violation of the

State-wide planning goals in the petition.

oo 4954 {
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#(6) The Commissioﬁ shall adopt such rules as it considers
necézsary for the conduct of review proceedings brought before it
for determination under this SECtionﬁé%

'

3

ECTION %a. (1) Any party to a proceeding before the Land Use

Board of Appeals under sections 4 to & of this 1979 Act, may seek
judicial review of a final order issued in those prbceedings.

»(2) Notwithstanding the provisions of ORS 183,480 to 183.500,

judicial review of orders issued under sections 4 to 6 of this 1979
Act shall be solely as provided in this section.

*(3) Jurisdiction for judicial review of proceedings under
secﬁions 4 to & of this 1979 Act is conferrea upon the Court of
Appeals. PrOceédings for review shall be instituted by filing a
petition in the Court of Appeéls. The petition shall be filed
within 30 days only following the date the order upon which the
pgtition is based 1is served. Date of service shall be the date on
which the board delivered or mailed 1its order.

' ?(4) The petition shall state the nature of the order the
petitioner desires reviewed. Copies of the petition shall be served
by registered or certified mail upon the board, and all other
parties of record in the board proceeding.

E(S) {(2) The filing of the petition shall not stay enforcement
of the board order, but the board may do so upon a showing of:

f(A) Irreparable injury to the petitioner; and

ﬁ(B) A colorable claim of error in the order.

iﬁ(b) When a petitioner makes the showing required by paragraph

(a) of this subsection, the board shall grant the stay unless the.

SB 435-4
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poard determines that substantial public harm will result if the

order is stayed. If the board denies the stay, the denial shall be

in writing and shall specifically state the substantial public harm

rhat would result from the granting of the stay.

#(c) When the board grants a stay it may impose such reasonable

conditions as the giving of a bond or other undertaking and that
the petitioner file all documents necessary to bring the matter to
jssue before the Court of Appeals within specified reasonable

periods of time.

»(d) Denial of a motion for stay by the board is subject to

revgew by the Court of Appeals under such rules as thé court may -
establish. |
§(6) within 20 days after éervice of the petition, or within

é‘ sucﬁ further time as the court'may allow, the board shall transmit
% to the court the original or a certified copy of the entire record
§ of the proceeding under review, but, by stipulatién of all parties_
é to the review’proceeding, the record may be shortened. Any party
é unreasonably refusing to stipulate to limit the record may be taxed

by the court for the additional costs. The court may require or

permit subsequent corrections or additions to the record when

deemed desirable.iExcept as specifically provided in this

Subsection, the cost of the record shall not be taxed to the
23 petitioner or any intervening party. However, the court may tax
?4 such costs and the cost of transcription of record to a party

25 filing a frivolous petition for review.
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o (7) Review of an order issued under sections 4 to 6 of this
1979kAct shall be confined to the record, the court shall not
substitute 1ts judgment for that of the boérd as to any issue of
fact.

(8) The court may affirm, reverse or remand the order. The
court shall reverse or remand the order only if it finds:

*(a) The order to be unlawful in substance or procedure, but
error in procedure shall not be cause for reversal or remand unless
tﬁe'court shall find that substantial rights of the petitioner were
prejudiced thefeby;

ff(b) The order to be unconstitutional; 6r .

#(c) The order is not supported by éubstantial evidence in the
whole record.™, |

Delete Iines 38 and 39.

dhmpaée G,idelege lines*i throughf3~ana‘insert:ffw' -

YSection 7. ORS 197.015 is amended to’read:

%197.015. As used in ORS 197.005 to 197.430 and 469,350, unless
the context requires otherwise: |

@(1) "Activity of state-wide significance” means a land
conservation and development activity designated pursuant to ORS

197.400.

¥(2) "Board"¥ means the Land Use Board of Appeals or any member

thereof.

"i(2)] (3) "Commission'/ means the Land Conservation and

OIS

Development Commission.
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v((3)] iﬁl_WCommitteew means the Joint Legislative Committee on
Land Use.

g{(4)] iél_?Comprehensive plan' means a generallzed,
cooréinated land use map and policy statement of the governing body
of a state agency, city, county or special district that
interrelates all functional and natural systems and activities
relating to the use of lands, including but not limited to sewer

nd water systems, transportation systems, educational systens,
recreational facilities, and natural resources and air and water
quality management orograms.%'Comprehensiveﬁ means all—inclusive,
both in terms of the geographic area covered and functional and
natural activities and systems occurrlng in the area covered by the
plan. "'General nature” means a summary of policies and proposals in
broad categories and does not necessarily indicate specific
jocations of any area, activity or use. A plan is "' coordinated'’
‘when the needs of all levels of governments, semipublic and private
‘agencies and the citizens of Oregon have been considered and
accommodated as much as possible.%'Land% includes water, both
surface and subsurface, and the air.

@[(5)] (6) "'Department"” means the Department of Land

PV T A

Conservation and Development.

")y (1) 9Director' means the Director of the Department of
Land Conservation and Development. |

?{(7)] (8) ""Goals' mean the mandatory state-wide plann1eg
Standards adopted by the commission pursuant to ORS 197.005 to

197,439,

SB 435-4
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v[(8)] i1guidelines’' mean suggested approaches designed to
;ald cities and counties in preparation, adoptlon and 1molementatlon
of comprehensive plans in compliance with goals and to ald state
~agenc1es and special dlStflCtS in the preparation, adoptlon and
mplementatlon of plans, programs and regulations in compliance
with goals. Guidelines shall be advisory and shall not llmlt state
‘;agencies, cities, counties and special districts to a single
; approach.

(9] Qo) "gpecial district’ means any unit of local
govefnment, other than a city or cdunty,’authorized and regulated
'by statuteAand includes, but is not limited to: Wwater control
districts, irrigation districts, port districts, regional air
guality control authorities, fire districts,‘school districts,
nospital dlstrlcts, mass tran51t districts and sanitary districts.

#[(10)] (11) "Voluntary association of local governmentsW means
a régionél planning agency in this state officially designated by
the Governor pursuant to the tederal Office of Management and
Budget Circular A-95 as a regilonal clearihghouse. ’

"Section 7a. ORS 197.252 is amended to read§

-ﬁ197.252. (1) Even if a city or couhty has not agreed to a
condition in a compliance schedule under ORS 197.251} the |
commission may ‘condition the compliance schedule for the city or
county to direct the city or county to apply specified goal
requirements in approving or denying future land Conservafion and

development actions if the commission finds that past approvals or

SB 435-4
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denials would have constituted violations of the state-wide

planning goals and:

»(a) The commission finds that the past approvals or denials
fepfésent a pattern or practice of decisions which make continued
utilization of the existing comprehensive plan, ordinances and
regulations ineffective in achieving the state-wide planning goals
through performance of the compliance schedule; or

" (b) The commission finds that a past appro&al or denial was of
more than local impact and substantially impairs the ability of the
city or county to achieve the state-wide planning goals through the
performance of the compliaﬁce schedule. |

49(2) Conditions may>be imposed under this sectio;.only at tﬁe
time of:

ﬁ(a) annual phased review of the satisfactory progress of the
cityuor county;

" (b) Approval of a planning assistance grant agreement with the
city or county; or ﬁ

¥(c) Revision of a compliance schedule due to deiayé of 60 days
or more in the approved compliance date by the city or county. ﬂ

“(3) Nothing in this section is intended to limit or modify the

powers ofvthe commission oﬁffhe board under ORS 197.251, [197.300

to 197.315] sectjons 4 ﬁéwé‘of this 1979 Act or 197.320. The powers
Of'the commission under this section are intended to be in addition
to, and not in lieu of, ORS 197.005 to 197.430 (1975 Replacement
Part) and 197.251 and 197.320.

“Section 7b. 197.265 is amended to read:

SB 435-4
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(1) As used in this section, v action or suit”

M 197.265.
?includes but is not limited to a [writ of review] proceeding under
f[gRS 34,010 to 34.100 and any review proceeding conducted by the

on pursuant to ORS 197.300) sections 4 to 6 of this 1979

commissi

_Acte
w(2) If any suit or action is brought against a city or county
subdivision or other

 challenging any comprehensive plan, zoning,

ordinance oOr regulation or action of such city or county which was

adopted or taken for the primary purpose of conplying with the
state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay

reasonable attorney fees and court costs incurred by such city or

county in the action or suit including any appeal, to the extent

funds have Dbeen specifically appropriated to the commission

therefor.

1gection 7c. ORS 197.395 is anended to read:

97.39Y5, (1) Any person oOr public agency desiring to initiate
an activity which the state may regulate or control which occurs.

upon federal land shall apply to the cities or counties in which

the activity will take place for a permit. The application shall

contain an explanation of the activity to be jnitiated, the plans

for the activity and

county as prescribed
Y(2) 1f the city
application that the

~goals and

Proposed Amendments
05/10/79 —= Page 16

the comprehensive plans of t

any other information required by the city or
by rule of ﬁhe commission.

or county finds after review of the

proposed activity complies with statevwide.

he cities or counties
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affected by the activity, it shall approve the application and
issue a permit for the activity to the Person or public agency
applying therefbr. Action shall be taken by the governing body
within 60 days of receipt of the application, or the application jis
deemed approved.

?(3),The city or county may prescribe and include in the permit
any conditions or restrictions that it éonsiders ﬁecessary to
assure that the activity complies with state-wide goals and the
comprehensive plans of the cities or counties éffected by the
activity.

"(4) Actions pursuant to this section are sdbjéct’to review

[pursuant to ORS 197.300] under sections 4 to 6 of this 1979 Act.

"Section 8. ORS 34.020 is amended to read:

"34.020. Except for a proceeding resulting in a land use

decision as defined in section 3 of this 1979 Act for which review

is provided in sections 4 to 6 of this 1979 Act, any party to any

process or proceeding before or by any inferior court, officer, or
ribunal may have the decisionior determination tﬁereof reviewed
for errors, as provided in ORS 34.010 to 34.100, and not otherwise.
Upon a review, the court may review any intermediate order
involving the merits and necessarily affecting the decision or

determination sought to be reviewed.".

1IanUC U Sune auopica PHI DUt v wew

aIl equire the petitioner to give an undertaking with good and sufﬁaent surety, to be z
e court, in an amount not to exceed $1,000, to the effect that the petztzoner will pay ac

of the developer in an amount not to exceed the amount of the undertakmg if the ¢
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1 -—may tax the costs of transcription of record to-a party filing a frivolous petition for review as the. !
2 court may determine. :
3 (6) Review of a decision under this section shall be confined to the record; t}le court shall noi

4 substifute its judgment for that of the city, county or special district governing body as to any issue

s of fact. In the case of disputed allegations of unconstitutionality of the decision, standing, ex parte

? 6 contacts or other procedural irregularities not shown in the record which, if proved, would warrant
7  reversal or remand, the Court of Appeals pursuant to rules adopted by the court to carry out this
8  subsection, may’i'efer the allegations to a Master appointed by the couﬁ to take evidence and make
9  findings of fact upon them.

10 (7) In accordance:with the rules of the court, the Land Conservation and Development
11 Commission may submit to the court a brief upon any alleged violation of the state-wide planning

12 goals as applied to the facts before the court.

13 (8) In addition to transmitﬁng the record as provided in subsection (5) of this section, the city
14 county or special district governing body may participate in the proceedings under this section by
15 filing briefs or otherwise subject to rules adopted by the court.
16 (9) Upon judicial review of a decision under this section, the Court of Appeals may, in its
17 discretion, award costs, including the cost of preparing the record, to any party. ’
18 (10) The court may affirm, reverse or remand the decision. The court shall reverse or remand

19  the decision only if it finds that:

20 (a) The city, county or special district governing body exceeded its jurisdiction;

21 (b) The city, county or special district governing body failed to follow the procedure applicable ?
22 to the matter before it; ' ‘ [
23 (c) The decision was not supported by substantial evidence in the whole record;

24 (d) The city, county or special district governing body improperly construed the applicable law

25 or

26 (e) The decision is unconstitutional.

27 (11)(a) As used in this subsection:

28 (A) “Developer’’ means a person or persons proposing a land development project.

|

|

$ 29 (B) “‘Land development project’’ or ‘‘project’’ means any proposed use of land for which
} 30 approval or authority is required pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010 to

| 31 227.300, or any ordinance or rule adopted pursuant thereto. '
32 (b) Where a petition for review under this section alleges that city, county or special district
33 governing body has erred, based upon one or more of the grounds described in sﬁbsection (10) of
34  this section, in approving or authorizing a land development project, then before allowing the

35  petition containing a stay of proceedings authorized by subsection (12) of this section, the court

36~ shall require the petitioner to give an undertaking with good and sufficient surety, to be approved by

37 the court, in an amount not to exceed $1,000, to the effect that the petitioner will pay actual damages

38 of the developer in an amount not to exceed the amount of the undertaking if the court affirms the

39 decision approving or authorizing the project.
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(c) The petitioner may request a hearing on the amount of the undertaking required by the court.
under parégraph (b) of this subsection. At such hearing the developer shall offer proof as to thé
amount of his investment in the project and actual damages which may be caused by delaying thé
land development project.

d) Baéég upon the length of time which it may take for the court to render a judgment on the
matter beingyzi@r@viewed, the amount of the developer’s investment in the project and the actual
damages which‘lmay be caused by delaying the project, the court shall set the amount of the
undertaking whichk;'t'hie petitioner will be required to give.

(e) If upon a re;iqw, described in this section, the court affirms the decision approving or
authorizing the -project,kkthe court may award actual damages to the developer in an amount not to
exceed the amount of the ﬁngiertaking required under this subsection.

(12) (a) Except as othe;wise provided in paragraph (b) of this subsection, the court, in its
discretion, may require that theédefendant desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall be stayed accordingly.

(b) The court reviewing a land déVclopment project as defined in subsection (11) of this section
may not require the defendant to desiysk"tz,_’from further proceedings regarding the project unless the
undertaking required by subsection (11) of this section has been given to the court.

SECTION 3. (1) If the Land Conservation and Development Commission has not issued an
order under ORS 197.251 granting compliancen acknowledgment to a city or county, review of any
legislative decision regarding any comprehensive plan provision or any zoning, subdivision or other
ordinance or regulation alleged to be in violation of the state-wide planning goals shall be by the
Land Conservation and Development Commission in the manner provided for in ORS 197.300 to
197.315. ;

(2) If the commission has issued an order underr ORS 197.251 granting compliance
acknowledgment to a city or county, review of :

(a) Any legislative decision regarding a major revision of a comprehensive plan alleged to be in
violation of the state-wide planning goals shall be by the Land Conservation and Development
Commission in the manner provided for in ORS 197.300 to 197.315.

(b) Any legislative decision regarding any zoning, subdivision or other ordinance or regulation
alleged to be in violation of the comprehensive plan shall be by the circuit court of the county in
which the decision was made in the manner provided in ORS chapter 28 or 32.

(3) Notwithstanding subsection (1) of this section, if a city or county received compliance
acknowledgment under ORS 197.251 at the time a decision of the city, county or special district is
pending with the Land Conservation and Development Commission under subsection (1) of this
section, then the commission may transfer review of the matter to the circuit court for proceedings
pursuant to paragraph (b) of subsection (2) of this section.

_ SECTION 3a. If the court or commission determines that a petition filed under any of the
prokvisions of this 1979 Act, ORS. chapter 28, ORS 34.010 to 34.100 or 34.110 1034.240, properly




g
i

10
11
12
13
14
15

16

29
30

31

32

{5l ’ SB 435

bg:long«sninwa,dif,ferentuforum,,Lhe courtor commission-shall transfer review .of .the petition to.-the
al;f){opriate forum effective upon the date of filing of the original petition.

SECTION 4. Section 5 of this Act is added to and made a part of ORS 34.010 to 34.100.
SECTION 5. Notwithstanding ORS 34.030, judicial review of any quasi-judicial decision'of a
city, cour;ty or special district governing body alleged to be in violation of the state-wide planning
goals or a c&"r’nprehensive plan or zoning, subdivision or other land use ordinance or regulation shall
be by the Cour%’*gf Appeals pursuant to section 2 of this 1979 Act.
Section 6. ORS 197.300 is amended to read:

197.300. (1) In the manner provided in ORS 197.305 to 197.315, the commission shall review
upon:
(a) Petition by a couﬁty, city, special district governing body, or state agency, a comprehensive
plan provision or any zoning, subdivision or other ordinance or regulation adopted by a state
agency, city‘, county or speciélk\district that the governing body or state agency considers to be in
conﬂict with state-wide planningkngpals approved under ORS 197.240
(b) Petition by a city, coun{y, special district governing 'body, or state agency, a land

conservation and development action taken by a state agency, city, county or special district that

the governing body or state agency considers to be in conflict with state-wide planning goals
approved under ORS 197.240. \
(c) Petition by a state agency, city, county or special district, any county governing body action
that the state agency, city, county or special district considers to be improperly taken or outside the
scope of the governing bbdy’s authority under OR§'a197. 190, 197.225 and 197.260.
(d) Petition by any person or group of persons whose interests are substantially affected, a
legislative decision regarding any comprehensive plan provision or any zoning, subdivision or other
ordinance or regulation alleged to be in violation of state-wide planning goals approved under ORS
197.240 except as provided in paragraph (b) of subsection (2) of section 3 of this 1979 Act.

(2) A petition filed with the commission pursuant to subsection (1) of this section must be filed.

not later than [60 days after the date of the final adoption or approval of the action or comprehensive
plan upon which the petition is based] 30 days following the date the written decision sought to be
reviewed is signed or the date the city, county, state agency or special district mails the notice to the
petitioner and to persons who have requested such notice in writing not later than five days following

the close of the final hearing regarding the decision, whichever last occurs.

N

[(3) No city, cqzé;zty, state agency, special district or person shall have a petition pending befor
the commissionV pursuant to paragraphs (a), (B) or (d) of subsection (1) of this section and at the
same time ha Vé a petition pending before a court which make the same or substantially similar
allegations. of violations of any state-wide planning goal involving the same legal or factual issues. In
the casq,(’)’fsuc/z pending petitions with the commission and a court, the same or substantially similar

(l{’/eggifons in the later filing shall be stricken.]

j,fSECTION 7. In addition to and not in lieu of any other appropriation, there is appropriated to

tfI:‘l‘f,’mcrﬁl‘llll—two,,fmé?x,ppﬁals,k,f,or,,,,th&,,,lzzismnium beginning July.1, 1979, out.of the-General Fund; the sum-of
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'§$502000 for paying necessary administrative expenses incurred in carrying out.subsection (6) of

section 2 of this Act.

. SECTION 8. ORS 34055 is repealed.

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judge] shall
require the plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of
$100, to the effect that he will pay all costs and disbursements that may be adjudged to the
defendant on the review. [The court or judge may allow the undertaking to be given in a sum not less
than $50, when it is probable that such sum will be sufficient.]

Section 9a. ORS 34.030 is amended to read: \

34.030. The writ shall be allowed by the circuit court [or judge thereof], or, in counties where the
county court has judicial functions, by the county court [or judge of the county] wherein the decision
or determination sought to be reviewed was made, upon the petition of the plaintiff, describing the
decision or determination with convenient certainty, and setting forth the errors alleged to have
been committed therein. The petition shall be signed by the plaintiff or his attorney, and verified by
the certificate of an attorney to the effect that he has examined the process or proceeding, and the
decision or determination therein, and that it is erroneous as alleged in the petition. A writ shall not
be allowed unless the petition therefor is made within 60 days from the date of the decision or
determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of
the court [or judge] issuing the writ, the writ may contain a requirement that the defendant desist
from further proceedings in the matter to be reviewed, whereupon the proceedings shall be stayed
accordingly.

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055
may not require the defendant to desist from further proceedings regarding the project unless the
undertaking required by ORS 34.055 has been given to the court or judge.)

Section 10a. ORS 215.416 is amended to read: A

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county,
an owner of land may apply in writing to such persons as the governing body designates, for a
permit, in the manner prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the application and within 90
days after receiving it deny or approve it. However, with the agreement of the county and the
applicant, the proceeding on the application may be extended for a reasonable period of time, as
determined by the hearings officer, but not to exceed six months from the date of the first public
hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict
with the comprehensive plan of the county and other applicable ordinance provisions. The approval

may include such conditions as are authorized by statute or county legislation.




{7 SB 435

1 (4) Hearings under this section shall be held only after notice to the applicant and alseo notice to

2 otherpersons-as otherwise provided by law.

3 (5) Approval or denial of a permit application shall be based on standards and criteria which

4  shall be set forth in the zoning ordinance or other appropriate ordinance or regulation of the county

5 and which shall relate approval or denial of a permit application to the zoning ordinance and
6 comprehensive plan for the area in which the proposed use of land would occur and to the zoning
7 ordinance and comprehensive plan for the county as a whole.

8 (6) Approval or denial of a permit shall be based upon and accompanied by a brief statement
9 that explains the criteria and standards considered relevant to the decision, states the facts relied
10  upon in rendering the decision and explains the justification for the decision based on the criteria,
11 standards and facts set forth.

12 (7) Written notice of the approval or denial shall be given to all parties to the proceeding.

13 Section 10b. ORS 227.173 is amended to read:

227.173. (1) Netice of approval or denial of a discretionary permit application shall be based on

standards and criteria, which shall be set forth in the development ordinance and which shall relate
approval or denial of a discretionary permit application to the development ordinance and to the
comprehensive plan for the area in which the development would occur and to the development
ardinance and comprehensive plan for the city as a whole.

{2) Approval or denial of a permit application shall be based upon and accompanied by & brief
statement that explains the criteria and standards considered relevant to- the decision, -states-the
facts relied upon in rendering the decision and explains the justification for the decision based on
the criteria, standards and facts set forth.

(3) Written notice of the épproval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read: '

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the
planning commission or county governing body, or both, however the governing body prescribes.
The appellate authority on its own motion may review the action. The procedure and type of héaring
for such an appeal or re?iew shall be prescribed by the governing body. [A4n appeal or review
proceeding shall be based upon, but not limited to, the record of the hearings officer’s action.]

\2) A party aggnwed by the fmal determmatmn ma have the determmaue revmwed U
TORS 3401010 34 100 sction Zok i 1979 Act. |
V Section 12. ORS 227. 180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the

planning commission or council of the city, or both, however the council prescribes. The appellate
authority on its own motion may review the action. The procedure for such an appeal or review shall
be prescribed by the council, but shall include a hearing at least for argument. Upon appeal or
review the appellate authority shall consider the record of the hearings officer’s action. That record
need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or




11

12

13
14
15

16

18

19

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37

SB 435 o - [8]

zone change ma&ﬂur‘nagle me detekrmi’m’iﬁ‘or;;réi‘;;evvéd rund’er’ [ORS 545}0 1‘034 Jﬂmmseehanzof this
1979-Act- ‘

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court, officer, or tribunal other
than a district court or an agency as defined in subsection (1) of ORS 183.310 in the exercise of
judicial or quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or Aim];

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the
whiole record; [oA

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [rig/#] interest of the plaintiff, and not otherwise. The fact that the
right of appeal exists is no bar to the issuance of the writ.

SECTION 14:-Section-15 of this-Actis added to and made apart of ORS221: 310 10221:390.
| SECTION 15 Nething i in ORS 221.310 to 221.390 shall be construed to prevent an interlocutory
order which involves the constltutlonahty ofa statute or ordinatice or of the proceedings which may
affect the final judgment from bemg reviewed in the ciréuit-court for errors in law appearing upon

the face of the judgment’ or the proceedings connected therewith, as provided in ORS 34.010 to

‘“"‘24 on— e

Section 16 ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the
county in which the hearing was held] Court of Appeals. The procedure for review shall be as
provided in ORS [34.010 to 34. 100) 183.482.

Section 1?57 ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change
of organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30
days after the date the formation of the district or change of organization is complete.

[(2)} (1) If the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to
198.955, any citizen of the affected district or territory may apply within 10 days after such refusal
to the circuit court of the principal county for a writ of mandamus to compel the county board or
county clerk to do so. If it is decided by the circuit court that the petition for formation or change of
organization is legally sufficient and the requisite number of signatures is attached, the circuit court
shall direct the county board to call the election. The suit shall be advanced on the docket and
decided by the circuit court as quickly as possible. Either party may appeal [to the Supreme Court]

as provided for appeals in other proceedings.
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[(3)] (2) An action to determine the validity of a formation or change of organization proceeding
may also be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)] (3) For the purpose of an action to determine or contest the validity of a formation or
change of organization, the formation or change shall be considered complete and final upon the
date the order of formation or the order, resolution or statement announcing a change of
orgamzatlon 1s filed with the county clerk as provided by ORS 198.780.

Section }%5 ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change -

proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a
petition for formation or a minor boundary change of a city or district or in a petition for
consolidation of cities so as either to include or exclude territory. If the commission determines that
any land has been improperly omitted from the proposal and that the owner of the land has not
appeared at the hearing, in person or by his representative designated in writing, the commission
shall continue the hearing on the petition and shall order notice given to the nonappearing owner
requiring him to appear before the commission and show cause, if any, why his land should not be
included in the proposal. Notice to nonappearing owners may be given by personal service or by
letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

4 (3) On the basis of the study and after hearing, the boundary commission shall approve the
proposed boundary change as presented or as modified by the commission or disapprove the
proposed change, by an order stating the reasons for the decision of the commission. Any person
interested in a boundary change may|, within 30 days after the date of a final order, appeal the order
for review under ORS 34.010 to 34.100] appeal the order in accordance with the provisions of ORS
183.480 to 183.500 governing judicial review of contested cases

(4) Immediately after the effective date of a final order entered under subsection (3) of this
section and a proclamation declaring a minor boundary change approved if any is entered under
subsection (3) of ORS 199.505, the commission shall file a copy of the order and proclamation, if

any, with the Secretary of State, the assessor and the county clerk of each county in which the

affected territory, city or district is located, and the clerk of the affected city or district. If the

commission disapproves a minor boundary change, it shall send a copy of the final order to the
person who actually filed the petition and to the affected city or district.
= ;Section 19. ORS 203.060 is amended to read:

203.060. Except as otherwise provided i in sections2 and 3 of this 1979 Act:

(1) County legislative decisions, including ordinances- adopted under ORS 203.030 to 203. 065

shaH be subject to judicial review and invalidation under the provnsmns of ORS chapter 28 on account -
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__of unreasonableness, procedural error in.adoption, or conflict with paramount state law or

constitutional provision.

(2) County quasi-judicial decisions alleged to be in error upon one or-more of the grounds described
in subsections (1) to (5) of ORS 34.040 shall be subject to judicial review as provided in ORS 34.010 to
34.100.

(3) All other-county decisions shall be subject to judicial review as provided in. ORS 34.110 to
. 34.240. |

SECTION 2;) ORS 203.200 is repealed.

Section 21. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the
necessary preliminary construction permits or certificates and the governing body of any taxing unit
obligated to furnish services and facilities in the area in which the construction is to take place may
enter into an agreement to carry out the purposes of ORS 311.850. An agreement entered into under
this section shall contain provisions pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit
prior in time to or during the period of the construction.

(b) The amounts of the payments to be made by the person proposing to construct the facility
and the dates for making the payments.

» (c) A reduction in true cash value for the facility for purposes of computing the rate of levy of
the taxing unit entering into the agreement for each year of a period of years, not to exceed 10,
commencing on or in the course of completion of the construction of the facility. The amount of
reduction allowed by the agreement shall be a percentage amount, not to exceed 50 percent, of the
true cash value of the facility as of any assessment date affected by the reduction; and may be fixed
or graduated over the period of years for which the reduction is allowed. The total reduction
allowed by the agreement shall result in a tax benefit for the facility that is estimated to be
equivalent to the total amount of payments made under the agreement to the taxing unit, plus
interest at the maximum rate of eight percent per annum from the date of each payment; however,
in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor
of each county in which a taxing unit which is a party to the agreement is located.

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the
governing body of the taxing unit that is a party to the agreement may certify to the county assessor
that all payments have been made to the taxing unit in accordance with the terms of the agreement.
The county assessor shall not grant the exemption for any year unless he has received such
certificate. Review of denial of an exemption under this section shall be as provided by ORS [34.0/0
to 34,100} 305.275.

Section 22. ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in

G R
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the manner provided in ORS 331.010 of the proposed change and the proposals and the session of
the board at which they will be considered. If no remonstrance is submitted requiring an election as
provided in subsection (2) of this section and if the board makes the findings set forth in subsection
(2) of ORS 330.090, the board shall declare that the change and proposals shall become effective as
provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the
qualified voters in a school district or area affected by the proposed change is filed with the district
boundary board within 20 days after the date set to consider the proposed change and the proposals
and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
submit the question of the proposed change and the proposals to the qualifiéd voters of each
affected district or area from which a remonstrance was filed as nearly as possible in the manner
prescribed for annual school elections with the district boundary board acting in the place of the
local school districts. Separate elections shall be held in sequence, commencing with the least
populous district or area and progressing in order of population to the most populous district or
area. If the majority of votes in each election favor the change and the proposals, an election shall
be held in the next most populous district or area. The boundary board shall give notice of each
election in the manner provided in ORS 331.010. ‘

(3) If the majority of votes cast in any affected district or area oppose the change and the
proposals, the change and the proposals shall be defeated, and the same or a substantially similar
change combined with substantially similar proposals shall not be considered until 12 months have
elapsed from the date of the election at which the change and the proposals were defeated. If the
vote is favorable in all remonstrating districts or areas, the district boundary board shall declare the
change and proposals effective as provided.in ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board
determines that the proposition carried in the union high school district by a majority of votes cast,
and also carried in one or more of the common school districts by a majority of the votes cast.in
each district, it shall declare the proposition carried as to those common school districts only in
which the proposition prevailed, and shall immediately proceed to change the boundaries of the
union high school district to include those districts desiring to be added thereto.

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition
signed by 100 percent of the owners of record or the contract purchasers of real property and 100
percent of the qualified voters of an area requesting that the area be annexed to another school
district to which it is contiguous is presented to the district boundary board, the board, if it makes
the findings set forth in subsection (2) of ORS 330.090, shall order the change to be made effective
on the following May 31, providing a remonstrance signed by the school boards of any affected
district or by the original petitioners is not presented to the State Board of Education within 30 days
of the date of the order. If such a remonstrance is presented to the State Board of Education, the
board shall set a time for a hearing, give notice of the same, and hear the case in the area affected.

If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
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considering the testimony, the board shall confirm or reject the action of the boundary board and
such determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the
manner provided in ORS 183.482. [A4 petition for a writ of review to review the action taken may be
filed with the circuit court within the time permitted by law.]

Section 23. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory
or annexation of less than an entire school district to another, the district school boards of the
districts affected by each change shall immediately after the change make an equitable division of
the then existing assets and liabilities between the districts affected by such change and provide the
manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the school districts affected and an additional member appointed by the other
appointees.

3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators
selected fail to appoint the additional arbitrator within 30 days after the appointment of the
arbitrator last appointed, the Superintendent of Public Instruction shall notify the judge of the
circuit court senior in service of the county in which the administrative office of the most populous
school district is located. Within 10 days after receiving such notice, the judge shall appoint the
additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each
day’s service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus
incurred shall be equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review] in the
manner provided in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the
division. Liabilities include all debts for which the respective districts in their corporate capacities
are liable at the time of division. In determining the assets, school property shall be estimated at its

fair value. The assets and liabilities shall be divided between the districts in proportion to the last

‘assessed value of the real and personal property. The district retdining the real property shall pay

the other districts concerned such sums as are determined in accordance with the provisions of this
section. All funds to be apportioned during the current school year, after such division, shall be
made in proportion to the resident average daily membership of the districts divided, as shown by
the report of such districts for the period ending the preceding June 30 as certified by the districts to
the administrative office of the county.

Section 24 ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected
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by any final plan of reorganization adopted by the committee for the organization of an
administrative school district may petition the State Board of Education to have the plan revised or
modified in particulars set forth in such petition. Such petition shall be filed with the secretary of the
State Board of Education and a copy thereof shall be delivered to the secretary of the committee in
person or by certified mail within 30 days after adoption of such plan by the committee. The
petitioner shall have the right to be heard at the hearing provided by ORS 330.560 and to be
represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel
and to offer evidence and argument in opposition to such petition.

(2) Any petitioner may petition [zhe circuit court for writ of review in the manner provided by
ORS 34.010 to 34.100 to review] the Court of Appeals in the manner provided by ORS 183.482 for
judicial review of the decision or determination of the State Board of Education denying or
overruling the petition of such petitioner to revise or modify the final plan of reorganization in the
particulars set forth in the petition, provided that such petition for [wri of] review shall be filed with
the [circuit court within 30} Court of Appeals within 60 days after the State Board of Education

approves the final plan of reorganization.

—Section-25-ORS-341.185.is-amended to read:

341.185. Any qualified voter of a district aggrieved by the adjustment of Or. failure to adJusti
houndaries of a zone pursuantto subsection (1) of ORS 341. 175 on the ba51s that population is not as'
nearly equal as is feasible is entitled to appear. before the board at a public hearing to present hlS
case. If the board refuses to ‘make-the requested ad]ustment in-the boundaries, he may appeal from

the dec:lsmn of the: board [to the circuit court. The appeal shall be by writ of review] to the Court oi

Section 26 ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an
annexation of territory and another community college district is affected, the boards of the districts
shall make an equitable division of the then existing assets and liabilities between the districts
affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the affected districts and an additional member appointed by the other
appointees. ‘ ’

. (3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of
Education shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the

additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the State

Board of Education shall notify the judge senior in service of the circuit court of the principal

county. Within 10 days after receiving such notice, the judge shall appoint one additional arbitrator.
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(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each
day’s service, and necessary expenses, while serving in his official capacity. Expenses thus incurred
shall be equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the
manner provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belongihg to the district at the time of division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable
at the time of division. In determining the assets, property shall be estimated at its fair value. The
assets and liabilities shall be divided between the districts in proportion to the last assessed value of
the real and personal property. The district retaining the real property shall pay the other districts

concerned such sums as are determined in accordance with the provisions of this section. All funds

to be apportioned during the current fiscal year, after such division, shall be made in proportion to

the number of persons in each district according to the latest federal census.

Section 25? ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. /40 to 459.155, or any
ordinance adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review
in the manner set forth in ORS 34.010 to 34.100.

Section%é?ORS 476.835 is amended to read:

476.835. (1) Within [3] 60 days after receiving written notice of the findings of the board, any
fire service personnel aggrieved by the findings and order of the board may file an appeal from the
final order of the board with the [Circuit Court in Marion County. The appeal shall be heard on a
writ of review. If an appeal is filed, the order of the board shall not take effect until the court decides
the appeal] Court of Appeals in the manner provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820
and 476.825 and subsection (1) of this section may reapply for accreditation at any time after the
expiration of two years after the date on which the order of the board revoking his accreditation
became final.

Section 2§.?ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and
every place of public assembly not having fixed seats and having a capacity of more than 100
persons shall post and keep posted a notice of the maximum number of persons allowed at any one
time as established by regulations of the State Fire Marshal or by the approved authority when such
public assemblies are located within the jurisdiction of a governmental subdivision granted the
exemption provided by subsection (4) of ORS 476.030. All such capacity notices shall be on a form
approved or provided by the State Fire Marshal and shall be securely fixed and posted in a
conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the
approved authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection

finds a building or other structure described in subsection (1) of this section, to be occupied by a

ey,

S
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nnmber of persons in excess of the maximum number of persons allowed at any one time as set
forth in the capacity notice, the State Fire Marshal, or his deputies, assistants as defined in ORS
476.060, or the approved authority, as provided in subsection (4) of ORS 476.030, may close the
building or other structure for use or occupancy untit compliance has been made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall
have immediate access to the circuit court for the county in which the building or other structure is
located for review of the order of exclusion or removal. Such access may be in the form of [a writ of
review or other] any appropriate judicial proceeding and shall be given priority over all other cases
on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other
remedies available to the State Fire Marshal, his deputies, or the approved authority, as provided by
subsection (4) of ORS 476.030. |
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subdistrict, have filed therr report with the court and that the owner of each tract of land included
therein is given notice that he may examine the report and file ob]ectlons to the report or to any
determination of benefits or damages on or before the date set for the hearing.

(2) The district or any person ownmg or having any mterest in the lands described, or the owner
of any tract of land within the subdlstrlct for which the appralsals were made, may file exceptions to
the report of the appraisers or to any determmatlon of benefits or damages determined to accrue to

lands upon the construction of the proposed work :;ior to the determination of the cash value of the

lands necessary to be taken for rights of way or other works

(3) The court shall hear all obJectrons and make such amendments and modifications to the
report of the appraisers as to the court’ may seem equitable. Upon the conclusion of the hearing the
court shall enter its order in whlchshall be given the descrrptlon of each tract of land appraised, the
value of the benefits and damages which the court determines will ‘accrue to each tract, and the
value of lands necessary to be taken for rights of way and other works. kk
(4) Any party mterested may take an appeal from such order in the manner set forth in ORS
[.553.815) chapter 35 The order shall be filed in the office of the county clerk of the county in which
the court is srtuated and a certified copy of the order shall be filed with the county clerk of each
other county m which Iands within the subdistrict are located. Notwithstanding ORS 2.516, the only
review whlch shall be allowed from the decision of the circuit court under ORS chapter 35 shall be by
pe;}ﬁon for review, to the Supreme Court which petition shall be filed within 30 days after the date of

"SECTION 26. ORS 34,055, 197.300, 197.305, 197.310 and 197.315

he decision in such manner as provided by the rules of the Supreme Court:
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nﬁmber of persons in excess of the maximum number of persons allowed at any one time as set
forth in the capacity notice, the State Fire Marshal, or his deputies, assistants as defined in ORS
476.060, or the approved authority, as provided in subsection (4) of ORS 476.030, may close the
building or other structure for use or occupancy until compliance has been made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall
have immediate access to the circuit court for the county in which the building or other structure is
located for review of the order of exclusion or removal. Such access may be in the form of [a writ of
review or other] any appropriate judicial proceeding ang shall be given priority over all other cases
on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other

remedies available to the State Fire Marshal, his deputies, or the approved authority, as provided by

ubsection (4) of ORS 476.030.
,;.N.Section 30..ORS 553.360.is- amended to-read:

™ 553 360. (1) After the filing of the report of the appraisers, the court shall enter an order flxmg
the tu“ne and place for a hearing on the report and directing the secretary of the district to give notice
of the heanng by publication. The notice shall contain a description of each tract of land appralsed
together thh the names of the owners, if known, and shall state that the appraisers appomted to
assess the beneflts and damages to the lands described and to appraise the cash value of the lands
necessary to be taken for rights of way and other works within or without the limits of the
subdistrict, have filed thetr report with the court and that the owner of each tract of land included
therein is given notice that he may examine the report and file ob]ectlons to the report or to any
determination of benefits or damages on or before the date set for the hearing.
(2) The district or any person ownmg or having any mterest in the lands described, or the owner
of any tract of land within the subdlstrlct for which the appralsals were made, may file exceptions to

the report of the appraisers or to any determmatlon of beneflts or damages determined to accrue to

lands upon the construction of the proposed wor‘ ;or to the determination of the cash value of the

lands necessary to be taken for rights of way or ‘other’ ‘works.
(3) The court shall hear all obJectlons and make such amendments and modifications to the
report of the appraisers as to the court’ may seem equitable. Upon the conclusion of the hearing the
court shall enter its order in Wthh shall be given the descrlptlon of each tract of land appraised, the
value of the benefits and damages which the court determines w1lI accrue to each tract, and the
value of lands necessary to- be taken for rights of way and other works. k

(4) Any party mterégted may take an appeal from such order in the manner set forth in ORS
[553.815] chapter 3 The order shall be filed in the office of the county clerk of the county in which
the court is smrated and a certified copy of the order shall be filed with the county-clerk of each
other county in which lands within the subdistrict are located. Notwithstanding ORS 2. 516 the only
revnew whnch shall be allowed from the decision of the circuit court under ORS chapter 35 shall be by

De}lﬁon for review, to the Supreme Court which petition shall be filed within 30 days after the date of

he-deeisionwinf such-manner-as-provided-by the rules of the Supreme Court.

N,
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Section 31, ORS 553:815 is-amended to read:

553.815. Owners of any property against which an assessment or tax has been levied may seek a
rev1ew thereof under ORS 34.010-to 34. 100 Notwnthstandmg ORS 2.516, the only review which shall
be allowed from the decision of the circuit court under ORS 34 010 to 34.100 shall be by petition for
revnew to the Supreme Court whlch petition shall be filed w1th1n 30 days after the date of the decision in

such manner as provided by the rules of the Supreme Court.




OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

Senate Bill 435

Sponsored By Representatives HANLON, GRANNELL (at the request of Law
Improvement Committee Advisory Committee on Writs of Review)

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the
body thereof subject to consideration by the Legislative Assembly. It is an editor’s brief
statement of the essential features of the measure as introduced.

Revises manner for review of land use and certain other decisions. Appropriates $50,000 out of
General Fund to Court of Appeals for necessary administrative expenses.

NOTE: Matter in bold face in an amended section is new; matter [ifalic and bracketed) is existing law to be omitted;
complete new sections begin with SECTION.
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7 A BILL FOR AN ACT
Relating to judicial review; creating new provisions; amending ORS 34.030, 34.040, 34.050, 34.070,

181.350, 197.300, 198.785, 199.461, 203.060, 215.416, 215.422, 227.173, 227.180, 311.860,

330.101, 330.123, 330.557, 341.185, 341.573, 459.155, 476.835, 479.195, 553.360 and 553.815;

repealing ORS 34.055 and 203.200; and appropriating money. '
Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 2, 3 and 3a of this Act are added to and made a part of ORS 197.005 to
197.430.

SECTION 2. (1) Judicial review of any quasi-judicial decision by a city, county or special district
governing body alleged to be in violation of the state-wide planning goals or the comprehensive plan,
or zoning, subdivision or other land use ordinance or regulation of the city, county or special district
is conferred upon the Court of Appeals.

(2) Any person who has standing may petition the Court of Appeals for judicial review under

this section. A person shall be deemed to have standing to file such petition if the person:

(a) Appeared before the city, county or special district governing body in some manner, orally -

or in writing; and

(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed, or
was a person who has a substantial interest in the decision. |

(3) The petition shall be filed not later than 30 days following the date the written decision
sought to be reviewed is signed or the date the city, county or special district mails the notice of the
decision to the petitioner and to persons who have requested such notice in writing not later than
five days following the close of the final hearing regarding the decision, whichever last occurs.

(4) The petition shall state the nature of the decision the petitioner desires reviewed, and shall
state by supporting affidavit, the facts showing how the petitioner has standing to have the decision
reviewed. Before deciding the issues raised by the petition for review, the Court of Appeals shall
decide, from facts set forth in the affidavit and any findings of facts made by a Master as provided
in subsection (6) of this section, whether or not the petitioner has standihg to have the decision
reviewed. Copies of the petition shall be served upon the city, county or special district goveining
body, the Land Conservation and Development Commission, and the applicant of record in the city,
county or special district governing body proceeding. Notice that the petition has been filed shall be
served upon all participants below who requested such notice.

(5) Within 30 days after service of the petition, or within such further time as the court may
allow, the city, county or special district governing body shall trahsmit to the reviewing court the
original or a certified copy of the entire record of the proceeding under review, but, by stipulation of
all parties to the review proceeding, the record may be shortened. Any party unreasonably refusing
to stipulate to limit the record may be taxed by the court for the ‘a&ditional costs. The court may
require or perinit subsequent corrections or additions to the re¢ord when deemed desirable. In

addition to exercising its discrétion in awarding costs under subéection (9) of this section, the eourt
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may tax the costs of transcription of record to a party filing a frivolous petition for review as the
court may determine. '

(6) Review of a decision under this section shall be confined to the record; the court shall not
substitute its judgment for that of the city, county or special district governing body as to any issue
of fact. In the case of disputed allegations of unconstitutionality of the decision, standing, ex parte
contacts or other procedural irregularities not shown in the record which, if proved, would warrant
reversal or remand, the Court of Appeals pursuant to rules adopted by the court to carry out this
subsection, may refer the allegations to a Master appointed by the court to take evidence and make
findings of fact upon them.

(7) In accordance with the rules of the court, the L.and Conservation and Development
Commission may submit to the court a brief upon any alleged violation of the state-wide planning
goals as applied to the facts before the court.

(8) In addition to transmitting the record as provided in subsection (5) of this section, the city,
county or special district governing body may participate in the proceedings under this section by
filing briefs or otherwise subject to rules adopted by the court.

(9) Upon judicial review of a decision under this section, the Court of Appeals may, in its
discretion, award costs, including the cost of preparing the record, to any party.

(10) The court may affirm, reverse or remand the decision. The court shall reverse or remand
the decision only if it finds that:

(a) The city, county or special district governing body exceeded its jurisdiction;

(b) The city, county or special district governing body failed to follow the procedure applicable
to the matter before it;

(c) The decision was not supported by substantial evidence in the whole record;

(d) The city, county or special district governing body improperly construed the applicable law;
or

(e) The decision is unconstitutional.

(11)(a) As used in this subsection:

(A) ““Developer’” means a person or persons proposing a land development project.

(B) ‘‘Land development project’” or ‘‘project’” means any proposed use of land for which
approval or authority is required pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010 to
227.300, or any ordinance or rule adopted pursuant thereto.

(b) Where a petition for review under this section alleges that city, county or special district
governing body has erred, based upon one or more of the grounds described in subsection (10) of
this section, in approving or authorizing a land development project, then before allowing the
petition containing a stay of proceedings authorized by subsection (12) of this section, the court
shall require the petitioner to give an undertaking with good and sufficient surety, to be approved by
the court, in an amount not to exceed $1,000, to the effect that the petitioner will pay actual damages
of the developer in an amount not to exceed the amount of tlge undertaking if the court affirms the

decision approving or authorizing the project.
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(c) The petitioner may request a hearing on the amount of the undertaking required by the court
under paragraph (b) of this subsection. At such hearing the developer shall offer proof as to the
amount of his investment in the project and actual damages which may be caused by delaying the
land development project.

(d) Based upon the length of time which it may take for the court to render a judgment on the
matter being reviewed, the amount of the developer’s investment in the project and the actual
damages which may be caused by delaying the projecf, the court shall set the amount of the
undertaking which the petitioner will be required to give.

(e) If upon a review, described in this section, the court affirms the decision approving or
authorizing the project, the court may award actual damages to the developer in an amount not to
exceed the amount of ‘the undertaking required under this subsection.

(12) (a) Except as otherwise provided in paragraph (b) of this subsection, the court, in its
discretion, may require that the defendant desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall be stayed accordingly.

(b) The court reviewing a land development project as defined in subsection (11) of this section
may not require the defendant to desist from further proceedings regarding the project unless the
undertaking required by subsection (11) of this section has been given to the court.

SECTION 3. (1) If the Land Conservation and Development Commission has not issued an
order under ORS 197.251 granting compliance acknowledgment to a city or county, review of any
legislative decision regarding any comprehensive plan provision or any zoning, subdivision or other
ordinance or regulation alleged to be in violation of the state-wide planning goals shall be by the
Land Conservation and Development Commission in the manner provided for in ORS 197.300 to
197.315.

(2) If the commission has issued an order under ORS 197.251 granting compliance
acknowledgment to a city or county, review of:

() Any legislative decision regarding a major revision of a comprehensive plan alleged to be in
violation of the state-wide planning goals shall be by the Land Conservation and Development
Commission in the manner provided for in ORS 197.300 to 197.315.

(b) Any legislative decision regarding any zoning, subdivision or other ordinance or regulation
alleged to be in violation of the comprehensive plan shall be by the circuit court of the county in
which the decision was made in the manner provided in ORS chapter 28 or 32.

(3) Notwithstanding subsection (1) of this section, if a city or county received compliance
acknowledgment under ORS 197.251 at the time a decision of the city, county or special district is
pending with the Land Conservation and Development Commission under subsection (1) of this
section, then the commission may transfer review of the matter to the circuit court for proceedings
pursuant to paragraph (b) of subsection (2) of this section.

SECTION 3a. If the court or commission determines that a petition filed under any of the
provisions of this 1979 Act, ORS chapter 28, ORS 34.010 to 34.100 or 34.110 to 34.240, properly
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belongs in a different forum, the court or commission shall transfer review of the petition to the
appropriate forum effective upon the date of filing of the original petition.

SECTION 4. Section 5 of this Act is added to and made a part of ORS 34.010 to 34.100.

SECTION 5. Notwithstanding ORS 34.030, judicial review of any quasi-judicial decision of a
city, county or special district governing body alleged to be in violation of the state-wide planning
goals or a comprehensive plan or zoning, subdivision or other land use ordinance or regulation shall
be by the Court of Appeals pursuant to section 2 of this 1979 Act.

Section 6. ORS 197.300 is amended to read:

197.300. (1) In the manner provided in ORS 197.305 to 197.315, the commission shall review
upon:

(a) Petition by a county, city, special district governing body, or state agency, a comprehensive
plan provision or any zoning, subdivision or other ordinance or regulation adopted by a state
agency, city, county or special district that the governing body or state agency considers to be in
conflict with state-wide planning goals approved under ORS 197.240.

(b) Petition by a city, county, special district governing body, or state agency, a land
conservation and development action taken by a state agency, city, county or special district that
the governing body or state agency considers to be in conflict with state-wide planning goals
approved under ORS 197.240. ;

(c) Petition by a state agency, city, county or special district, any county governing body action
that the state agency, city, county or special district considers to be improperly taken or outside the
scope of the governing body’s authority under ORS 197.190, 197.225 and 197.260.

(d) Petition by any person or group of persons whose interests are substantially affected, a
legislative decision regarding any comprehensive plan provision or any zoning, subdivision or other
ordinance or regulation alleged to be in violation of state-wide planning goals approved under ORS
197.240 except as provided in paragraph (b) of subsection (2) of section 3 of this 1979 Act.

(2) A petition filed with the commission pufsuant to subsection (1) of this section must be filed
not later than [60 days after the date of the final adoption or approval of the action or comprehensive
plan upon which the petition is based) 30 days following the date the written decision sought to be
reviewed is signed or the date the city, county, state agency or special district mails the notice to the
petitioner and to persons who have requested such notice in writing not later than five days following
the close of the final hearing regarding the decision, whichever last occurs. '

[(3) No city, county, state agency, special district or person shall have a petition pending before
the commission pursuant fo paragraphs (a), (b) or (d) of subsection (1) of t/ziv section and at the
same time have a petition pending before a court which make the same or substantially similar
allegations of violations of any state-wide planning goal involving the same legal or factual issues. In
the case of such pending petitions with the commission and a court, the same or substantially similar
allegations in the later filing shall be stricken.]

SECTION 7. In addition to and not in lieu of any other appropriation, there is appropriated to
the Court of Appeals for the biennium beginning July 1, 1979, out of the General Fund, the sum of
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$50,000 for paying necessary administrative expenses incurred in carrying out subsection (6) of
section 2 of this Act.

SECTION 8. ORS 34.055 is repealed.

Section 9. ORS 34.050 is amended to read:

34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judge] shall
require the plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of
$100, to the effect that he will pay all costs and disbursements that may be adjudged to the

defendant on the review. [ The court or judge may allow the undertaking to be given in a sum not less

Lhan $50, when it is probable that such sum will be sufficient.)

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit court [or judge thereof], or, in counties where the
county court has judicial functions, by the county court [or judge of the county] wherein the decision
or determination sought to be reviewed was made, upon the petition of the plaintiff, describing the
decision or determination with convenient certainty, and setting forth the errors alleged to have
been committed therein. The petition shall be signed by the plaintiff or his attorney, and verified by
the certificate of an attorney to the effect that he has examined the process or proceeding, and the
decision or determination therein, and that it is erroneous as alleged in the petition. A writ shall not
be allowed unless the petition therefor is made within 60 days from the date of the decision or
determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read:

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of
the court [or judge] issuing the writ, the writ may contain a requirement that the defendant desist
from further proceedings in the matter to be reviewed, whereupon the proceedings shall be stayed
accordingly. v

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055
may not require the defendant to desist from further proceedings regarding the project unless the
undertaking required by ORS 34.055 has been given to the court or judge.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county,
an owner of land may apply in writing to such persons as the governing body designates, for a
permit, in the manner prescribed by the governing body.

(2) The hearings officer shall hold at least one public hearing on the application and within 90
days after receiving it deny or approve it. However, with the agreement of the county and the
applicant, the proceeding on the application may be extended for a reasonable period of time, as
determined by the hearings officer, but not to exceed six months from the date of the first public
hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict
with the comprehensive plan of the county and other applicable ordinance provisions. The approval

may include such conditions as are authorized by statute or county legislation.
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(4) Hearings under this section shall be held only after notice to the applicant and also notice to
other persons as otherwise provided by law.

(5) Approval or denial of a permit application shall be based on standards and criteria which
shall be set forth in the zoning ordinance or other appropriate ordinance or regulation of the county
and which shall relate approval or denial of a permit application to the zoning ordinance and
comprehensive plan for the area in which the proposed use of land would occur and to the zoning
ordinance and comprehensive plan for the county as a whole.

(6) Approval or denial of a permit shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied
upon in rendering the decision and explains the justification for the decision based on the criteria,
standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Notice of approval or denial of a discretionary permit application shall be based on
standards and criteria, which shall be set forth in the development ordinance and which shall relate
approval or denial of a discretionary permit application to the development ordinance and.to the
comprehensive plan for the area in which the development would occur and to the development
ordinance and comprehensive plan for the city as a whole. ,

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief
statement that explains the criteria and standards considered relevant to the decision, states the
facts relied upon in rendering the decision and explains the justification for the decision based on
the criteria, standards and facts set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (1) A party aggrieved by the action of a hearings officer may appeal the action to the
planning commission or coﬁnty governing body, or both, however the governing body prescribes.
The appellate authority on its own motion may review the action. The procedure and type of hearing
for such an appeal or review shall be prescribed by the governing body. [An appeal or review
proceeding shall be based upon, but not limited to, the record of the heaﬁhgs officer’s action.]

(2) A party aggrieved by the final determination may have the determination reviewed under
[ORS 34.010 to 34. 100] section 2 of this 1979 Act.

Section 12. ORS 227.180 is amended to read: ;

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the
planning commission or council of the city, or both, however the council prescribes. The appellate
authority on its own motion may review the action. The procedure for such an appeal or review shall
be prescribed by the council, but shall include a hearing at least for argument. Upon appeal or
review the appellate authority shall consider the record of the hearings officer’s action. That record
need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or
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zone change may have the determination reviewed under [ORS 34.010 to 34.100] section 2 of this
1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court, officer, or tribunal other
than a district court or an agency as defined in subsection (1) of ORS 183.310 in the exercise of
judicial or quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [o7 Aimn];

(3) Made a finding or order not supported by [reliable, probative and) substantial evidence in the
whole record; [oA |

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [rig//] interest of the plaintiff, and not otherwise. The fact that the
right of appeal exists is no bar to the issuance of the writ.
SECTION 14. Section 15 of this Act is added to and made a part of ORS 221.310 to 221.390.
SECTION 15. Nothing in ORS 221.310 to 221.390 shall be construed to prevent an interlocutory

order which involves the constitutionality of a statute or ordinance or of the proceedings which may

affect the final judgment from being reviewed in the circuit court for errors in law appearing upon

the face of the judgrnent or the proceedings connected therewith, as provided in ORS 34.010 to
34.100.

Section 16. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the
county in which the hearing was held] Court of Appeals. The procedure for review shall be as
provided in ORS [34.010 to 34. 100] 183.482.

Section 17. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a for;ﬁation or change
of organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30
days after the date the formation of the district or change of organization is complete.]

[ (D) If the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to
198.955, any citizen of the affected district or territory may apply within 10 days after such refusal
to the circuit court of the principal county for a writ of mandamus to compel the county board or
county clerk to do so. If it is decided by the circuit court that the petition for formation or change of
organization is legally sufficient and the requisite number of signatures is attached, the circuit court
shall direct the county board to call the election. The suit shall be advanced on the docket and
decided by the circuit court as quickly as possible. Either party may appeal [f0 the Supreme Court]

as provided for appeals in other proceedings.
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[(3)] (2) An action to determine the validity of a formation or change of organization proceeding
may also be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)) (3) For.the purpose of an action to determine or contest the validity of a formation or
change of organization, the formation or change shall be considered complete and final upon the

date the order of formation or the order, resolution or statement announcing a change of

. organization is filed with the county clerk as provided by ORS 198.780.

Section 18. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change
proceeding, it shall:

(a) Cause a study to b¢ made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

(2) After the study and hearings, the boundary commission may alter the boundaries set out in a

petition for formation or a minor boundary change of a city or district or in a petition for

- consolidation of cities so as either to include or exclude territory. If the commission determines that

any land has been improperly omitted from the proposal and that the owner of the land has not
appeared at the hearing, in person or by his representative designated in writing, the commission
shall continue the hearing on the petition and shall order notice given to the nonappearing owner
requiring him to appear before the commission and show cause, if any, why his land should not be
included in the proposal. Notice to nonappearing owners may be given by personal service or by
letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The requiréd notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the
proposed boundary change as presented or as modified by the commission or disapprove the
proposed change, by an order stating the reasons for the decision of the commission. Any person
interested in a boundary change may|, within 30 days after the date of a final order, appeal the order
for review under ORS 34.010 to 34.100] appeal the order in accordance with the provisions of ORS
183.480 to 183.500 governing judicial review of contested cases.

(4) Immediately after the effective date of a final order entered under subsection (3) of this
section and a proclamation declaring a minor boundary change approved if any is entered under
subsection (3) of ORS 199.505, the commission shall file a copy of the order and proclamation, if
any, with the Secretary of State, the assessor and the county clerk of each county in which the
affected territory, city or district is located, and the clerk of the affected city or district. If the
commission disapproves a minor boundary change, it shall send a copy of the final order to the
person who actually filed the petition and to the affected city or district.

Section 19. ORS 203.060 is amended to read:

203.060. Except as otherwise provided in sections 2 and 3 of this 1979 Act:

(1) County legislative decisions, including ordinances adopted under ORS 203.030 to 203.065,

shall be subject to judicial review and invalidation under the provisions of ORS chapter 28 on account
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of unreasonableness, procedural error in adoption, or conflict with paramount state law or
constitutional provision.

(2) County quasi-judicial decisions alleged to be in error upon one or more of the grounds described
in subsections (1) to (5) of ORS 34.040 shall be subject to judicial review as provided in ORS 34.010 to
34.100.

(3) All other county decisions shall be subject to judicial review as provided in ORS 34.110 to
34.240.

SECTION 20. ORS 203.200 is repealed.

Section 21. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the
necessary preliminary construction permits or certificates and the governing body of any taxing unit
obligated to furnish services and facilities in the area in which the construction is to take place may
enter into an agreement to carry out the purposes of ORS 311.850. An agreement entered into under
this section shall contain provisions pertaining to and in accordance with the following:

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit
prior in time to or during the period of the constfuction.

(b) The amounts of the payments to be made by the person proposing to construct the facility
and the dates for making the payments.

(¢) A reduction in true cash value for the facility for purposes of computing the rate of levy of
the taxing unit entering into the agreement for each year of a period of years, not to exceed 10,
commencing on or in the course of completion of the construction of the facility. The amount of
reduction allowed by the agreement shall be a percentage amount, not to exceed 50 percent, of the
true cash value of the facility as of any assessment date affected by the reduction, and may be fixed
or graduated over the period of years for which the reduction is allowed. The total reduction
allowed by the agreement shall result in a tax benefit for the facility that is estimated to be
equivalent to the total amount of payments made under the agreement to the taxing unit, plus
interest at the maximum rate of eight percent per annum from the date of each payment; however,
in no event shall the total reduction in true cash value during the period of years of reduction cause a
total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.

(2) A copy of an agreement entered into under this section shall be filed with the county assessor
of each county in which a taxing unit which is a party to the agreement is located.

(3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the
governing body of the taxing unit that is a party to the agreement may certify to the county assessor
that all payments have been made to the taxing unit in accordance with the terms of the agreement.
The county assessor shall not grant the exemption for any year unless he has received such
certificate. Review of denial of an exemption under this section shall be as provided by ORS [34.0/0
to 34.100] 305.275. | ‘

Section 22. ORS 330.101 is amended to read:

330.101. (1) Before the proposed change is made, the district boundary board shall give notice in




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

30

32
33
34
35
36
37
38

39

[11] SB 435

the manner provided in ORS 331.010 of the proposed change and the proposals and the session of
the board at which they will be considered. If no remonstrance is submitted requiring an election as
provided in subsection (2) of this section and if the board makes the findings set forth in subsection
(2) of ORS 330.090, the board shall declare that the change and proposals shall become effective as
provided in ORS 330.103.

(2) If a remonstrance signed by at least five percent or at least 500, whichever is less, of the
qualified voters in a school district or area affected by the proposed change is filed with the district
boundary board within 20 days after the date set to consider the proposed change and the proposals
and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
submit the question of the proposed change and the proposals to the qualified voters of each
affected district or area from which a remonstrance was filed as nearly as possible in the manner
prescribed for annual school elections with the district boundary board acting in the place of the
local school districts. Separate elections shall be held in sequence, commencing with the least
populous district or area and progressing in order of population to the most populous district or
area. If the majority of votes in each election favor the change and the proposals, an election shall
be held in the next most populous district or area. The boundary board shall give notice of each
election in the manner provided in ORS 331.010.

(3) If the majority of votes cast in any affected district or area oppose the change and the
proposals, the change and the proposals shall be defeated, and the same or a substantially similar

change combined with substantially similar proposals shall not be considered until 12 months have

- elapsed from the date of the election at which the change and the proposals were defeated. If the

vote is favorable in all remonstrating districts or areas, the district boundary board shall declare the
change and proposals effective as provided in ORS 330.103 without further elections.

(4) In an election to add districts to a union high school district, if the district boundary board
determines that the proposition carried in the union high school district by a majority of votes cast,
and also carried in one or more of the common school districts by a majority of the votes cast in
each district, it shall declare the proposition carried as to those common school districts only in
which the proposition prevailed, and shall immediately proceed to change the boundaries of the
union high school district to include those districts desiring to be added thereto.

%) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition
signed by 100 percent of the owners of record or the contract purchasers of real property and 100
percent of the qualified voters of an area requesting that the area be annexed to another school
district to which it is contiguous is presented to the district boundary board, the board, if it makes
the findings set forth in subsection (2) of ORS 330.090, shall order the change to be made effective
on the following May 31, providing a remonstrance signed by the school boards of any affected
district or by the original petitioners is not presented to the State Board of Education within 30 days
of the date of the order. If such a remonstrance is presented to the State Board of Education, the

board shall set a time for a hearing, give notice of the same, and hear the case in the area affected.

» If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
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considering the testimony, the board shall confirm or reject the action of the boundary board and
such determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the
manner provided in ORS 183.482. [A petition for a writ of review o review the action taken may be
filed with the circuit court within the time permitted by law.}

Section 23. ORS 330.123 is amended to read:

330.123. (1) When changes in school district boundaries are made by the detachment of territory
or annexation of less than an entire school district to another, the district school boards of the
districts affected by each change shall immediately after the change make an equitable division of
the then existing assets and liabilities between the districts affected by such change and provide the
manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be.
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the school districts affected and an additional member appointed by the other
appointees. ‘

(3) In the event any such distriét school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event the arbitrators
selected fail to appoint the additional arbitrator within 30 days after the appointment of the
arbitrator last appointed, the Superintendent of Public Instruction shall notify the judge of the
circuit court senior in service of the county in which the administrative office of the most populous
school district is located. Within 10 days after receiving such notice, the judge shall appoint the
additional arbitrator. ’ |

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each
day’s service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus
incurred shall be equally apportioned among the districts concerned. ‘

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review] in the.
manner provided in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the
division. Liabilities include all debts for which the respective districts in their corporate capacities
are liable at the time of division. In determining the assets, school property shall be estimated at its
fair value. The assets and liabilities shall be divided between the districts in proportion to the last
assessed value of the real and personal property. The district retaining the real property shall pay
the other districts concerned such sums as are determined in accordance with the provisions of this
section. All funds to be apportioned during the current school year, after such division, shall be
made in proportion to the resident average daily membership of the districts divided, as shown by
the report of such districts for the period ending the preceding June 30 as certified by the districts to
the administrative office of the county.

Section 24. ORS 330.557 is amended to read:

330.557. (1) Any person residing or owning or occupying real property within the area affected
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by any final plan of reorganization adopted by the committee for the organization of an
administrative school district may petition the State Board of Education to have the plan revised or
modified in particulars set forth in such petition. Such petition shall be filed with the secretary of the
State Board of Education and a copy thereof shall be delivered to the secretary of the committee in
person or by certified mail within 30 days after adoption of such plan by the committee. The
petitioner shall have the right to be heard at the hearing provided by ORS 330.560 and to be
represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel
and to offer evidence and argument in opposition to such petition.

(2) Any petitioner may petition [the circuit court for writ of review in the manner provided by
ORS 34.010 to 34.100 to review] the Court of Appeals in the manner provided by ORS 183.482 for
judicial review of the decision or determination of the State Board of Education denying or
overruling the petitioh of such petitioner to revise or modify the final plan of reorganization in the
particulars set forth in the petition, provided that such petition for [wrif of] review shall be filed with
the [circuit court within 30] Court of Appeals within 60 days after the State Board of Education
approves the final plan of reorganization.

Section 25. ORS 341.185 is amended to read:

341.185. Any qualified voter of a district aggrieved by the adjustment of or failure to adjust
boundaries of a zone pursuant to subsection (1) of ORS 341.175 on the basis that population is not as
nearly equal as is feasible is entitled to appear before the board at a public hearing to present his
case. If the board refuses to make the requested adjustment in the boundaries, he may appeal from
the decision of the board [Zo the circuit court. The appeal shall be by writ of review) to the Court of
Appeals in the manner provided in ORS 183.482.

Section 26. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an
annexation of territory and another community college district is affected, the boards of the districts
shall make an equitable division of the then existing assets and liabilities between the districts
affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be
decided by a board of arbitrators. The board of arbitrators shall consist of one member appointed by
each of the boards of the affected districts and an additional member appointed by the other
appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of
Education shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the
additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the State
Board of Education shall notify the judge senior in service of the circuit court of the principal

county. Within 10 days after receiving such notice, the judge shall appoint one additional arbitrator.
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(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each
day’s service, and necessary expenses, while serving in his official capacity. Expenses thus incurred
shall be equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [only by a writ of review] in the
manner provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable
at the time of division. In determining the assets, property shall be estimated at its fair value. The
assets and liabilities shall be divided between the districts in proportion to the last assessed value of
the real and personal property. The district retaining the real property shall pay the other districts
concerned such sums as are determined in accordance with the provisions of this section. All funds
to be apportioned during the current fiscal year, after such division, shall be made in proportion to
the number of persons in each district according to the latest federal census.

Section 27. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459, /40 to 459. 155, or any
ordinance adopted pursuant thereto,] 459.150 shall be taken solely and exclusively by writ of review
in the manner set forth in ORS 34.010 to 34.100.

Section 28. ORS 476.835 is amended to read:

476.835. (1) Within [30] 60 days after receiving written notice of the findings of the board, any
fire service personnel aggrieved by the findings and order of the board may file an appeal from the
final order of the board with the [Circuit Court in Marion County. The appeal shall be heard on a
writ of review. If an appeal is filed, the order of the board shall not take effect until the court decides
the appeal] Court of Appeals in the manner provided for in ORS 183.482. -

(2) Any fire service personnel who has suffered é loss of accreditation pursuant to ORS 476.820
and 476.825 and subsection (1) of this section may reapply for accreditation at any time after the
expiration of two years after the date on which the order of the board revoking his accreditation
became final.

Section 29. ORS 479.195 is amended to read: ,

479.195. (1) After January 1, 1968, all dance halls, clubs, amusement halls, auditoriums and
every place of public assembly not having fixed seats and having a capacity of more than 100
persons shall post and keep posted a notice of the maximum number of persons allowed at any one
time as established by regulations of the State Fire Marshal or by the approved authority when such
public assemblies are located bwithin the jurisdiction of a governmental subdivision granted the
exemption provided by subsection (4) of ORS 476.030. All such capacity notices shall be on a form
approved or provided by the State Fire Marshal and shall be securely fixed and posted in a
conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the
approved authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection

finds a building or other structure described in subsection (1) of this section, to be occupied by a
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number of persons in excess of the maximum number of persons allowed at any one time as set
forth in the capacity notice, the State Fire Marshal, or his deputies, assistants as defined in ORS
476.060, or the approved authority, as provided in subsection (4) of ORS 476.030, may close the
building or other structure for use or occupancy until compliance has been made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall
have immediate access to the circuit court for the county in which the building or other structure is
located for review of the order of exclusion or removal. Such access may be in the form of {a writ of
review or other] any appropriate judicial proceeding and shall be given priority over all other cases
on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other
remedies available to the State Fire Marshal, his deputies, or the approved authority, as provided by
subsection (4) of ORS 476.030.

Section 30. ORS 553.360 is amended to read:

553.360. (1) After the filing of the report of the appraisers, the court shall enter an order fixing
the time and place for a hearing on the report and directing the secretary of the district to give notice
of the hearing by publication. The notice shall contain a description of each tract of land appraised,
together with the names of the owners, if known, and shall state that the appraisers appointed to
assess the benefits and damages to the lands described and to appraise the cash value of the lands
necessary to be taken for rights of way and other works within or without the limits of the
subdistrict, have filed their report with the court and that the owner of each tract of land included
therein is given notice that he may examine the report and file objections to the report or to any
determination of benefits or damages on or before the date set for the hearing.

(2) The district or any person owning or having any interest in the lands described, or the owner
of any tract of land within the subdistrict for which the appraisals were made, may file exceptions to
the report of the appraisers or to any determination of benefits or damages determined to accrue to
lands upon the construction of the proposed works or to the determination of the cash value of the
lands necessary to be taken for rights of way or other works.

(3) The court shall hear all objections and make such amendments and modifications to the
report of the appraisers as to the court may seem equitable. Upon the conclusion of the hearing the
court shall enter its order in which shall be given the description of each tract of land appraised, the
value of the benefits and damages which the court determines will accrue to each tract, and the
value of lands necessary to be taken for rights of way and other works.

(4) Any party interested may take an appeal from such order in the manner set forth in ORS
[553.815] chapter 35. The order shall be filed in the office of the county clerk of the county in which
the court is situated, and a certified copy of the order shall be filed with the county clerk of each
other county in which lands within the subdistrict are located. Notwithstanding ORS 2.516, the only
review which shall be allowed from the decision of the circuit court under ORS chapter 35 shall be by
petition for review, to the Supreme Court which petition shall be filed within 30 days after the date of

the decision in such manner as provided by the rules of the Supreme Court.
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Section 31. ORS 553.815 is amended to read:

553.815. Owners of any property against which an assessment or tax has been levied may seek a

review thereof under ORS 34.010 to 34.100. Notwithstanding ORS 2.516, the only review which shall .

be allowed from the decision of the circuit court under ORS 34.010 to 34.100 shall be by petition for
review to the Supreme Court which petition shall be filed within 30 days after the date of the decision in

such manner as provided by the rules of the Supreme Court.
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MEASURE SUMMARY
Revises manner for review of land use and certain other

decisions.
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A BILL FOR AN alT

e

Relating to judiciel review; .creatiny new provisions; amending
QRS 34.030, 34.040, 34.950, 34.ﬂ70, 181.350, 197.340,
198.7385, 199.4%1, 203.060, 215.416, 215.422, 227.173,
227.130, 311.860, 330.1061, 330.123, 33u.557, 341.1¢5,

341.573, 459.155, 476.335, 479.1%5, 553.380 and 553.815;

repeal ing ORS 34.055 and 203.205; and appropriating money.

H

'Be It Enacted by the People of the Srate of Oregon:

aNCTION 1. Sections 2, 3 and 3a of this Act are acced to and

mace a pert of ORS 197.005 to 197.43¢C.

-

SECTION 2. (1) Judicial review of any guasi-jualcisl

decision by a city, county or special district governing body
alleged to be in violation of the state-wide planning goals or
the comprehensive plan, or zoning, subdivision or other land use

ordinznce or regulation of the city, county or special district

=

is conferred upon the Court of Appecis.
() Any person who has standing uway petitlon the Court of

Apoveals for judicial review under this section. A person shall

be deened to have standing to file such peti

ion 1f the person:

1

{a) Avvpeared before the city, county or speclel district
2 ‘ 3 spe
governing pody in some manner, orally or in writing; and

o

(b) Was a person entitled as of rijht to notice ana hearing

prior to the decision to be reviewed, or was a person who has a

substantiel interest in the decision.
(3) The petition shall be filed not later than 30 days
following the date the written decision sought to be reviewed 1is

signed or the date tne city, county or special district mails
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e

the notice of the decision to the petitioner and to persons who
have reguested such notice in writing nnot later than five days
following the close of the final hearing rejarcing the decision,
whichever last occurs.

(4) Tnhe petition shall state the nature of the decislbn the
petitioner desires reviewe and shall state Oy supporting
affidavit, the facts showing how the petitioner has standing to
have the decision reviewed. Before deciding the issues raised by
the petition for review, the CoUrt of Appeals snall decide, from
facts set forth in the affidavit and any findings of facts made
by a HMaster as provided in subsection (d) of this section,
whether or not tho petitioner has stanading to Q*JL tne decision
reviewed. Conies of the petitinn shall be served upon the city,
county or special district governinj body, the Land Conscervation
and Development Commission, and tne applicant of record in the

city, county or special district governing bady proceecing.

Notice that the petition has been filed shall be served upon all

(537 within 30 days after service of the petition, or within

such further time as the court wey eilow, the city, county or
special district governing body shall transmit to the reviewing
court the original or a certiflied copy of the entire record of
the proceeding under review, but, by stipulation of all parties
to the reviecw oroceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be
taxed by the court for the additionsl costs. The court may

require or permit subsequent correctio or additions to the
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record wnen deemed desirable. In cdalition te exercising its

n

Giscretion in awarding costs under subzection (9) of this

)

section, the court may tax the costs of transcription of record

-

to a party filing a frivolous petition for raview as the court
.may determine.

(6) Review of a decision under this section shall be
confined to the record; the court shall not substitute its
judgment for thét of the city, county or special district
governing body as to any issue of fact. In the case of disputed
allegations of unconstitutionality of tne decision, standing, ex

irregularities not shown in

Pt

ura

(@3

parts contacts or other proce
the record wnich, if proved, would warrant reversal or reaand,
the Court of Appeals pursuant to rules adoptad by tne court to

carry out this subsection, may refer tne allegations to a Master

e

appointed by the court to taske evidences and make findings of
fact upon them.

(7) In eccordance with the rules of the court, the Land
Consefvatinn and Development Commission may suodmit to the court

a brief upon any allegea violation of the state-wide planning

goals s applied to the facts before the court.

subsectinn (3) of this section, the city, county or specilal
district governing body may participate in the proceedings under
this section by filing briefs or otherwise subject to rules

“adopted by the court.

Lo
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(9) Upon judicial review of a decision under this section,
“he Court of Appeéls may, in its discretion, awaru costs,
including the cost of prepgaring the record, to any party.

(10) The court may zffira, reverse or remand tine decision.
The court shall reverse or remand the gecision only if it finds
that:

(a) The city, county or special district governing body
“exceeded its jurisdiction; |

(b) The city, county or special district governing body
failed to follow the procedure applicable to the matter before
it

c) The decision was not supported by substantiel evidence
.

{

1

in the whnle record;
(d) The city, countyior special district governing body
improperly construed the agplicable law; or
| ) Tne decision is unconstitutional. .

(11){a) As uzed in this subsection:

means a person or persons groposing a land

(B) "Land development project" or "project"” means any

o

prognsed use of land for which approval or authority is required
pursuant to ORS 215.010 to 215.190, 215.442 to 215.422, 227.010

to 227.300, or any ordinance or rule acopted pursuant thereto.

el

(b) Where a petition for review under this section alleges
that city, county or special district governingy body has erred,
based upon one or more of the grounds descriped in subsection

(10) of this section, in approving or authorizing a lend
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(o)

development project, then before allowinj the petition
containing a stay of proceedings asuthorized by subsection (12)
of this section, the court sihall recuaire the petitioner to give
an undertaking with good and sufficient surety, to be approvecd
by the court, in an amount not to exceed $1,000, to the effect
that the petitioner will pay actual damages of the developer in
an amount not to exceed the ‘amount of the ungertaking i1f the
court affirms the decision approving or authorizing the project.
(c) The petitioner may request a hearing on the amount of ’ :
the undertaking required by the court under paragrapn (b) of
this subsection. At such hearing the developer shall offer pfoof

roject and actual

(a1
)

as to the amount of his investment in toae

Tl

= »

damajes wnich may be caused by delaying the land development

he length of time which it may take for the
court to render a judgment on the matter being reviewed, the
amount of the developer's investment in the oroject and the
‘actual Jamajes which may be caused by delaying tie project, the
court shall set the amount of the undertaking which the
pvetitioner will be reqﬁired to give.

(e) If upon a review, described in this section, the court

P
o

affirms the decision approving or authorizing the project, the
court may award actual damages to the developer in an amount not
ro exceed the amount of the undertaking regquired under this
subsection.

(12) (&) Except as otherwise provided in garagraph (b) of

this Subsection, the court, in its discretion, may reguire that
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the defendant decist from further proceedings in the matter to

(")

be reviewed, whereupon the proceedings siaall be stv]ed
accordingly.
(b). The court reviewing a land cavelopment project as
defined in subsection (11) of this section may not reguire the
defendant to desist from further proceedings regardiing toe
oject unléss the undertaking required by subsection (11) of

this sectiorn has been given to the court.

<
o

=

CCTION 3. (1) IfE the Land Conservation and Develogmant
Commission has not issued an order under ORS 197.251 granting
compliance acknowledgment to a city or county, review of any

1

J isl

$
U

4
i

i

tive decision regarding any coaprehensive plan provision

ior any zoning, subdivision or other ordinance or regulation

)
o]
{4

alleged to be in violation of the stete-wide planning goals

3

-

Development Commission ir

(o3}

shall be by the Land Conservation an

the manner provided for in ORS 197.3Jv to 197.315.

3]
b1
h
¢t
jo
i

commission has issued an order under ORS 137.251

granting coapliance acknowledgment to & city or county, review

(a) Any legislative decision regarding a major revision of a

CI:

comprehensive plan alleged to be in violation of the state- wid

1

planning goals shall be by the Land Conservation and Development

Commission in the manner provided for in ORE 197.300 to 197.315.
(b) Any legislative decision regarding any zoning,
updivision or other ordinance or regulation alleged to be in

violation of the comprehensive plan shall be by the circuit
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court of the county in which the decision was made Ln the manner
provided in OCRS cha?ter 28 or 32.

(3) Notwithstanding subsection (1) of this section, 1f a
c1ty or county received compliance acknawledgment under ORS
197.251 at the time a decision of the city, county or special
district is pending with the Land Conservation and Development
Commission under subsection (1) of this section, then the
commission may transfer review of the matter to the circuit
court for proceedings pursuant to paragraph (b) of subsection
{(2) of this section. |

1

SECTION 3a. If the court or commission determines that a

S‘J

petition filed under any of the provisions of this 1379 Act, ORS

34.010 to 34.100 or 34.110 to 34.240, properly

€3]

chapter 28, OR
belongs in a different forum, the court or commission shall
transfer review of the petition to the appropriate forum

effective upon the date of filing of the original petition.

SECTICN 4. Section 5 of this Act is added to and made & part
of QORZ 34.010 to 34.100.
SECTICH 3. Notwithstanding OR3 34.030, Juaicial review of

any quasi-judicial decision of a city, county or special
district governing body alleged to be in violation of the state-
wide planning goals or a comprehensive plan or zoning,
subdivision or other land use ordinaence or regulation shall be
by the Court of Appeals pursuant to section 2 of this 1379 Act.
Section 6. OR3 197.300 is amended to read:
197.300. (1) In the manner provideé in OR3 197.305 to

1

197.315, the commission shall review upon:
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(a) Petition by a county, city, special district governing

body, or state agjency, a comprehensive plan provision or any
zoning, subdivision or other ordinance or regulation adopted

D)

a state agency, city, county or special district that the

by

governing body or state agency considers to be in conflict with

state-wide planning goals approved unasr ORS 137.240.

(b) Petition by a city, county, special district governing

body, or state agency, a land conservation and development

action taken by a state agency, c¢ity, county or special district

that the governing body or state agency considers to be in
conflict with state-wide planning goals approved under ORS
197.240.

(c) Petition by a state agency, city, county or special
district, any county governing body action that the state
agenéy, city, county or special district considers to be
improperly taken or outside the scope of
authority ander CRS 187.1%U, 197.225 and 197.260.

- {&) Petition by any person or group of persons whose

interests are substantially affectea, a legislaztive decision

regarding any comprehensive plan provision or any 2zoning,

rh
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subdivision or other ordinance or regjulation alleged to be in -

violation of stete-wide planning goals approved under ORS

th

197.240 except as provided in paragraph (b) o

o]

subsection (2) of

section 3 of this 1%79 2act.

(2) A petition filed with the commission pursuant to
subsection (1) of this section must be filed not later than

days after the date of the final adoption or approval of the

[60
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action or comprehensive plan upon which the petition 1s based]

30 days fnllowing the date the written decision sougit to be

reviewved is signecd or the date the city, county, state agency or

special district malls the notice to the pestitioner and to

persons who have reguested such notice in writing not later than

five days following the close of the final hearing regarding the

decision, whichever last occurs.

[(3) ¥Wo city, county, state agency, special district or

person shall have a petition pending before the commission

oursuant to parcgraphs (a), (b) or (d) of subsection (1) of this
section and at the same time have a petition pending before a

court which make the sane or substantially similar allegations

of vionlations of any state-wide planning goal involving the same

i)

uch pending petitions

O
]
n

ctual issues. In the case

&

legal or f:

m\

1)
o

r

W
v
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with the commission and a court, the ubstantially

)

-

similer zllegations in the later filing shall be stricken.]

SECTION 7. In addition to and not in lieu of any other
f

oriation, there 1s apprepriated to the Court o

O

appr«
the biennium beginning July 1, 1579, out of the Ganeral Fund,
50,000 for paying necessary administrative expenses

the sum of

5
%3

incurred in carrying out subsection (6) of section 2 of this
Act.

SECTION 8. ORS5 34.055 is repealed.

Section 9. ORS 34.050 is amended to read:

34.050. [EBExcept as provided in ORZ 34.055,] 8efore allowing
the writ, the court [or judge] shall reguire the plaintiff to

give an undertaking to its approval, with one or more sureties,
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forth the errors alleged to have been committed therein. Tne

in the sum of $100, to the effect that he will pay all costs and
disbursements that may be adjudged to  the defendant on the
review. [The court or judge may allow the undertaking to be
given in a sum not less than 350, when it is probable that such
sun will be sufficient.]

Sectinn 9a. OGRS 34.030 is amended to read:

34.930. The writ shall be allowed by the circuit court [or
judge thereof], or, in counties where the county court has
jddicial functions, by the county court [or judge of tﬁe countyj]
wherein the decision or determination sought to be reviewed was

aade, upon the petition of the plaintiff, describing the

il
decision or determination with convenient certainty, and setting

-
7

v the plaintiff or his attorney, and

re

oetition shall be sijgned

verified by the certificate of an attorney to the effect that he

-

s examined the process or proceeding, and the decision or

oY)

-y

h

[+3]

that it is erroneous as alleged in

(s

[\

{

deteraination therein, an
the petition. A writ shall not be allowed unless the petition
therefor is made within 60 days froa the date of the decision or
deternination soujht to be reviewea.

Section 1. ORS 34.070 is amendea to read:

34.07J. [ (1) Except as otherwise prbvided in subsection (2)
of this section,] In the discretion of the court [or judge]
issuing the writ, the writ may contain a reguirement that the
Gefendant desist from furthar proceedings in the matter to be

reviewed, whereupon the proceedings shall be stayed accordingly.

__lu_
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[(2) A court or judge lissuing < writ involving a land

jo8

development project as defined in ORS 34.U55 may not reguire the
defendant to desist from further proceedings rejarding the
project unless the undertaking required by ORS 34.055 nas been
given to the court or judge.] |

Section l0a. ORS 215.416 is amended to read:

215.416. (1) Wheﬁ required or authorized by the ordinances,
rules and regulations of a county, an owner of land may apply in
writingvtn such persons as the governing body designates, for a
permit, in tne manner prescribed by the governing body..

(2) The hearings officer shall hold at least one public

hearing on the application and within 90 days after raceiving 1t

deny or approve it. However, with the ajreement of tne county

3

4

and the applicant, the proceeding on the appiication may be

=

L

extended for a reasonable period of time, as determined by the

nfficer, but not to exceed six months from the date of

oy
It]
W
s
s
)
[ta}
n

: (3} The application shall not be eporoved if the proposed
usé cof land is found to pe in confliét with the comprehensive
plan of the county and other applicable ordinance provisions.
The approval may include such conditions as are authorized by
statute or county legislation. | |

(4) Hearings under this section shall be neld only after
notice to the applicant and also notice to other persons as
otherwise provided by law.

(5) Approval or denial of a permit application shall be

hased on standards and criteria which shall be set forth in the

~11-
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zoning ordinance or other appropriate ordinance or regulation of

the county and which shall relate approval or denial of & permit

application to the zoning ordinance and comprehensive plan for
the area in which the proposed use of land would occur and to
the zoning ordinance and comprehensive plan for the county as a
whole.

(6) Approval or denial of a permit shali be based upon and

accompanied by a brief statement that explains the criteria and

standards considered relevant to the decision, states the facts.

relied upon in rendering the decision and explains the
justification for the decision based on the criteria, standards

and facts set forth.

{u
V]

(7) Written notice of the approval or denial shall be given

to all parties to the proceeding.

Section 10b. ORS5 227.173 is amended to read:

.o(1)

(W3]
i

227.17

be based on standards and criteris,

o

ermi lication shall

e

ap

D(‘:)
ee!

shich shall be set forth in the development ordinance and which

e
M
&
=y

0

11 rel

1]

n

o]
¢
f

te approval or denial of < discretionary permit
application %o the development ordinance and to the
comprehensive plan for the area in which the ﬁevelopment would
occur and to the development ordinance and comprehensive plan
for the éity as a whole.

(2) Approval or denial of & permit application shall be
based upon and accompanied by a brief statement that explains
the criteria and standards considered relevant to the decision,

states the facts relied upon in rendering the decision and

-] 2 -

otice of approval or denial of a discretionary



10

explains the justification for the decision based on the
criteria, standards and facts set fortn.

(3) Written notice of the approval or denial shall be given

to all parties to the proceeding.

Section 11. OR5 215.422 is amended'fo read:

2i5.422. (1) A party aggrieved by the action of a hearings
officer may appeal the action to the planning commission or
county governing pody, or both, however the governing body
prescribes. The appellate authority on its own motion may review
the action. The procedure and tYpe of'hearing for suéh an appeal
or review shall be prescribed by the governing body. [an appeal
or review proceeding shall be based upon, but not liamited to,
the record of the heafings officer's action.]

(2) A party aggrieved by the final determination may have
the determination reviewed under [OR3 34.010 to 34.100] section

2 of this 1979 nct.

Section 12. DRSS 227.130 is amended to read:
227.1806. (1) A party aggrieved by the action of a hearings

1

offic=ar may appeal ti

o3

e action to the planning commission or
council of the city, or both, however tne council prescribes.
The zopellate authority on its own motion may review the action.
The procedure for such an appeal or review shall be prescribed
by the council, but shall include a hearing at least for
argument. Upon appeal or review the appellate authority shall
consider the record of the hearings officer's acﬁion. That

record need not set forth evidence verbatim.

-13-
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(2) A party aggrieved by the final determination in a

sroceeding for a discretionary perait or zone change may have

the determination reoviewed under [ORS 34.010 to 34.100] section

2 of this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.049. The writ shall be allowed 1in all cases where the

inferior court, officer, or tribunal other than a district court

or an agency as defined in subsection (1) of ORS 183.310 in the
exercise of judicial or quasi-judicial iunctioés appears to
have:

(1) Exceeded its [or his] jurisdiction;

(2) Failed to follow the procedure applicable to the matter
before it [or him];

(3) Made a finding or order not supported by [reliable,

orobative and] substantial evidence in the whole record; [or]

)

mproperly construed the applicable law; or

=l

fi=Ss

(

Rendered decision that ig unconstitutional,

——
(U2
—

43

to the injury of some substantial {right] interest of the
plaintiff, and not otherwise. The fact that the right of appeal
exists is no bar to the issuance of the writ.

SECTION 14. Section 15 of this Act is added to and made a

“part of ORS 221.310 to 221.390.

TION 15. Hothing in ORS 221.310 to 221.390 shall be

)

St

construed to prevent an interlocutory order which involves the
constitutionality of a statute or ordinance or of the

proceedings which may affect the final judgment from being
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reviewed in the éircuit court for errors in law appearing upon
the face of the judgment or the proceedings connected therewitn,
as provided in ORS 34.010 to 34.10v.

Sectinn 16. ORS 131.350 is amended to read:

181.350. The decisions of the trial board shall be subject
to review by the [circuit court of the county in which the

hearing was held] Court of Appeals. The procednxe for review

shall be as provided in ORS [34.010 to 34.100] 133.4462.
Section 17. ORS 198.785 is amended to read:

. [(1) A proceeding may not be maintained to contest

Ut

.78

(o%]

19¢
the validity of a formation or change of organization proceeding
conducted under OR3 198.70> to 1967955 uniess commenced within
30 days after the date the formation of the district or change
of organization is complete.]

f the county clerk refuses to accept and file a

t

(21 (1)

=t

petition for formation or for change of organization, or if the
county board refuses to call & special election as prbvideé by
ORS 193.705 to 193.955, any citizen of the affected district or
territory may apply within 10 days after such refusal to the
circuit court of the principal county for a writ of mandamus ‘to
compel the cbunty board or county clerk to dao so. If it is

“ I

decided by the circuit court that ti

s

b

e petition for formation or

-

ufficient and the regquisite

0

change of organization is legally
number of signatures is attached, the circuit court shall direct
the county board to call the election. The suit shall be

advanced on the docket and decided by the circuit court as
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quickly as possible. Elther party may appeal [to the Sugreme

.Court] as provided for appeals in otnsr proceedings.

[(3)] (2) An action to determine the validity of a formation
or change of organization proceeding may also be brought
pursuant to ORS 33.710 and 33.720 or 34.010 to 34.10J.

[(4)] (3) For the purpose of an action to determine or
contest the validity of a formation or change of organizatibn,
the formation or change shall be considered complete and final
upon the date the order of formation or the order, resolution or
statement announcing a change of organization is filed with the
county clerk as provided by ORS 193.7580. |

Section 18. DR3 199.461 is amended to read:

9.451. (1) When the boundary comaission recelives a

O

1

1
i

"petition in a boundary change proceeding, it shall:

(a) Cause a study to be made of the proposal offered by the

petition.

v

y Conduct one or more public hearings on the proposal.

( ’

C

(2 after the study and hearings, the boundary commission

[

may alter the boundaries set out in a petition for formation or
a minor boundary change of a city or district or in a petition
fér consolidation of cities so as either to include or exclude
territory. If the commission determines that any land has been
improperly omitted from the proposal and that the owner of the
land has not appeared at the hearing, in person or by his
representative designated in wr iting, the commission shall
continue the hearing on the petition and shall order nétice

given to the nonappearing owner requiring him to appear before

T ———— e ¢ S s L o R et e B A



the commission and show cause, if any, why his land should not
be included in the proposal. N¥otice to nonappearing owners may
be given by personal service or by letter sent by first-class
mail, at least 10 days prior to the date to which the hearing
has been continued. The required notice may be walved by the
nonappear ing owner.

(3) On the basis of the study and after hearing, the
boundary commission shall approve the pfoposed boundary change
as presented or as modified by the commission or disapprove the
proposed change, by an order stating the reasons for the
decision of the commission. Any person interested in a boundary
change mayl, within 30 deys after the date of a final order,
appeal the order for review under OR3 34.010 to 34.100] appeal

the order in accordance with the provisions of ORS 183.430 to

133.500 governing judicial review of contested cases.

>

y Immediately after the effective date of a final order

(

under subsection (3) of this sectinn and a proclamation

03]
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t
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o

approved 1if any 1s entered

<
Q2
o
§h)
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declaring a minor ar:

s}

ander subsection (3) of ORS 199.505, the commission shall file
copy of the order and proclamation, tf any, with the 3Secretary

of State, the assessor and the county clerk of esach county in

Q

which the affected territory, city or district is located, and
the clerk of the affected city or district. If the commission
disapproves a minor boundary change, 1t shall send a copy of the
final order to the person who actually filed the petition and to

the affected city or district.

Section 19. OR3S 203.060 is amended to readg:

.._]_"/‘_.
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203.060. Except as otherwvise provicsed in sections 2 and 3 of

79 Act:

O

this 1

(1) County legislative decisions, including ordinances

adopted under ORS 203.030 to 203.065, shall be subject to

judicial review and invalidation under the provisions of ORS

chapter 23 on account of unreasonableness, procedural error in

adoption, or conflict with paramount state law or constitutional

provision.

(2) County gquasi-judicial decisions alleged to be in error

upon one or more of the grounds described in subgections (1) to

(5) of ORS 34.04¢ shall be subject to judicial review as

provided in ORS 34.010 to 34.100.

(3) »11 other county decisions shzall be subject to judicisl

N

review as »nrovided in ORS3 34.110 to 34.240.
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is repealed.

Section 21. ORS 311.860 is amended to read:

311.360. (1) Any person proposing to construct a~facili£y
who hzs applied for and obtained the necessary preliminary
construction permits or certificates and the governing body of

nd facilities in

u

ot

any taxzing unit obligated to furnish service
the area in which the construction is to take place may enter
into an agreement to carry out the purposes of ORS 311.850. An
agreement entered into under this section shall contain
érovisions pertaining to and in accordance with fhe following:
(a) The payment of moneys by the person proposing to
construct the facility to the taxing unit prior in time to or

dur ing the period of tne construction.
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(b) The amounts of the payments to be made oy the psrson

i

proposing to construct the facility and the dates for making tiae
payments.
(c) A reduction in true cash value for the facility for

purposes of computing the rate of levy of the taxing unit

entering into the agreement for each year of a period of years,

‘not to exceed 10, commencing on or in the course of completion

of the constructinn of the facility. The amount of reduction

e
s

i
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allowed by the agreement shall b entaje amount, not to

d percent, of the true cash value of the facility as of
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any ent date affected by the reduction, and may be fixe

wer the period of years for which the reduction is
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allowed, The total reduction allowed by the agreement shall
result in a tax benefit for the faci;ity that is estimated to be
equivalent to the total amount of payments made under the
agreem=nt to the taxing unit, plus interest at the maximum rate

of eignt percent per annum from the date of each payment;

however, in no event shall the total reduction in true cash

<

alue during‘the period of years of reduction cause & total
reduction in taxes which exceeds the total zmount of moneys
previously ?aid plus interest.’

(2) A copy of an agreement entered into under this section
shall be filed with the county assessor of each county in which
a taxing unit which is a party to the agreement is located.

(3) Prior to april 1 of the first year for which the
exemption granted by ORS 311.865 applies, the governing body of

the taxing unit that is a party to the agreement may certify to
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the county assessor that all payments have been made to the

taxing unit in accordance with the terms of the ajreement. The

county assessor shall not grant the exemption for any year

unless he has received such certificate. Review of denial of an

exemption under this section shall be as provided by ORS [34.010

to 34.100] 305.275. | |
Section 22. ORS 330.10l is amended to read:

330.101. (1) Before the proposed change is made, the

district boundary board shall give notice in the manner provided

in ORS 331.010 of the proposed change and the proposals and the
session of the board at which they will be considered. If no

remonstrance is submitted requiring an election as provided in

subsection (2) of this section and if the board makes the

1
i

findings set forth in subsection (2) of ORS 330.09%0, the board

o

shall declare that the change and proposals shall become
effective as provided in ORS 330.103.

(2) If a remonstrance sijned by at least five percent or at
least 580,.whichever is less, of the gualified voters'in a
school district or area affected by the proposed change is filed
with the district boundary board within 20 aays after the dafe
set to consider the‘proposed change and the proposals anﬁlif the

board makes the findings set forth in subsection (2) of ORS

330.090, the board shall submit the guestion of the proposed

change and the proposals to the gualified voters of each
affected district or area from which a remonstrance was filed as

nearly as possible in the manner prescribed for annual school

elections with the district boundary board acting in the place

-20-
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union high school district to include those districts desiriﬁg
to be added tnereto.

(5) Notwithstanding the provisions of subéections (1), (2)
and (3) of this seaction, if a petition sijgned by 100 percent of
the owners of record or the contract purchasers of real propetty
and 10U percent of the>qualified voters of an area requesting
that the area be annexed to another séhool‘district to whiéh it
is contiguous is presented to the district boundary board, the
board, if it makes the findings set forth in subsection (2) of
ORS 335.090, shall order ﬁhé éhangthb 5e>ﬁade effective on the
following ﬁay.Bl, providing a remonstrance signed by the school
bonards of any affected district or by the original petitioners
@s not presented to the 5tete Board of Education within 30 Gays
of the date of the order. If such a remonstrance is presented to
the State Board of Education, the board shaliAset a time for a
hearing, give notice of the same, and hear the case in the area
affectad. If the board deems it advisable, the board may appoint
& hearings officer to hold the hearing. After considering the
testimony, the bozrd shall confirm or reject the action of the

boundary board and such determination shall be final.

(5) Judicial review of an action taken under this section

shall be by the Court of Appeals in the manner provided in OR3

—

83.482. [A petition for a writ of review to réview the action

|

taken may be filed with the circuit court within the time
permitted by law.]

Section 23. CRS 330.123 is amended to read:

-2
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330.123.!:f1) Wwhen changes in school district boundaries are
made by the detachment of territory or annexation of less than
an entire school district to another, the distriét school boards
of the districts affected by each change shall immecdiately after
the change make an eguitable division of the then existing
assets and liabilities between the districts affected by such
change and provide the manner of consummating the division.

(2) In case of failure to agree witnin 20 days From the time

y

of such change, the matter shall be decided by a board of

arbitrators. The bnard of arbitrators shall consist of one

member appointed by each of the boards of the school districts

18

affected and an additional member appointed by the other
appointees.
(3) In the event any such district school board fails to

appoint an arbitrator witnhin 30 days, the Superintendent of

11 appoint sucn arbitrator. In the event
ol oy

)
U

public Instruction si
theAarbitrators selected fall to appoint the additional
arbitrator within 30 days after the appointment of the
arbitrator last appointed, the Superintendent of Public
Instruction shall notify the judge of the circuit court senior
in servicea of the county in which the administrative office of
the most populous school district is located. wWithin 10 days
after receiving such notice, the judge shall appoint the
additional arbitrator.

(4) Fach member of the board of arbitrators shall bé

entitled to the sum of $20 per day for each day's service, and

necessary traveling expenses, while sitting in his official
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capacity. LCxpenses thus incurred shall be egually apportioned
among the districts concerned.
(5) The decision of the arbitrators is final and may be

reviewed [by a writ of review] in the manner provided in ORS

33.320 to 33.340.

(6) Assets include all school propefty and moneys belonging
to the district at the time of the division.,Liabiliﬁies include
all debts for which the respective districts in their corporate
capacities are liable at the time of division.lln determining
the assets, school property shail be estimatedbat its faif
value. The assets and liabilities shall be divided between the

districts in proooartion to the last assessed value of the real

and personal property. The district retaining the real property

shall pay the other districts concerned such sums as are

determined 1 ccordance with the provisions of this section.

3
83}

3ll funds to be apportioned during the current schonol year,
after such division, shall be made in groportion to the resident

daily membership of the districts aivided, as shown b
Y Yy

averais
the resort of such districts for the period endéing the preceding

June 30 as certified by the districts to the administrative

office of the county.

Q

Section 24. ORS 330.557 is amended to r

D]

a

-
-

(1) Any person residing or owning Or occupying

(]

30.557.
real property within the area affected by any final plan of
reorganization adopted by the committee for the organization of

an administrative school district may petition the 3tate Board

of FEducation to have the plan revised or modified in particulars
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set forth in such petition. Such petition stzll be filed with

ok

the secretary of the State Board of Education and a copy thereof
shall be delivered to the secretary of the committee in person
or by certified mail within 30 days after adoption of such plan

by the committee. The petitioner shall have the right to be

3

)

n=zard at the hearing vrovided by GRS 330.560 and to be
represented by counsel and to offer evidence and arguaent in
support of éuch petition. The committee likewise shall be
entitled to be heard at such heéring and to be represented by
counsel and to offer evidence and argument in opposition to such
petition.

(2) Any petitioner may petition [thes circuit court for writ

—-

of review in the manner provided by ORS 34.010 to 34.100 to

review] the Court of Appeals in the manner provided by ORS

W)

183.4232 for judicial review of the decision or determination of

o«

t

th

6

State Board of Education denying or overruling the petition
of such pétitioner to reviée or mocify tine final plan of
reorganization in the particulars set forth in the petition,
provia2d that such petition for [writ of| review shall be filed.

with the [circuit court within 30] Court of aApvoeals within 60

days after the State Board of Education approves the final plan

of reorganization.

Section 25. ORS 341.185 is amended to read:
341.185.ifAny qualified voter of a district aggrieved by the

P

boundaries of a zone pursuant

r

adjustment of or failure to adjus
to subsection (1) of OR3 341.175 on the basis that population is

not as nearly equal as is feasible is entitled to appear before
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the board at a public hearing to present his case. If the board
refuses to make the requested adjustment in the boundaries, he

may appeal from the decision of the board (to the circuilt court.

The appeal shall be by writ of review] to the Court of Appeals

in the manner provided in ORS 183.482.

Section 26. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made Dy
the detachment of territory or an annexation of territory and
another community college district is affectad, the bonards of
the districts shall make an equitable division of the then

existing assets and liabilities between the districts affected

by such change and provide the wanner of consunnating the
- division.
(2) In case of fallure to agree within 20 days from the time

of such change, the matter shall be decided by & board of
arbitrztors. The board of arbitrators shall consist of one

m opointed by each of the boards of the affected districts

=3
1)
=
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ry
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and an acdditional member appointed by tne other appointees.

ot

{(3) In the event any such board fails to appoint an

rbitrator within 30 days, the State Board of Education shall

[}

ppoint such arbitrator. In the event the arbitrators selected

o

fail to appoint the additional arbitrator within 30 days after
the appointment of the arbitrator last appointed, the State
Board of Education shall notify the judge sénior in service of
the circuit court of the principal county. Within 10 days after
receiving such notice, the judge shall appoint one additional

arbitrator.

...2;,_"..
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(4) Bach member of tne board of arbitrators shall be

entitled to the sum of 3100 per day for each day's service, and

necessary expenses, while serving in his official capacity.

Expenses thus incurred shall be equally apportioned among the

districts concerned.

(5) The decision of the arbitrators is final and may be

reviewed [only by a writ of review] in the manner provided in

ORS_33.320 to 33.340.

(6) Assets include all property and moneys belonging to the

district at the time of division. Liabilities include all debts

for which the respective districts in their corporate capacities

- el

)

are liable at the time of divisinn. In determlning the assets,

property shall be estianated

83}

ot

liabilities sha

at

its fair value. The assets and

1 be divided between the districts 1in proportion

to the last assessed value of the real and personal property.

The district retaining the real property shall pay the other

h

districts concerns:

such suns as are aszteramined in accerdaance

with the provisions of this section. All funds to be apportioned

during the current fiscal year, after such division, shall be

made in progortion to the number of persons 1in eacn district

according to the latest federal census.

Section 27. QRS 459%.155 is amended to read:

e

-

to ORS [459.140 to 459.155,

or

459.155. Review of any action of the board taken pursuant

any ordinance adopted pursuant

thereto,] 459.150 shall be taken solely and excluSively by writ

0f review in the manner set forth in ORS 34.01u to 34.100.

Section 23. ORS 476.835

is

amended to read:
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476.535. (1) wWithin [301 60 d

[+)]
)
th

yS ter receiving written

nntice of the findings of the board, any fire service personnel

[

aggrieved by the findings and order of the board may file an
appeal from tne final order of tne board with the [Circuit Court
in Marion County. The appeal shall be heard on a writ of review.
If an appeal is filed, the order of the board shall not take

effect until the court decides the appeal] Court of Appeals in

the manner provided for in ORS 183.482.

(2) Aany fire serviée’personnel who has suffered a loss of
accreditation pursuant to ORS 476¢82a znd 476.825 and subpsection
(1) of this section may reapply for accreditation at any time
after the expiratinn of two years cfter the date on which the
order of the board revoking his accreditation became final.

Section 29. CRS 475.195 is amended to read:

479.195. (1) After January 1, 1965, all dance halls, clubs,

amusement halls, auditoriums and every place of public assembly

not having fixed seats and having a cacacity of more than 100

shall post and keep posted a notice of the maximum

i

person
number of persons allowed at any one time as established by
regulations of the State Fire Marshal or by the approved
authority when such public assemblies are located wifhin the
jurisdiction of a governmental subdivision granted the exemption
provided by subsection (4) of ORS 476.030G. All such capacity
notices shall be on a form approved or provided by the State
Fire Marshal and shall be securely fixed and posted in a
conspicuous place so as to be readily visible to the occupants

of such place of assembly.
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(2) If the State Fire Marshal, or his deputies, assistants
as defined in CR5 476.060, or the approved authority, as proved
by subsection (4) of ORS 476.030, upon examination or inspection
finds a building or other structure described in subsection (1)
of this section, to be occupied by a number of persons in excess
of the maximua number of persons allowsd at zny one time as set
forth in the capacity notice, the State Fire HKarshal, of his

deputies, assistants as defined in ORS 476.050, or the approved

@)
)

authority, as provided in subsection (4) of S 476.030, may

close the building or other structure for use or occupancy until

compliance has been made.

(3) The owner of any bullding or other structure closed
under subsection (2) of tnis section snall have immediate access
to the circuit court for the county in thch_the building or
other structure is located for review of the order of exclusion

or remnval. Such access may be in the form of {2 writ of review

or other] any appropriate judicial proceeding and snall be given
priority over all other cases on the docket of the circuit
court.

(4) The closure provided for in subsection {(2) of this
section shall not exclude any other remedies available to the
State Fire Marshal, his deputies, or the approved authority, as
provided by subsection (4) of ORS 476.030.

Section 30. ORS 553.350 is amended to read:

553.250. (1) after the filing of the report of the

appraisers, the court shall enter an order fixing the time and

place for a hearing on the report and directing the secretary of
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the district to give notice of the hearing by publication. The
notice shall contain a description of each tract of land
appraised, together with the names of the owners, if known, and
shall state that the appraisers appointed to assess the benefits
and damages to the lands described and. to appraise the cash
value of the lands necessary to be taken for rights of way and
otﬁer works within or without the limits of the subdistrict,
have filed their report with the court and that the owner of
each tract of land included‘therein is given notice that he may
examine the report and file objections to the report or to any
determination of benefits or dainajes on or before the date set
for the hearing. |

{2) The district or any person nwning or having any interest
in the lands cdescribed, or the owner of any tract of land within
the subdistrict for which the appraisals were made, may file
exceptinns to the repdrt of the appraisers or to any .
determination of benefits or damages determined to accrue to
lands ugon the construction of the proposed works or to the
determination of the cash value of the lands necessary to be
taken for rights of way or other works.

(3) The court shall hear all objections and make such
amendments and modifications to the report of the appraisers as
to the court may seem equitable. Upnn the conclusion of the
heéring the court shall enter its order in which shéll be given
the description of each tract of land appraised, the value of

the benefits and damages which the court determines will accrue

- =30-
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to each tract, and the value of lands necessary to be taken for
rights of way and other works.

(4) Any party interested may take an appeal from such order

{1

in the manner set forth in ORS [553.813] Chapter 35. The order

shall be filed in the office of the county clerk of the county
in which the court is situated, and a certified copy of the
orcder shall be filed with the cdunty clerk of each other county

in which lands within the subdistrict are located.

Notwithstanding ORS 2.516, the only review which shall be

allowed from the decision of the circuit court under ORS chapter

35 shall be by petition for review, to the Supreme Court which

1

petition shall be filed within 30 days after the g tine

iy

te o

fu

decision in such manner as provided by the rules of the Supreme

Court,

315 is amended to read:

(WS}
.

Section 31. ORS 55

533.815. Owners of any property against which an asscessment

1

5 b

{
1y

or tax h: en levied may seek a review thereof under GRS

34.010 to 34.109. Notwithstanding ORS 2.515, the only review

which snall be allowed from the decision of the circuit court

g

ORS 34.010 to 34.100 shall be by petition for review to

oy

un

the Supreme Court which petition shall be filed within 30 days

after the date of the decision in such manner as provided by the

rules of the Supreme Court.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

. C-Engrossed
Senate Bill 435

..Ordered by the House June 28
(Including- Amendments by Senate May 24 and June 1
and by House June 28)

Sponsored by Senator HANLON, Representative GRANNELL (at the request of Law Improvement Committe?;,Advisory
Committee on Writs of Review)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the measure.
Declares legislative policy. Creates Land Use Board of Appeals. Specifies membership of the board.
Requires board to conduct review proceedings prescribed by this Act-and to establish rules governing such
proceedings. Requires board to prepare recommendations concerning allegations of ‘violations of state-wide

planning goals contained in petitions filed for review. Permits party to proceedings to file written ‘exceptions to
board’s recommendation. Permits party to seek judicial review by Court of Appeals of the final order issued in

proceedings.
Effective [January.1,-1980, November 1, 1979. Repeals board July 1, 1983:

ABILL FORAN ACT

Relating to judicial review; creating new provisions; amending ORS 34.020, 34.030, 34.040, 34.050, 34.070,
181.350, 197.015, 197.090, 197.252, 197.265, 197.395, 198.785, 199.461, 215.416, 215.422, 227.173, 227.180,
311.860, 330.101, 330.123, 330.557, 341.573, 459.155, 476.835 and 479.195; repealing ORS 34.055, 197.300,
197.305, 197.310, 197.315 and 203.200; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:
SECTION 1. Sections 1a to 6a of this Act are added to and made a part of ORS 197.005 to 197.430.
SECTION 1a. It is the policy of the Legislative Assembly that time is of the essence in reaching final

decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections la to 6a of this 1979
Act to accomplish these objectives.

SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more than five

members appointed by the Governor subject to confirmation by the Senate in the manner provided in ORS

 171.560 and 171.570. The board shall consist of a chief hearings referee and such other referees as the

Governor considers necessary. The members of the board first appointed by the Governor shall be appointed
by the Governor to serve for a term beginning November 1, 1979, and ending July 1, 1983. The salaries of the
members shall be fixed by the Governor unless otherwise provided for by law. The salary of a member of the
boérd shall not be reduced during the period of service of the member.

(2) The Governor may at any time remove any member of the board for inefficiency, incompetence,
neglect of duty, malfeasance in office or unfitness to render effective service. Before such removal the
Governor shall give the member a copy of the charges against the member and shall fix the time when the
member can be heard in defense against the charges, which shall not be less than 10 days thereafter. The
hearing shall be open to the public and shall be conducted in the same manner as a contested case under ORS

NOTE: Matter in bold face in an amended section is new; matter [ifalic and bracketed) is existing law to be omitted;
complete new sections begin with SECTION.
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183.310 to 183.500. The decision of the Governor to remove a member of the board shall be subject to judicial
review in the same manner as provided for review of contested cases under ORS 183.480 to 183.500.

(3) Referees appointed under subsection (1) of this section shall be members in good standing of the
Oregon State Bar.

SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner prescribed
in section 4 of this 1979 Act.

(2) In conducting review proceedings the members of the board may sit together or separately as the chief
hearings referee shall decide.

(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues
arising under those petitions, except as provided in section 6 of this 1979 Act.

(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

SECTION 3. As used in sections 4 to 6 of this 1979 Act:

(1) ““Land use decision’’ means:

(a) A final decision or determination made by a city, county or special district governing body that
concerns the adoption, amendment or application of:

(A) The state-wide planning goals;

(B) A comprehensive plan provision; or

(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

(b) A final decision or determination of a state agency other than the Land Conservation and Development
Commission, with respect to which the agency is required to apply the state-wide planning goals.

(2) “Person’’ means any individual, partnership, corporation, association, governmental subdivision or
agency or public or private organization of any kind.

SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced by
filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to the provisions of section 6a
of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive jurisdiction
to review any land use decision of a city, county or special district governing body or a state agency in the
manner provided in sections 5 and 6 of this 1979 Act.

. (2) Except as provided in subsection (3} of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board.

(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may

petition the board for review of a quasi-judicial land use decision if the person:

(a) Appeared before the city, county or special district governing body or state agency orally or in writing;
and
(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a

person whose interests are adversely affscted or who was aggrieved by the decision.




ot

p8)

o o0 3 N

11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28
29
30
31
2
33
34
35
36
37
38
39

3] C-Eng. SB 435

{4) A notice of intent to appeal a land use decision shall be filed not later than 30 days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or
special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $50 and a deposit for costs of $150.
In the event a petition for review is not filed with the board as required in subsection (6) of this section, then the
filing fee and deposit shall be awarded to the city, county, special district or state agency as cost of preparation
of the record.

(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record of the proceeding under review. By stipulation of all parties to
the review proceeding the record may be shortened. The board may require or permit subsequént corrections
to the record.

(6) Within 20 days after the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

(a) The facts that establish that the petitioner has standing.

®) The date of the decision. .

(c) The issues the petitioner seeks to have reviewed.

(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record, if-any. In the
case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record.

(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the order is
not issued within 90 days and no extension of time has been stipulated to by the parties, the decision being
reviewed shall be considered affirmed and the decision may then be appealed in the manner provided in section
6a of this 1979 Act.

(9) Upon entry of its final order the board may, in its discretion, award costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review. The deposit required by subsection (4) of this
section shall be applied to any costs charged against the petitioner.

(10) Orders issued under this section may be enforced in appropriate judicial proceedings. ‘

(11) The board shall provide for the publication of its orders and those previously issued by the
commission which are of general public interest in the form it deems best adapted for public convenience.
Publications shall constitute the official reports of the board and the commission and shall be made available
for distribution in the manner provided in ORS 2.160 and 9.790.

(12) All fees collected by the board under this section that are not awarded as costs shall be paid over to the

State Treasurer to be credited to the General Fund.
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SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act. ‘

(2) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding
the decision.

(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provided in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerrﬁng any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until ’the commission has reviewed the recommendation of thé board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

{4) The board shall reverse or remand the land use decision under review only if:

(a) The board finds that the city, county or special district governing body:

(A) Exceeded its jurisdiction;

(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

(C) Made a decision that was not supported by substantial evidence in the whole record;

) Ifnproperly construed the applicable law; or

(E) Made a decision that was unconstitutional; or

(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section 6a
of this 1979 Act.

SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the board
shall prepare a recommendation to the commission concerning any allegations of violation of the state-wide
planning goals contained in the petition and shall submit a copy of its recommendation to the commission and to
each party to the proceeding. The recommendation shall include a general summary of the evidence contained
in the record and proposed findings of fact and conclusions of law concerning the allegations of violation of the
state-wide planning goals. The recommendation shall also state whether the petition raises matters of such
importance that the commission should hear oral argument from the parties.

(2) Each party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

(3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument to the commission unless the board
recommends that oral argument not be allowed and the commission concurs with the board’s recommendation.
The commission shall be bound by any finding of fact of the city, county, special district or state agency for

which there is substantial evidence in the record. The commission shall issue its determination on the
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recommendation of the board and return the determination to the board for inclusion in the board’s order under
section § of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. If additional time is required, the
commission shall obtain the consent of the parties for a postponement.

(4) No determination of the commission issued under subsection (3) of this section is valid unless all
members of the commission have received the recommendation of the board in the matter and any exceptions

thereto that were timely filed with the board and at least four members of the commission concur in its action in

* the matter.

(5) If the commission receives a recommendation from the board concerning a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, and the commission has received a request from the city or \county which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to subsection (1) of ORS 197.251, the commission
may suspend its consideration of the request for compliance acknowledgment unmtil it has issued its
determination on the recommendation of the board and the board has issued a final order. In any event the
commission shall issue its determination on the recommendation of the board within the time limits established
in subsection (3) of this section.

(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this scctio;l.

SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6 of
this 1979 Act, may seek judicial review of a final order issued in those proceedings.

(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section.

(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be the date on which the board delivered or mailed its order.

(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be served by registered or certified mail upon the board, and all other parties of record in the board
proceeding.

(5) (a) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of:

(A) Irreparable injury to the petitioner; and

(B) A colorable claim of error in the order.

(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board shall grant
the stay unless the board determines that substantial public harm will result if the order is stayed. If the board
denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that would
result from the granting of the stay. ‘

(c) When the board grants é stay it may impose such reasonable conditions as the giving of a bond or other
undertaking and that the petitioner file all documents necessary to bring the matter to issue before the Court of
Appeals within specified reasonable periods of time.
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(d) Denial of a motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record of the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may require or permit subsequent corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review. ‘

(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only if
it finds:

(a) The order to be uniawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of the petitioner were prejudiced thereby;

(b) The order to be unconstitutional; or ‘

(c) The order is not supported by substantial evidence in the whole record.

Section 7. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469.350, ﬁnless the context requires otherwise:

(1) ““Activity of state-wide significance’ means a land conservation and development activity designated
pursuant to ORS 197.400.

(2) “Board”” means the Land Use Board of Appeals or any member thereof.

[2)] (3) ““Commission”” means the Land Conservation and Development Commission.

[3) @) *“Committee” means the Joint Legislative Committee on Land Use.

(@)1 (5) ““Comprehensive plan’’ means a generalized, coordinated land use map and policy statement of the

© governing body of a state agency, city, county or special district that interrelates all functional and natural

systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘‘Comprehensive’ means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. “‘General
nature”’ means a summary of policies and proposals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is ‘‘coordinated”” when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated as much as possible. ‘‘Land’” includes water, both surface and subsurface, and the air.

[(3)1 (6) ““Department’’ means the Department of Land Conservation and Development.

[8)l (7) “‘Director”’ means the Director of the Department of Land Conservation and Development.

[(7) (8) ““Goals’” mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430. '

(] ) “Guidelines™ mean suggested approaches designed to aid cities and counties in preparation,

adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
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special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach.

[(9) (10) *‘Special dist;ict” means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school dis'txicfs, hospital districts, mass transit
districts and sanitary districts.

[(70)) (11) ““Voluntary association of local governments’” means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse. )

Section 7a. ORS 197.252 is amended to read:
197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS

197.251, the commission may condition the compliance schedule for the city or county to direct the city or

county to apply specified goal requirements in approving or denying future land conservation and development
actions if the commission finds that past approvals or denials’ would have constituted violations of the
state-wide planning goals and:

(2) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinancés and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

(b) The commission finds that a past approval or denial was of more than local impact and substantially
impairs the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

(2) Conditions may be imposed under this section only at the time of:

(2) Annual phased review of the satisfactory progress of the city or county;

(b) Approval of a planning assistance grant agreement with the city or county; or

(c) Revision of a_compliance schedule due to delays of 60 days or more in the approved compliance date by
the city or county.

(3) Nothing in this section is intended to limit or modify the powers of the commission or the board under
ORS 197.251, [197.300 to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers of the commission
under this section are intended to be in addition to, and not in lieu of, ORS 197.005 to 197.430 (1975
Replacement Part) and 197 .251 and 197.320.

Section 7b. 197.265 is amended to read:

197.265. (1) As used in this section, ‘“‘action or suit” includes but is not limited to a [writ of review]
proceeding under [ORS 34.010 to 34.100 and any review proceeding conducted by the commission pursuant (o
ORS 197.300] sections 4 to 6 of this 1979 Act.

() If any suit or action is brought against a city or county challenging any comprehensive plan, zoning,

'subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the

primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does

in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred

%i
i
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by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor.

Section 7c. ORS 197.395 is amended to read:

197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the gctivity
and any other information required by the city or county as prescribed by rule of the commission.

(2) If the city or county finds after review of the application that the proposed activity complies with
state-wide goals and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of
the cities or counties affected by the activity.

(4) Actions pursuant to this section are subject to review [pursuant to ORS 197,300, under sections 4 to 6 of
this 1979 Act.

Section 7d. ORS 197.090 is amended to read:

“197.090. Subject to policies adopted by the commission, the director shall:

(1) Be the administrative head of the department. ‘ '

(2) Coordinate the activities of the department in its land conservation and development functions with
such functions of federal agencies, other state agencies, cities, counties and special districts.

(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the department,
prescribe their duties and fix their compensation, subject to the State Merit System Law.

@ Repr¢sent this state before any agency of this state, any other state or the United States with respect to
land conservation and development within this state. _

(5) Provide clerical and other necessary support services for the Land Use Board of Appeals.

Section 8. ORS 34.020 is amended to read:

34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or tribunal may have the decision or determination thereof reviewed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
order involving the merits and necessarily affecting the decision or determination sought to be reviewed.

Section 9. ORS 34.050 is amended to read:

*34.050. [Except as provided in ORS 34.055,] Before allowing the writ, the court [or judge] shall require the
plaintiff to give an undertaking to its approval, with one or more sureties, in the sum of $100, to the effect that
he will pay all costs and disbursements that may be adjudged to the defendant on the review. [The court or
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judge may allow the undertaking to be given in a sum not less than $50, when itis probable that such sum witl be
sufficient.}

Section 9a. ORS 34.030 is amended to read:

34.030. The writ shall be allowed by the circuit courf {or judge thereofi, or, in counties where the county
court has judicial functions, by the county court [or judge of the county] wherein the decision or determination
sought to be reviewed was made, upon the petition of the plaintiff, describing the decision or determination
with convenient certainty, and setting forth the errors alleged to have been committed therein. The petition
shall be signed by the plaintiff or his attorney, and verified by the certificate of an attorney to the effect that he
has examined the process or proceeding, and the decision or determination therein, and that it is erroneous as
alleged in the petition. A writ shall not be allowed unless the petition therefor is made within 60 days from the
date of the decision or determination sought to be reviewed.

Section 10. ORS 34.070 is amended to read: ,

34.070. [(1) Except as otherwise provided in subsection (2) of this section,] In the discretion of the court [or
Judge) iséuing the writ, the ’writ may contain a requirement that the defendant desist from further proceedings in
the matter to be reviewed, whereupon the proceedings shall be stayed accordingly.

[(2) A court or judge issuing a writ involving a land development project as defined in ORS 34.055 may not
require the defendant to desist from further proceedings regarding the project unless the undertaking required by
ORS 34.055 has been given to the court or judgé.]

Section 10a. ORS 215.416 is amended to read:

215.416. (1) When required or authorized by the ordinances, rules and regulations of a county, an owner of
land may apply in writing to such persons as the governing body designates, for a permit, in the manner
prescribed by the governing body.

(2) The hearings officer shail hold at least one public hearing on the application and within 90 days after
receiving it deny or approve it. However, with the agreement of the county and the applicant, the proceeding
on the application may be extended for a reasonable period of time, as determined by the hearings officer, but
not to exceed six months from the date of the first public hearing on the application.

(3) The application shall not be approved if the proposed use of land is found to be in conflict with the
comprehensive plan of the county and other applicable ordinance provisions. The approval may include such
conditions as are authorized by statute or county legislation.

(4) Hearings under this section shall be held only after notice to the applicant and also notice to other
persons as otherwise provided by law.

(5) Approval or denial of a permit application shall be based on standards and criteria which shall be set
forth in the zoning ordinance or other appropriate ordinance or regulatiori of the county and which shall relate
approval or denial of a permit application to the zoning ordinance and comprehensive plan for the area in which
the proposed use of land would occur and to the zoning ordinance and comprehensive plan for the county as a
whole.

. (6) Approval or denial of a permit sﬁa]l be based upon and accompanied by a brief statement that explains

the criteria and standards considered relevant to the decision, states the facts relied upon in rendering the
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decision and explains the justification for the decision based on the criteria, standards and facts set forth.

(7) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 10b. ORS 227.173 is amended to read:

227.173. (1) Approval or denial of a discretionary permit application shall be based on standards and
criteria, which shall be set forth in the development ordinance and which shall relate approval or denial of a
discretionary permit application to the development ordinance and to the comprehensive plan for the area in
which the development would occur and to the development ordinance and comprehensive plan for the city as a
whole.

(2) Approval or denial of a permit application shall be based upon and accompanied by a brief statement
that explains the criteria and standards considered relevant to the decision, states the facts relied upon in
rendering the decision and explains the justification for the decision based bn the criteria, standards and facts
set forth.

(3) Written notice of the approval or denial shall be given to all parties to the proceeding.

Section 11. ORS 215.422 is amended to read:

215.422. (L A kparty aggrieved by the action of a hearings officer may appeal the action to the planning
commission or county governing body, or both, however the governing body prescribes. The appellate
authority on its own motion may review the action. The procedure and type of hearing for such an appeal or
review shall be prescribed by the governing body. [An appeal or review proceeding shall be based upon, but not
limited to, the record of the hearings officer’s action.]

(2) A party aggrieved by the final determination may have the determination reviewed [under ORS 34.010
fo 34. 100} in the manner provided in sections 4 to 6 of this 1979 Act.

Section 12. ORS 227.180 is amended to read:

227.180. (1) A party aggrieved by the action of a hearings officer may appeal the action to the planning
commission or council of the city, or both, however the council prescribes. The appellate authority on its own
motion may review the action. The procedure for such an appeal or review shall be prescribed by the council,
but shall include a hearing at least for argument. Upon appeal or review the appellate authority shall consider
the record of the hearings officer’s action. That record need not set forth evidence verbatim.

(2) A party aggrieved by the final determination in a proceeding for a discretionary permit or zone change
may have the determination reviewed under [ORS 34.010 o 34. 100) sections 4 to 6 of this 1979 Act.

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where the inferior court including a district court, officer, or
tribunal other than an agency as defined in subsection (1) of ORS 183.310 in the exercise of judicial or
quasi-judicial functions appears to have:

(1) Exceeded its [or Ais] jurisdiction;

(2) Failed to follow the procedure applicable to the matter before it [or Aim];

(3) Made a finding or order not supported by {[refiable, probative and] substantial evidence in the whole
record; [or]

(4) Improperly construed the applicable law; or

(5) Rendered a decision that is unconstitutional,

to the injury of some substantial [7g/] interest of the plaintiff, and not otherwise. The fact that the right of
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appeal exists is no bar to the issuance of the wrnt

Section 14. ORS 181.350 is amended to read:

181.350. The decisions of the trial board shall be subject to review by the [circuit court of the county in
which the hearing Was held) Court of Appeals. The procedure for review shall be as provided in ORS [34.010 fo
34.1001 183.482.

Section 15. ORS 198.785 is amended to read:

198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[ZA ) If the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[0 the Supreme Courf} as provided for appeals in other proceedings. '

[(3)l (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4)| (3) For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 15a. If‘ House Bill 2642 becomes law, section 15 of this Act is repealed and ORS 198.785, as
amended by section 7, chapter _______, Oregon Laws 1979 (Enrolled House Bill 2642), is further amended to
read:

~‘2198.785. (1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.]

[(2) (1) If the county clerk refuses to accept and file a petition for formation or for change of organization,
or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955, any citizen of
the affected district or territory may apply within 10 days after such refusal to the circuit court of the principal
county for a writ of mandamus to compel the county board or county clerk to do so. If it is decided by the
circuit court that the petition for formation or change of organization is legally sufficient and the requisite
number of signatures is attached, the circuit court shall direct the county board to call the election. The suit
shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party may appeal
[to the Court of Appeals] as provided for appeals in other proceedings.

1(3)] (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

[(4 (3) For the purpose of an action to determine or contest the validity of a formation or change of

organization, the formation or change shall be considered complete and final upon the date the order of

/
:
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formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780.

Section 16. ORS 199.461 is amended to read:

199.461. (1) When the boundary commission receives a petition in a boundary change proceeding, it shall:

(2) Cause a study to be made of the proposal offered by the petition.

(b) Conduct one or more public hearings on the proposal.

" (2) After the study and hearings, the boundary commission may alter the boundaries set out in a petition
for formation or a minor boundary change of a city or district or in a petition for consolidation of cities so as
either to include or exclude territory. I the commiésion determines that any land has been improperly omitted
from the proposal and that the owner of the land has not appeared at the hearing, in person or by his
representative designated in writing, the commission shall continue the hearing on the petition and shall order
notice given to the nonappearing owner requiring him to appear before the commission and show cause, if any,
why his land should not be included in the proposal. Notice to nonappearing owners may be given by personal
service or by letter sent by first-class mail, at least 10 days prior to the date to which the hearing has been
continued. The required notice may be waived by the nonappearing owner.

(3) On the basis of the study and after hearing, the boundary commission shall approve the proposed
boundary change as presented or as modified by the commission or disapprove the proposed change, by an
order stating the reasons for the decision of the commission. Any person interested in a boundary change may],
within 30 days after the date of a final order, appeal the order for review under ORS 34.010 to 34. 100} appeal the
order in accordance with the provisions of ORS 183.480 to 183.500 governing judicial review of agency orders or, if

the decision of the boundary commission involves application of the state-wide planning goals, in accordance with

. the provisions of sections 4 to 6 of this 1979 Act.

(4) Immediately after the effective date of a final order entered under subsection (3) of this section and a
proclamation declaring a minor boundary change approved if any is entered under subsection (3) of ORS
199.505, the commission shall file a copy of the order and proclamation, if any, with the Secretary of State, the
assessor and the county clerk of each county in which the affected territory, city or district is located, and the
clerk of the affected city or district. If the commission disapproves a minor boundary change, it shall send a
copy of the final order to the person who actually filed the petition and to the affected city or district.

SECTION 17. ORS 203.200 is repealed. |

Section 18. ORS 311.860 is amended to read:

311.860. (1) Any person proposing to construct a facility who has applied for and obtained the necessary
preliminary construction permits or certificateés and the governing body of any taxing unit obligated to furnish
services and facilities in the area in which the construction is to take place may enter into an agreement to carry
out the purposes of ORS 311.850. An agreement entered into under this section shall contain provisions
pertaining to and in accordance with the following: _

(a) The payment of moneys by the person proposing to construct the facility to the taxing unit prior in time
to or during the period of the constructiqn.

; ", (b) The amounts of the payments to be made by the person proposing to construct the facility and the dates
for making the payments.

(c) A reduction in true cash value for the facility for purposes of computing the rate of levy of the taxing

unit entering into the agreement for each year of a period of years, not to exceed 10, commencing on or in the
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) 1 course of completion of the construction of the facility. The amount of reduction allowed by the agreement
/m 2 shall be a percentage amount, not to exceed 50 percent, of the true cash value of the facility as of any
¢ 3 assessment date affected by the reduction, and may be fixed or graduated over the period of years for which
4  the reduction is allowed. The total reduction allowed by the agreement shall result in a tax benefit for the
s facility that is estimated to be equivalent to the total amount of payments made under the agreement to the
6 taxing unit, plus interest at the maximum rate of eight percent per annum from the date of each payment;
7 however, in no event shall the total reduction in true cash value during the period of years of reduction cause a
g total reduction in taxes which exceeds the total amount of moneys previously paid plus interest.
9 (2) A copy of an agreement entered into under this section shall be filed with the county assessor of each
10 county in which a taxing unit which is a party to the agreement is located.
11 (3) Prior to April 1 of the first year for which the exemption granted by ORS 311.865 applies, the governing
12 body of the taxing unit that is a party to the agreement may certify to the county assessor that all payments
13 have been made to the taxing unit in accordance with the terms of the agreement. The county assessor shall not
14  grant the exemption for any year unless he has received such certificate. Review of denial of an exemption
15 under this section shall be as provided by ORS [34.010 fo 34,1001 305.275.
16 Section 19. ORS 330.101 is amended to read: ]
17 330.101. (1) Before the proposed change is made, the district boundary board shall give notice in the
18 manner provided in ORS 331.010 of the proposed change and the proposals and the session of the board at
19  which they will be considered. If no remonstrance is submitted requiring an electii)n»as> provided in subsection
. 20 of this section and if the board makes the findings set forth in subsection (2) of ORS 330.090, the board shall
21 declare that the change and proposals shall become effective as provided in ORS 330.103.
22 () If a remonstrance signed by at least five percent or at least 500, whichever is less, of the qualified
23 voters in a school district or area affected by the proposed change is filed with the district boundary board
24  within 20 days after the date set to consider the proposed change and the proposals and if the board makes the
25  findings set forth in subsection (2) of ORS 330.090, the board shall submit the question of the proposed change
26  and the proposals to the qualified voters of each affected district or area from which a remonstrance was filed
27  as nearly as poésible in the manner prescribed for annual school elections with the district boundary board
28 acting in the place of the local school districts. Separate elections shall be held in sequence, commencing with
29  the least populous district or area and progressing in order of population to the most populous district or area.
30  If the majority of votes in each election favor the change and the proposals, an election shall be held in the next
31  most populous district or area. The bofindary board shall give notice of each election in the manner provided in
32 ORS 331.010.
33 (3) If the majority of votes cast in any affected district or area oppose the change and the proposals, the
34  change and the proposals shall be defeated, and the same or a substantially similar change combined with
35  substantially similar proposals shall not be considered until 12 months have élapsed from the date of the
36  election at which the change and the proposals were defeated. If the vote is favorable in all remonstrating
37  districts or areas, the district boundary board shall declare the change and proposals effective as provided in
38 ORS 330.103 without further elections. |
39 (4) In an election to add districts to a union high school district, if the district boundary board determines
e 40  that the proposition carried in the union high school district by a majority of votes cast, and also carried in one
41 or more of thé common schobl districts by a majority of the votes cast in each district, it shail declare the
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proposition carried as to those common school districts only in which the proposition prevailed, and shall
immediately proceed to change the boundaries of the union high school district to include those districts
desiring to be added thereto.

(5) Notwithstanding the provisions of subsections (1), (2) and (3) of this section, if a petition signed by 100
percent. of the owners of record or the contract purchasefs of real property and 100 percent of the qualified
voters of an area requesting that the area be annexed to another school district to which it is contiguous is
presented to the district boundary board, the board, if it makes the findings set forth in subsection (2) of ORS
330.090, shall order the change to be made effective on the following May 31, providing a remonstrance signed
by the school boards of any affected district or by the original petitioners is not presented to the State Board of
Education within 30 days of the date of the order. If such a remonstrance is presented to the State Board of
Education, the board shall set a time for a hearing, give notice of the same, and hear the case in the area
affected. If the board deems it advisable, the board may appoint a hearings officer to hold the hearing. After
considering the testimony, the board shall confirm or reject the action of the boundary board and such
determination shall be final.

(6) Judicial review of an action taken under this section shall be by the Court of Appeals in the manner
provided in ORS 183.482. [A petition for a writ of review to review the action taken may be filed with the circuit
court within the time permitted by law.)

Section 20. ORS 330.123 is amended to read:

330.123. (1) Wﬁen changes in school district boundaries are made by the detachment of territory or
annexation of less than an entire school district to another, the district school boards of the districts affected by
each change shall immediately after the change make an equitable division of the then existing assets and
liabilities between the districts affected by such change and provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided by a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the school districts affected and an additional member apbointed by the other appointees.

(3) In the event any such district school board fails to appoint an arbitrator within 30 days, the
Superintendent of Public Instruction shall appoint such arbitrator. In the event thé arbitrators selected fail to

bappoint the additional arbitrator within 30 days after the appointment of the arbitrator last appointed, the

Superintendent of Public Instruction shall notify the judge of the circuit court senior in service of the county in
which the administrative office of the most populous school district is klocated. Within 10 days after receiving
such notice, the judge shall appoint the additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $20 per day for each day’s
service, and necessary traveling expenses, while sitting in his official capacity. Expenses thus incurred shall be
equally apportioned among the districts concerned.

(5) The decision of the arbitrators is final and may be reviewed [by a writ of review] in the manner provided
in ORS 33.320 to 33.340.

(6) Assets include all school property and moneys belonging to the district at the time of the division.
Liabilities include all debts for which the respective districts in their corporate capacities are liable at the time
of division. In determining the assets, school property shall be estimated at its fair value. The -assets and
liabilities shall be divided between the districts in proportion to the last assessed value of the real and personal

property. The district retaining the real property shall pay the other districts concerned such sums as are
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determined in accordance with the provisions of this section. All funds to be apportioned during the current
school year, after such division, shall be made in proportion to the resident average daily membership of the
districts divided, as shown by the report of such districts for the period ending the preceding June 30 as
certified by the districts to the administrative office of the county.

Section 21. ORS 330.557 is amended to read: ‘

330.557. (1) Any person residing or owning or occupying real property within the area affected by any final
plan of reorganization adopted by the committee for the organization of an administrative school distﬁct may
petition the State Board of Education to have the plan revised or modified in particulars set forth in such
petition. Such petition shall be filed with the secretary of the State Board of Education and a copy thereof shall
be delivered fo the secretary of the committee in person or by certified mail within 30 days after adoption of
such plan by the committee. The petitioner shall have the right to be heard at the hearing provided by ORS
330.560 and to be represented by counsel and to offer evidence and argument in support of such petition. The
committee likewise shall be entitled to be heard at such hearing and to be represented by counsel and to offer
evidence and argument in opposition to such petition.

(2) Any petitioner may petition [#Ae circuit court for writ of review in the manner provided by ORS 34.010 to
34.100 to review] the Court of Appeals in the manner provided by ORS 183.482 for judicial review of the decision
or determination of the State Board of Education denying or overruling the petition of such petitioner to revise
or modify the final plan of reorganization in the particulars set forth in the petition, provided that such petition
for [writ of] review shall be filed with the [circuit court within 30} Court of Appeals within 60 days after the State
Board of Education approves the final plan of reorganization.

Section 22. ORS 341.573 is amended to read:

341.573. (1) When changes in district boundaries are made by the detachment of territory or an annexation
of territory and another community college-district is affected, the boards of the districts shall make an
equitéble division of the then existing assets and liabilities between the districts affected by such change and
provide the manner of consummating the division.

(2) In case of failure to agree within 20 days from the time of such change, the matter shall be decided bﬂ/ a
board of arbitrators. The board of arbitrators shall consist of one member appointed by each of the boards of
the affected districts and an additional member appointed by the other appointees.

(3) In the event any such board fails to appoint an arbitrator within 30 days, the State Board of Education
shall appoint such arbitrator. In the event the arbitrators selected fail to appoint the additional arbitrator within
30 days after the appointment of the arbitrator last appointed, the State Board of Education shall notify the
judge senior in service of the circuit court of the principal county. Within 10 days after receiving such notice,
the judge shall appoint one additional arbitrator.

(4) Each member of the board of arbitrators shall be entitled to the sum of $100 per day for each day’s
service, and necessary expenses, while serving in his official capacity. Expenses thus incurred shall be equally
apportioned among the districts concerned. |

(5) The decision of the arbitrators is final and may be reviewed {only by a writ of review} in the manner
provided in ORS 33.320 to 33.340.

(6) Assets include all property and moneys belonging to the district at the time of division. Liabilities
include all debts for which the respective districts in their corporate capacities are liable at the time of division.

In determining the assets, property shall be estimated at its fair value. The assets and Liabilities shall be divided
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between the districts in proportion to the last assessed value of the real and personal property. The district
retaining the real property shall pay the other districts concerned such sums as are determined in accordance
with the provisions of this section. All funds to be apportioned during the current fiscal year, after such
division, shall be made in proportion to the number of persons in each district according to the latest federal
census. /

Section 23. ORS 459.155 is amended to read:

459.155. Review of any action of the board taken pursuant to ORS [459. /40 to 459. 153, or any ordinance
adopted ﬁursmmt thereto,] 459.150 shall be taken solely and. exclusively by writ of review in the manner set
forth in ORS 34.010 to 34.100.

Section 24. ORS 476.835 is amended to read:

476.835. (1) Within [30] 60 days after Vreceiving written notice of the findings of the board, any fire service
personnel aggrieved by the findings and order of the board may file an appeal from the final order of the board
with the [Cércuit Court in Marion County. The appeal shall be heard on a writ of review. If an appeal is filed, the
order of the board shall not take effect until the court decides the appeal]l Court of Appeals in the manner
provided for in ORS 183.482.

(2) Any fire service personnel who has suffered a loss of accreditation pursuant to ORS 476.820 and
476.825 and subsection (1) of this section may reapply for accreditation at any time after the expiration of two
years after the date on which the order of the board revoking his accreditation became final.

Section 25. ORS 479.195 is amended to read:

479.195. (1) After January 1, 1968,)3.11 dance halls, clubs, amusement halls, auditoriums and every place of
public assembly not having fixed seats and having a capacity of more than 100 persons shall post and keep
posted a notice of the maximum number of persons allowed at any one time as established by regulations of the
State Fire Marshal or by the approved authority when such public assemblies are located within the jurisdiction
of a governmental subdivision granted the exemption provided by subsection (4) of ORS 476.030. All such
capacity notices shall be on a form approved or proviéled by the State Fire Marshal and shall be securely fixed
and posted in a conspicuous place so as to be readily visible to the occupants of such place of assembly.

(2) If the State Fire Marshal, or his deputies, assistants as defined in ORS 476.060, or the approved

authority, as proved by subsection (4) of ORS 476.030, upon examination or inspection finds a building or other

~ structure described in subsection (1) of this section, to be occupied by a number of persons in excess of the

maximum number of persons allowed at any one time as set forth in the capacity not%ce, the State Fire Marshal,
or his deputies, assistants as defined in ORS 476.060, or the approved authority, as provided in subsection (4)
of ORS 476.030, may close the building or other structure for use or occupancy until compliance has been
made.

(3) The owner of any building or other structure closed under subsection (2) of this section shall have
immediate access to the circuit court for the county in which the building or other structure is located for
review of the order of exclusion or removal. Such access may be in the fofm of [a writ of review or other] any
appropriate judicial proceeding and shall be given priority over all other cases on the docket of the circuit court.

(4) The closure provided for in subsection (2) of this section shall not exclude any other remedies available
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to the State Fire Marshal, his deputies, or the approved authority, as provided by subsection (4) of ORS
476.030.

SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

SECTION 27. This Act takes effect on November 1, 1979.

SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983. ‘

(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of Appeals
before July 1, 1983, that is still pending on that date, shall be finally determined by the Land Use Board of
Appeals under sections 4 to 6 of this Act.

SECTION 29. The provisions of sections 1 to 8 and 11 and 12 of this Act first apply to petitions for review
of land use decisions to be filed on or after November 1, 1979. Any petition before the Land Conservation and
Development Commission or any circuit court still pending on November 1, 1979, shall be finally determined by
the commission or the court in the manner provided in ORS 34.010 to 34.100, 197.300 to 197.315 before the
effective date of this Act.
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Legislative Counsel
06/26/79 (34) (36)
B-Eng. SB 435
PROPOSED AMENDMENTS TO PRINTED B-ENGROSSED SENATE BILL 435
On page 1 ofvthe printed B-engrossed bill, line 15, after.
"hoard" insert "first appointed by the Governor" and aftér "shall"
delete the rest of the line and insert "be appointed by the
covernor to serve for a term beginning November 1, 1979, and ending
July 1, 1983.". |
In line 16, delete "Governor and their" and insert "The" and
after "salaries" insert "of the members" and after the period
inéert "The salary of a member of the board shall not be reduced

during the period of service of the member.'.

aAfter.line 16, inserts i

"(2) The Governor may at any time remove any member‘of the
board for inefficiency, incompetence, neglect of duty, malféasance
in office or unfitness to render effective service. Before‘such
removal the Governor shall give the member a copy of the charges
against the member and shall fix the time when the member can be
heard in defense against the charges, which shall not be less than
10 days thereafter. The hearing shall be open to the>public and
shall be conducted in the same manner as a contested case under ORS
183.310 to 183.500. The decision of the Govérnor to remove a member
of the board shall be subject to'judicial review in the same manner
as provided for review of contested cases under ORS 183.480 to
183.500."%.

In line 17, delete "(2)" and insert (3.

on page 2, line 11, after the first "agency”;finsert Yother

than the Land Conservation and Development Commission,.
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In line 31, delete "20" and insert "30".

In line 35, delete 15200" and insert."$50_and a deposit for
costs of $150".

In line 36, after "fee" insert "and deposit".

In line 40, delete ", if any,". |

On page 3, line 9, delete ", if any".

In line 16, after "days" insert "and no extension of time has
been stipulated to by the parties" and before the period insert
tand the decision méy then be appealed in the manner provided in
section 6a of this 1979 Act".

in line 19, after the period insert "The deposit reéuired by
subsection (4) of this section shall be applied to any costs
chérged against the petitioner.'.

After line 24, insert:.

n(12) All fees collected by the board under this section that
are not awarded as costs shall be paid over to the State Treasurer
to be credited to the General Fund.".

on page 9, line 26, delete "Notice of'.

on page 10, line 12, after "court” insert "including a district
court” ahd delete "a'.

In line 13, delete "district court or",

On page 11, after line 4, insert: ]

ngection 15a. If House Bill 2642 becomes law, section 15 of
this Act is repealed and ORS 198.785, as amended by section 7,
chapter _ , Oregon Laws 1979 (Enrolled House Bill 2642), is

further amended to read:

B-Eng. SB 435
Proposed Amendments
06/26/79 —-- Page 2
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7198.785. [(1) A proceeding may not be maintained to contest the

validity of a formation or change of organization proceeding

conducted undexr ORS 198.705 to 198.955 unless commenced within 30

days after the date the formation of the district or changé of
organization is complete. ]

/[(2)]1 (1) If the county clerk refuses to'éccept and file a
petition for formation or for change of organization, or if the
county board refuses to call a special election as provided bj ORS
198.705 to 198.955, any citizen of the affected district or
territory may apply within 10 days after such refusal to the
circuit court of the principal county for a.writ of mandamus to
compel the county board or county clerk to do so. If it is decided
by the circuit court that the petition for formation or change of
organization is legally sufficient and the requisite number of
signatures is attached, the circuit court shall direct the‘county
board to call the election. The suit shall be advanced on the
docket and decided by the circuit court as quickly as possible.
Eithér party may appeal [to the Court of Appeals] as provided for
appeals in other proceedings.

(3)] (2) An action to determine the validity of a formation or
change of organization proceeding may also be brought‘pursuant to
ORS 33.710 and 33.720 or 34.010 to 34.100. ]

5ﬁ(4)] (3) For the purpose of an action to determine or contest
the validity of a formation or change of organizatioh, the
formation or change shall be considered complete and final upon the-

date the order of formation or the order, resolution or statement

B~Eng. SB 435
Proposed Amendments
06/26/79 -~ Page 3
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announcing a change of organization is filed with the couhty clerk
as provided by ORS 198.780.". |

In line 22, before the period insert "or, if the decision of
the boundary commission involves application of the state-wide
planning goals, in accordance with the provisions of sections 4 to
6 of this 1979 Act".

On page 16, line 4, delete "Januaiy i, 1980" and insert
"November 1, 1979". |

In line 10, delete "Januéry 1, 1980"'and insert "November 1,
1979v,

In line 11, delete‘"January 1, 1980" and insert "November 1,

1979"%.

B-Eng. SB 435
Proposed Amendments
06/26/79 ~~ Page 4
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

HOUSE AMENDMENTS TO PRINTED
B-ENGROSSED SENATE BILL 435
By COMMITTEE ON JUDICIARY
June 28

On page 1 of the printed B-engrossed bill, line 15, after ‘‘board” insert ‘“first appointed by the Governor™
and after “‘shall’’ delete the rest of the line and insert ‘‘be appointed by the Governor to serve for a term
beginning November 1, 1979, and ending July 1, 1983.”. '

In line 16, delete ‘‘“Governor and their” and insert “The’’ and after ‘‘salaries’ insert ‘‘of the members”’
and after the period insert ‘“The salary of a member of the board shall not be reduced during the period of
service of the member.

“(2) The Governor may at any time remove any member of the board for inefficiency, incompetence,
neglect of duty, malfeasance in office or unfitness to render effective service. Before such removal the
deernor shall give the member a copy of the charges against the member and shall fix the time when the
member can be heard in defense against the charges, which shall not be less than 10 days thereafter. The
hearing shall be open to the public and shall be conducted in the same manner as a contested case under ORS
183.3’10 to 183.500. The decision of the Governor to remove a member of the board shall be subject to judicial
review in the same manner as provided for review of contested cases under ORS 183.480 to 183.500.”.

In line 17, delete *‘(2)”’ and insert “‘(3)”".

On page 2, line 11, after the first ‘‘agency”’ insert ‘‘other than the L.and Conservation and Development
Commission,”’.

In line 31, delete ““20’’ and insert *‘30”’.

In line 35, delete ““$200°” and insert ‘‘$50 and a deposit for costs of $150”".

In line 36, after “‘fee’” insert ‘‘and deposit™’.

In line 40, delete ““, if any,”’.

On page 3, line 9, delete **, if any™’.

In line 16, after “‘days™ insert ‘‘and no extension of time has been stipulated to by the parties’” and before
the period insert ‘‘and the decision may then be appealed in the manner provided in section 6a of this 1979
Act”. '

In line 19, after the period insert ‘“The deposit required by subséction (4) of this section shall be applied to
any costs charged against the petitioner.”.

After line 24, insert:

/(12) All fees collected by the board under this section that are not awarded as costs shall be paid over to
the State Treasurer to be credited to the General Fund.”’.

On page 9, line 26, delete ““Notice of’.

On page 10, line 12, after ‘“‘court” insert ‘‘including a district court”” and delete “‘a’’.

In line 13, delete ““district court or”". ’

On page 11, after line 4, insert:
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“Section 15a. If House Bill 2642 becomes law, section 15 of this Act is repealed and ORS 198.785, as
amended by section 7, chapter ., Oregon Laws 1979 (Enrolled House Bill 2642), is further amended to
read:

““198.785. [(1) A proceeding may not be maintaipned fo contest the vélz'dity of a formation. or change of
organization proceeding conducted under ORS 198.705 to 198955 unless commenced within 30 days after the
date the formation of the district or change of organization is complete.] ‘

“I2h (L ¥ the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955,
any citizen of the affected district or territory may apply within 10 days after such refusal to the circuit court of
the principal county for a writ of mandamus to compel the county board or county clerk to do so. If it is

decided by the circuit court that the petition for formation or change of organization is 1egally sufficient and the

requisite number of signatures is attached, the circuit court shall direct the county board to call the election.

The suit shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party
may appeal [£o the Court of Appeals) as provided for appeals in other proceedings. '

“[(3)} (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100.

“[(4)] (3) For the purpose of an action to determine or contest the validity of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organization is filed with the county
clerk as provided by ORS 198.780..

In line 22, before the period insert ‘‘or, if the decision of the boundary commission involves application of
the state-wide planning goals, in accordance with the provisions of sections 4 to 6 of this 1979 Act’’.

On page 16, line 4, delete ““January 1, 1980°" and insert ‘‘November 1, 1979°". '

In line 10, delete “January 1, 1980°" and insert ‘“‘November 1, 1979,

Inline 11, delete ““January 1, 1980’ and insert ‘“November 1, 1979’7’.

HA to B-Eng. SB 435 Page 2
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HOUSE AMENDMENTS TO PRINTED
B-ENGROSSED SENATE BILL 435
By COMMITTEE ON JUDICIARY
June 28

On page | of the printed B-engrossed bill, line 15, after “‘board” insert “first appointed by the Governor”’
and after ‘‘shall”’ delete the rest of the line and insert ‘‘be appointed by the Governor to serve for a term
beginning November 1, 1979, and ending July 1, 1983.’,

In line 16, delete ““Governor and their”’ and insert ‘““The”” and after ‘‘salaries’” insert ‘‘of the members™
and after the period insert ‘‘The salary of a member of the board shall not be reduced during the period of
service of the member.

“(2) The Governor may at any time remove any member of the board for inefficiency, incompetence,
neglect of duty, malfeasance in office or unfitness to render effective service. Before such removal the
Governor shall give the member a copy of the charges against the member and shall fix the time when the
member can be heard in defense against the charges, which shall not be less than 10 days thereafter. The
hearing shall be open to the public and shall be conducted in the same manner as a contested case under ORS
183.310 to 183.500. The decision of the Governor to remove a member of the board shall be subject to judicial
review in the same manner as provided for review of contested cases under ORS 183.480 to 183.500.”.

In line 17, delete “(2)”’ and insert ““(3)”".

On page 2, line 11, after the first “‘agency’” insert “‘other than the Land Conservation and Development
Commission,”’.

In line 31, delete *20°" and insert “‘30"".

In line 35, delete ““$200°” and insert ‘‘$50 and a deposit for costs of $150°".

In line 36, after “‘fee’ insert ‘‘and deposit’’.

In line 40, delete “, if any,”’.

On page 3, line 9, delete **, if any”’.

In line 16, after ‘‘days’’ insert ‘‘and no extension of time has been stipulated to by the parties’” and before
the period insert ‘‘and the decision may then bé appealed in the manner provided in section 6a of this 1979
Act”.

In line 19, after the period insert ‘“The deposit required by subséction (4) of this section shall be applied to
any costs charged against the petitioner.””.

After line 24, insert:

*‘(12) All fees collected by the board under this section that are not awarded as costs shall be paid over to
the State Treasurer to be credited to the General Fund.”.

On page 9, line 26, delete ““Notice of .

On page 10, line 12, after “‘court”’ insert ‘‘including a district court’’ and delete *“‘a’.

Inline 13, delete ‘‘district court or”’.

On page 11, after line 4, insert:
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““Section 15a. If House Bill 2642 becomes law, section 15 of this Act is repealed and ORS 198.785, as
amended by section 7, chapter _______ Oregon Laws 1979 (Enrolled House Bill 2642), is further amended to
read: o

““198.785. [(1) A proceeding may not be maintained to contest the validity of a formation or change of
organization proceeding conducted under ORS 198.705 to 198.955 unless commenced within 30 days. after the
date the formation of the district or change of organization is complete.) 4

“[2)] @) I the county clerk refuses to accept and file a petition for formation or for change of
organization, or if the county board refuses to call a special election as provided by ORS 198.705 to 198.955,
any citizen of the affected district or territory may apply within 10 days after such refusal to the circuit court of
the principal county for a writ of mandamus to compel the county board or county clerk to do so. If it is
decided by the circuit court that the petition for formation or change of organization is legally sufficient and the
requisite number of signatures is attached, the circuit court shall direct the county board to call the election.
The suit shall be advanced on the docket and decided by the circuit court as quickly as possible. Either party
may appeal [£o the Court of Appeals] as provided for appeals in other proceedir}gs. .

“[(3)] (2) An action to determine the validity of a formation or change of organization proceeding may also
be brought pursuant to ORS 33.710 and 33.720 or 34.010 to 34.100. :

“I(4) (3) For the purpose of an action to determine or contest the vaIidit)} of a formation or change of
organization, the formation or change shall be considered complete and final upon the date the order of
formation or the order, resolution or statement announcing a change of organizaﬁon,is filed with the county
clerk as provided by ORS 198.780.”". |

In line 22, before the period insert ‘‘or, if the decision of the boundary commission involves application of
the state-wide planning goals, in accordance with fhe provisions of sections 4 to 6 of this 1979 Act’’.

On page 16, line 4, delete ‘‘January 1, 1980 and insert “November 1, 19797".

In line 10, delete ““January 1, 1980°" and insert ‘‘November 1, 19797".

Inline 11, delete “‘January 1, 1980°" and insert ‘“‘November 1, 1979,

HA to B-Eng. SB 435 Page 2
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Under current law, land use planning decisions may be appealed to Circuit Courts
or in certain instances to the Land Conservation and Development Commission.

SB 435 modifies the procedure so that initial appeals are directed to the newly
created Land Use Board of Appeals. The Land Conservation and Development Commission
now retains private attorneys to perform its hearings and by consolidating this
workload with the appeals which have been submitted to the Circuit Courts, some
overall economies of scale should result. However, records are not available to
determine the number of cases which have been submitted to the Circuit Courts and
hence there is no basis to project what the combined workload will be. There will
be a transfer of costs from the Circuit Courts which are financed primarily by
county funds to the Department of Land.Conservation and Development and its prin-
cipal funding source, the State General Fund.

The measure provides for up to five referees to be appointed and preliminary
indications are that three will be needed. Salaries are to be established by
the Governor and it is anticipated that a very high salary will be required to
attract qualified individuals.

The Department of Land Conservation and Development's 1979-81 budget includes
approximately $400,000 to finance land use decision appeals. An additional
appropriation will probably be required to implement Senate Bill 435, but the
amount cannot be determined. To some extent the new $50 fee and $150 deposit
will offset amounts appropriated from the General Fund.



- OREGON STATE SENATE

60th Legislative Assembly

' STAFF MEASURE ANALYSIS
Measure: B-Engrossed Senate Bill 435 |
Comumittee: Trade and Economic Development
Hearing Dates: 3/14, 3/26, 4/19, 4/24, 5/2, 5/10, 5/14, 5/23, 5/24, and 5/30/79.
Explanation Prepared By:  patricia K. Middelburg

Title: Executive Officer

Problem addressed. 1his bill addresses two problems. First, when Tocal governing bodies
make a decision on a land use matter, an individual who wants to contest that decision
may request a review of the decision by filing a writ of review with a circuit court

or seek a declaratory judgement from the Land Conservation and Development Commission.
This procedure may be lengthy and costly to all parties involved in the land use matter.
Second, existing statutes allow decisions of certain state agencies to be appealed using
the writ of review procedure rather than following the appeals process in the Administra-

Function and purpose of measure as reported out. / tive Procedures Act.

Sections 1-12 deals with land use matters. Sections 1-6a establishes a procedure for
seeking a review of a land use decision. It creates a Land Use Board of Appeals, with
the hearings referees appointed by the Governor, subject to Senate confirmation. It
prescribes the procedure for filing a petition with the Board for requesting a review
of the Tand use decision. Defines land use decision. A time requirement for the
Board or the Commission to issue its final decision on the petition is imposed.
Sections 7-12 make technical changes to existing statutes to reflect the new process
for appealing land use decisions.

Section 13 eliminates the use of the writ as an alternative appeal route to the circuit
courts for decisions of the Oregon District Court.

Sections 14-24 relates to other provisions of the Oregon law where reference is made

to the writ of review process for appealing state agency decisions. It changes these
these statutes by requiring that decisions of certain state agencies would now be
appealed under the provisions of the Administrative Procedures Act. These agencies
include: State Police Trial Board, boundary commissions, State Board of Education, and
the Fire Standards and Accreditation Board, to name a few.

MAJOR ISSUES DISCUSSED: The Committee discussed at length the land use appeals process
and alternative proposals to the present system. It also discussed definitions of land
use decisions, who has standing, when decisions are made, and the work load on the
Court of Appeals.

Effect of committee amendments.

The Committee amendments deleted the provisions in the original bill relating to
appealing land use decisions directly to the Court of Appeals or LCDC, depending
on whether it was a quasi-judicial or legislative decision. It established a new
procedure for appealing land use decisions to a Land Use Board of Appeals.

(Attach additional sheets as necessary)




OREGON STATE SENATE
60th Legislative Assembly
STAFF MEASURE ANALYSIS
Measure: B-Engrossed Senate Bill 435 |
Committee: Trade and-Economic Development
Hearing Dates:  3/74, 3/26, 4/f9, 4724, 5/2, 5/10, 5/14, 5/23, 5/24, and 5/30/79.
Explanation Prepared By:  Patricia K. Middelburg

Title: Executive Officer

Problem addressed. 1his bill addresses two problems. First, when local governing bodies
make a decision on a land use matter, an individual who wants to contest that decision
may request a review of the decision by filing a writ of review with a circuit court

or seek a declaratory judgement from the Land Conservation and Development Commission.
This procedure may be lengthy and costly to all parties involved in the land use matter.
Second, existing statutes allow decisions of certain state agencies to be appealed using
the writ of review procedure rather than following the appeals process in the Administra-

Function and purpose of measure as reported out. /. tive Procedures Act.

Sections 1-12 deals with land use matters. Sections 1-6a establishes a procedure for
seeking a review of a land use decision. It creates a Land Use Board of Appeals, with
the hearings referees appointed by the Governor, subject to Senate confirmation. It
prescribes the procedure for filing a petition with the Board for requesting a review
of the Tand use decision. Defines land use decision. A time requirement for the
Board or the Commission to issue its final decision on the petition is imposed.
Sections 7-12 make technical changes to existing statutes to reflect the new process
for appealing land use decisions. : :

Section 13 eliminates the use of the writ as an alternative appeal route to the circuit
courts for decisions of the Oregon District Court.

Sections 14-24 relates to other provisions of the Oregon law where reference is made

to the writ of review process for appealing state agency decisions. It changes these
these statutes by requiring that decisions of certain state agencies would now be
appealed under the provisions of the Administrative Procedures Act. These agencies
include: State Police Trial Board, boundary commissions, State Board of Education, and
the Fire Standards -and Accreditation Board, to name a few.

MAJOR ISSUES DISCUSSED: The Committee discussed at length the Tand use appeals process
and alternative proposals to the present system. It also discussed definitions of land
use decisions, who has standing, when decisions are made, and the work load on the
Court of Appeals. '

Effect of committee amendments.

The Committee amendments deleted the provisions in the original bill relating to
appealing land use decisions directly to the Court of Appeals or LCDC, depending
on whether it was a-quasi-judicial or legislative decision. It established a new
procedure for appealing land use decisions to a Land Use Board of Appeals.

(Attach additional sheets as necessary)




SENATE COMMITTEE REPORT

Mr. President:

Your Committee on

Trade and Econcmic Development

Date ____May 30, 1979

to whom was

A-Engrossed SB 435

referred _

back recommending:

(adoption)
- ... passage.

(RERRTE)
XX____ passage with amendments. (see attached)
(adoption)

e passage with amendments
tothe ______ engrossed measure.

that the measure be printed engrossed and

rereferred to committee for further con-
sideration.

-~ Other:

, having had the same under consideration, respectfully report it

that the measure be referred to another
committee as the President may direct.
(SR 9.01 (2))
(adoption) -

passage with amendments to resolve con-
flicts. (SR 9.35)

e that be substituted
therefor and rereferred to Committee.
(SR 9.45)

NOT CONCURRING (SR 9.15 (2)) Senator(s)

—— - - Referred to Committee on Ways and Means
by prior reference.

Submit:
2 copies if no amdts,
7 copies if amdts.

/‘_‘ ’_'}gi;cﬁ& o ﬁ’) /(/‘ ) putire. S

will lead floor discussion.
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Legislative Counsel
05/31/79 (34) (30)
SB 435 A-Eng.-2
PROPOSED AMENDMENTS TO PRINTED A~ENGROSSED SENATE BILL 435
On page 1 of the printed A-engrossed bill, line 3, after
1197.015," insert %197.090,".

Delete lines 12 through 16 and insert:

"SECTION 2. (1) There is hereby created a Land Use Board of

Appeals consisting of not more than five members appointed by the
Governor subject to confirmation by the Senate in the manner
provided in ORS 171.560 and 171.570. The board shall consist of a
chief hearings referee and such other referees as the Governor
considers necessary. The members of the board shall hold their
positions at the pleasure of the Governor and their salaries shall
be fixed by the Governor unless otherwise provided for by law.".

Delete lines 19 and 20.

On page 3, line 24, after "orders" insert “and those previousiy
issued by the commissioﬁ". |

In line 25, after "board" insert "and the commission!.

‘Cn page 4, line 35, delete "The commission may, in its sole
discretion, continue its review of" and insert "If the commission
receives a recommendation from the board concerning.

In>line 37, deiete i fY and insert “Yand". |

In line 39, delete the period and insert a comma and delete the
rest of the line and lines 40 and 41 and insert Ythe commission may
suspend its consideration. of the request for compliance

acknowledgment until it has issued its determination on the-

reCdmﬁendation‘of ﬁhe board and the board has issued a finai order.

In any event the commission shall issue its determination on the




10
11
12
13
14
15
16
17
18

19

20

21
22
23

24

25

26

recommendation of the board within the time limits established in
subsection {(3) of this section.”.
On page 5, delete lines 1 and 2.

On page 8, after line 2, insert:

:
-

"section &g% ORS 197.090 is amended to read:

F TR

1197.090. Subject to policies adopted by the commission, the
director shall:

"(1) Be the administrative head of the department.

"(2) Coordinate the activities of the department in its land
coﬁservation and development functions with such functions of

federal agencies, other state agencies, cities, counties and

special districts.

"(3) Appoint, reappoint, assign and reassign all subordinate

.officers and employes of the department, prescribe their duties and

fix their compensation, subject to the State Merit System Law.

"{4}) Represent fhis state before any agency of thié state, any
other state or the United States with respect to land conservation
and development within this state.

"(5) Provide clerical and other necessary support services for

the Land Use Board of Appeals."}

On page 15, after line 35, insert:

USECTION 28. (1) Sections 1 to 8 and 11 and 12 of this Act are

repealed July 1, 1983. <2,

"(2) Notwithstanding subsection (1) of this section; any

petition filed with the Land Use Board of Appeals before July 1,

1983, that is still pénding on that date, shall be finally

SB 435 A—Eng;»é
Proposed Amendments
05/31/79 -- Page 2




determined by the Land Use Board of Appeals under sections 4 to 6
of this Act.

"SECTION 29. The provisions of sections 1 to 8 and 11 and 12 of

this Act first apply to petitions for review of land use decisions
to be filed on or after January 1, 1980. Any petition before the
Land Conservation and Development Commission or any circuit court
still pending on January 1, 1980, shallibe finally determined by

- the commission or the court in the manner provided in ORS 34.010 to

34.100, 197.300 to 197.315 before the effective date of this Act.”.

SB 435 A-Eng.-2
Proposed Amendments
05/31/79 -~ Page 3




SENATE COMMITTEE REPORT

Mr. President:

Your Committee on . Trade and Eccnomic Development

referred _Senate Bill 435

back recommending:

(adoption)
S passage. that the measure be referred to anothej
committee as the President may direct.
(adoption) (SR 9.01 (2))
passage with amendments. (adoption)
{adoption) passage with amendments to resolve con-
—— passage with amendments flicts. (SR 9.35)
to the . : engrossed measure,
that be substituted
“_XX_}EX,___ that the measure be printed engrossed and therefor and rereferred to Committee.
rereferred to committee for further con- (SR 9.45)
sideration.
Other:

Date _May 24, 1979

to whorn was:

, having had the same under consideration, respectfully report if

NOT CONCURRING (SR 9.15 (2)) Senator(s)

I/

Referred to Committee on Ways and Means
by prior reference.

Submit:
2 copies if no amdts.
6 copies if amdlts.

%{‘/\y/j“ }\J . e N

i (Ch irman)

Senator Hanno:L

Sen.

will lead floor discussion.




Legislative Counsel
05/23/79 (34) (33)

SB 435-4
1l PROPOSED AMENDMENTS TO SENATE BILL 435
2 On page 2 of the printed bill, line 1, after "ORS" insert
3 %"34.020,"
4 In line 3, delete “197.300" and insert "197.015, 197.252,

7 fo & e
ancl delets ' 203,060,

5 197.265, 197.395%.
. aa{« j}";,, .4 - Pl P9, e % U“ JE, K::?C""”.“.,,“ ;

6 In line 5, after "34,055" 1nse%t ", 197.300, 197. 305, 197. %lO,»
ﬁ, O B 9@{"?@?m§ ?‘Mﬁ?;f% éﬂzf@%@

7 197.315" and after—the-semicolen deleteé sAd-t- —after—tmeoney®

i » ey s - L,

8 insert#%;mané\prescrlblng an effective_date". ; | =

9 In line 7, delete "2, 3 and 3a" and insert "la to 5a”.

10 Delete lines 9 through 38 and pagos 3 and oy ,

11 On page 5, delete lines 1 through 37 and insert:

12 "SECTION la. It is the policy of the Legislative Assembly that

13 ‘time is of the essence in reaching final decisions in matters

14 involving land use and that those decisions be made consistently

15 with sound principles govefning judicial review. It is the intent
16 of the Legislative Assembly in enacting sections la to 5a of this
17 1979 aAct to accomplish these objectives.

18 "SECTION 2. (1) The Land Use Board of Appeals is established

19 within the Department of Land Conservation and Development. With

2 approval of the Governor, the commission shall appoint a chief

—y

20 t
21 hearings referee and such other referees as the commission

22 considers necessary to serve as members of the board. The members
23 of the board shall hold their positions at the pleasure of the

24 commission and their salaries shall be fixed by the commission

25 unless otherwise provided by law.
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"(2) Referees appointed under subsection (1) of this section
shall be members in good standing of the Oregon State Bar.

"(3) The members of the‘bdard shall nof be assigned any duties
that would interfere with or influence the discharge of their
duties under sections 2a and 4 of this 1979 Act.

"SECTION 2a. (1) The board shall conduct review proceedings

upon petitions filed in the manner prescribed in section 4 of this
1979 Act.

"(2) In conducting review proceedings the members of the board
may sit together or separately as the chief hearings referee shall
decide, -

"(3) The chief hearings referee shall apportion the'business of
the board among the members of the board. Each member shall haveA
the power to hear and issue orders on petitions filed with the
boérd and on all 1issues arising under those petitions, except as
provided in section 6 of this 1979 Act.

"(4) The board shall adopt rules governing the conduct of

review proceedings brought before it under sections 4 to 6 of this

1979 Act.

"SECTION‘B. As used 1n sections 4 to.6 of this 1979 Act:

"(l) ‘'Land use decision' neans:

"(a) A final decision or determination made by a city, county
or special district governing body that concerns the adoption,
amendment or application of:

"(A) The state-wlde planning goals;

"(B) A comprehensive plan provision; or

SB 435-4
Proposed Amendments
05/10/79 -- pPage 2
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"(C) A zoning, subdivision or other ordinance that implements a
comprehensive plén; or

"{b) A final decision or determinatlon»of a state agency with
respect to which the agency is required to apply the state-wide
planning goals.

"(2) ’Person' means any individual, partnership, cofporation,
association, governmental subdivision or agency or public or
private organization of any kind.}

"SECTION 4. (1) Review of land use decisions under sections 4

to 6 of this 1979 Act shall be commenced by filing a notice of
intent to appeal with the Land Use Board of Appeals. Subject to the
provisions of section 6a of this 1979 Act relating to judicial
review by the Court of Appeals, the board shall have exclusive
jurisdiction to.review any land use decision of a city, county or
special district governing body or a state agency in the manner
provided 1n sectiéns 5 and 6 of this 1979 Act.

"{(2) Except as provided 1in subsection (3) of this section, any
person whose 1nterests are adversely affected or who is aggrieved
by a land use decision and who has filed a notice of intent to
appeal as provided in subsection (4) of.this section may petition
ﬁhe board for review of that decision or-may, within a reasonable
time after a petition for review of that decision has been filed
with the board, intervene in andAbe'made a party to any review

proceeding pending before the board.

SB 435-4
Proposed Amendments
05/10/79 —-- Page 3
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"(3) Any person who has filed a notice of intent to appeal as
provided in subsection (4) of this section may petition the board
for review of a quasi-judicial land use decision if the person:

»(a) Appeared before the city, éounty or special district
governing body or state agency orally or in writing; and’

" (b) Waé a person entitled as of right to notice and hearing -
prior to the decision to be reviewed or was a person whose
interests are adversely affected or who was aggrieved by the
decision.

"(4) A notice of intent to appeal a land usevdécision.shall be
filed not later than 20 days after the date the decision sought-to
be reviewad becomes final. Copies of the notice shali be served-
hpon the city, county or speéial district governing body or state
agency and the applicant of record, if any, in the city,'county or

special district governlng body or state agency proceeding. The

notice shall be and filed in the form and manner prescribed

by rule of the board and shall be accompanied by a filing fee of
$200. In the event a petition for review is not filed with the
board as required in subsection (6) of this section, then the
filing fee shall be awardéd.to the city, county, special district
or state agency as cost of preparation of the-record.

"(5) Within 20 days after service of the notice of intent to
appeal, or within such further time as the board may allow, the
city, county or special district governing body or state agency
shall transmit to the board the original or a certified copy of the

entire record, if any, of the proceedingAunder review. By

SB 435-4
Proposed Amendments
05/10/79 —- Page 4
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stipulation of all parties to the review proceeding the record may
be shortened. The board may require or permit subsequent
corrections to the record.

5(6) Within 20 days after the date of transmittal of the
record, a petition for review of the land use decision and
supéorting brief shall be filed with tﬁe board. The petition shall
include a copy of the decision sought to be reviewed and shall
state:

" (a) The.facts that establish that the petitioner has standing.

"(b) The date of the decision.

1)

"(c) The issues the petitioner seeks to have reviewed.

"(7) Review of a decision under sections 4 to 6 of this 1979

>

rr

AC snall be confined to the record, if any. In the case of
éisputed allegations of unconstitutionality of the decision,
standing, ex parte contacts or other procedural irregularities not
shown in the record which, if proved, would warraﬁt reversal or
remand, the board may take evidence and make findings of fact on
those allegations. The board shall be bound by any finding of fact
of the city, county or special district governing body or state
agency for which there is substantial evidence in the whole record.
"{8) The board éhall issue a final order within 90 days after
the date of filing of the petition. Iﬁ the order is not issued
within 90 days, the decision being reviewed shall be considered
affirmed.
"(9) Upon entry of its final order the board may, in its

discretion, award costs to the prevailing party including the cost of

SB 435-4
Proposed Amendments
05/10/79 —-- Page 5
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preparation of the record if the prevailing party 1is the city,
county or special district governing body or state agency whose
decision is under review.

"(10) Orders issued under this section may be enfofced in
appropriate judicial proceedings.

"(11) The board shall provide for the publication of its orders
which are of general publié interest in the form it deems best
adépted for public convenience. Publications shall conétitute the
offi;ial reports of the board and shall be made available for

distribution in the manner provided in ORS 2.160 and 9.780.

YSECTION 5. (1) Where a petition for review contains only
allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and proceed as
provided in section 6 of this 1979 Act.

" (2) Where a petition for review contains no allegations that a
land use decision violates the state-wide planning goals, the board
shall review the decision and prepare a final order affirming,
reversing or remanding the decision.

"(3) Where a petition for review contains both allegations that
a land use decision violatés the state-wide planning goals and
other allegations of error, the board shall review the decision and
proceed as pfovided in section 6 of this 1979 Act with respect to
the allegations of violation of the state-wide planning goals, and
orepare an order addressing all issues not related to the state-
wide planning goals. The decision of the board concerning any

issues not related to the state-wide planning goals shall be final,

SB 435-4
Proposed Amendments
05/10/79 ~— Page 6




11

12

13
14
15
16

17

19

20

21

22

23

24

25

but no final order shall be issued until the commission has
reviewed the recommendation of the board on the issues concerning
the state-wide planning goals under sectioﬁ 6 of this 1979 Act and
issued its determination. The board shall incoréorate the
determination of the commission into the final order to be issued
under this'subsection.

"(4) The board shall reverse or remand the land use decision
under review only if: |

"(a) The board finds that the city, county or special district
governing body: | |

"(A) Exceeded 1ts Jjurisdiction;

"(B) Failed to follow the procedure applicable to the matter

before it in a manner that prejudiced the substantial rights of the

.petitioner;

"(C) Made a decision that was not supported by substantial
evidence in the whole record;

(D) Improperly construed the applicable law; or

"(E) Made a decision that was unconstitutional; or

"(b) After review in the manner provided in section 6 of thisv
1979 Act, the commission has determined that the city, county or
special district governing body or state agency violated the state-
wide planning goals. |

"(5) Final orders of the board may be appealed to the Court of
Appeals in the manner provided in section 6a of this 1979 Act.

"SECTION 6. (1) At the conclusion of a review proceeding under

sections 4 and 5 of this 1979 Act, the board shall prepare a

S3 435-4
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recommendation to the commission concerning any alliegations of
violation of the state-wide planning goals contained in the
petition and shall submit a copy of its recommendation to the
commnission and to each party to the proceeding. The recommendation
shall include a general sumnmary of the evidence contained in the
record and proposed findings of Fact and conclusions of law
concerning the allegations of violation of the state-wide planning

goals. The recommendation shall also state whether the petition

raises matters of such importance that the commission should hear

"oral argument £from the partiesﬂ

"(2) Each party to the proceeding shall have the opportunity to
submit written exceptions to the board's reédmmendation, including
that portion of the recommendaﬁion stating whether oral argument
should be allowed. The exceptions shall be filed with the board and
submitted to the commission for review.

"(3) The commission shall review the recommendation of the
board and any exceptions filed thereto. The commission shall allow
the parties an opportunity to present oral argument to the
commission unless the board recommends that oralhargument not be

allowed and the commission concurs with the board's recommendation.

The commission shall be bound by any finding of fact of the city,

county, special district or state agency for which there. is
substantial evidence in the record. The commission shall issue 1its
determination on the recommendation of the boérd and return the
determination to the board for inclusion in the board's order under

section 5 of this 1979 Act within such time as 1s necessary to

SB 435-4 :
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allow the board to prepare and issue a final order in compliance
with the requirements of section 4 of this 1979 Act. If additional
time is required, the commission shall obtéin the consent of the
parties for a postponement.

"(4) No determination of the commission issued under subsection
(3) of this section is valid unless all members of the commission
have receiQed the recommendation of the board in the métter and any
exceptions thereto that were timely filed with the board and at
least four members of the commission concur in its action in the
matter.

"(5) The commission may, in its sole discretion, continue its
review of a petition alleging that a comprehénsive plan provision
or a zoning, subdivision or other ordinance or regulation is in
violation of the state-wide goals, if the commission has received a
request from the city or county which adopted such comprehensive -
plan provision or zoning, subdivision or other ordinance or
regulation asking that the commission grant a compliance
acknowledgment pursuant to subsection (1) of ORS 197.251. Following
entry of an order on the request for compliahce acknowledgment, the
commission shall resume its review of the petition, unless.the
findings and conclusions in the acknowledgment order are
dispositive of the matters raised in the petition, in which event
the commission may dismiss the ailegations of violation of the

state-wide planning goals in the petition.
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"(6) The commission shall adopt such rules as it considers

necessary for the conduct of review proceedings brought before it

W

for determination under this section.™.

"SECTION 6a. (1) Any party to a proceeding before the Land Use

Board of Appeals under sections 4 to & of this 1979 Act, may seek
judicial review of a final order issued in those prbceedings.

Y(2) Notwithstanding the provisions of ORS 183.480 to 183.500,
judicial review of orders issued under. sections 4 to 6 of this 1979
Act shall be solely as provided 1in this section. |

»(3) Jurisdiction for judicial review of proceedings under
sectionsi4 to 5 of this 1979 Act is conferred upon the Court of
Appeals. Proceedings for review shall be instituted by filing a
petition in the Court of Appeals. The petition shall be filed
within 30 days only following the date the order upon which the
petition is based 1s served. Date of service shall be the date on
which the board delivered or mailed its order.

“(4) The petition shall state the nature of the order the
petitioner desires reviewed. Copies of the petition shall be served
by registered or certified mail upon the board, and all other
parties of record in the board proceeding.

"(5) (a) The filing of the petition shall not stay enforcement
of the board order, but the board may do so upon a showing of:

"(A) Irreparable injury to the petitioner; and

"{B)Y A colorable claim of error in the order.

"(b) When a petitioner makes the showing required by paragraph

(a) of this subsection, the board shall grant the stay unless the.

SB 435-4
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board determines that substantial public harm will result if the
order is stayed. If the board denies the stay, the denial shall be
in writing and shall specifically state the substantial public harm
that would result from the granting of the stay.

"(c) When the board grants a stay it may impose such reasonable
conditions as the giving of a bond or other undertaking and thaﬁ
the petitioner file all documents necessary to bring'the matter to
issue before the Court of Appeals within specified reasonable
periods of time.

"(d) Denial of a motion for stay by the board is subject to
review by the Court of Appeals under such rules as thé court may
establish.

"(6) Within 20 days after service of the petition, or within
such further time as the courtvmay allow, the board shall transmit
to the court the original or a certified copy of the entire record
of the proceeding under review, but, by stipulati§n of all parties‘
to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed
by the court for the additional costs. The court may require or
permit subsequent corrections or additions to the record when
deemed desirable.jExcept as specifically provided in this
subéection, the cost of the record shall not be taxed to the
petitioner or any intervéning party. However, the court may tax
such costs and the cost of transcription of record to a party

filing a frivolous petition for review.
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"(7) Review of an order issued under sections 4 to 5 of this
1979 Act shall be confined to the record, the court 'shall not
substitute its judgment for that of the boérd as to any 1ssue of
fact.

"(8) The court may affirm, reverse or remand the order. The
court shall reverse or remand the order only if it finds:

“(a) The order to be unlawful in substance or procedure, but
error in procedure shall not be cause for reversal or remand unless
the court shall find that substantial rights of the petitioner were
prejudiced thereby;

"(b) The order to be unconstitutional; or

-

“(c) The order is not supported by substantial evidence in the

whole record.™

Delete—}ines. 38 and-3 -

on-page-6; delete Tines - l-through 3-and insert:

"Section 7. ORS 197.015 is amended to read:

"197.015. As used in ORS 197.005 to 197.430 and 469.350, unless
the context requires otherwise:

(1) ‘Activity of state-wide significance’ means-a land
conservation and development activity aesignated pursuant to ORS

197.400.

"(2) 'Board' means the Land Use Board of Appeals or any member

thereof.

"[(2)] (3) 'Commission®' means the Land Conservation and

Development Commission.
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“I1(3)] (4) 'Committee' means the Joint Legislative Committee on

Land Use.

"[(4)] (5) 'Comprehensive plan' means a generalized,

coordinated land use map and policy statement of the governing body
of a state agency, city, county or special district that
interrelates all functional and natural systems and activities
relating to the use of lands, including but not limited to sewer
and water systems, transportation systems, educational systems,
recreational facilities, and natural resources and air and water
quality management programs. 'Comprehensive’ means all~inclusive,
both in terms of the geographic area covered and functional and
natural activities and systems occurring in the area ;overed by the
plan. 'General natufe‘ means a summary éf policies and proposals in
broad categories and does not necessarily indicate speéific
locations of any area, activity or use. A plan is 'coordinated®
when the needs of all levels of governments, semipublic and private
agencies and the citizens of Oregon have been considered and
accommodated as much as possible. "Land' includes wafer, both
surface and subsurface, and the air.

"[(5)] (6) 'Department' means the Department of Land

————r o

Conservation and Development.

"1(6)] (1) 'Direétof' means the Director of the Department of
Land Conservation and Development. |

"{(7)] (8) 'Goals' mean the mandatory state-wide planniﬁg

standards adopted by the commission pursuant to ORS 197.005 to

197.4390.

SB 435-4
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"[(8)] (9) 'Guidelines' mean suggested approaches designed to
aid cities and counties in preparation, adoption and implementation
of comprehensive plans in compliance with goals and to aid state
agencies and special districts in the preparation, adoption and
implementation of plans, programs and regulations in compliance
with goals. Guidelines shall be advisory and shall not 1imit>state
agencies, cities, counties and special districts to a single
approach.

"1(9)] (10) 'Special district' means any unit of local
government, other than a city or cdunty,‘authorized and regulated
by statute and includes, but is not limited to: Water control
aistricts, irrigation districts, port districts, regional air
gquality control authorities, fire districts,-school districts,
hospital districts, mass transit districts and sanitary districts.

“[(10)] (11) 'Voluntary association of local governmenté‘ mneans
a regionél planning agency in this state officially designated by
the Governor pursuvant to the ftederal Office of Management and
Budget Circular A-95 as a regional clearinghouse.

"Section 7a. ORS 197.252 is amended to read:

®197.252. (1) Even if a city or couhty has not agreed to a
condition 1in a compliance schedule under ORS 197.251; the
commission may condition the compliance schedule for the city or
county to direct the city or county to apply specified goal
requirements in approving or denying future land Conservation and

developnment actions 1f the commission finds that past approvals or

SB 435-4
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denials would have constituted violations of the state-wide
planning goals and:

"(a) The commission finds that the past approvals or denials
fepresent a pattern or practice of decisions which make continued
utilization of the existing comprehensive plan, ordinances. and
regulations ineffective in achieving thevstate—wide planning goals
through performance of the compliance schedule; or

"(b) The commission finds that a past approQaI or denial was of
more than ;oéal impact and substantially impairs the ability of the
City Or county to achieve the state-wide planning goals through thev
performance of the compliaﬁce schedule.

7"(2) Conditions may be imposed under this sectiogionly at the
time of:

“(a) Annual phased review of the satisfactory progress of the
city or county;

"(b) Approval of a planning assistance grant agreement with the
ciﬁy or county; or

"(c) Revision of a compliance schedule due to delays of 60 days
or more in the approved compliance date by the city or county. c

"(3) Nothing in this section is intended to limit or modify the

powers of the commission e board under ORS 197.251, {197.300

to 197.315] sections 4 tg 5 of this 1979 Act or 197.320. The powers

of the commission under this section are intended to be in addition
to, and not in lieu of, ORS 197.005 to 197.430 (1975 Replacement
Part) and 197.251 and 197.320.

"Section 7b. 197.265 is amended to read:

SB 435-4
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197.265. (1) As used in this section, ™action or suit”

“includes but is not limited to a [writ of review] proceeding under

[ORS 34.010 to 34.100 and any review proceeding conducted by the

commission pursuant to ORS 197;3001 sections 4 to 6 of this 1979

Act.

"(2) If any suit or action is brought against a city or county
challenging any comprehensive plan, zoning, subdivision or other
ordinance or regulation or action of such city or county which was
adopted or taken for the primary purpose of complying with the
state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission sbali pay -
reasonable attorney fees and court costs incurred by éuch gity or
county in the action or suit includihg any appeal, to the extent
funds have been specifically appropriated to the commission
therefor.

"Saection 7c. ORS 197.395 is amended to read:

"197.395. (1) Any person or public agency desiring to initiate
an activity which the state may regulate or control which occurs
upon federal land shall apply to the cities or counties in which
the activity will take place for a permit. The application shall
contain en explanation of the activity to be iﬁitiated, the plans
for the activity and any other information required by the city or
county as prescribed by rule of Ehe commission.

"(2) If the city or county finds after review of the
application that the proposed activity complies with state-wide

goals and the comprehensive plans of the cities or counties

S8 435-4
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1 affected by the activity, it shall approve the ap?lication and
2 1issue a permit for the activity to the person or pubiic agency
3 applying therefor. Action shall be taken by the governing body
4 within 60 days of receipt of the application, or the application is
5 deemed approved.
6 "(3). The city or county may prescribe and include in the pefmit‘
7 any conditions or restrictions that it éonsiders necesséry to
8 assure that the activity complies with state-wide goals and the
9 comprehensive plans of the cities or counties'éffected by the
) activity.
11 "(4)vActions pursuant to this section are subject to review

12 [pursuant to ORS 197.300] under sections 4 to 6 of this 1979 Act.

13 "Section 8. ORS 34.020 is amended to read:

14 "34;020. Except for a proceeding resulting in a land use

15 decision as defined in section 3 of this 1979 aAct for wnich review

16 1is provided in sections 4 to 6 of this 1979 Act, any party to any

17 process or proceeding before or by any inferior court, officer, or
83 tribunal may have the decision or determination tﬁereof reviewed

19 for errors, as provided in ORS 34.010 to 34.100, and not otherwise.

20 Upon a review, the court may review any intermediate order

21 involving the merits and necessarily affecting the decision or

22 determination sought to be reviewed.".

23 On page 7, line 30, delete "under" and inéert "in the manner

24 provided in sections 4 to 6 of this 1979 Act.".

25 Delete line 31.
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and

on page 8, line 1, after "under" delete the rest of the line
line 2 and insert "sectioﬁs 4 to 6 of this 1979 Act.”.
Delete lines 15 through 20. |

In line 21, delete "16" and insert "14",

In line 25, delete "17" and insert "15".

On page 9, line 7, delete "18" and insert "106".

In line 27, delete "contested cases" and insert "agency

orders"”.

are

Delete lines 35 through Bé.

On page 10, delete lines 1 through 7.
In line‘8, delete "20" and insert "17".
In line 9, delete "21" and insert “18“.

n line 38, delete "22" and insert "19",

(]

On page 12, liﬁe 5, delete "23" and insert "20".
In line 38, delete "24" and insert "21".

On page 13, delete lines 17 through 23.

In line 24, delete "20" and insert "22".

On page 14, line 14, delete "27" and insert "23".
In line 18, delete "28" and insert "24".

In line 28, delete "29" and 1insert "25".

On page 15, delete lines 13 through 39 and page 15 and insert:

"SECTION 25. ORS 34.055, 197.300, 197.305, 197.310 and 197.315

repealed.

"SECTION 27. This Act takes effect on January 1, 1980.".

S3 435-4
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Execatve Depz tment » Legislative Fiscal Office
: ) 1979 Regular legislative Session '
FISCAL ANALYSIS OF PROPOSED LEGISLATION

1. Measure Number 2. Status ' , 3. Fiscal Impact
. . i Yes N
SB 435 Original X °
4, Subject '

Revision of judicial review of land use and certain other decisions

5. Government Unit or Program Affected

Land Conservation and Development Commission; Appellate Courts

6. Budget s2nd Management Analyst ~ Date 7. Legislative Fiscal Analyst Date

_ Saralynn Baker /J@ 3-6-79 | Kay Hutchison %74// 3/13/79

8. Fiscal Analysis

Effect on Revenue

None

Effect on Expenditures 1979-81 1981-83

The Department of Land Conservation
and Development estimates the
following cost reductions:

- Savings to appeals budget
to mid-1980 assuming a ’ ’
15% reduction in caseload $-26,250 $ --

- Savings to appeals budget
after mid-1980 assuming a
15% reduction in caseload - 1,800 --

Total - E | $-28,050 o $ -

Though caseload is expected to be reduced by 15 percent, staff will still file
amicus briefs on each case. =~

LCDC also indicates local governments could incur administrative costs to de-
termine the appropriate forum for judicial review. Local governments peti-
tioning or responding to a petition may be awarded costs by the court.

It is estimated that the Court of Appeals caseload could increase by 36 cases
~ biennially if this measure is adopted. At an average cost of $2000 for cases
of similar complexity, estimated biennial expenditures would be $75,600
- General Fund on the equivalent of one half judge and staff.

The bill appropriates $50,000 General Fund for masters provided for in
Section 2 (6). The Court estimates a per case cost range of $1500 to $2500.
It isn't known how many cases would require a master.
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Notification of House Amendments to SB {&3\5/
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cc: Sen. \ \Tfl PaN CLW'\ Principal Sponsor

S
Message noﬂfymg of House passage wn‘h amendments read b';’?/

Action on amendments governed by Senate Rule 11:01.

To assist in preparation of Agenda, would the Committee Chairman please advise the Secre’rary of action to be
recommended. : L : :

Secretary of the Senate

% To concur —__ Not to concur -
Senator /? ﬁf - will lead discussion.

(Initial and return to Secretary of the Senate)
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Action on amendments governed by Senate Rule 11:01.

To assist in preparation of Agenda, would the Committee Chairman please advise the Secretary of action to be
recommended.

Secretary of the Senate

To concur — Not to concur

€ will lead discussion.

Senator

(Initial and return to Secretary of the Senate)
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FROM: Legislative Counsel's Office

. ’ ‘ Mﬂ" X .
Your committee has ig ' Bill @;:?5; . This bill
conflicts with ¢ Bill ézé %) which has passed both
houses. ' ‘

A

If this conflict has been taken care of, please‘disregard

this memo. If not, and you desire our assistance in preparing

a corrective amendment, call Kathleen Beaufait or Mary Wilkerson

at ext. 814§%




Execurive Depéfument _ Legislative Flical Office
1979 Regular Legislative Sesslon
FISCAL ANALYSIS OF PROPOSED LEGISLATION

i asure Numb ' 2. Stam
u?g u,n:er A B-Engrossed including Senate Amendments of s ifsfm Impact N
SB 435 5-24-79 and 6-1-79 1 ?
¢, Subiect

Revision of judicial review of land use and certain other decisions

5. Government Unit or Program Affected

Land Conservation and DeveTopment Commission; Appellate Courts

8. Budget ‘@nd Management Analyst Date © (| 74 Yegislative Fiscal Analyst  Date
Saralynn Baker - \ 6-4-79 17 Dan Simmons 6-4-79
8. Figeal Analysis y

The Department of Land Conservation and Development indicates that the 1979-81 agency
~udget provides $400,000 for appeal financing. Since the circuit court does not
aintain records on the number of writs of review on land use cases, the Depariment
cannot estimate the additional costs that will be necessary to finance Board actions.
Howevers the Department of Land Conservation and Development will expend budgeted funds
to finance Board and Departmental cases. If the Department expends the budgeted amount
pricr to the end of the biennium, the agency may need an additional. $50,000 to finance
the unbudgeted workload increase.

1111 such time as the Governor determines the salaries of the five-member Land Use
sard of Appeals, the additional Personal Services costs cannot be estimated.

Any additional impact to the Court of Appeals and local government is currently indeterminate.

This proposal is not anticipated in the Governor's budget.
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

SENATE AMENDMENTS TO PRINTED
A-ENGROSSED SENATE BILLL 435
By COMMITTEE ON TRADE AND ECONOMIC DEVELOPMENT

June 1

On page 1 of the printed A-engrossed bill, line 3, after **197.015,” insert *“197.090,”.

Delete lines 12 through 16 and insert:

“SECTION 2. (1) There is hereby created a Land Use Board of Appeals consisting of not more than five
members appointed by the Governor subject to confirmation by the Senate in the manner provided in ORS
171.560 and 171.570. The board shall consist of a chief hearings referee and such other referees as the
Governor considers necessary. The members of the board shall hold their positions at the pleasure of the
Governor and their salaries shall be fixed by the Governor unless otherwise provided for by law.”.

Delete lines 19 and 20.

On page 3, line 24, after ‘‘orders”’ insert “‘and those previously issued by the commission”’.

In line 25, after ‘“‘board”’ insert ‘‘and the commission”’. )

On page 4, line 33, delete ““The commission may, in its sole discretion, continue its review of”’ and insert
‘If the commission receives a recommendation from the board concerning”’.

In line 37, delete ““if”’ and insert “‘and”’.

In line 39, delete the period and insert a comma and delete the rest of the line and lines 40 and 41 and insert
“‘the commission may suspend its consideration of the request for compliance acknowledgment until it has
issued its determination on the recommendation of the board and the board has issued a final order. In any
event the commission shall issue its determination on the recommendation of the board within the time limits
established in subsection (3) of this section.”’.

On page 5, delete lines 1and 2.

On page 8, after line 2, insert:

“‘Section 7d. ORS 197.090 is amended to read:

*197.090. Subject to policies adopted by the wmﬁssion, the director shall:

““(1) Be the administrative head of the department.

“(2) Coordinate the activities of the department in its land conservation and development functions with
such functions of federal agencies, other state agencies, cities, counties and special districts.

“(3) Appoint, reappoint, assign and reassign all subordinate officers and employes of the department,
prescribe their duties and fix their compensation, subject to the State Merit System Law.

“‘(4) Represent this state before any agency of this state, any other state or the United States with respect
to land conservation and development within this state.

*“(5) Provide clerical and other necessary support services for the Land Use Board of Appeals.”.

On page 15, after line 35, insert:

“SECTION 28. (1) Sections 1 to 6a of this Act are repealed July 1, 1983.

“(2) Notwithstanding subsection (1) of this section, any petition filed with the Land Use Board of Appeals
before July 1, 1983, that is still pending on that date, shall be finally determined by the Land Use Board of
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Appeals under sections 4 to 6 of this Act.

“SECTION 29. Thé provisions of sections 1 to 8 and 11 and 12 of this Act first apply to petitions for review
of land use decisions to be filed on or after January 1, 1980. Any petition before the Land Conservation and
Development Commission or any circuit court still pending on January 1; 1980, shall be finally determined by
the commission or the court in the manner provided in ORS 34.010 to 34.100, 197.300 to 197.315 before the
effective date of this Act.””. '

SA to A-Eng. SB 435 Page 2




CONFLICT REPORT FOR. SB 435 PAGE 01

5-28-79
REPORT 06'V

SB 65 S. 001  AMENDS , . ORS 034.055
SB 435 S. 026 REPEALS ORS 034.055
HB 2284 S. 001 AMENDS ORS 034.055
SB 61 S. 001 AMENDS - : ORS 034.070
SB 435 S. 010 AMENDS ORS 034.070
SB 411 S. 007 AMENDS ORS 197.015
SB 435 S. 007 AMENDS ORS 197.015
HB 3067 S. 002 AMENDS ORS 197.015
SB 435 S. 007b AMENDS ORS 197.265
HB 3067 S. 015 . AMENDS , ORS 197.2565
SB 435 S. 026 REPEALS ' ORS 197.300
HB 3067 S. 016 AMENDS ORS 197.300
SB 411 S. 010 AMENDS ORS 197.310
SB 435 S, 026 REPEALS ORS 197.310
SB 435 S. 015 AMENDS ORS 198.785
HB 2642 S. 007 AMENDS ‘ ORS 198.785

58 64 5. 003 AMENDS - ORS 215.416
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OREGON LEGISLATIVE ASSEMBLY--1979 Regular Session

SENATE AMENDMENTS TO
SENATE BILL 435
By COMMITTEE ON TRADE AND ECONOMIC DEVELOPMENT
May 24

On page 2 of the printed bill, line 2, after ““ORS”’ insert “*34.020,”’.

In line 3, delete *“197.300" and insert **197.015, 197.252, 197.265, 197.395” and delete ‘“203.060,”".

In line 4, delete ““341.185,”’ and after ‘476.835° delete the rest of the line and insert ‘‘and 479.195;”.

In line 5, after “‘34.055” insert *, 197.300, 197.305, 197.310, 197.315”’ and delete ‘‘appropriating money**
and insert ‘‘prescribing an effective date™.

In line 7, delete 2, 3 and 3a’” and insert *“1a to 6a”’.

Delete lines 9 through 38 and pages 3 through 5.

On page 6, delete lines 1 through 3 and insert: ‘

“SECTION 1Ia. It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with sound principles
governing judicial review. It is the intent of the Legislative Assembly in enacting sections 1a to 6a of this 1979
Act to accomplish these objectives.

. “SECTION 2. (1) The Land Use Board of Appeals is established within the Department of Land
Conservation and Development. With the approval of the Governor, the commission shall appoint a chief
hearings referee and such other referees as the commission considers necessary to serve as members of the
board. The members of the board shall hold their positions at the pleasure of the commission and their salaries
shall be fixed by the commission unless otherwise provided by law.

“(2) Referees appointed under subsection (1) of this section shall be members in good standing of the
Oregon State Bar.

“(3) The members of the board shall not be assigned any duties that would interfere with or influence the
discharge of their duties under sections 2a and 4 of this 1979 Act.

“SECTION 2a. (1) The board shall conduct review proceedings upon petitions filed in the manner
prescribed in section 4 of this 1979 Act.

*(2) In conducting review proceedings the members of the board may sit together or separately as the chief
hearings referee shall decide.

*“(3) The chief hearings referee shall apportion the business of the board among the members of the board.
Each member shall have the power to hear and issue orders on petitions filed with the board and on all issues
arising under those petitions, except as provided in section 6 of this 1979 Act.

““(4) The board shall adopt rules governing the conduct of review proceedings brought before it under
sections 4 to 6 of this 1979 Act.

“SECTION 3. As used in sections 4 to 6 of this 1979 Act:

““(1) ‘Land use decision’ means:

“(a) A final decision or determination made by a city, county or special district governing body that

concerns the adoption, amendment or application of: -
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““(A) The state-wide planning goals;

““(B) A comprehensive plan provision; or

*(C) A zoning, subdivision or other ordinance that implements a comprehensive plan; or

““(b) A final decision or determination of a state agency with respect to which the agency is required to
apply the state-wide planning goals.

““(2) ‘Person‘ means any individual, partnership, corporation, association, governmental subdivision or
agency or public or private organization of any kind.

“SECTION 4. (1) Review of land use decisions under sections 4 to 6 of this 1979 Act shall be commenced
by filing a notice of intent to appeal with the Land Use Board of Appeals. Subject to the provisions of section
6a of this 1979 Act relating to judicial review by the Court of Appeals, the board shall have exclusive
jurisdiction to review any land use decision of a city, county or special district governing body or a state agency
in the manner provided in sections 5 and 6 of this 1979 Act.

“(2) Except as provided in subsection (3) of this section, any person whose interests are adversely affected
or who is aggrieved by a land use decision and who has filed a notice of intent to appeal as provided in
subsection (4) of this section may petition the board for review of that decision or may, within a reasonable
time after a petition for review of that decision has been filed with the board, intervene in and be made a party
to any review proceeding pending before the board. '

“(3) Any person who has filed a notice of intent to appeal as provided in subsection (4) of this section may
petition the board for review of a quasi-judicial land use decision if the person:

“‘(a) Appeared before the city, coﬁnty or special district governing body or state agency orally or in
writing; and ,

“‘(b) Was a person entitled as of right to notice and hearing prior to the decision to be reviewed or was a
person whose interests are adversely affected or who was aggrieved by the decision.

““(4) A notice of intent to appeal a land use decision shall be filed not later than 20 days after the date the
decision sought to be reviewed becomes final. Copies of the notice shall be served upon the city, county or
special district governing body or state agency and the applicant of record, if any, in the city, county or special
district governing body or state agency proceeding. The notice shall be served and filed in the form and manner
prescribed by rule of the board and shall be accompanied by a filing fee of $200. In the event a petition for
review is not filed with the board as required in subsection (6) of this section, then the filing fee shall be
awarded to the city, county, special district or state agency as cost of preparation of the record.

*“(5) Within 20 days after service of the notice of intent to appeal, or within such further time as the board
may allow, the city, county or special district governing body or state agency shall transmit to the board the
original or a certified copy of the entire record, if any, of the proceeding under review. By stipulation of all
parties to t:he review proceeding the record may be shortened. The board may require or permit subsequent
corrections to the record.

“(6) Within 20 days afier the date of transmittal of the record, a petition for review of the land use decision
and supporting brief shall be filed with the board. The petition shall include a copy of the decision sought to be
reviewed and shall state:

“‘(a) The facts that establish that the petitioner has standing.

*(b) The date of the decision.

“(c) The issues the petitioner seeks to have reviewed.

SA to SB 435 Page 2




A=R - R B e o

=N W W W W W W W W W W [ ]
B s ¥ 8 Q8 B U Y8 2 8B EBYEREREEREBEBIEIREESESE®E TG RGBS RSB

“(7) Review of a decision under sections 4 to 6 of this 1979 Act shall be confined to the record, if any. In
the case of disputed allegations of unconstitutionality of the decision, standing, ex parte contacts or other
procedural irregularities not shown in the record which, if proved, would warrant reversal or remand, the board
may take evidence and make findings of fact on those allegations. The board shall be bound by any finding of
fact of the city, county or special district governing body or state agency for which there is substantial evidence
in the whole record.

“(8) The board shall issue a final order within 90 days after the date of filing of the petition. If the order is
not issued within 90 days, the decision being reviewed shall be considered affirmed.

“(9) Upon entry of its final order the board may, in its discretion, award costs to the prevailing party
including the cost of preparation of the record if the prevailing party is the city, county or special district
governing body or state agency whose decision is under review.

“(10) Orders issued under this section may be enforced in appropriate judicial proceedings.

“(11) The board shall provide for the publication of its orders which are of general public interest in the
form it deems best adapted for public convenience. Publications shall constitute the official reports of the
board and shall be made available for distribution in the manner provided in ORS 2.160 and 9.70. ’

“SECTION 5. (1) Where a petition for review contains only allegations that a land use decision violates the
state-wide planning goals, the board shall review the decision and proceed as provided in section 6 of this 1979
Act.

“42) Where a petition for review contains no allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and prepare a final order affirming, reversing or remanding
the decision.

““(3) Where a petition for review contains both allegations that a land use decision violates the state-wide
planning goals and other allegations of error, the board shall review the decision and proceed as provi&ed in
section 6 of this 1979 Act with respect to the allegations of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-wide planning goals. The decision of the board
concerning any issues not related to the state-wide planning goals shall be final, but no final order shall be
issued until the commission has reviewed the recommendation of the board on the issues concerning the
state-wide planning goals under section 6 of this 1979 Act and issued its determination. The board shall
incorporate the determination of the commission into the final order to be issued under this subsection.

““(4) The board shall reverse or remand the land use decision under review only if’:

“*(a) The board finds that the city, county or special district governing body:

““(A) Exceeded its jurisdiction;

“(B) Failed to follow the procedure applicable to the matter before it in a manner that prejudiced the
substantial rights of the petitioner;

“(C) Made a decision that was not supported by substantial evidence in the whole record;

/(D) Improperly construed the applicable law; or

*“(E) Made a decision that was unconstitutional; or

““(b) After review in the manner provided in section 6 of this 1979 Act, the commission has determined that
the city, county or special district governing body or state agency violated the state-wide planning goals.

“(5) Final orders of the board may be appealed to the Court of Appeals in the manner provided in section
6a of this 1979 Act.

SA to SB 435 Page 3
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“SECTION 6. (1) At the conclusion of a review proceeding under sections 4 and 5 of this 1979 Act, the
board shall prepare a recommendation to the commission concerning any allegations of violation of the

state-wide planning goals contained in the petition and shall submit a copy of its recommendation to the

' commission and to each party to the proceeding. The recommendation shall include a general summary of the

evidence contained in the record and proposed findings of fact and conclusions of law concerning the
allegations of violation of the state-wide planning goals. The recommendation shall also state whether the
petition raises matters of such importance that the commission should hear oral argument from the parties.

“2) Each party to the proceeding shall have the opportunity to submit written exceptions to the board’s
recommendation, including that portion of the recommendation stating whether oral argument should be
allowed. The exceptions shall be filed with the board and submitted to the commission for review.

(3) The commission shall review the recommendation of the board and any exceptions filed thereto. The
commission shall allow the parties an opportunity to present oral argument to the commission unless the board
recommends that oral argument not be aliowed and the commission concurs with the board’s recommendation.
The commission shall be bound by any finding of fact of the city, county, special district or state agency for
which there is substantial evidence in the record. The commission shall issue its determination on the
recommendation of the board and return the determination to the board for inclusion in the board’s order under
section 5 of this 1979 Act within such time as is necessary to allow the board to prepare and issue a final order
in compliance with the requirements of section 4 of this 1979 Act. If additional time is required, the »
comunission shall obtain the consent of the parties for a postponement.

“(4) No determination of the commission issued under subsection (3) of this section is valid unless all
members of the commission have received the recommendation of the board in the matter and any exceptions
thereto that were timely filed with the board and at least four members of the commission concur in its action
in the matter.

“(5) The commission may, in its sole discretion, continue its review of a petition alleging that a
comprehensive plan provision or a zoning, subdivision or other ordinance or regulation is in violation of the
state-wide goals, if the commission has received a request from the city or couﬂty which adopted such
comprehensive plan provision or zoning, subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgment pursuant to subsection (1) of ORS 197.251. Following entry
of an order on the request for compliance acknowledgment, the commission shall resume its review of the
petition, unless the findings and conclusions in the acknowledgment order are dispositive of the matters raised
in the petition, in which event the commission may dismiss the allegations of violation of the state-wide
planning goals in the petition.

«(6) The commission shall adopt such rules as it considers necessary for the conduct of review proceedings
brought before it for determination under this section. /

“SECTION 6a. (1) Any party to a proceeding before the Land Use Board of Appeals under sections 4 to 6
of this 1979 Act, may seek judicial review of a final order issued in those proceedings.

““(2) Notwithstanding the provisions of ORS 183.480 to 183.500, judicial review of orders issued under
sections 4 to 6 of this 1979 Act shall be solely as provided in this section.

“(3) Jurisdiction for judicial review of proceedings under sections 4 to 6 of this 1979 Act is conferred upon
the Court of Appeals. Proceedings for review shall be instituted by filing a petition in the Court of Appeals. The
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petition shall be filed within 30 days only following the date the order upon which the petition is based is
served. Date of service shall be the date on which the board delivered or mailed its order. '

*“(4) The petition shall state the nature of the order the petitioner desires reviewed. Copies of the petition
shall be served by registered or certified mail upon the board, and all other parties of record in the board
proceeding. ‘

“(5) (a) The filing of the petition shall not stay enforcement of the board order, but the board may do so
upon a showing of:

*“(A) Irreparable injury to the petitioner; and

““(B) A colorable claim of error in the order.

“(b) When a petitioner makes the showing required by paragraph (a) of this subsection, the board shall
grant the stay unless the board determines that substantial public harmn will result if the order is stayed. If the
board denies the stay, the denial shall be in writing and shall specifically state the substantial public harm that
would result from the granting of the stay.

“{c) When the board grants a stay it may impose such reasonable conditions as the giving of a bond or
other undertaking and that the petitioner file all documents necessary to bring the matter to issue before the
Court of Appeals within specified reasonable periods of time.

““(d) Denial of 2 motion for stay by the board is subject to review by the Court of Appeals under such rules
as the court may establish.

“(6) Within 20 days after service of the petition, or within such further time as the court may allow, the
board shall transmit to the court the original or a certified copy of the entire record of the proceeding under
review, but, by stipulation of all parties to the review proceeding, the record may be shortened. Any party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs. The
court may reguire or perrhit subsequent corrections or additions to the record when deemed desirable. Except
as specifically provided in this subsection, the cost of the record shall not be taxed to the petitioner or any
intervening party. However, the court may tax such costs and the cost of transcription of record to a party
filing a frivolous petition for review.

“(7) Review of an order issued under sections 4 to 6 of this 1979 Act shall be confined to the record, the
court shall not substitute its judgment for that of the board as to any issue of fact.

(8) The court may affirm, reverse or remand the order. The court shall reverse or remand the order only
if it finds: ;

““(a) The order to be unlawful in substance or procedure, but error in procedure shall not be cause for
reversal or remand unless the court shall find that substantial rights of ‘the petitioner were prejudiced thereby;

“‘(b) The order to be unconstitutional; or

*“(c) The order is not supported by substantial evidence in the whole record.

“Section 7. ORS 197.015 is amended to read:

€197.015. As used in ORS 197.005 to 197.430 and 469.350, unless the context requires otherwise:

(1) ‘Activity of state-wide significance’ means a land conservation and development activity designated
pursuant to ORS 197.400.

“(2) ‘Board’ means the Land Use Board of Appeals or any member thereof.

“[2A (3 ‘Commission’ means the Lahd Conservation and Development Commission.

“I3) @ ‘Committee’ means the Joint Legislative Committee on Land Use.

SAto SB 435 Page 5
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“[#)l (5) ‘Comprehensive plan’ means a generalized, coordinated land use map and policy statement of the
governing body of a state agency, city, county or special district that interrelates all functional and natural
systems and activities relating to the use of lands, including but not limited to sewer and water systems,
transportation systems, educational systems, recreational facilities, and natural resources and air and water
quality management programs. ‘Comprehensive’ means all-inclusive, both in terms of the geographic area
covered and functional and natural activities and systems occurring in the area covered by the plan. ‘General
nature’ means a summary of policies and propbsals in broad categories and does not necessarily indicate
specific locations of any area, activity or use. A plan is ‘coordinated’ when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have been considered and
accommodated ask much as possible. ‘Land’ includes water, both surface and subsurface, and the air.

“lA (6) ‘Department’ means the Department of Land Conservation and Developmept.

“[(6) (7) ‘Director’ means the Director of the Department of Land Conservation and Development.

“I{71 (8 ‘Goals’ mean the mandatory state-wide planning standards adopted by the commission pursuant
to ORS 197.005 to 197.430.

“IER ® ‘Guidelines’ mean suggested approaches designed to aid cities and counties in preparation,
adoption and implementation of comprehensive plans in compliance with goals and to aid state agencies and
special districts in the preparation, adoption and implementation of plans, programs and regulations in
compliance with goals. Guidelines shall be advisory and shall not limit state agencies, cities, counties and
special districts to a single approach.

“I(@) (10) ‘Special district’ means any unit of local government, other than a city or county, authorized
and regulated by statute and includes, but is not limited to: Water control districts, irrigation districts, port
districts, regional air quality control authorities, fire districts, school districts, hospital districts, mass transit
districts and sanitary districts. w

“IIgh (11) “Voluntary association of local governments’ means a regional planning agency in this state
officially designated by the Governor pursuant to the federal Office of Management and Budget Circular A-95
as a regional clearinghouse.

“‘Section 7a. ORS 197.252 is amended to read:

“197.252. (1) Even if a city or county has not agreed to a condition in a compliance schedule under ORS

197.251, the commission may condition the compliance schedule for the city or county to direct the city or

county to apply specified goal requirements in approving or denying future land conservation and development -

actions if the commission finds that past approvals or denials would have constituted viclations of the
state-wide planning goals and:

““(2) The commission finds that the past approvals or denials represent a pattern or practice of decisions
which make continued utilization of the existing comprehensive plan, ordinances and regulations ineffective in
achieving the state-wide planning goals through performance of the compliance schedule; or

“‘(b) The commission finds that a past approval or denial was of more than local impact and substantially
impairs the ability of the city or county to achieve the state-wide planning goals through the performance of the
compliance schedule.

“(2) Conditions may be imposed under this section only at the time of:

“‘(a) Annual phased review of the satisfactory progress of the city or county;

““(b) Approval of a planning assistance grant agreement with the city or county; or

SA to SB 435 Page 6
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“(c¢) Revision of a compliance schedule due to delays of 60 days or more in the approved compliance date
by the city or county.

*“(3) Nothing in this section is intended to limit or modify the powers of the commission or the board under
ORS 197.251, [197.300 to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers of the commission
under this section are intended to be in addition to, and not in lieu of, ORS 197.005 to 197.430 (1975
Replacement Part) and 197.251 and 197.320.

“‘Section 7b. 197.265 is amended to read:

¢197.265. (1) As used in this section, ‘action or suit’ includes but is not limited to a [wrif of review}
proceeding under [ORS 34.010 to 34.100 and any review proceeding conducted by the commission pursuant to
ORS 197.300) sections 4 to 6 of this 1979 Act.

“(2) It any suit or action is brought against a city or county challenging any comprehensive plan, zoning,
subdivision or other ordinance or regulation or action of such city or county which was adopted or taken for the
primary purpose of complying with the state-wide planning goals approved under ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay reasonable attorney fees and court costs incurred
by such city or county in the action or suit including any appeal, to the extent funds have been specifically
appropriated to the commission therefor.

“Section 7c. ORS 197.395 is amended to read:

“197.395. (1) Any person or public agency desiring to initiate an activity which the state may regulate or
control which occurs upon federal land shall apply to the cities or counties in which the activity will take place
for a permit. The application shall contain an explanation of the activity to be initiated, the plans for the activity
and any other information required by the city or county as prescribed by rule of the commission. .

“(2) If the city or county finds after review of the application that the proposed activity complies with
state-wide gc;als and the comprehensive plans of the cities or counties affected by the activity, it shall approve
the application and issue a permit for the activity to the person or public agency applying therefor. Action shall
be taken by the governing body within 60 days of receipt of the application, or the application is deemed
approved.

“(3) The city or county may prescribe and include in the permit any conditions or restrictions that it
considers necessary to assure that the activity complies with state-wide goals and the comprehensive plans of
the cities or counties affected by the activity.

“‘(4) Actions pursuant to this section are subject to review [pursuant to ORS 197.300] under sections 4 to 6
of this 1979 Act.

“Section 8. ORS 34.020 is amended to read:

““34.020. Except for a proceeding resulting in a land use decision as defined in section 3 of this 1979 Act for
which review is provided in sections 4 to 6 of this 1979 Act, any party to any process or proceeding before or by
any inferior court, officer, or tribunal may have the decision or determination thereof reviewed for errors, as
provided in ORS 34.010 to 34.100, and not otherwise. Upon a review, the court may review any intermediate
‘order involving the merits and necessarily affecting the decision or determination sought to be reviewed.”.

On page 7, line 30, delete ‘‘under’’ and insert “‘in the manner provided in sections 4 to 6 of this 1979 Act.””.

Delete line 31.

On page 8, line 1, after ““under”’ delete the rest of the line and line 2 and insert ‘‘sections 4 to 6 of this 1979
Act.”.
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Delete lines 15 through 20.

Inline 21, delete ‘16 and insert ““14”’.

In line 25, delete ““17”’ and insert *“15°°.

On page 9, line 7, delete *‘18”° and insert ““16”".

In line 27, delete “‘contested cases’” and insert *‘agency orders”’.
Delete lines 35 through 38.

On page 10, delete lines 1 through 7.

Inline 8, delete **20°" and insert 17",

Inline 9, delete *“21°’ and insert ‘18",

Inline 38, delete ‘22" and insert *“19”°.

On page 12, line 6, delete 23" and insert *“20°°.

Inline 38, delete ‘24" and insert *“21°°.

On page 13, delete lines 17 through 23.

In line 24, delete ““26” and insert *“22”".

On page 14, line 14, delete 27 and insert *23”.

Inline 18, delete ‘28> and insert 24,

Inline 28, delete ¢29°” and insert ‘25",

On page 15, delete lines 13 through 39 and page 16 and insert:

“SECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315 are repealed.

“SECTION 27. This Act takes effect on January 1, 1980.°".
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