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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation
and the on-line Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing the complete
text of Oregon Administrative Rules (OARs) filed during the
previous year through November 15, or the last workday before that
if the 15th falls on a weekend or holiday. The Oregon Bulletin is a
monthly on-line supplement that contains rule text amended after
publication of the print Compilation, as well as proposed rulemaking
and rulemaking hearing notices. The Bulletin also publishes certain
non-OAR items such as Executive Orders of the Governor, Opinions
of the Attorney General, and Department of Environmental Quality
cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process.

How to Cite

Every administrative rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division num-
ber and a four-digit rule number (000-000-0000). Example: Oregon
Administrative Rules, chapter 166, division 500, rule 0020 (short
form: OAR 166-500-0020).

Understanding an Administrative Rule’s ‘“History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the Ore-
gon State Archives (OSA). The history notes this was the 4th filing
from the Archives in 1993, it was filed on November 10, 1993 and
the rule changes became effective on the same date. The most recent
change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of
an Administrative Rule

The on-line OAR Compilation is updated on the first of each month
to include all rule actions filed with the Administrative Rules Unit,
Secretary of State’s office by the 15th of the previous month, or by
the last workday before the 15th if that date falls on a weekend or
holiday. The annual printed OAR Compilation contains the full text
of all rules filed during the previous year through November 15, or
the last workday before that if the 15th falls on a weekend or
holiday. Subsequent changes to individual administrative rules are
listed by rule number in the OAR Revision Cumulative Index which
is published monthly in the on-line Oregon Bulletin. These listings
include the effective date, the specific rulemaking action, and the

issue of the Bulletin that contains the full text of the amended rule.
The Bulletin contains the full text of permanent and temporary rules
filed for publication.

Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available on-line through the Oregon State Archives web
site at <http://arcweb.sos.state.or.us>. Printed volumes of the Com-
pilation are deposited in Oregon’s Public Documents Depository
Libraries listed in OAR 543-070-0000. Complete sets and individ-
ual volumes of the Compilation may be ordered by contacting:
Administrative Rules Unit, Archives Division, 800 Summer Street
NE, Salem, OR 97310, (503) 373-0701, Julie.A.Yamaka@state .or.us

2009-2010 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts proposed rulemaking
notices and administrative rule filings Monday through Friday, 8:00
am to 5:00 pm, at the Oregon State Archives, 800 Summer Street NE,
Salem, Oregon 97310. To expedite the rulemaking process agencies
are encouraged file a Notice of Proposed Rulemaking Hearing spec-
ifying hearing date, time and location, and submit their filings early
in the submission period to meet the following deadlines:

Submission Deadline — Publishing Date

December 15, 2009
January 15, 2010
February 12, 2010
March 15,2010
April 15,2010
May 14,2010

June 15,2010

July 15, 2010
August 13,2010
September 15, 2010
October 15,2010
November 15, 2010

January 1, 2010
February 1, 2010
March 1, 2010
April 1,2010
May 1,2010

June 1, 2010

July 1,2010
August 1,2010
September 1, 2010
October 1, 2010
November 1, 2010
December 1, 2010

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE, Salem,
Oregon 97301, (503) 373-0701, or are downloadable at <http://
arcweb.sos.state.or.us/banners/rules.htm>

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 10 - 01

PRESERVING AND ENHANCING OREGON’S HISTORIC
DOWNTOWNS

Oregon’s historic downtowns, including its main street communities
and urban commercial neighborhoods, are precious assets to our
State. Historic downtowns provide important cultural and civic cen-
ters; contribute to the state’s economic vitality; advance greenhouse
gas reduction goals by creating pedestrian friendly environments; and
demonstrate sustainability.

Historic downtowns are repositories of architecturally and histori-
cally significant buildings that reflect the aspirations and culture of
the communities in which they are located. These buildings provide
a sense of place and local identity while offering settings for civic
and commercial activities, the arts, and community affairs. Historic
downtowns are also a major tourist attraction. Many Oregon com-
munities view cultural heritage tourism as an important economic
development strategy because it creates jobs, provides business
opportunities, and generates tax revenues for local governments.

Historic downtowns help to reduce greenhouse gas emissions
through their embodiment of land use and community design con-
cepts that enable Oregonians to move about without relying com-
pletely on the automobile for transportation. These districts are char-
acterized by compact, mixed-use development; the concentration of
public agencies, stores, housing and services within close proximi-
ty of each other; pedestrian-friendly architecture and urban design;
and short blocks with convenient connections. Taken together, these
features reduce distances between destinations, thereby allowing peo-
ple to take short trips by foot rather than by motor vehicle. In larg-
er communities, these compact areas also make public transit more
feasible.

Historic buildings were built to last. Their age is a testament to their
sustainability. Their adaptive use is an example of recycling. Their
enduring popularity reflects the desire of people everywhere to be
ennobled and dignified by beauty in their surroundings. The archi-
tects of historic buildings applied good design and sustainability prin-
ciples to the construction of such buildings. They took advantage of
time-honored, natural methods of heating and cooling. Continued use
of historic buildings takes advantage of the resources and energy
embodied in them, reduces the need to consume more natural
resources for new buildings, and eases pressures on landfills. The
revitalization of historic downtowns lessens the need for new infra-
structure at the fringes of urban areas and cuts down on the con-
sumption of farm and forest land for new development.

Oregonians have invested in the infrastructure of historic downtowns.
Retaining this infrastructure promotes economic efficiency. Siting
and retaining state facilities in compact, pedestrian-friendly central
locations, such as historic downtowns, is in the long-term best inter-
est of the State of Oregon.

Recently, Department of Administrative Services (DAS) Facilities
Division has made concerted efforts to locate and site state agency
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facilities in historic downtowns. The Facilities Division successful-
ly sited facilities for the Department of Human Services, Department
of Transportation, Department of Justice, Department of Corrections,
and Employment Department in historic districts in Albany, Portland
and Salem. To continue to improve upon these efforts, I issue the
following Order.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. As part of the established DAS Facilities Division facility sit-
ing process (Policy Number 125-6-115), directors of state agen-
cies shall contact the State Historic Preservation Office (SHPO)
to seek its assistance in identifying properties in historic down-
towns that might meet the agencies’ facilities needs and mission
in ways that comport with local downtown revitalization objec-
tives.

2. When economically feasible and consistent with the agency’s
mission and existing law, state agencies shall strive to locate
offices in buildings located in historic downtowns that are pedes-
trian-friendly, sustainable, and compatible with the uses of near-
by historic structures.

3. When economically feasible and consistent with the agency’s
mission and existing law, agencies shall strive to obtain meeting
space and lodging accommodations in historic buildings located
in historic downtowns. When such space or accommodations are
not available, or not suitable, state agencies shall consider meet-
ing space or lodging in non-historic buildings located in pedestrian
friendly and/or transit friendly areas in historic downtowns.

4. In consultation with the SHPO, the director of DAS shall devel-
op policies to implement this order as soon as practicable. The
policies so developed shall provide for consultation with local offi-
cials and the consideration of local planning initiatives intended
to enhance the livability and economic vibrancy of historic down-
towns. Any parking calculations in the policies shall encourage the
retention of historic buildings as well as urban form characteris-
tics of historic areas that minimize the need to make short trips by
automobile, thereby reducing local carbon footprints. Directors of
state agencies shall cooperate with the DAS and SHPO in imple-
menting this order.

Done at McMinnville, Oregon this 13th day of January, 2010.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Kate Brown

Kate Brown
SECRETARY OF STATE

February 2010: Volume 49, No. 2
4



OTHER NOTICES

REQUEST FOR COMMENTS
PROPOSED APPROVAL OF CLEANUP AT
FORMER PORTLAND DOCK COMMISSION

COMMENTS DUE: March 3, 2010, 5 p.m.
PROJECT LOCATION: 2435 NW Front Avenue, Portland,
Oregon
PROPOSAL: The Department of Environmental Quality proposes
to approve a cleanup of petroleum in the soil at the former Portland
Dock Commission. DEQ has determined that the site meets state
requirements to protect human health and the environment and that
no further action is needed at the site.
HIGHLIGHTS: Columbia Rivers Pensioners currently owns the
property which currently has a two-story building constructed in
1981, housing offices and an International Longshore and Warehouse
Union meeting hall. The City of Portland Commission of Public
Docks purchased the property in 1946 from Eastern and Western
Lumber Company. The site was formerly used for lumber storage and
a car wash. During excavation activities for an addition to the build-
ing, an underground storage tank and two sumps were discovered in
2004. Petroleum hydrocarbons were detected in soil and ground-
water, and chlorinated hydrocarbons were also detected in ground-
water. The source of contamination at the site appears to be associ-
ated with historical operations, specifically the former car wash.
Specific details and operations of the car wash facility are not known.
Leaks from the sumps and piping likely caused the observed sub-
surface contamination.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Bend Office, 475 NE Bellevue Drive, Suite
110, Bend, Oregon 97701. To schedule an appointment to review the
file or ask questions, please contact Marcy Kirk at 541-633-2009. To
access site summary information and the staff report in DEQ’s Envi-
ronmental Cleanup Site Information (ECSI) database on the Inter-
net, go to http://www.deq.state.or.us/lq/ECSI/ecsiquery.asp, then
enter 5173 in the Site ID box and click “Submit” at the bottom of the
page. Next, click the link labeled 5173 in the Site ID/Info column.
Send written comments by 5 p.m., March 3, 2010 to Marcy Kirk,
Project Manager at the above address or to kirk.marcy@
deq.state.or.us.
THE NEXT STEP: DEQ will consider all public comments
received by the close of the comment period before making a final
decision regarding the “No Further Action” determination.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach (503)
229-5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-
6762; or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call the Oregon Telecom-
munications Relay Service at 1-800-735-2900. Give the phone
number (541-633-2009).

REQUEST FOR COMMENTS
A CHANCE TO COMMENT ON NO FURTHER ACTION
DETERMINATION FOR ASTORIA AREA WIDE
PETROLEUM SITE AREA 3

COMMENTS DUE: March 3, 2010

PROJECT LOCATION: 585 Hamburg Road, Astoria, Oregon
PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
the Department of Environmental Quality (DEQ) issues this notice
regarding a proposed No Further Action (NFA) cleanup determina-
tion for a portion of the Port of Astoria’s property. The DEQ will con-
sider public comments in finalizing its NFA determination. Send
written comments on the proposed NFA to Anna Coates, Oregon
DEQ, Northwest Region, 2020 SW 4th Avenue, Suite 400, Portland,
Oregon 97201, or e-mail to coates.anna@deq.state.or.us. by 5 p.m.
on Wednesday March 3,2010.

HIGHLIGHTS: The Port of Astoria facility is part of a larger inves-
tigation and cleanup site referred to as the “Astoria Area Wide

Oregon Bulletin

Cleanup Site”. It is divided into five operating areas based on prop-
erty ownership, geography, and contaminant characteristics. Area 3
formerly contained a Chevron/McCall Oil Bulk Plant located at 585
Hamburg Road in Astoria, Oregon (Chevron Facility No. 206195).
The site is bordered by Burlington Northern Railroad tracks to the
south, Hamburg Road to the east, Port of Astoria property and the
Columbia River to the north, and Port property and Young’s Bay to
the west.

The site was a marine terminal, including four above-ground bulk-
fuel-storage tanks within a walled containment. Three fuel-delivery
pipelines extended from the fuel-storage facility to the end of the Port
of Astoria’s Pier 2. A leak was discovered in one of the pipelines
during pressure testing. This leak is a source (among others) of an
ongoing petroleum seep into Slip 2 sediments and Columbia River
surface water.

In December 2001, DEQ issued an order (DEQ No. ECSR-NWR-
01-11) to the Port, Chevron and several other current and past own-
ers and operators at and adjacent to the Port’s facilities where releas-
es of petroleum fuels occurred that required investigation and cleanup
of petroleum contamination. The site-wide investigation work was
completed in 2008, and cleanup alternatives for other areas of the
larger area-wide project are in progress.

Chevron completed a removal action in 2002 at their former bulk
plant in Area 3 to facilitate redevelopment. Approximately 6,800 tons
of petroleum-contaminated soil was excavated from the site and dis-
posed at Hillsboro Landfill, a licensed Subtitle D landfill. A risk
assessment was completed for the site to evaluate risk posed by
remaining contamination in Area 3. The risk assessment indicates
current environmental conditions are protective to human health and
the environment.

Site stormwater discharges to the Port of Astoria stormwater sys-
tem regulated by DEQ’s Water Quality Program under a National
Pollution Discharge Elimination System (NPDES) permit. The pro-
posed NFA is conditional based on maintaining the NPDES permit
and associated best management practices specified in the Storm-
water Pollution Control Plan (SWPCP) under the permit.

HOW TO COMMENT: Written comments can be sent to DEQ
Northwest Region at 2020 SW Fourth Ave., Suite 400, Portland,
Oregon 97201-4987. To view the project files please call Dawn Wein-
berger, File Review Specialist, at (503) 229-6729 to schedule an
appointment (ask for ECSI file #2277). If you have any questions,
please call the DEQ project manager, Anna Coates, at 503-229-5213
or by email at coates.anna@deq.state.or.us.

THE NEXT STEP: Once the public comment period has closed
DEQ will consider all comments before making a decision con-
cerning the final cleanup remedy.

PUBLIC NOTICE
PROPOSED REMEDIAL ACTION
FOR FORMER CHEVRON STATION NO. 9-2382
LAKEVIEW, OR

COMMENTS DUE: March 5, 2010

PROJECT LOCATION: Corner of Fourth & G Streets, Lakeview,
Lake County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action decision regarding cleanup
activities at the above referenced site based upon an approval of work
done to date and a proposed Risk-Based Corrective Action Plan.
HIGHLIGHTS: Petroleum contamination was discovered at the site
in 1987; site investigations confirmed the presence of petroleum
impacted soil and groundwater, which resulted in the installation of
groundwater monitoring wells. Groundwater at the site has been
monitored on a regular basis since 1989. The former Chevron Sta-
tion (No. 9-2382) ceased operations as a retail service station in 2002;
the underground storage tanks (USTs) were removed in 2002 and
2003. Contaminants remaining in groundwater at the site have been
shown to be present at concentrations below site-specific risk-based
concentrations, which are considered to be protective of human
health, welfare, and the environment.
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A conceptual site model was developed and a risk-based assess-
ment performed by Stantec Consulting Corporation, Salt Lake City,
Utah, showing that residual petroleum hydrocarbons do not pose an
unacceptable risk to human health and the environment by all rea-
sonably likely current and future exposure pathways. The site is in
an area served by a municipal water system.

Based upon DEQ’s evaluation of the consultant Stantec’s findings,
there are no pathways by which humans, animals or other “ecolog-
ical receptors” may be exposed to site-related contaminants. Resid-
ual contaminants at the site do not currently produce odors or other
nuisance conditions.

If implemented as proposed, the risk-based corrective action plan
submitted by Stantec submitted by Chevron’s consultant and
reviewed by DEQ, will achieve protective conditions at the site as
defined in Oregon Administrative Rule (OAR) 340-122-0040.

All documents and reports pertaining to the recommendation of
acceptance of the proposed remedial action may be reviewed by
appointment, at DEQ’s office in Bend, 475 NE Bellevue Drive, Bend
OR 97701. To schedule an appointment or make inquiries, contact
the project manager, Joe Klemz at (541) 633-2015.
COMMENTS: Written comments should be sent to the attention of
Mr. Klemz at the address listed above and must be received by March
5,2010. Questions or comments may also be directed to Mr. Klemz
via email at klemz joe@deq.state.or.us
NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

PUBLIC NOTICE
SELECTED REMEDIAL ACTION AT
THE CHEMCENTRAL (AKA UNIVAR, INC.) SITE

PROJECT LOCATION: 10821 North Lombard Street, Portland,
Oregon

DECISION: The Department of Environmental Quality (DEQ) has
selected a remedy to address soil and groundwater contamination at
the CHEMCENTRAL (aka Univar, Inc.) site located at 10821 N.
Lombard Street in Portland, Oregon. The site is identified as #878
in DEQ’s Environmental Cleanup and Site Information (ECSI) data-
base. The selected remedial action, consisting of treatment of soil by
vapor extraction, groundwater treatment by in-situ remediation, and
monitored natural attenuation, has been approved by DEQ’s North-
west Region (NWR) Administrator following a public comment peri-
od in December 2009.

HIGHLIGHTS: Site investigation has identified volatile organic
compounds (VOCs) in soil and groundwater beneath the site. Con-
tamination is related to releases from underground storage tanks and
an on-site dry well. Soil interim remedial actions undertaken by
CHEMCENTRAL/Univar and natural biodegradation have reduced
the concentration and extent of contamination; however, based on a
2009 Risk Assessment approved by DEQ, VOCs remain above risk-
based levels in soil, and in groundwater around a dry well. A reme-
dy for the site consisting of: 1) treatment of soil by expanding the
existing soil vapor extraction system; 2) treatment of groundwater by
injection of a non-toxic “carbon donor” to stimulate bacterial destruc-
tion around dry well #2; and 3) monitored natural attenuation. The
proposed remedy was outlined in a November 2009 Staff Report, and
public notice issued on December 1 in The Oregonian and the Sec-
retary of State’s Bulletin. No comment was received during the 30-
day comment period. A Record of Decision (ROD) was signed by the
NWR Administrator on January 11,2010 approving the remedy. The
remedy is protective, addresses the balancing factors outlined in OAR
340-122-090(3), and addresses DEQ’s preference for treatment of hot
spots required under OAR 340-122-085(5,6,7) and 340-122-090(4).
SITE INFORMATION: The project file including a copy of the
ROD may be reviewed by appointment at DEQ’s Northwest Region
Office at 2020 SW Fourth Avenue, Suite #400, Portland, OR 97201.
To schedule an appointment to review the file or to ask questions,
please contact Dawn Weinberger at (503 229-6729). Summary infor-
mation and a copy of DEQ’s ROD are available in DEQ’s ECSI
database on the Internet, go to http://www.deq.state.or.us/lq/
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ECSI/ecsiquery.asp, then enter 878 in the Site ID box and click “Sub-
mit” at the bottom of the page. Next, click the link labeled 878 in the
Site ID/Info column. The DEQ project manager is Daniel Hafley.

REQUEST FOR COMMENTS
DEQ RECOMMENDS NO FURTHER ACTION FOR
CLEANUP OF THE FORMER UNOCAL BULK
PLANT AND TERMINAL, COOS BAY

COMMENTS DUE: 5 pm on March 2, 2010

PROJECT LOCATION: 2395 Bayshore Drive, Coos Bay
PROPOSAL: Per OAR 340-120-0078, a 30-day public comment
period is required before a proposed No-Further-Action determina-
tion can be approved by the DEQ. The current owner of the former
Unocal bulk plant and terminal conducted investigation and cleanup
of petroleum-contaminated soil and groundwater at Area 1 of the site,
located at 2395 Bayshore Drive, (tax lot 400, Map 25S-13W-22DA)
Coos Bay. Residual contamination in soil and groundwater at Area
1 is below occupational cleanup levels and thus DEQ recommends
No Further Action for investigation and cleanup of Area 1.
HIGHLIGHTS: Various petroleum products were delivered to,
stored, and transferred from the bulk plant from 1935 to about
2000 under various ownership including Unocal, TOSCO, and
ConocoPhillips. Historical releases of petroleum from storage and
transfer operations impacted soil and groundwater.

The site was divided into 2 cleanup areas, Area 1(upland) and Area
2 (waterfront). Area 1 incorporates the portion of the site west of
Highway 101 including a smaller portion west of Willow Street. Area
2 consists of the area under Highway 101 impacted by petroleum and
the waterfront portion east of Highway 101. This No-Further-Action
proposal is only for Area 1. Area 2 requires additional assessment and
potentially cleanup.

Investigation activities began in 1988 which included several
phases of assessment and cleanup. Tanks and piping were decom-
missioned and removed in 2006 as well as 39 tons of petroleum-
impacted soil. Additional risk assessment and land use review was
conducted between 2006 and 2009, concluding investigation activ-
ities on Area 1. Residual contamination remains on the site. However,
soil and groundwater contamination on Area 1 is below cleanup lev-
els for a commercially or industrially- zoned facility. As long as the
site does not have residential uses, the site will be protective of
human health and the environment. The site is not zoned residential
and will likely not be zoned residential. DEQ recommends No
Further Action for investigation and cleanup of Area 1.

DEQ is soliciting public comment on the No-Further-Action

recommendation.
HOW TO COMMENT: A Summary Report prepared by DEQ pres-
ents details about the site and the No Further Action recommenda-
tion. The summary report is available online at http://www.deq.
state.or.us/lg/ECSI/ecsi.htm on the Environmental Site Cleanup
Inventory as site # 288 or by contacting the DEQ project manager,
Bryn Thoms at 541-687-7424 or at thoms.bryn@deq.state.or.us. The
report can be viewed in person at the DEQ Eugene office by appoint-
ment. The Eugene office address and contact information is presented
to the right.

Comments on the proposed cleanup need to be received by the
Eugene Office, attn: Bryn Thoms, by 5 pm on March 2, 2010. Fax
or email comments are acceptable.

THE NEXT STEP: Upon completion of the comment period, the
comments will be addressed. Once the comments have been
adequately addressed, the DEQ may approve, modify, or deny the No
Further Action determination for the site.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call Oregon Telecommuni-
cations Relay Service 1-800-735-2900.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Chiropractic Examiners
Chapter 811

Rule Caption: Establishes requirements for chiropractic pre-
payment plans to address escrow accounts, refunds and treatment

plans.

Date: Time: Location:

3-18-10 9:30 a.m. Eugene Hilton
66 E. 6th Ave.
Eugene, OR

Hearing Officer: Dave McTeague

Stat. Auth.: ORS 684

Other Auth.: ORS 684.155(b)

Stats. Implemented: ORS 684.0155(b)

Proposed Adoptions: 811-015-0002

Last Date for Comment: 3-18-10, Close of Hearing
Summary: DIVISION 15, CONSUMER PROTECTION

811-015-0002 Fees (New Proposed Section)

(1) Pre-Paid Treatment Plans: Chiropractic physicians accepting
pre-payment for services planned but not yet delivered must estab-
lish an escrow account to hold all pre-payment funds.

(a) Funds may be removed from the escrow account following the
delivery of services in such amounts equal to the chiropractors usual
and customary charges for like services with any discounted
percentage contained in the pre-paid agreement for the contracted
treatment plan.

(b) Funds received in advance of the day that services are deliv-
ered must be deposited into the escrow account in a timely manner.

(2) The patient’s file must contain the proposed treatment plan
including enumeration of all aspects of evaluation, management and
treatment planned to therapeutically benefit the patient relative to the
condition determined to be present and necessitating treatment.

(a) The patient’s financial file must contain documents outlining
any necessary procedures for refunding unused payment amounts in
the event that either the patient or the doctor discharge the others
services or therapeutic association.
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(b) The treatment plan in such cases where prepayment is con-
tracted must contain beginning and ending dates and a proposed
breakdown of the proposed treatment frequency, types of modalities
and procedures included in the contracted treatment and methods of
evaluating the patients progress or serial outcome assessment plan
and method of recording or assessing patient satisfaction.

(3) A contract for services and consent for treatment document
must be maintained in the patient’s file It must specify the condi-
tion(s) for which the treatment plan is formulated, prognosis and
alternate treatment options.

(4) The chiropractic physician is responsible for providing all treat-
ments appropriate and necessary to address and manage the condi-
tion including unforeseen exacerbations or aggravations, within the
chiropractic physician s licensure, that may occur during the course
of time for which the contract is active. This does not include alter-
native services procured by the patient or treatment by providers
other than the treating chiropractor or those under the chiropractor
s direct supervision. At any time during the course of the contract,
referrals to outside providers shall be made when warranted.

(4) If nutritional products or other hard goods including braces,
supports or patient aids are to be used during the proposed treatment
plan, the patient documents must state whether these items are
included in the gross treatment costs or if they constitute a separate
and distinct service and fee. Any additional fees must be explained
to the patient in advance and noted in the chart notes.

Rules Coordinator: Donna Dougan
Address: 3218 Pringle Rd. SE, Ste 150, Salem OR 97302-6311
Telephone: (503) 378-5816
Board of Examiners of Licensed Dietitians
Chapter 834

Rule Caption: Prorates license fee monthly instead of annually.
Stat. Auth.: ORS 691
Stats. Implemented: ORS 691
Proposed Amendments: 834-010-0050
Last Date for Comment: 2-22-10, Close of Business
Summary: Rule lowers license cost.

834-010-0050(2) Initial license fee shall be $6.25 for each partial
or full month through the next odd-year October 31st.
Rules Coordinator: Doug Van Fleet
Address: 800 NE Oregon St. Suite 407, Portland, OR 97232
Telephone: (503) 758-5904

ecccccccoe

Board of Massage Therapists

Chapter 334
Rule Caption: Adopt the board member stipend.
Date: Time: Location:
3-8-10 9 am. OBMT Board Rm.

748 Hawthorne Ave. NE
Salem, OR 97301
Hearing Officer: Kathy Calise, Chair
Stat. Auth.: ORS 687.121 & 182.460
Other Auth.: HB 2058 (2009)
Stats. Implemented: ORS 687.121 & 182.460
Proposed Adoptions: 334-001-0055
Last Date for Comment: 3-8-10, Close of Hearing
Summary: 334-001-0055—Board Member Stipend—The Oregon
Board of Massage Therapists hereby adopts a board member stipend
of $100.00 per month for each month a board member serves in their
appointment.

During the 2009 legislative session HB 2058 was passed which
changed state statute to allow all health related boards the discretion
to determine and adopt by rule an appropriate board member stipend.
As a semi-independent state agency the Oregon Board of Massage
Therapists has had board discretion over its stipend which did not
require the board to adopt the stipend by rule. To comply with the
new law the OBMT is adding a rule to address the Board Member
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stipend. The stipend of $100 per month being adopted is the same
amount the agency has had in place for nearly a decade. As such there
is no change to the budget nor any fiscal impact of this rules
adoption.
Rules Coordinator: Patty Glenn
Address: 748 Hawthorne Avenue NE, Salem, OR 97301
Telephone: (503) 365-8657, ext. 4

Board of Parole and Post-Prison Supervision

Chapter 255

Rule Caption: Adopts rule governing procedures for holding hear-
ings for adults convicted of aggravated murder and murder.
Stat. Auth.: ORS 144.050, 144.110, 144.140, 183.335, 183.341 &
183.440
Stats. Implemented: ORS 144.110(2)(b)(B), 144.120, 163.105 &
163.115
Proposed Amendments: 255-032-0005, 255-032-0011, 255-032-
0015, 255-032-0025, 255-032-0029
Proposed Repeals: 255-032-0026
Last Date for Comment: 3-1-10
Summary: Division 32 rules govern procedures for holding murder
review hearings for adults convicted of aggravated murder under
ORS 163.105, and of murder under ORS 163.115 that was commit-
ted on or after June 30, 1995. Senate Bill 288, 2007, (2007 Oregon
Laws Chapter 717, § 1,2, amended ORS 163.105 and 163.115 to add
the offender’s right to a subpoena upon a showing of general rele-
vance and reasonable scope of the evidence sought, and to add a
requirements that the Board’s final order shall be accompanied by
findings of fact and conclusions of law.
Rules Coordinator: Michelle Mooney
Address: Board of Parole and Post-Prison Supervision, 2575
Center St. NE, Salem, OR 97301
Telephone: (503) 945-0914
Bureau of Labor and Industries
Chapter 839

Rule Caption: Proposed amendments based on comprehensive
review of administrative rules for registered apprenticeship

programs.
Date: Time: Location:
3-3-10 9:30-11 a.m. Portland State Office Bldg.
800 NE Oregon St.
Portland, OR 97232
3-18-10 10-11:30 a.m. Pacific NW Carpenters Institute

4222 NE 158th Ave.
Portland, OR 97230

Hearing Officer: Stephen Simms

Stat. Auth.: ORS 660.120(3)

Stats. Implemented: ORS 660.005-660.309

Proposed Adoptions: 839-011-0051, 839-011-0141, 839-011-

0142,839-011-0143,839-011-0403,839-011-0501, 839-011-0505,

839-011-0510, 839-011-0515, 839-011-0520, 839-011-0525, 839-

011-0530, 839-011-0535, 839-011-0540, 839-011-0550, 839-011-

0555, 839-011-0560, 839-011-0565

Proposed Amendments: 839-011-0000, 839-011-0010, 839-011-

0015, 839-011-0020, 839-011-0030, 839-011-0040, 839-011-0050,

839-011-0060, 839-011-0070, 839-011-0072, 839-011-0073, 839-

011-0074, 839-011-0078, 839-011-0082, 839-011-0084, 839-011-

0088, 839-011-0093,839-011-0140,839-011-0145,839-011-0162,

839-011-0170, 839-011-0175, 839-011-0200, 839-011-0250, 839-

011-0260, 839-011-0265, 839-011-0270, 839-011-0280, 839-011-

0290, 839-011-0310, 839-011-0320, 839-011-0334, Rules in

839-011

Proposed Ren. & Amends: 839-011-0420 to 839-011-0402, 839-

011-0440 to 839-011-0404, 839-011-0430 to 839-011-0405, 839-

011-0480 to 839-011-0406, 839-011-0410 to 839-011-0407, 839-

011-0450 to 839-011-0408

Last Date for Comment: 3-17-10
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Summary: The proposed rule adoptions, amendments and renum-
berings are a result of a comprehensive review by the Oregon State
Apprenticeship and Training Council of the rules governing regis-
tered apprenticeship pursuant to the recommendations of the Coun-
cil’s Rules and Policy Task Force. The proposed rule amendments
also would implement statutory changes resulting from the enact-
ment into law of SB 416 following the 2007 Legislative Session. In
addition to housekeeping and plain language changes, the proposed
rule amendments reflect current investigative subpoena requirements,
public records requests requirements, changes in compliance
review administration and changes to licensing procedures.
Rules Coordinator: Marcia Ohlemiller
Address: Bureau of Labor and Industries, 800 NE Oregon St., Suite.
1045, Portland, OR 97232
Telephone: (971) 673-0784
Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Amended to include the time frame in which OEBB
members have to request a hearing.
Date: Time: Location:
2-18-10 10 a.m. PEBB/OEBB Boardroom
1225 Ferry St. SE
Salem, OR 97301
Hearing Officer: Denise Hall
Stat. Auth.: ORS 243.860-243.886
Stats. Implemented: ORS 243 .864(a)
Proposed Amendments: 111-080-0030
Last Date for Comment: 2-28-10, 5 p.m.
Summary: OAR 111-080-0030 is amended to include the time
frame in which OEBB members have to request a hearing through
the Office of Administrative Hearings.
Rules Coordinator: April Kelly
Address: 1225 Ferry Street, Suite B, Salem, OR 97301
Telephone: (503) 378-6588

ecccccccoe

Department of Agriculture

Chapter 603
Rule Caption: Allows new test for Tritrichomonas fetus for
diagnosis.
Date: Time: Location:
2-16-10 1 p.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 596

Stats. Implemented: ORS 596

Proposed Amendments: 603-011-0610, 603-011-0615, 603-011-
0620

Last Date for Comment: 2-22-10

Summary: We received the research results about a new trichomo-
niasis diagnostic test that is more accurate and less expensive than
our current method, This test , known as a quantitative Polymerase
Chain Reaction (qQPCR) Assay, is more accurate as a single test than
are three cultures that are no required by rule to diagnose trichomo-
niasis. This rule allows procedures to use the new qPCR Assay in
place of the culture method for testing their bulls for Tritrichomonas
fetus.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Updates the fee schedule for field inspections of seed
Crops.
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Location:

635 Capitol St., NE

Conference Rm. D

Salem, OR 97301

Hearing Officer: Gary McAnnich

Stat. Auth.: ORS 561, 632 & 633

Stats. Implemented: ORS 561, 632 & 633.680

Proposed Amendments: 603-056-0315

Last Date for Comment: 2-22-10, 5 p.m.

Summary: The proposed amendments would update the fee sched-
ule for performing seed field inspections and add an application fee.
The revenue generated by the existing fee schedule no longer pro-
vides sufficient funds to cover the costs of the official inspection pro-
gram. We proposed to increase the fee schedule to $6.50 per acre,
with a minimum fee of $50 for each field inspected and no maximum
fee per field. We will also add a $3 application fee for all field inspec-
tions, including bean fields in Malheur County. This will be the first
fee increase for this program in over 9 years.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

Department of Consumer and Business Services,
Division of Finance and Corporate Securities

Date: Time:
2-19-10 1:30 p.m.

Chapter 441
Rule Caption: Set fees for banking program.
Date: Time: Location:
3-1-10 9 am. 350 Winter St. NE, Rm. 260

Salem, OR 97301
Hearing Officer: Richard Blackwell
Stat. Auth.: ORS 706.530 & 706.544
Stats. Implemented: ORS 706.500
Proposed Amendments: 441-500-0020, 441-500-0030
Last Date for Comment: 3-5-10, 5 p.m.
Summary: The rules will revise the annual fees paid by banks and
non-Oregon institutions.
Rules Coordinator: Shelley Greiner
Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301
Telephone: (503) 947-7484

ecccccccoe

Rule Caption: Implements coordination of mortgage lending

licensing under the federal S.A.F.E. Act and House Bill 2189.

Date: Time: Location:

3-1-10 10 a.m. 350 Winter St. NE, Rm. 260
Salem, OR 97301

Hearing Officer: Richard Blackwell

Stat. Auth.: ORS 59.860, 59.900, 59.945, 59.972, 725.505,

725.625 & 2009 OL Ch. 863, § 13a

Stats. Implemented: ORS 59.850, 59.860, 59.865,59.930,59.945,

59.972,725.060, 725.120, 725.190, 725.320 & 2009 OL Ch. 863, §§

1,3a-6,9-10, 12-13

Proposed Adoptions: 441-860-0085, 441-870-0081, 441-730-

0026, 441-730-0027, 441-730-0125

Proposed Amendments: 441-850-0005, 441-860-0090, 441-865-

0025, 441-865-0060, 441-870-0080, 441-730-0050, 441-730-0070,

441-730-0320

Last Date for Comment: 3-5-10, 5 p.m.

Summary: In 2008, Congress passed the Housing and Economic

Recovery Act (HERA). Title V of HERA (the S.A.F.E. Act) created

minimum standards for states to license mortgage loan originators.

To implement these, the Oregon legislature passed House Bill 2189

directing the department to coordinate licensing of mortgage loan

originators with the Nationwide Mortgage Licensing System and

Registry (NMLSR), to comply with the minimum requirements of

the federal S.A.F.E. Act. These rules implement the statutory require-
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ments for a new license for mortgage loan originators and make con-
forming requirements to the rules governing mortgage bankers, mort-
gage brokers, and consumer finance licensees who employ mortgage
loan originators. The proposed rules revise the bonding requirements
for mortgage bankers and brokers, update advertising requirements,
and change the retention of documents in loan files to meet updat-
ed licensing requirements of mortgage loan originators and data
needed by the NMLSR. The proposed rules related to consumer
finance lenders update the advertising requirements, create a new
bonding requirement, and create a new state background check
requirement. The proposed rules also change the retention of docu-
ments in loan files to meet the updated licensing requirements of
mortgage loan originators and data needed by the NMLSR for
consumer finance lenders. The new rules also regulate the use of
professional designations by mortgage bankers, mortgage brokers,
and loan originators.

Rules Coordinator: Shelley Greiner

Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301

Telephone: (503) 947-7484

Department of Fish and Wildlife
Chapter 635

Rule Caption: Recreational Sturgeon, Commercial Shad, and
Miscellaneous Fishing Regulations for 2010.
Date: Time: Location:
3-12-10 8 a.m. Dept. of Fish & Wildlife,
Commission Rm.
3406 Cherry Ave. NE
Salem, OR 97103
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.138, 496.146, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Proposed Adoptions: Rules in 635-017, 635-023, 635-042
Proposed Amendments: Rules in 635-017, 635-023, 635-042
Proposed Repeals: Rules in 635-017, 635-023, 635-042
Last Date for Comment: 3-12-10
Summary: Consider amendments of rules related to: (1) Commer-
cial shad fishing in the Columbia River mainstem; and (2) Recre-
ational sturgeon fishing in the Columbia and Willamette Rivers.
Housekeeping and technical correction to the regulations may
occur to ensure rules consistency.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033
Rule Caption: Adopt and Modify Commercial Pacific Sardine,
Sport Pacific Halibut, and Sport Sturgeon Fisheries Rules.
Date: Time: Location:
3-12-10 8 a.m. Dept. of Fish & Wildlife,
Commission Rm.
3406 Cherry Ave. NE
Salem, OR 97103
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.138 & 506.119
Stats. Implemented: ORS 496.162, 506.109 & 506.129
Proposed Adoptions: Rules in 635-004, 635-006, 635-011, 635-039
Proposed Amendments: Rules in 635-004, 635-006, 635-011, 635-
039
Proposed Repeals: Rules in 635-004, 635-006, 635-011, 635-039
Last Date for Comment: 3-12-10
Summary: These rules are for commercial Pacific sardine harvest
specifications for 2010; sport Pacific halibut regulations for 2010;
and prohibiting retention of green sturgeon in sport fisheries.
Housekeeping and technical corrections to the regulations may
occur to ensure rule consistency.

February 2009: Volume 49, No. 2
9



NOTICES OF PROPOSED RULEMAKING

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Department of Forestry

Chapter 629
Rule Caption: Forestland Classification.
Date: Time: Location:
2-16-10 1 p.m. Coos Forest Protective Assoc.
63612 Fifth Rd.
Coos Bay, OR 97420
2-17-10 9 a.m. Douglas Forest Protective Assoc.
1758 Airport Rd.
Roseburg, OR 97470
2-19-10 9 am. Dept. of Forestry Bldg. C

2600 State St.

Salem, OR 97310
Hearing Officer: Charlie Stone
Stat. Auth.: ORS 526.041 & 2009 OL Ch. 69, Sec. 11
Stats. Implemented: ORS 477.205, 477.230 & 526.305-526.370
Proposed Adoptions: 629-045-0020, 629-045-0025, 629-045-
0030, 629-045-0035, 629-045-0040, 629-045-0045, 629-045-0050,
629-045-0055, 629-045-0060, 629-045-0065
Proposed Repeals: 629-045-0005, 629-045-0010
Last Date for Comment: 2-22-10
Summary: The proposed rule reflect change made by the Legisla-
tive Assembly through chapter 69, Oregon Laws 2009. These rules
include; how lands are to be classified, classification requirements
and limitations, the requirements for maps used in the process, when
to hold community meetings, requirements for the formal written
order and limitations of the protection district and State Forester. The
proposed rulemaking also repeals the current rules.
Rules Coordinator: Sabrina Perez
Address: Department of Forestry, 2600 State St., Salem, OR 97310
Telephone: (503) 945-7210

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance,
medical assistance, or Supplemental Nutrition Assistance Program
clients.

Date: Time: Location:
2-22-10 10 am. 500 Summer St. NE, Rm. 225
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 410.070, 411.060, 411.070, 411.598,
411.700,411.806 to 411.845,412.006,412,009,412.014,412.049,
414.033,414.042,414.065 & 2009 OL Ch. 595 & 849

Other Auth.: The Social Security Act (42 USC 602(a) 1396a, 1396d,
1396p); Sec. 4114 of the Food, Conservation and Energy Act of 2008
(122 Stat. 923); Worker, Homeownership, and Business Assistance
Act of 2009 (Pub. Law 111-92); 45 CFR Part 400; 42 CFR 430.10;
42 CFR 433.36; 42 CFR 435.601; Oregon State Plan Under Title
XIX of the Social Security Act Sec. 1917; SNAP-10-6/OR waiver
approval dated November 4, 2009 available from: The Department
of Human Services, Supplemental Nutrition Assistance Program, 500
Summer Street NE, Salem, Oregon 97301; Oregon Health Plan 2
Demonstration Project No. 21-W-00013/ and 11-W-00161/10
Stats. Implemented: ORS 93.268, 113.085, 115.125, 409.050,
410.070, 411.060, 411.070, 411.105, 411.111, 411.598, 411.620,
411.630, 411.635, 411.640, 411.660, 411.690, 411.694, 411.700,
411.708,411.795,411.806 to 411.845,411.825,412.006,412.009,
412.014, 412.049, 412.084, 414.033, 414.042, 414.065, 414.105,
416.310,416.340 & 2009 OL Ch. 595 & 849

Proposed Adoptions: 461-135-0498,461-145-0184
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Proposed Amendments: 461-001-0015, 461-105-0006, 461-115-
0230,461-115-0430,461-115-0651,461-115-0690,461-135-0570,
461-135-0575, 461-135-0730, 461-135-0832, 461-135-0835, 461-
135-1195, 461-145-0022, 461-145-0130, 461-145-0150, 461-145-
0320, 461-145-0550,461-150-0060, 461-150-0090, 461-155-0700,
461-165-0100, 461-165-0200, 461-165-0210, 461-170-0010, 461-
170-0011, 461-170-0100, 461-170-0101, 461-170-0120, 461-175-
0220, 461-175-0270,461-175-0300, 461-180-0050, 461-180-0097,
461-193-0000, 461-193-0042

Proposed Repeals: 461-165-0150

Last Date for Comment: 2-24-10, 5 p.m.

Summary: OAR 461-001-0015 about the definitions used in the
Supplemental Nutrition Assistance Program (SNAP) administrative
rules is being amended to include definitions for employee, employ-
er, externship, graduate assistantship, graduate fellowship, and
internship.

OAR 461-105-0006 about the Department’s business continuity
provisions in the event of an emergency event or a work stoppage;
OAR 461-115-0430 about how the Department determines when it
will periodically redetermine a client’s eligibility for benefits in all
programs except the Emergency Assistance (EA), Employment
Related Day Care (ERDC), Extended Medical Assistance (EXT),
Oregon Health Plan (OHP), Refugee Assistance (REF), Refugee
Assistance Medical (REFM), Supplemental Nutrition Assistance
Program (SNAP), and Temporary Assistance for Domestic Violence
Survivors (TA-DVS) programs; OAR 461-115-0651 about when the
Department requires verification of a client’s SNAP program appli-
cation information and how long the client has to reply; OAR 461-
150-0060 about how and when the Department determines to use
prospective or retrospective eligibility and budgeting (the process of
calculating the benefit level) in the ERDC, Medical Assistance
Assumed (MAA), Medical Assistance to Families (MAF), REF,
REFM, SNAP, and Temporary Assistance for Needy Families
(TANF) programs; OAR 461-165-0100 about the date benefits are
issued in all of the Department’s programs except the EA and SNAP
programs; OAR 461-170-0011 about the changes in circumstances
a client in the Department’s programs must report and when the
client must report them; OAR 461-170-0100 about which filing
groups are subject to the Monthly Reporting System (MRS) require-
ments; OAR 461-170-0101 about which ERDC and SNAP program
clients may participate in the Simplified Reporting System (SRS);
OAR 461-170-0120 about when the Department closes a client’s
benefits due to not receiving or receiving an incomplete Monthly
Change Report; OAR 461-175-0220 about the type of notice the
Department sends a client in situations involving a client’s disqual-
ification from program eligibility; OAR 461-175-0270 about the type
of notice the Department sends to a client assigned to the MRS, SRS,
or Transitional Benefit Alternative (TBA) reporting systems when the
client’s benefits or eligibility for one of the Department programs
changes; and OAR 461-180-0050 about how the Department deter-
mines the effective date for suspending or closing benefits or Job
Opportunity and Basic Skills (JOBS) support service payments are
being amended and OAR 461-165-0150 about the timely issuance
of benefits for TANF program clients assigned to the MRS is being
repealed to eliminate references to the Monthly Reporting System
(MRS) for the Breast and Cervical Cancer Medical (BCCM), Citi-
zen/Alien-Waived Emergent Medical (CAWEM), Continuous Eli-
gibility for OHP-CHP pregnant women (CEC), Continuous Eligi-
bility for Medicaid (CEM), Extended Medical Assistance (EXT),
MAA, MAF, Medical Coverage for Children in Substitute or Adop-
tive Care (SAC), OHP, REFM, SNAP, and TANF programs as clients
will no longer be assigned to the MRS for these programs effective
April 1, 2010.

OAR 461-115-0230 about when and how the Department
conducts interviews of program clients as part of the eligibility deter-
mination process is being amended to state when in the Supplemental
Nutrition Assistance Program (SNAP) the interview may be
waived, the interview may be postponed for certain households meet-
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ing expedited services criteria, the hardship criteria for use of a tele-
phone interview rather than a face-to-face interview, and when the
Department must inform an applicant he or she has missed the first
scheduled interview appointment.

OAR 461-115-0690 about the time limits for an applicant to ver-
ify information after being determined eligible for expedited serv-
ices in the Supplemental Nutrition Assistance Program (SNAP) is
being amended to state when the verification may be postponed and
that notice of the closing of or changes in SNAP program expedit-
ed services benefits due to postponed verification is provided in
accordance with OAR 461-175-0300.

OAR 461-135-0498 is being adopted to state the specific activa-
tion of, eligibility for, and issuance of benefits requirements for the
Pandemic-related Supplemental Nutrition Assistance Program
(PSNAP). This rule is part of the implementation the PSNAP pro-
gram to ensure children certified eligible to receive free and reduced
price school lunches receive nutritional assistance during pandem-
ic-related school closures.

OAR 461-135-0570 about how the Department determines if a stu-
dent is eligible or ineligible for Supplemental Nutrition Assistance
Program (SNAP) benefits is being amended to state that the defini-
tion of employee in OAR 461-001-0015 also applies to this rule. This
rule also is being amended to state that a student participating in a
state or federally funded work study program must be assigned to and
perform work in a work study position in his or her school’s current
academic term to be eligible for SNAP program benefits. This rule
also is being amended to state that work in an externship, graduate
assistantship, graduate fellowship, or internship and work for which
the student receives in-kind payments rather than wages does not
qualify to meet the 20 hours per week working student criteria for
SNAP program eligibility.

OAR 461-135-0575 about the specific eligibility requirements for
Supplemental Nutrition Assistance Program (SNAP) expedited serv-
ices is being amended to clarify when a SNAP program applicant is
screened for and receives expedited services. This rule also is being
amended to state cross-references to rules about eligibility process
interviews, application processing timeframes, and verification
requirements for SNAP program expedited services.

OAR 461-135-0730 about the specific eligibility requirements for
the Department’s Qualified Medicare Beneficiaries (QMB) programs
is being amended to state that to be eligible for the Qualified
Medicare Beneficiaries — Qualified Individuals (QMB-SMF) pro-
gram a client must be receiving Medicare Part A hospital insurance,
including clients who must pay a monthly premium to receive the
Medicare coverage.

OAR 461-135-0832 about the definitions used in the Department’s
Estate Administration rules is being amended to restate the defini-
tion of an “estate” when the Department is seeking reimbursement
of public assistance payments made to a recipient on or after July 18,
1995 and the recipient died on or after October 1, 2008.

OAR 461-135-0835 about the limitations on claims the Depart-
ment may make against the estate of a prior recipient of public assis-
tance is being amended to state that in the Breast and Cervical Can-
cer Medical (BCCM), General Assistance (GA), General Assistance
Medical (GAM), Oregon Health Plan (OHP), Oregon Supplemen-
tal Income Program (OSIP), Oregon Supplemental Income Program
Medical (OSIPM), and Qualified Medicare Beneficiaries (QMB)
programs the Department may file a claim against the estate of a
recipient’s spouse when the recipient’s spouse dies before the
recipient.

OAR 461-135-1195 about the specific requirements to be eligible
for the State Family Pre-SSI/SSDI (SFPSS) program is being amend-
ed to state that a client is required to sign an interim assistance agree-
ment allowing the Department to collect the amount of any interim
SFPSS program benefits a client received once the client receives an
initial Supplemental Security Income payment. This rule also is
being amended to make permanent the temporary rule changes effec-
tive November 16, 2009.

Oregon Bulletin

OAR 461-145-0022 about how the Department treats annuities in
the Oregon Supplemental Income Program Medical (OSIPM) pro-
gram is being amended to revise and ease the requirements for an
annuity to be considered actuarially sound.

OAR 461-145-0130 about how the Department treats a client’s
earned income when making eligibility and benefit determinations
is being amended in response to a recent change in federal guidelines
to exclude the earned income of temporary census workers from con-
sideration when the Department determines eligibility and benefit
level for a client in the Supplemental Nutrition Assistance Program
(SNAP). This rule also is being amended to make permanent the tem-
porary rule changes effective January 1,2010.

OAR 461-145-0150 about the treatment of educational income is
being amended to state the Department’s policy for the treatment of
educational income from an externship, graduate assistantship,
graduate fellowship, and internship.

OAR 461-145-0184 is being adopted to state how the Department
treats payments received by a veteran or the spouse of a veteran who
served in the military of the Government of the Commonwealth of
the Philippines during World War II and made under the Filipino Vet-
erans Equity Compensation Fund authorized by the American Recov-
ery and Reinvestment Act of 2009.

OAR 461-145-0320 about how the Department treats the value of
life and burial insurance policies when determining a client’s eligi-
bility (the decision as to whether an individual qualifies, under finan-
cial and nonfinancial requirements, to receive program benefits) and
benefit level is being amended to state that benefits paid on a life
insurance policy are counted as unearned income in the month paid
and as a resource in following months whether the payment result-
ed from the death of the insured individual or the insured individual
received accelerated payments before death. This rule also is being
amended to state that a deduction of $1,500 from a life insurance
payment for the cost of the deceased individual’s last illness and bur-
ial is allowed only when the payment resulted from the insured indi-
vidual’s death.

OAR 461-145-0550 about how the Department treats unemploy-
ment compensation benefits when determining a client’s income is
being amended — in response to recent federal legislation, the Work-
er, Home Ownership, and Business Assistance Act of 2009 (Pub. Law
111-92) — to state that the $25 supplemental payment authorized by
the American Recovery and Reinvestment Act of 2009 is excluded
from income when determining eligibility for all of the Department’s
programs. This amendment makes permanent the temporary rule
changes effective November 24, 2009.

OAR 461-150-0090 about how the Department treats contract and
self-employment income for clients in all programs, except the Ore-
gon Health Plan (OHP) and Refugee Assistance Medical (REFM)
programs, who are assigned to prospective budgeting is being amend-
ed to state how the Department determines countable income when
current contract income is not representative of future income. This
rule also is being amended to state that in the Employment Related
Day Care (ERDC), Food Stamp (FS), Medical Assistance Assumed
(MAA), Medical Assistance to Families (MAF), Refugee Assistance
(REF), and Temporary Assistance for Needy Families (TANF) pro-
grams non-self employment income received during a less than 12-
month period but intended as a full year’s income is annualized.
These rule amendments also make permanent the temporary rule
changes effective December 1, 2009.

OAR 461-155-0700 about special needs payments for personal
incidentals and room and board allowances to Oregon Supplemen-
tal Income Program — Medical (OSIPM) program clients in com-
munity-based care facilities is being amended to state when the pay-
ment is made and how the Department calculates the amount of the
special needs payment for a legally married couple when one spouse
is institutionalized and the other is a community spouse (not in a
medical institution or nursing facility) and the client does not have
sufficient income to divert to the community spouse. This rule also
is being amended to remove a reference to the Oregon Supplemen-
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tal Income Program (OSIP) as regular payments under the OSIP pro-
gram were discontinued effective January 1, 2010 in response to HB
3065 (2009 Or. Laws ch. 849).

OAR 461-165-0200 about when and how the Department sup-
plements or restores benefits for a client is being amended in
response to federal legislation (Section 4114 of the Food, Conser-
vation and Energy Act of 2008 (122 Stat. 923)) to remove language
entitling a Supplemental Nutrition Assistance Program (SNAP) client
to restoration of lost benefits when the benefits were deposited in an
electronic benefit transfer (EBT) account and subsequently returned
because the benefits expired.

OAR 461-165-0210 about how the Department calculates the
amount of benefits to be restored or supplemented is being amend-
ed in response to federal legislation (Section 4114 of the Food,
Conservation and Energy Act of 2008 (122 Stat. 923)) to remove lan-
guage describing how the Department calculates the amount
Supplemental Nutrition Assistance Program (SNAP) benefits being
restored when the benefits were deposited in an electronic benefit
transfer (EBT) account and subsequently returned because the ben-
efits expired.

OAR 461-170-0010 about a Department client’s responsibility to
report a change in circumstances to the Department is being amend-
ed to indicate that a change is considered reported when reported by
a client, authorized representative, or ineligible student in the house-
hold.

OAR 461-175-0300 about the requirements for when the Depart-
ment must provide an additional decision notice (a written notice of
a decision by the Department regarding an individual’s eligibility for
benefits) at the time of changes in a program to a client’s benefits
when the Department previously has sent the client notice is being
amended to revise the situations in which no additional decision
notice may be sent as well as the situations in which a decision notice
may be sent but not a timely decision notice.

OAR 461-180-0097 about the effective date on which a premium
payment for a client in the Oregon Health Plan - Adults (OHP-OPU)
program starts or ends is being amended to state the effective date
that an OHP-OPU program client is required to start paying the pre-
mium is the first of the month following the month the Department
makes an eligibility determination.

OAR 461-193-0000 about client rights in the New Arrival
Employment Services (NAES) and Refugee Case Services Project
(RCSP) programs is being amended to remove language referencing
an internal contractor complaint handling procedure.

OAR 461-193-0042 about the requirements for New Arrival
Employment Services (NAES) and Refugee Case Services Project
(RCSP) program clients to follow an employment plan is being
amended to correct a rule reference and replace outdated language
with current Department terminology concerning resolution of client
disagreements over provisions of their employment plans.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until February 24, 2010 at
5 p.m. Written comments may be submitted via e-mail to
Annette. Tesch@state .or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS — Children, Adults, and
Families Division, 500 Summer Street NE, E-48, Salem, Oregon,
97301. The Department provides the same consideration to written
comment as it does to any oral or written testimony provided at the
public hearing.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301

Telephone: (503) 945-6067

Oregon Bulletin

Department of Human Services,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: January 10 Technical Changes to the January 1,
2010-December 31, 2011 health Services Commission’s
Prioritized List of Health Services; correct line change.
Stat. Auth.: ORS 192.527, 192.528,409.050 & 414.065
Stats. Implemented: ORS 192.527, 192.528,414.010, 414.065 &
414.727
Proposed Amendments: 410-141-0520
Proposed Repeals: 410-141-0520(T)
Last Date for Comment: 2-19-10
Summary: The Oregon Health Plan Program administrative rules
govern Division of Medical Assistance Programs’ (DMAP) payments
for services provided to certain clients. DMAP temporarily amend-
ed 410-141-0520, referencing the January 1, 2010-December
31,2011 Oregon Health Services Commission’s Prioritized List of
Health Services that reflects interim modifications and technical
changes made, subject to Centers for Medicare and Medicaid Serv-
ices (CMS) approval January 1, 2010. The January 1, 2010 interim
modifications and technical changes include application of 2009
national code to the HSC lines and HSC guideline refinements.

Retroactively, to January 1, 2010, the 2010-11 Prioritized List
includes 678 lines (down from 680), with a funding line that covers
all services appearing on line 1-502. The change in the funding line
number from 503 to 502 does not result in a reduction in covered
services.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

Department of Human Services,
Public Health Division
Chapter 333

Rule Caption: New Disease Reporting Requirements.
Date: Time: Location:
2-22-10 1 p.m. 800 NE Oregon St., Rm. 1E
Portland, OR 97232
Hearing Officer: Staff
Stat. Auth.: ORS 409.050, 431.262, 433.004, 433.006, 433.017,
433.360, 433.365,437.010, 438.450, 616.450, 616.745 & 624.080
Stats. Implemented: ORS 409.050, 431.262, 433.004, 433.006,
433.017, 433.040, 433.110, 433.360, 433.365, 437.010, 438.030,
438.310,616.745, 624.080 & 624.380
Proposed Adoptions: 333-018-0013, 333-018-0017, 333-026-
0030
Proposed Amendments: 333-017-0000, 333-017-0005, 333-018-
0000, 333-018-0010, 333-018-0015,333-018-0018, 333-019-0017,
333-019-0027, 333-019-0036
Last Date for Comment: 2-22-10, 5 p.m.
Summary: The Department of Human Services, Public Health Divi-
sion is proposing to amend and adopt rules in OAR chapter 333, divi-
sions 17, 18, 19 and 26 related to disease reporting requirements.
These rule changes include updating definitions, e.g., novel influen-
za, mandating electronic laboratory for high-volume laboratories;
updating reportable diseases requiring immediate notification; adding
pertinent zoonotic diseases to the list of reportable diseases; speci-
fying that Rabies Vaccination Certificates be completed and signed
only by licensed veterinarians. In addition, statutory and other ref-
erences are being updated; the period for which vaccinated dogs,
cats, and ferrets must be quarantined, following exposure to rabies,
is being changed; eliminating chlamydial infection as rational for
treatment; specifying the primary means of assessing risk for and
treatment of neonatal gonococcal infection; limiting persons covered
by the rule to health care providers; adding civil penalties for viola-
tions of OAR chapter 333, divisions 18 and 19.

February 2009: Volume 49, No. 2
12



NOTICES OF PROPOSED RULEMAKING

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

ecccccccoe

Rule Caption: Public drinking water system compliance and
domestic well testing.
Date: Time:
3-10-10 1 p.m.

Location:

800 NE Oregon St., Rm. 1C
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 197.180,448.131, 448.150 & 448.271

Other Auth.: 2009 OL Ch. 284

Stats. Implemented: ORS 197.180, 431.110, 431.120, 431.123,
431.131, 431.150, 448.115, 448.123, 448.131, 448.135, 448.150,
448.160, 448.175, 448.268, 448.271, 448.273, 448.278, 448.279,
448.280, 448.285, 448.290, 448.295, 448.300, 448.450, 448.455,
448.460, 448.465 & 448.994

Proposed Adoptions: 333-061-0324

Proposed Amendments: 333-061-0005, 333-061-0010, 333-061-
0015, 333-061-0020, 333-061-0030, 333-061-0032, 333-061-0034,
333-061-0036, 333-061-0040, 333-061-0042, 333-061-0043, 333-
061-0045, 333-061-0050, 333-061-0055, 333-061-0057, 333-061-
0058, 333-061-0060, 333-061-0061, 333-061-0062, 333-061-0063,
333-061-0064, 333-061-0065, 333-061-0070, 333-061-0071, 333-
061-0072, 333-061-0073, 333-061-0076, 333-061-0077, 333-061-
0090, 333-061-0228, 333-061-0230, 333-061-0235, 333-061-0245,
333-061-0265, 333-061-0290, 333-061-0305, 333-061-0310, 333-
061-0325, 333-061-0330, 333-061-0335

Proposed Repeals: 333-061-0215, 333-061-0295, 333-061-0315,
333-061-0320

Last Date for Comment: 3-19-10, 5 p.m.

Summary: The Department of Human Services, Public Health
Division is proposing to amend Oregon Administrative Rules 333-
061-0010 through 333-061-0325 to comply with changes made to
ORS 448.271 with the passage of SB 739 during the 2009 legisla-
tive session, to amend accredited laboratory and mandatory report-
ing criteria, and to amend the scope of the public water system def-
inition in response to activity completed during the 2009 legislative
session. Amendments also reflect housekeeping changes related to
federal regulations published in the January 4, January 5 and Novem-
ber 8, 2006 Federal Registers. These proposed rule amendments are
necessary for state primacy requirements relating to surface water
treatment requirements, microbiological monitoring requirements for
water systems supplied by groundwater sources, monitoring require-
ments for disinfection byproducts, variances from treatment tech-
niques, and lead and copper monitoring and public education require-
ments. Some housekeeping changes are also proposed for
reorganization and clarification of the rules division. Four rules are
being repealed because they are redundant and duplicate other rules
within the division. One rule change will increase fees for a small
number of community water system that provide water on a whole-
sale basis but do not directly serve individual customers. This rule
change also adds a late fee if a water system does not pay its
sanitary surveys fee in a timely manner.

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Rule Caption: Ambulance Service Licensing.

Date: Time: Location:

2-24-10 1:15 p.m. 800 NE Oregon St., Rm. 1E
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 682.017

Stats. Implemented: ORS 682.017-682.117 & 682.991

Oregon Bulletin

Proposed Amendments: 333-250-0010, 333-250-0020, 333-250-
0040, 333-250-0041, 333-250-0042, 333-250-0043, 333-250-0044,
333-250-0045, 333-250-0046, 333-250-0047, 333-250-0048, 333-
250-0049, 333-250-0060, 333-250-0070

Last Date for Comment: 2-26-10, 5 p.m.

Summary: The Department of Human Services, Public Health Divi-
sion is proposing to permanently amend Oregon Administrative
Rules chapter 333, division 250, to streamline and clarify rules
pertaining to ambulance service licensing.

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Rule Caption: Ambulance Vehicle Licensing.

Date: Time: Location:

2-24-10 1:15 p.m. 800 NE Oregon, St., Rm. 1E
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 682.017

Stats. Implemented: ORS 682.017-682.117 & 682.991

Proposed Amendments: 333-255-0000, 333-255-0010, 333-255-

0030, 333-255-0060, 333-255-0070, 333-255-0071, 333-255-0072,

333-255-0073, 333-255-0081, 333-255-0082, 333-255-0091, 333-

255-0092

Last Date for Comment: 2-26-10, 5 p.m.

Summary: The Department of Human Services, Public Health Divi-

sion is proposing to permanently amend Oregon Administrative

Rules chapter 333, division 255, to streamline and clarify rules per-

taining to ambulance vehicle licensing.

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,

800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

ecccccccoe

Rule Caption: Update of rules pertaining to certification of

Emergency Medical Technicians and First Responders.

Date: Time: Location:

2-24-10 1:15 p.m. 800 NE Oregon St., Rm. 1E
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 682.017, 682.025, 682.028, 682.204, 682.208,

682.212,682.215,682.216, 682.220, 682.224 & 682.265

Stats. Implemented: ORS 682.017-682.991

Proposed Adoptions: 333-265-0015, 333-265-0083, 333-265-

0085, 333-265-0087, 333-265-0105

Proposed Amendments: 333-265-0000, 333-265-0010, 333-265-

0012, 333-265-0014, 333-265-0016, 333-265-0018, 333-265-0020,

333-265-0022, 333-265-0023, 333-265-0025, 333-265-0030, 333-

265-0040, 333-265-0050, 333-265-0060, 333-265-0070, 333-265-

0080, 333-265-0090, 333-265-0100, 333-265-0110, 333-265-0140,

333-265-0150, 333-265-0160, 333-265-0170

Proposed Repeals: 333-265-0180

Last Date for Comment: 2-26-10, 5 p.m.

Summary: The Department of Human Services, Public Health

Division is proposing to make permanent changes in Oregon Admin-

istrative Rules chapter 333, division 265, to streamline and clarify

rules, address requirements for training, testing and certification of

first responders and EMTs, to comply with new legislation passed

during the 2009 legislative session (HB 2059 and HB 3097), to pre-

pare for upcoming curriculum changes and certification levels, and

propose changes in fees effective on the date these rules go into effect

with a gradual increase every two years until 2013.

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,

800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291
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Department of Justice
Chapter 137

Rule Caption: Rebuttals to support amounts, paternity only servic-
es, time frames for mailing and establishing medical support.
Stat. Auth.: ORS 25.080, 25.270-25.290 & 180.345

Stats. Implemented: ORS 25.020, 25.080, 25.140, 25.164,
25.270-25.343,25.381,107.108 & 183 .415

Proposed Adoptions: 137-050-0760

Proposed Amendments: 137-055-1070, 137-055-2160, 137-055-
3340

Proposed Repeals: 137-050-0760(T)

Last Date for Comment: 2-26-10, 5 p.m.

Summary: OAR 137-050-0760 is being adopted to provide factors
for rebuttal to the presumed correct child support amount. This rule
replaces the temporary rule which was effective January 4, 2010. It
is being changed to clarify that the rebuttal factors listed may not
include all possible rebuttal factors, and to remove the requirement
to use certain rebuttal factors in each area subject to rebuttal.

OAR 137-055-1070 is being amended to provide criteria under
which the program may provide services sufficient to establish pater-
nity, without seeking a cash child support or medical support order.

OAR 137-055-2160 is being amended to clarify time frames when
service is made by mail.

OAR 137-055-3340 is being amended to clarify how the program
will establish medical support and administer contingent medical
provisions in orders.

Rules Coordinator: Vicki Tungate
Address: 494 State Street, Suite 300, Salem, OR 97301
Telephone: (503) 986-6086

Department of Revenue

Chapter 150
Rule Caption: Tax amnesty program; 25 percent post-amnesty
penalty.
Date: Time: Location:
2-22-10 10 a.m. Fishbowl Conference Rm.

955 Center St. NE
Salem, OR

Hearing Officer: Staff
Stat. Auth.: ORS 305.100 & 305.229
Stats. Implemented: ORS 305.100 & 2009 OL Ch. 710
Proposed Adoptions: 150-305.100-(C)
Proposed Repeals: 150-305.100-(C)(T)
Last Date for Comment: 2-22-10, 5 p.m.
Summary: The proposed rule defines terms and articulates policy
relating to the tax amnesty program, specifically as it relates to:

(1) Filing dates and deadlines;

(2) Installment payments;

(3) Amnesty-related closing agreements;

(4) When the 25% post amnesty penalty will and will not be
imposed, and when the department may waive the penalty.
Rules Coordinator: Debra L. Buchanan
Address: Department of Revenue, 955 Center St. NE, Salem, OR
97301-2555
Telephone: (503) 945-8653

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Periodic Test of Driver’s Eyesight for Driver
License Renewal.

Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.070, 807.120 &
807.150

Stats. Implemented: ORS 807.120, 807.150 & 807.310
Proposed Amendments: 735-062-0060

Last Date for Comment: 2-22-10

Oregon Bulletin

Summary: Persons 50 years of age or older must have their eyesight
tested when their driver license is renewed. Effective January 1,2010,
some driver licenses are issued for a period that is less than eight
years if the person is legally present in the United States on a tem-
porary basis. DMV proposes to amend OAR 735-062-0060 to clar-
ify that an eyesight test will be required whenever a person who is
50 years of age or older renews a driver license, regardless of the
length of time it is valid. DMV also proposes to amend OAR 735-
062-0060 to clarify that even if the person is under 50 years of age
at the time he or she applies for renewal, DMV will conduct an eye-
sight test if the license to be renewed expires on or after the person’s
50th birthday. For example, a person who applies for renewal at age
48 or 49 may be required to pass an eyesight test if he will be 50
years of age or older when his current driver license expires. This
must be clarified because effective January 1,2010, OAR 735-062-
0090 allows a person to renew driving privileges up to 14 months
prior to expiration. Also, the rule is being amended to clarify that if
the driver license expires when the person is 49 years of age, but the
person does not apply for renewal until he or she is 50 years of age
or older, the person’s eyesight will be tested.

Other changes are made for clarity and consistency with other
DMV rules.

Text of proposed and recently adopted ODOT rules can be found
at website http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: CDL Medical Programs Particularly Waivers of
Physical Disqualification.
Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.040 & 809.419
Other Auth.: Title 49, CFR Sec. 391.41-391.49
Stats. Implemented: ORS 807.040, 807.100, 807.150 & 809.419
Proposed Amendments: 735-063-0000, 735-063-0050, 735-063-
0060, 735-063-0070, 735-063-0075
Last Date for Comment: 2-22-10
Summary: OAR 735-063-0070 establishes DMV’s program for
issuing a Waiver of Physical Disqualification to a driver of a com-
mercial motor vehicle (CMV) who does not meet all physical qual-
ification standards set by the Federal Motor Carrier Safety Admin-
istration (FMCSA). The Oregon Waiver of Physical Disqualification
Program allows drivers with certain disqualifying conditions to meet
the physical qualification requirements for issuance of a commercial
driver license (CDL) or commercial driver permit to operate a
CMV in intrastate commerce, but only if the driver is able to show
that the condition does not impair his or her ability to operate a CMV
safely.

The current rule does not specify the physical conditions for which
a driver may qualify for a Waiver of Physical Disqualification. The
medical guidelines used to determine whether a person qualifies for
a Waiver of Physical Disqualification were initially developed in the
late 1970’s and early 1980’s. DMV recently evaluated our program
to see if it was consistent with current medical practices and feder-
al guidelines. DMV determined that we would issue a Waiver of
Physical Disqualification for five FMCSA physical disqualifications
that have clearly defined standards and for which issuance of a waiv-
er is supported by FMCSA medical advisory reports and DMV expe-
rience that providing a waiver for these types of conditions has shown
no adverse affect on safety. The five disqualifying physical conditions
that DMV will consider for a waiver are: loss or impairment of limb;
diabetes; seizure disorder; impaired vision; and hearing loss. There-
fore, DMV proposes to amend OAR 735-063-0070 to specify the dis-
qualifying conditions for which a waiver may be issued. DMV pro-
poses to further amend OAR 735-063-0070 to specify that those
waivers issued prior to August 10,2009 for a sleep disorder or a car-
diac condition may be renewed as long as all other qualification
requirements are met.
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The proposed changes to the other rules that are part of this rule-
making are for consistency, clarity and to fix typographical errors.

Text of proposed and recently adopted ODOT rules can be found
at website http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Department of Transportation,
Highway Division
Chapter 734

Rule Caption: ODOT intends to amend rules regarding tire require-
ments for triple trailer combinations.

Stat. Auth.: ORS 184.616, 184.619 & 818.220

Stats. Implemented: ORS 818.200 & 818.220

Proposed Amendments: 734-074-0008, 734-074-0020

Last Date for Comment: 2-22-10

Summary: OAR 734-074-0008 contains definitions for Division 74
rules. OAR 734-078-0020 describes maximum allowable weights for
axles and tires for vehicles operating in excess of statutory weight
limits. Currently, a triple trailer combination in Oregon is required
to use four tires on each single axle of a triple trailer combination.
Advancement in tire technology since the current rule was adopted
has resulted in development and national usage of a single wide base
tire capable of replacing two tires on each side of an axle without
compromising performance or safety. The Oregon Trucking Asso-
ciation requested a revision to the current rules to allow use of two
new generation wide base single tires in lieu of four tires on converter
dollies utilized in triple trailer combinations, citing:

e National Highway Transportation Safety Administration
approval of wide base single tires on heavy trucks;

* Environmental Protection Agency , through their SmartWay Pro-
gram, promotion of wide base single tires because of their lower
rolling resistance and resultant fuel savings and reduced emissions;

* Reduced employee injuries resulting from maneuvering equip-
ment at terminals;

* A nine year history of usage of wide base single tires; and

* That Oregon is currently the only state prohibiting use of wide
base single tires on triple trailer combinations.

The proposed definition of “new generation wide base single tire”
is uniform with the Western Alliance of State Highway Transporta-
tion Organization definition. Use of new generation wide base sin-
gle tires is proposed provided vehicle, axle or tire load rating require-
ments are not compromised

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Highway Division, 355
Capitol St. NE, Rm. 29, Salem, OR 97301

Telephone: (503) 986-3171

Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Amendment of Federal safety and hazardous
materials transportation regulations affecting motor carriers.

Stat. Auth.: ORS 153.022, 184.616, 184.619, 469.470, 823.011,
823.061,825.137, 825.210, 825.232, 825.252, 825.258 & 825.990
Stats. Implemented: ORS 825.210, 825.250, 825.252, 825.258 &
825.260

Proposed Amendments: 740-100-0010, 740-100-0060, 740-100-
0065, 740-100-0070, 740-100-0080, 740-100-0085, 740-100-0090,
740-110-0010

Last Date for Comment: 2-22-10

Summary: These rules cover the annual adoption of federal motor
carrier safety and hazardous materials transportation regulations. In
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addition, these rules cover the adoption of international standards
related to driver, vehicle and hazardous materials out-of-service vio-
lations. The changes are necessary to ensure Oregon’s motor carri-
er safety; hazardous materials; and driver, vehicle and hazardous
materials out-of-service requirements are current with national and
international standards. Amendments to the adoption of CFR 49 Part
391 regarding driver qualifications for intrastate motor carriers are
necessary to ensure compatibility with federal regulations. Oregon
stands to lose approximately $2.4 million of Motor Carrier Safety
Assistance Program (MCSAP) funds if it fails to amend and main-
tain compatible rules.

Text of proposed and recently adopted ODOT rules can be found
at website http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Employment Department,
Child Care Division
Chapter 414

Rule Caption: Amends rules regarding the Criminal History
Registry, renames to Central Background Registry, expands defini-
tion of subject individual.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657.610

Proposed Amendments: 414-061-0000, 414-061-0010, 414-061-
0020,414-061-0030,414-061-0040,414-061-0050, 414-061-0060,
414-061-0070, 414-061-0080, 414-061-0090, 414-061-0100, 414-
061-0110, 414-061-0120

Last Date for Comment: 6-18-10

Summary: Renames the Criminal History Registry to the Central
Background Registry for the purposes of Child Care Division rules
and expands the definition of subject individual.

Rules Coordinator: Janet Orton

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Rule Caption: Amends rules regarding Registered Family Child
Care Homes.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657.610

Proposed Amendments: 414-205-0000, 414-205-0010, 414-205-
0020,414-205-0035,414-205-0040,414-205-0055,414-205-0065,
414-205-0075, 414-205-0085, 414-205-0090, 414-205-0100, 414-
205-0110, 414-205-0120, 414-205-0130, 414-205-0140, 414-205-
0150, 414-205-0160, 414-205-0170

Last Date for Comment: 6-18-10

Summary: Amends rules to change the reference to the Criminal
History Registry to the Central Background Registry, changes the
term “special needs child” to child with special needs, specifies the
licensing requirements and revises rules regarding imposition of civil
penalties on Registered Family Child Care Homes for rule violations.
This rules also prohibits providers who have had certain negative
actions taken against their license or enrollment in the Central Back-
ground Registry from doing certain types of exempt child care.
Rules Coordinator: Janet Orton

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Rule Caption: Amends rules regarding Certified Child Care
Centers and adopts rules regarding civil penalties for Certified
Child Care Centers.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657.610

Proposed Adoptions: 414-300-0415
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Proposed Amendments: 414-300-0000, 414-300-0005, 414-300-
0010,414-300-0015, 414-300-0020, 414-300-0030, 414-300-0040,
414-300-0050, 414-300-0060, 414-300-0070, 414-300-0080, 414-
300-0090, 414-300-0100, 414-300-01120, 414-300-0115, 414-
300-0120, 414-300-0130, 414-300-0140, 414-300-0150, 414-300-
0160, 414-300-0170,414-300-0180, 414-300-0190, 414-300-0200,
414-300-0210, 414-300-0215, 414-300-0220, 414-300-0230, 414-
300-0240, 414-300-0250, 414-300-0260, 414-300-0270, 414-300-
0280, 414-300-0290, 414-300-0295, 414-300-0300, 414-300-0310,
414-300-0320, 414-300-0330, 414-300-0340, 414-300-0350, 414-
300-0360, 414-300-0380, 414-300-0390, 414-300-0400, 414-300-
0410

Last Date for Comment: 6-18-10

Summary: Amends rules to change the reference to the Criminal
History Registry to the Central Background Registry, changes the
term “special needs child” to child with special needs, specifies the
licensing requirements and adopts rules regarding imposition of civil
penalties on Certified Child Care Centers. This rule also prohibits
providers who have had certain negative actions taken against their
license or enrollment in the Central Background Registry from doing
certain types of exempt child care.

Rules Coordinator: Janet Orton

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccos

Rule Caption: Amends rules regarding Certified Family Child Care
Centers and adopts rules regarding civil penalties for Certified
Family Child Care Centers.
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657.610
Proposed Adoptions: 414-350-0405
Proposed Amendments: 414-350-0000, 414-350-0010, 414-350-
0020, 414-350-0030, 414-350-0040, 414-350-0050, 414-350-0060,
414-350-0070, 414-350-0080, 414-350-0090, 414-350-0100, 414-
350-0110, 414-350-0115, 414-350-0120, 414-350-0130, 414-350-
0140,414-350-0150,414-350-0160, 414-350-0170,414-350-0180,
414-350-0190, 414-350-0200, 414-350-0210, 414-350-0220, 414-
350-0230, 414-350-0235, 414-350-0240, 414-350-0250, 414-350-
0375, 414-350-0380, 414-350-0390, 414-350-0400
Last Date for Comment: 6-18-10
Summary: Amends rules to change the reference to the Criminal
History Registry to the Central Background Registry, changes the
term “special needs child” to child with special needs, specifies the
licensing requirements and adopts rules regarding imposition of civil
penalties on Certified Child Care Centers for rule violations. This
rule also prohibits providers who have had certain negative actions
taken against their license or enrollment in the Central Background
Registry from doing certain types of exempt child care.
Rules Coordinator: Janet Orton
Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311
Telephone: (503) 947-1724

Land Conservation and Development Department

Chapter 660

Rule Caption: Uses authorized on land designated urban and rural
reserves in the Portland Metro region.
Date: Time: Location:
3-18-10 8:30 a.m. Bend Police Dept.
Municipal Court Rm.
555 NE 15th St.
Bend, OR 97701
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040
Other Auth.: Statewide planning goals (OAR 600-015), especially
goals 3,5 & 12
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Stats. Implemented: ORS 195.137-195.145, 197.610-197.626,
215.213(10)(a),215.283(10)(a), 215.296,215.298, 215 .425 & 2007
OL Ch. 723

Proposed Amendments: 660-027-0010, 660-027-0070

Last Date for Comment: 3-18-10

Summary: The proposed amendments to rules OAR 660-027-0010
and 660-027-0070 would clarify the intent of the Land Conservation
and development Commission with regard to provisions in OAR 660-
027-0070 that prohibit counties from amending land use regulations
for areas designated as urban or rural reserves to allow uses that were
not allowed at the time of their designations as reserves. State statutes
and LCDC rules currently allow certain uses to be allowed on farm
and forest lands through a plan amendment process. These uses
include:

(1) New significant Goal 5 resources; Goal 5, its implementing
rules and related statutes require plan amendments and correspon-
ding zone amendments to allow the use of and/or protect newly-
inventoried significant Goal 5 resources;

(2) New roads, highways and other transportation facilities and
improvements; certain statutory provisions and LCDC rules require
plan and zone amendments, and in some cases an exception to
statewide goals, in order to authorize certain new roads, highways
and other transportation facilities and improvements, as specified in
OAR 215.213(10)(a), 215.283(10)(a), and 215.296.

Rules Coordinator: Casaria Tuttle
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322
Oregon Business Development Department
Chapter 123

Rule Caption: Rules define standards and application process for
Oregon Cultural Trust Grants.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 359.400-359 444
Proposed Adoptions: 123-500-0010, 123-500-0015, 123-500-
0035, 123-500-0045, 123-500-0055, 123-500-0075, 123-500-0080,
123-500-0150, 123-500-0160, 123-500-0170, 123-500-0175
Proposed Amendments: 123-500-0000, 123-500-0005
Proposed Repeals: 123-500-0070
Proposed Ren. & Amends: 123-500-0020 to 123-500-0090, 123-
500-0030 to 123-500-0100, 123-500-0040 to 123-500-0110, 123-
500-0050 to 123-500-0120, 123-500-0060 to 123-500-0130
Last Date for Comment: 2-21-10
Summary: The new proposed Oregon Cultural Trust Grants rules
help to protect and stabilize Oregon Cultural resources, creating a
solid process for administering cultural participation grants. The rules
define who is eligible for participation grants and the cultural devel-
opment grant program as well as core partner agencies. These rules
also set out cultural planning expectations for communities who can
then access the participation grants.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Oregon Department of Education

Chapter 581

Rule Caption: Modifies form for school sports pre-participation
examination.

Date: Time:
2-24-10 1 p.m.

Location:

Rm. 251A & B
255 Capitol St. NE
Salem, OR 97310
Hearing Officer: Cindy Hunt

Stat. Auth.: ORS 326.051

Stats. Implemented: ORS 336.479

Proposed Amendments: 581-021-0041
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Last Date for Comment: 2-24-10, 5 p.m.

Summary: The rule amendments modify the form required for
school sports pre-participation examinations. The form also sets out
the protocol that must be used by health care professionals for con-
ducting the physical examination. The form was last amended in June
2004.

Rules Coordinator: Diane Roth

Address: 255 Capitol St. NE, Salem, OR 97310

Telephone: (503) 947-5791

ecccccccos

Rule Caption: Modifies approved transportation costs for purposes
of State School Fund distribution.

Date: Time: Location:

2-24-10 1 p.m. Rm.251A & B
255 Capitol St. NE
Salem, OR

Hearing Officer: Cindy Hunt

Stat. Auth.: ORS 327.013 & 820.100-820.120

Stats. Implemented: ORS 327.013 & 820.100-820.120
Proposed Amendments: 581-023-0040

Last Date for Comment: 2-24-10, 5 p.m.

Summary: The rule amendments do the following:

(1) Update the non-reimbursable cost rate per mile for 09-10 and
1011 school years. This is a requirements every two years that the
Department of Education update these rates.

(2) Add language to bring the OAR in line with ORS 468A.795
and 468A.801 that were changed in the 2009 legislative session by
SB 610.

(3) Add language to clarify that the purchase of land for trans-
portation shall not be included in the Bus and Garage Depreciation
Report, since land does not depreciate.

Rules Coordinator: Diane Roth
Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310
Telephone: (503) 947-5791
Oregon Health Licensing Agency
Chapter 331

Rule Caption: General maintenance, standardize central agency
programs, adopt event facility license/temporary practitioner

permit.
Date: Time: Location:
3-1-10 9 a.m. Rhoades Conference Rm.

700 Summer St. NE, Suite 320

Salem, OR
Hearing Officer: Bert Krages
Stat. Auth.: ORS 676.605, 676.606, 676.608, 676.612, 676.615,
676.617, 676.618, 676.992, 690.355, 690.360, 690.365, 690.370,
690.380, 690.385, 690.390, 690.405, 690.407 & 690.410
Stats. Implemented: ORS 676.605, 676.606, 676.608, 676.612,
676.615, 676.617, 676.618, 676.992, 690.355, 690.360, 690.365,
690.370, 690.380, 690.385, 690.390, 690.405, 690.407 & 690.410
Proposed Adoptions: 331-565-0090, 331-565-0095
Proposed Amendments: 331-505-0000, 331-505-0010, 331-510-
0000, 331-515-0000, 331-515-0010, 331-515-0020, 331-515-0030,
331-520-0000, 331-520-0010, 331-520-0030, 331-520-0040, 331-
520-0070, 331-525-0020, 331-525-0035, 331-525-0038, 331-525-
0040, 331-525-0055,331-525-0060, 331-525-0065, 331-530-0000,
331-530-0020, 331-535-0000, 331-535-0010, 331-535-0020, 331-
535-0030, 331-535-0040, 331-535-0050, 331-535-0060, 331-535-
0070, 331-535-0080, 331-540-0000, 331-540-0010, 331-540-0020,
331-540-0030, 331-545-0000, 331-545-0020, 331-550-0000, 331-
555-0010, 331-555-0030, 331-555-0040, 331-560-0000, 331-560-
0010, 331-560-0020, 331-560-0030, 331-560-0060, 331-565-0000,
331-565-0020, 331-565-0025, 331-565-0030, 331-565-0040, 331-
565-0050, 331-565-0060, 331-565-0075, 331-565-0080, 331-565-
0085,331-570-0000, 331-570-0020, 331-575-0000, 331-575-0010,
331-575-0020, 331-575-0030, 331-575-0050, 331-580-0000, 331-
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580-0010, 331-580-0020, 331-580-0030, 331-585-0000, 331-585-
0010, 331-585-0020, 331-585-0030, 331-585-0040, 331-590-0000,
331-590-0020

Proposed Repeals: 331-520-0060, 331-560-0050

Last Date for Comment: 2-28-10

Summary: General amendments to Oregon Administrative Rules,
chapter 331, divisions 505-590 to align current industry, agency and
statewide rulemaking standards and principals.

Amendments made to align with administrative rules for all Ore-
gon Health Licensing Agency program pertaining to application,
identification requirements, examination, assumed business name,
affidavit of licensure and civil penalty requirements.

Adopt Event Facility License to grant profession the ability to
operate large events such as conventions, educational functions,
demonstrations and exhibitions while maintaining state health and
infection control standards. Allows numerous temporary practition-
ers and permanently licensed permanent color technicians and
tattoo artists the ability to work in designated booths at one event.

Adopt Temporary Practitioner Permit to allow out-of-state indi-
viduals the opportunity to perform permanent color and tattoo serv-
ices on a limited basis in Oregon without first meeting the require-
ments of a permanently licensed permanent color technician or tattoo
artist while ensuring public protection.

Rules Coordinator: Samantha Patnode
Address: Oregon Health Licensing Agency, 700 Summer St. NE,
Salem, OR 97301-1287
Telephone: (503) 373-1917
Oregon Liquor Control Commission
Chapter 845

Rule Caption: Housekeeping amendments standardizing rule
language with other recent rule changes and adding clarifying

language.
Date: Time: Location:
2-25-10 10 a.m. 9079 SE McLoughlin Blvd.

Portland, OR 97222
Hearing Officer: Jennifer Huntsman
Stat. Auth.: ORS 471, including 471.030, 471.430(3) & 471.730
(D&(S)
Stats. Implemented: ORS 471.430(3)
Proposed Amendments: 845-006-0340
Last Date for Comment: 3-11-10
Summary: This rule describes the minor postings that the Com-
mission assigns to those licensed premises that allow on-premises
consumption. These minor postings define if and under what con-
ditions minors are allowed in areas where alcohol is consumed or
there is a drinking environment. Staff proposes the deletion of sub-
section (4)(b) thereby removing the reference to “happy hours”
because of the rulemaking already under way to remove it from the
advertising restriction rule (OAR 845-007-0020(2)). Staff also pro-
poses the amendment of subsection (5)(f) regarding the Number V
posting for tasting rooms in order to standardize the size of distilled
spirits tastings with the recently adopted Distillery tastings rule (OAR
845-006-0452). Two other minor revisions proposed are (1) the
amendment of subsection (7)(b), adding language to clarify that
licensees can’t later contest a permanent minor posting change if they
agreed to the change, and (2) restructuring subsections (10)(b) & (c)
so that the language regarding assigning a posting where one is nor-
mally not assigned only applies to private clubs and catered events,
not temporary licenses. And finally, due to the smoking ban and sub-
sequent growth in sidewalk areas being licensed, staff proposes
amending what will now be subsection (10)(c) by adding language
creating an exception to the 24 hour application of minor postings
for public right-of-ways.
Rules Coordinator: Jennifer Huntsman
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004
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Oregon Public Employees Retirement System
Chapter 459

Rule Caption: Creates new rule and modifies existing rules within
division 45 — Domestic relations Orders.

Stat. Auth.: ORS 238.465,238.580,238.630,238.650 & 238A.450
Stats. Implemented: ORS 238.450, 243.465 & 2007 OL Ch. 53
Proposed Adoptions: 459-045-0012, 459-045-0014, 459-045-
0032, 459-045-0034

Proposed Amendments: 459-045-0001, 459-045-0010, 459-045-
0020, 459-045-0030, 459-045-0040, 459-045-0050, 459-045-0060,
459-045-0080, 459-045-0090

Proposed Repeals: 459-045-0000

Last Date for Comment: 2-24-10

Summary: Create new rules to address domestic relations orders for
alternate payees of members of the Chapter 238 A OPSRP Pension
Program and Individual Account Program (IAP). Modify existing
rules to reference Chapter 238A and to streamline processes. Repeal
redundant rule.

Copies of the proposed rules are available to any person upon
request. The rules are also available at http://www.oregon.gov/
PERS/about_us.shtml. Public comment may be mailed to the above
address or sent via email to Daniel.Rivas@state.or.us
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713

Oregon State Marine Board
Chapter 250

Rule Caption: Rule procedures for the aquatic invasive species
prevention program.

Stat. Auth.: ORS 830

Other Auth.: HB 2220

Stats. Implemented: ORS 830.110

Proposed Amendments: 250-010-0650

Last Date for Comment: 2-22-10, Close of Business

Summary: The 2009 Oregon Legislature passed HB 2220 directing
the Marine Board to create an aquatic invasive prevention fund by
charging a small fee on all registered powerboats and manually pow-
ered boats 10 feet or longer. This rule was effective January 1,2010.
This rulemaking will clarify three aspects of the rule: age require-
ment, purchase compliance and reciprocity. Housekeeping and
technical corrections to the regulation may occur to ensure rule con-
sistency.

Rules Coordinator: June LeTarte

Address: 435 Commercial St., #400, PO Box 14145, Salem, OR
97309-5065

Telephone: (503) 378-2617

ecccccccos

Rule Caption: Rule prohibits motorboats and floatplanes on Waldo
Lake.

Stat. Auth.: ORS 830.110 & 830.175

Stats. Implemented: ORS 830.110 & 830.175

Proposed Amendments: 250-030-0030

Last Date for Comment: 2-22-10, Close of Business

Summary: The agency is authorized to carry out the provisions of
the Federal Wild and Scenic Rivers Act and the State Scenic Water-
ways Act. This rule will be amended to adopt language that paral-
lels OAR 250-020-0221 prohibiting the use of internal combustion
motors in boats and floatplanes operation on Waldo Lake.

Rules Coordinator: June LeTarte

Address: 435 Commercial St. NE, #400, PO Box 14145, Salem, OR
97309-5065

Telephone: (503) 378-2617
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Oregon University System
Chapter 580

Rule Caption: To establish Tuition and Fees for the 2009-2010
Academic Year, including room and board rates.
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351
Proposed Amendments: 580-040-0040
Last Date for Comment: 2-22-10
Summary: To establish Tuition and Fees for the 2009—10 Academ-
ic Year, including Room and Board rates. Due to the Legislative
schedule, the Board approved the 2009-2010 Academic Year Fee
Book as a temporary rule on July 10, 2009. On September 25, 2009,
the Board also approved the following three amendments to the Fee
Book: adopt a Nonresident Veteran Fee Remission policy, a housing
rate change at Eastern Oregon University, and a program fee change
at the University of Oregon. No other material changes have been
made to the 2009-2010 Academic Year Fee Book approved by the
Board on July 10, 2009. Scheduled public hearings on the proposed
2009-2010 Academic Year Fee Book were held Thursday, Novem-
ber 5,2009 and Thursday, November 12,2009, in Room 235 of Kerr
Administration Building, on the Oregon State University campus.
Prior to hearings, campus reminders of the hearings were sent via
email to our customary distribution list including but not limited to:
student body presidents, budget directors, housing directors, regis-
trars, vice presidents for student affairs, student advocates, and the
Oregon Student association. No students attended the hearings and
no oral or written testimony was received.
Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5749

Parks and Recreation Department

Chapter 736

Rule Caption: Oregon Administrative Rules governing rates being
amended for minor housekeeping corrections.

Stat. Auth.: ORS 390.050,390.111 & 390.124

Stats. Implemented: ORS 390.050, 390.111 & 390.124
Proposed Amendments: 736-015-0006, 736-015-0015, 736-015-
0030, 736-015-0035

Last Date for Comment: 2-22-10, 5 p.m.

Summary: OPRD will implement a new central reservation system
in spring of 2010. Division 15 rule pertaining to definitions, the reser-
vation window, cancellation policies, refunds and waivers will be
amended to align with the new reservation system requirements as
the system is implemented.

Ecola State Park is being returned of the list of Day Use Fee parks
after is was unintentionally omitted from the list in a past rulemak-
ing process.

Rules Coordinator: Joyce Merritt
Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301
Telephone: (503) 986-0756
Public Utility Commission
Chapter 860

Rule Caption: Amendments to subsection (2)(p) and paragraphs
(2)(s)(B) and (5)(a)(B) of OAR 860-022-0041.
Date: Time: Location:
3-3-10 9:30 a.m. Public Utility Commission
Main Hearing Rm.
550 capitol St. NE, Ist Flr.
Salem, OR
Hearing Officer: Sarah K. Wallace
Stat. Auth.: ORS 183,756 & 757
Stats. Implemented: ORS 756.040, 756.060, 757.267 & 757.268
Proposed Amendments: 860-022-0041
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Last Date for Comment: 3-3-10, Close of hearing

Summary: The proposed rule changes create consistency in the way
interest is calculated; clarify whether amended returns that are paid,
filed, or received are consistent with the timing of when a utility will
book a provision for an amended filing; and include into the calcu-
lation of revenues and taxes collected the seasonality of energy sold
and used by customers. The proposed changes address specifically
how interest should be calculated using the actual annual average
weighted cost of debt multiplied by the rate base. Also, the proposed
changes clarify the treatment of amended tax returns when calcu-
lating “taxes paid” under ORS 757.268. Lastly, including the weight-
ed number of months into the calculation of revenues and taxes col-
lected considers the seasonality of energy sold. Adopting these
proposed rule changes will create consistency in the methods
employed by a utility company when it files its SB 408 tax report
ensuring that the intent of ORS 757.268 is upheld. These proposed
rule changes will create more consistent outcomes for ratepayers of
the different utilities that are subject to ORS 757.268.

The Commission encourages participants to file written comments
as early as practicable in the proceeding so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 541 on comments and
file them by e-mail to the Commission’s Filing Center at
PUC FilingCenter@state.or.us and also send a signed hard copy to
the Filing Center at PO Box 2148, Salem, Oregon 97308-2418. For
more information about the Commission’s Filing Center, please see
http://apps.puc.state.or.us/edockets/center.htm. Interested persons
may review all filings online at http://apps.puc.state.or.us/edockets/
docket.asp?DocketID=15999

Participants wishing to monitor the hearing by telephone (listen
only) must contact Diane Davis at diane.davis@state.or.us or (503)
378-4372 by close of business February 26,2010, to request a dial-
in number. To present oral comment at the hearing, participants must
attend in person.

Rules Coordinator: Diane Davis
Address: Public Utility Commission, PO Box 2148, Salem, OR
97308
Telephone: (503) 378-4372
Real Estate Agency
Chapter 863

Rule Caption: Legislation requires rule for continuing education
provider certification and licensee education and examination

requirements.
Date: Time: Location:
3-15-10 10 a.m. Real Estate Agency

1177 Center St. NE

Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 696.385 & 2009 OL Ch. 502
Stats. Implemented: ORS 696.022, 696.026, 696.200, 696.241,
696.255,696.511, 696.527, 696.530, 696.578 & 2009 OL Ch. 502
Proposed Adoptions: Rules in 863-020, 863-022
Proposed Amendments: 863-014-0020, 863-014-0035, 863-014-
0040, 863-014-0050, 863-014-0065, 863-024-0045, 863-024-0050,
863-024-0065
Proposed Repeals: 863-014-0005, 863-014-0055, 863-024-0005,
863-024-0055
Last Date for Comment: 3-15-10, 5 p.m.
Summary: These new rules and amendments are in response to Sen-
ate Bill 640 (Chapter 502, Oregon Laws 2009) that becomes effec-
tive January 1,2011. The legislation allows the Real Estate Agency
and the Real Estate Board to take any action before the operative date
of the bill that is necessary to carry out the duties and functions
required, The Agency anticipates filing permanent rules in this mat-
ter that will become effective on July 1,2010. The rules implement
legislation which created a structure for certifying continuing edu-
cation course providers; changing the continuing education require-
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ments for renewal of real estate broker, principal broker and prop-
erty managers; establishing eligible continuing education course top-
ics and learning objectives; requiring all license applicants to have
a high school diploma or equivalent; and requiring principal broker
applicants to pass an examination. Although the effective date of SB
640 is January 1, 2011, the rules will be effective July 1, 2010 in
order to allow continuing education providers to apply for certifica-
tion and establish eligible continuing education courses. Licensees
renewing after January 1, 2011 must comply with the new continu-
ing education requirements.

New Division 20 will contain all the continuing education require-
ments for licensees and course provider rules. New division 22 will
contain the requirements for Agency and Board approval of specif-
ic pre-license and post-license education courses including advanced
practices, broker administration and sales supervision, three-hour law
and rule update and all pre-license courses. The Agency will post
draft proposed rules to its website. www.rea.state.or.us, as soon as
they are available. The Agency anticipates posting these rules no later
than February 20, 2010.

Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR 97301
Telephone: (503) 378-4630

Secretary of State,
Audits Division
Chapter 162

Rule Caption: Minimum Standards for Reviews of Oregon
Municipal Corporations.
Stat. Auth.: ORS 297
Stats. Implemented: ORS 297.465
Proposed Adoptions: 162-040-0001, 162-040-0136
Proposed Amendments: 162-040-0020, 162-040-0060, 162-040-
0065, 162-040-0110, 162-040-0115, 162-040-0130, 162-040-0135,
162-040-0148, 162-040-0160
Proposed Renumberings: 162-040-0000 to 162-040-0002
Last Date for Comment: 2-21-10
Summary: The amendments propose the following changes:
OAR 162, division 40
(1) The majority of amendments are minor edits and clarifying
language to existing rules.
(2) Adopt OAR 162-040-0001 — Adds an introduction (preface) to
the rules.
(3) Adopt OAR 162-040-0136— Addresses compliance require-
ments applicable to Public Charter Schools.
(4) OAR 162-040-0020—Updates the hierarchy of generally
accepted accounting principals with most recent audit standards.
(5) OAR 162-040-0115—Modifies compliance requirements for
amendments to ORS Chapter 295 regarding deposits of public funds.
(6) OAR 162-040-0135— Addresses reference to public con-
tracting laws that were amended into three chapters of law.
(7) OAR 162-040-0160—Clarifies responsibility to request an
extension of time to file late reports.
Rules Coordinator: Julie A. Sparks
Address: Secretary of State, Audits Division, 255 Capitol St. NE,
Suite 500, Salem, OR 97310
Telephone: (503) 986-2255

ecccccccoe

Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Disposition of notarial records upon termination of
notarial commission.

Stat. Auth.: ORS 194.154

Stats. Implemented: ORS 194.154

Proposed Adoptions: 160-100-0301

Last Date for Comment: 2-21-10
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Summary: This rule addresses the responsibilities a notary public
has regarding their notarial records upon commission termination or
expiration.

Rules Coordinator: Karen Hutchinson

Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310

Telephone: (503) 986-2364

Secretary of State,
Elections Division
Chapter 165

Rule Caption: Adoption of Online Electronic Voter Registration
System.

Stat. Auth.: ORS 246.150 & 247.019

Stats. Implemented: ORS 247.019

Proposed Adoptions: 165-005-0160

Last Date for Comment: 2-24-10

Summary: The 2009 Legislative Assembly directed the Secretary of
State to develop and implement an electronic voter registration
system to be used by qualified persons to complete and deliver a reg-
istration card electronically. This proposed rule defines who may
used the online electronic voter registration system, and sets require-
ments for processing registrations received electronically.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310

Telephone: (503) 986-1518
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Board of Chiropractic Examiners
Chapter 811

Rule Caption: Proposed administrative rules for informed consent
for examinations, open book Ethics & Jurisprudence Examination;
Increases board member per diem.

Adm. Order No.: BCE 2-2009

Filed with Sec. of State: 12-22-2009

Certified to be Effective: 12-22-09

Notice Publication Date: 9-1-2009

Rules Amended: 811-010-0071, 811-035-0005, 811-035-0015
Subject: 811-035-0005 — Amends subsection (2). The current rule
on informed consent is ambiguous regarding informed consent for
examination procedures. The Board of Chiropractic Examiners wants
to clarify these informed consent requirements to make the rule
requirement for informed consent more explicit.

811-035-0015 — Amends subsection (18). This section needs to
be amended to allow an open book examination for the revised Ethics
and Jurisprudence state examination.

811-010-0071 — Creates a new subsection (2). HB 2058 passed
the 2009 Legislature which allows health regulatory boards to deter-
mine board member per diem by administrative rule. HB 5054 passed
approving an increase in funding for OBCE board member per diem.
The proposed level of $139 per day recognizes the major time com-
mitment required of board members.

Rules Coordinator: Kelly Beringer—(503) 378-5816

811-010-0071
Board Members

(1) Members of the State Board of Examiners during their terms as such
shall maintain a position of strict neutrality.

(2) Board members shall receive a per diem of $155 a day for board

meetings, conference attendance and presentations.
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.150
Hist.: 2CE 9, f. 10-16-70; 2CE 1-1978, f. 6-16-78, ef. 7-1-78; BCE 1-1998, f. & cert. ef. 2-5-
98; BCE 2-2009, f. & cert. ef. 12-22-09

811-035-0005
Duties and Obligations of Chiropractic Physicians to Their Patients

(1) The health and welfare of the patient shall always be the first prior-
ity of Chiropractic physicians and expectation of remuneration shall not
affect the quality of service to the patient.

(2) The patient has the right to informed consent regarding examination,
therapy and treatment procedures, risks and alternatives, and answers to ques-
tions with respect to the examination, therapy and treatment procedures, in
terms that they can be reasonably expected to understand.

(a) Chiropractic physicians shall inform the patient of the diagnosis,
plan of management, and prognosis in order to obtain a fully informed con-
sent of the patient during the early course of treatment.

(b) In order to obtain the informed consent of a patient, the chiroprac-
tic physician shall explain the following:

(A) In general terms, the examination procedure or treatment to be
undertaken;

(B) That there may be alternative examination procedures or methods
of treatment, if any; and

(C) That there are risks, if any, to the examination procedure or treat-
ment

(3) Chiropractic physicians have the right to select their cases and
patients. The patient has the right to continuity of care once the doctor has
agreed to treat the patient. The chiropractor may terminate the patient-doctor
relationship only when the patient has been given reasonable notice. It is per-
missible for the doctor to terminate the patient-doctor relationship when the

patient fails to cooperate.
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.150
Hist.: 2CE 1-1979, f. 1-17-79, ef. 2-1-79; 2CE 4-1983, f. 9-28-83, ef. 10-15-83; 2CE 1-1984,
.7-16-84, ef. 8-1-84; CE 2-1995, f. & cert. ef. 10-30-95; BCE 2-2003, f. & cert. ef. 12-11-
03; BCE 2-2009, f. & cert. ef. 12-22-09

811-035-0015
Unprofessional Conduct in the Chiropractic Profession

Unprofessional conduct means any unethical, deceptive, or deleterious
conduct or practice harmful to the public; any departure from, or failure to
conform to, the minimal standards of acceptable chiropractic practice; or a
willful or careless disregard for the health, welfare or safety of patients, in
any of which cases proof of actual injury need not be established.
Unprofessional conduct shall include, but not be limited to, the following acts
of a Chiropractic physician:
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(1)(a) Engaging in any conduct or verbal behavior with or towards a
patient that may reasonably be interpreted as sexual, seductive, sexually
demeaning or romantic (also see ORS 684.100).

(b) A licensee shall not engage in sexual relations or have a romantic
relationship with a current patient unless a consensual sexual relationship or
a romantic relationship existed between them before the commencement of
the doctor-patient relationship.

(c) “Sexual relations” means:

(A) Sexual intercourse; or

(B) Any touching of sexual or other intimate parts of a person or caus-
ing such person to touch the sexual or other intimate parts of the licensee for
the purpose of arousing or gratifying the sexual desire of either licensee or
patient.

(d) In determining whether a patient is a current patient, the Board may
consider the length of time of the doctor-patient contact, evidence of termi-
nation of the doctor-patient relationship, the nature of the doctor-patient rela-
tionship, and any other relevant information.

(e) A patient’s consent to, initiation of or participation in sexual behav-
ior or involvement with a licensee does not change the nature of the conduct
nor lift the prohibition.

(2) Charging fees for unnecessary services;

(3) Failing to teach and/or directly supervise persons to whom chiro-
practic services have been delegated;

(4) Practicing outside the scope of the practice of chiropractic in
Oregon;

(5) Charging a patient for services not rendered;

(6) Intentionally causing physical or emotional injury to a patient;

(7) Directly or indirectly engaging in threatening, dishonest, or mis-
leading fee collection techniques;

(8) Soliciting or borrowing money from patients;

(9) Possessing, obtaining, attempting to obtain, furnishing, or prescrib-
ing controlled drugs to any person, including self, except as directed by a per-
son authorized by law to prescribe drugs; illegally using or dispensing con-
trolled drugs;

(10) Aiding, abetting, or assisting an individual to violate any law, rule
or regulation intended to guide the conduct of Chiropractic physicians or
other health care providers; or

(11) Violating the rights of privacy or confidentiality of the patient
unless required by law to disclose such information;

(12) Perpetrating fraud upon patients or third party payors, relating to
the practice of chiropractic;

(13) Using any controlled or illegal substance or intoxicating liquor to
the extent that such use impacts the ability to safely conduct the practice of
chiropractic;

(14) Practicing chiropractic without a current Oregon license;

(15) Allowing another person to use one’s chiropractic license for any
purpose;

(16) Resorting to fraud, misrepresentation, or deceit in applying for or
taking the licensure exam or obtaining a license or renewal thereof;

(17) Impersonating any applicant or acting as a proxy for the applicant
in any chiropractic licensure examination;

(18) Disclosing the contents of the licensure examination or soliciting,
accepting, distributing, or compiling information regarding the contents of
the examination before, during, or after its administration; Notwithstanding
this section, the Ethics and Jurisprudence Examination is open book and there
is no restriction on applicants discussing answers to individual questions
between themselves or with others.

(19) Failing to provide the Board with any documents requested by the
Board;

(20) Failing to fully cooperate with the Board during the course of an
investigation, including but not limited to, waiver of confidentiality privi-
leges, except attorney-client privilege;

(21) Failing to comply with State and Federal laws regarding child and
elderly abuse, and communicable diseases;

(22) Claiming any academic degree not actually conferred or awarded;

(23) Disobeying a final order of the Board; and

(24) Splitting fees or giving or receiving a commission in the referral of
patients for services.

Stat. Auth.: ORS 684

Stats. Implemented: ORS 684.155

Hist.: CE 6-1995, f. & cert. ef. 12-19-95; CE 2-1996(Temp), f. & cert. ef. 5-31-96; CE 3-

1996, f. & cert. ef. 9-26-96; BCE 1-1999, f. & cert. ef. 4-7-99; BCE 2-2000, f. & cert. ef. 5-
4-00; BCE 2-2003, f. & cert. ef. 12-11-03; BCE 2-2009, f. & cert. ef. 12-22-09

Board of Licensed Professional Counselors and Therapists
Chapter 833

Rule Caption: Add rules to implement legislative changes;
rearrange, streamline, and renumber existing rules.

Adm. Order No.: BLPCT 1-2010

Filed with Sec. of State: 1-5-2010

Certified to be Effective: 1-5-10
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Notice Publication Date: 12-1-2009
Rules Adopted: 833-020-0011, 833-020-0021, 833-020-0031,
833-020-0041, 833-020-0051, 833-020-0061, 833-020-0071, 833-
020-0081, 833-020-0091, 833-020-0101, 833-020-0112, 833-030-
0011, 833-030-0021, 833-030-0031, 833-030-0041, 833-030-0051,
833-040-0011, 833-040-0021, 833-040-0031, 833-040-0041, 833-
040-0051, 833-050-0011, 833-050-0021, 833-050-0031, 833-050-
0041, 833-050-0051, 833-050-0061, 833-050-0071, 833-050-0081,
833-050-0091, 833-050-0111, 833-050-0121, 833-050-0131, 833-
050-0141, 833-050-0151, 833-050-0161, 833-060-0012, 833-060-
0022, 833-060-0032, 833-060-0042, 833-060-0052, 833-070-0011,
833-070-0021, 833-070-0031, 833-080-0011, 833-080-0021, 833-
080-0031, 833-080-0041, 833-080-0051, 833-080-0061, 833-090-
0010, 833-090-0020, 833-090-0030, 833-090-0040, 833-100-0011,
833-100-0021, 833-100-0031, 833-100-0041, 833-100-0051, 833-
100-0061, 833-100-0071, 833-110-0011, 833-110-0021, 833-120-
0011, 833-120-0021, 833-120-0031, 833-120-0041
Rules Amended: 833-001-0000, 833-001-0005, 833-001-0010, 833-
001-0015, 833-001-0020, 833-010-0001
Rules Repealed: 833-020-0001, 833-020-0010, 833-020-0015, 833-
020-0020, 833-020-0022, 833-020-0030, 833-020-0040, 833-020-
0050, 833-020-0060, 833-020-0080, 833-020-0090, 833-020-0100,
833-020-0111, 833-020-0120, 833-020-0140, 833-020-0150, 833-
020-0155, 833-020-0160, 833-020-0164, 833-020-0165, 833-025-
0001, 833-025-0005, 833-025-0006, 833-025-0050, 833-025-0060,
833-030-0001, 833-030-0005, 833-030-0010, 833-030-0015, 833-
030-0020, 833-040-0001, 833-040-0010, 833-040-0020, 833-050-
0001, 833-050-0010, 833-050-0020, 833-050-0025, 833-050-0030,
833-050-0040, 833-060-0011, 833-060-0021, 833-060-0031, 833-
060-0041, 833-060-0051, 833-060-0061, 833-060-0071
Subject: Re-organizes all of the administrative rules, adopting new,
repealing old, amending, and renumbering them to simplify language
and make it easier to find rules on specific topics.

Current Divisions:

001 — Procedures — amends.

010 — Definitions — amends.

020 — Repeals this division — application.

025 — Repeals this division — graduate degree standards and
continuing education.

030 — Repeals this division — license issuance and intern regis-
tration.

040 — Repeals this division — fees.

050 — Repeals this division — practice.

055 — No changes — impaired professional program.

060 — Repeals this division — code of ethics.

New Divisions:

020 — Adopts new division and rules — Applications/License
Issuance.

030 — Adopts new division and rules — LPC qualification
requirements.

040 — Adopts new division and rules — LMFT qualification
requirements.

050 — Adopts new division and rules — Registered Interns

055 — No changes — impaired professional program.

060 —Adopts new division and rules — Graduate degree
standards.

070 — Adopts new division and rules — Fees.

080 — Adopts new division and rules — Continuing education.

090 — Adopts new division and rules — Distance counseling.

100 — Adopts new division and rules — Code of Ethics.

110 — Adopts new division and rules — Compliance.

120 — Adopts new division and rules — Criminal background
checks.
Rules Coordinator: Becky Eklund—(503) 378-5499, ext. 26

833-001-0000
Notice of Proposed Rulemaking

Prior to the adoption, amendment, or repeal of any rule, the Board of
Licensed Professional Counselors and Therapists must:
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(1) Publish notice of the adoption, amendment, or repeal in the
Secretary of State’s Bulletin referred to in ORS 183.360 at least 21 days prior
to the effective date.

(2) Mail such notice to persons on the Board of Licensed Professional
Counselors and Therapists mailing list established pursuant to ORS
183.335(1)(c) and to the legislators specified in 183.335(1)(d) at least 49 days
before the effective date of the rule.

(3) Mail or deliver such notice to the following:

(a) United Press International and Associated Press;

(b) Oregon Counseling Association;

(c) Oregon Chapter of the American Association of Marriage and
Family Therapists;

(d) Oregon Mental Health Counselors Association; and

(e) Oregon college and university departments offering graduate

degrees in counseling and marriage and family therapy.
Stat. Auth.: ORS 675.785
Stats. Implemented: ORS 183.341
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; LPCT 1-1994, f. 12-30-94, cert. ef. 1-1-95;
LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT 1-2010, f. & cert. ef. 1-5-10

833-001-0005
Model Rules of Procedure

The most current Model Rules of Procedure as promulgated by the
Attorney General of the State of Oregon under the Administrative Procedures
Act, are by this reference adopted as the rules of procedure of the Board of
Licensed Professional Counselors and Therapists and must be controlling

except as otherwise required by statute or rule.
Stat. Auth.: ORS 675.785
Stats. Implemented: ORS 183.341
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; LPCT 1-1994, f. 12-30-94, cert. ef. 1-1-95;
LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98: BLPCT 2-2001, f. 9-19-01, cert. ef. 10-1-01;
BLPCT 1-2010, f. & cert. ef. 1-5-10

833-001-0010
Requiring an Answer to Charges as Part of Notices to Parties in
Contested Cases

In addition to the requirements stated in OAR 137-003-0000 of the
Attorney General’s Model Rules of Procedure adopted by 833-001-0005, the
notice to parties in contested cases may include a statement that an answer to
the assertions or charges will be required, and if so, the consequence of fail-
ure to answer. A statement of the consequences of failure to answer may be
satisfied by enclosing a copy of 833-001-0015 with the notice.

Stat. Auth.: ORS 675

Stats. Implemented: ORS 183

Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;

BLPCT 1-2010, f. & cert. ef. 1-5-10

833-001-0015
Hearing Request and Answers; Consequences of Failure to Answer

(1) A hearing request must be made in writing to the Board by the party
or the party’s attorney within 21 calendar days after the date the notice was
issued.

(2) If an answer is required, it must be made in writing to the Board by
the party or the party’s attorney within 21 calendar days after the date the
notice was issued and must include the following:

(a) An admission or denial of each factual matter alleged in the notice;

(b) A short and plain statement of each relevant affirmative defense the
party may have.

(3) Except for good cause:

(a) Factual matters alleged in the notice and not denied in the answer
will be presumed admitted;

(b) Failure to raise a particular defense in the answer will be considered
a waiver of such defense;

(c) New matters alleged in the answer (affirmative defenses) will be
presumed to be denied by the agency; and

(d) Evidence will not be taken on any issue not raised in the notice and

the answer.
Stat. Auth.: ORS 675
Stats. Implemented: ORS 183.413
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
BLPCT 1-2010, f. & cert. ef. 1-5-10

833-001-0020
Obtaining Information

(1) The Board will provide the following information in response to in-
person or telephone inquiries regarding applicants, registered interns, and
licensees: name, license/registration number, date licensed/registered, if
license/registration is active or expired, business address and telephone num-
ber, summary of education and experience, and if there are or have been any
disciplinary actions proposed by the Board plus the status, disposition, or res-
olution of the proposed disciplinary actions.

(2) Requests for any information other than that listed in section (1) of
this rule may be required to be in writing, and may require payment for copies
of documents.
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(3) Pursuant to ORS 676.175, information regarding complaints against
or information obtained through investigations into the conduct of licensees,

non-licensed individuals, or applicants for licensure will not be disclosed.
Stat. Auth.: ORS 675.785
Stats. Implemented: ORS 192
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, . 11-30-92, cert. ef. 12-1-92; LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT
2-2001, f. 9-19-01, cert. ef. 10-1-01; BLPCT 1-2010, f. & cert. ef. 1-5-10

833-010-0001
Definitions

The definitions of terms used in ORS 675.705 to 675.835 and these
administrative rules of the Board are:

(1) “Accredited college or university” means the college or university is
a fully accredited member of one of the regional institutional accreditation
bodies.

(2) “Accredited program” means the graduate program is fully accred-
ited by COAMFTE, CACREP, or CORE.

(3) “Board approved program” means a graduate program that the
Board has found to be comparable to an accredited program.

(4) “CACREP” means the Council for Accreditation of Counseling and
Related Educational Programs.

(5) “COAMFTE” means the Commission on Accreditation of Marriage
and Family Therapy Education.

(6) “CORE” means the Council on Rehabilitation Education.

(7) Direct client contact hours” means only those treatment hours that
are therapeutic or a combination of assessment and subsequent therapeutic
interactions.

(8) “Distance learning” means coursework, or training that does not
involve attending a presentation or program in the presence of the instructor
or facilitator and other courses through electronic communication.

(9) “Distance Services” means any use of technology that replaces face
to face delivery of counseling or therapy service. Such technologies include,
but are not limited to, use of computer hardware and software, telephones, the
internet, online assessment instruments and other communication devices.

(10) “Electronic communication” means communication through use of
videoconference, telephone, teleconference, internet, electronic mail, chat-
based, or video-based.

(11) “Equivalent” means comparable in content and quality, but not
identical.

(12) “Intern registration plan” means a written description of post-grad-
uate supervised work experience activities an applicant must complete to
qualify for a license as a professional counselor or marriage and family ther-
apist.

(13) “Official transcript” means a document certified by an accredited
college or university indicating degree earned, hours and types of course-
work, examinations and scores, completed by the student; and submitted by
the school to the Board.

(14) “Practicing” means engaging in any of the activities listed in the
definitions of marriage and family therapy and professional counseling set
forth in ORS 675.705, including but not limited to providing clinical super-
vision to another mental health professional who is providing counseling or
therapeutic services to clients.

(15) “Receipt” means the date received by the Board office as shown by
US Postal Service postmark, or date received stamp if document was not
mailed or without postmark.

(16) “Registered intern” means an applicant for licensure who has met
the educational requirement for licensure, and is in the process of obtaining
the required supervised work experience under a registration plan approved
by the Board.

(17) “Hour Equivalents” means that when requirements for licensure
are given in quarter hours, the following formula will be used to determine
equivalent hours:

(a) Two semester hours is equal to three quarter hours;

(b) One semester is equal to 1.5 quarters;

(c) One quarter credit hour equals 10 clock hours;

(d) One semester credit hour equals 15 clock hours.

(18) “Supervision” means a professional relationship between a quali-
fied supervisor and an intern, counselor, or therapist during which the super-
visor provides guidance and professional skill development and oversight to

the intern, counselor or therapist.
Stat. Auth.: ORS 675.715 & 675.785
Stats. Implemented: ORS 675.785
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94;
LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0011
Applications

(1) Application for licensure as a professional counselor and marriage
and family therapist must be submitted to the Board and be on forms provid-
ed by the Board.

(2) Application for licensure must include gender, date of birth, social
security number, practice and residence addresses; similar licenses held in
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other states, and history of professional discipline, litigation, and criminal
involvement and be accompanied by:

(a) The non-refundable application fee;

(b) Official transcript sent to the Board from the college or university
and supporting documentation as necessary showing education requirements
have been met;

(c) Documentation to prove experience requirements have been met or
request for registration as an intern with a proposed plan to obtain required
experience;

(d) Verification that approved examination has been passed, or state
examination is being requested;

(e) Proposed professional disclosure statement for review and approval;
and

(f) Criminal history information as specified in OAR 833-120-0021.

(3) Applicants, will be allowed one year from Board receipt of an appli-
cation to file a complete application which documents that the applicant
meets the educational and experience qualifications for licensure.

(4) Failure to withdraw the application or complete the process within
the allowed time will result in closure of the file. An incomplete application
includes but is not limited to an application in which

(a) Required information or original signatures are not provided;

(b) Required forms are not submitted;

(c) No or an insufficient fee is received.

(5) The Board retains the right to extend the one year period to com-
plete application.

(6) Applicants who submit complete documentation but are not
approved for registration, examination, or licensure will be notified in writ-
ing that the application is being denied and state the reason(s) for denial.

(7) To be reconsidered for licensure, applicants who failed to become
licensed, who were refused licensure, who withdrew from consideration, or
interns who have allowed their registration to expire will be required to file a
new application, fee, and resubmit all documentation necessary to meet the
standards for licensure in effect at the time of reapplication. Applicants reap-
plying must fulfill any deficiencies that are the result of changes to require-
ments that may have been implemented between former and current applica-

tion.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0021
Methods of Application

(1) Applications for licensure must indicate one of the following meth-
ods for compliance with the supervised work requirements for licensure:

(a) Intern registration;

(b) Direct;

(c) Reciprocity;

(d) Re-licensure; or

(e) Reapplication.

(2) Applicants may request permission to change their method of appli-
cation or license requested without re-application if they do so within the year

allowed to complete application.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0031
Intern Registration Method

(1) The intern registration method is required for applicants who seek
acceptance of post-degree supervised work experience completed in Oregon
after June 30, 2002. The intern registration method requires applicant to
obtain Board approval of a proposed plan for completing required hours of
supervised work experience. No less than 1,000 hours of supervised work
experience must be completed under an approved plan.

(2) Applicants approved for registration as an intern who maintain reg-
istration status and meet the conditions for annual renewal will be allowed
five years to complete the experience requirements, as specified in OAR 833
division 50, to be approved for licensure or for examination. Failure to meet
the experience requirements for licensure within five years will result in expi-
ration of registration and closure of the application file.

(3) The intern may petition the Board to allow renewal for up to one
year of registration beyond the maximum five years if he/she can show good

cause for such extension.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0041
Direct Method

(1) The direct method is required for applicants who seek acceptance of
supervised work experience completed in another jurisdiction or in Oregon
before June 30, 2002.

(2) The direct method requires the applicant to document no less than
the total minimum number of supervised work experience hours required for
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licensure, all of which must have been completed prior to the date of appli-
cation for licensure.

(3) Supervised work hours must include no less than 480 post-degree
client contact hours completed within 60 months immediately prior to the
application for licensure.

(4) Applicants seeking licensure as a professional counselor must meet
the requirements specified in OAR 833, division 30.

(5) Applicants seeking licensure as a marriage and family therapist

must meet the requirements specified in OAR 833, division 40.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0051
Reciprocity Method

(1) The reciprocity method is required for applicants who seek accept-
ance of supervised work experience previously used to obtain a comparable
license in another jurisdiction. The reciprocity method requires the applicant
to document that the experience requirements under which the applicant
obtained a comparable license held in another state are equivalent to the stan-
dards required for Oregon licensure as a professional counselor or as a mar-
riage and family therapist.

(2) The Board will review each application designating the reciprocity
method to determine if licensing is appropriate. The Board will compare the
minimum standards in effect in the other jurisdiction when it granted a license
with the current education, experience, and examination standards required
for Oregon licensure.

(3) Application for licensure must be submitted to the Board office and
be on forms provided by the Board.

(4) Application for licensure must be accompanied by:

(a) The non-refundable application fee;

(b) Official transcript of graduate degree that qualified the individual
for licensure in the other state;

(c) Verification of licensure from the other state and information on the
education, experience and examination requirements for licensure in that
state at the time licensure was granted; and

(d) Professional disclosure statement.

(5) To qualify for licensure via reciprocity:

(a) The applicant must document holding:

(A) A graduate degree in counseling, or marriage and family therapy or
arelated degree from a college or university that was regionally accredited at
time of graduation that meets the requirements under OAR 833 division 60
Majority Standards for Graduate Degrees; and

(B) A current, active license in another state comparable to the Oregon
license requested either that of professional counselor or marriage and fami-
ly therapist. Temporary, probationary, expired, revoked, or suspended licens-
es will not be considered.

(b) The jurisdiction of licensure must verify that the applicant has not
been disciplined for misconduct or incompetence.

(¢) The license held must have:

(A) Required at least a graduate degree in counseling (for LPC) or grad-
uate degree in marriage and family therapy or related degree with systemic
coursework (for LMFT);

(B) Been issued to an applicant whose qualifying degree meets
Majority Standards for Graduate Degrees in 833 division 60.

(C) Required documentation of supervised work experience performing
direct client counseling or marriage and family therapy, which must have
included no less than:

(i) 1,000 post-degree direct service hours in two years or the equivalent
for licensed professional counselor;

(ii) 2,000 post-degree direct service hours earned in 3 calendar years for
licensed marriage and family therapist.

(D) Required passage of a competency examination as a condition for
licensure; and

(E) Been obtained by a method of application that involved state review
of documentation of education and experience under adopted standards, and
not obtained through reciprocity; act of portability; mutual recognition;
recognition of non-governmental, professional certification or membership;
waiver of any of the education, experience, or examination requirements; or
“grandparenting”.

(d) The applicant must pass the Oregon law and rules examination.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, . & cert. ef. 1-5-10

833-020-0061
Re-Licensure Method

(1) The re-licensure method is required for applicants who have previ-
ously been licensed by the Board. The re-licensure method requires the appli-
cant, as a previous Board licensee, to request a new license with a new license
number, but without documenting further supervised work experience.

(2) To be considered for re-licensure, licensees whose licenses have
been expired for less than two years from last date of renewal must file:

Oregon Bulletin

(a) An application for re-licensure, using forms provided by the Board
that must include a sworn statement that there is no reason for denial, includ-
ing that applicant:

(A) Has not been subject to any disciplinary action by a professional
mental health licensing or certification agency; and

(B) Has not been convicted of a crime related to practice within the
mental health field.

(b) Payment of the current application fee plus one current annual
renewal fee;

(c) Updated professional disclosure statement, statement that the appli-
cant is not currently practicing professional counseling or marriage and fam-
ily therapy, or request for waiver of the professional disclosure statement; and

(d) Report listing 20 hours of continuing education meeting the stan-
dards set forth in OAR 833-080-0011, completed within one year prior to the
date the Board will receive the new application or within the year allowed for
application to be completed.

(3) To be considered for re-licensure, licensees whose licenses have
been expired for two or more years from last date of renewal must file:

(a) A new application, using forms provided by the Board, to show
compliance with the standards in effect at the time the Board will receive this
new application;

(b) The application fee;

(c) Proposed professional disclosure statement, statement that applicant
is not currently practicing professional counseling or marriage and family
therapy, or request for waiver of the professional disclosure statement; and

(d) Request for examination or proof of passage of a competency exam-
ination acceptable to the Board which was passed within 10 years of date of
new application.

(4) All applicants for re-licensure must successfully pass the current

law and rules section of the state examination.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0071
Reapplication

Former applicants who reapply for licensure may transfer previously
filed documents to the new application file if the documents have not been
destroyed under state records retention schedules and are still in the posses-

sion of the Board.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0081
Examination

(1) Applicants approved for examination must maintain examination
status by sitting for the competency portion of the examination once per year.
Failure to document passage of an acceptable examination or registering and
attempting to pass the competency portion of the state examination at least
once per year will result in denial of licensure.

(2) Applicants are allowed 30 days to complete and return the law and
rules portion of the state examination. Failure to complete and return the

examination to the Board office will result in closure of the application.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0091
Effective and Expiration Dates of Licenses

(1) Initial licenses will be issued for no more than one year, expiring on
the last day of licensee’s birth month.

(2) Date of issue will be the date all qualifications for licensure are met.

(3) Licenses will not be issued without payment of the required initial
license or renewal fees.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0101
License Renewal/Late Renewal

(1) License may be renewed by paying the renewal fee no more than 45
days before, or during the renewal month accompanied by:

(a) The completed renewal form provided by the Board which will
include a sworn statement that there is no reason for denial of renewal;

(b) Continuing education information detailing compliance with the
requirements, if applicable;

(c) An updated, professional disclosure statement, if renewal informa-
tion indicates that the one on file with the Board contain false, incomplete,
outdated or misleading information.

(2) A licensee may renew a license in the month following the renewal
month by submitting to the Board:

(a) The renewal fee;

(b) A late fee;

February 2010: Volume 49, No. 2
24



ADMINISTRATIVE RULES

(c) The completed renewal form provided by the Board which must
include a sworn statement that there is no reason for denial of renewal;

(d) Continuing education information detailing compliance with the
requirements, if applicable; and

(e) An updated, professional disclosure statement, if renewal informa-
tion indicates that the one on file with the Board may contain false, incom-

plete, outdated or misleading information.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-020-0112
Duplicate Licenses

(1) Duplicate licenses or certificates may be obtained by:

(a) Certifying, by signed statement, that the current license or certificate
has been lost or destroyed; or

(b) Requesting a duplicate for additional place(s) of business;

(c) In either case, payment of the required fee.

(2) Reproduction of a license or certificate by anyone other than Board
staff for use as a license document or for display is prohibited.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-030-0011
Educational Requirements for Licensure as a Professional Counselor

To qualify for licensure as a professional counselor under ORS
675.715(2), an applicant must hold one of the following:

(1) A graduate degree in counseling received from a program approved
by the Council for Accreditation of Counseling and Related Educational
Programs (CACREP);

(2) A graduate degree in counseling received from a program approved
by the Council on Rehabilitation Education (CORE);

(3) A graduate degree determined by the Board to be comparable in
both content and quality by meeting the academic and training program stan-
dards for graduate degrees set out in OAR 833 division 60; or

(4) A graduate degree determined by the Board to meet a majority of
the graduate degree standards defined in OAR 833 division 60 and the degree
coursework standards set forth in OAR 833, division 60, including addition-
al graduate training as set forth in OAR 833, division 60 that together meet
the graduate degree standards of graduate academic coursework related to a

degree in counseling.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-030-0021
Experience Requirements for Licensure as a Professional Counselor

(1) To qualify for licensure as a professional counselor under ORS
675.715(3) and 675.720, an applicant must have completed the equivalent of
three years of full-time supervised counseling experience that consisted of no
less than 2,400 supervised direct client contact hours of counseling. The
supervised counseling experience must be:

(a) Completed in Oregon prior to June 30, 2002;

(b) Completed in another state or country prior to application;

(c) Completed while a registered intern with the Board;

(d) Up to 400 supervised direct client contact completed during the
clinical portion of the qualifying graduate degree program; or

(e) Any combination of hours completed as indicated in (a), (b), (c) and
(d).

(2) Direct client contact hours for applicants seeking the professional
counselor license, may be comprised of pre-degree hours plus post-degree
hours.

(3) Direct client contact hours must have been face to face with a client
or clients and/or contact via electronic communication consistent with OAR

833 division 90.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-030-0031
Supervision of Direct Client Contact Hours

(1) For those applying for licensure through the direct or reciprocity
methods, supervision must satisfy the following requirements:

(a) Taken place within the same calendar month as the completed direct
client contact hours;

(b) Been provided by someone other than a spouse or relative by blood
or marriage or a person with whom the applicant has or had a personal rela-
tionship;

(c) Been the result of a professional relationship between a qualified
supervisor and a counselor. Such relationship involves discussions based on
case notes, charts, records, and available audio or visual tapes. The supervisee
presents assessments and treatment plans for the clients being seen. The
supervisor focuses on the appropriateness of the plans and the supervisee’s
therapeutic skill. In contrast to consultation, the supervisor has the authority
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to direct treatment plans. In contrast to therapy, the supervisor will identify
counter-transference issues and develop a plan for the supervisee to work
through those issues independently;

(d) Total no less than two (2) hours of supervision for months where 45
or less direct client contact hours are completed; or total no less than three (3)
hours of supervision for months where 46 or more direct client contact hours
are completed; and

(e) Been conducted in a professional setting, face to face, one to one,
except:

(A) Up to 75 percent of the individual supervision hours may have been
by electronic communication; and

(B) Up to 50 percent of the supervision may have been received in a
group setting, which:

(i) Included no more than ten (10) supervisees for supervision taking
place before July 1, 1998 or six (6) supervisees for supervision on or after
July 1, 1998;

(ii) Where the leadership did not shift from one supervisor to another;
and

(iii) Was not a staff or team meeting, intensive training seminar, discus-
sion group, consultation session, or quality assurance or review group.

(2) The supervisor, at the time of supervision must have:

(a) Three years of post-graduate clinical experience as a licensed men-
tal health professional; and

(b) 30 clock hours of training in supervision theory and practice
through post-master’s workshops or post-master’s graduate level academic
coursework for any supervision hours provided after June 30, 1992.

(3) The supervisor at the time of supervision also must have:

(a) Been a National Certified Counselor (NCC), Certified Clinical
Mental Health Counselor (CCMHC), Certified Rehabilitation Counselor
(CRC); or Certified Career Counselor (CCC); or

(b) Held a license as a professional counselor in the State of Oregon or
held an Oregon or other state certification or licensure judged comparable by
the Board, such as Oregon standard school counselors or Oregon psycholo-
gist associates or those state licensed as clinical psychologists, clinical social
workers, and marriage and family therapists.

(4) In lieu of sections (2) and (3) the supervisor at the time of supervi-
sion may have been an approved supervisor through American Association
for Marriage and Family Therapy, the Center for Credentialing and

Education, or the American Pastoral Counselors Association.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-030-0041
Examination Requirement for Licensure as a Professional Counselor

(1) All applicants for licensure as a professional counselor must pass an
examination consisting of two separate sections: a competency section and an
Oregon law and rules section.

(2) To qualify for licensure as a professional counselor under ORS
675.715(5), an applicant must pass one of the following competency exami-
nations within 10 years from the date of application for licensure:

(a) National Counselor Examination;

(b) Certified Clinical Mental Health Counselor Examination;

(c) Certified Rehabilitation Counselor Examination; or

(d) Other exams as approved by the Board.

(3) The Board uses the National Counselor Examination as the state
examination.

(4) To qualify to sit for the competency examination, a LPC applicant
must:

(a) Submit an application; and

(b) Meet the graduate program and coursework requirements in OAR
833 division 60.

(5) Candidates will pay exam and exam administration fees to the pre-
scribed examination providers.

(6) Passing scores will be:

(a) Established by the National Board of Certified Counselors for appli-
cants who plan to take the exam after applying for Oregon licensure.

(b) Established by the agency verifying passage of its examination for
applicants who took a state competency exam before applying for Oregon
licensure.

(7) The Board will notify examinees, in writing only, of the results of
their examination.

(8) Following passage of the approved competency examination, the
Board requires passage of an Oregon state law and rules examination with a

passing score determined by the Board.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, . & cert. ef. 1-5-10

833-030-0051
Documentation of Requirements for Licensure as a Professional
Counselor

Applicants for licensure as a professional counselor must document
meeting the requirements for licensure as follows:
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(1) Educational requirements by official transcript, and by a completed
graduate degree standards form with required attachments if supporting doc-
umentation is necessary;

(2) Experience requirements by submission of attestations from
employers or supervisors regarding the setting, hours of experience and
supervision received, and background and training of supervisor; and

(3) Examination requirement by submission of verification an approved
examination was taken and passed by the approved testing, licensing, or cer-
tification organization, or passage of the state examination.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-040-0011
Educational Requirements for Licensure as a Marriage and Family
Therapist

To qualify for licensure as a marriage and family therapist under ORS
675.715(2), an applicant must hold one of the following:

(1) A graduate degree in marriage and family therapy received from a
program approved by the Commission on Accreditation for Marriage and
Family Therapy Education (COAMFTE) or a marital and family therapy pro-
gram fully accredited by the Counsel for Accreditation of Counseling and
Related Educational Programs (CACREP); or

(2) A graduate degree determined by the Board to be comparable in
both content and quality by meeting the academic and training program stan-
dards for graduate degrees set out in OAR 833 division 60; or

(3) A graduate degree determined by the Board to meet a majority of
the graduate degree standards defined in OAR 833 division 60 and the degree
coursework standards set forth in 833 division 60, including additional grad-
uate training as set forth in 833 division 60 that together meet the graduate
degree standards of graduate academic coursework related to a degree in mar-

riage and family therapy.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-040-0021
Experience Requirements for Licensure as a Marriage and Family
Therapist

(1) To qualify for licensure as a marriage and family therapist under
ORS 675.715(4) and 675.720, an applicant must have the equivalent of three
calendar years of full-time supervised clinical work experience that consist-
ed of:

(a) No less than 2,000 supervised client contact hours of therapy;

(b) No less than 1,000 hours working with couples and families.

(2) Direct client contact hours must have been:

(a) Obtained after receipt of the qualifying graduate degree;

(b) Obtained in three or more different calendar years; and

(c) Face to face with a client or clients including through electronic

communication.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-040-0031
Supervision of Direct Client Contact Hours

(1) For those applying for licensure through the direct or reciprocity
methods, supervision must:

(a) Take place within the same calendar month as the completed direct
client contact hours;

(b) Be provided by someone other than a spouse or relative by blood or
marriage or a person with whom the applicant has or had a personal relation-
ship;

(c) Be the result of a professional relationship between a qualified
supervisor and a counselor. Such relationship involves discussions based on
case notes, charts, records, and available audio or visual tapes. The supervisee
presents assessments and treatment plans for the clients being seen. The
supervisor focuses on the appropriateness of the plans and the supervisee’s
therapeutic skill. In contrast to consultation, the supervisor has the authority
to direct treatment plans. In contrast to therapy, the supervisor will identify
counter-transference issues and develop a plan for the supervisee to work
through those issues independently; and

(d) Total no less than two (2) hours of supervision for months where 45
or less direct client contact hours are completed; or total no less than three (3)
hours of supervision for months where 46 or more direct client contact hours
are completed; and

(e) Be conducted in a professional setting, face to face, one to one,
except:

(A) Up to 75 percent of the individual supervision hours may be by
electronic communication; and

(B) Up to 50 percent of the supervision may have been received in a
group setting, which:

(i) Included no more than ten (10) supervisees for supervision taking
place before July 1, 1998 or six (6) supervisees for supervision on or after
July 1, 1998;
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(ii) Where the leadership does not shift from one supervisor to another;
and

(iii) Is not a staff or team meeting, intensive training seminar, discus-
sion group, consultation session, or quality assurance or review group.

(2) The supervisor, at the time of supervision must have:

(a) A supervisor approved by the American Association for Marriage
and Family Therapy or a diplomate in the American Association of Pastoral
Counselors; or

(b) Licensed by the State of Oregon as a marriage and family therapist
or hold an equivalent Oregon certification or license as determined by the
Board, such as that required for clinical psychologists, clinical social work-
ers and professional counselors; and

(A) Been trained specifically in the systemic approach to couples and
family therapy;

(B) Completed a minimum of five (5) years of clinical experience; and

(C) For any supervision hours after June 30, 1992, completed thirty (30)
clock hours of training in supervision theory and practice in post-master’s

academic coursework or equivalent training, as determined by the Board.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-040-0041
Examination Requirement for Licensure as a Marriage and Family
Therapist

(1) All applicants for licensure as a marriage and family therapist must
pass an examination consisting of two separate examination sections: a com-
petency section and an Oregon law and rules section.

(2) To qualify for licensure as a marriage and family therapist under
ORS 675.715(5), an applicant must pass a competency examination pre-
scribed by the Board or have passed other approved alternative exams, with-
in 10 years from the date of application for licensure.

(3) The Board prescribes as the competency section the computerized
marital and family therapy examination of the Association of Marital and
Family Therapy Regulatory Boards (AMFTRB) in association with the
Professional Examination Service.

(4) To qualify to sit for the competency examination, a LMFT applicant
must:

(a) Submit an application;

(b) Meet the graduate program and coursework requirements prescribed
in OAR 833 division 60; and

(c) Meet the supervised work experience requirements prescribed in
OAR 833-040-0031.

(5) Candidates will pay exam and exam administration fees to the pre-
scribed examination providers.

(6) Passing scores will be:

(a) Established by the AMFTRB for applicants who plan to take the
exam after making application for Oregon licensure; or

(b) Established by the agency verifying passage of its examination for
applicants who have completed an approved alternative examination.

(7) The Board will notify examinees, in writing only, of the results of
their examination.

(8) Following passage of the approved competency examination, the
Board requires passage of an Oregon state law and rules examination, with a

passing score as determined by the Board.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-040-0051
Documentation of Requirements for Licensure as a Marriage and
Family Therapist

Applicants for licensure as a marriage and family therapist must docu-
ment meeting the requirements for licensure as follows:

(1) Educational requirements by official transcript, and by a completed
graduate degree standards form with required attachments if supporting doc-
umentation is necessary;

(2) Experience requirements by submission of attestations from
employers or supervisors regarding the setting, hours of experience and
supervision received, and background and training of supervisor; and

(3) Examination requirement by submission of verification that an
examination was taken and passed by the approved testing, licensing, or cer-
tification organization, passage of the state examination.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0011
Intern Registration Method

The intern registration method is required for applicants who seek
acceptance of post-degree supervised direct client contact completed in
Oregon after June 30, 2002. The intern registration method requires applicant
to obtain Board approval of an internship plan for completing required super-

vised direct client contact.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
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Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0021
Application for Registration as Intern

(1) An applicant for registration must:

(a) Meet all registration requirements in effect at the time the applica-
tion is submitted;

(b) Request registration on Board approved forms;

(c) Submit a professional disclosure statement for board approval as
part of his or her application;

(d) Submit an application fee as specified in OAR 833-070-0011;

(e) Meet the graduate degree standards for licensure according to OAR
833, division 60;

(f) Agree to complete supervised direct client contact hours to meet the
total number of hours required for licensure; and

(g) Abide by the Board’s laws and rules.

(2) Applicants for professional counselor and marriage and family ther-
apist must pay a fee for each license.

(3) Applicants approved for registration as an intern will have five years
to complete the supervised direct client contact hours necessary for licensure
or for examination. The intern may petition the Board to allow extension of
registration for up to one year beyond the maximum five years if he/she can
show good cause for such extension.

(4) Registered interns may indicate registration or use the title “regis-
tered intern”, “LPC intern”, “LMFT intern” or any permutation in connection
with a practice that is covered by an approved plan.

(5) Former applicants who re-apply may transfer direct client contact

hours accrued under a board-approved plan to their new plan.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0031
Registered Intern Professional Disclosure Statement

(1) Registered interns must furnish clients with a copy of a Board-
approved professional disclosure statement before providing counseling or
therapy.

(2) A professional disclosure statement must include the following
information about the intern:

(a) Name, business address and telephone number;

(b) Name of the intern’s supervisor(s);

(c) Philosophy and approach to counseling or marriage and family ther-
apy;

(d) Formal education and training, title of highest relevant degree, the
school that granted the degree, and major coursework;

(e) Supervision requirements;

(f) Fee schedules;

(g) The bill of rights of clients listed in OAR 833-100-0021 the Code of
Ethics; and

(h) The name, address, telephone number, and website address of the
Oregon Board of Licensed Professional Counselors and Therapists.

(3) The Professional Disclosure statement must be accessible to people
with disabilities.

(4) Registered interns will assist their clients to understand the infor-
mation in the professional disclosure statement.

(5) Whenever an intern changes the professional disclosure statement,

the new statement must be provided to the board for approval.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0041
Intern Professional Disclosure Statement Waiver

The Board may grant exemptions from requirements of professional
disclosure statements. Requests for exemption must be in writing to the
Board and have received written approval from the Board. The Board may
grant exemptions from providing a professional disclosure statement if:

(1) Registered intern can satisfy the Board that there is good cause to be
exempt from specific requirements, including but not limited to: name, prac-
tice address and telephone number; fee schedules; or other specific board
required information;

(2) The intern is providing crisis response counseling or therapy; or

(3) The intern is practicing outside Oregon and is not required (by his
or her employing agency) to provide disclosure statements to clients; howev-
er, the intern must inform clients that he or she is working toward licensure
in the state of Oregon, the name of his or her clinical supervisor, and provide

the address and telephone number of the Oregon Board upon request.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 12010, f. & cert. ef. 1-5-10
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833-050-0051
Intern Registration Plan

(1) Applicants for intern registration must submit an intern plan in the
form and manner required by the Board.

(2) The intern plan must include information to show how supervised
direct client contact hours will be accrued and that the activities will meet
Board requirements for professional counselor and/or marriage and family
therapist. The intern plan will include:

(a) Name, addresses, telephone numbers, and email addresses of the
parties: intern, supervisor(s), and intern’s employer if applicable;

(b) Description of direct client contact: where counseling/therapy will
be performed, where supervision will be provided, activities or services per-
formed by intern, content of supervision;

(c) How the intern will meet licensure requirements;

(d) Responsibilities of all parties;

(e) Agreement of the supervisor, administrator of agency or employer
of the intern, and the intern; and

(f) Signatures of all parties.

(3) An approved intern plan may cover up to three separate practices,
such as private practice and employment by two different, autonomous pro-
grams.

(4) To maintain registration, the intern must meet the conditions in the
approved plan.

(5) The intern must carry out the registration plan as approved. Changes

to the plan must be approved by the Board.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0061
Effective Dates of Intern Registration

Initial registration as an intern will be effective when applicant com-
pletes the registration process that includes approval of completed request

and internship plan.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0071
Direct Client Contact

(1) Applicants for LPC must accrue 2,400 hours of supervised direct
client contact to qualify for licensure.

(2) LPC interns must complete at least 1,000 of the required 2,400
hours direct client contact while in a Board-approved intern work plan.

(3) LPC Interns may count direct client contact hours acquired outside
a registered intern plan as follows:

(a) Up to 400 direct client contact hours accrued as part of a graduate
degree internship;

(b) Post-degree supervised direct client contact hours completed in
Oregon prior to June 30, 2002; and

(c) Post-degree supervised direct client contact hours completed outside
of Oregon that meet Oregon requirements at the time of application for licen-
sure.

(4) Applicants for LMFT must accrue 2,000 hours of supervised direct
client contact with at least 1,000 of those hours working with couples and
families to qualify for licensure.

(5) Applications for dual licensure as professional counselor and mar-
riage and family therapist must meet the requirements for both licenses.

(6) Direct client contact must be face to face with a client or clients
and/or contact via electronic communication consistent with OAR 833 divi-
sion 90.

(7) Registered interns must receive and document supervision for and
report all direct client contact hours at places of practice listed as part of their
Board-approved plan.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0081
Supervision

(1) Supervision of direct client contact must take place within the same
calendar month as the completed direct client contact hours.

(2) Supervision meetings must take place at least twice per month, and
in different weeks.

(3) Supervision meetings must be no less than one hour, defined as no
less than 50 minutes.

(4) Supervision must total at least:

(a) Two (2) hours for months in which 45 or fewer hours of direct client
contact are completed; or

(b) Three (3) hours for months in which 46 or more hours of direct
client contact are completed.

(5) At least 25% of supervision hours must be conducted in a profes-
sional setting, face to face. Up to 75% of supervision hours may be conduct-
ed through electronic communication.
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(6) At least 50% of the required number of monthly supervision hours
must be individual supervision 1-to-1.

(7) Group supervision must meet the following requirements at each
meeting.

(a) Include no more than six (6) supervisees;

(b) Have leadership that does not shift from one supervisor to another;
and

(c) Not be a staff or team meeting, intensive training seminar, discus-
sion group, consultation session, or quality assurance or review group.

(8) If in any month an intern does not receive the minimum supervision
hours required, no client contact hours will be credited for that month.

(9) Interns must take steps to ensure consistency in supervision
throughout the internship. The intern must request approval from the Board
to change supervisors more than three times during the internship and provide
steps taken to ensure consistency when changing supervisors.

(10) An approved plan for a single practice, such as private practice or
employment by one agency offering services at one or more sites, may have
no more than two supervisors at any given time.

(11) The supervisor must have the authority to:

(a) Review all case records, billings, appointment books, and client
population;

(b) Review and determine appropriateness of individual charts and case
records;

(c) Direct the intern to refer clients to other therapists when client needs
are outside the intern’s scope of practice; and

(d) Determine appropriate client caseload to be served by the intern.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0091
Supervisor Reporting

(1) The supervisor must submit a written evaluation of the intern’s skills
and progress every six months and at the conclusion of the plan. The report
must include progress toward completion of the intern’s plan. Supervisors
may report to the Board at any time deemed necessary. Reports must be sub-
mitted on forms provided by the Board.

(2) If a supervisor has concerns about a supervisee being licensed, the
supervisor must notify the Board and provide the following information:

(a) Specific concerns;

(b) Steps taken to address the concerns;

(c) A remedial action plan with measureable outcomes to address the
concerns; and

(d) The intern’s progress to address the concerns expressed by the
supervisor.

(3) The Board may take any or all of the following actions to address
concerns about registered interns:

(a) Identify a new supervisor to work with the intern;

(b) Require an assessment of the intern’s mental and/or physical health;

(c) Require the intern to seek personal therapy;

(d) Extend the internship;

(e) Require additional training for the intern;

(f) Place internship on hold; or

(g) Deny the intern a license.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0111
Intern Reporting

(1) The intern must submit to the Board reports that include the hours
of direct client contact accrued by month for the six-month period.

(2) Reports of direct client contact hours and supervisor evaluation are
due in the month following each six-month reporting period.

(3) If the Board receives the report after the due date, all hours submit-
ted in the report will be denied.

(4) The Board may consider exceptions to this rule with documentation

of extraordinary circumstances.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0121
Changes to Intern Registration Plan

(1) The intern must report any interruptions or proposed termination of
supervision.

(2) The intern must submit a written request on a board approved form
to the Board in order to change the intern plan. Approval of the following
changes to the plan are required:

(a) Supervision;

(b) Employment;

(c) Practice locations; and

(d) Supervisor(s).

(3) A registered intern who files a request to change the internship plan
must meet Board requirements in place at the time of the change request.

Oregon Bulletin

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0131
Intern Registration Renewal

(1) Intern must renew registration annually within 30 days of the
intern’s annual renewal date. Annual renewal date is the first day of the month
of initial registration.

(2) Registration renewal requires the intern to provide to the Board a
renewal fee as established in OAR 833-070-0011, renewal forms, and updat-
ed Professional Disclosure Statement.

(3) If the intern does not provide the required fee and documents with-
in 30 days of renewal, the internship will be expired.

(4) Renewal may be denied if any of the conditions of the plan are not

being met.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0141
Placing Internship on Hold

(1) Intern may request to place internship on hold for up to 90 days by
submitting a written request to the board with explanation of need for being
on hold.

(2) Intern must notify the Board within 10 days, in writing, of a plan to
return to practice.

(3) If after 90 days, the intern does not submit a plan to return to prac-
tice, the internship will expire.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0151
Termination of Intern Registration Plan

A registered intern may voluntarily resign registration. A resigned reg-
istration will constitute withdrawal of application for licensure.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-050-0161
Current Information to Board

(1) All registered interns must provide current contact information to
the Board, including:

(a) Residence address of location and post office box, if applicable;

(b) Electronic mail address;

(c) Telephone number; and

(d) An updated, current Professional Disclosure Statement being pro-
vided to clients as required above.

(2) Intern must inform the Board office in writing of any changes to
information within 30 days of the change.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-060-0012
Comparable Full Standards

A graduate degree shall be determined by the Board as comparable in
content and quality to degrees from CACREP, COAMFTE, or CORE
approved programs, if issued by a degree-granting program that meets the
following standards. The degree was from an institution that:

(1) Was a fully accredited member of one of the regional institutional
accreditation bodies at the time the degree was granted;

(2) Offered a minimum of a master’s degree;

(3) Was of at least two years’ duration and is at least:

(a) 48 semester credit hours or 72 quarter hours for graduate degrees
granted before October 1, 2014; or

(b) 60 semester credit hours or 90 quarter credit hours for graduate
degrees granted on or after October 1,2014.

(4) Included all coursework requirements set forth in OAR 833-060-
0021.

(5) Included a required supervised clinical experience for all students of
no less than:

(a) 600 total clock hours to include 240 direct client contact hours, for
graduate degrees granted before October 1, 2014; or

(b) 700 total clock hours to include 280 direct client contact hours, for
graduate degrees granted on or after October 1,2014; and

(6) Facilitated a practicum and/or internship experience that:

(a) Had supervisory staff with a minimum of a master’s degree in the
program emphasis and with pertinent professional experience;

(b) Made provision for faculty monitoring of operations;

(c) Kept records of student-client contact hours including summary of
student progress by the supervisor;

(d) Had a written agreement with the program and student specifying
learning objectives;
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(e) Had a mechanism for program evaluation; and

(f) Maintained adherence to the Oregon Board Code of Ethics OAR 833
division 100.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-060-0022
Majority Standards for Graduate Degrees

Pursuant to ORS 675.715(1)(d), a graduate degree will meet a majority
of the Board’s standards if issued by a degree granting program that:

(1) Was from a regionally accredited institution that provided training
in counseling or marriage and family therapy;

(2) Offered a minimum of a master’s degree;

(3) Was at least two years in duration:

(4) Included coursework requirements for the degree as set forth in
OAR 833-060-0041 and 833-060-0051; and

(5) Included a degree-required practicum/clinical experience with on-
site supervisors having competence in counseling or marriage and family
therapy and field supervision.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-060-0032
Additional Graduate Training to Supplement Degree Program

(1) Training used to supplement a degree program pursuant to OAR
833-060-0021 must be taken and successfully completed for graduate credit
at an accredited college or university.

(2) To fulfill the requirements for the clinical/applied experience, the
applicant must complete a supervised clinical experience of no less than 700
clock hours.

(3) The requirement for a graduate program clinical experience may be
waived if:

(a) the applicant has at least five years of full-time post-degree experi-
ence; and

(b) for marriage and family therapy degrees, the majority of clinical

experience consisted of work in relationship issues.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-060-0042
Standards for LPC Coursework

(1) For counseling degrees leading to a professional counselor license,
based on a minimum of 72 quarter or 48 semester hours:

(a) Counseling Theory, three quarter hours/two semester hours;

(b) Human Growth and Development, three quarter hours/two semester
hours;

(c) Social and Cultural Foundations, three quarter hours/two semester
hours;

(d) The Helping Relationship, three quarter hours/two semester hours;

(e) Group Dynamics Processing and Counseling, three quarter
hours/two semester hours;

() Lifestyle and Career Development, three quarter hours/two semester
hours;

(g) Diagnosis and Appraisal of Individuals, three quarter hours/two
semester hours;

(h) Research and Evaluation, three quarter hours/two semester hours;

(i) Professional Orientation, three quarter hours/two semester hours;

(j) Clinical/Applied Experience of at least 600 clock hours; and

(k) Supporting Coursework for Specialty Areas, 24-33 quarter
hours/16-22 semester hours.

(2) The curriculum standards for counseling degrees leading to a pro-
fessional counselor license, based on a minimum of 90 quarter or 60 semes-
ter hours:

(a) Counseling Theory, three quarter hours/two semester hours;

(b) Human Growth and Development, three quarter hours/two semester
hours;

(¢) Social and Cultural Diversity Studies, three quarter hours/two
semester hours;

(d) The Helping Relationship, three quarter hours/two semester hours;

(e) Group Dynamics Processing and Counseling, three quarter
hours/two semester hours;

(f) Lifestyle and Career Development, three quarter hours/two semester
hours;

(g) Diagnosis and Assessment of Individuals, three quarter hours/two
semester hours;

(h) Research and Evaluation, three quarter hours/two semester hours;

(i) Professional Orientation and Ethical Practice studies including roles
and responsibilities within the profession and in the community, three quar-
ter hours/two semester hours;

(j) Clinical/Applied Experience, of at least:

(A) 600 total clock hours to include 240 direct client contact hours, for
graduate degrees granted before October 1, 2014; or

Oregon Bulletin

(B) 700 total clock hours to include 280 direct client contact hours, for
graduate degrees granted on or after October 1,2014; and

(k) Supporting Coursework for Specialty Areas, 24 quarter hours/16
semester hours.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-060-0052
Standards for LMFT Coursework

(1) An applicant with a qualifying graduate degree granted before
October 1, 2014, must have completed at least 48 semester or 72 quarter
hours.

(2) An applicant with a qualifying graduate degree granted on or after
October 1, 2014, must have completed at least 60 semester or 90 quarter
hours.

(3) For marriage and family therapy degrees leading to a marriage and
family therapist license, based on 72 quarter or 48 semester hours:

(a) Human Development, six quarter hours/four semester hours;

(b) Marital and Family Theoretical Foundation Studies, three quarter
hours/two semester hours;

(c) Marital and Family Therapy Diagnosis and Assessment, Treatment,
Principles and Techniques Studies, 12 quarter hours/8 semester hours;

(d) Professional Studies, three quarter hours/two semester hours;

(e) Research Methods or Statistics, three quarter hours/two semester
hours;

(f) Clinical/Applied Experience of at least 600 clock hours; and

(g) Supporting Coursework Focusing on the Systems Paradigm for
Specialty Areas, 24-33 quarter hours/16-22 semester hours.

(4) The curriculum standards for degrees meeting requirements for a
marriage and family therapist license, based on 90 quarter or 60 semester
hours:

(a) Individual and Family Development — 6 quarter hours/4 semester
hours;

(b) Couple and Family Theoretical Foundation Studies — 9 quarter
hours/6 semester hours;

(c) Couple and Family Therapy, Treatment, and Techniques Studies —
9 quarter hours/6 semester hours;

(d) Diagnosis of mental disorders — 3 quarter/2 semester hours;

(e) Diversity studies that include issues related to diversity, power and
privilege — 3 quarter/2 semester credit hours

(f) Ethical and Professional Studies — 3 quarter hours/2 semester
hours;

(g) Research Methods or Statistics — 3 quarter hours/2 semester hours;

(h) Clinical/applied experience, including practicum, of at least 700
clock hours with 280 hours of direct client contact; and

(j) Supporting coursework focusing on counseling and/or systems

approaches — 54 quarter/36 semester hours.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-070-0011
Fees

Fees established by the Board of Licensed Professional Counselors and
Therapists are as follows:

(1) Application for licensure — $125.

(2) Initial license — $100.

(3) Annual renewal of license in accordance with OAR 833-120-0011.

(a) Without criminal background check — $125; or

(b) With criminal background check — $172.25.

(4) Restoration fee — $50.

(5) Examination:

(a) For professional counselor license — Candidates will pay exam and
exam administration fees to the prescribed examination providers.

(b) For marriage and family therapist license — Candidates will pay
exam and exam administration fees to the prescribed examination providers.

(6) Duplicate license or certificate of licensure — $5.

(7) Verification of licensure or examination scores for applicant or
licensee to other licensing or certifying agencies — $10.

(8) Annual renewal of registration as intern in accordance with OAR
833-120-0011.

(a) Without criminal background check — $80; or

(b) With criminal background check — $127.25.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-070-0021
Fee Refunds
Overpayment of fees or fees submitted as part of application before

required will be refunded.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10
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833-070-0031
Availability of Public Records

(1) Members of the public may review all Board documents that are
public records other than those records that need not be disclosed under law.
These documents are on file in the Board’s office during regular working
hours. Copies of public records are available to the public upon request.
Charges for records will be payable in advance or when the materials are
received.

(2) Copies of documents: $.25 per page.

(3) Documents and other materials will be provided at a fee reasonably
calculated to reimburse the Board for actual costs incurred in making records

available to the public.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-080-0011
Continuing Education

Licensees must complete approved continuing education and report the
hours to the Board on even numbered years as a condition of license renew-
al.

(1) Licensees who receive their initial license less than 12 months
before the continuing education reporting date will not be required to report
continuing education.

(2) Licensees who receive their initial licenses between 12 and 23
months before the continuing education reporting date must report 20 hours
of continuing education.

(3) Licensees who receive their initial licenses 24 or more months
before the continuing education reporting date must report 40 hours of con-
tinuing education.

(4) A “clock hour” for continuing education means one hour spent in a
program meeting the requirements for continuing education. Clock hours
exclude refreshment breaks, receptions and other social gatherings, and meals

that do not include an approved.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-080-0021
Continuing Education Waiver

(1) Licensees may request a waiver for meeting the continuing educa-
tion requirements by submitting a written request on forms provided by the
Board.

(2) The Board may approve requests for waivers from licensees who
cannot attend the required hours of training because of a medical condition.
The licensee must include the following information as part of the request.

(a) The rationale for a waiver;

(b) The nature of the illness or disability;

(c) The time period the waiver would cover;

(d) A statement as to how the condition prevents participation in con-
tinuing education;

(e) Signature by the licensee or legal representative; and

(f) Signed statement from a recognized medical practitioner.

(3) The Board may approve requests for waivers from licensees who do
not plan to practice for an extended period of time. The licensee must include
the following information as part of the request.

(a) The rationale for a waiver;

(b) The time period the waiver would cover; and

(c) Signature by the licensee or legal representative.

(3) The Board will notify the licensee requesting a waiver whether the
request is approved.

(4) Following a contractual agreement with the Board that the licensee
will not be practicing counseling or marriage and family therapy for an
extended period of time because the licensee is retired; on maternity leave; or
voluntarily not working; and that the licensee will not resume practice with-
out a Board-approved plan for participating in 20 clock hours of continuing

education or clinical supervision.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-080-0031
Continuing Education Content

(1) Continuing education content must focus on increasing knowledge
and/or skills in the following areas relevant to the field:

(a) Counseling or marriage and family therapy theory & techniques;

(b) Human development and family studies;

(c) Social and cultural foundations in counseling or marriage and fam-
ily therapy;

(d) The helping relationship;

(e) Group dynamics;

(f) Life style and career development;

(g) DSM diagnosis assessment;

(h) Research and evaluation;

(i) Professional orientation and ethics;
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(j) Professional supervision training;

(k) Disability and life transitions;

(I) Substance abuse;

(m) Psychopharmacology;

(n) Diagnosis and treatment of mental health disorders.

(2) Six clock hours of continuing education in ethics is required each
reporting period.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-080-0041
Methods of Obtaining Hours

(1) Approvable continuing education credits may be obtained in the fol-
lowing ways:

(a) Continuing education activities with no limits on continuing educa-
tion units:

(A) Attending college or university courses — 15 clock hours per
semester credit and 10 clock hours per quarter credit.

(B) Seminars, workshops, conferences and/or trainings may be “live” or
offered through distance learning technology. Distance learning trainings
must be offered or approved by a provider acceptable to the Board e.g.,
NBCC.

(C) Home study from approved providers must be offered or approved
by a provider acceptable to the Board e.g., NBCC.

(b) Continuing education activities for which you can obtain a maxi-
mum of 20 continuing education units within a two year period:

(A) Publication activities include:

(i) Five credits per article or review in a refereed journal that is direct-
ly related to counseling;

(ii) Five credits per chapter in edited books, 20 credits for authorship of
an entire book;

(iii) Five credits per 30 minutes of initial video production directly
related to counseling;

(iv) Five credits for reviewing a book proposal; and

(v) Five credits for each year of service on an editorial board of a pro-
fessional counseling journal.

(B) Professional presentations. Credit is given for the initial research
and development of a professional presentation. The number of credits given
is twice the number of hours spent making the presentation;

(C) Leadership in the profession — 10 credits a year for the following:

(i) Serving as an officer of a state or national counseling organization;

(ii) Serving as a member of a state counseling/therapy licensing board
or national certification board; or

(iii) Chairing a national counseling conference or convention.

(2) Receiving supervision. One credit/one clock hour for supervision
received from a supervisor who meets the Board’s standards on supervision,
for a maximum of 10 continuing education activities within a two year peri-
od.

(3) An approvable continuing education program is one designed and
offered by an agency or institution that is recognized as an approved provider
of continuing education units e.g., NBCC-approved programs include:

(a) Academic courses offered in accredited degree counseling or mar-
riage and family therapy programs;

(b) Presentations sponsored by counseling related departments of
accredited educational institutions; national, regional, state, or local profes-
sional organizations or associations; public or private human services agen-
cies or organizations; or individuals that meet all of the following approved
provider guidelines:

(A) Program is presented by competent individuals as documented by
appropriate academic training, professional licensure or certification, or pro-
fessionally recognized experience. Presenters should have an identifiable
involvement with human services;

(B) Program meets the professional needs of the licensee’s intended
clientele;

(C) Program has a minimum duration of one clock hour;

(D) Except for non-classroom distance learning, program is offered in
a place which is accessible to persons with disabilities;

(E) Distance learning program includes mechanism for evaluation,
measurement, or confirmation of exchange of information; and

(F) Programs approved by organizations such as: National Association
of Social Workers, National Board for Certified Counselors, Oregon
Psychological Association, Commission on Rehabilitation Counselor
Certification, Art Therapy Credentials Board, American Art Therapy
Association, American Association for Marriage and Family Therapy,
Commission of Rehabilitation Counselor Certification, and American
Counseling Association.

(c) Content of programs are consistent with OAR 833-080-0031.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10
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833-080-0051
Documentation and Submission of Continuing Education

(1) Licensees must certify to the Board, at the time of annual renewal
on even-numbered years, that the continuing education requirements were
met by providing a summary list of continuing education activities/courses as
described in OAR 833-080-0041.

(2) Licensees must maintain documentation as proof that the licensee
has satisfied the continuing professional education requirements and, if
requested by the Board, will make them available for inspection.
Documentation must include proof of actual attendance, participation, certi-
fication, or completion as well as content, duration, and if relevant, provider
such as:

(a) Academic transcripts;

(b) Dated certificates (originals or copies) of completion of training;

(c) Program/activity descriptions, including (but not limited to) written
verification of professional services, copies of published works or other proof
of publication, letter from president/director of organization in which profes-
sional activity was conducted; and

(d) Signed statement of professional supervision by the individual pro-
viding the supervision.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-080-0061
Continuing Education Audit and Penalties

(1) The Board will conduct an audit of the records of randomly select-
ed licensees to verify actual participation, completion, and compliance with
standards for content and providers of approved continuing professional edu-
cation. Failure to maintain or document actual completion of continuing pro-
fessional education activities claimed, failure to make such records available
to the Board for inspection, or falsification of reports may result in discipli-
nary action by the Board.

(2) Licensees participating in the continuing education audit that are
unable to satisfactorily document that they completed training meeting the
standards set forth in OAR 833-080-0041 will be assessed a civil penalty as
follows:

(a) Persons successfully documenting 31-39 hours — $250;

(b) Persons successfully documenting 21-30 hours — $500;

(c) Persons successfully documenting 11-20 hours — $750;

(d) Persons successfully documenting 10 or fewer hours — $1,000.

(3) The civil penalty may not be paid in lieu of training.

(4) Failure to document required hours, or certifying programs or super-
vision not meeting approval requirements will result in non-renewal or, in the

case of discovery after renewal, possible suspension of license.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-090-0010
Technology-Assisted Services

(1) When providing technology-assisted distance counseling services,
licensees must:

(a) Use secure web sites and e-mail communications to help ensure
confidentiality;

(b) Determine that technology-assisted services are appropriate, avail-
able, and meets the needs of the particular client; and

(c) Have a working knowledge of the particular technology used to
meet the needs of clients.

(d) Conduct due diligence in confirming the identity of potential clients.

(2) When the use of encryption is not possible, limit electronic trans-

missions to general communications that are not client specific.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-090-0020
Inappropriate Services

When technology-assisted distance counseling services are deemed
inappropriate for any reason by the counselor or client, counselors must
ensure that a professional and clinically sound referral is made to counseling

resources in the client’s geographic area.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-090-0030
Laws and Statutes
Licensees providing Distance Services must ensure that the use of tech-

nology is consistent with the Board’s laws and rules.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10
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833-090-0040
Technology and Informed Consent

(1) Licensees must give all potential clients access to the licensee’s
Professional Disclosure Statement (PDS) prior to service delivery with a
means of confirming receipt and acknowledgement of the PDS.

(2) Licensees must inform clients of the benefits and limitations of dis-
tance service delivery, including:

(a) Issues related to the difficulty of maintaining the confidentiality of
electronically transmitted communications;

(b) Names of colleagues, supervisors, and employees, such as
Informational Technology (IT) administrators, who may have authorized or
unauthorized access to electronic transmissions;

(c) The risks of all authorized or unauthorized people who have access
to any technology clients may use in the counseling process. This includes
family members, friends, acquaintances, and fellow employees;

(d) Limitations governing the practice of the LPC or LMFT profession
in the State of Oregon, including that the laws and statutes regarding the prac-
tice of professional counseling and marriage and family therapy differ from
state-to-state;

(e) Contact information and alternate methods of contact in case of
technology failure; and

(f) Emergency procedures for situations when the counselor is not avail-

able.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0011
General Purpose and Scope

(1) This code constitutes the standards against which the required pro-
fessional conduct of licensed professional counselors and marriage and fam-
ily therapists is measured. It has as its goal the welfare and protection of the
individuals and groups with whom counselors and therapists work. This code
applies to the conduct of all licensees, registered interns and applicants,
including the applicant’s conduct during the period of education, training, and
employment which is required for licensure. Violation of the provisions of
this code of ethics will be considered unprofessional or unethical conduct and
is sufficient reason for disciplinary action, including, but not limited to, denial
of licensure.

(2) If ethical responsibilities appear to conflict with law, regulations, or
other governing legal authority, licensees are to make known their commit-
ment to their ethical responsibilities and take steps to resolve the apparent
conflict. If demands of an organization with which a licensee is affiliated con-
flicts with any aspect of the code of ethics, the licensee must clarify the nature
of the conflict, make known their commitment to this code and resolve the

conflict in a way that permits adherence to this code of ethics.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0021
Responsibility

(1) A licensee’s primary professional responsibility is to the client. A
licensee makes every reasonable effort to advance the welfare and best inter-
ests of all clients for whom the licensee provides professional services. A
licensee respects the rights of those persons seeking assistance and makes
reasonable efforts to ensure that the licensee’s services are used appropriate-
ly:

(2) A licensee recognizes that there are other professional, technical,
and administrative resources available to clients. The licensee makes a rea-
sonable effort to provide referrals to those resources when it is in the best
interest of clients to be provided with alternative or complementary services
or when the client requests a referral.

(3) Licensees do not give or receive commissions, rebates or any other
form of remuneration when referring clients for professional services.

(4) A licensee seeks appropriate professional assistance for the
licensee’s own personal problems or conflicts that are likely to impair the
licensee’s work performance or clinical judgment.

(5) A licensee provides supervision only when the licensee’s profes-
sional competence is sufficient to meet the needs of the trainee or intern. A
licensee does not permit a trainee or intern under the licensee’s supervision
to perform, nor purport to be competent to perform, professional services
beyond the trainee’s or intern’s level of training and accepts responsibility for
the effects of the actions of the trainee or intern of which they should be
aware.

(6) A licensee does not practice under the influence of alcohol or any
controlled substance not prescribed by a physician, or if incapacitated by
habitual or excessive use of intoxicants, drugs or controlled substances.

(7) A licensee does not practice when adversely influenced by either
physical or emotional impairment that would interfere with their ability to
provide professional services.

(8) A licensee abides by all applicable statutes and administrative rules
regulating the practice of counseling or therapy or any other applicable laws,
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including, but not limited to, the reporting of abuse of children or vulnerable
adults.

(9) A licensee does not condone or engage in discrimination on the
basis of age, color, culture, disability, ethnicity, national origin, gender, race,
religion, sexual orientation, marital status, or socioeconomic status.

(10) A licensee does not provide services to a client when the licensee’s
objectivity or effectiveness is impaired. If a licensee’s objectivity or effec-
tiveness becomes impaired during a professional relationship with a client,
the licensee notifies the client that the licensee can no longer serve the client
professionally and makes a reasonable effort to assist the client in obtaining
other professional services.

(11) A licensee respects the right of a client to make decisions and helps
the client understand the consequences of these decisions. A licensee advises
a client that all decisions are the responsibility of the client.

(12) A licensee displays in a prominent place, available to clients, a
Board issued license.

(13) A licensee obtains written informed consent from the client or legal
representative of the client for rendering professional services. Informed con-
sent constitutes informing the client as early in the therapeutic relationship as
possible of the nature and anticipated course of therapy, services and
approaches to be used, potential risks or experimental methods proposed,
alternatives for treatment, fees, involvement of third parties, limits of confi-
dentiality, and the client’s right to accept or refuse any and all therapeutic
treatment.

(14) A licensee makes available as part of the disclosure statement a bill
of rights of clients, including a statement that consumers of counseling or
therapy services offered by Oregon licensees have the right:

(a) To expect that a licensee has met the minimum qualifications of
training and experience required by state law;

(b) To examine public records maintained by the Board and to have the
Board confirm credentials of a licensee;

(c) To obtain a copy of the Code of Ethics;

(d) To report complaints to the Board;

(e) To be informed of the cost of professional services before receiving
the services;

(f) To be assured of privacy and confidentiality while receiving servic-
es as defined by rule or law, including the following exceptions:

(A) Reporting suspected child abuse;

(B) Reporting imminent danger to the client or others;

(C) Reporting information required in court proceedings or by client’s
insurance company or other relevant agencies;

(D) Providing information concerning licensee case consultation or
supervision; and

(E) Defending claims brought by the client against licensee;

(g) To be free from being the object of discrimination on any basis list-
ed in subsection (9) of this rule while receiving services.

(15) A licensee terminates a client relationship when it is reasonably
clear that the treatment no longer serves the client’s needs or interests.
Whenever possible prior to termination, a licensee provides pre-termination

counseling and recommendations and alternatives for the client.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0031
Client Welfare

(1) Licensees strive to benefit those with whom they work and take care
to do no harm. In their professional actions, licensees seek to safeguard the
welfare and rights of those with whom they interact professionally and other
affected persons and shall hold the welfare and interests of clients as primary.

(2) Licensees take reasonable steps to avoid harming their client, stu-
dents, supervisees, research participants, organizational clients and others
with whom they work, and to minimize harm where it is foreseeable and
unavoidable.

(3) The primary obligation of licensees is to respect the integrity and
promote the welfare of their clients, including treating the client at all times
in a caring, fair, courteous and respectful manner. This is particularly true for
vulnerable populations such as children, seniors or clients with disabilities.

(4) Licensees actively attempt to understand the diverse cultural back-
grounds of the clients with whom they work. This includes, but is not limit-
ed to, learning how the licensee’s own background and identity impacts the
licensee’s values and beliefs about the counseling process.

(5) Licensees do not engage in physical contact with clients when there
is a possibility of physical or psychological harm from the contact.

(6) Licensees avoid actions or words that clients could reasonably inter-
pret as demeaning or derogatory, including, but not limited to, coarse or harsh

language directed at the client.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10
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833-100-0041
Integrity

(1) A licensee acts in accordance with the highest standards of profes-
sional integrity and competence. A licensee is honest in dealing with clients,
students, trainees, colleagues, related third parties, and the public.

(2) Licensees are aware of their influential positions with respect to stu-
dents, employees, supervisees, and clients, and they avoid exploiting the trust
and dependency of such persons. Licensees make every effort to avoid con-
ditions and multiple relationships with clients that could impair professional
judgment or increase the risk of exploitation. Such relationships include, but
are not limited to, business or personal relationships, sexual relationship, rel-
atives, students, employees, or supervisees.

(3) A licensee does not enter into an employer, supervisor, or other rela-
tionship where there is potential for exercising undue influence on any client.
This includes the sale of services or goods that will exploit the client for
financial gain or personal gratification of the licensee or a third party.

(4) A licensee shall not engage in or solicit sexual acts or a sexual rela-
tionship with a supervisee.

(5) A licensee does not engage in or solicit sexual acts or a sexual rela-
tionship with a client or with individuals the licensee knows to be immediate
relatives, guardians, supervisees, or significant others of current clients, or
with a former client within three years since the rendering of professional
services.

(6) A licensee does not engage in or solicit sexual acts or a sexual rela-
tionship with a former client after three years from the termination of servic-
es if such act or solicitation could exploit the client. Exploitation may be indi-
cated by such factors as the time elapsed between the termination of the pro-
fessional relationship and the beginning of the sexual relationship, nature and
duration of therapy, circumstances of termination of professional relation-
ship, client personal history, client’s current mental status, likelihood of
adverse impact on client, any statements or actions made by the licensee dur-
ing the course of therapy suggesting or inviting the possibility of a post-ter-
mination sexual or romantic relationship, and whether the licensee attempted
to protect the client by referral or consultation. Licensees do not accept as
clients those with whom they have engaged in sexual intimacies.

(7) A licensee does not enter into an employment, business, superviso-
ry, or personal relationship, or one that involves the exchange of goods and
services, with a former client if exploitation can be demonstrated by review
of such factors as amount of time that has passed, nature and duration of ther-
apy, circumstances of termination of professional relationship, client’s per-
sonal history, client’s current mental status, likelihood of adverse impact on
client, and whether client encouraged a post-treatment relationship during the
professional relationship.

(8) A licensee does not allow an individual or agency that is paying for
the professional services of a client to exert undue influence over the
licensee’s evaluation or treatment of the client. Regardless of the source of
payment, the licensee’s first obligation is to the client.

(9) A licensee does not engage in sexual or other harassment of a client,
former client, or supervisee. A licensee does not engage in any form of com-
munication or physical behavior that is sexually suggestive, seductive, or
demeaning to the client or former client.

(10) A licensee does not use the counseling relationship to further per-
sonal, religious, political, sexual, or financial interests.

(11) A licensee informs a client of a divergence of interests, values, atti-
tudes, or biases between a client and the licensee that is sufficient to impair
their professional relationship. Either the client or the licensee may terminate
the relationship.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0051
Confidentiality

(1) A licensee holds in confidence all information obtained in the course
of professional services, as within the limits of the setting, such as a public
agency. A licensee safeguards client confidences as permitted by rule or law.

(2) A licensee does not use any confidence of a client to the client’s dis-
advantage.

(3) A licensee, including employees and professional associates of the
licensee, does not disclose any confidential information that the licensee,
employee, or associate may have acquired in rendering services except as
provided by rule or law. All other confidential information is disclosed only
with the written informed consent of the client.

(4) A licensee is responsible for being aware of the state and federal
regulations concerning confidentiality and for informing clients of the limits
of confidentiality as a part of informed consent for services in the context of
couple, family, or group treatment. A licensee does not reveal any individual’s
confidences to others in the client unit without the prior written permission of
that individual.

(5) Whenever a licensee provides services to groups of clients such as
couples, families or therapy groups, special care must be taken related to
issues of confidentiality. In group therapy, confidentiality issues are to be dis-
cussed in the beginning of the group. The parameters of confidentiality with-
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in marriage and family therapy are to be discussed early in the counseling
process and a clear understanding achieved with all involved.

(6) Whenever a licensee’s services are requested or paid for by one
client for another, the licensee informs both clients of the licensee’s respon-
sibility to treat any information gained in the course of rendering the servic-
es as confidential information.

(7) A licensee limits access to client records and informs every individ-
ual associated with the agency or facility of the licensee, such as a staff mem-
ber, student, or volunteer, that access to client records must be limited to only
the licensee with whom the client has a professional relationship, an individ-
ual associated with the agency or facility whose duties require access, and an
individual authorized to have access by the written informed written consent
of the client. Client records are defined as the records of the counseling or
therapeutic relationship, including interview notes, assessments, diagnosis,
appraisals, correspondence, or recordings.

(8) A licensee maintains the records of a client after the professional
relationship between the licensee and the client has ceased and informs
clients as to how long records are retained. The licensee stores and disposes
of records in ways that maintain confidentiality. The licensee makes advance
provision for the confidential disposition of records in the event the licensee
is unable to do so for reasons such as illness or death.

(9) A licensee discloses to the Board and its agents any client records
that the Board and its agents consider germane to a disciplinary proceeding.
The general requirement that licensees keep information confidential does
not apply when:

(a) Disclosure is required to prevent clear and imminent danger to the
client or others; or

(b) Legal requirements demand that confidential information must be
revealed.

(10) A licensee must obtain written informed consent from each client
before electronically recording sessions with that client or before permitting
third party observations of their sessions.

(11) A licensee adequately disguises the identity of a client when using
material derived from a counseling relationship for purposes of training,
research, professional meetings, or publications.

(12) A licensee provides clients reasonable access to records concern-
ing them and should take due care to protect the confidences of others con-
tained in those records, or when information from others about the client
could result in harm to that person or persons upon disclosure to the client.
Following guidelines set forth in ORS 192.518(2) and 675.765(1), unless oth-
erwise ordered by the court, parents shall have access to the client records of
juveniles who are receiving professional services from the licensee.

(13) When a licensee is unclear on professional issues or standards of
practice, consultation is to be obtained while protecting any confidentiality
issue that may be involved.

(14) Licensees proceed cautiously when asked to provide services to a
client currently seeing another professional. Consideration is given to the
client’s welfare and the situation. Care is given to minimize the risk of con-
fusion and conflict; and when appropriate, the other service provider is con-
sulted. It is not ethical to provide the same therapeutic service that is simul-
taneously being provided by another professional without collaboration

regarding the best interests of the client.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0061
Conduct and Competence

(1) A licensee accepts the obligation to conform to higher standards of
conduct in the capacity of a counseling professional. The private conduct of
a licensee is a personal matter to the degree that it does not compromise the
fulfillment of professional responsibilities. A licensee will respect the tradi-
tions of the profession, and refrain from any conduct that would bring dis-
credit to the profession.

(2) Licensees correct, wherever possible, false, misleading, or inaccu-
rate information and representations made by others concerning the licensee’s
qualifications, services, or products. A licensee does not advertise in a way
that is false, fraudulent, or misleading to the public. Testimonials from cur-
rent clients are not solicited for advertising or other purposes due to the
client’s vulnerability to undue influence. A licensee does not engage in any
conduct likely to deceive or defraud the public or the Board. A licensee does
not participate in, condone, or become associated with dishonesty, fraud,
deceit, or misrepresentation.

(3) Licensee reports to the Board within 30 days any civil lawsuit
brought against the licensee that relates in any way to the licensee’s profes-
sional conduct and notifies the Board of any disciplinary action or loss of a
mental health professional or state license, certification, or registration.

(4) A licensee convicted of a misdemeanor or felony or who is arrested
for a felony reports that information to the Board within 10 days after the con-
viction or arrest.

(5) A licensee files a complaint with the Board when the licensee has
reason to believe that another licensee is or has been engaged in conduct that
violates law or rules adopted by the Board. This requirement to file a com-
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plaint does not apply when the belief is based on information obtained in the
course of a professional relationship with a client who is the other counselor
or therapist. In that case, the client-therapist confidentiality supersedes the
licensee’s requirement to report the other therapist. However, this does not
relieve a licensee from the duty to file any reports required by law concern-
ing abuse of children or vulnerable adults. Licensees do not initiate, partici-
pate in, or encourage the filing of ethics complaints that are unwarranted or
intended to harm a counselor/therapist rather than to protect clients or the
public.

(6) A licensee who believes that a licensee of another health profes-
sional licensing agency has engaged in prohibited or unprofessional conduct
will report the conduct to the other licensee’s board within 10 days of learn-
ing of the conduct.

(7) A licensee does not engage in sexual or other harassment or
exploitation of clients, students, trainees, employees, colleagues, research
subjects, or actual or potential witnesses or complainants in disciplinary pro-
ceedings. A licensee cooperates with the Board, or any committee or repre-
sentative of the Board, in any investigation it may pursue relating to licensee
misconduct or violation of the law or rules of the Board. Failure to cooperate
is an ethics violation.

(8) A licensee understands the areas of competence of related profes-
sions and acts with due regard for the needs, special competencies, and obli-
gations of colleagues in other allied professions, and does not disparage the
qualifications of any colleague.

(9) A licensee recognizes the importance of a clear understandings on
financial matters with clients. Arrangements for fees and payments are made
at the beginning of the counseling or therapeutic relationship. When a client
presents financial hardship, the licensee will make reasonable effort to direct
the client to possible affordable options. Licensees do not withhold records
under their control that are requested by the client solely because payment
has not been received for services. Licensees who work in an organizational
setting do not divert clients to the licensee’s own private practice unless it is
in the best interests of the client in the opinion of the client and the organiza-
tion.

(10) A licensee makes certain that the qualifications of persons in a
licensee’s employ are represented in a manner that is not false or misleading.

(11) A licensee does not perform, nor pretend to be able to perform,
professional services beyond the licensee’s field or fields of competence
based on their education, training, supervision, consultation, study or profes-
sional experience. Licensees are responsible for keeping current in areas of
competence. When working in emerging areas of the profession, the licensee
ensures competence through relevant education, training, supervised experi-
ence, consultation, or study.

(12) A licensee does not misrepresent professional qualifications, edu-
cation, experience, or affiliations.

(13) A licensee does not provide what is, or may be reasonably consid-
ered, inappropriate, unnecessary, or inadequate treatment or counsel-
ing/therapeutic services. A licensee practices within accepted professional
standards based on recognized knowledge through research and theoretical

best practices.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-100-0071
Assessment, Measurement, Research and Consulting

(1) Licensees who conduct professional services related to counseling
do so with regard to high ethical standards.

(2) Licensees conduct proper assessments of clients within their level of
competence and base findings on reliable information and techniques suffi-
cient to substantiate their conclusions. Licensees administer, adapt, score,
interpret or use assessment techniques, such as tests and measurement instru-
ments, only with training and consistency with therapeutic objectives.

(3) Licensees who conduct research do so with the welfare of partici-
pants of primary importance. Ethical research includes informed consent
from participants, institutional approval, when appropriate, including meas-
ures to protect research participants, and debriefing participants as soon as
possible regarding the nature, results and conclusions of the research. The
results of research are reported accurately without fabrication or unreported
erTors.

(4) Licensees who consult or provide services where the client is an
organization do so with a high degree of self-awareness of their own values,
knowledge, skills, limitations and goals and match these factors with the
needs and goals of the organization. It is the licensee’s responsibility to
ensure agreement on the issues, goals and predicted consequences of con-

sulting interventions.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-110-0011
Response to Complaints

(1) Charges or information, filed by any person, group of persons, or the
Board on its own action that a counselor or therapist, licensee, or applicant
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for licensure is incompetent or has committed an act or acts in violation of
ORS 675.745, 675.755, or 675.765, the licensing law or rules adopted by the
Board including the Code of Ethics will be considered a complaint of profes-
sional misconduct.

(2) Charges or information, filed by any person, group of persons, or the
Board on its own action that a person who does not hold a valid license issued
under ORS 675.715 is or has indicated state licensure as a professional coun-
selor or marriage and family therapist will be considered a complaint of title
violation.

(3) The Board will make forms available to the public and encourage
complainants to use the Board’s form. However, the complaint may be filed
in any format, written or oral as long as it:

(a) Is filed at the Board office;

(b) Includes a first and last name of the counselor or therapist who is
the subject of the complaint; and

(c) Indicates incompetence, or action that may be considered miscon-
duct or violation of the law or rules administered by the Board.

(4) Upon receipt of a complaint, a complaint file will be opened. The
complaint will be immediately assigned to a delegated representative who
will conduct a preliminary investigation or review and determine if addition-
al investigation and the assignment of additional investigators is necessary or
file a report with the Board recommending the complaint be dismissed with-
out further action.

(5) Additional investigators will be assigned by a delegated representa-
tive of the Board and the subject of the complaint will be notified that he/she
is under investigation and provided with general information regarding the
nature of his/her conduct that is being investigated. Notification may request
a written response. Licensees and applicants must cooperate with Board rep-
resentatives during investigations.

(6) At the conclusion of the investigation, a report will be filed with the
Board ORS 676.175-676-180. The report will:

(a) Describe evidence, summarize witness interviews, and present any
disciplinary history with the Board; and

(b) Be submitted within 120 days from the date the complaint was filed,
unless a 30-day extension or subsequent 30-day extensions were granted by
a delegate of the Board for just cause, which may include but not be limited
to complexity of case, location of evidence or witnesses, unavailability of
witnesses, number of other pending actions involving licensee/applicant that
affect ability to obtain evidence, ability of investigator to accomplish task due
to workload, health, work schedule, or previous personal commitments, end
of appointment, termination of employment or contract, or legal actions.

(7) Following review of the investigation report, the Board may dismiss
the complaint, issue a warning, propose disciplinary action, propose non-dis-
ciplinary action, negotiate a stipulated agreement in lieu of hearing, default,
or disciplinary action. Board discussions will be in executive session, closed
to the public. Decisions as to action will be voted upon during a public meet-
ing, but case numbers will be used. Decisions to propose disciplinary action,
suspension, revocation, or denial of license, will be made known to the pub-
lic if adopted by a majority vote of the Board. A notice of intent to propose
disciplinary action with opportunity for hearing will be issued by the Board
Administrator and served upon the applicant or licensee, and may be provid-
ed to the complainant.

(8) The Board will maintain written procedures for handling com-
plaints, which will be available through the Board office.

(9) Complaint and information gathered by investigation into licensee
or applicant competency or conduct will be kept confidential in accordance
with ORS 676.175-676.180. The Board must not reveal when a complaint
has been filed nor identify the identity of the person or persons filing the com-
plaint. Only information included in the notice to take disciplinary action
voted by a majority of the Board and the final order or stipulated agreement

will be available to the public.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-110-0021
Disciplinary Action

(1) The Board will initiate disciplinary actions for failure to meet pro-
fessional conduct and practice standards, or violation of the licensing law or
rules when it determines probable cause of:

(a) Failure to meet the standards requirements for continuation of licen-
sure that are unlikely to harm clients or the public;

(b) Professional misconduct or incompetence capable of causing or
resulting in harm to a client or the public; and

(c) Title violation.

(2) Proposed disciplinary actions include, but are not limited to:

(a) Suspension or revocation of licensure;

(b) Refusal to issue or renew a license;

(c) Civil penalty of up to $2,500 per occurrence for violation; and

(d) Reprimand, probation, probation with specific conditions.

(3) Negotiated disciplinary actions include, but are not limited to, letter
of reprimand, limited suspension, probation, limited practice, education,
enrollment in an impaired professional program, rehabilitation, supervision,
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therapy, payment of disciplinary costs or civil penalties, or any combination
thereof.

(4) Non-disciplinary actions include, but are not limited to, letter of
concern; voluntary diversion or enrollment in an impaired professionals pro-

gram.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-120-0011
Purpose and Scope

(1) The purpose of these rules, OAR 833-120-0011 to 833-120-0041, is
to provide for the screening under ORS 181.534 of licensees, registered
interns, and applicants for licensure with the Oregon Board of Licensed
Professional Counselors and Therapists to determine if they have a history of
criminal behavior such that they would be unable to, or should not be allowed
to, perform the services of a Licensed Professional Counselor or Licensed
Marriage and Family Therapist.

(2) The following persons must take the steps necessary to complete a
state or nationwide criminal history check under ORS 181.534:

(a) A person who, on or after January 1, 2010, submits an application
for licensure to the Board in accordance with OAR 833 division 20;

(b) A licensee or registered intern who, on or after January 1,2010, sub-
mits an application for renewal of their license or status; and

(c) A licensee or registered intern who is the subject of inquiry or inves-
tigation by the board.

(d) Exceptions. In lieu of completing a new state or nationwide crimi-
nal history check, a licensee in good standing with the Board may submit ver-
ification of a fingerprint-based criminal history check conducted within one
year of the license renewal date by a Board approved agency.

(3) A criminal history check of each licensee and registered intern will
be conducted at least once every five years as part of the license or internship

renewal process.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-120-0021
Requirements

(1) To complete a criminal history check, the Board will require each
person to:

(a) Provide fingerprints on a standard FBI fingerprint card (additional
fingerprints may be required if the initial fingerprint card is rejected by OSP
or the FBI);

(A) Fingerprints must have been taken not more than 60 days prior to
submission to the Board.

(B) Licensees must submit fingerprints by their license renewal date.

(b) Provide personal information necessary to obtain the criminal his-
tory check; and

(c) Pay the actual cost to the board of conducting the criminal history
check as part of a licensing or application fee, including fees imposed by OSP
and for certified court records or documents.

(2) The Board may also request, and the applicant, licensee, or regis-
tered intern will provide the following information.

(a) Responses to a criminal history questionnaire; and

(b) Written response to questions by the Board regarding the person’s

criminal history.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-120-0031
Information Considered

(1) In reviewing the information obtained from a criminal history
check, the Board will consider the following circumstances related to any
criminal conviction, indictment, or pending indictment, arrest, and related
information.

(a) The nature of the crime of which the person has been convicted,
indicted, or arrested;

(b) The facts that support the conviction, indictment, or arrest;

(c) The relevancy to the specific requirements of the person’s position
as a licensee or applicant;

(d) The passage of time since the commission of the crime;

(e) The age of the person at the time of the crime;

(f) The likelihood of a repetition of an offense or of the commission of
another crime;

(g) Whether the person accepts responsibility for past actions;

(h) The commission of other relevant crimes;

(i) Whether the conviction was set aside and the legal effect of setting
aside the conviction;

(j) A recommendation from an employer who employed the person after
the conviction;

(k) Charges, arrests, and other behavior involving contact with law
enforcement;

(1) Periods of incarceration;
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(m) Compliance with parole, post-prison supervision, or probation;

(n) Drug or alcohol issues related to criminal activity including history
of use, manufacturing, delivery, treatment, rehabilitation, and relapse;

(o) Other treatment or rehabilitation related to criminal activity includes
assessments, evaluations, and risk assessments conducted before, after, or
during treatment or rehabilitation;

(p) Protective services investigations or abuse and neglect reports;

(q) Local or national healthcare practitioner databases; and

(r) Previous complaints and investigations on file with the Board or any
other licensing or professional oversight authority.

(2) False statements are grounds for denial of an application for licen-
sure or disciplinary action authorized under ORS 675.785.

(3) A refusal to submit or consent to a criminal records check including
fingerprint identification will result in disciplinary action as mandated by
ORS 181.534. In the case of such a refusal by an applicant, the Board will

consider the application incomplete and the application will be denied.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

833-120-0041
Record Keeping and Confidentiality

(1) Information obtained by the board in carrying out its responsibili-
ties under this rule is considered part of an investigation and is confidential
under ORS 676.175.

(2) Information obtained from the Law Enforcement Data System is
confidential and will be maintained by the Board in accordance with applica-
ble OSP requirements. Copies of LEDS reports will not be shared.

(3) The results of a fingerprint-based national criminal history check
provided by the FBI or through OSP are confidential and may not be dis-
seminated by the Board, with the following exceptions:

(a) The subject of a fingerprint-based criminal history check will be
provided a copy of the results, if requested; and

(b) The results may be used as exhibits during a contested case hearing.

(4) Challenges to the accuracy or completeness of criminal background
information must be made to the reporting agency and not to the Board.

(5) A person against whom disciplinary action is taken by the board on
the basis of information obtained as the result of a criminal records check
conducted pursuant to this rule is entitled to notice and hearing in accordance
with the provisions for contested cases in ORS Chapter 183.

(6) All completed criminal history request forms, other criminal histo-
ry information and other records collected or developed during the criminal
history check process will be kept confidential and only disseminated as

allowed by law.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10

Rule Caption: Corrections to OARs adopted 1/1/2010 — fees and

application.

Adm. Order No.: BLPCT 2-2010(Temp)

Filed with Sec. of State: 1-8-2010

Certified to be Effective: 1-11-10 thru 7-9-10

Notice Publication Date:

Rules Adopted: 833-020-0201

Rules Amended: 833-070-0011

Subject: 833-070-0011 — Implement the approved fee increase for

license applications to cover the cost of criminal background checks.

The rule language was omitted recent rule amendments.
833-020-0201 — Amend professional disclosure statement content

requirements erroneously omitted from previous rule revisions.

Rules Coordinator: Becky Eklund—(503) 378-5499, ext. 26

833-020-0201
Licensee Professional Disclosure Statement

(1) To be approved by the Board, the professional disclosure statement
shall include the information set forth in and required by ORS 675.755 and:

(a) The name of the business as part of the business address;

(b) Philosophy of counseling, including reference to any codes of stan-
dards or ethics to which the licensee subscribes;

(c) A statement that the licensee will adhere to the Oregon Licensing
Board’s Code of Ethics set forth in OAR chapter 833, division 100;

(d) The bill of rights of clients listed in OAR 833, division 100, Code
of Ethics;

(e) Formal education and training, title of highest relevant degree,
school granting degree, and major coursework;

(f) Oregon licensure requirements for continuing education as well as
any significant post-degree work relating to professional practice;

(g) The standard fee for service, including discounted rates or sliding
scale and statement that no fees will be charged and no additional fee will be
added to another set fee such as a hospital room daily charge.

Oregon Bulletin

(2) Professional disclosure statement must be printed on forms no less
than 8-1/2 inches wide by 11 inches long, with clear type no smaller than 10
point so as to be easily read by the average person, or be made accessible to
people with disabilities.

(3) Licensees must make a reasonable effort to assist the client to under-
stand the information presented in the disclosure statement as required by the
Code of Ethics.

(4) Exemptions to the professional disclosure statement requirements
set forth in ORS 675.755 include:

(a) Applicants for licensure not practicing professional counseling or
marriage and family therapy in Oregon, except those seeking registration as
an intern, are exempt from filing a professional disclosure statement for board
approval.

(b) Licensees not practicing professional counseling or marriage and
family therapy in Oregon are exempt from filing and maintaining an approved
professional disclosure statement with the board and from distributing a copy
to clients.

(c) Licensees providing crisis response are exempt from distributing
professional disclosure statements to clients prior to the performance of pro-
fessional counseling or marriage and family therapy.

(d) Licensees who have submitted a written request and can satisfy the
Board that there is good cause to be exempt from specific requirements,
including but not limited to: name, practice address and telephone number;
fee schedules; or other specific board required information, and have received

written exemption from the Board.
Stat. Auth.: ORS 675.785
Stats. Implemented: ORS 675.755 & 675.785
Hist.: BLPCT 2-2010(Temp), f. 1-8-10, cert. ef. 1-11-10 thru 7-9-10

833-070-0011
Fees

Fees established by the Board of Licensed Professional Counselors and
Therapists are as follows:

(1) Application for licensure:

(a) Without criminal background check — $125; or

(b) With criminal background check — $172.25.

(2) Initial license — $100.

(3) Annual renewal of license in accordance with OAR 833-120-0011.

(a) Without criminal background check — $125; or

(b) With criminal background check — $172.25.

(4) Restoration fee — $50.

(5) Examination:

(a) For professional counselor license — Candidates will pay exam and
exam administration fees to the prescribed examination providers.

(b) For marriage and family therapist license — Candidates will pay
exam and exam administration fees to the prescribed examination providers.

(6) Duplicate license or certificate of licensure — $5.

(7) Verification of licensure or examination scores for applicant or
licensee to other licensing or certifying agencies — $10.

(8) Annual renewal of registration as intern in accordance with OAR
833-120-0011

(a) Without criminal background check — $80; or

(b) With criminal background check — $127.25.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835

Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10; BLPCT 2-2010(Temp), f. 1-8-10, cert. ef. 1-11-
10 thru 7-9-10

Board of Licensed Social Workers
Chapter 877

Rule Caption: Adopts and amends rules to change Board name,
streamline licensure and mandatory reporting requirements.

Adm. Order No.: BLSW 1-2010

Filed with Sec. of State: 1-15-2010

Certified to be Effective: 1-15-10

Notice Publication Date: 12-1-2009

Rules Adopted: 877-020-0057, 877-040-0016

Rules Amended: 877-010-0000, 877-010-0045, 877-020-0009, 877-
020-0030, 877-025-0016, 877-025-0021, 877-030-0040, 877-040-
0003

Subject: Implements certain Senate Bill 177 (2009) provisions that
become law on January 1, 2010, including renaming the Board to
“Board of Licensed Social Workers™ and defining “practice of social
work” in ORS 675.540 as “practice of clinical social work.” Stream-
lines licensing renewal by limiting the requirement to submit con-
tinuing education reports and eliminating the requirement for
LCSWs to attest to active practice of clinical social work. Specifies
Board recognition of accrediting bodies and foreign degree equiva-
lency determination. Specifies application process and requirements
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for former license holders. Conforms Board mandatory reporting
requirements to House Bill 2059 (2009).
Rules Coordinator: Martin Pittioni— (503) 373-1163

877-010-0000
Board Meetings

The State Board of Licensed Social Workers shall meet a least six times
a year to accomplish its work. The Board shall meet at a time and place spec-
ified by the Board and at such other times and places as specified on call of
the Chair, or a majority of Board members, or by the Governor. Notice of
time and place of regularly scheduled, special, and emergency meetings shall
be given by notification to the Associated Press, United Press International

and other parties who have expressed an interest in the Board’s activities.
Stat. Auth.: ORS 675.510 - 675.600
Stats. Implemented: ORS 675.590
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 2-1991, f. &
cert. ef. 5-30-91; BCSW 1-2001, f. & cert. ef. 5-4-01; BLSW 1-2010, f. & cert. ef. 1-15-10

877-010-0045
Charges for Materials and Services

(1) All requests for copies of public records pertaining to the State
Board of Licensed Social Workers available at the Board office shall be sub-
mitted in writing.

(2) Charges for copies, documents, and services shall be as follows:

(a) For machine copies requested by other state agencies and by the
general public, the accepted government agency rate per copy.

(b) For documents developed by the Board, an amount fixed by the
Board Administrator not exceeding the actual preparation and materials cost
per copy.

(c) For both machine copies and documents, an additional amount set
at the discretion of the Board Administrator for staff time required for search,
handling, and copying.

(3) Charges for the general public may be payable in forms acceptable
to the Board. Charges to state agencies may be payable in cash unless billing

to such agencies is authorized by the Board Administrator.
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.590
Hist.: BCSW 2-1993, f. & cert. ef. 10-13-93; BCSW 1-2001, f. & cert. ef. 5-4-01; BLSW 1-
2010, f. & cert. ef. 1-15-10

877-020-0009
Requirements for Certificate of Clinical Social Work Associate

To be eligible for an initial certificate of clinical social work associate,
a person must:

(1) Submit a complete and accurate application on a form provided by
the board.

(2) Hold a master’s degree in social work from a college or university
accredited by a credentialing body recognized by the board. The Council on
Social Work Education and the Canadian Association for Social Work
Education are recognized by the Board. The Board accepts determinations of
equivalency of foreign degrees by the Council on Social Work Education’s
International Social Work Degree Recognition and Evaluation Service.
Submission of proof of foreign degree equivalency and cost of the foreign
degree equivalency determination are the responsibility of the applicant.

(3) Submit to the board for approval and, following approval, satisfac-
torily work toward completing an approved plan of practice and supervision
that:

(a) Shows that the person will meet the requirements in OAR 877-020-
0010(3) while working in an agency that:

(A) Provides the associate with sufficient support to progress toward
licensure;

(B) Screens patients who are served by the agency and by the associate;
and

(C) Either:

(i) Is licensed by the Oregon Department of Human Services; or

(ii) If not required to be licensed by the Oregon Department of Human
Services, is in compliance with the requirements to conduct business in
Oregon.

(b) Requires a minimum of 3,500 practice hours of which at least 2,000
hours must involve direct contact with a client of the agency.

(c) Provides for supervision of the associate that meets the requirements
of OAR 877-020-0012.

(d) Provides that the associate meet with the plan supervisor for a min-
imum of one hour not fewer than two times a month. This requirement of the
supervision is not met through a training or administrative activity. The asso-
ciate may meet alone with the supervisor (individual supervision) or may
meet with the supervisor and as many as four other mental health profession-
als (group supervision).

Stat. Auth.: ORS 675.510 — 675.600 & 675.990

Stats. Implemented: ORS 675.537

Hist.: BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-

1992, f. & cert. ef. 6-30-92; BCSW 2-1993, f. & cert. ef. 10-13-93; BCSW 1-1999. f. & cert.

ef. 4-9-99; BCSW 2-2005. f. & cert. ef. 12-22-05; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08;

BLSW 1-2010, f. & cert. ef. 1-15-10
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877-020-0030
Renewals of Certificates and Licenses

(1) The holder of a certificate or license may renew it by timely sub-
mitting the following to the board:

(a) A completed application for renewal.

(b) The fee required by OAR 877-020-0020.

(2) The board will act on an application only if, not later than 30 days
after the person’s birth month, the complete application and required fee are
received by the board.

(3) The board will issue a certificate upon renewal only if the last report
required by OAR 877-020-0012(2)(e)(A) has been received by the board and
demonstrates that satisfactory progress is being made toward completion of
the associate’s current board-approved plan of practice and supervision.

(4) The application for renewal of a license must show that the licens-
ee:

(a) Is unaware of any reason for denial of the renewal; and

(b) Has met the requirement for continuing education in division 25 of
this chapter of rules.

(5) If the application for renewal of a certificate or license fails to meet
the requirements of this rule, the application is incomplete and will not be

acted upon by the board.
Stat. Auth.: ORS 675.510 - 675.600, 675.990
Stats. Implemented: ORS 675.560
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 1-1987, f. &
ef. 12-29-87; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 2-1993, f. & cert. ef. 10-13-93;
BCSW 1-1997, f. & cert. ef. 3-25-97; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-
2005(Temp), f. 9-15-05, cert. ef. 10-1-05 thru 3-30-06; BCSW 2-2005, f. & cert. ef. 12-22-
05; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-2010, f. & cert. ef. 1-15-10

877-020-0057
Re-licensing of Former License Holder

(1) A person whose license lapsed (applicant) may apply to the board to
receive a new license.

(2) To be eligible for a license, an applicant:

(a) Must meet the degree requirements in OAR 877-020-0009(2).

(b) Must meet the fitness requirements in OAR 877-020-0008(2) and is
subject to the provisions of OAR 877-022-0005 as an applicant for a license.

(c) Must not be the subject of a pending investigation or disciplinary
action by a regulatory board.

(d) Must have passed the national examination described in OAR 877-
020-0008(5) and (6).

(e) May be subject to requirements of the board, determined on an indi-
vidual basis, to work under a plan of practice and supervision designed to
take into account the experience of the applicant, recency of practice, and
other factors that pertain to the applicant.

(f) May be subject to requirements of the board, determined on an indi-
vidual basis, to complete continuing education in specified topics.

(g) Must pass the examination on Oregon statutes and rules described

in OAR 877-020-0008(6).
Stat. Auth.: ORS 675.510 - 675.600
Stats. Implemented: ORS 675.510 - 675.600
Hist.: BLSW 1-2010, f. & cert. ef. 1-15-10

877-025-0016
Limitations on Types of Continuing Education

The number of hours creditable in a two-year reporting period is sub-
ject to the following provisions:

(1) A licensee must report a total of six or more hours of continuing
education in ethics:

(a) In the first biennial report required by OAR 877-025-0021 for a two-
year period that ends after January 1, 2009; and

(b) In each alternate biennial report due thereafter.

(2) No more than 10 hours of continuing education described in OAR
877-025-0006(2)(b) may be credited in a report.

(3) No more than 20 hours of continuing education described in OAR
877-025-0006(5) may be credited in a report.

(4) A licensee who reports more than 40 hours for a two-year reporting
period or 20 for a one-year reporting period may carry over the excess hours
to the next required report. No more than 10 hours may be carried over to the
next reporting period.

(5) If the first reporting period is one year rather than two, the limits in
sections (2) and (3) of this rule are pro-rated.

Stat. Auth.. ORS 675.510(3), 675.530(1)(3), 675.535(1). 675.537(1)(3), 675.560 (2).

675.571(4), 675.595(3), 675.600(1)(a)

Stats. Implemented: ORS 675.510 - 675.600
Hist.: BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-2010, f. & cert. ef. 1-15-10

877-025-0021
Reporting Requirements
(1) Licensees must report the completion of continuing education every
two years in a manner prescribed by the board. The report must be made at
the time the licensee submits an application to renew a license as follows:
(a) A licensee whose license number ends with an odd number must
submit the report with an application for renewal effective in an odd-num-
bered year.
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(b) A licensee whose license number ends with an even number must
submit the report with an application for renewal effective in an even-num-
bered year.

(2) The report is part of the renewal application and must contain infor-
mation sufficient to demonstrate that the licensee has met the requirements in
this division of rules. A licensee who fails to meet the requirements is subject
to a denial of the application for renewal unless the failure was due to cir-
cumstances beyond the reasonable control of the licensee and the licensee
agrees to a plan to compensate for the deficiency.

(3) The board conducts routine, random audits of compliance with con-
tinuing education requirements. Licensees must retain completion certifi-
cates, program information, and other documents needed to demonstrate that
the licensee met the requirements of this division of rules for a minimum of
24 months after reporting completion of continuing education requirements

to the board and must provide them to the board upon request.
Stat. Auth.. ORS 675.510(3), 675.530(1)(3), 675.535(1). 675.537(1)(3), 675.560 (2).
675.571(4), 675.595(3), 675.600(1)(a)
Stats. Implemented: ORS 675.510 - 675.600
Hist.. BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-2010, f. & cert. ef. 1-15-10

877-030-0040
Conduct and Reporting Requirements of Regulated Social Workers

(1) Conduct: The following minimum standards of professional conduct
apply to regulated social workers:

(a) Private conduct of regulated social workers is a personal matter to
the same extent as with any other person, except when that conduct compro-
mises the fulfillment of professional responsibilities.

(b) Regulated social workers may not participate in, condone, or be
associated with dishonesty, fraud, deceit, or misrepresentation.

(c) Regulated social workers may not misrepresent their professional
qualifications, education, experience, or affiliations.

(2) Reporting Requirements:

(a) Regulated social workers must report the following to the Board as
soon as practicable, but not later than 10 days after:

(A) Being convicted of a misdemeanor or felony;

(B) Being arrested for a felony crime;

(C) Receiving notice of a civil lawsuit that names the regulated social
worker as a defendant and makes allegations related to the regulated social
worker’s practice of clinical social work or the regulated social worker’s
license or certificate;

(D) Becoming an in-patient in a psychiatric hospital or psychiatric day
treatment facility; or

(E) Receiving notice of a regulatory action related to the regulated
social worker’s license or certificate.

(b) Regulated social workers must report child and elderly abuse as

required by ORS 419B.005 to 419B.050 and 124.050 to 124.095. .
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.595
Hist.: BCSW 2-1993, f. & cert. ef. 10-13-93; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 2-
2005, f. & cert. ef. 12-22-05; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-2010, f. &
cert. ef. 1-15-10

877-040-0003
Definitions

The following definitions apply in this division of rules:

(1) “Complainant” —A person or group of persons who files a com-
plaint.

(2) “Complaint” — A mandatory report or an allegation that a person
regulated by the board has committed an act that would subject the person to
discipline under ORS 675.540. A complaint should specifically describe the
conduct complained of to the best of the ability of the complainant

(3) “Consumer Protection Committee” — A committee of one or more
board members assigned by the board to fulfill specified functions related to
complaints.

(4) “Respondent”— A person regulated by the board against whom a
complaint is filed.

(5) “Social work” in ORS 675.540(1)(c) and (1)(d) means “clinical

social work™ as defined in ORS 675.510(2).
Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990
Stats. Implemented: ORS 675.595
Hist.: BCSW 1-1986, f. & ef. 7-7-86; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-1997,
f. & cert. ef. 3-25-97; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-2009, f. 6-15-09, cert.
ef. 7-1-09; BLSW 1-2010, f. & cert. ef. 1-15-10

877-040-0016
Reporting Possible Prohibited Conduct to Law Enforcement Agency

(1) If, during the investigation of a complaint, a member of the
Consumer Protection Committee or any board member believes a respondent
has engaged in prohibited conduct, the committee or member must refer the
case as soon as practicable to the board for its review. The board will review
the case not later than the next regularly scheduled board meeting and will
determine whether it has reasonable cause to believe that the respondent has
engaged in prohibited conduct.

(2) If the board concludes there is reasonable cause to believe that the
respondent has engaged in prohibited conduct, the board will present the facts
to an appropriate law enforcement agency within 10 working days.
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(3) In this rule, the term “prohibited conduct” has the same meaning
given to it in section 1 (1)(c), chapter 536, Oregon Laws 2009. “Prohibited
conduct” means conduct by a licensee that: (a) Constitutes a criminal act
against a patient or client; or (b) Constitutes a criminal act that creates a risk
of harm to a patient or client.” The term “licensee” in the definition includes

all regulated social workers.
Stat. Auth.: ORS 675.510 - 675.600
Stats. Implemented: ORS 675.510 - 675.600
Hist.: BLSW 1-2010, f. & cert. ef. 1-15-10

Board of Nursing
Chapter 851

Rule Caption: Oregon State Board of Nursing to Eliminate Fees
for Issuance of a Duplicate Wallet-Sized Card.

Adm. Order No.: BN 6-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 10-1-2009

Rules Amended: 851-002-0010, 851-002-0040

Subject: These rules cover the agency fees. These rule amendments
will eliminate the fee for the Oregon State Board of Nursing to issue
duplicate licensure or certificate card.

Rules Coordinator: KC Cotton—(971) 673-0638

851-002-0010
RN/LPN Schedule of Fees
(1) License Renewal — $105;
(2) Delinquent Renewal — $12;
(3) License by Endorsement — $155;
(4) Licensure by Examination — $120;
(5) Written Verification of License — $12;
(6) Limited Licenses:
(a) License Memorandum — $25;
(b) Reentry — $95;
(c) Extension of Reentry — $25;
(7) Limited Licenses for Educational Experience:
(a) International Graduate Nursing Students — $65;
(b) Extension of International Graduate Nursing Students — $25;
(c) International RN in Short-Term Educational Experience — $35;
(d) International Exchange Students — $25;
(e) U.S. RNs in Distance Learning — $15;
(f) Extension of Distance Learning — $15;
(8) Reexamination for Licensure — $25;
(9) Reactivation — $120;
(10) Reinstatement — $120;

(11) Retired Nurse Status — $20.

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, .
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991, f. 6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef.9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 11-
1999, f. & cert. ef. 12-1-99; BN 6-2000, f. & cert. ef. 4-24-00; BN 17-2002, f. & cert. ef. 10-
18-02; BN 6-2003, f. & cert. ef. 7-7-03; BN 5-2007, f. 5-4-07, cert. ef. 7-1-07; BN 5-2009, f.
& cert. ef. 10-7-09; BN 6-2009, f. 12-17-09, cert. ef. 1-1-10

851-002-0040
Nursing Assistant Schedule of Fees
(1) Certification by Examination — $106.
(2) Certification by Endorsement — $60.
(3) Reexamination — Manual Skills — $45.
(4) Reexamination — Written — $25.
(5) Oral Administration of Written Examination — $35.
(6) Written Verification of Certification — $10.
(7) CNA Certificate Renewal — $50.
(8) CNA Reactivation Fee — $5.
(9) CNA Certification for RN or LPN — $60.
(10) CNA Certification for Student Nurses. — $60.
(11) Initial Approval CNA Training Program. — $100.
(12) Approval of Revised CNA Training Program. — $75.
(13) Reapproval of CNA Training Program — $50
(14) CNA Primary Instructor Approval — $10.
(15) Initial Approval of CNA Program Director — $25.

(16) CNA 2 Registration (each category) — $5.
Stat. Auth.: ORS 678.150 & 678.410
Stats. Implemented: ORS 678.410
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Hist.: NB 9-1989(Temp), f. & cert. ef. 11-24-89; NB 5-1990, f. & cert. ef. 5-7-90; NB 7-
1990(Temp), f. & cert. ef. 7-11-90; NB 9-1990, f. & cert. ef. 10-9-90; NB 5-1991(Temp), f.
& cert. ef. 10-15-91; NB 3-1992, f. & cert. ef. 2-13-92; NB 12-1992, f. 12-15-92, cert. ef. 1-
1-93; NB 2-1993, f. 2-8-93, cert. ef. 2-16-93; NB 15-1993, f. 12-27-93, cert. ef. 6-1-94; NB
9-1997,f.7-22-97, cert. ef. 9-1-97; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from
851-060-0300; BN 7-1999, f. 8-10-99, cert. ef. 11-1-99; BN 10-1999, f. & cert. ef. 12-1-99;
BN 6-2003, f. & cert. ef. 7-7-03; BN 7-2004, f. & cert. ef. 2-26-04; BN 14-2004, f. & cert.
ef. 10-26-04; BN 7-2007, f. 6-29-07, cert. ef. 1-1-08; BN 5-2009, f. & cert. ef. 10-7-09; BN
6-2009, f. 12-17-09, cert. ef. 1-1-10

Rule Caption: Oregon State Board of Nursing Fees to Support
Prescription Monitoring Fund.

Adm. Order No.: BN 7-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 10-1-2009

Rules Amended: 851-002-0020, 851-002-0035

Subject: These rules cover the agency fees. These rule amendments
will allow a collection of a $50 biennial fee for those with prescrip-
tive authority, of which 90 percent will be transmitted to the Pre-
scription Monitoring Fund quarterly.

Rules Coordinator: KC Cotton—(971) 673-0638

851-002-0020
Nurse Practitioner Schedule of Fees

(1) Initial Nurse Practitioner Certification — $150.

(2) First Category Renewal (combined with Prescriptive Privilege
renewal) — $105.

(3) Prescription Monitoring Fund (Biennial) — $50.

(4) Additional Category Renewal — $50.

(5) Delinquent Renewal — $12.

(6) Nurse Practitioner Prescriptive Authority Initial Application — $75.

(7) Limited License for Reentry or Clinical Practicum — $95.

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, f.
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991,f.6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef.9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 16-
2006, f. & cert. ef. 11-29-06; BN 7-2009, f. 12-17-09, cert. ef. 1-1-10

851-002-0035
Clinical Nurse Specialist Schedule of Fees
(1) Initial Clinical Nurse Specialist Certification — $150.
(2) Renewal of Certification without Prescriptive Authority — $75.
(3) Prescription Monitoring Fund (Biennial) — $50.
(4) Renewal of Certification with Prescriptive Authority — $105.
(5) Clinical Nurse Specialist Prescriptive Authority Initial Application
— $75.
(6) Delinquent Renewal — $12.
(7) Limited License for Reentry or Clinical Practicum — $95.

(8) Extension of Limited License — $95.

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: BN 4-2001, f. & cert. ef. 2-21-01; BN 16-2006, f. & cert. ef. 11-29-06; BN 7-2009, f.
12-17-09, cert. ef. 1-1-10

Rule Caption: Rules for Approval of Oregon Nurse Practitioners
Programs, Requirements for National Certification, and
Continuing Education.

Adm. Order No.: BN 8-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 7-1-10

Notice Publication Date: 10-1-2009

Rules Amended: 851-050-0002, 851-050-0006

Subject: These rules cover approval of Oregon nurse practitioner
programs, requirements for national certification, and criteria for con-
tinuing education for nurse practitioner certification renewal.
Rules Coordinator: KC Cotton—(971) 673-0638

851-050-0002
Application for Initial Certification as a Nurse Practitioner

(1) An applicant for initial certification in Oregon as a nurse practition-
er shall:

(a) Hold a current unencumbered registered nurse license in the State of
Oregon, and
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(b) Meet the following educational requirements:

(A) A Master’s Degree in Nursing or a Doctorate in Nursing from a
CCNE (Commission on Collegiate Nursing Education) or NLNAC (National
League for Nursing Accreditation Commission) accredited graduate nursing
program or a credentials evaluation from a Board approved credentials serv-
ice for graduate nursing degrees obtained outside the U.S. which demon-
strates educational equivalency to an accredited U.S. graduate nursing
degree; and

(B) Satisfactory completion of a Nurse Practitioner Program that meets
OAR 851-050-0001 requirements and is specific to the role and role popula-
tion focus for which application is made.

(C) Nurse practitioner programs completed after January 1, 2005 shall
be formally affiliated within a CCNE, ACME (Accreditation Commission for
Midwifery Education), or NLNAC accredited graduate level program at the
Masters or post-masters graduate level; or an equivalent non-U.S. graduate
program as specified in OAR 851-050-0001(11); and

(c) Meet the practice requirement in OAR 851-050-0004; and

(d) As of January 1, 2011 provide verification of current accredited
national board certification from a Nurse Practitioner national certification
examination which meets criteria in OAR 851-050-0008, congruent with a
Board recognized nurse practitioner role and population focus.

(2) An applicant for initial certification in Oregon who has been certi-
fied in another state as an advanced practice nurse, and who meets all other
requirements for certification, may be certified in Oregon if their program
meets the standards of OAR 851-050-0001 and was completed within the fol-
lowing time frames:

(a) Prior to January 1, 1981, completion of a nursing educational pro-
gram leading to licensure as a registered nurse and subsequent completion of
a nurse practitioner program.

(b) As of January 1, 1981, a nurse obtaining Oregon certification shall
have a minimum of a baccalaureate degree with a major in nursing and, in
addition, satisfactory completion of an educational program in the nurse prac-
titioner specialty area. Specialty preparation obtained within a baccalaureate
nursing program does not meet this requirement.

(c) As of January 1, 1986, the minimum educational requirement for
Oregon shall be a Masters degree in Nursing with satisfactory completion of
an educational program in the nurse practitioner specialty area.

(d) Graduates of schools of nursing outside of the U.S. must submit a
credentials evaluation through a Board approved credentials service demon-
strating educational equivalency to a U.S. accredited graduate level Masters
or Doctoral Degree in Nursing.

(3) The graduate degree requirement may be met prior to, concurrent
with, or after completion of the nurse practitioner program.

(4) The following documents shall be submitted as part of the initial
application process:

(a) An official transcript of the graduate program, showing degree
granted and received directly from the registrar of the university or college.

(b) An official transcript, or other evidence of satisfactory completion
of the nurse practitioner program showing all courses, grades, quality points,
grade point average, degree granted, date of graduation, and appropriate reg-
istrar’s signature received by the Board directly from the program or registrar.

(c) Evidence that the nurse practitioner program meets the Board’s stan-
dards as described in OAR 851-050-0001, including documentation of cre-
dentials evaluation as indicated for graduates of programs outside of the U.S.

(5) An applicant for initial certification in Oregon as a nurse practition-
er shall meet all requirements for prescriptive authority described in Division
56 and obtain prescribing authority under the provisions of Division 56 of the
Oregon Nurse Practice Act.

(6) Revocation, suspension, or any other encumbrance of a registered
nurse license held in another state, territory of the United States, or any for-
eign jurisdiction may be grounds for denial of certification in Oregon.

(7) The applicant shall submit all fees required by the Board with the
application. The fees are not refundable. An application for initial certifica-
tion, which remains incomplete after one calendar year, shall be considered

void.
Stat. Auth.: ORS 678.375, 678.380 & 678.390
Stats. Implemented: ORS 678.380 & 390
Hist.: NER 34, f. & ef. 10-1-76; NER 8-1985, f. & ef. 12-9-85; NB 3-1990, f. & cert. ef. 4-
2-90; Renumbered from 851-020-0300; NB 12-1990, f. & cert. ef. 12-28-90; NB 3-
1993(Temp), f. & cert. ef. 2-26-93; NB 8-1993, f. & cert. ef. 8-23-93; NB 7-1996, f. & cert.
ef. 10-29-96; Administrative correction 3-23-98; BN 10-2003, f. & cert. ef. 10-2-03; BN 1-
2005, f. & cert. ef. 2-17-05; BN 1-2007, f. & cert. ef. 3-13-07; BN 8-2009, f. 12-17-09, cert.
ef. 7-1-10

851-050-0006
Re-Entry Requirements

(1) If the practice requirement in OAR 851-050-0004 has not been met,
applicants shall:

(a) Obtain a limited license as a registered nurse in the State of Oregon;
or hold a current, unencumbered Oregon registered nurse license.

(b) Submit an application for a limited license, which meets education-
al requirements of OAR 851-050-0002(1), or an application for delinquent
renewal of previous certification as a nurse practitioner in Oregon. An appli-

February 2010: Volume 49, No. 2
38



ADMINISTRATIVE RULES

cation, which is not completed, becomes void after one year from date of
receipt.

(c) Submit a plan of study for approval, which specifies:

(A) Clinical sites, patient population, objectives, competency evalua-
tion, and supervisory relationship of preceptor;

(B) Number of practice hours required and how their completion shall
be met,

(C) Eligibility of reentry plan to meet requirements for national board
certification from a Nurse Practitioner national certification examination
which meets criteria in OAR 851-050-0008, congruent with a Board recog-
nized nurse practitioner role and population focus.

(d) Submit names and qualifications for approval of preceptors which
are Oregon certified nurse practitioners and/or Oregon licensed MD/DO
physicians in the same specialty area as the nurse practitioner certification
specialty.

(e) Determine practice hours in consultation with the Board to ensure
one of the following options have been met:

(A) 300 hours of supervised practice if the applicant has practiced less
than 960 hours in the last five years, or has completed a nurse practitioner
program within the last two years and has not worked a minimum of 192
hours. Advanced practice hours completed during these time frames may be
applied to reduce the total number of supervised clinical practice hours
required, except that in no case shall the precepted practice be less than 150
hours.

(B) 600 hours of supervised practice if the applicant has not practiced
960 hours in the last five years, but has practiced at least 960 hours in the last
six years. Advanced practice hours completed during the six year time frame
may be applied to reduce the total number of supervised clinical practice
hours required except that in no case shall the precepted practice be less than
300 hours.

(C) 1000 hours of supervised practice if the applicant has not practiced
at least 960 hours in the last ten years. Advanced practice hours completed
during the ten year time frame may be applied to reduce the total number of
supervised clinical practice hours required except that in no case shall the
precepted practice be less than 500 hours.

(D) If the applicant has not practiced at least 960 hours within the last
ten years, the re-entry requirement shall be met through successful comple-
tion of a nurse practitioner post masters certificate program which meets the
requirements of OAR 851-050-0001, or of a comprehensive series of nurse
practitioner courses within a CCNE or NLNAC accredited nurse practitioner
program in the specialty sought. The plan of study shall be submitted in
advance for Board approval before enrollment. The plan of study shall cover
the entire scope of the advanced specialty area under which the applicant was
previously certified/licensed, and must include both clinical and didactic
hours. The program of study shall include advanced pharmacology which
meets the requirements of OAR 851-056-0008, pathophysiology, physical
assessment, differential diagnosis, and clinical management. The institution
shall provide documentation, which demonstrates previous credits, courses,
or competency testing applied to meet final completion. Proof of completion
of this plan of study shall be provided to the Board in the form of official tran-
scripts documenting completion of all required coursework.

(2) In addition to meeting the re-entry practice requirement, all partici-
pants will submit evidence of 100 hours of continuing education which meet
the standards in OAR 851-050-0138 completed within the last two years by
the completion of their re-entry precepted practice. The continuing education
hours must include an advanced pharmacology course meeting the criteria in
OAR 851-056-0008, physical assessment, treatment modalities, client man-
agement and laboratory/diagnostic studies with content related to the NP
scope of practice being sought. The continuing education may be obtained in
the following ways, provided that no less than 50% is comprised of CME or
CE accredited courses at the advanced practice specialty level:

(a) Independent learning activities, e.g. reading professional journals;

(b) Unstructured learning activities, e.g. professional meetings and clin-
ical rounds;

(c) Structured learning activities, e.g. seminars and workshops.

(3) The re-entry participant shall practice under a limited certificate,
and successfully complete clinical practice directly supervised by the
approved preceptor in the same area of practice. Application for a limited cer-
tificate shall be made prior to the beginning of the supervised clinical prac-
tice. The limited certificate shall be valid for one year, with one renewal of an
additional one year permitted. The supervising practitioner shall submit a
final evaluation to the Board to verify that the applicant’s knowledge and
skills are at a safe and acceptable level and verify the hours of supervised
practice. An application for a limited license for re-entry without issuance
after one calendar year shall be considered void.

(4) Supervised practice hours shall be without compensation.

(5) Upon successful completion of the supervised practice hours and
proof of national Board certification, the full nurse practitioner certificate will
be issued with an expiration date that coincides with the applicant’s registered
nurse license.

(6) Re-entry hours must be completed within a two-year time frame
from the issuance of the limited license.
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(7) Successful completion of Board approved advanced practice re-
entry will satisfy requirements for the registered nurse re-entry.

(8) Prescriptive authority will be issued only upon completion of pre-
cepted hours to applicants meeting all criteria in OAR 851-056-0006. Written
documents during precepted practice shall be signed with the nurse practi-
tioner specialty title, followed with “Re-entry” and the preceptors co-signa-
ture.

(9) The applicant shall submit all fees required by the Board with the

application. The fees are not refundable.
Stat. Auth: ORS 678.101, 678.150
Stats. Implemented: ORS 678.380
Hist.: BN 10-2003, f. & cert. ef. 10-2-03; BN 8-2004, f. 5-4-04, cert. ef. 5-12-04; BN 13-
2006, f. & cert. ef. 10-5-06; BN 8-2009, f. 12-17-09, cert. ef. 7-1-10

ecccccccoe

Rule Caption: Rules for Approval of Oregon Nurse Practitioners
Programs, Requirements for National Certification, and
Continuing Education.

Adm. Order No.: BN 9-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 10-1-2009

Rules Adopted: 851-050-0008, 851-050-0142

Rules Amended: 851-050-0000, 851-050-0001, 851-050-0004, 851-
050-0005, 851-050-0010, 851-050-0138

Subject: The rule amendments will allow a credentials evaluation
service, such as the Commission on Graduates of Foreign Nursing
Schools (CGFNS) or the International Education Research Founda-
tion (IERF) to make a determination whether a specific nurse prac-
titioner graduate program outside the United States is equivalent to
a Commission on Collegiate Nursing Education (CCNE) or Nation-
al League for Nursing Accreditation Commission Inc. (NLNAC)
accredited program in the United States.

Rules Coordinator: KC Cotton—(971) 673-0638

851-050-0000
Definitions

(1) “Assessment” means a process of collecting information regarding
a client’s health status including, but not limited to, illness; response to ill-
ness; health risks of individuals, families and groups; resources; strengths and
weaknesses, coping behaviors; and the environment. The skills employed
during the assessment process may include, but are not limited to: obtaining
client histories, conducting physical examinations, ordering, interpreting and
conducting a broad range of diagnostic procedures (e.g., laboratory studies,
EKGs, and x rays).

(2) “Asynchronous learning” means using multiple media for students
to access the curriculum without the need to be onsite at the education site.

(3) “Client(s) or patient(s)” means a family, group or individual who
has been assessed by and has a client/patient record established by the nurse
practitioner.

(4) “Clinical Practice Experience” means the supervised provision of
direct patient care in a clinical setting that complements course work and
ensures acquisition of advanced practice nursing skills.

(5) “Clinical Preceptor” means health care provider qualified by educa-
tion and clinical competency to provide direct supervision of the clinical
practice experience of students in an Oregon nurse practitioner program.

(6) “Collaboration” means working with another health care provider to
jointly provide client care.

(7) “Consultation” means discussion with another health care provider
for the purpose of obtaining information or advice in order to provide client
care.

(8) “Counseling” means a mutual exchange of information through
which advice, recommendations, instruction, or education is provided to the
client.

(9) “Delinquent Renewal” means the renewal of a nurse practitioner
certificate previously held in Oregon which is expired.

(10) “Diagnosis” means identification of actual or potential health
problems or need for intervention, based on analysis of the data collected.

(11) “Direct Supervision” means the clinical preceptor or faculty mem-
ber physically present at the practice site who retains the responsibility for
patient care while overseeing the student and if necessary, redirecting or
intervening in patient care and is able to intervene if necessary.

(12) “Evaluation” means the determination of the effectiveness of the
intervention(s) on the client’s health status.

(13) “Holistic Health Care” means an approach to diagnosis and treat-
ment of clients, which considers the status of the whole person (physical,
emotional, social, spiritual, and environmental).

(14) “Initial certification” means the first certification granted by the
Board. This may follow the applicant’s completion of a nurse practitioner
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program or be granted to an applicant in Oregon who has been recognized by
and has practiced as a nurse practitioner in another state or jurisdiction.

(15) “Intervention” means measures to promote health, to protect
against disease, to treat illness in its earliest stages, and to manage acute and
chronic conditions and/or illness. Interventions may include, but are not lim-
ited to: issuance of orders, direct nursing care, prescribing or administering
medications or other therapies, and consultation or referral.

(16) “Major curriculum change” means a change that results in a refo-
cus of purpose and objectives or a substantive change in program structure or
method of instructional delivery.

(17) “Management” means the provision and/or coordination of the
care that the client receives related to physical and psycho-social health-ill-
ness status;

(18) “National Board Certification” means current certification as an
advanced Nurse Practitioner in a role and population focus through testing
accredited by the National Commission on Certifying Agencies or the
American Boards of Nursing Specialties, as approved by the Board.

(19) “Nurse Practitioner Educator” refers to a licensed Nurse
Practitioner faculty member, who has responsibility for developing and
implementing the curriculum, policies, and practices associated with student
advising and evaluation, mentoring and collaborating with clinical preceptors
and other health care professionals.

(20) “Nurse Practitioner Program Administrator” refers to a licensed
Nurse Practitioner appointed by the Dean or Director of the Nursing school
who is assigned the responsibility and accountability for the nursing educa-
tional program within an accredited academic institution, including those
functions aligned with program and curricular design and resource acquisi-
tion and allocation.

(21) “Nurse Practitioner” (NP) means an advanced practice registered
nurse who is certified by the Board to independently assume responsibility
and accountability for the care of clients. The title nurse practitioner and pop-
ulation foci of practice shall not be used unless the individual is certified by
the Board.

(22) “Nurse Practitioner Orders” means written or verbal instructions or
directions by the nurse practitioner for interventions, diagnostic tests, evalu-
ations, drugs, or treatment modalities. Nurse practitioners may establish pro-
tocols and standing orders.

(23) “Oregon Based Nurse Practitioner Program” means an academic
program accredited by a nursing organization recognized by the United States
Department of Education or the Council of Higher Education Accreditation
that offers a graduate degree or graduate level certificate to qualified students.

(24) “Practice requirement” in an expanded specialty role means inde-
pendent clinical practice in the specialty role of certification providing health
care or other such activities, which have a clinical focus and are at an
advanced nursing level. These activities include, but are not limited to, teach-
ing, consulting, supervision and research related to the specialty area of cer-
tification.

(25) “Provision of Care” means holistic health care, which is continu-
ous and comprehensive. Health care includes:

(a) Health promotion;

(b) Prevention of disease and disability;

(c) Health maintenance;

(d) Rehabilitation;

(e) Identification of health problems;

(f) Management of health problems;

(g) Referral.

(26) “Referral” means directing the client to other resources for the pur-
pose of assessment or intervention.

(27) “State Certification” means certification to practice as a Nurse

Practitioner authorized by the Oregon State Board of Nursing.
Stat. Auth.: ORS 678.375, 678.385, 678.380, 678.385, 678.390
Stats. Implemented: ORS 678.375, 678.385, 678.380
Hist.: NB 3-1987, f. & ef. 3-12-87; NB 3-1990, f. & cert. ef. 4-2-90; NB 7-1996, f. & cert.
ef. 10-29-96; BN 5-2000, f. & cert. ef. 4-24-00; BN 6-2001, f. & cert. ef. 4-24-01; BN 10-
2003, f. & cert. ef. 10-2-03; BN 8-2004, f. 5-4-04, cert. ef. 5-12-04; BN 13-2006, f. & cert.
ef. 10-5-06; BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0001
Standards for Nurse Practitioner Programs

The Board’s standards for all nurse practitioner programs for initial
applicants are as follows:

(1) The nurse practitioner program shall be a minimum of one academ-
ic year in length; however, programs completed before January 1, 1986 and
post-Masters programs completed for the purpose of changing category of
nurse practitioner certification may be less than one academic year in length
if the program otherwise meets all requirements.

(2) Faculty who teach within the nurse practitioner program shall be
educationally and clinically prepared in the same specialty area(s) as the the-
ory and clinical areas they teach and shall include advanced practice nurses.

(3) The curriculum content shall contain theory and clinical experience
in the nurse practitioner population focus specified in OAR 851-050-0005(6)
for which application is being made, preparing the graduate to meet all com-
petencies within the scope including physical assessment, pharmacology,
pathophysiology, differential diagnosis and clinical management.
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(4) The number of contact hours of clinical experience shall be equal to
or greater than the number of contact hours of nurse practitioner theory. The
clinical experience must consist of full scope preparation in the population
focus for which application is being made.

(5) Post-graduate Nurse Practitioner programs which prepare an indi-
vidual for dual role or population focus certification must meet all compe-
tencies designated for the Nurse Practitioner role including supervised clini-
cal hours of no less than 500 hours for each role or population focus.

(6) Programs must provide documentation that students meet the pro-
gram’s curriculum requirements in effect at the time of enrollment.

(7) Written program materials shall accurately reflect the mission, phi-
losophy, purposes, and objectives of the program.

(8) Programs shall demonstrate appropriate course sequencing and
requirements for matriculation into the program, including completion of all
pre-licensure nursing curriculum requirements before advancement into
nurse practitioner clinical coursework.

(9) Preceptors shall meet clinical and licensure qualifications for the
state in which they practice.

(10) Asynchronous learning programs shall meet all standards of OAR
851-050-0001.

(11) All courses required for completion of the nurse practitioner pro-
gram must be at the graduate level, if completed after January 1, 1986.

(12) Nurse practitioner programs outside of the United States must
meet all standards of OAR 851-050-0001. Such programs shall be determined
by Board approved credentials review to be equivalent to graduate nurse prac-
titioner programs offered in the United States which prepare the nurse prac-
titioner for practice within the advanced nursing specialty scope. Nationally
recognized accreditation standards may be applied by the Board at the
Board’s discretion, in accordance with the Oregon Office of Degree
Authorization regulations.

(13) The Board’s additional requirements for Oregon based Nurse
Practitioner programs are as follows: The Dean or Director of the Nursing
school which provides one or more Nurse Practitioner programs/tracks shall
ensure that one or more qualified faculty are appointed and have defined posi-
tion responsibility to address the administrative functions of the pro-
gram/track. Administrative functions include budget and resource prepara-
tion, curricular design, oversight of program implementation and evaluation.
The appointed faculty and preceptor(s) in the program shall meet the follow-
ing requirements:

Nurse Practitioner Program Faculty, Administration and Preceptors

(a) Nurse Practitioner Program Administrator who has overall respon-
sibility for one or more NP tracks shall meet the following requirements:

(A) A current active unencumbered Oregon Nurse Practitioner state cer-
tificate;

(B) National certification as a Nurse Practitioner in at least one popula-
tion focus area;

(C) A doctoral degree in a health-related field;

(D) Educational preparation or experience in teaching and learning
principles for adult education, including curriculum development and admin-
istration and at least two years of current clinical experience which meets
Oregon’s practice requirements;

(E) In a multi-track program, where only one Program Administrator is
appointed by the Dean or Director of the school, there must be evidence of
additional program administrators or lead Nurse Practitioner faculty to pro-
vide oversight for student supervision who are nationally certified in that spe-
cific program’s population focus.

(b) The Nurse Practitioner Program Educator shall meet the following
requirements:

(A) A current active unencumbered Oregon Nurse Practitioner state cer-
tificate;

(B) An earned doctoral degree in nursing; or

(C) A masters degree with a major in nursing and an appropriate
advanced practice nurse credential; and

(D) Two years of clinical experience as a Nurse Practitioner; and

(E) Current knowledge, competence, and certification as a Nurse
Practitioner in the population foci consistent with teaching responsibilities;

(F) Adjunct clinical faculty employed solely to supervise clinical nurs-
ing experiences of students shall meet all the faculty requirements.

(c) Clinical Preceptors in the Nurse Practitioner program shall meet the
following requirements:

(A) Student preceptor ratio shall be appropriate to accomplishment of
learning objectives, to provide for patient safety, and to the complexity of the
clinical situation;

(B) Oregon licensure or certification appropriate to the health profes-
sional area of practice;

(C) Functions and responsibilities for the preceptor shall be clearly doc-
umented in a written agreement between the agency, the preceptor, and the
clinical program

(D) Initial experiences in the clinical practicum and a majority of the
clinical experiences shall be under the supervision of clinical preceptors who
are licensed advanced practice registered nurses.

(d) Nurse Practitioner Educator responsibilities shall include:
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(A) Making arrangements with agency personnel in advance of the clin-
ical experience which provides and verifies student supervision, preceptor
orientation, and faculty defined objectives;

(B) Monitoring student assignments, making periodic site visits to the
agency, evaluating students’ performance on a regular basis with input from
the student and preceptor, and availability for direct supervision during stu-
dents’ scheduled clinical time;

(C) Providing direct supervision by a qualified faculty or experienced
licensed clinical supervisor as required for patient safety and student skill
attainment.

(e) Nurse Practitioner Program Administrator responsibilities shall
include:

(A) Ensuring appropriate student faculty ratios to meet program goals
and objectives;

(B) Provision of leadership and accountability for the administration,
planning, implementation and evaluation of the program;

(C) Preparation and administration of the program budget;

(D) Facilitation of faculty recruitment, development, performance
review, promotion and retention;

(E) Assurance that cooperative agreements with clinical practice sites
are current.

Program Accreditation Required and Board Notification Process

(f) Upon receipt from the national accrediting agency, and no later than
90 days from enactment of these rules, currently accredited programs that
prepare nurse practitioners for state certification under these rules and
requirements shall submit to the Board:

(A) A copy of their most recent program self-evaluation reports;

(B) Documentation of current accreditation from all national nursing
accrediting agencies; and

(C) Interim reports reviewed by the national nursing accreditation
agency.

(g) Programs which prepare nurse practitioners for state certification
under development or pre-accreditation review shall submit the following for
review by the Board:

(A) Copies of the curricula within 30 days of sending the information
to the accrediting agency;

(B) Copies of self-evaluation reports and any interim reports provided
to all national nursing accreditation agencies, at the time of notification from
the accrediting agency that the program has not been fully accredited;

(C) Verification of accreditation from all accrediting agencies within 30
days of receipt by the program;

(D) Annual reports which enable the monitoring of continued compli-
ance with Board requirements.

(h) Grounds for denial of graduate nurse practitioner applicants for ini-
tial certification include failure of the Oregon based Nurse Practitioner pro-
gram to:

(A) Maintain accreditation status through the National League for
Nursing Accreditation Commission, Commission on Collegiate Nursing
Education, or Accreditation Commission for Midwifery Education;

(B) Submit curricula, self-evaluation reports, interim reports or notice

of accreditation reports as required by the Board.
Approval of a New Nurse Practitioner Educational Program

(i) Any university or college wishing to establish a Nurse Practitioner
education program must make application to the Board on forms supplied by
the Board no later than one year before proposed enrollment of students.

(j) The following information must be included with the initial applica-
tion along with supporting documentation:

(A) Purpose for establishing the nursing education program;

(B) Community needs and studies made as the basis for establishing a
nursing education program;

(C) Type of program including clear identification of proposed licen-
sure role and population foci for graduates;

(D) Accreditation status, relationship of educational program to parent
institution;

(E) Financial provision for the educational program;

(F) Potential student enrollment;

(G) Provision for qualified faculty;

(H) Proposed clinical facilities and other physical facilities;

(I) Proposed time schedule for initiating the program. If initial approval
is denied, the applicant may request a hearing before the Board and the pro-
visions of the Administrative Procedures Act shall apply. Survey of Nurse
Practitioner Programs Survey Criteria

(k) Board representatives will conduct in person visits to nursing pro-
grams for the following purposes:

(A) Review of application for initial program approval;

(B) Initial and continuing full approval of an educational program;

(C) Receipt by the Board of cause for review including but not limited
to:

(i) Significant curricular change which includes addition of a new state
certification recognized population focus or role;

(ii) Evidence that graduates fail to meet national certification criteria;

(iii) Violation of Board standards.
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(D) If approval is denied or withdrawn, the applicant may request a
hearing before the Board and the provisions of the Administrative Procedures
Act shall apply.

(1) Board representatives will contact nursing programs to schedule site
visits:

(A) Within 60 days of receipt of an application for initial program
approval;

(B) Upon receipt of national accreditation report for existing programs;
one year after implementation of new programs, every 3-5 years for continu-
ing approval;

(C) Within 30 days of receipt of a complaint.

(D) For purposes of reviewing a major curriculum change.

Stat. Auth.: ORS 678.380, 678.150

Stats. Implemented: ORS 678.380, 678.150

Hist.: NB 3-1990, f. & cert. ef. 4-2-90; NB 8-1993, f. & cert. ef. 8-23-93; BN 10-2003, . &
cert. ef. 10-2-03; BN 13-2006, f. & cert. ef. 10-5-06; BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0004
Nurse Practitioner Practice Requirements

(1) The practice requirement as a nurse practitioner must be met
through practice, which meets the definition in OAR 851-050-0000(17) in the
following manner:

(a) Completion of a nurse practitioner program within the past one year;
or

(b) Completion of a nurse practitioner program within the past two
years and a minimum of 192 hours of practice as a nurse practitioner; or

(c) 960 hours of nurse practitioner practice within the five years pre-
ceding certification application or renewal; or

(d) Completion of a Board supervised advanced practice re-entry pro-
gram which meets the requirements of OAR 851-050-0006 within two years
immediately preceding issuance of certification under a limited or registered
nurse license and a limited nurse practitioner certificate.

(2) The prior practice as a registered nurse requirement for nurse prac-
titioner applicants is as follows:

(a) All initial applicants must provide documentation of a minimum of
384 hours of registered nurse practice, which includes assessment and man-
agement of clients and is not completed as an academic clinical requirement
or continuing education program.

(b) The applicant shall verify completion of the required hours before
issuance of the nurse practitioner certificate.

(c) This requirement shall be waived for individuals practicing in the
specialty area as a licensed certified nurse practitioner in another state for at
least 384 hours in the advanced practice role.

(3) All practice hours claimed are subject to audit and disciplinary
action for falsification.

(4) A nurse practitioner student may participate in supervised clinical
practicum in Oregon provided he or she meets the following requirements:

(a) A current, unencumbered registered nurse license in Oregon;

(b) Enrollment in a nurse practitioner program accredited by an United
States Department of Education or the Council of Higher Education
Accreditation approved national accrediting body;

(c) Submission of a written, signed agreement between the nursing pro-
gram responsible for the student and the Oregon licensed preceptor;

(d) Identification of the faculty advisor accountable for general super-
vision from the nurse practitioner program; and

(e) Verification of regional accreditation and/or Board of Nursing

approval from the state in which the program originates.
Stat. Auth.: ORS 678.375, 678.380 & 678.390
Stats. Implemented: ORS 678.380 & 390
Hist.: BN 10-2003, f. & cert. ef. 10-2-03; BN 8-2004, f. 5-4-04, cert. ef. 5-12-04; BN 9-2009,
f. 12-17-09, cert. ef. 1-1-10

851-050-0005
Nurse Practitioner Scope of Practice

(1) Purpose of Scope of Practice:

(a) To establish acceptable levels of safe practice for the nurse practi-
tioner.

(b) To serve as a guide for the Board to evaluate nurse practitioner prac-
tice.

(c) To distinguish the scope of practice of the nurse practitioner from
that of the registered nurse.

(2) The role of the nurse practitioner will continue to expand in
response to societal demand and new knowledge gained through research,
education, and experience.

(3) The nurse practitioner provides holistic health care to individuals,
families, and groups across the life span in a variety of settings, including
hospitals, long term care facilities and community based settings.

(4) Within his or her specialty, the nurse practitioner is responsible for
managing health problems encountered by the client and is accountable for
health outcomes. This process includes:

(a) Assessment;

(b) Diagnosis;

(c) Development of a plan;

(d) Intervention;

(e) Evaluation.

February 2010: Volume 49, No. 2
41



ADMINISTRATIVE RULES

(5) The nurse practitioner is independently responsible and accountable
for the continuous and comprehensive management of a broad range of health
care, which may include:

(a) Promotion and maintenance of health;

(b) Prevention of illness and disability;

(c) Assessment of clients, synthesis and analysis of data and application
of nursing principles and therapeutic modalities;

(d) Management of health care during acute and chronic phases of ill-
ness;

(e) Admission of his/her clients to hospitals and/or health services
including but not limited to home health, hospice, long term care and drug
and alcohol treatment;

(f) Counseling;

(g) Consultation and/or collaboration with other health care providers
and community resources;

(h) Referral to other health care providers and community resources;

(i) Management and coordination of care;

(j) Use of research skills;

(k) Diagnosis of health/illness status;

(1) Prescribing, dispensing, and administration of therapeutic devices
and measures, including legend drugs and controlled substances as provided
in Division 56 of the Oregon Nurse Practice Act, consistent with the defini-
tion of the practitioner’s specialty category and scope of practice.

(6) The nurse practitioner scope of practice includes teaching the theo-
ry and practice of advanced practice nursing.

(7) The nurse practitioner is responsible for recognizing limits of
knowledge and experience, and for resolving situations beyond his/her nurse
practitioner expertise by consulting with or referring clients to other health
care providers.

(8) The nurse practitioner will only provide health care services within
the nurse practitioner’s scope of practice for which he/she is educationally
prepared and for which competency has been established and maintained.
Educational preparation includes academic coursework, workshops or semi-
nars, provided both theory and clinical experience are included.

(9) The scope of practice as previously defined is incorporated into the
following specialty categories and further delineates the population served:

(a) Acute Care Nurse Practitioner (ACNP) — The Acute Care Nurse
Practitioner independently provides health care to persons who are acutely or
critically ill;

(b) Adult Nurse Practitioner (ANP) The Adult Nurse Practitioner inde-
pendently provides health care to adolescents and adults;

(c) Nurse Midwife Nurse Practitioner (NMNP) The Nurse Midwife
Nurse Practitioner independently provides health care to women, focusing on
pregnancy, childbirth, the postpartum period, care of the newborn, and the
family planning and gynecological needs of women. The scope of practice
includes treating the male partners of their female clients for sexually trans-
mitted diseases, and reproductive health. Counseling related to sexuality,
relationship, and reproductive issues is included in this scope.

(d) Family Nurse Practitioner (FNP) The Family Nurse Practitioner
independently provides health care to families and to persons across the lifes-
pan;

(e) Geriatric Nurse Practitioner (GNP) The Geriatric Nurse Practitioner
independently provides health care to older adults;

(f) Neonatal Nurse Practitioner (NNP) — The Neonatal Nurse
Practitioner independently provides health care to neonates and infants.

(g) Pediatric Nurse Practitioner (PNP) The Pediatric Nurse Practitioner
independently provides health care to persons newborn to young adulthood;

(h) Psychiatric/Mental Health Nurse Practitioner (PMHNP) The
Psychiatric/Mental Health Nurse Practitioner independently provides health
care to clients with mental and emotional needs and/or disorders;

(i) Women’s Health Care Nurse Practitioner (WHCNP) The Women’s
Health Care Nurse Practitioner independently provides health care to adoles-
cent and adult females. The scope of practice includes treating the male part-
ners of their female clients for sexually transmitted diseases and reproductive
health. Counseling related to sexuality, relationship, and reproductive health

is included in this scope.

Stat. Auth.: ORS 678.380, 678.395

Stats. Implemented: ORS 678.380

Hist.: NB 3-1987, f. & ef. 3-12-87; NB 3-1990, f. & cert. ef. 4-2-90; NB 1-1992, f. & cert.
ef. 2-13-92; NB 7-1992, f. & cert. ef. 7-15-92; NB 4-1994, f. & cert. ef. 8-2-94; NB 9-1994,
f. & cert. ef. 12-7-94; NB 2-1995, f. & cert. ef. 4-12-95; NB 7-1996, f. & cert. ef. 10-29-96;
NB 6-1997, f. & cert. ef. 5-13-97; BN 10-2003, f. & cert. ef. 10-2-03; BN 13-2006, f. & cert.
ef. 10-5-06; BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0008
Criteria for Evaluating Nurse Practitioner National Certification
Examinations

The Board shall determine whether a certification examination can be
used to fulfill the requirement for licensure of nurse practitioners based upon
verification the following standards:

(1) The certification program is national in its scope of credentialing.

(2) Conditions for taking the examination are consistent with accept-
able standards of the testing community.
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(3) Educational requirements include completion of a graduate
advanced practice education program of study in the area of nursing certifi-
cation.

(4) Educational requirements are consistent with a Board recognized
advanced practice role and population foci and include a minimum of 500
hours of supervised clinical practice.

(5) Certification examinations meet the criteria of the National
Commission on Certifying Agencies or the American Board of Nursing
Specialties.

(6) The examination represents entry-level practice in the nurse practi-
tioner role and population focus.

(7) The certification program demonstrates and maintains an estab-
lished process of secure communication with the Board of Nursing.

(8) The examination represents the knowledge, skills and abilities for
safe advanced nursing care based upon incumbent job analysis and logical
job analysis studies.

(9) Examination items are reviewed for content validity and correct
scoring using an established mechanism before use and at least every five
years.

(10) Examinations are evaluated for psychometric performance with
passing standards re-evaluated at least every five years.

(11) Examination security is maintained through established proce-
dures.

(12) Certification is issued based upon meeting all certification require-
ments and passing the examination.

(13) A re-take policy is in place.

(14) The certification program has mechanisms in place for communi-
cation to Boards of Nursing in a timely manner when individuals are certi-
fied, recertified, when there is a change in certification status; and when there
are changes in the certification program including qualifications, test plan,
and scope of practice.

(15) A certification maintenance program, which includes review of
qualifications and continued competence is in place.

(16) The Board has a secure mechanism for timely verification of an
individual’s certification status, changes in certification status, and changes in
the certification program requirements including qualifications, test plan and
scope of practice; and

(17) An evaluation process is in place to provide quality assurance in
the certification program.

Stat. Auth.: ORS 678.380

Stats. Implemented: ORS 678.380

Hist.: BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0010
Special Provisions

State of Oregon:

(1) Any nurse practitioner who has been certified by the Oregon State
Board of Nursing is eligible to apply for re-certification, renewal, re-entry, or
reactivation in that same category.

(2) Any nurse practitioner active in practice, whether with direct or indi-
rect patient care, shall report their current practice address or addresses. Each
change in practice setting and mailing address must be submitted to the Board
no later than 30 days after the change.

(3) The Board shall notify national board certification programs when
nurse practitioners have encumbrances placed on their state certification, pre-
scriptive or dispensing authority.

Stat. Auth.: ORS 678.380

Stats. Implemented: ORS 678.380

Hist.: NB 3-1987, f. & ef. 3-12-87; NER 34, f. & ef. 10-1-76; NER 8-1985, f. & ef. 12-9-85;

NB 3-1990, f. & cert. ef. 4-2-90; Renumbered from 851-020-0320; NB 12-1990, f. & cert. ef.

12-28-90; NB 11-1992, f. & cert. ef. 12-15-92; NB 3-1993(Temp), f. & cert. ef. 2-26-93; NB

8-1993, f. & cert. ef. 8-23-93; NB 2-1995, f. & cert. ef. 4-12-95; NB 7-1996, . & cert. ef. 10-

29-96; BN 10-2003, f. & cert. ef. 10-2-03; BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0138
Renewal of Nurse Practitioner State Certification

(1) Renewal of state certification shall be on the same schedule as the
renewal system of the registered nurse license. The requirements for recerti-
fication are:

(a) Current unencumbered license as a registered nurse in the state of
Oregon.

(b) Submission of all required application fees. Fees are not refundable.
An application that has not been completed during the current biennial
renewal cycle shall be considered void.

(c) Completion of 100 clock hours of continuing education related to
advanced practice nursing and to the area(s) of population focus certification.

(d) Verification of current national Board certification in a role and pop-
ulation focus congruent with educational preparation and current Oregon
nurse practitioner certification. Proof of National board certification may be
used to meet structured accredited continuing education course requirements
for the current renewal cycle for up to 50% of the total CE requirement.

(e) Verification of practice hours which meet the practice requirement
in OAR 851-050-0004.
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() Verification of utilization of prescriptive authority which meets the
requirements specified in 851-056-0014 unless already certified as an Oregon
Nurse Practitioner without prescriptive authority.

(2) An applicant for renewal who has graduated from the nurse practi-
tioner program less than two years prior to his/her first renewal will not be
required to document the full 100 clock hours of continuing education. The
applicant’s continuing education will be prorated on a monthly basis based on
the length of time between graduation and the date of the first renewal.

(3) Nurse practitioners shall maintain accurate documentation and
records of any claimed continuing education and practice hours for no less
than five years from the date of submission to the Board.

(4) Renewal shall be denied if the applicant does not meet the practice,
prescribing, or continuing education requirement for renewal.

(5) Applications for renewal past the expiration date shall meet all
requirements for renewal and pay a delinquent fee. Applications which are 60
or more days late require reactivation.

(6) Any individual whose nurse practitioner certification is expired may
not practice or represent themselves as a nurse practitioner in Oregon until
state certification is complete, subject to civil penalty.

(7) Any individual initially licensed after January 1, 2011 whose nurse
practitioner national certification is expired may not practice or represent
themselves as a nurse practitioner in Oregon regardless of state certification
subject to civil penalty.

Stat. Auth.: ORS 678.375 & 678.380

Stats. Implemented: ORS 678.380

Hist.: NER 34, f. & ef. 10-1-76; NER 5-1981, f. & ef. 11-24-81; NER 8-1985, . & ef. 12-9-

85; NB 3-1990, f. & cert. ef. 4-2-90; Renumbered from 851-020-0310; NB 2-1992, f. & cert.

ef. 2-13-92; NB 8-1993, f. & cert. ef. 8-23-93; NB 7-1996, f. & cert. ef. 10-29-96; BN 10-

2003, f. & cert. ef. 10-2-03; BN 8-2004, f. 5-4-04, cert. ef. 5-12-04; BN 13-2006, f. & cert.

ef. 10-5-06; BN 7-2008, f. & cert. ef. 11-26-08; BN 9-2009, f. 12-17-09, cert. ef. 1-1-10

851-050-0142
Standards for Continuing Education for Nurse Practitioners

As of January 2, 2007, no less than 50% of required continuing educa-
tion shall be comprised of CME or CE accredited courses at the advanced
practice specialty level. Continuing education hours shall be documented on
the renewal form which is subject to audit.

(1) Continuing education must be obtained in the following ways:

(a) Independent learning activities e.g., reading professional journals;

(b) Unstructured learning activities, e.g. professional meetings and clin-
ical rounds;

(c) Structured learning activities, e.g. seminars and workshops.

(2) Structured learning activities shall meet the following criteria for the
purpose of renewal:

(a) Accreditation by one of the following organizations:

(A) American Academy of Family Physicians (AAFP);

(B) American Academy of Nurse Practitioners (AANP);

(C) American Academy of Physician Assistants (AAPA);

(D) American College of Nurse-Midwives (ACNM);

(E) American Psychiatric Association (APA);

(F) American Psychiatric Nurses Association (APNA);

(G) American Psychological Association (APA);

(H) Emergency Nurses Association (ENA);

(I) National Association of Nurse Practitioners in Women’s Health
(NPWH);

(J) National Association of Pediatric Nurse Practitioners (NAPNAP);

(K) Accreditation Council for Continuing Medical Education
(ACCME) (includes CME);

(L) Accreditation Council for Pharmacy Education (ACPE) (includes
CPE);

(M) American Nurses Credentialing Center (ANCC) or

(b) Accreditation by a state Board of Nursing or state Nurses
Association. Or

(c) National board certification in a Board recognized Nurse

Practitioner population focus meeting the criteria of 851-050-0008.
Stat. Auth.: ORS 678.380
Stats. Implemented: ORS 678.380
Hist.: BN 9-20009, f. 12-17-09, cert. ef. 1-1-10

Rule Caption: Rules Change Classroom and Lab Instructor to
Student Ratios for Nursing Assistants.

Adm. Order No.: BN 10-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 12-17-09

Notice Publication Date: 10-1-2009

Rules Amended: 851-061-0090

Subject: These rules cover the standards for training programs for
Nursing Assistants and Medication Aides. This rule amendment
would change classroom and lab instructor student ratios for Nurs-
ing Assistant and medication Aides training.

Rules Coordinator: KC Cotton—(971) 673-0638
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851-061-0090
Standards for Program Approval: Curriculum

(1) Board-approved curriculum shall be used in approved nursing assis-
tant level 1 and medication aide training programs.

(2) A nursing assistant level 1 training program shall consist of:

(a) At least 150 hours of instruction divided into 75 hours of classroom
instruction and 75 hours of supervised clinical experience;

(b) At least 24 hours of supervised classroom/laboratory instruction
with return student demonstrations of learned skills to determine comprehen-
sion and competency, in addition to facility orientation, preceding the stu-
dents’ care of clients; and

(c) At least 75 hours of supervised clinical experience in a hospital,
licensed nursing, residential, or assisted living facility that has a registered
nurse on duty during all scheduled student clinical hours and is in substantial
compliance with all standards of licensure.

(3) An on-line nursing assistant level 1 training program shall consist
of:

(a) At least the equivalent of 51 hours according to the nationally rec-
ognized standard of content to credit ratio;

(b) At least 24 hours of supervised laboratory instruction provided no
later than two weeks after the successful completion of the on-line portion of
the curriculum. The laboratory portion of the program shall include return
student demonstration of learned skills to determine comprehension and com-
petency, in addition to facility orientation, preceding the students’ care of
clients;

(c) At least 75 hours of supervised clinical experience in a hospital,
licensed nursing, residential, or assisted living facility that has a registered
nurse on duty during all scheduled student clinical hours and is in substantial
compliance with all standards of licensure;

(d) Ongoing technical support service(s) to sustain the electronically
offered program including provisions for staffing, reliability, privacy, and
security; and

(e) Ongoing technical support service(s) for students on each required
educational technology hardware, software, and delivery system.

(4) A nursing assistant level 2 training program will have Board
approved:

(a) Standardized category curriculum that may vary in training hours
from other Board approved standardized category curricula; and

(b) Competency evaluation.

(5) Medication aide training program classroom and clinical instruction
hours:

(a) A medication aide training program shall consist of at least 80 hours
of instruction divided into at least 24 hours of classroom instruction and at
least 24 hours of 1:1 supervised clinical experience.

(b) All clinical hours shall be completed at one site (licensed nursing
facility, hospital, assisted living facility, or residential care facility).

(c) All required clinical hours shall be in medication administration
related activities.

(6) Admission requirements for medication aide training programs shall
be:

(a) Current, unencumbered CNA 1 status on the Oregon CNA Registry
maintained by the Board;

(b) Documentation of graduation from an approved basic nursing assis-
tant level 1 training program at least six months prior to enrollment in the
medication aide training program; and

(c) Documentation of at least six months full time experience as a nurs-
ing assistant level 1 or the equivalent in part time experience since graduation
from a basic nursing assistant training program.

(7) Classroom and clinical faculty/student ratios for nursing assistant
level 1, level 2, and medication aide training programs:

(a) Classroom:

(A) The ratio of students per instructor in the classroom shall be such
that each trainee is provided with registered nurse assistance and supervision
and be no more than 30 students per instructor for nursing assistant level 1
training programs, 20 students per instructor for medication aide training pro-
grams, and 32 students per instructor for CNA level 2 training programs.

(B) The amount of students assigned per instructor with self-directed,
on-line instruction shall be such that each trainee is provided with consulta-
tion and additional clarification by a Board approved instructor within 72
hours of a trainee’s inquiry.

(C) The ratio of students per instructor with instructor-directed, on-line
instruction shall be such that each trainee is provided with consultation and
additional clarification by a Board approved instructor within 72 hours of a
trainee’s inquiry, and the class size shall be no more than 20 students per
instructor per on-line classroom.

(b) Lab: The ratio of students per instructor in nursing assistant level 1,
level 2, and medication aide training programs shall be no more than 10 stu-
dents per instructor at all times during the lab experience.

(c) Clinical:

(A) The ratio of students per instructor in a nursing assistant level 1
training program shall be no more than 10 students per instructor at all times
during the clinical experience.
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(B) The ratio of students per instructor in a nursing assistant level 2
training program shall be no more than 8 students per instructor at all times
during the clinical experience.

(C) The ratio of students per instructor in a medication aide training
program shall begin with a ratio of one clinical preceptor to one medication
aide student during the first 24 hours of the clinical experience. Less inten-
sive supervision (either more students per preceptor or less direct supervision
by preceptor) may occur after the first 24 hours, with satisfactory evaluation
and approval of the clinical preceptor and primary instructor.

(8) Clinical experience and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(a) A clinical schedule shall be prepared for all students prior to the
beginning of the clinical experience, and provided to the clinical facility
director of nursing, the clinical instructor/preceptor, and the student.

(b) Student practice and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(A) Students may provide direct client care within their authorized
duties under the supervision of an approved instructor.

(B) Students shall be identified as students at all times while in the clin-
ical area.

(C) Students must not be counted as staff or utilized as staff during the
hours that are scheduled for clinical experience.

(D) Students may be on a unit, floor or wing of a facility only under
direct supervision of a qualified instructor.

(E) Students shall not be on a unit, floor, or wing without a CNA or
licensed nurse.

(F) Students shall provide care only to the level they have been taught
and determined competent by the approved clinical instructor.

(c) In addition, for medication aide training programs, the clinical expe-
rience shall consist of a minimum of 10 medication passes to a minimum of
five residents/patients during the first 20 hours of supervised clinical experi-
ence;

(9) Program completion:

(a) Completion of a nursing assistant level 1 or medication aide train-
ing means that:

(A) The student has successfully completed 100% of the required class-
room and clinical hours and content in the curriculum;

(B) The student has successfully demonstrated the required skills on the
laboratory and clinical skills checklist;

(C) The student has achieved a score of 75% or higher on the program’s
final examination;

(D) The student has successfully completed the clinical portion of the
program no later than four months following the last date of classroom
instruction or within four months after the successful completion of the on-
line portion of the program; and

(E) In addition, for nursing assistant level 1 training programs, the stu-
dent has successfully completed current, adult CPR certification in accor-
dance with Board-approved curriculum.

(b) Completion of a nursing assistant level 2 training means that:

(A) The student has successfully completed 100% of the required class-
room and clinical hours and content in the curriculum; and

(B) The student has successfully completed the competency evaluation.
Stat. Auth.: ORS 678.440 & 678.444

Stats. Implemented: ORS 678.444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 15-2002, f. & cert. ef. 7-17-02; BN 1-2004, f. 1-
29-04, cert. ef. 2-12-04; BN 11-2004, f. & cert. ef. 7-13-04; BN 12-2005, f. & cert. ef. 12-21-
05; BN 7-2006, f. & cert. ef. 5-8-06; BN 2-2008, f. & cert. ef. 2-25-08; BN 1-2009, f. & cert.
ef. 5-15-09; BN 10-2009, f. & cert. ef. 12-17-09

Rule Caption: Changes Made in Authorized Duties for CNA 1s
and 2s.

Adm. Order No.: BN 11-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 12-17-09

Notice Publication Date: 10-1-2009

Rules Amended: 851-063-0030, 851-063-0035

Subject: These rules cover the standards and authorized duties for
Certified Nursing Assistants and Certified Medication Aides. The
revisions in these rule amendments are to make changes in the
authorized duties for CNA 1s and CNA 2s.

Rules Coordinator: KC Cotton—(971) 673-0638

851-063-0030
Authorized Duties and Standards for Certified Nursing Assistants

(1) Under the supervision of a licensed nurse, the CNA may only pro-
vide care and assist clients with the following tasks related to the activities of
daily living:

(a) Tasks associated with personal care:

(A) Bathing;

(B) Dressing;

(C) Grooming;
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(D) Shaving;

(E) Shampooing and caring for hair;

(F) Providing and assisting with oral hygiene and denture care;

(G) Caring for the skin;

(H) Caring for the nails;

(I) Providing peri care;

(J) Bedmaking and handling linen;

(K) Maintaining environmental cleanliness;

(L) Applying non-prescription pediculicides;

(M) Applying topical, non-prescription barrier creams and ointments
for prophylactic skin care; and

(N) Turning oxygen on and off or transferring between wall and tank at
pre-established flow rate for stable clients.

(b) Tasks associated with maintaining mobility:

(A) Ambulating;

(B) Transferring;

(C) Transporting;

(D) Positioning;

(E) Turning;

(F) Lifting;

(G) Elevating extremities;

(H) Performing range of motion exercises; and

(I) Maintaining alignment.

(c) Tasks associated with nutrition and hydration:

(A) Feeding and assisting client with eating; and

(B) Assisting client with drinking.

(d) Tasks associated with elimination:

(A) Toileting;

(B) Assisting with use of bed pan and urinal;

(C) Providing catheter care, including the application of and removal of
external urinary catheters;

(D) Administering enemas;

(E) Collecting specimens: sputum, stool, and urine including clean
catch urine specimens;

(F) Cleaning ostomy site on established, healthy ostomy and emptying
ostomy bags or changing ostomy bags which do not adhere to the skin; and

(G) Inserting bowel evacuation suppositories available without a pre-
scription.

(e) Tasks associated with use of assistive devices:

(A) Caring for dentures, eyeglasses and hearing aids;

(B) Caring for, applying and removing:

(i) Antiembolus stockings;

(ii) Prosthetic devices;

(iii) Orthotic devices; and

(iv) Braces.

(C) Assisting with wheelchairs, walkers, or crutches;

(D) Using footboards;

(E) Assisting with and encouraging the use of self-help devices for eat-
ing, grooming and other personal care tasks; and

(F) Utilizing and assisting clients with devices for transferring, ambu-
lation, and alignment.

(f) Tasks associated with maintaining environment and client safety.

(g) Tasks associated with data gathering, recording and reporting:

(A) Measuring temperature, pulse, respiration and blood pressure (man-
ual and electronic-upper arm only and orthostatic blood pressure readings);

(B) Measuring height and weight;

(C) Measuring and recording oral intake;

(D) Measuring and recording urinary output, both voided and from uri-
nary drainage systems;

(E) Measuring and recording emesis;

(F) Measuring and recording liquid stool;

(G) Measuring and recording pulse oximetry; and

(H) Collect responses to pain using a facility approved pain scale.

(2) The CNA may, as an unlicensed person, provide care as delegated
or assigned by a nurse pursuant to the terms and conditions in OAR 851-047-
0000 through 851-047-0040.

(3) ORS 678.440(4) defines the term “nursing assistant” as a person
who assists licensed nursing personnel in the provision of nursing care.
Consistent with that definition, a CNA must either:

(a) Be regularly supervised by a licensed nurse; or

(b) Work in a community-based care setting or other setting where there
is no regularly scheduled presence of a licensed nurse provided there is peri-
odic supervision and evaluation of clients under the provisions of OAR 851-
047-0000 through 851-047-0040.

(4) Under no circumstance shall a CNA work independently without
supervision or monitoring by a licensed nurse who provides assessment of
clients as described in OAR 851-063-0030(3)(a)(b).

(5) A CNA may accept verbal or telephone orders for medication from
a licensed health care professional who is authorized to independently diag-
nose and treat only when working in the following settings under the speci-
fied administrative rule:

(a) When working in Adult Foster Homes, as permitted under OAR
411-050-0447(4)(b);
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(b) When working in Residential Care Facilities, as permitted under
OAR 411-055-0210(f)(D); and

(c) When working in Assisted Living Facilities, as permitted under
OAR 411-056-0015(4).

(6) Standards of Care for Certified Nursing Assistants. In the process of
client care the CNA shall consistently:

(a) Apply standard precautions according to the Centers for Disease
Control and Prevention guidelines;

(b) Use hand hygiene between episodes of care;

(c) Use appropriate body mechanics to prevent injury to self and client;

(d) Follow the care plan as directed by the licensed nurse;

(e) Use appropriate communication with client, client’s family and
friends, and coworkers;

(f) Use alternatives to physical restraints, or apply physical restraints as
directed by the licensed nurse;

(g) Determine absence of pulse and/or respiration, and initiate an emer-
gency response;

(h) Report to the licensed nurse any recognized abnormality in client’s
signs and symptoms;

(i) Record observations and measurements, tasks completed, and client
statements about condition or care;

(j) Apply safety concepts in the workplace;

(k) Report signs of abuse, neglect, mistreatment, misappropriation or
exploitation;

(1) Demonstrate respect for rights and property of clients and cowork-
ers; and

(m) Maintain client confidentiality.

Stat. Auth.: ORS 678.440, 678.442 & 678.444

Stats. Implemented: ORS 678.440, 678.442 & 678.444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 3-2004, f. 1-29-04, cert. ef. 2-12-04; BN 11-2009,
f. & cert. ef. 12-17-09

851-063-0035
Authorized Duties and Standards for CNA 2 Categories of Care

(1) Under the supervision of a licensed nurse, the CNA 2- Restorative
Care may only provide care and assist clients with the following:

(a) Tasks associated with performing and reinforcing functional steps of
activities of daily living:

(A) Use adaptive, assistive and therapeutic equipment;

(B) Change ostomy dressing or appliance/bag which adheres to the
skin; and

(C) Discontinue indwelling catheters.

(b) Tasks associated with relieving pain:

(A) Assist with complementary therapies (aromatherapy, art therapy,
effleurage, light therapy, and music therapy) as ordered by a licensed nurse;

(B) Apply warm and cold compresses;

(C) Apply ice bag, ice collar, ice glove, or dry cold pack; and

(D) Use of heated soaks, sitz and whirlpool baths.

(c) Tasks associated with dysphagia:

(A) Add fluid to established gastrostomy or jejunostomy tube feedings
and change established tube-feeding bags.

(d) Tasks associated with mobility:

(A) Provide range of motion on clients with complex medical problems;

(B) Use advanced transfer techniques;

(C) Recognize ability and degree in which a client can ambulate and
when functional loss has occurred;

(D) Apply therapeutic positioning; and

(E) Use adaptive, assistive, and therapeutic equipment.

(e) Tasks associated with conditions that affect functional ability:

(A) Change simple, nonsterile dressings using aseptic technique when
no wound debridement or packing is involved;

(B) Perform clean intermittent straight urinary catheterization for
chronic conditions;

(C) Empty, measure, and record output from other drainage devices;

(D) Perform urine specimen tests;

(E) Perform hemocult test for occult blood;

(F) Obtain capillary blood glucose (CBGs);

(G) Assist with incentive spirometer; and

(H) Suction oral pharynx.

(f) Tasks associated with communication and documentation.

(2) Under the supervision of a licensed nurse, the CNA 2- Acute Care
may only provide care and assist clients with the following:

(a) Tasks associated with responsive observations:

(A) Vital signs:

(i) Pulse- electronic; and

(ii) Blood pressure- manual and electronic on upper arm, thigh, and
lower leg.

(B) Warm and cold therapies.

(b) Tasks associated with technical skills:

(A) Add fluid to established post pyloric, jejunostomy and gastrostomy
tube feedings and change established tube feeding bags;

(B) Apply sequential compression devices;

(C) Assist patients in and out of Continuous Passive Motion machines;

(D) Bladder scanning;
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(E) Capillary blood glucose (CBG) testing;

(F) Interrupt and re-establish nasogastric (NG) suction;

(G) Newborn hearing screening;

(H) Placing electrodes/leads and running electrocardiogram (EKG);

(I) Placing electrodes/leads for telemetry;

(J) Remove cast in non-emergent situations;

(K) Set up traction equipment;

(L) Suction oral pharynx;

(M) Testing gastric contents for occult blood or pH;

(N) Testing stool for occult blood;

(O) Urine dip stick testing; and

(P) Reinforce use of an incentive spirometer.

(c) Tasks associated with interpersonal skills and communication.

(d) Tasks associated with safety.

(e) Tasks associated with infection control:

(A) Change dressing or ostomy appliance/bag which adheres to the
skin;

(B) Discontinue foley catheter;

(C) Measure, record and/or empty output from drainage devices and
closed drainage systems;

(D) Obtain rectal swab;

(E) Obtain sterile urine specimen from port of catheter; and

(F) Perform clean intermittent straight catheterization for chronic con-
ditions.

(f) Tasks associated with documentation.

(3) Under the supervision of a licensed nurse, the CNA 2- Dementia
Care may only provide care and assist clients with the following:

(a) Tasks associated with person-directed care;

(A) Adjust care to meet individual preferences and unique needs; and

(B) Gather information on specific strengths, abilities, and preferences
of a person with dementia.

(b) Tasks associated with responsive observation;

(A) Identify findings, patterns, habits, and behaviors that deviate from
usual in a person with dementia;

(B) Recognize changes in persons with dementia that should be report-
ed to the licensed nurse;

(C) Observe person’s response to medications and notify licensed nurse
when necessary;

(D) Observe and collect response to pain for the person with dementia;
and

(E) Provide input to licensed nurse on person with dementia’s response
to interventions for problems and care plan approaches.

(c) Tasks associated with interpersonal skills/communication;

(A) Utilize de-escalation strategies;

(B) Protect person with dementia and self in a crisis situation; and

(C) Use communication techniques to enhance the quality of life for a
person with dementia.

(d) Tasks associated with activities of daily living (ADL);

(A) Utilize techniques to encourage self care for the person with
dementia; and

(B) Coordinate ADL approaches with the person with dementia’s own
patterns/habits.

(e) Tasks associated with activities;

(A) Make meaningful moments for the person with dementia; and

(B) Support individual preferences and habits.

(f) Tasks associated with safety;

(A) Identify safety risks for a person with dementia; and

(B) Apply preventive/supportive/protective strategies or devices when
working with a person with dementia.

(g) Tasks associated with environment including contributing to a safe,
calm, stable, home-like environment for a person with dementia.

(h) Tasks associated with technical skills;

(A) Data gathering skills:

(i) Perform tests on urine specimens;

(ii) Empty, measure, and record output from drainage devices;

(iii) Perform hemocult test for occult blood;

(iv) Perform capillary blood glucose (CBGs); and

(v) Bladder scanning.

(B) Designated tasks:

(i) Change simple, nonsterile dressings using aseptic technique when
no wound debridement or packing is involved;

(i) Change ostomy dressing or appliance/bag which adheres to the
skin;

(iii) Discontinue foley catheters;

(iv) Perform clean intermittent straight urinary catheterization for
chronic conditions;

(v) Insert over-the-counter vaginal suppositories and vaginal creams;

(vi) Assist with incentive spirometer;

(vii) Suction oral pharynx;

(viii) Interrupt and re-establish suction (with the exception of chest
tubes); and

(ix) Add fluid to established jejunostomy and gastrostomy tube feed-
ings and change established tube feeding bags.
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(i) Tasks associated with end of life care;

(A) Recognize symptoms for a person reaching the end-of-life; and

(B) Provide compassionate end-of-life care.

(j) Tasks associated with documentation; and

(k) Tasks associated with caregiver self care.

(4) Standards of Care for CNA 2. In the process of client care the CNA
2 shall consistently apply standards set for CNA 1s and:

(a) Establish competency as a CNA 2;

(b) Maintain competency as a CNA 2;

(c) Perform within authorized duties of each CNA 2 category in which

the CNA has established competency.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.440 & 678.442
Hist.: BN10-2007, f. & cert. ef. 10-1-07; BN 2-2009, f. & cert. ef. 5-15-09; BN 11-2009, f.
& cert. ef. 12-17-09

Rule Caption: Rule Change Clarifies Conduct Unbecoming for
Nursing Assistants and Medication Aides.

Adm. Order No.: BN 12-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 12-17-09

Notice Publication Date: 11-1-2009

Rules Amended: 851-063-0090

Subject: These rules cover the standards and authorized duties for
Certified Nursing Assistants and Medication Aides. These amend-
ments clarify conduct unbecoming for Nursing Assistants and Med-
ication Aides related to disclosing the contents of the nursing assis-
tant or medication aide state certification examination.

Rules Coordinator: KC Cotton—(971) 673-0638

851-063-0090
Conduct Unbecoming a Nursing Assistant

A CNA, regardless of job location, responsibilities, or use of the title
“CNA.” who, in the performance of nursing related duties, may adversely
affect the health, safety or welfare of the public, may be found guilty of con-
duct unbecoming a nursing assistant. Conduct unbecoming a nursing assis-
tant includes but is not limited to:

(1) Conduct related to the client’s safety and integrity:

(a) Leaving a nursing assistant assignment without properly notifying
appropriate supervisory personnel;

(b) Failing to report to proper authorities information regarding incom-
petent, unethical or illegal practice of any health care provider;

(c) Failing to respect client rights and dignity regardless of social or
economic status, personal attributes or nature of health problems or disabili-
ty;

(d) Failing to report actual or suspected incidents of client abuse; or

(e) Engaging in sexual misconduct related to the client or to the work-
place.

(2) Conduct related to other federal or state statutes/rule violations:

(a) Knowingly aiding, abetting or assisting an individual to violate or
circumvent any law, rule or regulation intended to guide the conduct of health
care providers;

(b) Violating the rights of privacy, confidentiality of information or
knowledge concerning the client, unless required by law to disclose such
information;

(c) Discriminating against a client on the basis of age, race, religion,
sex, sexual preference, national origin or disability;

(d) Abusing a client. The definition of abuse includes but is not limited
to intentionally causing physical harm or discomfort, striking a client, intim-
idating, threatening or harassing a client;

(e) Neglecting a client. The definition of neglect includes but is not lim-
ited to unreasonably allowing a client to be in physical discomfort or be
injured;

(f) Engaging in other unacceptable behavior or verbal abuse towards or
in the presence of a client such as using derogatory names or gestures or pro-
fane language;

(g) Using the client relationship to exploit the client by gaining proper-
ty or other items of value from the client either for personal gain or sale,
beyond the compensation for services;

(h) Possessing, obtaining, attempting to obtain, furnishing or adminis-
tering prescription or controlled drugs to any person, including self, except as
directed by a person authorized by law to prescribe drugs; or

(i) Removing or attempting to remove drugs, supplies, property or
money from the workplace without authorization.

(3) Conduct related to communication:

(a) Inaccurate recordkeeping in client or agency records;

(b) Incomplete recordkeeping regarding client care; including but not
limited to failure to document care given or other information important to
the client’s care or documentation which is inconsistent with the care given;
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(c) Falsifying a client or agency record; including but not limited to fill-
ing in someone else’s omissions, signing someone else’s name, recording
care not given, fabricating data/values;

(d) Altering a client or agency record; including but not limited to
changing words/letters/numbers from the original document to mislead the
reader of the record, adding to the record after the original time/date without
indicating a late entry;

(e) Destroying a client or agency record;

(f) Failing to maintain client records in a timely manner which accu-
rately reflects management of client care, including failure to make a late
entry within a reasonable time period; or

(g) Failing to communicate information regarding the client’s status to
the supervising nurse or other appropriate person in a timely manner.

(4) Conduct related to the client’s family:

(a) Failing to respect the rights of the client’s family regardless of social
or economic status, race, religion or national origin;

(b) Using the CNA client relationship to exploit the family for the
CNA’s personal gain or for any other reason;

(c) Stealing money, property, services or supplies from the family; or

(d) Soliciting or borrowing money, materials or property from the fam-
ily.

(5) Conduct related to co-workers: violent, abusive, threatening, harass-
ing or intimidating behavior towards a co-worker which either occurs in the
presence of clients or otherwise relates to the delivery of safe care to clients.

(6) Conduct related to achieving and maintaining clinical competency:

(a) Failing to competently perform the duties of a nursing assistant;

(b) Performing acts beyond the authorized duties for which the individ-
ual is certified; or

(c) Assuming duties and responsibilities of a nursing assistant without
nursing assistant training or when competency has not been established or
maintained.

(7) Conduct related to impaired function:

(a) Using intoxicants, prescription, over the counter or controlled drugs
to an extent or in a manner injurious to the nursing assistant or others or to
the extent that such use impairs the ability to conduct safely the duties of a
nursing assistant; or

(b) Having a physical or mental condition that makes the nursing assis-
tant unable to perform safely the duties of a nursing assistant.

(8) Conduct related to certificate violations:

(a) Providing, selling, applying for or attempting to procure a certificate
by willful fraud or misrepresentation;

(b) Functioning as a medication assistant without current certification
as a medication assistant;

(c) Altering a certificate of completion of training and/or nursing assis-
tant certification issued by the Board;

(d) Disclosing contents of the competency examination or soliciting,
accepting or compiling information regarding the contents of the examination
before, during or after its administration;

(e) Allowing another person to use one’s nursing assistant certificate for
any purpose;

(f) Using another’s nursing assistant certificate for any purpose; or

(g) Representing oneself as a CNA without current, valid CNA certifi-
cation.

(9) Conduct related to the certificate holder’s relationship with the
Board:

(a) Failing to cooperate with the Board during the course of an investi-
gation. The duty to cooperate does not include waiver of confidentiality priv-
ileges, except if a client is harmed. This waiver of confidentiality privileges
does not apply to client-attorney privilege.

(b) Failing to answer truthfully and completely any question asked by
the Board on an application for initial certification, renewal of certification or
recertification;

(c) Failing to provide the Board with any documents requested by the
Board; or

(d) Violating the terms and conditions of a Board order.

Stat. Auth.: ORS 678.442

Stats. Implemented: ORS 678.442

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 9-2002(Temp), f. & cert. ef. 3-5-02 thru 8-1-02;
BN 16-2002, f. & cert. ef. 7-17-02; BN 12-2009, f. & cert. ef. 12-17-09

ecccccccoe

Rule Caption: Rules for Delegation of Dispensing Functions by
Nurse Prescribers and Antibiotic Prescribing for Expedited Partner
Therapy.

Adm. Order No.: BN 13-2009

Filed with Sec. of State: 12-17-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 10-1-2009

Rules Amended: 851-056-0000, 851-056-0006, 851-056-0010, 851-
056-0016, 851-056-0020, 851-056-0024

Subject: These rules permit nurse prescribers (clinical nurse spe-
cialists and nurse practitioners) with dispensing authority issued by
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the Oregon State Board of Nursing to delegate certain non-judg-
mental dispensing functions to staff provided that medication is
prepackaged and labeled with identifying information.

They also permit nurse prescribers (clinical nurse specialists and
nurse practitioners) to provide a prescription for partner(s) of a
patient they see with a diagnosed sexually transmitted infection per
Department of Human Services guidelines.

Rules Coordinator: KC Cotton—(971) 673-0638

851-056-0000
Definitions

(1) “Addiction” means a primary, chronic, neurobiological disease with
genetic, psychosocial, and environmental factors influencing its development
and manifestations. It is characterized by behaviors that include one or more
of the following: impaired control over drug use, compulsive use, continued
use despite harm, and craving. Neither physical dependence nor tolerance
alone, as defined by these rules, constitutes addiction.

(2) “Administer” means the direct application of a drug or device,
whether by injection, inhalation, ingestion, or any other means to the body of
a patient or research subject.

(3) “Assessment” means a process of collecting information regarding
a client’s health status including, but not limited to, illness, response to ill-
ness, health risks of individuals, families and groups, resources, strengths and
weaknesses, coping behaviors, and the environment. The skills employed
during the assessment process may include, but are not limited to, obtaining
client histories, conducting physical examinations, and ordering, interpreting,
and conducting a broad range of diagnostic procedures (e.g., laboratory stud-
ies, EKGs, and X-rays).

(4) “Client(s) or patient(s)” means a family, group or individual who
has been assessed by and has a client/patient record established by the clini-
cal nurse specialist or nurse practitioner.

(5) “Clinical education in patient management” means a set of struc-
tured learning activities, including but not limited to, supervised clinical prac-
tice in the pharmacological management of individual clients, as well as other
learning activities to promote understanding of pharmacological interven-
tions.

(6) “Diagnosis” means identification of actual or potential health prob-
lems or need for intervention based on analysis of the data collected.

(7) “Differential diagnosis” means the process of determining a medical
diagnosis from among similar diseases and conditions based upon collection
and analysis of clinical data.

(8) “Discrete pharmacology course” means an advanced pharmacology
course with pharmacologically specific requirements, objectives, and content,
which is offered for academic or continuing education credit, and is not inte-
grated into other coursework.

(9) “Dispense” or “dispensing” means the labeling and distribution of a
medication to the clinical nurse specialist’s or nurse practitioner’s client
which is prepackaged by a manufacturer registered with the State Board of
Pharmacy, or repackaged by a pharmacist licensed with the State Board of
Pharmacy.

(10) “Dispensing authority” means to prepare and deliver substances to
the client provided the authority is exercised in compliance with applicable
federal and state laws.

(11) “Distribute” means the delivery of a drug other than by adminis-
tering or dispensing, such as prepackaged samples.

(12) “Functional impairment” means:

(a) Practicing nursing when unable/unfit to perform procedures and/or
make decisions due to physical impairment as evidenced by documented
deterioration of functioning in the practice setting and/or by assessment of a
health care provider qualified to diagnose physical condition/status.

(b) Practicing nursing when unable/unfit to perform procedures and/or
make decisions due to psychological or mental impairment as evidenced by
documented deterioration of functioning in the practice setting, and/or by the
assessment of a health care provider qualified to diagnose mental condi-
tion/status.

(c) Practicing nursing when physical or mental ability to practice is
impaired by use of drugs, alcohol, or mind-altering substances.

(13) “Pain” means an unpleasant sensory and emotional experience
related to adverse nociceptive or neuropathic stimuli. It may also be idio-
pathic in nature.

(a) “Acute pain” is brief and responds to timely intervention or subsides
as healing takes place. Inadequate treatment may delay recovery. Such pain
responds to anti-inflammatory and opioid medications, as well as to other
approaches.

(b) “Chronic pain” is on going or frequently recurring and may become
unresponsive to intervention over time.

(c) “Intractable pain” means a pain state in which the cause cannot be
removed or otherwise treated and no relief or cure has been found after rea-
sonable efforts.

(14) “Pharmacodynamics” means the study of the biochemical and
physiologic effects of drugs and their mechanism of action.
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(15) “Pharmacokinetics” means the action of drugs in the body over a
period of time.

(16) “Pharmacotherapeutics” means the study of the uses of drugs in
the treatment of disease.

(17) “Physical dependence” means the physiologic adaptation to the
presence of a medication characterized by withdrawal when its use is stopped
abruptly.

(18) “Prescribe” means a written, verbal, or electronic legal directive to
procure or designate for use legend drugs or controlled substances.
Additionally, a prescription may be issued or required for use of over-the-
counter medications.

(19) “Prescribing authority” means the legal permission to determine
which drugs and controlled substances shall be used by or administered to a
client.

(20) “Specialty” means the defined area of expertise such as that pro-
vided by academic education, clinical training, and may include additional
legal or professional credentialing mechanisms.

(21) “Target audience” means a population for whom an educational
program is designed.

(22) “Therapeutic device” means an instrument or an apparatus intend-
ed for use in diagnosis or treatment and in the prevention of disease or main-
tenance or restoration of health.

(23) “Tolerance” means the physiologic adaptation to a controlled sub-
stance over time, resulting in the need to increase the dose to achieve the

same effect, or in a reduction of response with repeated administration.
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.370, 678.372, 678.375, 678.380, 678.385, 678.390
Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 13-2009, f. 12-17-09, cert. ef. 1-1-10

851-056-0006
Application Requirements for Prescriptive Authority in Oregon

(1) Current, unencumbered registered nurse license in the State of
Oregon.

(2) Currently has or is eligible for an unencumbered nurse practitioner
or clinical nurse specialist certificate in the State of Oregon.

(3) Submission of application and fees required by the Board. Fees are
nonrefundable. An application not completed after one calendar year will be
considered void.

(4) Evidence of successful completion of 45 contact hours of pharma-
cology as defined in OAR 851-056-0008 including content related to the spe-
cialty scope of practice which shall be met through:

(a) Completion within two years prior to the application date; or

(b) Evidence of completion of a 30 hour discrete pharmacology course
congruent with the specialty role sought with:

(A) An additional 15 CE hours in pharmacological management con-
gruent with the area of clinical specialty completed in the two years prior to
the application date; and

(B) Current prescriptive authority in another state or U.S. jurisdiction,
including a U.S. federal institution or facility; or

(c) Evidence of completion of a clinical nurse specialist or nurse prac-
titioner program within two years prior to application date, which included a
45 hour pharmacology course and subsequent clinical practicum in pharma-
cologic management of individual patients prior to graduation.

(5) Evidence of successful completion of required clinical education in
patient management. An applicant may be considered to meet this require-
ment through:

(a) Completion of graduate level nursing academic credits, or continu-
ing education credits accredited by a national nursing accrediting body that
include a directly supervised clinical practicum of not less than 150 hours
containing evidence of clinical experiences in differential diagnosis and
applied pharmacological management of patients congruent with the special-
ty role; or

(b) Evidence of unencumbered prescriptive authority in another state or
U.S. jurisdiction, including a U.S. federal institution or facility with a mini-
mum of 400 hours utilizing prescriptive authority and patient management
within the past two years.

(6) Evidence of successful completion of accredited graduate level
nursing courses documented by CE or academic credit. Such courses must
include physical assessment, pathophysiology, and clinical management suf-
ficient to prepare the applicant for safe prescribing with individual patients.
Integrated courses taken before January 1, 1996 may be considered if content
otherwise meets all requirements for equivalency.

(7) Applicants for initial certification as a nurse practitioner shall meet
all requirements for prescriptive authority. Clinical nurse specialists may
obtain and renew certification with the Board without prescriptive authority.

(8) Initial applicants seeking prescriptive authority who do not meet
Oregon’s pharmacology requirements shall complete a pharmacology course
from a list approved by the Board, equal to a minimum of 45 contact hours.

(9) Nurse practitioners who were certified in Oregon prior to July 1,
1997, and who did not have prescriptive authority as of that date, are not

required to obtain or renew with prescriptive authority.
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.370, 678.372, 678.375, 678.380, 678.385 & 678.390
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Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 5-2008, f. & cert. ef. 6-24-08; BN 7-2008, f. &
cert. ef. 11-26-08; BN 13-2009, f. 12-17-09, cert. ef. 1-1-10

851-056-0010
Prescription Requirements

(1) A written prescription shall include the date, printed name, legal sig-
nature, specialty category/title, business address, and telephone number of the
prescribing nurse practitioner or clinical nurse specialist in addition to the
required patient and drug information.

(2) An electronically transmitted prescription as defined in OAR 855-
006-0015 of the Pharmacy Act shall include the name and immediate contact
information of the prescriber and be electronically encrypted or in some man-
ner protected by up-to-date technology from unauthorized access, alteration
or use. Controlled substances have additional restrictions as defined by the
DEA which shall be followed.

(3) A tamper resistant prescription shall meet criteria as defined in OAR
855-006-0015 of the Pharmacy Act.

(4) Prescriptions may be written for over the counter drugs, durable
medical equipment (DME) and devices.

(5) Prescriptions shall be signed by the prescriber with the abbreviated
specialty title of the nurse practitioner as per OAR 851-050-0005(9) or the
title CNS as per 851-054-0015.

(6) The nurse practitioner or clinical nurse specialist shall comply with
all applicable laws and rules in prescribing, administering, and distributing
drugs, including compliance with the labeling requirements of ORS Chapter
689.

(7) A nurse practitioner or clinical nurse specialist shall only prescribe
controlled substances in conjunction with their own valid and current DEA
registration number appropriate to the classification level of the controlled
substance.

(8) Clinical nurse specialists and nurse practitioners with prescriptive
authority are authorized to prescribe:

(a) Over-the-counter drugs;

(b) Appliances and devices;

(c) Orphan drugs; and

(d) Limited access drugs;

(e) Antibiotics to partner(s) of patients diagnosed with a sexually trans-
mitted infection without first examining the partner of the patient, consistent
with Department of Human Services guidelines regarding Expedited Partner

Therapy.
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.370, 678.372, 678.375, 678.380, 678.385 & 678.390
Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 5-2008, f. & cert. ef. 6-24-08; BN 13-2009, f.
12-17-09, cert. ef. 1-1-10

851-056-0016
Conduct Derogatory to the Standards for Prescriptive or Dispensing
Authority

(1) The Board may deny, suspend or revoke the authority to write pre-
scriptions and/or dispense drugs for the causes identified in ORS 678.111(1)
or with proof that the authority has been abused.

(2) The abuse of the prescriptive or dispensing authority constitutes
conduct derogatory to nursing standards and is defined as:

(a) Prescribing, dispensing or distributing drugs which are not FDA
approved unless done through protocol registration in a United States
Institutional Review Board or Expanded Access authorized clinical trial.

(b) Prescribing, dispensing, administering, or distributing drugs for
other than therapeutic or prophylactic purposes;

(c) Prescribing, dispensing, or distributing drugs to an individual who is
not the clinical nurse specialist’s or nurse practitioner’s client unless written
under Expedited Partner Therapy guidelines from the Department of Human
Services or is not within the scope of practice or type of client population
served;

(d) Prescribing, dispensing, or distributing drugs for personal use;

(e) Prescribing, dispensing, administering, or distributing drugs while
functionally impaired;

(f) Prescribing, dispensing, administering, or distributing drugs in an
unsafe or unlawful manner or without adequate instructions to the client
according to acceptable and prevailing standards or practice;

(g) Prescribing, dispensing, or distributing drugs which are specifically
restricted under federal law;

(h) Failure to properly assess and document client assessment when
prescribing, dispensing, administering, or distributing drugs;

(i) Selling, purchasing, trading, or offering to sell, purchase or trade any
drug sample;

(j) Dispensing medications without dispensing authority granted by the
Board or other dispensing authority issued by the State of Oregon;

(k) Charging a client or any third party payer in a grossly negligent
manner.

Stat. Auth: ORS 678.111, 678.113 & 678.150

Stats. Implemented: ORS 678.350, 678.370, 678.372, 678.375, 678.380 & 678.385,

Hist.: BN 10-20006, f. & cert. ef. 10-5-06; BN 5-2008, f. & cert. ef. 6-24-08; BN 13-2009, f.
12-17-09, cert. ef. 1-1-10
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851-056-0020
Dispensing Authority

(1) An “applicant” for dispensing authority must be an unencumbered
Oregon certified nurse practitioner or clinical nurse specialist with prescrip-
tive authority in good standing with the Oregon State Board of Nursing.

(2) Applicants shall submit an application and information as required
by the Board.

(3) Applicants must demonstrate, through a description of the clinical
nurse specialist’s or nurse practitioner’s patient population, a lack of readily
available access to pharmacy services as provided in ORS 678.390 and that
the grant of dispensing authority to the applicant would correct this lack of
access.

(4) The applicant shall show evidence of completion of the following
dispensing program:

(a) Documented review of content regarding safe dispensing listed
below:

(A) Board of Nursing handbook “Nurse Practitioner and Clinical Nurse
Specialist Prescriptive Authority in Oregon”;

(B) The Drug Enforcement Administration Pharmacist’s Manual
(2004);

(C) OAR 851 division 56;

(D) ORS Chapter 689 and OAR chapter 855;

(E) U.S. Consumer Product Safety Commission publication “Poison
Prevention Packaging: A Text for Pharmacists and Physicians,” and;

(F) The Institute for Safe Medication Practices (ISMP) “List of Error-
Prone Abbreviations, Symbols, and Dose Designations” (2007); and

(G) Information on available electronic or hard copy prescription drug
references which provide information to professionals authorized to dispense
prescription medications.

(b) Successful self examination as provided by the Board on these
materials.

(5) Dispensing under this authority is limited to patients that meet any
of the following criteria:

(a) Lack of patient access to a pharmacy due to the following:

(A) The patient lives outside the boundaries of a metropolitan statisti-
cal area as defined by the federal Office of Management and Budget;

(B) The patient lives 30 or more highway miles from the closest hospi-
tal within the major population center in a metropolitan statistical area as
defined by the federal Office of Management and Budget; or

(C) The patient lives in a county with a population of less than 75,000.

(b) The patient faces a financial barrier to purchase prescriptions,
including but not limited to:

(A) The patient receives services from a health care safety net program;

(B) The patient is eligible for participation in a patient assistance pro-
gram of a pharmaceutical company.

(c) Patients of a certified nurse practitioner seen at a qualified institu-
tion of higher education as defined by ORS 399.245.

(6) The staff of the Board shall provide written notice to the Oregon
Board of Pharmacy upon receipt and again upon approval of such application.

(7) Applicants must provide complete and accurate information
requested by the Board. Failure to complete application material as request-
ed or failure to meet criteria in this rule shall be grounds for denial, suspen-

sion, or revocation of dispensing authority.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 678.390
Stats. Implemented: ORS 678.670, 678.375, 678.385, 678.390
Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 13-2009, . 12-17-09, cert. ef. 1-1-10

851-056-0024
Drug Delivery and Dispensing

(1) Policies and procedures: A nurse practitioner or clinical nurse spe-
cialist with dispensing authority shall follow procedures established by fed-
eral and state law for:

(a) Drug dispensing, storage, security and accountability;

(b) Maintenance of all drug records;

(c) Procedures for procurement of drugs.

(2) Dispensing:

(a) Drugs shall be prepackaged by a pharmacy or manufacturer regis-
tered with the Oregon State Board of Pharmacy, and provide on the label:

(A) The name and strength of the drug. If the drug does not have a brand
name, then the generic name of the drug and the drug manufacturer must be
on the label.

(B) The quantity of the drug;

(C) Cautionary statements, if any, required by law;

(D) The name, address, and phone number of the practitioner’s practice
site; and

(E) The manufacturer’s expiration date, or an earlier date if preferable,
after which the patient should not use the drug.

(b) The nurse practitioner or clinical nurse specialist shall personally
dispense drugs which require hand labeling with the following information:

(A) Name of the patient;

(B) Directions for use; and

(C) Physical description, including any identification code that may
appear on tablets and capsules.
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(c) The nurse practitioner or clinical nurse specialist may delegate the
dispensing function to staff assistants under limited circumstances where the
staff assistant performs technical support that does not require prescriptive
judgment. The staff assistant can dispense only those drugs that are pre-
labeled by the dispensing pharmacy with the following information:

(A) Name of the patient;

(B) Name of the prescriber;

(C) Directions for use; and

(D) A physical description, including any identification code that may
appear on tablets and capsules.

(E) Staff assistants may complete and label the drug with the patient’s
address, date of dispensing, and initials of dispensing personnel and distrib-
ute them to the patient.

(d) Drugs shall be dispensed in containers complying with the federal
Poison Prevention Packaging Act unless the patient requests a non-comply-
ing container.

(e) The nurse practitioner or clinical nurse specialist shall provide a
means for patients to receive verbal and written information on drugs dis-
pensed to the patient. The written drug information shall include:

(A) Drug name and class;

(B) Proper use and storage;

(C) Common side effects;

(D) Precautions and contraindications; and

(E) Significant drug interactions.

(3) Drug security, storage and disposal:

(a) In the absence of the person authorized to dispense and prescribe,
drugs shall be kept in a locked cabinet or drug room which is sufficiently
secure to deny access to unauthorized persons.

(b) Controlled substances shall be maintained in a secure, locked
container at all times.

(c) All drugs shall be stored in areas which will assure proper sanitation,
temperature, light, ventilation, and moisture control.

(d) Drugs which are outdated, damaged, deteriorated, misbranded, or
adulterated shall be physically separated from other drugs until they are
destroyed or returned to their supplier.

(e) Controlled substances, which are expired, deteriorated, or unwant-
ed, shall be disposed of in conformance with current State and Federal
Regulations, including but not limited to, 21 CFR 1307.21 and OAR 855-
080-0105.

(4) Drug records:

(a) A drug dispensing record shall be maintained separately from the
patient record and kept for a minimum of three years. The dispensing record
shall show, at a minimum, the following:

(A) Name of patient;

(B) Brand name of drug, or generic name and manufacturer or distrib-
utor;

(C) Date of dispensing; and

(D) Initials of nurse practitioner or clinical nurse specialist.

(b) A physical copy of the prescription for each medication dispensed
shall be retained in the patient chart and shall be produced upon request.

(c) All records required by these rules or by federal or state law shall be
readily retrievable and available for inspection by the Board and the Board of
Pharmacy.

(d) A patient record shall be maintained for all patients to whom the
nurse practitioner or clinical nurse specialist dispenses medications.

(5) Clinical nurse specialists and nurse practitioners with dispensing
authority shall be responsible for safe storage, distribution, and destruction of
all drugs under their authority.

(6) Clinical nurse specialists and nurse practitioners granted dispensing
authority under this rule shall comply with the labeling and record keeping
requirements of OAR 851-050-0164.

(7) A person granted dispensing authority under this rule shall have
available at the dispensing site a hard copy or electronic version of prescrip-
tion drug reference works commonly used by professionals authorized to dis-
pense prescription medications.

(8) A person granted dispensing authority under this rule shall permit
representatives of the Oregon State Board of Pharmacy, upon receipt of a
complaint about that person’s dispensing practices and notice to the Board of
Nursing, to inspect a dispensing site.

Stat. Auth.: ORS 678.390

Stats. Implemented: ORS 673.390
Hist.: BN 10-2006, f. & cert. ef. 10-5-06; BN 13-2009, f. 12-17-09, cert. ef. 1-1-10

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amends Exhibit J. which lists all of the general, and
some of the special, conditions of supervision.

Adm. Order No.: PAR 5-2009

Filed with Sec. of State: 12-31-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 12-1-2009
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Rules Amended: 255-070-0001

Subject: The Board has jurisdiction to impose conditions of super-
vision for offenders on parole, post-prision supervision (PPS), or
both. OAR 255-070-0001 provides that the Board may order parole
conditions or PPS conditions and that supervision conditions are not
limited to those shown in Exhibit J. Exhibit J is being amended to
reflect the current general conditions of supervision and to list some
of the special conditions that the Board orders. Exhibit J is also being
amended to make formatting changes and to streamline the condi-
tions ordered consistent with best-practices in the field.

Rules Coordinator: Michelle Mooney —(503) 945-0914

255-070-0001
Conditions Not Limited by Exhibit J

(1) The Board may order parole conditions pursuant to OAR 255-070-
0015.

(2) The Board shall approve post-prison supervision conditions pur-
suant to OAR 213-011-0001.

(3) Conditions of parole and post-prison supervision are not limited to

those shown in Exhibit J.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 144.096, 144.102 & 144.270
Stats. Implemented:
Hist.: 2PB 15-1985, f. & ef. 5-31-85; 2PB 1-1986(Temp) , f. & ef. 11-3-86; PAR 2-1987, f.
& ef. 4-1-87; PAR 5-1988(Temp), f. & ef. 4-15-88; PAR 6-1988, f. & ef. 5-19-88; PAR 8-
1988, f. & ef. 7-1-88; PAR 17-1988, f. & ef. 10-18-88; PAR 2-1990, . & cert. ef. 4-5-90; PAR
4-1990, f. 6-29-90, cert. ef. 7-1-90; PAR 3-1992, f. & cert. ef. 4-15-92; PAR 4-1992(Temp),
f. & cert. ef. 4-30-92; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 3-1993, f. & cert. ef. 10-15-
93; PAR 5-1993(Temp), f. & cert. ef. 12-3-93; PAR 1-1994, f. & cert. ef. 4-4-94; PAR 3-1994,
f. 11-9-94, cert. ef. 12-1-94; Administrative correction 8-14-97; PAR 5-1998, f. & cert. ef. 11-
9-98; PAR 2-1999, f. & cert. ef. 1-15-99; PAR 6-1999(Temp), f. & cert. ef. 9-15-99 thru 3-
12-00; PAR 9-1999, f. & cert. ef. 11-15-99; PAR 5-2000, f. & cert. ef. 5-22-00; PAR 6-
2001(Temp), f. 12-10-01, cert. ef. 1-1-02 thru 6-29-02; PAR 3-2001, f. & cert. ef. 2-29-02;
PAR 5-2002(Temp), f. & cert. ef. 4-15-02 thru 10-11-02; PAR 8-2002, f. & cert. ef. 6-17-02;
PAR 4-2003(Temp), f. & cert. ef. 6-13-03 thru 12-9-03, PAR 6-2003, f. & cert. ef. 10-10-03;
PAR 1-2004, f. & cert. ef. 1-14-04; PAR 4-2006, f. & cert. ef. 4-5-06; PAR 1-2009(Temp), f.
4-9-09, cert. ef. 4-10-09 thru 10-7-09; Administrative correction 10-22-09; PAR 5-20009, f.
12-31-09 cert. ef. 1-1-10

ecccccccoe

Rule Caption: Adopts guidelines for setting deferral periods.
Adm. Order No.: PAR 1-2010(Temp)

Filed with Sec. of State: 1-5-2010

Certified to be Effective: 1-5-10 thru 7-3-10

Notice Publication Date:

Rules Adopted: 255-062-0005, 255-062-0010, 255-062-0015,
255-062-0020, 255-062-0025, 255-062-0030

Subject: Division 62 rules put in place procedures for implement-
ing statutory changes that prohibit the Board from holding a subse-
quent hearing after the Board denies a petition for a change in terms
of confinement of an inmate convicted of aggravated murder or mur-
der, and that prohibit the Board from granting a release date in less
than two years, or more than 10 years, after the Board denies a firm
parole or post-prision supervision release date for certain inmates.
Rules Coordinator: Michelle Mooney —(503) 945-0914

255-062-0005
When Parole Deferral Periods May Occur

(1) After the Board denies a petition for change in terms of confinement
of an inmate convicted of aggravated murder or murder, the Board may not
hold a subsequent hearing that is less than two years, or more than 10 years,
from date petition is denied.

(2) After the Board denies a firm parole or post-prison supervision
release date for certain inmates, the Board may not hold a subsequent hear-
ing to consider granting a release date in less than two years, or more than 10
years, from date on which release on parole or post-prison supervision is
denied.

(3) Upon finding that it is not reasonable to expect that the inmate
would be granted a change in the terms of confinement or would be granted
a firm release date following two years, the Board will deliberate and select

a deferral date of between two and 10 years from the date of the decision.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10

255-062-0010
Type of Hearing Eligible for a Deferral of More than Two Years

OAR 255-062-0005 applies to the following hearings:

(1) Murder Review Hearing: If the State Board of Parole and Post-
Prison Supervision denies a petition for a change in the terms of confinement
filed by an inmate under ORS 163.105 or ORS 163.115, the Board may not
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grant the inmate a subsequent hearing that is less than two years, or more than
10 years, from the date the petition is denied.

(2) Exit Interview Hearing: Crime Commitment Date prior to
05/19/1988 — but on or after 10/4/1977: If the State Board of Parole and Post-
Prison Supervision concludes that an inmate suffers from a present severe
emotional disturbance such as to constitute a danger to the health or safety of
the community, the Board may not defer the projected parole release date for
less than two years, or more than 10 years, from the date of inmate’s current
projected parole release date.

(3) Exit Interview Hearing: Crime Commitment Date on or after
05/19/1988 — but before 11/1/1989: 1f the State Board of Parole and Post-
Prison Supervision determines that the psychological evaluation does consti-
tute a finding that an inmate suffers from a present severe emotional distur-
bance such as to constitute a danger to the health or safety of the community
(and after considering the psychological evaluation and all of the other evi-
dence in the record), the Board may not defer the projected parole release
date for less than two years, or more than 10 years, from the date of inmate’s
current projected parole release date.

(4) Exit Interview Hearing: Crime Commitment Date on or between
1/29/1977 and 10/3/1977: 1f the State Board of Parole and Post-Prison
Supervision finds, based on the doctor’s report and diagnosis, coupled with
all the information that the Board is considering, and applying OAR 254-50-
015 (1977), ORS 144.180, and pursuant to ORS 144.175 (1) (2), that defer-
ral of the inmate’s projected parole release date is necessary, the Board may
not defer the projected parole release date for less than two years, or more
than 10 years, from the date of inmate’s current projected parole release date.

(5) Parole Consideration Hearing: If the State Board of Parole and
Post-Prison Supervision finds that an inmate has a mental or emotional dis-
turbance, deficiency, condition, or disorder predisposing the inmate to the
commission of any crime to a degree rendering him or her a danger to the
health or safety of others, and that therefore, the condition that made the
inmate dangerous is not in remission and the inmate continues to remain a
danger, and that the inmate cannot be adequately controlled with supervision
and mental health treatment which are available in the community, the Board
will conduct the next review hearing no less than two years, or more than 10
years, from the current parole consideration date.

(6) Parole Hearing: Crime Commitment Date before 1/29/1977: If the
State Board of Parole and Post-Prison Supervision finds that there is not a
reasonable probability that an inmate will, after parole, remain outside the
institution without violating the law, and that the inmate’s parole release is
not compatible with the welfare of society, the Board may not grant the
inmate a subsequent hearing that is less than two years, or more than 10 years,

from the date the petition is denied.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10

255-062-0015
Factors to be Considered in Establishing a Deferral Period Longer Than
Two Years

Following an interview and consideration of all the information pre-
sented at the hearing, the Board may find by unanimous vote of the members
participating in the hearing, that it is not reasonable to expect that the inmate
would be granted a change in the terms of confinement, or it is not reasonable
to expect that the inmate would be granted a firm release date following two
years, based on any of the following non-exclusive factors:

(1) A determination by the Board, based on the psychological evalua-
tion and all the information available at the hearing, that the inmate has a
mental or emotional disturbance, deficiency, condition, or disorder predis-
posing him/her to the commission of any crime to a degree rendering the
inmate a danger to the health or safety of others;

(2) Infractions of institutional rules and discipline;

(3) Commission of crimes subsequent to the crime of conviction;

(4) Inmate’s failure to demonstrate understanding of the factors that led
to his/her criminal offense(s);

(5) Inmate’s demonstrated lack of effort to address criminal risk factors
of psychological or emotional problems;

(6) Inmate’s demonstrated lack of effort to address criminal risk factors
of substance abuse problems;

(7) Failure to seek and maintain appropriate work or training;

(8) Inmate’s failure to seek out and benefit from programming includ-
ing but not limited to sex offender treatment, batterers intervention programs,
anger management, cognitive therapy, and victim impact panels where avail-
able;

(9) Inmate’s inability to experience or demonstrate remorse or empathy,
including but not limited to any registered victims;

(10) Demonstrated poor planning and foresight;

(11) Demonstrated impulsivity; or

(12) Demonstrated lack of concern for others, including but not limited

to any registered victims.
Stat. Auth.: ORS 144.228, 144.232,163.105, 163.115 & 2009 OL Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10
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255-062-0020
Request for Interim Hearing

(1) When the Board defers the inmate’s next hearing for more than two
years from the date a petition is denied or from the current projected parole
release date, current parole consideration date, or current parole hearing date,
the inmate may submit a request for an interim hearing not earlier than the
date that is two years from the date the petition is denied or from the current
projected parole release date, current parole consideration date, or current
parole hearing date, and at intervals of not less than two years thereafter. Such
petitions must conform to the following format:

(a) Petitions must be legible and double spaced. Handwritten petitions
will be accepted, although typed documents are preferred,;

(b) In no more than one page, a summary outlining how the inmate
qualifies for an interim hearing;

(c) From the date of the last hearing to the petition date, a current copy
of the following documents:

(1) Oregon Corrections Plan

(2) Earned time computation form

(3) Spending Account

(4) Disciplinary Report

(d) In no more than 10 pages, any supporting facts, information or doc-
uments relevant to the criteria outlined in section (3) or other factors specific
to how the inmate has demonstrated a significant change or progression;

(e) Although reference to rules, codes, or laws may be appropriate, the
Board will not accept or consider additional pages or exhibits including
copies of codebooks, manuals, other manuscripts, certificates, news articles,
legal opinions, or other materials not directly related to the inmate’s case.

(2) The Board shall consider the request for an interim hearing by file
pass.

(3) At its discretion, the Board may request additional information from
the inmate.

(4) If a petition is denied, the inmate may petition again no earlier than

two years from the date of the denial.
Stat. Auth.: ORS 144.228, 144.232,163.105, 163.115 & 2009 OL Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10

255-062-0025
Interim Hearing Finding

If the Board finds, based upon a properly-submitted request for an inter-
im hearing, that there is reasonable cause to believe that the inmate may be
granted a change in the terms of confinement or a firm release date, the Board
shall conduct a hearing as soon as is reasonably convenient. An interim hear-
ing may be granted by a majority of the Board, except in cases where a full

Board is required by ORS 144.054.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10

255-062-0030
Final Orders

(1) When the Board grants an inmate a hearing that is more than two
years from the date a petition is denied or from the current projected parole
release date, current parole consideration date, or current parole hearing date,
and when the Board denies a petition for an interim hearing, the Board shall
issue a final order.

(a) The order shall be accompanied by findings of fact and conclusions
of law.

(b) The findings of fact shall consist of a concise statement of the under-
lying facts supporting the findings as to each contested issue of fact and as to
each ultimate fact required to support the board’s order.

Stat. Auth.: ORS 144.228, 144.232,163.105, 163.115 & 2009 OL Ch. 660

Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL Ch. 660
Hist.: PAR 1-2010(Temp), f. & cert. ef. 1-5-10 thru 7-3-10

Board of Pharmacy
Chapter 855

Rule Caption: Amend criteria for implementation of rules for a
Public Health Emergency. Correct grammar and ambiguities.
Adm. Order No.: BP 4-2009

Filed with Sec. of State: 12-24-2009

Certified to be Effective: 12-24-09

Notice Publication Date: 11-1-2009

Rules Amended: 855-007-0010, 855-007-0020, 855-007-0030, 855-
007-0040, 855-007-0050, 855-007-0060, 855-007-0080, 855-007-
0090, 855-007-0100, 855-007-0110, 855-007-0120

Subject: Current rules do not allow for a situation where the Pres-
ident or a federal official has declared an emergency or has author-
ized a state to implement measures in preparation for am emergency.
In addition, current rules do not adequately address an emergency
that is limited in scope. This amendment corrects the omission. The

February 2010: Volume 49, No. 2
50



ADMINISTRATIVE RULES

rules are also amended to correct ambiguities and grammatical errors,
and to provide greater clarity.
Rules Coordinator: Karen MacLean—(971) 673-0001

855-007-0010
Declaration of Emergency

(1) With the exception of OAR 855-007-0060(2)(a) and (b), 855-007-
0080(2), 855-007-0080(8)(a) and (b), and 855-007-0120 that are always in
effect, the rules in this Division are only effective when:

(a) A State of Emergency or a Public Health Emergency has been
declared by the Governor of Oregon under ORS 401.055 or 433.441 through
433.452;

(b) The provisions of any relevant rules in chapter 855 Oregon
Administrative Rules have been suspended by the Governor under the author-
ity of ORS 401.065(2);

(c) A signatory to the Pacific Northwest Emergency Management
Arrangement (the states of Alaska, Idaho, Oregon, Washington, the Province
of British Columbia, and Yukon) has requested assistance during a civil emer-
gency as authorized in Chapter 25 Oregon Laws 2008;

(d) A signatory to the Emergency Management Assistance Compact has
requested assistance during a civil emergency as authorized in ORS 401.043;

(e) The President of the United States or another federal official has
declared a public health emergency; or

(f) The Governor has authorized the Public Health Director to take the
actions described in ORS 431.264.

(2) When these rules are authorized by any one of the actions listed in
(1)(a)—(f) they are in effect to the extent necessitated by the scope of the dec-
laration, and control to the extent that they are in conflict with other Divisions

of OAR Chapter 855.
Stat. Auth.: ORS 401.043, 401.065, 433.441 & 689.205
Stats. Implemented: 2008 OL Ch. 25, ORS 401.055 & 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 3-2009(Temp), f. & cert. ef. 8-19-09 thru 2-15-10; BP 4-2009, f. & cert. ef. 12-24-
09

855-007-0020
Applicability

(1) These rules apply to all persons licensed or registered with the
Board under OAR chapter 855 and to any persons acting under the authority
of Oregon State Public Health Division or any other state agency, or any local
or county health department or emergency manager, during a Declared
Emergency or a Public Health Emergency, or to any such person acting in
preparation for a Public Health Emergency.

(2) These rules may apply to the whole state of Oregon or only to a
county or area included in the declared emergency. They also apply to the
activities of any licensee or registrant who is working during a declared emer-
gency in the state or territory of any of the signatories of Pacific Northwest
Emergency Management Arrangement or the Emergency Management
Assistance Compact.

(3) These rules apply to the dispensing and administration of drugs and
vaccines to any person within an area subject to an emergency declaration or
to any person who has been displaced from their place of residence even if
the place to which they have been displaced has not been included in the
emergency declaration.

(4) Insofar as neither the Governor of Oregon nor the Board has the
authority to waive any provisions of Federal Law, nothing in these rules that
conflicts with the Federal Controlled Substances Act (CSA) or the imple-
menting regulations in 21 CFR, shall apply to federal controlled substances
as listed in Division 80 of this chapter of rules, unless an agency of the US
Government has waived the appropriate section of the CSA or the imple-

menting regulations in 21 CFR.
Stat. Auth.: ORS 401.065, 433.441 & 689.205
Stats. Implemented: 2008 OL Ch. 25 & ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0030
Definitions

(1) “Administer” has the meaning given that term in ORS 689.005.

(2) “Community Partner” has the meaning given that term in OAR 855-
007-0080.

(3) “Dispense” has the meaning given that term in ORS 689.005.

(4) “Distribute” has the meaning given that term in ORS 689.005.

(5) “Drug” in this division of rules, the term “drug” means a drug or
vaccine or medical device, or any combination of these terms.

(6) “Emergency” has the meaning given that term in ORS 401.025.

(7) “Emergency Management Assistance Compact” (EMAC) means the
compact for mutual assistance that was ratified by Congress and signed by all
states, and is codified in ORS 401.043.

(8) “Emergency Prescription” means a record that is created in a phar-
macy that records the dispensing of a refill of a drug, or a new or modified
drug therapy to a patient in the absence of a valid prescription.
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(9) “Health-care provider” means an individual licensed, certified or
otherwise authorized or permitted by the laws of this state or another state to
administer health-care services within their scope of practice.

(10) “Mobile Pharmacy” means a pharmacy that is located in a vehicle
or a trailer.

(11) “Oregon State Public Health Division” (OSPHD) means that divi-
sion of the Oregon Department of Human Services (DHS) that is responsible
for planning for and responding to a public health emergency.

(12) “Pacific Northwest Emergency Management Arrangement”
(PNEMA) means the compact, ratified in Chapter 25 Oregon Laws 2008,
between the states of Alaska, Idaho, Oregon and Washington, and the
Province of British Columbia, and Yukon, to provide mutual assistance in an
emergency or public health emergency.

(13) “Public Health Emergency” has the meaning given that term in
ORS 433.442.

(14) “Strategic National Stockpile” (SNS) means the US Government
stockpile of antiviral drugs and other drugs and medical supplies that can be
made available to a state in an emergency.

(15) “Temporary Pharmacy” means a facility established under these
rules to temporarily provide pharmacy services within or adjacent to an area

subject to a State of Emergency.
Stat. Auth.: ORS 401.065, 433 441 & 689.205
Stats. Implemented: 2008 OL Ch. 25 & ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0040
Delegation of Authority

When these rules are in effect, any authority vested in the Board may
be exercised by the Executive Director (ED), any person acting as Executive
Director in the ED’s absence or incapacity, or any person the ED designates

to make such decisions on the ED’s behalf.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.165
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0050
Emergency Licensure

(1) Article V of ORS 401.043 (EMAC) and Article V of Annex B of
PNEMA provide that whenever a person holds a license, certificate or other
permit issued by a signatory to the compact evidencing the meeting of quali-
fications for professional, mechanical or other skills, and when such assis-
tance is requested by the receiving signatory, the person is deemed to be
licensed, certified or permitted by the signatory requesting assistance to ren-
der aid involving the skill to meet an emergency or disaster, to the extent
allowed by law and subject to limitations and conditions as the requesting sig-
natory prescribes by executive order or otherwise.

(2) When an emergency has been declared, a drug outlet may employ a
pharmacist, intern or pharmacy technician who does not hold a license issued
by the Board, provided that the individual provides evidence that they hold a
comparable license issued by any other state or signatory to PNEMA or
EMAC.

(3) In an emergency, the Board may grant an emergency temporary
license to a licensee of the board of pharmacy of any state, province, foreign
state or political sub-division that is not a signatory to PNEMA or EMAC as
follows:

(a) A pharmacist, intern, pharmacy technician or certified pharmacy
technician who holds an active license in another state, province, foreign state
or political sub-division that is not suspended or restricted for any reason and
who is sponsored by a pharmacy that has an active registration from the
Board may be granted an emergency temporary license subject to approval by
the Board of an application that contains:

(A) The name, permanent address and phone number of the applicant;

(B) The license number and state, province or political sub-division of
permanent licensure;

(C) The name and license number of the sponsoring Oregon pharmacy;
and

(D) Any other information requested by the Board.

(b) The emergency temporary license issued under these rules shall be
valid for a period determined by the Board, but not exceeding six months. If
the emergency still exists after six months, the Board may renew any emer-
gency temporary license for an additional six months.

(c) The Board shall notify the sponsoring pharmacy of the approval of
each emergency temporary license.

(d) A licensee granted an emergency temporary license under this rule
may only practice in the sponsoring pharmacy or a pharmacy under common
ownership with the sponsoring pharmacy, except that the licensee may trans-
fer to another pharmacy that is not under common ownership with the spon-
soring pharmacy, provided that the licensee notifies the Board within three
days.

(4) Inactive License Reactivation: In an emergency, the Board may
allow a pharmacist whose license has been inactive for no more than two
years to reactivate their license without completing any required continuing
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education or MPJE. The license will revert to an inactive status at the end of

six months unless all required continuing education has been completed.
Stat. Auth.: ORS 401.065, 433.441 & 689.205
Stats. Implemented: 2008 OL Ch. 25, ORS 689.151 & 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0060
SNS and State Stockpile Emergency Drugs

(1) General: When drugs from the Strategic National Stockpile (SNS)
are delivered to the state, the drugs may be delivered to a state Receipt,
Staging and Storage center (RSS) for further distribution to Points of
Dispensing (PODs) selected by OSPHD. State drugs (state stockpile) may
also be delivered to the RSS.

(2) Storage of drugs from SNS or state stockpile:

(a) The RSS, PODs and local health departments (LHD) are authorized
to store any drugs from the SNS or state stockpile prior to and during an
emergency without any registration from the Board.

(b) All such drugs must be stored in accordance with manufacturers’
guidelines.

(c) This authority to possess drugs shall extend beyond the declared
emergency until procedures issued by OSPHD for the return or destruction of
unused drugs have been completed.

(3) Repackaging: If it is necessary to repackage drugs into unit-of-use
regimen packages, this will be done at RSS under Centers for Disease Control
(CDC) protocols as follows:

(a) Repackaging equipment will be provided by SNS or OSPHD;

(b) Staff from the CDC Technical Advisory Response Unit (TARU) will
train the repackaging team members on the use of the equipment and will
provide team leadership.

(c) OSPHD will provide repackaging procedures and team members.

(d) For SNS drugs, unit-of-use regimens shall be labeled in accordance
with SNS protocols as follows:

(A) Official health agency name, city and state;

(B) Prescriber’s name — when using State protocols prescriber’s name
will be “State Protocol”;

(C) Date repackaged;

(D) Quantity of drugs in the regimen;

(E) Prescription number, name, strength, expiration date and lot num-
ber of the drug;

(F) Number for 24-hour telephone line;

(G) Patients name left blank — to be filled in at time of dispensing.

(4) Distribution: The RSS, POD or LHD may distribute or dispense
SN or state stockpile drugs in accordance with the distribution and dispens-
ing procedures provided by OSPHD.

(5) Administration and dispensing: A health-care provider designated
by OSPHD or a LHD to supervise the administration and dispensing of SNS
or state stockpile drugs shall follow protocols approved by OSPHD, a local
health officer or CDC.

(6) An Intake Form that shall serve as a valid prescription is to be filled
out for each person receiving a drug at a POD. The intake form is to be
retained as specified in OAR 855-007-0110.

(7) Returns: At the conclusion of the emergency, all such drugs are to
be returned to the RSS or other designated location under instructions issued

by OSPHD.
Stat. Auth.: ORS 401.065, 433.441 & 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0080
Emergency Immunization and Drug Distribution

When these rules are in effect, the following principles and procedures
shall apply to the distribution, dispensing and administration of vaccines or
drugs:

(1) The distribution of vaccines and drugs is to be in accordance with
instructions provided by OSPHD.

(2) LHDs are authorized to distribute SNS or state stockpile drugs to
designated Treatment Centers (TC) or health-care providers designated by the
State Public Health Director or a local health administrator.

(3) A TC may include but is not limited to:

(a) A LHD;

(b) A clinician;

(c) A community health clinic;

(d) An independent or chain pharmacy;

(e) A hospital or other health-care facility;

(f) A temporary pharmacy;

(g) A mobile pharmacy; or

(h) A tribal health-care facility.

(4) A TC may possess, distribute, dispense and administer vaccines and
drugs if these rules are in effect.

(5) A health-care provider, designated by the local health administrator,
at a TC shall be responsible for administration, distribution and tracking of
vaccines and drugs in accordance with procedures established by OSPHD.
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(6) A health-care provider may, if permitted under that provider’s scope
of practice and these rules, distribute, dispense and administer vaccines and
drugs.

(7) An Individual Data Collection Form (IDCF) shall be filled out for
each person receiving a vaccine or drug at a TC or from a health-care
provider, and this IDCF shall be treated as a valid prescription and retained
as follows:

(a) An IDCF initiated at a pharmacy or other licensed health-care facil-
ity shall be filed and retained for three years;

(b) An IDCF initiated at a facility that is not a licensed health-care facil-
ity or at a temporary or mobile pharmacy shall be sent to OSPHD at the end
of the state of emergency except that where the temporary or mobile facility
has been established under the authority of OAR 855-007-0100 all records
shall be filed and retained in accordance with 855-007-0110.

(8) Community Partner: A Community Partner means any entity that is
authorized by OSPHD or OBOP to:

(a) Purchase and store vaccines or drugs prior to a pandemic event;

(b) Store vaccines or drugs in a Board registered facility or at a tribal
site;

(c) Take possession of the vaccines or drugs and distribute to critical
infrastructure and key resources when so directed by OSPHD in accordance
with OSPHD protocols and procedures.

(d) A Community Partner shall:

(A) Distribute all drugs within 72 hours of removal from the storage
site;

(B) Store all drugs in accordance with manufacture’s guidelines;

(C) Record all distributions on a Distribution Log that shall include:

(i) The name and age of the person receiving the drugs;

(ii) The name, strength and quantity of the drugs;

(iii) The date and the time of the distribution.

(e) The Distribution Log shall be treated as a valid prescription and
stored or otherwise disposed of as specified in 855-007-0110;

(9) This authority for LHDs, TCs, health-care providers and
Community Partners to possess drugs shall extend beyond the declared emer-
gency until procedures issued by OSPHD for the return or destruction of

unused drugs have been completed.
Stat. Auth.: ORS 401.065, 433 441 & 689.205
Stats. Implemented: 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0090
Emergency Pharmacy Rules

(1) Refills: A pharmacist in the area covered by a declared emergency
or in an area engaged in disaster assistance may dispense a refill of a pre-
scription drug without a valid prescription provided that:

(a) In the pharmacist’s professional judgment, the drug is essential to
the maintenance of the patient’s health or the continuation of therapy; and

(b) The pharmacist provides no more than a 30-day supply; and

(c) The pharmacist records all relevant information and indicates that it
is an Emergency Prescription; and

(d) The pharmacist informs the patient or the patient’s agent that the
drug is being provided without a prescriber’s authorization and that a pre-
scriber authorization is required for any additional refill.

(e) If the refill is for a controlled substance, permission has been grant-
ed by the DEA for this type of refill, either by waiver of appropriate con-
trolled substance regulations or by notification to the Board.

(2) New and modified drug therapy: A pharmacist in the area covered
by a declared emergency or in an area engaged in disaster assistance may,
after consultation with any authorized prescriber, initiate or modify any drug
therapy, and dispense an amount of the drug to meet the patient’s health needs
until that patient can be seen by a health-care practitioner, provided that:

(a) The pharmacist acts in accordance with currently accepted standards
of care; and

(b) In the pharmacist’s professional judgment, the drug is essential to
the maintenance of the patient’s health or to the continuation of therapy; and

(c) The pharmacist records all relevant information to a form and indi-
cates that a drug therapy has been initiated or modified and that this is an
Emergency Prescription; and

(d) The pharmacist informs the patient or the patient’s agent at the time
of dispensing that the drug is being provided in the absence of a valid patient
— prescriber relationship but that a prescriber was consulted regarding the
appropriateness of the drug therapy; and

(e) The pharmacist informs the patient or the patient’s agent that a pre-

scriber authorization is required for any refill.
Stat. Auth.: ORS 401.065, 433.441 & 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0100
Temporary Pharmacies

(1) When these rules are in effect, the Board may issue a Temporary
Pharmacy Registration to any facility or mobile facility.

February 2010: Volume 49, No. 2
52



ADMINISTRATIVE RULES

(2) A facility, including a mobile pharmacy, holding a Temporary
Pharmacy Registration may store and dispense drugs in accordance with the
requirements of OAR 855-041 and these rules. The supervising pharmacist of
a mobile pharmacy shall notify the Board of the pharmacy location within
three working days of commencing business, and within three working days
of any change in location.

(3) A Temporary Pharmacy Registration automatically expires when the
state of emergency ends unless specifically extended by the Board.

(4) Within 30 days of the end of the declared emergency, the holder of
a Temporary Pharmacy Registration shall notify the Board as to the disposi-
tion of its drug inventory and records.

(5) A temporary or mobile pharmacy that is established for the sole pur-
pose of expediting distribution of emergency immunizations, antibiotics or
antiviral drugs under OAR 855-007-0080, is located adjacent to an existing
pharmacy registered with the Board and is under the supervision of the PIC
of the existing pharmacy, does not need to be registered as a temporary phar-
macy.
Y Stat. Auth.: ORS 401.065, 433.441 & 689.205
Stats. Implemented: ORS 689.155

Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0110
Emergency Recordkeeping

All records initiated during a state of emergency shall be disposed of as
follows:

(1) POD intake forms and Individual Data Collection Forms or elec-
tronic records shall be transferred to OSPHD at the end of the emergency;

(2) Community Partner’s Logs:

(a) Vaccines: Logs shall be transferred to OSPHD within 14 days of
administration to be entered into the statewide immunization information sys-
tem. If the Community Partner is a registered health-care facility or under the
control of a licensed health-care provider, a copy of the log shall be made
before submission and retained for three years.

(b) Antivirals and other drugs: Logs shall be transferred to OSPHD at
the end of the emergency unless the Community Partner is a registered
health-care facility or under the control of a licensed health-care provider in
which case logs shall be stored securely by the Community Partner;

(3) Emergency Prescriptions and Individual Data Collection Forms for
drugs dispensed from a pharmacy that is not a Temporary or Mobile
Pharmacy shall be stored at the pharmacy.

(4) Emergency Prescriptions and Individual Data Collection Forms for
drugs dispensed from a Temporary or Mobile Pharmacy shall be stored at
whichever of the following locations is most appropriate:

(a) At the parent pharmacy that provided the majority of the drugs to the
Temporary or Mobile Pharmacy; or

(b) At the pharmacy that employs the supervising pharmacist of the
Temporary or Mobile Pharmacy; or

(c) At the pharmacy that receives the unused drugs from the Temporary
or Mobile Pharmacy at the end of the emergency.

(5) Unless otherwise specified, all records are to be retained for three

years and must be made available to the Board upon request.
Stat. Auth.: ORS 401.065, 433441 & 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

855-007-0120
Damage to a Pharmacy and Drug Integrity

(1) If a pharmacy prescription department sustains damage, whether by
flood or otherwise, the entire drug inventory, including any prescriptions that
are awaiting pickup, is unfit for dispensing, shall be classified as adulterated
and must be destroyed unless, in the pharmacist’s professional judgment, any
items are deemed safe for dispensing. Any incident of this nature must be
reported to the Board within three working days.

(2) If a pharmacy loses power that affects temperature or humidity con-
trols such that USP standards for proper storage of drugs have been violated,

such drugs shall be classified as adulterated and may not be dispensed.
NOTE: for those drugs labeled for storage at “controlled room temperature,” the
acceptable range of temperature is 68° to 77°F with allowances for brief deviations
between 59° to 86°F.

(3) Controlled substances damaged, lost or stolen shall be documented
and reported to the DEA and the Board on DEA Form 41 or DEA Form 106
as appropriate.

(4) A pharmacy that is required to temporarily close or relocate due to

an emergency must report this event to the Board within three working days.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 4-2008(Temp), f. 12-31-08, cert. ef. 1-5-09 thru 7-3-09; BP 1-2009, f. & cert. ef. 6-
22-09; BP 4-2009, f. & cert. ef. 12-24-09

Rule Caption: Amend and adopt registration rules for drug distri-
bution agents and wholesalers, and amend fee schedules.

Adm. Order No.: BP 5-2009

Filed with Sec. of State: 12-24-2009
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Certified to be Effective: 12-24-09

Notice Publication Date: 11-1-2009

Rules Adopted: 855-062-0003, 855-062-0005, 855-062-0020,
855-062-0030, 855-062-0040, 855-062-0050, 855-110-0003
Rules Amended: 855-065-0001, 855-065-0005, 855-065-0006, 855-
110-0005, 855-110-0007, 855-110-0010

Rules Repealed: 855-062-0003(T), 855-062-0005(T), 855-062-
0020(T), 855-062-0030(T), 855-062-0040(T), 855-062-0050(T),
855-110-0003(T)

Subject: The new rules in division 62, and the amended rules in divi-
sion 65 define which entities must register as drug distribution agents
and as drug wholesalers. The new category of Drug Distribution
Agent is created in division 62 to accommodate entities that are
involved in the drug manufacturing and distribution industry but that
do not ever take ownership or possession of actual product and are
not licensed with the FDA as manufacturers. Division 65 is further
amended to eliminate confusion over the status of repackagers and
brokers, to eliminate the requirement for a surety bond for a whole-
sale drug outlet that is accredited by the National Association of
Boards of Pharmacy’s Verified Accredited Wholesale Distributor
(VAWD) program, and to classify certain entities as Class 2 Whole-
salers. The fee schedule in division 110 is amended to include the
new category of Drug Distribution Agent. Division 110 is also
amended to add the $25 Electronic Prescription Monitoring Fund Fee
mandated by SB 355 (Oregon Laws 2009, Chapter 799), to the phar-
macist license fee.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-062-0003
Application

(1) Any person who is involved in the manufacture or wholesale distri-
bution of a drug that is intended for distribution, dispensing or administration
in Oregon, but who does not at any time have possession of any of the Active
Product Ingredients (API) or the final product, and does not participate in the
actual manufacturing process, must register under these rules as a Drug
Distribution Agent, except that any such person, registered with the FDA as
a manufacturer, who is accountable to the FDA for the purity and integrity of
a drug must register as a manufacturer under Division 60 of this chapter of
rules.

(2) The following persons must register as a Drug Distribution Agent
under this division of rules:

(a) A broker;

(b) An import broker;

(c) An agent for a foreign manufacturer who is registered with the FDA;

(d) Sales and marketing office for a drug;

(e) A Drug Order Contractor;

(f) A person registered with the FDA as the holder of a New Drug
Application (NDA) or an Abbreviated New Drug Application (ANDA) that
contracts with a third-party for the manufacture of a drug but does not take
physical possession of the drug, does not have its name on the label and is not
accountable to the FDA for the purity and integrity of the drug.

(3) Any person who would otherwise be required to register as a whole-
saler under Division 65 of this chapter of rules but who does not at any time
have possession of a drug intended for distribution must register as a Drug
Distribution Agent under this division of rules.

(4) A person whose sole purpose is the marketing, brokering or arrang-
ing the initial distribution of drugs manufactured by a registered manufactur-
er, but does not take physical possession of a product must register as a Drug

Distribution Agent.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-062-0005
Definitions

(1) “Broker” means a person engaged in the marketing, offering, or
contracting for wholesale distribution and sale of a drug into, within, or out
of Oregon and who does not take physical possession of the drug.

(2) “Closed Door Pharmacy” means a pharmacy that provides pharma-
ceutical services to a defined and exclusive group of patients and is not open
for dispensing to the general patient population and cannot be registered as a
wholesale distributor.

(3) “Co-Manufacturing Partner” means a pharmaceutical manufacturer
that has entered into an agreement with another pharmaceutical manufactur-
er to engage in a business activity or occupation related to the manufacture or
distribution of a prescription drug.
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(4) “Drug”: In this division of rules, the term “drug” shall mean any
drug and any prescription device as these terms are defined in ORS 689.005.

(5) “Manufacturer” means any person, including a manufacturer’s co-
manufacturing partner, that is engaged in the manufacture of a drug, is
responsible or otherwise accountable to the FDA for the manufacture of the
drug, or is the private label manufacturer or distributor of product bearing its
NDC number that is intended for sale, distribution, dispensing or administra-
tion in Oregon, and who holds one or more of the following registrations or
licenses with the FDA:

(a) A New Drug Application number (NDA);

(b) An Abbreviated New Drug application number (ANDA);

(c) A Labeler Code number (LC) or National Drug Code Number
(NDC);

(d) An FDA Central File Number (CFN);

(e) An FDA Establishment Identifier number (FEI);

(f) A Biologic License Application (BLA).

(6) “Manufacture” means the preparation, propagation, compounding,
or processing of a drug or device intended for human or animal use.
Manufacture includes repackaging or otherwise changing the container,
wrapper, or labeling of any drug package in furtherance of the distribution of
the drug from the original place of manufacture to the person who makes final
delivery or sale to the ultimate consumer or user, except when the process is
part of a shared pharmacy service agreement as defined in OAR 855-006-
0005.

(7) “Person” means individual, corporation, partnership, association,
joint-stock company, business trust or unincorporated organization.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-062-0020
Registration

(1) Any person engaged in any part of the process of manufacture or
wholesale distribution of a drug into, out of, or within Oregon must be regis-
tered with the Board. A person must register as either:

(a) A manufacturer under Division 60 of this chapter of rules; or

(b) A wholesaler under Division 65 of this chapter of rules; or

(c) A Drug Distribution Agent under this division of rules.

(2) A person that is required to register as a Drug Distribution Agent
must be registered before commencing business in Oregon and before any
drug for which they provide a manufacturing, marketing or distribution serv-
ice, may be sold, distributed, dispensed or administered in Oregon.

(3) A person that is required to register as a Drug Distribution Agent
must apply for registration on a form provided by the Board and must provide
information required by the Board that shall include but is not limited to:

(a) The name, business address, social security number or federal tax
identification number of each owner, officer, and stockholder owning more
than 10 per cent of the stock of the company, unless the stock of the compa-
ny is publicly traded;

(b) Every trade or business name used by the applicant;

(c¢) Any disciplinary action taken by any state or federal authority
against the applicant or any other distributor under common ownership or
control, or any owner, principal or designated representative of the applicant,
in connection with the drug laws or regulations of any state or the federal gov-
ernment.

(4) An applicant for renewal must complete the form provided by the
Board and submit it to the Board with the appropriate fee by August 31 annu-
ally.

(5) An applicant that provides a manufacturing or distribution service in
respect of a controlled substance as defined in Division 80 of this chapter of
rules must also complete and submit the Controlled Substance registration
form provided by the Board, with the appropriate fee.

(6) The Board may require a criminal history and financial background
check of each principal, owner or officer of the applicant prior to initial reg-
istration and prior to any renewal unless the applicant is publicly traded. Any
such checks shall be at the applicant’s expense.

(7) The Board may require a physical inspection of each facility prior
to initial registration and prior to any renewal.

(8) Each separate business entity and each location that does business
in Oregon must be separately registered by the Board.

(9) The registrant must notify the Board, within 15 days, of any sub-
stantial change to the information provided on the registration application.
Substantial change shall include but is not limited to:

(a) Change of ownership;

(b) Change of business address;

(c) Any disciplinary action taken or pending by any state or federal
authority against the registrant, or any of its principals, owners, directors,
officers.

(10) The registration certificate is issued to a specific person and is non-
transferable. Any addition or deletion of an owner or partner constitutes a
change of ownership.

Oregon Bulletin

(11) The Board may waive any requirement of this rule if, in the
Board’s judgment, a waiver will further public health or safety. A waiver

granted under this section shall only be effective when issued in writing.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-062-0030
Minimum Qualifications

The Board may deny an application for registration or renewal of reg-
istration as a Drug Distribution Agent on any of the following grounds:

(1) The applicant has been found by the Board or by a court to have vio-
lated the pharmacy or drug laws or rules of this state or of any other state, or
of the federal government;

(2) The applicant has a history of non-compliance with state or federal
rules or laws regulating the manufacture, distribution, or dispensing of drugs;

(3) The applicant has made a material misrepresentation to the Board in
the course of applying for an initial or renewal of registration;

(4) Disciplinary action has been taken by the federal government or by
any state, or local government regarding any license or registration currently
or previously held by the applicant for the manufacture, distribution or dis-
pensing of any drugs;

(5) The applicant has engaged in any conduct involving moral turpi-
tude;

(6) The Board determines that granting the registration is not consistent

with the public health or safety or is otherwise not in the public interest.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-062-0040
Record Keeping

(1) A Drug Distribution Agent must establish and maintain records of
all transactions regarding the distribution or other disposition of a drug. These
records must comply with all federal drug laws and regulations and must
include the following information:

(a) The source of the drug, including the name and physical address of
the seller or transferor and any broker or other person involved in the trans-
action, the address of the location from which the drug was shipped and the
address of the location to which the drug was shipped;

(b) The name, dose and quantity of the drug distributed;

(c) The date of distribution or other disposition of the drug.

(2) Records required by this rule must be made available for inspection
and copying by any authorized official of the Drug Enforcement Agency, the
Food and Drug Administration, the Department of Agriculture, authorized
law enforcement agencies, and this Board.

(3) Records required under these rules must be maintained for three
years.

(4) Records required under these rules that are less than 13 months old
must be kept at the address of record or be immediately retrievable by com-
puter or other electronic means, and must be immediately available for
inspection. All other records required by these rules must be made available

for inspection within three business days of a request.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-062-0050
Prohibited Practices

(1) The following practices are expressly prohibited:

(a) A Drug Distribution Agent may not participate in the purchase of a
drug from a closed-door pharmacy;

(b) A Drug Distribution Agent may not participate in any way in the
sale, distribution or transfer of a drug to a person who is required by the laws
and rules of Oregon to be registered with the Board and who is not appropri-
ately registered. Before authorizing or facilitating the distribution of a drug,
a Drug Distribution Agent must verify that the person supplying or receiving
the drug is appropriately registered with the Board.

(2) A Drug Distribution Agent may not perform, cause the performance
of, or aid the performance of any of the following:

(a) The manufacture, repackaging, sale, delivery, holding, or offering
for sale of a drug that is adulterated, misbranded, counterfeit, suspected coun-
terfeit, or is otherwise unfit for distribution;

(b) The adulteration, misbranding, or counterfeiting of a drug;

(c) The receipt of a drug that is adulterated, misbranded, stolen,
obtained by fraud or deceit, counterfeit, or suspected counterfeit, and the
delivery or proffered delivery of the drug for pay or otherwise;

(d) The alteration, mutilation, destruction, obliteration, or removal of
the whole or a part of the labeling of a drug or the commission of another act
with respect to a drug that results in the drug being misbranded;

(e) The forging, counterfeiting, simulating, or falsely representing a
drug using a mark, stamp, tag, label, or other identification device;
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(f) The purchase or receipt of a drug from a person that is not registered
to distribute drugs to the purchaser or recipient;

(g) The sale or transfer of a drug to a person that is not authorized under
the law of the jurisdiction in which the person receives the drug, to purchase
or receive drugs from the person selling or transferring the drug;

(h) The failure to maintain or provide records as required under these
rules;

(i) Providing the Board, a representative of the Board, or a state or fed-
eral official with false or fraudulent records or making false or fraudulent
statements regarding a matter related to these rules;

(j) Participating in the wholesale distribution of a drug that was:

(A) Purchased by a public or private hospital or other health care enti-
ty under the terms of an “own-use” contract; or

(B) Donated or supplied at a reduced price to a charitable organization;
or

(C) Stolen or obtained by fraud or deceit; or

(D) Illegally imported into the USA.

(k) Facilitating the distribution or attempting to facilitate the distribu-
tion of a drug by fraud, deceit, or misrepresentation;

(L) Facilitating the distribution of a drug that was previously dispensed
by a retail pharmacy or a practitioner;

(m) Failing to report an act prohibited by any of the rules in OAR
Chapter 855 to the appropriate state or federal authorities.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef.
12-24-09

855-065-0001
Application

(1) These rules (OAR 855-065-0001 to 855-065-0013) apply to any
person, including any business entity, located in or outside Oregon that
engages in the wholesale distribution of prescription or non-prescription
drugs in Oregon except that a manufacturer that is registered under Division
60 of this chapter of rules does not also need to register as a wholesale dis-
tributor under these rules if they only distribute their own products or those
manufactured by a Co-Manufacturing Partner as defined in OAR 855-065-
0005.

(2) Any person that participates in the wholesale distribution of a drug
but that does not at any time take physical possession or ownership of any
drug must register as a Drug Distribution Agent in accordance with Division
62 of this chapter of rules, however a person that is registered with the Board
as a manufacturer or a wholesaler does not also need to register as a Drug

Distribution Agent.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992, f. & cert.
ef. 3-26-92 (and corrected 4-8-92); PB 1-1994, f. & cert. ef. 2-2-94; BP 4-2002, f. 6-27-02,
cert. ef. 7-1-02; BP 12-2000, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f. 6-22-09, cert. ef.
6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09

855-065-0005
Definitions

(1) “Authenticate” means to verify that each transaction listed on the
pedigree and other accompanying documentation has occurred and is accu-
rately recorded.

(2) “Authorized Distributor of Record” means a wholesale distributor
with whom a manufacturer has established an ongoing relationship to dis-
tribute the manufacturer’s prescription drug. An ongoing relationship is
deemed to exist between such wholesale distributor and a manufacturer when
the wholesale distributor, including any affiliated group of the wholesale dis-
tributor, as defined in Section 1504 of the Internal Revenue Code, complies
with either or both of the following:

(a) The wholesale distributor has a written agreement currently in effect
with the manufacturer evidencing such ongoing relationship; or

(b) The wholesale distributor is listed on the manufacturer’s current list
of authorized distributors of record, which is updated by the manufacturer no
less than monthly.

(3) “Broker” means a person engaged in the marketing, offering, or
contracting for wholesale distribution and sale of a drug into, within, or out
of Oregon and who does not take physical possession of the brokered sub-
stance.

(4) “Chain Pharmacy Warehouse” means a physical location for drugs
that acts as a central warehouse and performs intra company sales or transfers
of drugs to a group of chain pharmacies that have the same common owner-
ship and control.

(5) “Closed Door Pharmacy” means a pharmacy that provides pharma-
ceutical services to a defined and exclusive group of patients and is not open
for dispensing to the general patient population and cannot be registered as a
wholesale distributor.

(6) “Co-Manufacturing Partner” means a pharmaceutical manufacturer
that has entered into an agreement with another pharmaceutical manufactur-
er to engage in a business activity or occupation related to the manufacture or
distribution of a prescription drug.
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(7) “Common Carrier” means an organization that is available to the
public to transport a product or service using its facilities, or those of other
carriers.

(8) “Contraband Drug” means a drug that is counterfeit, stolen, mis-
branded, obtained by fraud, or purchased by an entity for its own use and
placed in commerce in violation of an own-use agreement for that drug.

(9) “Cooperative Pharmacy Warehouse” means a physical location for
drugs that acts as a central warehouse and is owned, operated or affiliated
with a group purchasing organization or pharmacy buying cooperative and
distributes drugs exclusively to its members. To be considered part of the
Normal Chain of Distribution as defined in section (16) of this rule, a
Cooperative Pharmacy Warehouse must also be listed as an Authorized
Distributor of Record for that manufacturer.

(10) “Designated Representative” means an individual designated by
each wholesale distributor registered by the Board who will serve as the pri-
mary contact person for the wholesale distributor with the Board and who is
responsible for managing the company’s operations at that registered loca-
tion.

(11) “Drop Shipment” means a drug transaction whereby the manufac-
turer, that manufacturer’s co-manufacturing partner, that manufacturer’s
third-party logistics provider, or that manufacturer’s exclusive distributor
delivers a drug directly to a chain pharmacy warehouse, a cooperative phar-
macy warehouse, a pharmacy, or other person authorized to administer or dis-
pense prescription drugs to a patient, but transfers title to the drug to a whole-
sale distributor. A drop shipment shall be considered as part of a normal chain
of distribution as defined in section (16) of this rule.

(12) “Drug Sample” means a unit of a drug that is intended to promote
the sale of the drug, but which is not itself for sale.

(13) “Intra Company Transfer” means the transfer of any drug between
a division, subsidiary, parent, and an affiliated or related company under the
common ownership and control of a corporate entity.

(14) “Manufacturer” means anyone, including a manufacturer’s co-
manufacturing partner, who is engaged in manufacturing, preparing, propa-
gating, compounding, processing, packaging, repackaging, or labeling of a
drug, except when the process is part of a shared pharmacy service agreement
as defined in OAR 855-006-0005.

(15) “Manufacturer’s Exclusive Distributor” means an entity, including
a manufacturer’s wholly owned distributor, that contracts with a manufactur-
er who is registered under Division 60 of this chapter of rules, to provide or
coordinate warehousing, distribution, or other services on behalf of a manu-
facturer and takes title to that manufacturer’s drug, but does not have general
responsibility to direct the drug’s sale or disposition. To be considered part of
the Normal Chain of Distribution as defined in section (16) of this rule, a
Manufacturer’s Exclusive Distributor must also be listed as an Authorized
Distributor of Record for that manufacturer.

(16) “Normal Chain of Distribution” means a chain of distribution,
including a drop-shipment, for a prescription drug that goes from: a manu-
facturer; a manufacturer’s co-manufacturing partner; a manufacturer’s exclu-
sive distributor; or a manufacturer’s third-party logistics provider to:

(a) A pharmacy or a person authorized to administer or dispense a pre-
scription drug to a patient; or

(b) A manufacturer’s authorized distributor of record, to a pharmacy or
a person authorized to administer or dispense a prescription drug to a patient;
or

(c) A manufacturer’s authorized distributor of record, to a chain phar-
macy warehouse, to that chain pharmacy warehouse’s intra company phar-
macy, to a patient or a person authorized to administer or dispense a pre-
scription drug to a patient; or

(d) A chain pharmacy warehouse, to that chain pharmacy warehouse’s
intra company pharmacy, to a patient or a person authorized to administer or
dispense a prescription drug to a patient; or

(e) A manufacturer’s authorized distributor of record, to a specialty
wholesaler, to a pharmacy or a person authorized to administer or dispense a
prescription drug to a patient; or

(f) A manufacturer’s authorized distributor of record to a cooperative
pharmacy warehouse, to a member of the affiliated group purchasing organi-
zation or pharmacy buying cooperative, to a patient or a person authorized to
administer or dispense a prescription drug to a patient.

(17) “Pedigree” means a statement or record in a written or electronic
form that accurately records each wholesale distribution of a prescription
drug from the sale by a manufacturer through acquisition and sale by any
wholesale distributor or repackager until final sale to a pharmacy or other per-
son authorized to administer or dispense the drug. The pedigree must include,
but not be limited to, the following information for each transaction:

(a) The source of the prescription drug, including the name and princi-
pal address of the seller;

(b) The proprietary and established name of the prescription drug, the
National Drug Code number, the amount of the prescription drug, its dosage
form and dosage strength, the date of the purchase, the sales invoice number
or other unique shipping document number that identifies the transaction,
container size, number of containers, expiration date, and lot number or con-
trol number of the prescription drug;
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(c) The business name and address of each owner of the prescription
drug and its shipping information, including the name and address of the
facility of each person certifying delivery or receipt of the prescription drug.

(18) “Prescription Drug” means any drug required by law to be dis-
pensed only by a prescription.

(19) “Repackage” means repackaging or otherwise changing the con-
tainer, wrapper, or labeling to further the distribution of a prescription drug
excluding that completed by the pharmacist responsible for dispensing the
product to a patient.

(20) “Specialty Wholesale Distributor” means an entity that exclusive-
ly distributes a limited product line of drugs to a specific group of pharma-
cies or registered practitioners as approved in writing by the Board. To be
considered part of the Normal Chain of Distribution as defined in section (16)
of this rule, a Specialty Wholesale Distributor must also be listed as an
Authorized Distributor of Record for that manufacturer.

(21) “Third-Party Logistics Provider” means an entity that contracts
with a manufacturer who is registered under these rules to provide or coordi-
nate warehousing, distribution, or other services on behalf of the manufac-
turer, but does not take title to the drug or have general responsibility to direct
the sale or disposition of the drug. To be considered part of the Normal Chain
of Distribution as defined in section (16) of this rule, a Third-Party Logistics
Provider must also be listed as an Authorized Distributor of Record for that
manufacturer.

(22) “Wholesale Distribution” means distribution of a drug to a person
other than a consumer or patient, but does not include:

(a) Delivery by a retail pharmacy of a prescription drug to a patient or
patient’s agent pursuant to the lawful order of a licensed practitioner.

(b) The sale of minimal quantities of a prescription drug by retail phar-
macies to licensed practitioners for office use.

(c) The sale, purchase, or trade of a drug or an offer to sell, purchase,
or trade a drug for emergency medical reasons, including but not limited to
transfer of a drug by a pharmacy to another pharmacy to alleviate a tempo-
rary shortage.

(d) Intra company transfer of drugs as defined in these rules.

(e) The lawful distribution of a drug sample by a manufacturer’s or a
distributor’s representative.

(f) The sale of a drug by a charitable organization described under
501(c)(3) of the Internal Revenue Code to a non-profit affiliate of the organ-
ization to the extent permitted by law.

(g) The purchase or acquisition of a drug by a hospital or other health
care entity that is a member of a group purchasing organization, for the hos-
pital’s or health care entity’s own use, from the group purchasing organiza-
tion or from other hospitals or health care entities that are members of the
organization or under common control.

(h) The transfer of a prescription drug between pharmacies pursuant to
a shared pharmacy service agreement as defined in OAR 855-006-0005.

(i) The distribution by a manufacturer, as part of a prescription assis-
tance program, of a drug intended for a specific patient, to a person author-
ized to prescribe, administer or dispense prescription drugs.

(j) The sale, purchase, or trade of blood and blood components intend-
ed for transfusion.

(k) Drug returns, when conducted in accordance with state and federal
laws and regulations. A drug return includes the sale or transfer from a retail
pharmacy or chain pharmacy warehouse of expired, damaged, returned or
recalled drugs to the original manufacturer, wholesale distributor, or to a
third-party returns processor or reverse wholesaler, and the returns of saleable
drugs to the original manufacturer or wholesaler.

(L) The transporting of a drug by common carrier where the common
carrier does not take title to the drug and does not have responsibility to direct
the drug’s sale or distribution.

(m) The sale, transfer, merger or consolidation of all or part of the busi-
ness of a pharmacy from or with another pharmacy.

(n) The distribution of drugs by a manufacturer registered under
Division 60 of this chapter of rules of its own products to a person other than
a patient.

(23) “Wholesale Distributor” means any entity engaged in the whole-
sale distribution of drugs, including any entity whose business name appears
on any invoice or other type of shipping document indicating possession or
title. The term “Wholesale Distributor” includes but is not limited to, own-
label distributors; private-label distributors; warehouses, including manufac-
turers’ and distributors’ warehouses; drug wholesalers or distributors; inde-
pendent wholesale drug traders; third-party logistics providers; cooperative
pharmacy warehouses; retail pharmacies that conduct wholesale distribution;
and chain pharmacy warehouses that conduct wholesale distribution. To be
considered part of the Normal Chain of Distribution as defined in section (16)
of this rule, a Wholesale Distributor must also be listed as an Authorized
Distributor of Record for that manufacturer.

(24) “Wholesaler” means any wholesale distributor:

(a) “Class I Wholesaler” means any person operating or maintaining a
wholesale distribution center, wholesale business or any other business in
which prescription drugs, medicinal chemicals, or poisons are sold, dis-
pensed, stocked, exposed or offered for sale at wholesale to a pharmacy or
other legally licensed drug outlets or persons;
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(b) “Class II Wholesaler” means any person operating or maintaining a
wholesale distribution center, wholesale business or any other business in
which any of the products in paragraphs (A) — (D) below are stored, or
offered for sale or distribution at wholesale to a drug outlet or practitioner
legally authorized to resell, distribute, dispense or administer:

(A) Non-prescription drugs;

(B) Drugs distributed exclusively for veterinary use. If any prescription
drugs not intended for veterinary use are offered for sale, the wholesaler must
register as a Class I wholesaler;

(C) Prescription devices that do not contain a prescription drug;

(D) Drugs or devices possessed by a state or local government agency,
or non-profit relief organization approved by the Board.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: IPB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992. f. & cert.

ef. 3-26-92 (and corrected 4-8-92); BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f.

6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09

855-065-0006
Registration Requirements

(1) Every wholesale distributor, wherever located, that engages in
wholesale distribution into, out of, or within Oregon must be registered with
the Board in accordance with the laws and regulations of Oregon before
engaging in wholesale distribution of drugs. Every applicant for registration
or renewal of registration must pay the appropriate fee in accordance with
OAR 855-110-0007 and 855-110-0010. An applicant must register as a Class
I Wholesaler or a Class II Wholesaler unless the applicant qualifies for regis-
tration as a Drug Distribution Agent under Division 62 of this chapter of
rules.

(2) Application for registration must be on a form approved by the
Board and must include, but not be limited to, the following information:

(a) The name, business address, social security number and federal tax
identification number of each owner, officer, and stockholder owning more
than 10 per cent of the stock of the company, unless the stock of the compa-
ny is publicly traded;

(b) All trade or business names used by the applicant including any
businesses outside Oregon;

(c) The names, addresses and telephone numbers of the designated rep-
resentatives for all facilities used by the applicant that engage in wholesale
distribution into, out of, or within Oregon;

(d) The normal business hours for the applicant; and

(e) Any disciplinary action taken by any state or federal authority
against the applicant or any other wholesale distributor under common own-
ership or control, or any owner, principal or designated representative of the
applicant, in connection with the drug laws or regulations of any state or the
federal government.

(3) The Board may require a criminal history and financial background
check of each principal, owner, officer and designated representative of the
applicant prior to initial registration and prior to any renewal. Any such
checks shall be at the applicant’s expense.

(4) The Board may require a physical inspection of each facility prior
to initial registration and prior to any renewal.

(5) Any wholesale distributor located outside the boundaries of Oregon,
applying for registration or re-registration, as a Class I Wholesaler, must pro-
vide evidence of one of the following:

(a) A current license or registration as a wholesale distributor in a state
that has a license or registration procedure approved by the Board that includ-
ed a physical inspection within the past three years; or

(b) A current accreditation by a process approved by the Board such as
The National Association of Boards of Pharmacy’s Verified Accredited
Wholesale Distributor (VAWD) program or other nationally recognized
accreditation program or contract inspection service.

(6) Any wholesale distributor located inside the boundaries of Oregon,
applying for registration or re-registration, as a Class I Wholesaler, must pro-
vide evidence of one of the following:

(a) A current accreditation by a process approved by the Board such as
The National Association of Boards of Pharmacy’s Verified Accredited
Wholesale Distributor (VAWD) program or other nationally recognized
accreditation program or contract inspection service; or

(b) That it is a small business as defined in ORS 183.310(10); and

(A) The applicant has no affiliation with any out-of-state pharmaceuti-
cal company; and

(B) All owners and principals of the applicant are Oregon residents; and

(C) No owner or principal, or close family member of an owner or prin-
cipal, has a controlling or business interest in any other pharmaceutical com-
pany; and

(D) Neither the applicant, nor any of its owners or principals, has ever
been found to be in violation of any drug law or regulation in this or any other
State.

(7) In addition to the above registration requirements, an applicant for
registration as a Class I wholesaler under this rule, that has not received
VAWD accreditation, must provide evidence that it has obtained a bond or
equivalent means of security of at least $100,000 that provides direct access
to the Oregon Board of Pharmacy as a beneficiary to secure payment of any
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administrative penalties that may be imposed by the Board and any fees and
costs that may be incurred by the Board and that:

(a) Are related to a registration held by the wholesale distributor; and

(b) Are authorized under Oregon law; and

(c) The wholesale distributor fails to pay less than thirty days after the
penalties, fees, or costs become final.

(8) The Board may make a claim against a bond or security posted
under section (7) of this rule within one year after the wholesale distributor’s
registration is no longer valid or sixty days after the conclusion of whichever
occurs later:

(a) An administrative or legal proceeding before or on behalf of the
Board that involves the wholesale distributor and results in penalties, fees or
costs; or

(b) An appeal of such a proceeding.

(9) Where operations are conducted at more than one location by a sin-
gle wholesale drug outlet, each such location that does business in Oregon
must be registered by the Board.

(10) The registrant must notify the Board, within 15 days, of any sub-
stantial change to the information provided on the registration application.
Substantial change shall include but not be limited to: change of ownership;
change of business address; change of normal business hours; any discipli-
nary action taken or pending by any state or federal authority against the reg-
istrant, or any of its principals, owners, directors, officers, or designated rep-
resentatives.

(11) The registration certificate is issued to a specific person and is non-
transferable. Additions or deletions of an owner or partner shall be considered
as a change of ownership.

(12) A new registration form is required for a change of ownership or
location and must be submitted to the Board with the fees as specified in
OAR 855-110-0007 within 15 days of the change.

(13) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public health or safety. A waiver

granted under this section shall only be effective when it is issued in writing.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru
12-23-09; BP 5-2009, f. & cert. ef. 12-24-09

855-110-0003
General

(1) All fees paid under these rules are non-refundable.

(2) Fees cannot be prorated.

(3) A delinquent fee must be paid:

(a) When an application is postmarked after the date specified in these
rules; or

(b) When the Board requests additional information from an applicant
and this information is not provided within 30 days.

(4) A delinquent fee may be assessed when an application is submitted
incomplete and the Board requests the missing information.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.135

Hist.: BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, . & cert. ef.

12-24-09

855-110-0005
Licensing Fees

(1) Pharmacist license examination (NAPLEX) and re-examination fee
— $50.

(2) Pharmacist jurisprudence (MPJE) re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $200.

(4) Pharmacist licensing by score transfer fee — $200.

(5) Intern license fee. Expires May 31 every four years — $30.

(6) Pharmacist:

(a) License fee. Expires June 30 annually — $120. Delinquent renewal
fee, (postmarked after May 31) — $50.

(b) Electronic Prescription Monitoring Fund fee. Due by June 30 annu-
ally — $25. (This is a mandatory fee, required by Chapter 799 Oregon Laws
2009, that must be paid with the pharmacist license renewal fee).

(7) Certification of approved provider of continuing education course
fee, none at this time.

(8) Pharmacy Technician license fee. Expires September 30 annually —
$35. Delinquent renewal fee, (postmarked after August 31) — $20.

(9) Certified Pharmacy Technician license fee. Expires September 30
annually — $35. Delinquent renewal fee, (postmarked after August 31) —

$20.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.135, Ch. 799, OL 2009

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. &ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; 1PB 1-1984, f. & ef. 2-16-84; 1PB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, f. & cert. ef. 3-23-98; BP 1-2001, f. &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06; BP 5-
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2006(Temp), f. & cert. ef. 8-25-06 thru 1-20-07; BP 9-2006, f. & cert. ef. 12-19-06; BP 5-
2009, f. & cert. ef. 12-24-09

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $75. Delinquent renewal fee (postmarked after
February 28) — $25.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $75. Delinquent renewal fee (postmarked after February 28) —
$75.

(4) Manufacturer. Expires September 30 annually — $400. Delinquent
renewal fee (postmarked after August 31) — $100.

(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31) —
$25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $25.
Delinquent renewal fee (postmarked after December 31) — $10.

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler and/or Manufacturer
— $50. Expires December 31 annually.

(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial inspec-
tion.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$175. Delinquent renewal fee (postmarked after February 28) — $75.

(12) Veterinary Drug Outlet, Expires September 30 annually — $00.
Delinquent renewal fee (postmarked after August 31) — $00.

(13) Wholesaler. Expires September 30 annually — $400. Delinquent
renewal fee (postmarked after August 31) — $100.

(14) Remote Dispensing Machine. Expires March 31 annually — $100.

Due by February 28 annually.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09

855-110-0010
Fees for Registration for Controlled Substances under ORS 475.095

(1) Animal Euthanasia controlled substance registration fee — $25
annually.

(2) County Health Clinic (including family planning clinics) controlled
substance registration fee — $25 annually.

(3) Drug Distribution Agent controlled substance registration fee —
$50 annually.

(4) Drug Room (including correctional facility) controlled substance
registration fee — $25 annually.

(5) Manufacturer controlled substance registration fee — $50 annually.

(6) Retail or Institutional Drug Outlet controlled substance registration
fee — $25 annually.

(7) Schedule II Precursor registration fee — $25 annually.

(8) Wholesaler controlled substance registration fee — $50 annually.

(9) Remote Dispensing Machine controlled substance registration fee

— $25 annually.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 6-1982, f. & ef.
8-6-82; 1PB 2-1984, f. & ef. 3-7-84; PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. &
cert. ef. 12-5-90; PB 3-1991, f. & cert. ef. 9-19-91; PB 1-1996, f. & cert. ef. 4-5-96; BP 2-
2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-
09; BP 5-2009, f. & cert. ef. 12-24-09

Board of Psychologist Examiners
Chapter 858

Rule Caption: Rule corrections and updates; fee modifications;
change in renewal process; criminal background checks.

Adm. Order No.: BPE 1-2010

Filed with Sec. of State: 1-8-2010

Certified to be Effective: 1-8-10

Notice Publication Date: 11-1-2009

Rules Adopted: 858-010-0016, 858-010-0017, 858-010-0018,
858-010-0034, 858-010-0037, 858-010-0038, 858-010-0039, 858-
040-0020, 858-040-0026

Rules Amended: 858-010-0001, 858-010-0005, 858-010-0007, 858-
010-0010, 858-010-0015, 858-010-0020, 858-010-0025, 858-010-
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0030, 858-010-0036, 858-010-0041, 858-010-0050, 858-010-0055,
858-010-0060, 858-010-0065, 858-020-0015, 858-020-0025, 858-
020-0035, 858-020-0045, 858-020-0055, 858-020-0065, 858-020-
0085, 858-030-0005, 858-040-0015, 858-040-0025, 858-040-0035,
858-040-0036, 858-040-0055, 858-040-0065

Rules Repealed: 858-040-0075, 858-040-0085, 858-040-0095, 858-
050-0100, 858-050-0105, 858-050-0110, 858-050-0120, 858-050-
0125, 858-050-0140, 858-050-0145, 858-050-0150

Subject: Provides for public notice via email; clarifies application
review process; adds criminal background check requirement for new
applicants and some licensees under investigation; provides that the
Board may inquire into State and national databanks to determine eli-
gibility for licensure; deletes obsolete language regarding national
written exam; shortens notice required from applicants to sit for the
jurisprudence exam and notice to applicants of time, date, and loca-
tion of the jurisprudence exam; defines “psychological work” for the
purposes of residency; requires that at least 50% of residency work
experience be face-to-face client contact; requires licensees to report
felony convictions, pending criminal charges or history of discipline
as a requirement of renewal; establishes a semi-active licensure sta-
tus and specifies the requirements; changes effective period for vis-
itor’s permits; adds requirement for mandatory health professionals
reporting; provides that failure by an licensee who is under investi-
gation to cooperate with a board investigation constitutes unprofes-
sional conduct; clarifies complaint investigation process; increases
jurisprudence exam fee; increases biennial active license fee; increas-
es biennial inactive license fee establishes the biennial semi-active
license fee; changes renewal period to biennial birth month; increas-
es limited permit fee; increases miscellaneous service fees; clarifies
definition of acceptable continuing education programs; revises con-
tinuing education reporting process; and clarifies continuing educa-
tion audit process; Deletes Division 50 (Psychologist Associates) and
relocates those rules within Division 10.

Rules Coordinator: Debra Orman—(503) 378-1155

858-010-0001
Definitions

The practice of psychology is defined to include:

(1) Evaluation: assessing or diagnosing mental disorders or mental
functioning, including administering, scoring, and interpreting tests of men-
tal abilities or personality;

(2) Therapy: treating mental disorders;

(3) Consultation: conferring or giving expert advice on the diagnosis or
treatment of mental disorders;

(4) Supervision: overseeing a professional’s work on the diagnosis or

treatment of mental disorders.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0005
Board Duties and Procedure

(1) Board Meetings. The State Board of Psychologist Examiners shall
meet as necessary at a time and place specified by the Board and at such other
times and places as specified by the Chair of the Board, a majority of mem-
bers of the Board or by the Governor. The time and place of all meetings shall
be posted on the Board’s website.

(2) Internal Organization. At the last meeting in each fiscal year, the
first order of business shall be organizational matters, including election of
Board Chair and Vice-Chair and the assignment of standing responsibilities
to Board members. The term of the Chair, Vice Chair or any standing
assigned responsibility can be changed or terminated at any meeting where
the proposal has been placed on the agenda and sent to the members one
week in advance of the meeting, or by unanimous consent of the Board.

(3) Chair and Vice Chair Responsibilities:

(a) The Chair is authorized to take emergency action between Board
meetings, subject to ratification by the Board. However, in the case of actions
significant enough to normally require Board decisions, the Chair shall first
attempt to get authorization for such decisions from the Board members
through telephone or email communication. All emergency actions of any
kind shall be noted in the agenda for the next meeting and shall become the
first order of business at that next meeting;

(b) The Vice-Chair shall perform the duties of the Chair when the Chair
is unable to do so.
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(4) Board Communications. Only the Board Chair shall write other than
routine or form letters in the name of the Board unless members are specifi-
cally authorized in a Board meeting to do so. The Board should approve in
advance any correspondence that may materially affect Board policies and
procedures. When a delay might render the Board’s functioning ineffective,
the Chair may be required to take immediate action that shall be reviewed at
the next meeting of the Board.

(5) Board Files. All Board files shall be assembled in the Board’s offi-
cial office. The Board Administrator shall maintain the Board’s files under the
direction of the Chair. The Board Administrator shall maintain a master
record of any files that are checked out of the Board office by Board mem-
bers. The Board Administrator shall be notified whenever any Board file is
transferred from the possession of one person to another, and shall so note in
the Board’s records. Individuals who have in their possession documents or
files pertaining to Board affairs are responsible for their protection and pri-
vacy.

(6) Minutes and Agendas:

(a) The minutes of a meeting shall be distributed to all Board members
at least one week in advance of the next meeting;

(b) The agenda shall be prepared by the Board Chair or Board
Administrator and distributed to all Board members at least one week before
each meeting. The agenda items shall include reports by the Board
Administrator, the Chair and each Board member who has received a specif-
ic assignment at the previous meeting or has a report to make regarding stand-
ing assignments. If there is insufficient time to inform the Board Chair, the
Board Administrator shall make additional scheduling at the direct request of
Board members. The Board may at its discretion, revise the agenda or limit it
to a particular topic under special circumstances. Reports may be added as an
addendum to the minutes of any meeting.

(c) The agenda shall be distributed to all licensees and applicants for
licensure.

(7) The Attorney General’s Model Rules of Procedure under the
Administrative Procedure Act, printed and promulgated by the Attorney
General, effective January 1, 2009, shall be the rules of procedure before the

Board under ORS 183.310 to 183.500.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110 & 675.130
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 8, f. 12-5-74, ef. 12-25-74; PE 12, f. & ef. 3-5-76;
PE 13, f. & ef. 9-15-76; PE 1-1979, f. & ef. 9-5-79; PE 1-1982, . 4-13-82, ef. 6-1-82; PE 2-
1982, f. & ef. 7-23-82; PE 1-1987(Temp), f. & ef. 3-6-87; PE 1-1988, f. & cert. ef. 7-25-88;
PE 1-1991, f. & cert. ef. 4-3-91; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. & cert. ef.
6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef.
2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2010,
f. & cert. ef. 1-8-10

858-010-0007
Notice of Proposed Rule

Prior to the adoption, amendment, or repeal of a permanent rule, the
Board of Psychologist Examiners shall give notice of the proposed adoption,
amendment, or repeal:

(1) In the Secretary of State’s Bulletin referred to in ORS 183.360, at
least twenty-one (21) days prior to the effective date;

(2) By mailing or emailing a copy of the notice to individuals on the
Board’s mailing list established pursuant to ORS 183.335(6);

(3) By mailing or emailing a copy of the notice to the following indi-
viduals, organizations, or publications:

(a) Associated Press;

(b) All licensees of the Board;

(c) Oregon Psychological Association; and

(d) All applicants for licensure.

(4) Prior to the adoption, amendment, or repeal of any rule of the Board
relating to continuing education, the Board shall additionally mail a copy of

the notice to the State Board of Higher Education.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: PE 13, f. & ef. 9-15-76; PE 1-1990, f. & cert. ef. 2-16-90; PE 2-1991, f. 8-15-91, cert.
ef. 8-16-91; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-
2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-
2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-
8-10

858-010-0010
Education Requirements — Psychologist

(1) To meet the education requirement of ORS 675.030(1), an applicant
must possess either:

(a) A doctoral degree in psychology from a program accredited by the
American Psychological Association as of the date the degree was awarded;
or

(b) A doctoral degree in psychology from a program at a college or uni-
versity that is regionally accredited at the doctoral level by any one of the fol-
lowing regional accrediting associations: Northwest, North Central, Western,
New England, Middle States or Southern, and

(c) A minimum of three academic years of full-time graduate study
including at least one year which is in residence at the institution from which
the degree is granted, or its equivalent.. Residence requires interaction with
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psychology faculty and other matriculated psychology students; one year’s
residence or its equivalent is defined as follows:

(i) Thirty semester hours or 45 quarter hours or the equivalent; or

(i1) A minimum of 500 hours of student-faculty contact involving face-
to-face individual or group educational meetings. Such educational meetings
must include both faculty-student and student-student interaction, be con-
ducted by the psychology faculty of the institution at least 90 percent of the
time, be documented by the applicant and the institution, and relate substan-
tially to the program components specified.

(2) The program under sections (1)(a) or (b) must be defined as follows:

(a) Organizational Structure. The organizational structure of the gradu-
ate program must be defined as follows:

(A) The program must be identified and labeled as a program in psy-
chology;

(B) The program must stand as a recognized entity within the institu-
tion;

(C) There must be an authority and primary responsibility for the core
and specialty areas, whether or not the program cuts across administrative
lines;

(D) There must be a sequence of study planned by those responsible for
the program to provide an appropriate, integrated experience covering the
field;

(E) There must be a faculty and a person administratively responsible
for the program;

(F) There must be a body of students selected on the basis of high abil-
ity and appropriate educational preparation.

(b) Curriculum. The curriculum of the program must require applicant’s
successful completion of the following:

(A) 40 semester hours (60 quarter hours) of graduate courses identified
by title and course content as psychology, that may include clinical, counsel-
ing, industrial/ organizational and school psychology, excluding thesis and
practica;

(B) An original dissertation or equivalent that was psychological in
nature that meets the requirement for an approved doctoral program.

(C) Three or more graduate semester hours (five or more graduate quar-
ter hours) each in biological basis of behavior (including, but not limited to
physiological psychology, comparative psychology, neuropsychology, psy-
chopharmacology, sensation and perception, biological basis of develop-
ment); cognitive-affective basis of behavior (including, but not limited to
learning, thinking, motivation, emotion, cognitive development); social basis
of behavior (including, but not limited to social psychology, organization the-
ory, community psychology, social development); individual differences
(including, but not limited to human development, personality theory, psy-
chopathology);

(D) At least one graduate course each in research design and methodol-

ogy; statistics and psychometrics; and scientific and professional ethics.
Stat. Auth.: ORS 675.030
Stats. Implemented: ORS 675.030(1)(a)(b)(c)(d)(e)(2)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f. & cert.
ef. 7-14-92; PE 1-1996, f. & cert. ef. 6-25-96; PE 1-1997, f. & cert. ef. 6-17-97; BPE 1-
2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-
2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0015
Education Requirements — Psychologist Associate

(1) To meet the education requirement of ORS 675.030(1), an applicant
must possess either:

(a) A masters degree in psychology from a program accredited by the
American Psychological Association as of the date the degree was awarded;
or

(b) A masters degree in psychology from a program at a college or uni-
versity that is regionally accredited at the doctoral level by any one of the fol-
lowing regional accrediting associations: Northwest, North Central, Western,
New England, Middle States or Southern.

(2) The masters program shall include at least 45 quarter hours or 30
semester hours of graduate credit, 30 quarter hours or 20 semester hours of
which must be in graded (not “pass—no pass”) courses. Hours shall be from
at least five of the basic areas of psychology including:

(a) Experimental psychology; Learning theory; Physiological psychol-
ogy; Motivation; Perception; Comparative psychology; Statistical methods;
Design of research; Developmental psychology; Individual differences;
Social psychology; Organizational psychology; Personality theory;
Abnormal psychology; and

(b) A minimum of one graduate level course in ethics.

(c) A minimum of one graduate level course psychological tests and

measurements.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065(1)(4)(c)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1989(Temp), f. & cert.
ef. 2-24-89; PE 2-1989, f. & cert. ef. 5-24-89; PE 3-1989(Temp), f. & cert. ef. 9-7-89; PE 1-
1990, f. & cert. ef. 2-16-90; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1993(Temp), f. & cert.
ef. 2-12-93; PE 3-1993, f. & cert. ef. 4-13-93; PE 5-1993, f. & cert. ef. 10-6-93; PE 1-1995,
f. & cert. ef. 2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-
31-01 thru 2-27-02; BPE 1-2002(Temp), f. 1-28-02, cert. ef. 1-31-02 thru 2-27-02; BPE 2-
2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-
26-08; BPE 1-2010, f. & cert. ef. 1-8-10
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858-010-0016
Standard Application Procedure

Filing of Applications. Upon receipt of an application for licensure, the
Board shall process the application and determine if the application is com-
plete. An application is considered complete when the following supporting
documents have been received:

(1) Proof of Master’s or Doctorate Degree

(a) Final Graduate Level Transcript imprinted with date degree was
awarded; or

(b) A Verification of Educational Degree Form;

(2) University Accreditation Form (non-APA accredited schools only);

(3) Reference Forms;

(4) Educational Record in Psychology Form (non-APA accredited
schools only);

(5) Social Security Number Authorization Form;

(6) Verification of pre-degree supervised work (if any);

(7) Verification of post-degree supervised work experience (if any);

(8) National Written Examination (EPPP)score (if any);

(9) Verification of Licensure in other states (if any);

(10) Verification of ABPP status (if any);

(11) Application Fee;

(12) Criminal Background Check Fee; and

(13) Other clarifying information requested by the Board.

Stat. Auth.: ORS 675.030

Stats. Implemented: ORS 675.030(1)(a)(b)(c)(d)(e)(2)

Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0017
Non-Standard Application Procedure

(1) Certification in Behavioral Psychology (Diplomate). If an applicant
holds a valid CBP issued by the American Board of Professional Psychology
(ABPP), the applicant’s ABBP file will be accepted as primary source docu-
mentation and the Board may issue a license if the applicant:

(a) Has a doctoral degree in psychology;

(b) Submits a complete application for licensure;

(c) Requests ABPP to send a copy of the applicant’s Certification file
directly to the Oregon Board;

(d) Passes the Oregon jurisprudence examination;

(e) Pays the criminal background check fee; and

(f) Pays the application fee.

(2) Certificate of Professional Qualification (CPQ). If an applicant
holds a valid Certificate of Professional Qualification (CPQ) issued by the
Association of State and Provincial Psychology Board (ASPPB), the appli-
cant’s CPQ file will be accepted as primary source documentation and the
Board may issue a license if the applicant:

(a) Has a doctoral degree in psychology;

(b) Submits a complete application for licensure;

(c) Requests ASPPB to send a copy of the applicant’s CPQ file direct-
ly to the Oregon Board;

(d) Passes the Oregon jurisprudence examination;

(e) Pays the criminal background check fee; and

(f) Pays the application fee.

(3) Health Service Provider in Psychology (HSPP). If an applicant
holds a valid HSPP credential issued by the National Register, the Board may
issue a license if the applicant:

(a) Has a doctoral degree in psychology;

(b) Possesses and has maintained an active license as a psychologist in
another state for at least five years;

(c) Submits a complete application for licensure;

(d) Requests the National Register to send a copy of the applicant’s
HSPP file directly to the Board;

(e) Passes a Board-administered jurisprudence examination;

(f) Pays the criminal background check fee; and

(g) Pays the application fee.

(4) Senior Psychologist. The Board may issue a license if the applicant:

(a) Possesses and has maintained for at least 15 years a license to prac-
tice based on a doctoral degree in psychology that is issued by a board that is
a member jurisdiction of the Association of State and Provincial Psychology
Boards;

(b) Submits a complete application for licensure;

(c) Requests the state(s) in which the applicant is licensed to send a
copy of the applicant’s licensure file directly to the Oregon Board;

(d) Passes the Oregon jurisprudence examination;

(e) Pays the criminal background check fee; and

(f) Pays the application fee.
Stat. Auth.: ORS 675.030

Stats. Implemented: ORS 675.030
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0018
Investigatory Powers

(1) Additional Investigation. The Board shall not be limited in its inves-
tigation of an applicant’s qualifications for licensure to the information sup-
plied in the licensure application form and may direct additional investigation
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with respect to an applicant’s qualifications prior to deciding whether or not
the applicant is eligible to take the EPPP or the Jurisprudence examination or
enter into a residency contract.

(2) Record of Complaints. The Board shall review the Board’s records
of complaints and insert any reference to an applicant in the applicant’s file.

(3) State and National Databanks. The Board shall also make inquiry, if
appropriate, of other state, national or foreign certification or licensure
boards, the National Practitioner Databank (NPDB-NIPDB), the Association
of State and Provincial Psychology Boards’ Disciplinary Databank or Oregon

Judicial Information Network (OJIN) for relevant information.
Stat. Auth.: ORS 675.040, 675.045 & 675.050
Stats. Implemented: ORS 675.040, 675.045 & 675.050
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0020
Process and Disposition of Application for License

(1) Application Review Procedure. When the application and all of the
required supporting documents have been received, the application file shall
be reviewed for eligibility. The reviewer shall either:

(a) Approve the application. When the reviewer determines the applica-
tion is complete, a letter of approval shall be sent notifying the applicant of
eligibility to take the EPPP and the Jurisprudence examination and to enter
into a Resident Supervision Contract.

(b) Deny the application. If the application is denied, the reviewer shall
send the applicant a letter noting the reason.

(c) Full Board review. Under unusual circumstances, the application
will be reviewed by the full Board for determination of disposition.

(d) Applicants for licensure may appeal a decision by the reviewer by
requesting in writing an application review by the full Board.

(2) Active Application. The Board shall maintain an incomplete appli-
cation file for one year from the date the application was received. A file shall
be presumed inactive if Correspondence from the Board is returned as “unde-
liverable.”

(3) The Board may extend the application period upon written request
prior to the one year expiration date. Failure to receive a courtesy reminder
notice from the Board shall not relieve an applicant of the responsibility to
request an extension.

(4) Reapplication. If an application for licensure has been denied by the
Board for any reason, the Board will not review a second application until at
least one year has lapsed from the date of the previous denial.

(5) Information Changes. An Applicant must notify the Board immedi-
ately if any information submitted on the application changes, including but
not limited to: address and telephone number; complaints; disciplinary
actions; and, civil, criminal, or ethical charges and employment investigations
which lead to termination or resignation. Failure to do so may be grounds for

denial of the application or revocation of the license, once issued.
Stat. Auth.: ORS 675.040, 675.045 & 675.050
Stats. Implemented: ORS 675.040(1)(2)(3). 675.045(1)(2)(a)(b) , 675.050(1)(a)(b)(2)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1996, . & cert.
ef. 6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert.
ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-
2010, f. & cert. ef. 1-8-10

858-010-0025
Procedure for Written Examination

(1) National Written Examination. The Board shall utilize the
Examination for Professional Practice in Psychology (EPPP) developed by
the Professional Examination Service (PES) for the Association of State and
Provincial Psychology Boards (ASPPB).

(a) Applicants whose educational credentials and professional refer-
ences have been approved by the Board shall be eligible to take the EPPP.

(b) Eligible applicants prepared to take the EPPP must submit a written
request to the Board. The Board shall provide PES with the names of eligible
applicants.

(c) Applicants who have taken the EPPP prior to April 20, 1990, must
have passed the examination by achieving a score at or above the national
mean of doctoral candidates taking the examination for the first time on that
day. Applicants who have taken the EPPP prior to April 1993 must have
passed the examination by achieving a score at or above the national mean of
doctoral candidates taking the examination for the first time on that day or 75
percent, whichever is lower. The passing score for the EPPP from April 1993
to April 2001 shall be 140 or 70 percent. For computer administered forms of
the EPPP, the Board requires a scaled score of 500.

(d) Special Accommodations. The Board shall provide PES an approval
for special accommodations for a verified disability or for English as a sec-
ond language upon written request by the applicant as described in OAR 858-
010-0030(5).

(2) Re-examination. Any applicant who fails to achieve a passing score
on the EPPP shall be allowed to take the examination a second time. If the
examination is failed twice, the candidate must submit a written study plan

for the Board to review and approve.
Stat. Auth.: ORS 675.040 & 675.045
Stats. Implemented: ORS 675.040 & 675.045
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1980, f. & ef. 3-10-80;
PE 1-1981(Temp), f. & ef. 12-9-81; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-
23-82; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. &
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cert. ef. 4-3-91; PE 3-1993, f. & cert. ef. 4-13-93; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-
1995, f. & cert. ef. 2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-2001(Temp), f. & cert.
ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, . & cert. ef. 3-26-
08: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0030
Procedures for Oregon Jurisprudence Examination

(1) Jurisprudence Examination. The purpose of the examination is to
measure the candidate’s knowledge and application of state laws and regula-
tions related to the professional practice of psychology, including the
American Psychological Association’s ethical principles incorporated by
Board statute and rule.

(a) Candidates whose education credentials, training and references
have been accepted by the Board shall be notified in writing of their eligibil-
ity take the jurisprudence examination.

(b) The jurisprudence examination shall be administered at least twice
a year.

(2) Eligible candidates prepared to take the jurisprudence examination
must submit a written request to the Board postmarked at least 30 days prior
to the examination date and pay the examination fee.

(3) The Jurisprudence examination fee is not refundable.

(4) The applicant shall be given no less than two weeks’ notice of the
date, time and place of the applicant’s scheduled examination. Appearance at
the scheduled examination shall constitute a waiver of the prior written
notice.

(5) Special Accommodations. Requests for special accommodations for
a disability or for English as a second language must be made at the time of
the written request to sit for the examination is made, or when the disability
becomes known to the applicant. The request must include:

(a) Written verification of the disability from a qualified care provider
(i.e. a person certified or licensed by the state to provide such services) detail-
ing:

(A) Nature, extent and duration of disability;

(B) Recommendation(s) for accommodation.

(b) English as a Second Language: Written request for reasonable
accommodation detailing:

(A) Level of proficiency in English including, but not limited to, num-
ber of years speaking and/or writing English.

(B) History of special accommodations granted in similar testing cir-
cumstances.

(C) Other information to support request for special accommodation;

(D) Recommendation(s) for accommodation.

(6) Administration.

(a) The Board shall determine the questions on each examination and
shall determine the passing score.

(b) The Board shall provide a Candidate Handbook that includes a copy
of the Board’s examination rules and an explanation of the Board require-
ments related to scheduling and the conduct during the examination, current
examination study materials and the Candidate Handbook shall be available
at all times on the Board’s website at www.Oregon.gov/OBPE.

(c) Disqualification. A candidate sitting for the jurisprudence examina-
tion may be disqualified during or after the examination for conduct which
affects the integrity of the candidate’s performance or the examination.
Disqualification will result in denial of the candidate’s application.

(7) Scoring. Candidates shall be assigned a number so test scorers do
not know the identity of the test taker until the examination report is prepared
for the Board. The Board shall notify each candidate in writing regarding the
result of the examination within one week of the date of the examination. If
a candidate has a complaint under investigation, the Board may delay issuing
the licensure of that candidate until the complaint has been resolved.

(8) Reconsideration, Review and Reexamination.

(a) Within thirty days after notice of the examination results, a candi-
date who does not pass the examination may petition the Board in writing to
have their examination rescored.

(b) Review. A candidate who does not pass the examination may review
the examination record of incorrect questions and answers at the Board’s
office within a period of ninety days following the date of the examination
and upon written request to the Board. The purpose of the review is to assist
the candidate prepare to retake the examination. No more than one review
shall be allowed.

(c) Reexamination. A candidate who does not pass the examination may
be reexamined. If a candidate does not pass the second examination and wish-
es to take a third examination the candidate must submit a study plan for the
Board’s review and approval prior to sitting for the third examination. If a
candidate fails to pass the third examination, the candidate’s application for

licensure shall be denied.

Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050 & 675.065

Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050 & 675.065

Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1981(Temp), f. & ef.
12-9-81; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 1-1985(Temp),
f. & ef. 12-20-85; PE 1-1986, f. & ef. 7-1-86; PE 1-1988, f. & cert. ef. 7-25-88; PE 3-
1988(Temp), f. & cert. ef. 11-30-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. & cert.
ef. 4-3-91; PE 2-1991, f. 8-15-91, cert. ef. 8-16-91; PE 3-1992(Temp), f. & cert. ef. 12-10-91;
PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1995, f. & cert. ef.
2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; PE 1-1997, f. & cert. ef. 6-17-97; BPE 1-
2000(Temp), f. 3-8-00, cert. ef. 3-8-00 thru 9-4-00; BPE 3-2000, f. & cert. ef. 9-7-00; BPE
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1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE
4-2002, f. & cert. ef. 10-11-02; BPE 1-2004(Temp), f. & cert. ef. 3-2-04 thru 8-29-04; BPE
2-2004, f. & cert. ef. 8-30-04; BPE 1-2006, f. 8-29-06, cert. ef. 9-1-06; BPE 1-2008, f. & cert.
ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0034
Criminal Background Checks

(1) The purpose of these rules is to provide for the reasonable screen-
ing of all applicants for licensure, and licensees who are under investigation,
on or after March 1, 2010 in order to determine if they have a history of crim-
inal behavior and are not fit to be issued a license by the Board.

(2) These rules are to be applied when evaluating the criminal history
of an applicant for licensure or a licensee under investigation and conducting
fitness determinations based upon such history. The fact that an applicant has
cleared the criminal history check does not guarantee the granting of a
license. The fact that a licensee under investigation has cleared the criminal
history check does not guarantee continued licensure.

(3) The Board may require fingerprints of all applicants for a psychol-
ogist or psychologist associate license to determine fitness to practice. The
Board may require licensees under investigation to provide fingerprints when
the Board has a rational reason to determine if the licensee has a history of
criminal behavior. Fingerprints will be provided on prescribed forms provid-
ed by the Board. Fingerprints may be obtained at a law enforcement office or
at a private service acceptable to the Board; the Board will submit finger-
prints to the Oregon Department of State Police to conduct a Criminal
History Check and a National Criminal History Check. Any original finger-
print cards will subsequently be destroyed by the Oregon Department of State
Police in accordance with ORS 181-534(4).

(4) The Board may determine whether an applicant is fit to be granted
a license, or whether a licensee under investigation is fit for continued licen-
sure, based on the criminal records background check, any false statements
made regarding their criminal history, any refusal to submit or consent to a
criminal records check including fingerprint identification. The Board may
make a fitness determination conditional upon applicant’s or licensee’s
acceptance of probation, conditions, limitations, or other restrictions upon
licensure.

(5) Except as otherwise provided in section (2), in making the fitness
determination, the Board shall consider:

(a) The nature of the crime;

(b) The facts that support the conviction or pending indictment or that
indicate the making of the false statement;

(c) The relevancy, if any, of the crime or the false statement to the spe-
cific requirements of the applicant’s or licensee’s present or proposed license;
and

(d) Mitigating circumstances relevant to the responsibilities and cir-
cumstances of the license. Mitigating circumstances include but are not lim-
ited to:

(A) The passage of time since the commission of the crime;

(B) The age of the applicant or licensee at the time of the crime;

(C) The likelihood of a repetition of offenses or of the commission of
another crime;

(D) The subsequent commission of another relevant crime;

(E) Whether the conviction was set aside and the legal effect of setting
aside the conviction; and

(F) Evidence, if any, of rehabilitation submitted.

(6) All requested background checks include available state and nation-
al data, unless obtaining one or the other is an acceptable alternative.

(7) In order to conduct the Oregon and National Criminal History
Check and fitness determination, the Board may require additional informa-
tion from the licensee under investigation or applicant as necessary, such as
but not limited to, proof of identity; residential history; names used while liv-
ing at each residence; or additional criminal, judicial or other background
information.

(8) Criminal offender information is confidential. Dissemination of
information received under HB 2157 is only available to people with a
demonstrated and legitimate need to know the information. The information
is part of the investigation of an applicant or licensee and as such is confi-
dential pursuant to ORS 676.175(1).

(9) The Board will permit the individual for whom a fingerprint-based
criminal records check was conducted to inspect their own state and national
criminal offender records and, if requested, provide the individual with a
copy of their own state and national criminal offender records.

(10) The Board may consider any conviction of any violation of the law
in compliance with ORS 670.280, and for which the court could impose a
punishment. The Board may also consider any arrests and court records that
may be indicative of an individual’s inability to perform as a licensee with
care and safety to the public.

(10) The Board may consider any conviction of any violation of the law
for which the court could impose a punishment and in compliance with ORS
670.280. The Board may also consider any arrests and court records that may
be indicative of an individual’s inability to perform as a licensee with care
and safety to the public.

(11) If an applicant or licensee is determined not to be fit for licensure,
the applicant or licensee is entitled to a contested case process pursuant to
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ORS 183.414-470. Challenges to the accuracy or completeness of informa-
tion provided by the Oregon Department of State Police, Federal Bureau of
Investigation and agencies reporting information must be made through the
Oregon Department of State Police, Federal Bureau of Investigation, or
reporting agency and not through the contested case process pursuant to ORS
183.

(12) If the applicant or licensee successfully contests the accuracy or
completeness of information provided by the Oregon State Police, the Federal
Bureau of Investigation or other agency reporting information to the Board,
the Board will conduct a new criminal history check and reevaluate the crim-
inal history upon submission of a new criminal history request form.

(13) If the applicant discontinues the application process or fails to
cooperate with the criminal history check process, the application is consid-

ered incomplete.
Stat. Auth.: ORS 181.534, 675.070
Stats. Implemented: ORS 181.534, 675.070
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0036
Guidelines for Supervised Work Experience Psychologists

(1) Policy. Two years of supervised work experience is required for
licensure. A minimum of one year of the required work experience must take
place after the doctorate degree is conferred.

(a) One year of supervised work experience is defined as 1,500 hours of
psychological work performed over a period not less than twelve months.

(b) The Board may approve one year of pre-doctoral supervised work
experience if the experience was a formal requirement of the applicant’s doc-
toral program.

(c) Psychological work is defined as psychotherapy and treatment for
an individual or group; diagnosis and assessment; completing documentation
related to diagnosis or treatment provided; treatment planning; termination
reports; chart reviews; client care meetings and consultation; psychological
testing; research related to client care; report writing; and receiving formal
training including workshops and conferences.

(d) At least 50% of psychological work must be face-to-face client con-
tact.

(e) For the purposes of licensure, psychological work does not include
business development; credentialing activities; marketing; purchasing; creat-
ing forms; administrative billing or other business management activities.

(2) The following guidelines shall be used by the Board to define
supervised employment. While obtaining postdoctoral supervised work expe-
rience, the applicant must be in a Board approved Resident Supervision
Contract:

(a) Working under the supervision of an Oregon licensed psychologist
licensed in Oregon for at least two years; or

(b) Working under the supervision of an Oregon licensed psychologist
licensed for at least two years in a state with licensing standards comparable
to Oregon.

(c) Supervised employment in other jurisdictions must be In a formal
supervised work experience arrangement under the supervision of a psychol-
ogist who has been licensed for at least two years in a state with licensing
standards comparable to Oregon or

(d) For the period April 8, 2008 through December 31, 2009, an
employee of an institution or agency exempt from licensure under ORS
675.090 (1)(e), who provides documentation of supervision by a psychologist
licensed for at least two years may, at the discretion of the Board, receive
supervised employment credit.

(3) Applicants whose educational credentials and professional refer-
ences have been approved by the Board shall be eligible to enter into a
Resident Supervision Contract as described in subsection (2)(a) of this rule.

(a) Resident status shall begin the date the Board approves the Resident
Supervision Contract.

(b) Termination of a Resident Supervision Contract will be granted by
the Board at the written request of the supervisor or the resident. The termi-
nation shall be effective at the time the Board approves the request in writing.

(c) If the supervisor is to be paid for supervision payment must be in the
form of a per-hour fee.

(d) Supervision of more than two residents concurrently shall require
prior approval by the Board.

(4) Resident’s Responsibilities. The resident’s conduct must conform to
the following standards:

(a) Title. The resident must be designated at all times by the title “psy-
chologist resident.” All signed materials, letterheads, business cards, tele-
phone directory listings, Internet postings; brochures, insurance billings and
any other public or private representation must include the individual’s title
as “psychologist resident” and the supervisor’s name and designation “super-
visor.”

(b) Scope of Practice. The resident will only offer services in those
areas that the supervisor is competent.

(c) Nature of Supervision. The resident must obtain frequent and regu-
lar supervision meetings throughout the duration of the Resident Supervision
Contract. The resident must provide the supervisor with a periodic evaluation

February 2010: Volume 49, No. 2
61



ADMINISTRATIVE RULES

of all cases and psychological activities in which the resident is engaged. The
resident’s practice must comply with Oregon laws and administrative rules.

(d) The supervisor is not required to be working on-site with the resi-
dent.

(e) Non-routine individual supervision may occur by electronic means
when geographical distance, weather or emergency prohibit a face-to-face
meeting.

(f) Frequency. If a resident works 1-20 hours in a week the resident
must at least one hour of individual supervision every week. If a resident
works more than 21hours in a week the resident must receive at least two
hours of supervision every week. One hour must be individual and one hour
may be group supervision. On a non-routine basis individual supervision may
be delayed up to 14 days to accommodate vacations, illness, travel or
inclement weather.

(A) Group supervision must be:

(i) A formal and on-going group of at least three mental health profes-
sionals;

(ii) Facilitated by a licensed mental health professional;

(iii) Approved by the resident’s supervisor; and

(iv) All legal and ethical issues must be referred back to the supervisor
if the group facilitator is not a licensed psychologist.

(g) Duration. The resident status is a transitional step toward licensure
and is not intended as a means to avoid licensure. A Psychologist Resident
Contract shall be effective for a period, not to exceed two years from the date
of Board approval. The Board may extend the contract beyond two years
upon a written request from the resident and the supervisor prior to the expi-
ration of the contract. Failure to receive a courtesy reminder notice from the
Board shall not relieve the resident of the responsibility to request an exten-
sion.

(h) Confidentiality. The resident must advise all clients orally and in
their informed consent policy that the supervisor may have access to all infor-
mation and material relevant to the client’s case.

(i) Promptly communicate to the Board any significant interruption or
expected termination of the Resident Supervision Contract;

(j) The resident must provide the Board with a Supervisor Evaluation
Report at the conclusion, or termination of the Resident Supervision
Contract.

(5) Responsibilities of the Supervisor. The supervisor’s conduct must
conform to the following standards:

(a) Closely review, supervise and evaluate representative and problem
cases with attention to diagnostic evaluation, treatment planning, ongoing
case management, emergency intervention, recordkeeping and termination;

(b) Countersign all psychological reports and professional correspon-
dence produced by the resident; and ensure that letterhead, business cards,
telephone directory listings, brochures, insurance billing and any other pub-
lic or private representation includes the appropriate title of “Psychologist
Resident” or “Psychologist Associate Resident” the supervisor’s name and
designation as “supervisor” Client progress notes do not need to be co-signed
by the supervisor.

(c¢) Review with the resident, Oregon laws and administrative rules
related to the practice of psychology, including the 2002 APA “Ethical
Principles of Psychologists and Code of Conduct,” professional relationships
and referrals, protection of records, billing practices, recordkeeping and
report writing;

(d) Assist the psychologist resident in developing a plan to prepare for
the national written exam and the Oregon jurisprudence examination;

(e) Promptly communicate to the Board any professional or ethical con-
cerns regarding the resident’s conduct or performance;

(f) Promptly communicate to the Board any significant interruption or
expected termination of the Resident Supervision Contract;

(g) Ensure that the resident has access to supervision by telephone to
discuss urgent matters, if the supervisor is unavailable for any reason, during
a period not to exceed fourteen days;

(h) In the absence of the primary supervisor, not to exceed fourteen
days, one-on-one supervision hours may be conducted retro-actively.

(i) Keep notes of each supervisory session, and provide them to the
Board upon request;

(j) Maintain a record of hours of supervision and provide it to the Board
upon request and

(k) Provide the Board with a Resident Evaluation Report at the conclu-
sion, or termination, of the Resident Supervision Contract.

(6) Associate Supervisor. Any supervision of the resident by a person
other than the primary supervisor must be identified in the Resident Contract
and approved by the Board.

(a) The associate supervisor is responsible for providing supervision as
described in section (5) of this rule in the event that the primary supervisor is
unavailable for any reason; and

(b) The associate supervisor is responsible for reporting any profes-
sional or ethical concerns regarding the resident’s conduct or performance to

the primary supervisor and the Board.
Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050, 675.065 & 675.110
Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050, 675.065, 675.110
Hist.: PE 1-1988, f. & cert. ef. 7-25-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. &
cert. ef. 4-3-91; PE 2-1991, f. 8-15-91, cert. ef. 8-16-91; PE 4-1993, f. & cert. ef. 7-19-93; PE
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1-1996, f. & cert. ef. 6-25-96; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 4-2002, f. & cert. ef.
10-11-02; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0037
Supervised Work Experience — Psychologist Associate

(1) Applicants must complete a one year full-time internship or one
year of other supervised learning practicum deemed equivalent by the Board.

(2) Applicants must complete three years of full-time post-masters
degree supervised work experience. The guidelines used by the Board to
define the three-year supervised work experience requirement for psycholo-
gist associate applicants shall conform to those guidelines used in OAR 858-
010-0036, except that:

(a) The resident shall be designated at all times by the title “psycholo-
gist associate resident” and

(b) A Resident Supervision Contract will be effective for a period not to
exceed four years. The Board, in its discretion, may extend the contract
beyond four years.

Stat. Auth.: ORS 675.065 & 675.110

Stats. Implemented: ORS 675.065 & 675.110

Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0038
Continued Supervision — Licensed Psychologist Associate

Before the initial license is issued, the psychologist associate and the
supervising psychologist must submit a “Contract for Continued Supervision
of a Licensed Psychologist Associate” Day-to-day supervision of the
licensed psychologist associate is the responsibility of the supervisor and
includes such face-to-face consultation as is required by the nature of the
work of the psychologist associate, and is consistent with accepted profes-
sional practices in psychology.

Stat. Auth.: ORS 675.065 & 675.110

Stats. Implemented: ORS 675.065 & 675.110
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0039
Application for Independent Status — Psychologist Associate

A licensed psychologist associate may apply to the Board for approval
to function as an independent psychologist associate. Independent status will
be granted only after at least three years of work as a licensed psychologist

associate at a demonstrated high level of professional proficiency.
Stat. Auth.: ORS 675.065 & 675.110
Stats. Implemented: ORS 675.065 & 675.110
Hist.: BPE 12010, f. & cert. ef. 1-8-10

858-010-0041
License Renewals

(1) Before the Board will issue a license or approve a request for active
or semi-active status under ORS 675.110, a licensee must:

(a) Submit a signed Renewal Notice and Affidavit attesting to meeting
the continuing education requirements of OAR 585-040-0015 and reporting
any history of felony convictions, pending criminal charges or history of dis-
cipline;

(b) Pay the appropriate fee; and

(c) Pay the delinquent fee (if any).

(2) Semi-Active License.

(a) Continuing education requirements shall be the same as for active
licensees as described in OAR 858-040-0015.

(b) Before the Board will approve a request for semi-active status a
licensee must:

(A) Be at least 62 years of age; and

(B) Not engage in the practice of psychology as defined in ORS
675.020 for more than twenty client contact hours per week.

(3) A Renewal Notice and Affidavit and the correct fee must be post-
marked by the stated due date to be considered timely. Licensee holds the
burden of proof of mailing.

(4) Delinquent Fees.

(a) A delinquent fee must be paid for a licenses renewed after the stat-
ed due date. The Board shall have discretion to waive this fee in documented
hardship cases.

(b) If license renewal and delinquent fees are not paid within 30 days
immediately following the due date defined in section (3), the license shall
lapse.

(c) To renew a license that has lapsed for nonpayment of the renewal or
delinquent fees, an individual must:

(A) Submit a completed Application for Reinstatement postmarked
within sixty days of the stated due date on the Renewal Notice and Affidavit;
and

(B) Attest that the individual has to not engaged in the unlicensed prac-
tice of psychology during the lapsed period; and

(C) Pay the required fee.

(5) Failure to receive a courtesy renewal reminder from the Board shall

not relieve a licensee of renewal requirements and consequences.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

February 2010: Volume 49, No. 2
62



ADMINISTRATIVE RULES

858-010-0050
Inactive Status

Inactive status may be granted to licensees who have made a request in
writing to the Board.

(1) To reactivate a license from inactive status to active or semi-active
status the licensee shall request in writing and report professional and con-
tinuing education activities covering the period since the inactive license was
granted.

(2) Reactivation Request. If the written request to reactivate a licensee
from inactive status to active or semi-active status occurs within five years the
Board may, at its discretion, reactivate the license.

(3) If the Board determines that the licensee has not engaged in profes-
sional and continuing education activities sufficient to maintain professional
competence, or if the written request to reactivate the license is not received
within five years, the licensee must re-take the Oregon jurisprudence exami-
nation and obtain a passing score.

(4) If the inactive licensee does not pass the Oregon jurisprudence
examination, the Board may require the submission of a study plan designed
to correct deficiencies in the licensee’s examination performance and/or
require that the licensee establish a Board approved consultation relationship
as described in OAR 858-010-0036 the duration of which may be specified
by the Board.

(5) The Board may reactivate the license upon receipt of documentation
that the proposed study plan and/or period of consultation has been success-
fully completed and the deficiencies rectified, or at its discretion, may require

the re-take and successful passing of the Oregon jurisprudence examination.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 3-1980, f. & ef. 12-12-
80; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 2-1988, f. & cert. ef.
10-7-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f. &
cert. ef. 7-14-92; PE 3-1993, f. & cert. ef. 4-13-93; Renumbered to 858-040-0010; PE 1-1996,
f. & cert. ef. 6-25-96; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08;
BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0055
Limited Permits

(1) The Board may grant a limited permit to practice psychology in the
State of Oregon to individuals who possess and have maintained an active
license as a psychologist in another jurisdiction in good standing. Applicants
must:

(a) Submit an Visitor’s Permit Application or a Temporary Permit
Application;

(b) Submit proof of licensure in good standing from other jurisdictions;

(c) Pay the limited permit fee;

(d) Submit a statement certifying that the applicant has read and under-
stands Oregon laws relating to the practice of psychology.

(2) Limited Permit Types.

(a) Visitor’s Permit. A visitor’s permit may be issued to psychologists
that do not intend to seek full licensure in Oregon, and are providing psycho-
logical services for a limited, time-specific period only.

(A) A statement of work must be submitted with the Visitor’s Permit
Application, and whenever the psychologist re-enters Oregon.

(B) The statement of work must include purpose, location, and the spe-
cific dates of service.

(C) A visitor’s permit shall be effective for no more than 30 days in a
12 month period.

(b) Temporary Permit. The Board may grant a temporary permit to an
approved applicant for full licensure in Oregon.

(A) Individuals applying for a temporary permit that do not have a min-
imum of five years of licensure must consult with an Oregon licensed psy-
chologist at least one hour per week on matters pertaining to Oregon laws.
The consultant must agree and be named on the Limited Permit Application.

(B) A temporary permit shall be effective for no more than 180 calen-
dar days. Applicants granted a temporary permit must take the jurisprudence
examination within 180 days from the date the permit is approved.

(C) Failure to pass the jurisprudence examination shall result in cancel-
lation of the temporary permit. The Board has discretion to extend the tem-
porary permit for an additional 30 days in order to allow the applicant time to
transition clients to another provider.

(D) Applicants whose temporary permit is cancelled may submit a
Consultation Contract for Board approval to continue providing services after

the cancellation date.
Stat. Auth.: ORS 675.063
Stats. Implemented: ORS 675.063
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1990, f. & cert.
ef. 2-16-90; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1995, f. & cert. ef. 2-16-95; PE 1-1996, f.
& cert. ef. 6-25-96; BPE 1-1999(Temp), f. & cert. ef. 3-2-99 thru 7-1-99; BPE 2-1999, f. &
cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE
1-2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-010-0060
Psychological Records

(1) Maintenance and retention of records. The psychologist or psychol-
ogist associate rendering professional services to an individual client or serv-
ices billed to a third party payer, shall maintain professional records for a
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client for a minimum of seven years from the date of last service. The records
shall include:

(a) The name of the client and other identifying information;

(b) The presenting problem(s) or purpose or diagnosis;

(c) The fee arrangement;

(d) The date and substance of each billed or service-count contact or
service;

(e) Any test results or other evaluative results obtained and any basic
test data from which they were derived;

(f) Notation and results of formal consults with other providers;

(2) A copy of all test or other evaluative reports prepared as part of the
professional relationship;

(h) Any releases executed by the client;

(i) Any signed informed consents.

(2) Disposition in case of death or incapacity of the licensee.
Psychologists and psychologist associates shall make necessary arrange-
ments for maintenance of and access to client records to ensure confidential-
ity in case of death or incapacity of the licensee.

(3) Oregon licensees shall name a Qualified Person to intercede for
client welfare and to make necessary referrals, when appropriate, and shall
keep the Board notified of the name of the qualified person. The Board shall
not release the name of the qualified person except in the case of the death or
incapacity of the licensee or if the licensee is inactive or has resigned and the
former client is unable to locate the licensee.

(4) Qualified Person. A qualified person under this rule is an active or

semi-active Oregon licensed psychologist.
Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050, 675.065 & 675.110
Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050, 675.065, 675.110
Hist.: PE 1-1996, f. & cert. ef. 6-25-96; BPE 4-2002, f. & cert. ef. 10-11-02; BPE 1-2010, f.
& cert. ef. 1-8-10

858-010-0065
Resignation of License Holder
A person holding a valid Oregon license to practice psychology may
voluntarily resign their license by:
(1) Submitting a written resignation with the Board’s Administrator.
(2) Submission of a voluntary resignation shall not affect investigations

or disciplinary actions.
Stat. Auth.: ORS 675.070
Stats. Implemented: ORS 675.070(2)(d)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-1999(Temp),
f. & cert. ef. 3-2-99 thru 7-1-99; BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2004, f. & cert. ef.
8-30-04; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0015
Management of Complaints

(1) Consumer Protection Committee. The Board Chair may appoint a
Consumer Protection Sub-Committee comprised of one public member and
two professional members.

(2) The Consumer Protection Committee shall:

(a) Provide direction and consultation to the Board’s investigator and
the Board’s Administrator; and

(b) Make recommendations to the Board when necessary.

(3) Any Board member or Board staff member who has a conflict of
interest with respect to any complaint shall declare the conflict and shall not
participate in the investigation, disposition, or any other activity concerning

the complaint.
Stat. Auth.: ORS 675.020 & 675.110
Stats. Implemented: ORS 675.110(8)
Hist.: BPE 2-1999, f. & cert. ef. 7-16-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0025
Complaints on Which the Board Can Act

Any complaint submitted to the Board must be specific as to the con-
duct upon which the complaint is based and why this conduct is cause for a
complaint. The Board will review and accept for consideration complaints
which might affect the licensure of psychologists and psychologist associates
who are already licensed or are candidates for licensure, or which concern the
possible practice of psychology by non-psychologists or unlicensed psychol-
ogists. A complaint concerning a licensed psychologist associate or psychol-
ogist resident may be regarded as a complaint against the supervisor. Other
types of complaints will be rejected, or, if authorized by ORS 676.160 to
676.180, may be referred to appropriate individuals or groups with the con-

sent of the complainant.
Stat. Auth.: ORS 675.070
Stats. Implemented: ORS 675.070(2)
Hist.: BPE 3-1999, f. & cert. ef. 7-6-99; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0035
Form of Complaints

(1) If the complaint is first made in verbal form, is tentative, or undoc-
umented, the Board shall require a statement in writing, accompanied by doc-
umentation and a signed complaint form. The Board will advise a com-
plainant about the nature and form of documentation required. The Board
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shall provide all complainants with copy of ORS 676.160, Processing of
Complaints Against Health Professionals.

(2) If the complainant is a client or former client of the respondent, the
complainant must sign a waiver of confidentiality allowing the Board and its
counsel access to records and other materials which are the ethical and legal
responsibility of the respondent. Refusal by a complainant to comply with
this requirement may result in dismissal of the complaint.

(3) If a Board member becomes a complainant or a respondent, the
same procedures will apply as in any other case. The Board member will
abstain from any participation in discussion and deliberations of the Board

regarding the complaint.
Stats. Auth.: ORS 675.020 & 675.110
Stats. Implemented: ORS 675.110
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0045
Notice and Investigation Process

(1) Notice to Respondent. The Board’s Administrator shall notify the
respondent by letter when a complaint is filed, or an investigation has been
initiated, into respondent’s conduct or practice. The notice letter shall provide
respondent with a citation to the laws and regulations that apply to the inves-
tigation. The notice letter shall also set out the general allegations to be inves-
tigated. The investigator may modify the scope of the investigation as need-
ed. The Board Administrator may delegate this notification procedure to the
Board’s investigator.

(2) Notice to Supervisors. When a complaint is filed against an individ-
ual acting under the supervision of a licensed psychologist, the supervising
psychologist(s) shall be notified that any investigation into the conduct of the
supervisee may affect the licensure of the supervisor(s). The Board may open
a companion investigation naming the supervisor(s).

(3) Purpose of Investigation. The purpose of the investigation shall be
to determine whether sufficient credible evidence exists of violation of rules
or laws administered by the Board to justify issuance of a Notice of Intent to
Impose sanctions against a person licensed by the Board or such other action
as the circumstances may warrant.

(4) Scope of Investigation. The investigator shall seek guidance as
appropriate and necessary from individual Board members, the full Board,
agency legal counsel, and the Board’s administrator. Should the Board decide
to operate with a Consumer Protection Committee structure, that committee
shall serve as the primary source of guidance for the investigator.

(5) Cooperation. Failure by Respondent to cooperate with a board
investigation constitutes unprofessional conduct per ORS 675.070(2).
Cooperation by respondent includes:

(a) Making a diligent and documented good faith effort to obtain all
necessary information releases for a full investigation of the allegations pre-
sented in the notice letter;

(b) Sending a complete case file to the Board’s investigator;

(c) Being available for a personal interview with the Board’s investiga-
tor; and

(d) Responding to questions presented by the Board’s investigator.

(6) Duty of the Investigator. The investigator shall collect evidence,

interview witnesses and make a written report to the Board.
Stat. Auth.: ORS 675.020 & 675.110
Stats. Implemented: ORS 675.110
Hist.: BPE 3-1999, f. & cert. ef. 7-6-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0055
Investigator’s Report to the Board

(1) When the investigation is complete, the investigator will make an
investigation report to the Board, in accordance with the timeline and proce-
dures outlined in ORS 183.310 to 183.500 and 676.160 to 676.180, and shall
clearly set forth the issues on which the Board should consider possible
action.

(2) The Board shall consider the investigator’s report and the standards
for disciplinary actions under its statutes and OAR 858-010-0075. The Board
may:

(a) Dismiss the Complaint;

(b) Continue the investigation; or

(c) Issue a Thirty-Day Letter. The Board administrator shall notify the
respondent of the specific allegations of conduct that may constitute viola-
tions of APA Ethical Principles or Oregon statutes and administrative rules in
the view of the Board. The letter shall require a response from the respondent
within 30 days from the date of mailing and provide warning that failure to
respond may result in Board disposition of the complaint without the

response.
Stats. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2010, f.
& cert. ef. 1-8-10

858-020-0065
Board Action

(1) Upon consideration of the Respondent’s response to the specific
allegations in the Thirty-Day letter, the Board may:
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(a) Dismiss the complaint; or

(b) Institute disciplinary action under ORS 675.070; 675.085; and
675.100 by contested case notice pursuant to the provisions of ORS 183.310
to 183.550.

(2) The Board shall give notice of its action to all parties involved. The
Board’s administrator shall provide notice when a complaint is dismissed.

Stat. Auth.: ORS 675.110

Stats. Implemented: ORS 675.110
Hist.: BPE 3-1999, f. & cert. ef. 7-6-99; BPE 1-2010, f. & cert. ef. 1-8-10

858-020-0085
Board Records

If the Board determines to take disciplinary action in accordance with
ORS 675.070 to restrict, suspend, or revoke a license, notice to this effect will
be published in a Board publication and published on the Board’s website.
Final disciplinary actions will also be reported to the National Practitioner
Databank (NPDB-NIPDB), the Association of State and Provincial

Psychology Boards’ Disciplinary Databank.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2010, f.
& cert. ef. 1-8-10

858-030-0005
Application, Examination and Licensing Fees

1) Application: $300

(2) Jurisprudence Examination: $150

(3) License Fees

(a) The license renewal fee for an Active psychologist and psychologist
associate shall be calculated on an annual amount of $375.

(b) The license renewal fee for a Semi-Active psychologist and psy-
chologist associate shall be calculated on an annual amount of $187.50.

(c) The license renewal fee for Inactive psychologist and psychologist
associate shall be $50 and paid on a biennial amount of $100.

(d) Effective for the renewal periods beginning January 1, 2010, the
Board will phase in the implementation of two year license on a birth month
renewal schedule.

(e) The Board shall impose a Delinquency Fee of $200 for licenses
renewed within thirty days after the stated due date.

(f) The Board shall have discretion to waive the delinquency fee in
hardship cases.

(4) Limited Permit: $100

(5) Miscellaneous Fees. Most materials and information are available
through the Board website at www.oregon.gov/obpe or may be purchased in
accordance with ORS 192.440(2).

(a) Certified Verification of Licensure: $5

(b) Certified Transfer of Application Information: $20

(c) Student Loan Deferment Letter: $5

(d) Duplicating Request: $2.50 for the first five copies; $.25 for each
copy thereafter

(e) Laws and Administrative Rules: $5

(f) Electronic File of Mailing Labels: $35

(g) Application Packet, including Laws and Administrative Rules: $10

(h) Duplicate Wall Display Certificate of Licensure: $12.00

(i) Certified Duplicate License: $10 and

(j) Cumulative Disciplinary Report: $7.50

Stat. Auth.: ORS 675.110 & 675.115

Stats. Implemented: ORS 675.110 & 675.115

Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 7, f. 10-21-74, ef. 11-11-74; PE 9, f. 2-3-75, ef. 2-
25-75; PE 1-1978, f. & ef. 9-5-78; PE 1-1979, f. & ef. 9-5-79; PE 2-1980, f. & ef. 9-23-80;
PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 1-1983, f. & ef. 11-1-83;
PE 2-1989, f. & cert. ef. 5-24-89; PE 3-1992, f. & cert. ef. 7-14-92; PE 2-1993(Temp), . &
cert. ef. 3-18-93; PE 4-1993, f. & cert. ef. 7-19-93; Renumbered from 858-010-0060; PE 5-
1993, f. & cert. ef. 10-6-93; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-1999(Temp), f. & cert.
ef. 3-2-99 thru 7-1-99; BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2000, f. 9-7-00, cert. ef. 10-
15-00; BPE 2-2001(Temp), f. 8-31-01, cet. ef. 10-12-01 thru 2-27-02; BPE 3-2001(Temp), f.
& cert. ef. 10-12-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert.
ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2009(Temp), f. 9-29-09, cert. ef. 10-
1-09 thru 12-31-09; BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0015
Basic Requirements

(1) Licensees must earn at least 50 continuing education credits during
the period between license renewals. Continuing education credit must be
reported as follows:

(a) Licensees must submit a Renewal Notice and Reporting Affidavit to
the Board office with the fee on or before the due date printed on the notice.

(b) An unsigned or incomplete Renewal Notice and Reporting Affidavit
shall be returned to the licensee.

(2) New Licensees. There is no continuing education reporting required
for individuals licensed less than twelve months on their first renewal date.
Continuing education shall be pro-rated for individuals licensed less than
twenty-four months on their first renewal date.

(3) All active and semi-active licensees must complete four hours of
professional ethics in each reporting period.
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(4) All active and semi-active licensees must complete a minimum of
seven hours of continuing education dedicated to the topic of pain manage-
ment

(a) One hour must be a course provided by the Oregon Pain
Management Commission.

(b) The pain management requirement must be reported within twenty-
four months of the first Renewal Notice and Affidavit.

(5) No continuing education reporting is required for licensees request-
ing a change from active or semi-active to inactive status.

(6) No continuing education reporting is required for inactive licensees.

(7) The Board may grant exemptions in whole or in part from continu-
ing education requirements, including extension of deadlines, in documented

hardship cases.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f.
& cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0020
Failure to Comply

(1) A Renewal Notice and Reporting Affidavit shall be deemed timely
if it is postmarked by the stated due date of the reporting year. Burden of
proof of mailing is on the licensee.

(2) A licensee whose Renewal Notice and Reporting Affidavit is not
postmarked by stated due date shall pay a delinquent fee.

(3) An individual whose license has lapsed for failure to submit a
Renewal Notice and Reporting Affidavit and delinquent fee within 30 days
after the due date must submit re-apply for licensure according to OAR 858-
010-0010.

(4) An individual whose license has been revoked for noncompliance of

continuing education requirements must re-apply for licensure.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(3)(14)
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0025
Continuing Education Reporting

(1) Before a license will be renewed under ORS 675.110 a licensee
must a Renewal Notice and Reporting Affidavit.

(a) A copy of the Renewal Notice and Reporting Affidavit is available
on the Board’s website at www.obpe.state.or.us.

(b) A paper copy of the form may be obtained by sending a stamped,
self-addressed envelope to the Board’s office with a request for the form.

(2) Renewal Notice and Reporting Affidavits must be postmarked by
the due date printed on the notice to be timely. Burden of proof of mailing is

on the licensee.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0026
Continuing Education Random Audit

(1) The Board will conduct a random audit of continuing education
compliance each year.

(2) Unless the licensee is contacted for an audit, certificates of atten-
dance or other proof of continuing education activities should not be sent to
the Board, but must be retained by the licensee for two years after the report-
ing period.

(3) To obtain credit during an audit, the following information must be
typed or printed provided in legible form on the Board’s Continuing
Education Audit Report:

(a) Activity Title For multi-session or multi-day activities, titles of sep-
arate sessions attended;

(b) Dates attended, including month, day, and year;

(c) Organization sponsoring the program;

(d) Full name and degree of qualified instructor;

(e) Hours claimed according to OAR 858-040-0055.

(f) To obtain credit for writing published articles and books, the fol-
lowing information must be provided on the Continuing Education Audit
Report as follows:

(A) Publisher;

(B) Title of publication;

(C) Dates of publication; and

(D) Hours claimed according to OAR 858-040-0055.

(4) Responsibility for documenting the acceptability of the program and
the validity of credit rests with the licensee.

(5) The following shall constitute evidence of completion:

(a) For courses taken for academic credit from accredited universities
and colleges: a copy of a transcript showing satisfactory completion of the
course;

(b) For non-academic courses taken, a certificate of attendance;

(c) For formal individual home study programs, written evidence of
completion from the sponsor;
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(d) For formally organized study groups, a copy of the study group syl-
labus, and the recorder’s study group meeting minutes;

(e) For consultation or supervision, copies of cancelled checks, or
signed verification by the psychologist providing services; and

(f) For published material, a copy of pages of the material showing title,
author, and date of publication.

(6) If a CE report or documentation is not approved, the licensee shall
be so notified and shall be granted a period of time by the Board in which to

correct the deficiencies noted.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0035
Programs Which Qualify for Continuing Education Credit

Policy. Acceptable continuing education must be a learning activity
which contributes directly to the professional competence of the licensee.

(1) Program Prerequisites. Continuing Education programs shall quali-
fy for credit if:

(a) The subject matter deals primarily with substantive psychological
issues, skills or laws, rules and ethical standards related to one’s role as a psy-
chologist or psychologist associate.

(b) The program is conducted by a qualified instructor or discussion
leader. A qualified instructor or discussion leader is a person whose back-
ground, training, education, or experience makes it appropriate for the person
to make a presentation or lead a discussion on the subject matter; and

(c) A record of attendance, such a certificate of completion, is obtained.

(2) Qualifying Programs. The following shall qualify for continuing
education credit provided they comply with all other CE requirements:

(a) Substantive professional development programs of recognized men-
tal health organizations;

(b) University or college courses. Each classroom hour shall equal one
qualifying hour;

(c) Formally organized work place educational programs;

(d) Formally organized study groups that comply with the following;

(A) At least two other mental health professionals attend;

(B) The study group prepares and preserves a syllabus of meeting dates
and study topics in advance;

(C) A record is kept of each study group meeting. The record must
include the names of the participants present, the subject matter and refer-
ences which relate to any written material utilized; and

(e) Supervision or Consultation Received for a fee from an Oregon
licensed Psychologist.

(A) Credit shall be given only to the licensee receiving supervision or
consultation, not to the licensee providing supervision or consultation.

(B) No credit shall be given to licensees receiving supervision to fulfill
licensure or discipline requirements.

(f) Home Study including non-interactive internet and tele-courses.

(g) Published articles and books on substantive psychological issues.

(h) Service as Lecturer, Discussion Leader, or Speaker on substantive
psychological issues.

(A) Credit as a lecturer, discussion leader, or speaker may be claimed
for work that is either paid or unpaid.

(B) Credit shall be allowed for the first time a course is taught. No cred-
it shall be allowed for repeat presentations unless an instructor can demon-
strate that the program content was substantially changed and such change
required significant additional study or research.

(i) Ethics.

(j) Oregon Board of Psychologist Examiners committee volunteer.

(k) Ethics Committee meetings of professional associations.

(1) Pain Management.

(m) Office records organization; records maintenance and security pro-
cedures; office procedures; office staff training related to records mainte-

nance and security procedures; billing software instruction.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02, 858-040-0035(2)
Renumbered from 858-040-0045; BPE 4-2002, f. & cert. ef. 10-11-02; BPE 1-2008, f. & cert.
ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0036
Programs Which Do Not Qualify for Continuing Education Credit

(1) Marketing; investments; and practice building strategies.

(2) Yoga; therapeutic massage;

(3) Non-Clinical administrative staffing meetings;

(4) Word processing computer skills;

(5) Therapies which are not widely recognized as within the scope of
practice of psychology, through research or scientifically demonstrated clini-

cal effectiveness.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; Renumbered from 858-040-0035(5); BPE 1-2008,
f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10
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858-040-0055
Credit Hours Granted

(1) Credit shall be given for actual hours attended.

(2) Credit shall be given for more no more than 25 hours of continuing
education for home study and study group hours combined.

(3) An instructor, discussion leader, or speaker shall be given two hours
of credit for preparation for each hour of presentation time, and one hour of
credit for each hour of presentation time.

(4) Credit shall be given for no more than 25 hours of continuing edu-
cation credit in a reporting period for an instructor, discussion leader, or

speaker and published material combined.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

858-040-0065
Evidence of Completion

(1) Licensee must fill-out and retain a Continuing Education Tracking
Tool.

(2) Responsibility for documenting the acceptability of the program and
the validity of credit rests with the licensee.

(3) Licensee must retain documentation for a period of two years after
the reporting period.

(4) The following shall constitute evidence of completion:

(a) For academic credit from accredited universities and colleges: a
copy of a transcript showing satisfactory completion of the course;

(b) For non-academic courses: a certificate of attendance;

(c) For home study programs: written evidence of completion from the
sponsor;

(d) For study groups: a copy of the study group meeting record study;

(e) For consultation or supervision received: copies of a cancelled
check or a signed verification by the psychologist providing services; and

(f) For published material: a copy of pertinent pages of the material

showing title, author, and date of publication.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2010.

Adm. Order No.: BLI 29-2009

Filed with Sec. of State: 12-31-2009

Certified to be Effective: 1-1-10

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and indus-
tries for the period beginning January 1,2010.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publications
of the Bureau of Labor and Industries entitled Prevailing Wage Rates on
Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2010, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1,2010, and the effective
dates of the applicable special wage determination and rates amendments:

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2010, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene, Portland
and Salem and are listed in the blue pages of the phone book. Copies are also
available on the bureau’s webpage at www.oregon.gov/boli or may be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE

Oregon Street #1045, Portland, Oregon 97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C 815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, . 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
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ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f. 9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-20006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2010.

Adm. Order No.: BLI 1-2010

Filed with Sec. of State: 1-8-2010

Certified to be Effective: 1-12-10

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rules amends the prevailing rates of wage as
determined b the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1, 2010.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1)(a) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publications
of the Bureau of Labor and Industries entitled Prevailing Wage Rates on
Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2010, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1, 2010, and the effective
dates of the applicable special wage determination and rates amendments:

(b) Amendments/Corrections to January 1, 2010 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective January
1,2010).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2010, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene, Portland
and Salem and are listed in the blue pages of the phone book. Copies are also
available on the bureau’s webpage at www.oregon.gov/boli or may be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE

Oregon Street #1045, Portland, Oregon 97232; (971) 673-0839.
Stat. Auth.: ORS 279C.815, 651.060
Stats. Implemented: ORS.279C 815
Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
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00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
20006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-20006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007. f. & cert. ef. 4-2-07; BLI 10-2007. f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, . 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
f.9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09: BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2010.

Adm. Order No.: BLI 2-2010

Filed with Sec. of State: 1-11-2010

Certified to be Effective: 1-13-10

Notice Publication Date:

Rules Amended: 8§39-025-0700

Subject: The amended rules amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1,2010.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publications
of the Bureau of Labor and Industries entitled Prevailing Wage Rates on
Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2010, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1, 2010, and the effective
dates of the applicable special wage determination and rates amendments:

(a) Amendments/Corrections to January 1, 2010 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective January
1,2010).

(b) Amendments/Corrections to January 1,2010 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective January
1,2010).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2010, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene, Portland
and Salem and are listed in the blue pages of the phone book. Copies are also
available on the bureau’s webpage at www.oregon.gov/boli or may be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
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Oregon Street #1045, Portland, Oregon 97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C.815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, . 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f. 9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10; BLI 2-2010, f. 1-11-10, cert. ef.
1-13-10

Construction Contractors Board
Chapter 812

Rule Caption: Exemption to showing license number, house-
keeping, implement SB 203, sec. 8 (2009) and adopt education
provider bond form.

Adm. Order No.: CCB 8-2009

Filed with Sec. of State: 12-28-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 12-1-2009

Rules Amended: 812-008-0090, 812-012-0110, 812-021-0025
Subject: 812-008-0090 is amended to delete (3) because the lan-
guage is no longer necessary as OAR 812-008-0078 was repealed
1/26/06.

812-012-0110 is amended to implement SB 203, section 8(2)(d)
that removes the requirements that written contracts must have a
summary of notices. The new requirements is to “list” the notices.

812-021-0025 is amended to add an approved bond form for res-
idential continuing education providers of CORE.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-008-0090
Revocation of Certification

The Construction Contractors Board may revoke the certificate of an
Oregon certified home inspector or the license of a business that performs
work as a home inspector for failure of the Oregon certified home inspector
to:

(1) Comply with one or more of the “Standards of Practice” set forth in
OAR 812-008-0202 through 812-008-0214.

(2) Comply with one or more of the “Standards of Behavior” set forth

in OAR 812-008-0201.
Stat. Auth.: ORS 670.310, 701.235,701.350 & 701.355
Stats. Implemented: ORS 701.350 & 701.355
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Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 4-1999, f. & cert. ef. 6-29-99; CCB 7-2000, f.
6-29-00, cert. ef. 7-1-00; CCB 3-2006, f. & cert. ef. 3-2-06; CCB 8-2009, f. 12-28-09, cert.
ef. 1-1-10

812-012-0110
Terms of Written Contract

(1) If a contractor is required to have a written contract under ORS
701.305, the written contract or attached addendum to the written contract
must contain the following:

(a) A statement that the contractor is licensed by the Construction
Contractors Board.

(b) The contractor’s name, address, phone number and license number
issued by the board as shown on board records.

(c) Effective July 1, 2008, an acknowledgment of a written offer of a
warranty, if an offer is required by ORS 701.320, and indication of the accept-
ance or rejection of the offered warranty;

(d) A list of the notices required under ORS 87.093, 701.330 or under
rules adopted under ORS 701.335(2).

(e) Effective July 1, 2008, acknowledgment of the receipt of the main-
tenance information required by the board under ORS 701.335;

(f) An explanation of the property owner’s rights under the contract,
including, but not limited to, the ability to file a complaint with the board and
the existence of any mediation or arbitration provision in the contract, set
forth in a conspicuous manner as defined by the board by rule.

(g) Customer’s name and address;

(h) Address where the work is to be performed;

(i) A description of the work to be performed;

(j) Price and payment terms;

(2) The information described in section (1) of this rule must be legible
and in dark ink.

Stat. Auth.: ORS 670.310, 701.235, 701.305, 701,315, 701.320, 701.330 & 701.335

Stats. Implemented: ORS 701.305, 701.330 & 701.335

Hist.: CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08;
CCB 8-2009, f. 12-28-09, cert. ef. 1-1-10

812-021-0025
Provider Approval, Standards, Fees and Renewal for Core —
Continuing Education for Residential Contractors

(1) The agency will review and approve providers offering core contin-
uing education.

(2) Providers will apply for approval on a form prescribed by the
agency. Providers may, but need not, apply for approval at the same time they
apply for course approval.

(3) Providers seeking approval to offer training in BEST, building codes
or “green” or sustainable building practices must submit the following to the
agency:

(a) Name, address and contact information of the provider;

(b) Business entity type of the provider and, if applicable, the
Corporation Division business registry number;

(c) Description of provider business plan;

(d) Description of the core subject area(s) provider intends to offer; and

(e) Such other information or documentation as the agency may
request.

(4) Providers must remit to the agency together with their application:

(a) A non-refundable fee of $2,000 if applying to offer BEST;

(b) A non-refundable fee of $500 if applying to offer building codes or
“green” or sustainable building practices; or

(c) A non-refundable fee of $2,500 if applying to offer both BEST and
building codes or “green” or sustainable building practices.

(5) To qualify for approval, providers must:

(a) Certify the programs offered meet the minimum standards and con-
tent objectives established by the Board;

(b) Employ or contract with educators who have at least two years work
experience or two years of education, or any combination of both, in the sub-
ject that they instruct;

(c) Be capable of entering and transmitting electronic data to the
agency;

(d) Describe a process for prompt resolution of complaints by regis-
trants;

(e) Describe a process for cancellations and refunding registrant pay-
ments; and

(f) Provide a surety bond in an amount of $20,000 obligating the sure-
ty to pay registrants to whom the provider owes money for cancellation or
other refunds that the provider fails to pay. The bond must be in the form
adopted by the board as the “Continuing Education Provider Surety Bond”
dated December 1, 2009.

(6) Provider approval will be valid for two (2) years from the date the
provider is approved by the agency.

(7) Providers must re-submit application and fees required under sec-
tions (3) and (4) of this rule for renewal of approval. Renewal of approval will

be subject to the same requirements as initial approval.
Stat. Auth.: ORS 670.310,701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 8-2009, f. 12-28-09, cert. ef. 1-1-10
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Department of Administrative Services
Chapter 125

Rule Caption: DAS Public Contracting Rules.

Adm. Order No.: DAS 11-2009

Filed with Sec. of State: 12-30-2009

Certified to be Effective: 1-1-10

Notice Publication Date: 12-1-2009

Rules Adopted: 125-246-0165, 125-246-0312, 125-246-0314,
125-246-0621, 125-247-0110, 125-249-0145

Rules Amended: 125-246-0110, 125-246-0130, 125-246-0150, 125-
246-0170, 125-246-0200, 125-246-0210, 125-246-0220, 125-246-
0310, 125-246-0330, 125-246-0333, 125-246-0335, 125-246-0345,
125-246-0351, 125-246-0360, 125-246-0365, 125-246-0560, 125-
246-0570, 125-246-0576, 125-246-0635, 125-247-0200, 125-247-
0255, 125-247-0260, 125-247-0270, 125-247-0275, 125-247-0280,
125-247-0287, 125-247-0288, 125-247-0296, 125-247-0305, 125-
247-0310, 125-247-0320, 125-247-0340, 125-247-0470, 125-247-
0500, 125-247-0550, 125-247-0600, 125-247-0610, 125-247-0630,
125-247-0640, 125-247-0660, 125-247-0691, 125-247-0700, 125-
247-0710, 125-247-0720, 125-247-0740, 125-247-0750, 125-248-
0130, 125-248-0200, 125-248-0210, 125-248-0220, 125-248-0230,
125-248-0240, 125-248-0260, 125-248-0300, 125-248-0310, 125-
248-0330, 125-248-0340, 125-249-0120, 125-249-0130, 125-249-
0200, 125-249-0230, 125-249-0260, 125-249-0270, 125-249-0280,
125-249-0300, 125-249-0330, 125-249-0350, 125-249-0360, 125-
249-0370, 125-249-0390, 125-249-0420, 125-249-0430, 125-249-
0440, 125-249-0450, 125-249-0620, 125-249-0640, 125-249-0645,
125-249-0650, 125-249-0660, 125-249-0680, 125-249-0800, 125-
249-0810, 125-249-0815, 125-249-0820, 125-249-0860, 125-249-
0870, 125-249-0900

Rules Repealed: 125-246-0352, 125-246-0550, 125-246-0575, 125-
247-0005, 125-247-0256, 125-247-0261, 125-247-0770, 125-247-
0800

Subject: Since 2005, the Department of Administrative Services
(DAS) has developed and amended rules (Rules) to put into practice
the Public Contracting Code ORS 279 ABC (Code). The Rules apply
to state agencies subject to DAS procurement authority (Agencies).
In 2009, the Legislature changed the Code. Also, Agencies request-
ed Rule changes. Now, in response to the Legislature changes to the
Code ad requests for change from shareholders, DAS needs to adopt
a few new Rules, amend select Rules and repeal select Rules.
Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

125-246-0110
Definitions

The following terms are a compilation of definitions, including those
found in the Public Contracting Code, in other statutes referenced by the
Public Contracting Code, and elsewhere in these Rules. Partial definitions of
the Public Contracting Code are for the use of the Agencies only. The fol-
lowing terms, when capitalized in these Rules, have the meaning given
below:

(1) “Addendum” or “Addenda” means an addition to, deletion from, a
material change in, or general interest explanation of a Solicitation
Document.

(2) “Adequate” is defined in ORS 279C.305 and means sufficient to
control the performance of the Work and to ensure satisfactory quality of con-
struction by the contracting agency personnel.

(3) “Advantageous” means a judgmental assessment by the Agency of
the Agency’s best interests.

(4) “Advocate for Minority, Women and Emerging Small Business”
means the individual appointed by the Governor to advise the Governor,
Legislature and Director’s Office on issues related to the integration of minor-
ity, women and emerging small business into the mainstream of the Oregon
economy and business sector. The Advocate oversees the resolution of busi-
ness concerns with Agencies impacting certified disadvantaged, minority,
women and emerging small businesses (DMWESB). The Advocate is also
charged with maintaining the Oregon Opportunity Register and
Clearinghouse to facilitate the timely notice of business and contract oppor-
tunities to DMWESB firms certified by the Office of Minority, Women and
Emerging Small Businesses according to ORS 200.025.

(5) An “Administrator” or “Administering Agency” is defined in OAR
125-246-0400(3)(a).
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(6) “Affected Person” or “Affected Offeror” means a Person whose
ability to participate in a Procurement is adversely affected by an Agency
decision.

(7) “Affirmative Action” is defined in ORS 279A.100 and means a pro-
gram designed to ensure equal opportunity in employment and business for
persons otherwise disadvantaged by reason of race, color, religion, sex,
national origin, age or physical or mental disability.

(8) “Agency” means those agencies of the State of Oregon that are sub-
ject to the procurement authority of the Director of the Department according
to ORS 279A.050 and 279A.140. This term includes the Department when
the Department is engaged in Public Contracting. Under these Rules, an
Agency is authorized only through a delegation of authority according to
OAR 125-246-0170.

(9) “Agreement to Agree” means a Price Agreement as defined in
Subsection (110).

(10) “Amendment” means a Written modification to the terms and con-
ditions of a Public Contract, other than Changes to the Work as defined in
OAR 125-249-0910, that meets the requirements of OAR 125-246-0560. For
the purposes of these Rules, Amendments are included within the definitions
of “Procurements” and “Contract Administration.”

(11) “Architect” is defined in ORS 279C.100 and means a person who
is registered and holds a valid certificate in the practice of architecture in the
State of Oregon, as provided under ORS 671.010 to 671.220, and includes
without limitation the terms “architect,” “licensed architect” and “registered
architect.

(12) “Architectural, Engineering and Land Surveying Services” is
defined in ORS 279C.100 and collectively means professional services that
are required to be performed by an architect, engineer or land surveyor.
“Architectural, Engineering and Land Surveying Services” includes
“Architectural, Engineering or Land Surveying Services,” separately or any
combination thereof, as appropriate within the context of a Rule.

(13) “Architectural, Engineering and Land Surveying Services, and
Related Services” is defined in ORS 279C.100(2) and 279C.100(6) and col-
lectively means professional services that are required to be performed by an
architect, engineer or land surveyor and Related Services. “Related Services”
means services that are related to the planning, design, engineering or over-
sight of Public Improvement projects or components thereof, including but
not limited to landscape architectural services, facilities planning services,
energy planning services, space planning services, environmental impact
studies, hazardous substances or hazardous waste or toxic substances testing
services, wetland delineation studies, wetland mitigation studies, Native
American studies, historical research services, endangered species studies,
rare plant studies, biological services, archaeological services, cost estimat-
ing services, appraising services, material testing services, mechanical sys-
tem balancing services, commissioning services, project management servic-
es, construction management services and owner’s representative services or
land-use planning services. “Architectural, Engineering and Land Surveying
Services, and Related Services” includes “Architectural, Engineering or Land
Surveying Services, or Related Services, separately or in any combination
thereof, as appropriate within the context of a Rule.

(14) “As-Is, Where-Is” applies to the sale of Goods and means that the
Goods are of the kind, quality, and locale represented, even though they are
in a damaged condition. It implies that the buyer takes the entire risk as to the
quality of the Goods involved, based upon the buyer’s own inspection.
Implied and express warranties are excluded in sales of Goods “As-Is, Where-
Is”

(15) “Authorized Agency” means any Person authorized according to
OAR 125-246-0170 to conduct a Procurement or take other actions on an
Agency’s behalf. This term, including its use in the Rules, does not convey
authority to an Agency. For the authority of Agencies under the Code and
these Rules, see OAR 125-246-0170 only.

(16) “Award” means the Agency’s identification of the Person(s) with
whom the Agency intends to enter into a Contract.

(17) “Bid” means a Written response to an Invitation to Bid.

(18) “Bidder” means a Person who submits a Bid in response to an
Invitation to Bid.

(19) “Brand Name or Equal Specification” is defined in ORS
279B.200(1) and means a Specification that uses one or more manufacturers’
names, makes, catalog numbers or similar identifying characteristics to
describe the standard of quality, performance, functionality or other charac-
teristics needed to meet the Agency’s requirements and that authorizes
Offerors to offer Supplies and Services that are equivalent or superior to those
named or described in the Specification.

(20) “Brand Name Specification” is defined in ORS 279B.200(2) and
means a Specification limited to one or more products, brand names, makes,
manufacturer’s names, catalog numbers or similar identifying characteristics.

(21) “Business Day” means 8:00 a.m. to 5:00 p.m., Pacific time,
Monday through Friday, excluding State of Oregon holidays.

(22) “Chief Procurement Officer” means the individual designated and
authorized by the Director of the Department to perform certain procurement
functions described in these Rules.

(23) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
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ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose of
entering into a series of contracts over time for the acquisition of a specified
class of goods or services.

(24) “Client” means any individual, family or Provider:

(a) For whom an Agency must provide Services and incidental or spe-
cialized Goods, in any combination thereof (“Services and Incidental
Supplies™), according to state, federal law, rule, and policy. Those Services
and Incidental Supplies include but are not limited to treatment, care, protec-
tion, and support without regard to the proximity of the services being pro-
vided;

(b) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit;

(c) Who is under the custody, care, or both of the Agency; or

(d) Who provides direct care or Services and is a proxy or representa-
tive of the non-Provider Client.

(25) “Client Services” means any Services that directly or primarily
support a Client, whether the Client is the recipient through the provision of
voluntary or mandatory Services. Client Services also means any Goods that
are incidental or specialized in relation to any Services defined in this
Subsection. Client Services may include but are not limited to (where these
terms are used in another statute, they must have that meaning):

(a) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(b) Sustenance, including clothing;

(c) Employment training or Skills training to improve employability;

(d) Services for people with disabilities;

(e) Foster care or foster care facilities;

(f) Residential care or residential care facilities;

(g) Community housing;

(h) In-home care including home delivered meals;

(i) Medical care, services and treatment, including but not limited to:

(A) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(B) Alcohol and drug treatment;

(C) Smoking cessation;

(D) Drugs, prescriptions and non-prescription;

(E) Nursing services and facilities;

(j) Transportation or relocation;

(k) Quality of life, living skills training; or

(1) Personal care; or

(m) Legal services and expert witnesses services;

(n) Religious practices, traditions and services, separately or in any
combination thereof; and

(0) Educational services. The term “Client Services” does not include
benefits or services provided as a condition of employment with an Agency.

(26) “Closing” means the date and time specified in a Solicitation
Document as the deadline for submitting Offers.

(27) “Code” is the “Public Contracting Code,” defined in ORS
279A.010(1)(bb), and “Code” means ORS Chapters 279A, 279B and 279C.

(28) “Competitive Quotes” means the sourcing method according to
OAR 125-249-0160.

(29) “Competitive Range” means the Proposers with whom the Agency
will conduct Discussions or Negotiations if the Agency intends to conduct
Discussions or Negotiations in accordance with OAR 125-247-0260 or 125-
249-0650.

(30) “Competitive Sealed Bidding” means the sourcing method accord-
ing to ORS 279B.055.

(31) “Competitive Sealed Proposals” means the sourcing method
according to ORS 279B.060.

(32) “Consultant” means the Person with whom an Agency enters into
a Contract for the purposes of consulting, conferring, or deliberating on one
or more subjects, and this Person provides advice or opinion; e.g.,
Consultants for Architectural, Engineering and Land Surveying Services, and
Related Services as defined in ORS 279C.115 and information technology
Consultants.

(33) “Contract” means an agreement between two or more Persons
which creates an obligation to do or not to do a particular thing. Its essentials
are competent parties, subject matter, a legal consideration, mutuality of
agreement, and mutuality of obligation. For the purposes of these Rules,
“Contract” means Public Contract.

(34) “Contract Administration” means all functions related to a given
Contract, including Amendments, between an Agency and a Contractor from:

(a) The time the Contract is signed by all parties until;

(b) The Work is completed and accepted or the Contract is terminated,
final payment has been made, and any disputes have been resolved.

(35) “Contract Administrator” means the officer, employee, or other
individual designated in Writing by an Authorized Agency, by name or posi-
tion description, to conduct the Contract Administration of a Contract or class
of Contracts.

(36) “Contractor” means the Person with whom an Agency enters into
a Contract and has the same meaning as “Consultant” or “Provider.”

(37) “Contract Price” means, as the context requires, the maximum
monetary obligation that an Agency either will or may incur under a Contract,
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including bonuses, incentives and contingency amounts, if the Contractor
fully performs under the Contract.

(38) “Contract Review Authority” means the Director of the
Department and the Director’s delegatee, unless specified by statute as the
Director of the Oregon Department of Transportation.

(39) “Contract-Specific Special Procurement” is defined in ORS
279B.085 and means a contracting procedure that differs from the procedures
described in ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for
the purpose of entering into a single Contract or a number of related
Contracts for the acquisition of specified Supplies and Services on a one-time
basis or for a single project.

(40) “Contracting Agency.”

(a) “Contracting Agency” is defined in ORS 279A.010(1)(b) and, for
Agencies operating under these Rules and the Code, means the Director of
the Oregon Department of Administrative Services, authorized to act on their
behalf according to ORS 279A.140.

(b) The definition of “Contracting Agency” in ORS 279A.010(1)(b)
does not give Agencies procurement authority. For procurement authority of
Agencies, see OAR 125-246-0170.

(41) “Cooperative Procurement” is defined in OAR 125-246-
0400(3)(c).

(42) “Cooperative Procurement Group” is defined in OAR 125-246-
0400(3)(d).

(43) “Days” means calendar days.

(44) “Disqualification” means a disqualification, suspension or debar-
ment of a Person according to ORS 200.065, 200.075, and 279A.110 and
OAR 125-246-0210(4).

(45) “Department” means the Oregon Department of Administrative
Services.

(46) “Department Price Agreement” means a Price Agreement issued
by the Department’s State Procurement Office on behalf of all Agencies.
Such Agreements may be mandatory for use by Agencies or voluntary for use
by Agencies. Such Agreements may result from a Cooperative Procurement.
According to OAR 125-246-0360 (Purchases through Federal Programs), an
Authorized Agency may not purchase Supplies and Services through Federal
Programs if a Department Price Agreement for those authorized Supplies and
Services exists.

(47) “Designated Procurement Officer” means the individual designat-
ed and authorized by the head of an Authorized Agency to perform certain
Procurement functions described in these Rules. If any head of an Authorized
Agency does not designate and authorize an individual as a Designated
Procurement Officer, “Designated Procurement Officer” also means that head
of the Authorized Agency, who then acts in the place of the Designated
Procurement Officer.

(48) “Descriptive Literature” means Written information submitted
with the Offer that addresses the Supplies and Services included in the Offer.

(49) “Director” is defined in ORS 279A.010(1)(e) and means the
Director of the Department or a person designated by the Director to carry out
the authority of the Director under the Public Contracting Code and these
Rules.

(50) “Discussions” means to exchange information, compare views,
take counsel, and communicate with another for the purposes of achieving
clarification and mutual understanding of an Offer.

(51) “Donee” is defined in ORS 279A.250(1) and means an entity eli-
gible to acquire federal donation property based upon federal regulations or
eligible to acquire Surplus Property in accordance with rules adopted by the
Department. Entities eligible to acquire federal donation property may also
acquire Surplus Property other than federal donation property.

(52) “Electronic Advertisement” means an Agency’s Solicitation
Document, Request for Quotes, request for information or other document
inviting participation in the Agency’s Procurements made available over the
Internet via:

(a) The World Wide Web;

(b) ORPIN; or

(c) An Electronic Procurement System other than ORPIN approved by
the State Procurement Office. An Electronic Advertisement may or may not
include a Solicitation Document.

(53) “Electronic Offer” means a response to an Agency’s Solicitation
Document or request for Quotes submitted to an Agency via

(a) The World Wide Web or some other Internet protocol; or

(b) ORPIN.

(54) “Electronic Procurement System” means ORPIN or other system
approved by the State Procurement Office, constituting an information sys-
tem that Persons may access through the Internet, using the World Wide Web
or some other Internet protocol, or that Persons may otherwise remotely
access using a computer, that enables Persons to send Electronic Offers and
an Agency to post Electronic Advertisements, receive Electronic Offers, and
conduct any activities related to a Procurement.

(55) “Electronic Goods” means Goods which are dependent on electric
currents or electromagnetic fields in order to Work properly and Goods for
the generation, transfer and measurement of such currents and fields.

(56) “Emergency” means circumstances that:

(a) Could not have been reasonably foreseen;
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(b) Create a substantial risk of loss, damage or interruption of services
or a substantial threat to property, public health, welfare or safety; and

(c) Require prompt execution of a Contract to remedy the condition. An
“Emergency Procurement” means a sourcing method according to ORS
279B.080, 279C.335(5), 125-248-0200, or related Rules.

(57) “Energy Savings Performance Contract” means a Public Contract
between an Agency and a qualified energy service company for the identifi-
cation, evaluation, recommendation, design and construction of energy con-
servation measures, including a design-build contract, that guarantee energy
savings or performance.

(58) “Engineer” is defined in ORS 279C.100 and means a Person who
is registered and holds a valid certificate in the practice of engineering in the
State of Oregon, as provided under ORS 672.002 to 672.325, and includes all
terms listed in ORS 672.002(2).

(59) “Established Catalog Price” means the price included in a catalog,
price list, schedule or other form that:

(a) Is regularly maintained by a manufacturer or Contractor;

(b) Is either published or otherwise available for inspection by cus-
tomers; and

(c) States prices at which sales are currently or were last made to a sig-
nificant number of any category of buyers or to buyers constituting the gen-
eral market, including public bodies, for the Supplies and Services involved.

(60) “Executive Department” is defined in ORS 174.112.

(a) Subject to ORS 174.108, “Executive Department” means: all
statewide elected officers other than judges, and all boards, commissions,
departments, divisions and other entities, without regard to the designation
given to those entities, that are within the Executive Department of govern-
ment as described in Section 1, Article III of the Oregon Constitution, and
that are not:

(A) In the judicial department or the legislative department;

(B) Local governments; or

(C) Special government bodies.

(b) Subject to ORS 174.108, as used in the statutes of this State,
“Executive Department” includes:

(A) An entity created by statute for the purpose of giving advice only to
the Executive Department and that does not have members who are officers
or employees of the judicial department or Legislative Department;

(B) An entity created by the Executive Department for the purpose of
giving advice to the Executive Department, if the document creating the enti-
ty indicates that the entity is a public body; and

(C) Any entity created by the Executive Department other than an enti-
ty described in Subsection (B), unless the document creating the entity indi-
cates that the entity is not a governmental entity or the entity is not subject to
any substantial control by the Executive Department.

(61) “Findings” is defined in ORS 279C.330 and means the justification
for an Agency’s conclusion that includes, but is not limited to, information
regarding:

(a) Operational, budget and financial data;

(b) Public benefits;

(c) Value engineering;

(d) Specialized expertise required;

(e) Public safety;

(f) Market conditions;

(g) Technical complexity; and

(h) Funding sources.

(62) “Fire Protection Equipment” is defined in ORS 476.005 and means
any apparatus, machinery or appliance intended for use by a fire service unit
in fire prevention or suppression activities, excepting forest fire protection
equipment.

(63) “Flagger” means a person who controls the movement of vehicu-
lar traffic through construction projects using sign, hand or flag signals.

(64) “Formal Selection Procedure” means the procedure according to
OAR 125-248-0220.

(65) “Fringe Benefits” is defined in ORS 279C.800 and means the
amount of:

(a) The rate of contribution irrevocably made by a Contractor or sub-
contractor to a trustee or to a third person under a plan, fund or program; and

(b) The rate of costs to the Contractor or subcontractor that may be rea-
sonably anticipated in providing benefits to Workers according to an enforce-
able commitment to carry out a financially responsible plan or program that
is committed in Writing to the Workers affected, for medical or hospital care,
pensions on retirement or death, compensation for injuries or illness resulting
from occupational activity, or insurance to provide any of the foregoing, for
unemployment benefits, life insurance, disability and sickness insurance or
accident insurance, for vacation and holiday pay, for defraying costs of
apprenticeship or other similar programs or for other bona fide fringe bene-
fits, but only when the Contractor or subcontractor is not required by other
federal, state or local law to provide any of these benefits.

(66) “Good Cause” is defined in ORS 279C.585, and the Oregon
Construction Contractors Board must define “Good Cause” by rule. “Good
Cause” includes, but is not limited to, the financial instability of a subcon-
tractor. The definition of “Good Cause” must reflect the least-cost policy for
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Public Improvements established in ORS 279C.305. This definition does not
apply to OAR 125-247-0255 and 125-247-0260.

(67) “Good Faith Dispute” is defined in ORS 279C.580(5)(b) and
means a documented dispute concerning:

(a) Unsatisfactory job progress;

(b) Defective work not remedied;

(c) Third-party claims filed or reasonable evidence that claims will be
filed;

(d) Failure to make timely payments for labor, equipment and materi-
als;

(e) Damage to the prime Contractor or subcontractor; or

(f) Reasonable evidence that the subcontract cannot be completed for
the unpaid balance of the subcontract sum.

(68) “Goods” means supplies, equipment, or materials, and any person-
al property, including any tangible, intangible and intellectual property and
rights and licenses in relation thereto, that an Agency is authorized by law to
procure.

(69) “Goods and Services” or “Goods or Services” is defined in ORS
279B.005 and for purposes of these Rules falls within the meaning of
“Supplies and Services” (see the definition of “Supplies of Services” in this
Rule). “Goods and Services” or “Goods or Services” does not include
Personal Services. “Supplies and Services” includes Personal Services.

(70) “Grant” is defined in ORS 279A.010(1)(k)(A) and means:

(a) An agreement under which an Agency receives money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a Grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, from a
grantor for the purpose of supporting or stimulating a program or activity of
the Agency and in which no substantial involvement by the grantor is antici-
pated in the program or activity other than involvement associated with mon-
itoring compliance with the Grant conditions; or

(b) An agreement under which an Agency provides money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, to a recip-
ient for the purpose of supporting or stimulating a program or activity of the
recipient and in which no substantial involvement by the Agency is anticipat-
ed in the program or activity other than involvement associated with moni-
toring compliance with the grant conditions.

(c) “Grant” does not include a Public Contract:

(A) For a Public Improvement for Public Works, as defined in ORS
279C.800; or

(B) For emergency Work, minor alterations or ordinary repair or main-
tenance necessary to preserve a Public Improvement, when under the Public
Contract:

(i) An Agency pays moneys that the Agency has received under a Grant;
and

(ii) Such payment is made in consideration for Contract performance
intended to realize or to support the realization of the purposes for which
Grant funds were provided to the Agency.

(71) “Industrial Oil” means any compressor, turbine or bearing oil,
hydraulic oil, metal-working oil or refrigeration oil.

(72) “Informal Selection” means the procedure according to OAR 125-
248-0210.

(73) “Intermediate Procurement” means a sourcing method according
to ORS 279B.070 or OAR 125-249-0160.

(74) “Interstate Cooperative Procurement” is defined in OAR 125-246-
0400(3)(e).

(75) “Invitation to Bid” or “ITB” is defined in ORS 279B.005 and
279C 400 and means all documents, whether attached or incorporated by ref-
erence, used for soliciting Bids in accordance with ORS 279B.055, 279B.070
or 279C.335.

(76) “Joint Cooperative Procurement” is defined in OAR 125-246-
0400(3)(f).

(77) “Judicial Department” is defined in ORS 174.113 and means the
Supreme Court, the Court of Appeals, the Oregon Tax Court, the circuit
courts and all administrative divisions of those courts, whether denominated
as boards, commissions, committees or departments or by any other designa-
tion. The Judicial Department includes:

(a) An entity created by statute for the purpose of giving advice only to
the Judicial Department and that does not have members who are officers or
employees of the Executive Department or Legislative Department;

(b) An entity created by the Judicial Department for the purpose of giv-
ing advice to the judicial department, if the document creating the entity indi-
cates that the entity is a public body; and

(c) Any entity created by the Judicial Department other than an entity
described in paragraph (b) of this Subsection, unless the document creating
the entity indicates that the entity is not a governmental entity or the entity is
not subject to any substantial control by the Judicial Department.

(78) “Labor Dispute” is defined in ORS 662.010 and includes any con-
troversy concerning terms or conditions of employment, or concerning the
association or representation of Persons in negotiating, fixing, maintaining,
changing or seeking to arrange terms or conditions of employment, regard-
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less of whether or not the disputants stand in the proximate relation of
employer and employee.

(79) “Land Surveyor” is defined in ORS 279C.100(4) and means a
Person who is registered and holds a valid certificate in the practice of land
surveying in the State of Oregon, as provided under ORS 672.002 to 672.325,
and includes all terms listed in ORS 672.002(5).

(80) “Legally Flawed” is defined in ORS 279B.405(1)(b) and means
that a Solicitation Document contains terms or conditions that are contrary to
law.

(81) “Legislative Department” is defined in ORS 174.114 and, subject
to ORS 174.108, means the Legislative Assembly, the committees of the
Legislative Assembly and all administrative divisions of the Legislative
Assembly and its committees, whether denominated as boards, commissions
or departments or by any other designation. The Legislative Department
includes:

(a) An entity created by statute for the purpose of giving advice only to
the Legislative Department and that does not have members who are officers
or employees of the executive department or judicial department;

(b) An entity created by the Legislative Department for the purpose of
giving advice to the legislative department, but that is not created by statute,
if the document creating the entity indicates that the entity is a public body;
and

(c) Any entity created by the Legislative Department by a document
other than a statute and that is not an entity described in paragraph (b) of this
Subsection, unless the document creating the entity indicates that the entity is
not a governmental entity or the entity is not subject to any substantial con-
trol by the Legislative Department.

(82) “Locality” is defined in ORS 279C.800(3) and means the follow-
ing district in which the Public Works, or the major portion thereof, is to be
performed:

(a) District 1, composed of Clatsop, Columbia and Tillamook Counties;

(b) District 2, composed of Clackamas, Multnomah and Washington
Counties;

(c) District 3, composed of Marion, Polk and Yamhill Counties;

(d) District 4, composed of Benton, Lincoln and Linn Counties;

(e) District 5, composed of Lane County;

(f) District 6, composed of Douglas County;

(g) District 7, composed of Coos and Curry Counties;

(h) District 8, composed of Jackson and Josephine Counties;

(i) District 9, composed of Hood River, Sherman and Wasco Counties;

(j) District 10, composed of Crook, Deschutes and Jefferson Counties;

(k) District 11, composed of Klamath and Lake Counties;

(1) District 12, composed of Gilliam, Grant, Morrow, Umatilla and
Wheeler Counties;

(m) District 13, composed of Baker, Union and Wallowa Counties; and

(n) District 14, composed of Harney and Malheur Counties.

(83) “Lowest Responsible Bidder” is defined in ORS 279A.010(1)(r)
and means the lowest Bidder who:

(a) Has substantially complied with all prescribed Public Contracting
procedures and requirements;

(b) Has met the standards of responsibility set forth in ORS
279B.110(2) or 279C.375;

(c) Has not been debarred or disqualified by the Agency under ORS
279B.130 or 279C.440; and

(d) Is not on the list created by the Oregon Construction Contractors
Board under ORS 701.227, if the advertised contract is a Public Improvement
Contract.

(84) “Lubricating Oil” means any oil intended for use in an internal
combustion crankcase, transmission, gearbox or differential or an automo-
bile, bus, truck, vessel, plane, train, heavy equipment or machinery powered
by an internal combustion engine.

(85) “Mandatory Use Contract” means a Public Contract, Department
Price Agreement, or other agreement that an Agency is required to use for the
Procurement of Supplies and Services.

(86) “Multistepped” means more than one step, phase, tier, or round in
a process used in Competitive Sealed Bidding or Competitive Sealed
Proposals according to ORS 279B and OAR Division 247.

(87) “Negotiations” means to compare views, take counsel, and com-
municate with another so as to arrive at a voluntary, mutual agreement about
a matter.

(88) “Nonprofit Organization” is defined in ORS 279C.810 and means
an organization or group of organizations described in Section 501(c)(3) of
the Internal Revenue Code that is exempt from income tax under Section
501(a) of the Internal Revenue Code.

(89) “Nonresident Offeror” means an Offeror who is not a resident
Offeror. For the meaning of residency, see the definition of “Resident
Offeror.”

(90) “Not-for-Profit Organization” means a Nonprofit Corporation as
defined in ORS 307.130(1)(c).

(91) “OAR” means the Oregon Administrative Rules.

(92) “Offer” means a response to a Solicitation, including: a Bid,
Proposal, Quote or similar response to a Solicitation.

(93) “Offeror” means a Person who submits an Offer
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(94) “Offering” means a Bid, Proposal, or Quote.

(95) “Office of Minority, Women, and Emerging Small Business” or
“OMWESB” is defined in ORS 200.025 and 200.055 and means the office
that administers the certification process for the Disadvantaged Business
Enterprise (DBE), Minority Business Enterprise/Women Business Enterprise
(MBE/WBE), and Emerging Small Business (ESB) Programs. OMWESB is
the sole authority providing certification in Oregon for disadvantaged, minor-
ity, and woman-owned businesses, and emerging small businesses.

(96) “Old Contracts” means all Public Contracts entered into before
March 1, 2005. See OAR 125-246-0100(6).

(97) “OPB Certified Professional” means an individual holding an
active Oregon Procurement Basic Certification, issued by the State
Procurement Office.

(98) “Opening” means the date, time and place specified in the
Solicitation Document for the public opening of Written sealed Offers.

(99) “Ordering Instrument” or “Order” means a document used by an
Authorized Agency in compliance with the Public Contracting Code, these
Rules, and Department policies, for the general purpose of ordering Supplies
and Services from one or more Providers.

(a) An Ordering Instrument or Order may also be known as a Purchase
Order, Work Order, or other name assigned by an Agency.

(b) A Price Agreement may specify the use of Ordering Instruments.

(c) Absent a Price Agreement and subject to the Public Contracting
Code, Rules, and Department policies, an Authorized Agency’s appropriate
use of an Ordering Instrument is an Offer to purchase Supplies and Services
from one or more Providers, and a Provider’s responsive and appropriate
acceptance of the Offer creates a Public Contract.

(100) “Ordinary Construction Services” means those services that are
not Public Improvements, are procured under ORS Chapter 279B, and are
otherwise under ORS Chapter 279C, in accordance with OAR 125-249-
0100(1) and 125-249-0140.

(101) “Original Contract” means the initial Contract or Price
Agreement signed by the State Procurement Office or an Authorized Agency.
See OAR 125-246-0400(3)(h) for the definition of “Original Contract” that
the Public Contracting Code and Rules use for Cooperative Procurements
only.

(102) “ORPIN” means the on-line electronic Oregon Procurement
Information Network administered by the State Procurement Office, as fur-
ther described in OAR 125-246-0500.

(103) “ORS” means the Oregon Revised Statutes.

(104) “Participant,” is defined in OAR 125-246-0400(3)(i).

(105) “Permissive Cooperative Procurement” is defined in OAR 125-
246-0400(3)(j)-

(106) “Person” means an individual, corporation, business trust, estate,
trust, partnership, limited liability company, association, joint venture, gov-
ernmental agency, public corporation or any other legal or commercial enti-
ty. “Person” is also defined in ORS 279C.500 and means the State Accident
Insurance Fund Corporation and the Department of Revenue. “Person” is
defined in ORS 279C.815 and means any employer, labor organization or any
official representative of an employee or employer association.

(107) “Personal Services” means the services of an Architect, Engineer,
Land Surveyor or Provider of Related Services as defined in ORS 279C.100,
which primary purpose is to acquire specialized skills, knowledge and
resources in the application of technical or scientific expertise, or the exercise
of professional, artistic or management discretion or judgment, including,
without limitation, a Contract for the services of an accountant, physician or
dentist, educator, information technology professional, Consultant, broad-
caster, or artist (including a photographer, filmmaker, painter, weaver or
sculptor). “Personal Services” is also defined in ORS 279C.100, and that def-
inition applies only to ORS 279C.100 to 279C.125, for Architectural,
Engineering, Land Surveying Services or Related Services.

(108) “Personal Services Contract” means a Contract or a member of a
class of Contracts for Personal Services, other than a Contract for the servic-
es of an Architect, Engineer, Land Surveyor or Provider of Related Services
as defined in ORS 279C.100. Contracts for Architectural, Engineering and
Land Surveying Services, and Related Services are a special class of Personal
Services Contracts, defined in ORS 279C.100(5), and Providers under such
Contracts are Consultants, as defined in OAR 125-248-0110(1).

(109) “Prevailing Rate of Wage” is defined in ORS 279C.800 and
means the rate of hourly wage, including all fringe benefits, paid in the
Locality to the majority of Workers employed on projects of similar charac-
ter in the same trade or occupation, as determined by the Commissioner of
the Bureau of Labor and Industries.

(110) “Price Agreement.”

(a) “Price Agreement” is defined in ORS 279A.010(1)(v) and means a
Public Contract for the Procurement of Supplies and Services at a set price
with:

(A) No guarantee of a minimum or maximum purchase; or

(B) An initial order or minimum purchase combined with a continuing
Contractor obligation to provide Supplies and Services in which the
Authorized Agency does not guarantee a minimum or maximum additional
purchase.
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(b) The set price may exist at the outset or be determined later by an
Ordering Instrument.

(c) A “Price Agreement” as a Public Contract may collectively consist
of an initial agreement, together with later Ordering Instruments, if any.

(A) The initial agreement may be known as an agreement to agree, a
master agreement, a Price Agreement for any Supplies and Services, a serv-
ices agreement, or a retainer agreement, if such agreement meets the require-
ments of this Rule’s definition.

(B) The Ordering Instrument may be known as a work order, purchase
order, or task order, or by another name for ordering purposes and related to
the initial agreement.

(111) “Procurement” means the act of purchasing, leasing, renting or
otherwise acquiring or selling: Supplies and Services; Architectural,
Engineering and Land Surveying Services, and Related Services; and Public
Improvements. Procurement includes each function and procedure undertak-
en or required to be undertaken by an Authorized Agency to enter into a
Public Contract, administer a Public Contract and obtain the performance of
a Public Contract under the Public Contracting Code and these Rules.
Procurement includes Contract Administration, and Contract Administration
includes Amendments.

(112) “Procurement Document” collectively means the inclusive
Solicitation Document and all documents either attached or incorporated by
reference, and any changes thereto, used for any of the methods according to
ORS 279A.200 through 279A.220, 279B.055 through 279B.085, 279C.100
through 279C.125, or 279C.300 through 2729C.450.

(113) “Procurement File” means any of the following files maintained
by an Authorized Agency: a solicitation, Contract, Amendment, Work Order,
or contract administration file, separately or collectively.

(114) “Procurement Process” means the process related to these acts,
functions, and procedures of Procurement.

(115) “Product Sample” means the exact Goods or a representative por-
tion of the Goods offered in an Offer, or the Goods requested in the
Solicitation Document as a sample.

(116) “Property” is defined in ORS 279A.250 and means personal
property.

(117) “Proposal” means a Written response to a Request for Proposals.

(118) “Proposer” means a Person who submits a proposal in response
to a Request for Proposals, except for Architectural, Engineering and Land
Surveying Services, and Related Services according to OAR 125-248-
0110(4), whereby “Proposer” means a Consultant who submits a proposal to
an Authorized Agency in response to a Request for Proposals.

(119) “Provider” means collectively or in the alternative: the supplier,
Contractor or Consultant, providing Supplies and Services or Public
Improvements.

(120) “Post-consumer Waste” means a finished material that would nor-
mally be disposed of as solid waste, having completed its life cycle as a con-
sumer item. “Post-consumer waste” does not include manufacturing waste.

(121) “Public Agency” is defined in ORS 279C.800 and means the
State of Oregon or any political subdivision thereof or any county, city, dis-
trict, authority, public corporation or entity and any of their instrumentalities
organized and existing under law or charter.

(122) “Public Body” is defined in ORS 174.109, subject to ORS
174.108, and means state government bodies, local government bodies and
special government bodies.

(123) “Public Contract” is defined in ORS 279A.010(1)(z) and means a
sale or other disposal, or a purchase, lease, rental or other acquisition, by an
Authorized Agency of Supplies and Services, Public Improvements, Public
‘Works, minor alterations, or ordinary repair or maintenance necessary to pre-
serve a Public Improvement. “Public Contract” does not include Grants. For
the purposes of these Rules, “Public Contract” means Contract.

(124) “Public Contracting” is defined in ORS 279A.010(1)(aa) and
means Procurement activities described in the Public Contracting Code relat-
ing to obtaining, modifying or administering Public Contracts or Price
Agreements.

(125) “Public Contracting Code” or “Code” is defined in ORS
279A.010(1)(bb) and means 279A, 279B and 279C.

(126) “Public Improvement Contract” means a Public Contract for a
Public Improvement. “Public Improvement Contract” does not include a
Public Contract for emergency Work, minor alterations, or ordinary repair or
maintenance necessary to preserve a Public Improvement.

(127) “Public Improvement” is defined in ORS 279A.010(1)(cc) and
means a project for construction, reconstruction or major renovation on real
property by or for an Authorized Agency. “Public Improvement” does not
include:

(a) Projects for which no funds of an Authorized Agency are directly or
indirectly used, except for participation that is incidental or related primarily
to project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or maintenance
necessary to preserve a Public Improvement.

(128) “Public Works” is defined in ORS 279C.800 and includes, but is
not limited to: roads, highways, buildings, structures and improvements of all
types, the construction, reconstruction, major renovation or painting of which
is carried on or contracted for or by any public agency, to serve the public
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interest, but does not include the reconstruction or renovation of privately
owned property that is leased by a Public Agency.

(129) “Purchase Order” means an Ordering Instrument or Order, as
defined in this Rule.

(130) “Qualifications Based Selection (QBS)” means the qualifications
based selection process mandated by ORS 279C.110 for Architectural,
Engineering and Land Surveying Services, and Related Services Contracts.

(131) “Quote” means a verbal or Written Offer obtained through an
Intermediate Procurement according to either OAR 125-247-0270 or 125-
249-0160.

(132) “Recycled Material” means any material that would otherwise be
a useless, unwanted or discarded material except for the fact that the materi-
al still has useful physical or chemical properties after serving a specific pur-
pose and can, therefore, be reused or recycled.

(133) “Recycled Oil” means used oil that has been prepared for reuse
as a petroleum product by refining, re-refining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe, envi-
ronmentally sound and complies with all laws and regulations.

(134) “Recycled Paper” means a paper product with not less than:

(a) Fifty percent of its fiber weight consisting of secondary waste mate-
rials; or

(b) Twenty-five percent of its fiber weight consisting of post-consumer
waste.

(135) “Recycled PETE” means post-consumer polyethylene terephtha-
late material.

(136) “Recycled Product” means all materials, goods and supplies, not
less than 50 percent of the total weight of which consists of secondary and
post-consumer waste with not less than 10 percent of its total weight consist-
ing of post-consumer waste. “Recycled Product” includes any product that
could have been disposed of as solid waste, having completed its life cycle as
a consumer item, but otherwise is refurbished for reuse without substantial
alteration of the product’s form.

(137) “Related Services” is defined in ORS 279C.100(6) and means
personal services, other than architectural, engineering and land surveying
services, that are related to the planning, design, engineering or oversight of
Public Improvement projects or components thereof, including but not limit-
ed to landscape architectural services, facilities planning services, energy
planning services, space planning services, environmental impact studies,
hazardous substances or hazardous waste or toxic substances testing servic-
es, wetland delineation studies, wetland mitigation studies, Native American
studies, historical research services, endangered species studies, rare plant
studies, biological services, archaeological services, cost estimating services,
appraising services, material testing services, mechanical system balancing
services, commissioning services, project management services, construction
management services and owner’s representative services or land-use plan-
ning services.

(138) “Request for Proposals” or “RFP” is defined in ORS 279B.005
and means all documents, either attached or incorporated by reference, and
any Addenda thereto, used for soliciting Proposals in accordance with either
ORS.279B.060 or 279C 405 and related rules.

(139) “Request for Qualifications” or “RFQ” means a Written docu-
ment issued by an Authorized Agency and describing: the Authorized
Agency’s circumstances; the type of service(s) or Work desired; significant
evaluation factors; their relative importance; if appropriate, price; and com-
petitive qualifications. Contractors respond in Writing to the Authorized
Agency by describing their experience and qualifications. The RFQ will not
result in a Contract. It establishes a list of qualified Contractors in accordance
with OAR 125-247-0550, 125-248-0220 or 125-249-0645.

(140) “Request for Quotes” means a Written or oral request for prices,
rates or other conditions under which a potential Contractor would provide
Supplies and Services or Public Improvements described in the request.

(141) “Resident Bidder” is defined in ORS 279A.120 and means a
Bidder that has paid unemployment taxes or income taxes in this state during
the 12 calendar months immediately preceding submission of the Bid, has a
business address in this State, and has stated in the Bid whether the Bidder is
a “resident Bidder.”

(142) “Resident Offeror” means an Offeror that has paid unemployment
taxes or income taxes in this state during the 12 calendar months immediate-
ly preceding submission of the Offer, has a business address in this State, and
has stated in the Offer whether the Offeror is a “resident Offeror.”

(143) “Responsible” means meeting the standards set forth in OAR
125-247-0640 or 125-249-0390(2), and not debarred or disqualified by the
Authorized Agency under OAR 125-247-0575 or 125-249-0370.

(144) “Responsible Bidder” or “Responsible Proposer” is defined in
ORS 279A.105 and 279B.005 and means a person who meets the standards
of responsibility as described in ORS 279B.110.

(145) “Responsible Offeror” means, as the context requires, a
Responsible Bidder, Responsible Proposer or a Person who has submitted an
Offer and meets the standards set forth in OAR 125-247-0640 or 125-249-
0390(2), and who has not been debarred or disqualified by the Agency under
OAR 125-247-0575 or 125-249-0370, respectively.
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(146) “Responsible Proposer” or “Responsible Bidder” is defined in
ORS 279B.005 and means a Person who meets the standards of responsibil-
ity described in ORS 279B.110.

(147) “Responsive” means having the characteristic of substantial com-
pliance in all material respects with applicable solicitation requirements.

(148) “Responsive Bid” or “Responsive Proposal” is defined in ORS
279B.005 and means a Bid or Proposal that substantially complies with the
Invitation to Bid or Request for Proposals, respectively, and all prescribed
Procurement procedures and requirements.

(149) “Responsive Offer” means, as the context requires, a Responsive
Bid, Responsive Proposal or other Offer that substantially complies in all
material respects with applicable solicitation requirements.

(150) “Responsive Proposal” or “Responsive Bid” is defined in ORS
279B.005 and means a bid or proposal that substantially complies with the
Invitation to Bid or Request for Proposals and all prescribed procurement
procedures and requirements.

(151) “Retainage” is defined in ORS 279C.550 and means the differ-
ence between the amount earned by a Contractor on a Public Contract and the
amount paid on the contract by the Authorized Agency.

(152) “Rules” means these Public Contracting Rules of the Department
including Divisions 246 through 249, unless otherwise indicated.

(153) “Scope” means the extent or range of view, outlook, application,
operation, or effectiveness. Scope does not include the dollar amount of the
Contract.

(154) “Secondary Waste Materials” means fragments of products or fin-
ished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary Waste
Materials” includes post-consumer waste. “Secondary Waste Materials” does
not include excess virgin resources of the manufacturing process. For paper,
“Secondary Waste Materials” does not include fibrous waste generated dur-
ing the manufacturing process such as fibers recovered from waste water or
trimmings of paper machine rolls, mill broke, wood slabs, chips, sawdust or
other wood residue from a manufacturing process.

(155) “Serial Negotiation” means a Negotiation that is sequential, on-
going, consecutive, alternating, or repetitive.

(156) “Services” or “services,” for the purpose of these Rules only,
means Trade Services, Personal Services, or any combination thereof.

(157) “Signature” means any Written mark, word or symbol that is
made or adopted by a Person with the intent to be bound and that is attached
to or logically associated with a Written document to which the Person
intends to be bound.

(158) “Signed” means, as the context requires, that a Written document
contains a Signature or that the act of making a Signature has occurred.

(159) “Small Procurement” means a sourcing method according to
ORS 279B.065.

(160) “Sole-Source Procurement” means a sourcing method by which
an Authorized Agency awards a Contract without competition to a single
source for Supplies and Services, when Written justification demonstrates no
other source is available, in accordance with ORS 279B.075 and OAR 125-
247-0275.

(161) “Solicitation” means:

(a) A request by an Authorized Agency for the purpose of soliciting
Offers. This request may take the form of an Invitation for Bid, a Request for
Proposal, a Request for Quotation, a Request for Qualifications or a similar
document; or

(b) The process of notifying prospective Offerors that the Authorized
Agency requests such Offers; or

(c) The Solicitation Document itself. A Solicitation and award process
uses methods identified in ORS 279A.200 through 279A.220 (Cooperative
Procurement); 279B.055 through 279B.060 (bidding and proposals);
279B.070 (intermediate procurements); 279B.085 (special procurements);
279C.100 through 279C.125 (Architectural, Engineering and Land Surveying
and Related Services); or 279C.300 through 279C.450 (Public
Improvements).

(162) “Solicitation Document,” means an Invitation to Bid; a Request
for Proposals; a Writing for a Small, Intermediate, Informal Selection,
Competitive Quote, or Emergency Procurement; a Special Procurement
Solicitation; or other document issued to invite Offers from prospective
Contractors in accordance with ORS 279B or 279C. “Solicitation Document”
includes related documents, either attached or incorporated by reference, and
any changes thereto, issued by an Authorized Agency to establish an Original
Contract that forms the basis for an Agency’s participation in a Procurement.
The following examples are not Solicitation Documents because they do not
invite offers from prospective Contractors: Request for Qualifications, a pre-
qualification of Bidders, a request for information, and a request for product
prequalification.

(163) “Special Government Body” is defined in ORS 174.117 and

(a) Means any of the following:

(A) A public corporation created under a statute of this State and specif-
ically designated as a public corporation.

(B) A school district.

(C) A public charter school established under ORS Chapter 338.

(D) An education service district.
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(E) A community college district or community college service district
established under ORS Chapter 341.

(F) An intergovernmental body formed by two or more public bodies.

(G) Any entity that is created by statute, ordinance or resolution that is
not part of state government or local government.

(H) Any entity that is not otherwise described in this Section that is:

(i) Not part of state government or local government;

(ii) Created according to authority granted by a statute, ordinance or
resolution, but not directly created by that statute, ordinance or resolution;
and

(iii) Identified as a governmental entity by the statute, ordinance or res-
olution authorizing the creation of the entity, without regard to the specific
terms used by the statute, ordinance or resolution.

(b) Subject to ORS 174.117, “Special Government Body” includes:

(A) An entity created by statute for the purpose of giving advice only to
a special government body;

(B) An entity created by a Special Government Body for the purpose of
giving advice to the special government body, if the document creating the
entity indicates that the entity is a public body; and

(C) Any entity created by a Special Government Body described in
Subsection (a) of this

Section, other than an entity described in paragraph (B) of this
Subsection, unless the document creating the entity indicates that the entity is
not a governmental entity or the entity is not subject to any substantial con-
trol by the Special Government Body.

(164) “Special Procurement” means a sourcing method may be a class
Special Procurement, a contract-specific Special Procurement or both, unless
the context requires otherwise in accordance with ORS 279B.085 and OAR
125-247-0287.

(a) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose of
entering into a series of Contracts over time for the acquisition of a specified
class of Supplies and Services.

(b) “Contract-specific Special Procurement” means a contracting pro-
cedure that differs from the procedures described in ORS 279B.055,
279B.060, 279B.065 and 279B.070 and is for the purpose of entering into a
single Contract or a number of related contracts for the acquisition of speci-
fied Supplies and Services on a one-time basis or for a single project.

(165) “Specification” is defined in ORS 279B.200(3) and means any
description of the physical or functional characteristics, or of the nature of the
Supplies and Services to be procured by an Agency. “Specification” includes:
any requirement for inspecting, testing, or preparing the Supplies and
Services for delivery and the quantities or qualities of Supplies and Services
to be furnished under the Contract. Specifications generally will state the
result to be obtained and occasionally may describe the method and manner
of performance.

(166) “State” means the State of Oregon.

(167) “State Government,” subject to ORS 174.108, means the
Executive Department, the Judicial Department and the Legislative
Department.

(168) “State Procurement Office” means that office of the State
Services Division of the Department designated by the Director to carry out
the authority of the Department under the Public Contracting Code and these
Rules. The State Procurement Office provides leadership and services for
innovative, responsive, and accountable public Procurement. The authority of
the State Procurement Office is described in OAR 125-246-0170, originating
with the Director, delegated to the Chief Procurement Officer, and subdele-
gated in Writing by the Chief Procurement Officer to any subdelegatee with-
in the State Procurement Office. When a Rule refers to the approval of the
State Procurement Office, any individual acting on behalf of the State
Procurement Office must be authorized to give such approval in accordance
with OAR 125-246-0170.

(169) “Substantial Completion” is defined in ORS 12.135 and means
the date when the contractee accepts in Writing the construction, alteration or
repair of the improvement to real property or any designated portion thereof
as having reached that state of completion when it may be used or occupied
for its intended purpose or, if there is no such Written acceptance, the date of
acceptance of the completed construction, alteration or repair of such
improvement by the contractee.

(170) “Supplies and Services” includes “Supplies or Services” and col-
lectively means Goods, Trade Services, Personal Services, and Ordinary
Construction Services separately or in any combination of these terms there-
of as appropriate within the context of the Rule. “Supplies and Services”
includes the terms “goods and services,” “goods or services,” and “personal
services” contained in ORS 279A and 279B. This term does not include
Public Improvements or Architectural, Engineering and Land Surveying
Services, and Related Services, governed under ORS 279C.

(171) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from feder-
al government units, state agencies, local governments, and special govern-
ment bodies for sale to state agencies, political subdivisions of the State, and
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private not-for-profit organizations or the general public or any combination
thereof. See OAR 125-050.

(172) “Sustainability” is defined in ORS 184.421 and means using,
developing and protecting resources in a manner that enables people to meet
current needs and provides that future generations can also meet future needs,
from the joint perspective of environmental, economic and community objec-
tives.

(173) “Threshold” means a specific monetary limitation that distin-
guishes one Procurement method from another, triggers a requirement, or
marks a point of reference or change in Rule. For example, the Thresholds of
$5,000 to $150,000 distinguish Intermediate Procurements under ORS 279B
from other methods.

(174) “Trade Services” means all remaining services that do not meet
the definition for Personal Services.

(175) “Transitional Contracts” means all Public Contracts first adver-
tised before March 1, 2005, but not entered into until on or after March 1,
2005. See OAR 125-246-0100(6).

(176) “Unnecessarily Restrictive” is defined in ORS 279B.405(1)(c)
and means that Specifications limit competition arbitrarily, without reason-
ably promoting the fulfillment of the Procurement needs of an Agency.

(177) “Used Oil” is defined in ORS 459A.555 and means a petroleum-
based oil which through use, storage or handling has become unsuitable for
its original purpose due to the presence of impurities or loss of original prop-
erties.

(178) “Virgin Oil” means oil that has been refined from crude oil and
that has not been used or contaminated with impurities.

(179) “Work” means the furnishing of all materials, equipment, labor,
and incidentals necessary to successfully complete any individual item or the
entire Contract and the carrying out and completion of all duties and obliga-
tions imposed by the Contract.

(180) “Work Order” means an Ordering Instrument related to Services,
including any incidental Supplies.

(181) “Writing” means letters, characters and symbols inscribed on
paper by hand, print, type or other method of impression, intend to represent
or convey particular ideas or meanings. “Writing” when required or permit-
ted by law, or required or permitted in a Solicitation Document, also means
letters, characters and symbols made in electronic form and intended to rep-
resent or convey particular ideas or meanings.

(182) “Written” means existing in Writing.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A 065, 279A.200, 279B.005 & 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-

2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10

125-246-0130
Application of the Code and Rules; Exceptions

(1) Code, Rules and Policies. Except as set forth in this Section and
ORS 279A.025, an Agency must exercise all rights, powers and authority
related to Public Contracting in accordance with the Public Contracting
Code, Rules, and applicable Department policies (Policies).

(2) Exceptions for Contracts and Grants. These Rules do not apply to
the following:

(a) Contracts between Agencies;

(b) Contracts between Agencies and Public Bodies;

(c) Contracts between Agencies and the federal government;

(d) For Cooperative Procurements, any contractual relationship
described in Subsections (2)(a) through (c) of this Rule. The Code, Rules, and
policies apply to the contractual relationships between the Agencies and
Providers, other states, tribes, other nations, and any of their public entities;
and

(e) Grants.

(A) Agency as Recipient. If an Agency is a recipient in an agreement
with a grantor, the definition of Grant in ORS 279A.010 and OAR 125-246-
0110 determines if the agreement is subject to the Code and these Rules. If
the grantor has substantial involvement in the program or activity of the
Agency, the agreement is not a Grant. The agreement is subject to the Code
and these Rules.

(B) Agency as Grantor. If an Agency is a grantor in an agreement with
a recipient, the definition of Grant in ORS 279A.010 and OAR 125-246-0110
determines if the agreement is subject to the Code and these Rules. If the
Agency has substantial involvement in the program or activity of the
Agency’s recipient, the agreement is not a Grant. The agreement is subject to
the Code and these Rules.

(3) Exception for a Federal Program. Authorized Agencies otherwise
subject to the Code and these Rules may enter into Public Contracts under a
federal program described in ORS 279A.180 and according to OAR 125-246-
0360, without following the procedures set forth in ORS 279B.050 through
279B.085 and 125-247-0250 through 125-247-0690.

(4) Exception when Procuring from Qualified Rehabilitation Facilities
(QRFs). Agencies subject to the Code and these Rules are not subject to the
methods set forth in ORS 279A.200 through 279A.225 (Cooperative
Purchasing) or 279B.050 through 279B.085 (Sourcing Methods) and related
Rules when the Agencies procure Supplies and Services according to ORS

February 2010: Volume 49, No. 2
74



ADMINISTRATIVE RULES

279.835 through 279.855 and OAR 125-055-0010(1) (Acquisition of
Supplies and Services from QRFs). Agencies are subject to the remainder of
the Code and these Rules, including but not limited to delegation of authori-
ty in accordance with OAR 125-246-0170.

(5) Exception for Correctional Industries. Agencies otherwise subject to
the Code and these Rules may enter into Contracts with correctional indus-
tries according to the Oregon Constitution, Article 1, Subsection 11, without
being subject to the source selection procedures set forth in either ORS
279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050 through
279B.085 (Sourcing Methods) and their respective rules.

(6) Exception for Price Agreements. Agencies otherwise subject to the
Code and these Rules are not subject to the methods set forth in ORS
279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050 through
279B.085 (Sourcing Methods) and related Rules when the Agencies procure
Supplies and Services from a DAS Price Agreement or other Price
Agreement. Agencies are subject to the remainder of the Code and these
Rules, including but not limited to delegation of authority in accordance with
OAR 125-246-0170.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.025, 279A.050, 279A 055 & 279A.180

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0150
Applicability of These Rules to Agencies

Agencies subject to the authority of the Director of the Department
must follow these Rules. If an Agency is partially independent of the author-
ity of the Department and partially subject to the authority of the Department,
that Agency is responsible for obtaining any legal determination related to

these Rules.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0165
Delegation Policy and Procedures

(1) Generally.

(a) Purpose. This Rule describes the policy and procedures related to
the delegation of authority under OAR 125-246-0170, including but not lim-
ited to:

(A) Policy of the Code;

(B) Individual Representation;

(C) Forms of Delegations and Revocations of Authority;

(D) Changes in Individual Representation;

(E) Procedural Requirements;

(F) Signature; and

(G) Commitment of Funds.

(b) This Rule applies to all delegations and sub-delegations of Authority
(collectively, Delegations), modifications of Delegations, and revocations of
Delegations under OAR 125-246-0170. This Rule does not delegate authori-
ty. All delegations by authority under the Rules are found solely in OAR 125-
246-0170.

(2) Policy of the Code. The policy of the Code is to clarify responsibil-
ities, instill public confidence, promote efficient use of resources, implement
socioeconomic programs, allow meaningful competition, and provide a struc-
ture that supports evolving procurement methods, according to ORS
279A.015. These Rules support this policy of the Code.

(3) Individual Representation. Public Contracting may be delegated
only to an individual, representing the State’s interests. Authority under these
Rules may be delegated only to individuals acting on behalf of the Agencies
and in accordance with this Rule. All individual delegatees must hold and use
this Authority within the scope of their employment by the Agency and act on
behalf of the Agency as the Agency’s representative. Sub-delegations may be
in whole or in part according to ORS 279A.075. Any individual may decline
a sub-delegation in whole or in part. A delegator or delegatee may also be
referred to in this Rule as an “Authorized Individual.”

(4) Forms of Delegations and Revocations of Authority. ORS 279A.075
provides that the exercise of all authorities in the Code may be delegated and
sub-delegated in whole or in part. The form of a Delegation or revocation of
Authority by an Authorized Individual may be by:

(a) OAR 125-246-0170 by the Director of the Department;

(b) A Written external or internal policy by an authorized delegator or
revoker;

(c) An Interagency Agreement, signed by the Chief Procurement
Officer and the Authorized Agency; or

(d) A letter or memorandum signed by an authorized delegator or revok-
er.

(5) Changes in Individual Representation. If an Agency determines that
an Authorized Individual has ceased to represent that Agency for
Procurement (Absent Individual), then:

(a) The Authority of the Absent Individual automatically reverts back to
the individual who originally delegated the Authority to the Absent
Individual. The Agency must determine who receives the reverted Authority
in accordance with this Rule. If the Absent Individual is a head of an Agency
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or Designated Procurement Officer, the delegator of authority to that individ-
ual must notify the State Procurement Office within thirty (30) days after the
change in representation.

(b) Sub-delegations, if any, by an Absent Individual remain in effect
unless and until the Authority of any sub-delegatees is modified or revoked
by an Authorized Individual.

(6) Procedural Requirements.

(a) Compliance. Authorized Agencies must maintain good contracting
procedures in accordance with the Public Contracting Code, related Rules
and policies of the Department. Delegation of Authority does not exempt any-
one from the requirements of the Public Contracting Code, related Rules, and
policies of the Department. Any individual receiving delegated Authority is
responsible for following the Public Contracting Code, related Rules, and
policies of the Department.

(b) Modifications or Revocations.

(A) Authority. Subject to the conditions of Subsection (ii) below, any
Delegation may be modified or revoked by:

(i) The Director of the Department,

(ii) The Chief Procurement Officer in accordance with Section
B3)(@(F);

(iii) The head of an Agency in accordance with Subsection (2)(a)(B); or

(iv) The original authorized delegator or successor of this delegator who
made this Delegation being modified or revoked.

(B) Conditions.

(i) This modification or revocation of a Delegation must be Writing;

(ii) The delegatee must receive reasonable notice of the modification or
revocation of the Delegation; and

(iii) This modification or revocation of a Delegation must be based
upon a determination, as set forth in the related policy of the Department.

(c) Maintenance of Documents. The Authorized Agency must maintain
copies of letters, memoranda, or agreements granting a Delegation.

(7) Signature. When an Authorized Agency has delegated Authority
according to OAR 125-246-0170, the Authorized Agency’s signature consti-
tutes both the execution and approval of the Contract, except as described in
Subsections (1)(h), (2)(a)(B), and (2)(b)(F).

(8) Commitment of Funds. ORS 291 and 293, together with the policies
of the State Controller’s Division of the Department, provide for public finan-
cial administration, including: appropriations, allotments by the Department,
and an individual’s authority to commit or encumber funds, financially obli-
gate the Agency, and decide to expend funds. This type of authority may be
referred to as commitment, expenditure, obligation, expenditure decision or
signature authority (collectively, Commitment of Funds).

(9) Requests for Delegations. Any Agency may submit a delegation
request through ORPIN to the State Procurement Office for authority in
accordance with the Public Contracting Code, this Rule, and any related pol-
icy of the Department. All requested Delegations must be approved in
Writing by the Chief Procurement Officer and based upon a consideration of
relevant criteria as follows:

(a) The nature of the Supplies and Services to be provided;

(b) Resources of the Agency requesting the delegation, including
trained and qualified contract officers and staff, the Agency’s experience and
expertise, staff time available, and the degree of economy and efficiency to be
achieved in meeting the state’s requirements if authority is delegated;

(c) The Agency’s Procurement and public contracting past perform-
ance;

(d) SPO’s resources to exercise the authority if it is not delegated; and

(e) Value added by the Agency if the authority is delegated.

(10) Revocation of Delegations. The Chief Procurement Officer may
revoke any delegation issued under Section (9) of this Rule at any time by
written notice to the Designated Procurement Officer of the Agency, as
defined in OAR 125-246-0170, based upon, but not limited to any of the fol-
lowing:

(a) Failure to comply with the requirements of the delegation;

(b) Deficiencies evidenced by performance audits performed by SPO,
the Secretary of State, or the Legislative Assembly.

(c) Failure to comply with SPO training requirements to obtain an
Oregon Basic Procurement Certification, Advanced Certification, or specific
training described in the delegation;

(d) Lack of adequate experience in terms of procurement knowledge
and any specialized knowledge pertinent to the authority delegated;

(e) The available resources of SPO to conduct the purchasing activities
if authority is revoked; and

(f) The degree of economy and efficiency to be achieved in meeting the
state’s requirements if authority is revoked.

(11) Return of Delegations from Agencies to the Chief Procurement
Officer. If an Agency needs assistance, an Agency may request that the Chief
Procurement Officer reclaim the authority previously delegated to the
Agency. With sole discretion, the Chief Procurement Officer may accept the
reclamation request for assistance according to the responsibilities, resources,

and needs of the State Procurement Office and the Agency.
Stat. Auth.: ORS 279A.065(5)(a); ORS 279A.070
Stat. Implemented: ORS 279A.050, ORS 279A.075, and ORS 279A.140
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10
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125-246-0170
Delegation of Authority

(1) Generally.

(a) Purpose. This Rule delegates the procurement authority of the
Department (Authority). Only this Rule delegates this Authority.

(b) Authority of Agencies. The Director of the Department delegates
Authority to the Designated Procurement Officers of the Authorized
Agencies in Section (2) of this Rule.

(c) Authority of the Chief Procurement Officer. The Director of the
Department delegates Authority to the Chief Procurement Officer in Section
(3) of this Rule.

(d) Authority of the Director. According to ORS 279A.140, the
Department must conduct all Procurements, including Contract
Administration, for the Agencies. Other Sections of the Code authorize spe-
cific actions by the Director of the Department. According to ORS
279A.050(1) and (2), this Authority of the Department vests only in the
Director of the Department. The Director is ultimately responsible for the
Procurement of the Agencies.

(2) Delegation to Individuals in Agencies.

(a) Chain of Delegation and Responsibilities.

(A) Head and Designated Procurement Officer of the Agency.

(i) Conditional Delegation. The Director delegates Authority, only as
set forth in this Section (2), to the heads of Authorized Agencies, on the con-
dition that the heads of Authorized Agencies subdelegate such Authority to
their Agencies’ Designated Procurement Officers, who may further subdele-
gate such Authority in accordance with policies of their Agencies (Chain of
Delegation). Every Authorized Agency must appoint a Designated
Procurement Officer to serve that Authorized Agency; if none is appointed,
the head of the Agency is deemed to be the Designated Procurement Officer
and assumes the Authority, duties and responsibilities of the Designated
Procurement Officer (collectively, “Designated Procurement Officer”). The
heads of the Agencies may not subdelegate Authority outside this Chain of
Delegation, except as provided in Subsection (2)(a)(B).

(i) Manner of Appointment. The Authorized Agency determines its
procedure for appointing its Designated Procurement Officer, and this Rule
does not require or imply any inherent Authority in individual(s) or the
Agency in order to make this appointment. The Agency must send a Written
notice of its appointment of the Designated Procurement Officer to the State
Procurement Office.

(B) Exceptions: Head and Other Individuals of the Agency.

(i) Execution of Contracts. Heads of Authorized Agencies may subdel-
egate the Authority to execute Contracts, as described in Subsection (2)(b)(F),
to other individuals within their respective Agency, provided this subdelega-
tion is in accordance with a Written alternative subdelegation plan, main-
tained on file with the Agency’s Designated Procurement Officer.

(i) Special Procurements of General or Special Counsel Authorized by
the Attorney General, according to OAR 125-247-0295. Heads of Authorized
Agencies may subdelegate the Authority to procure general or special coun-
sel authorized by the Attorney General, as described in Subsection (2)(d)(Q),
to other individuals within their respective Agency, provided the head of the
Authorized Agency has determined that the individual receiving the subdele-
gation has the requisite skills and knowledge to carry out the subdelegation.
Such subdelegations may be further subdelegated within that Authorized
Agency, provided the subdelegator has determined that each individual
receiving the Delegation has the requisite skills and knowledge to carry out
the subdelegation.

(iii) Chain of Delegation. Authorized Individuals in accordance with
Subsections (2)(a)(B)(i) and (ii) are included in the Chain of Delegation.

(C) Responsibilities. Each individual in the Chain of Delegation
remains responsible for the exercise of Authority by that individual’s subdel-
egatees, and subdelegation does not waive this responsibility. Each delegator
must determine and document that the delegatee is capable and accountable
for the Procurement. The Designated Procurement Officer, appointed within
each Authorized Agency, is responsible for all delegated procurement activi-
ty on behalf of the Authorized Agency, as described in this Section (2), except
as provided in Subsection (2)(a)(B).

(b) Duties and Responsibilities of Designated Procurement Officers.
The Authority, duties and responsibilities of the Designated Procurement
Officer, according to (2)(a)(A), are as follows:

(A) Serve as the exclusive supervisor and manager of the Authorized
Agency’s Procurement system;

(B) Conduct, supervise and manage the Procurement and the
Procurement Process for the Authorized Agency in accordance with the Code
and these Rules, except for those Procurements conducted by a delegatee to
whom the Designated Procurement Officer has delegated Authority;

(C) Prepare or monitor the use of Specifications or statements of work
for all Procurements of the Authorized Agency;

(D) Issue Solicitations and implement other non-Solicitation methods
for all Procurements of the Authorized Agency in accordance with the Code
and these Rules;

(E) Award Contracts only as authorized in accordance with this Rule;

(F) Execute Contracts, which means causing the signing of Contracts
and performance of all necessary formalities to bring the Contracts into their
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final, legally enforceable forms. If the Designated Procurement Officer is
unable to make a Commitment of Funds as described in Subsection (1)(h),
then the head of the Authorized Agency may follow an alternative subdele-
gation plan in accordance with Subsection (2)(a)(B)(i).

(G) Comply with the reporting requirements of the Code, these Rules,
and Department policies;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Monitoring Contract development,
awards, and compliance applies to all Delegations;

(I) Based upon the monitoring described in Subsection (2)(b)(H), deter-
mine opportunities, establish targets, and utilize methods according to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing; and

(J) Conduct Cost Analyses, approve Feasibility Determinations and
Exceptions, and otherwise comply with OAR 125-247-0110.

(c) Delegation by Rule Based Upon Thresholds. By this Rule, the
Director of the Department delegates authority to the heads of all Authorized
Agencies, subject to Section (2)(a)(A) and (B), for the following
Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services up to and including
the Threshold of $5,000, according to ORS 279B.065 and related Rules;

(B) Direct appointments of Architectural, Engineering and Land
Surveying Services and Related Services according to OAR 125-248-0200;

(C) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, according to ORS 279B.070, OAR 125-
247-0270, and any related policy;

(D) Informal Selection Procedures of Architectural, Engineering and
Land Surveying Services and Related Services according to ORS 279C.110
and OAR 125-248-0210, provided that the Authorized Agency follows the
requirements as set forth in the policy of the Department;

(E) Competitive Quotes for Public Improvements estimated not to
exceed $100,000, provided that the Authorized Agency follows the require-
ments as set forth in the policy of the Department;

(F) Competitively Sealed Bidding not exceeding $150,000 and accord-
ing to OAR 125-247-0255;

(G) Competitively Sealed Proposals not exceeding $150,000 and
according to OAR 125-247-0260;

(H) Sole-Source Procurements not exceeding $150,000 and according
to ORS 279B.075 and OAR 125-247-0275;

(I) Special Procurements in accordance with OAR 125-247-0287 not
exceeding $150,000.

(J) Purchase of Used Personal Property Special Procurements not
exceeding $150,000 and according to OAR 125-247-0288(9);

(K) Reverse Auctions Special Procurements not exceeding $150,000
and according to OAR 125-247-0288(10); and

(L) Contract Administration as follows:

(i) For Contracts and Ordering Instruments authorized according to this
Section (2)(c) and (d), the Contract Administration of these Public Contracts
and Ordering Instruments, including but not limited to: appropriate payment
approvals, ordering in accordance with the terms of Department Price
Agreements, and the oversight of the Provider(s); but excluding the Contract
Administration described in Subsection (v) below;

(ii) The daily or routine Contract Administration of Ordering
Instruments placed against Department Price Agreements and Contracts pro-
cured by the State Procurement Office on behalf of Agencies. This daily or
routine Contract Administration includes but is not limited to: appropriate
payment approvals, ordering in accordance with the terms of Department
Price Agreements, and the oversight of the Provider(s);

(iii) Activities specified in Writing by the Chief Procurement Officer or
delegatee;

(iv) Activities specified in a related policy of the Department; and

(v) Despite Subsection (2)(c)(K)(i) through (iv) above, this Delegation
by Subsection (2)(c)(K) does not include:

(I) The Contract Administration of Department Price Agreements; or

(IT) For Contracts procured by the State Procurement Office on behalf
of Agencies, Amendments when the amended value of Contract exceeds
$150,000; and terminations of such Contracts when the amended value of
such Contract exceeds $150,000.

(d) Delegation by Rule Based Upon Type. By this Rule, the Director of
the Department delegates authority to the heads of all Authorized Agencies,
subject to Section (2)(a)(A) and (B), for the following Procurements, includ-
ing Contract Administration:

(A) Emergency Procurements, in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(B) One-time, nonrepetitive Joint Cooperative Procurements in accor-
dance with OAR 125-246-0430, provided that:

(i) No such Procurement results in a Permissive Cooperative
Procurement that is open to any Agency outside of those Agencies jointly
named in the original Procurement;

(ii) No such Procurement of Supplies and Services exceeds the
Threshold of $150,000, including all Amendments, according to OAR 125-
246-0560;
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(iii) No such Procurement of Public Improvements exceeds $100,000,
including Amendments according to OAR 125-246-0560; and

(iv) The Authorized Agency must follow any related policy of the
Department.

(C) Federal program Procurements not exceeding $150,000 or accord-
ing to a delegation agreement with the State Procurement Office, and in
accordance with ORS 279A.180 and related Rules;

(D) Client Services Special Procurements according to OAR 125-247-
0288(1) and (2);

(E) Client Services procured under ORS 279B.055 through 279B.085
and related Rules, including all amendments according to OAR 125-246-
0560;

(F) Renegotiations of Existing Contracts with Incumbent Contractors
Special Procurements according to OAR 125-247-0288(3) and as follows: the
Authorized Agency is limited to the same authority delegated to that Agency
with regard to the Original Contract and any Amendments and may not col-
lectively exceed any Threshold related to its authority to procure the Original
Contract, except this limit may be exceeded with the prior Written approval
of the Chief Procurement Officer or delegatee of the State Procurement
Office;

(G) Advertising Contracts Special Procurements according to OAR
125-247-0288(4);

(H) Equipment Repair and Overhaul Special Procurements according to
OAR 125-247-0288(5);

(I) Contracts for Price Regulated Items Special Procurements according
to OAR 125-247-0288(6);

(J) Investment Contracts Special Procurements according to OAR 125-
247-0288(7);

(K) Food Contracts Special Procurements according to OAR 125-247-
0288(8);

(L) Special Procurements of General or Special Counsel Authorized by
the Attorney General, according to OAR 125-247-0295;

(M) Special Procurement(s) related to disaster response, according to
OAR 125-247-0287;

(N) Architectural, Engineering and Land Surveying and Related
Services (A&E) Procurement according to OAR 125-248-0200 through 125-
248-0340;

(O) Brand Name Specification Determinations for Solicitations in
accordance with OAR 125-247-0691; and

(P) Brand Name Specification Determinations for Sole Source
Procurements not exceeding $150,000 and according to OAR 125-247-0691.

(3) Delegation to the Chief Procurement Officer.

(a) Powers and Authorities. The Director of the Department delegates to
the Chief Procurement Officer the rights, powers and authority vested in the
Director of the Department to:

(A) Delegate and subdelegate these authorities in whole or in part
according to ORS 279A.075;

(B) Approve Special Procurement requests, according to ORS
279B.085 and related Rules, and receive filed protests of approvals of Special
Procurements, according to ORS 279B.400(1);

(C) Conduct hearings, approve Agency findings, approve exemption
requests, and issue exemption orders, according to ORS 279C.335, ORS
279C.345, 279C.390, and related Rules;

(D) Create all procedures and Specifications required by the Public
Contracting Code and these Rules;

(E) Receive, maintain, and act upon information contained in reports,
including but not limited to ORS 279A.140(h) and 279C.355, as required by
the Public Contracting Code and these Rules;

(F) Receive and resolve protests according to ORS 279B.400 to
279B 420 and Division 247 Rules, except for appeals from a decision of the
Chief Procurement Officer or delegatee;

(G) Receive notices, conduct hearings, and make decisions regarding
prequalifications, debarments, and Disqualifications according to ORS
279A.110, 279B.425, ORS 279C.450, ORS 200.065(5), and ORS
200.075(1), except for appeals from a decision of the Chief Procurement
Officer or delegatee;

(H) Approve Unanticipated Amendments according to OAR 125-246-
0560(2);

(I) Approve expedited notices for Sole-Source Procurements according
to OAR 125-247-0275;

(J) Procure and administer Cooperative Procurements and receive, hear,
and resolve related protests and disputes, according to ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0460;

(K) Approve General Service Administration federal programs or fed-
eral Contracts in accordance with OAR 125-246-0360;

(L) Authorize public notice of bids, proposals, and public improvement
Contracts to be published electronically and according to ORS
279B.055(4)(c) and 279C.360(1);

(M) Approve the manner and character of retainage according to ORS
279C.560(1) and (5);

(N) Approve exemptions waiving or reducing the bid security or bonds
for Public Improvement projects in accordance with ORS 279C.390(1);
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(O) Approve electronic-filing (e-filing) in accordance with ORS
84.049, 84.052 and 84.064;

(P) Approve procurement-related activities required by other law;

(Q) Conduct Cost Analyses, approve Feasibility Determinations and
Exceptions, and otherwise comply with OAR 125-247-0110; and

(R) Other actions of the State Procurement Office specifically required
by these Rules.

(b) Duties and Responsibilities of the Chief Procurement Officer. The
authority, duties and responsibilities of the Chief Procurement Officer are as
follows:

(A) Conduct Procurements, including administration of Contracts, for
Agencies.

(B) Develop and maintain State-wide Procurement rules, policies, pro-
cedures and standard contract terms and conditions as necessary to carry out
the Public Contracting Code.

(C) Subdelegate authority in whole or part, based upon consideration
and documentation of one or more of the following factors in making this
decision:

(i) The procurement expertise, specialized knowledge and past experi-
ence of the individual;

(ii) The impact of the subdelegation of the Procurement on efficiency
and effectiveness;

(iii) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals;

(iv) The ability and assent of the individual to be accountable for the
delegated Procurement; or

(v) The short-term demands upon the staff and resources of the State
Procurement Office, arising from unusual circumstances;

(D) Revoke authority delegated by the Chief Procurement Officer or in
accordance with (3)(d)(F), in whole or part, based upon consideration and
documentation of one or more of the following factors in making this deci-
sion:

(i) The procurement expertise, specialized knowledge and past experi-
ence of the individual;

(ii) The impact of the subdelegation of the Procurement on efficiency
and effectiveness;

(iii) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals; or

(iv) The ability and assent of the individual to be accountable for the
delegated Procurement;

(E) Maintain a file of Written subdelegation authority granted and
revoked under these Rules in accordance with the law;

(F) Provide guidance and leadership on Procurement matters to
Agencies and their employees;

(G) Provide training and instruction opportunities to assure SPO staff
and Agency staff are equipped with necessary knowledge and skills to com-
ply with requirements of the Public Contracting Code, Rules, and Department
policy related to Procurement;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contract, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Report these matters to the Authorized
Agency and Director as appropriate. Monitoring Contract development,
awards, and compliance applies to all Delegations;

(I) Based upon monitoring described in Subsection (3)(b)(H), deter-
mine opportunities, establish targets, and utilize methods according to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing.

(J) Appoint procurement advisory committees to assist with
Specifications, procurement decisions, and structural change that can take
full advantage of evolving procurement methods as they emerge within vari-
ous industries, while preserving competition according to ORS 279A.015.

(c) Delegation by Rule Based Upon Threshold. By this Rule, the
Director of the Department delegates authority to the Chief Procurement
Officer for the following Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services on behalf of Agencies
and according to ORS 279B.065;

(B) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, on behalf of Agencies and according to
ORS 279B.070 and OAR 125-247-0270;

(C) Informal Selection procedures of Architectural, Engineering and
Land Surveying Services and Related Services, on behalf of Agencies and
according to ORS 279C.110 and OAR 125-248-0210;

(D) Competitive Quotes of Public Improvements estimated not to
exceed $100,000, according to ORS 279C.410 notes and OAR 125-249-
0160; and

(E) All Procurements exceeding the Thresholds for Intermediate
Procurements, Informal Procurements, or Competitive Quotes, according to
ORS 279B.070 and OAR-125-247-0270 (Supplies and Services); ORS
279C.110 and OAR 125-248-0210 (Architectural, Engineering and Land
Surveying and Related Services); and ORS 279C.410 and OAR 125-249-
0210 (Public Improvements), respectively.
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(d) Delegation by Rule Based Upon Type. By this Rule, the Director of
the Department delegates authority to the Chief Procurement Officer for the
following Procurements, including Contract Administration:

(A) Cooperative Procurements in accordance with ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0460, except as
provided in Section (7)(a)(C) of this Rule; and the State Procurement Office
may delegate this authority by agreement to an Authorized Agency, provided
this Delegation to an Authorized Agency meets the following criteria:

(i) There is no pre-existing Department Price Agreement or Mandatory
Use Agreement;

(ii) The proposed Procurement does not negatively impact DAS Price
Agreements or other Contracts identified by the State Procurement Office;

(iii) A competitive process was used for the original agreement; and

(iv) The initial Solicitation was or will be advertised in Oregon.

(B) Special Procurements according to ORS 279B.085 and related
Rules;

(C) Sole-Source Procurements in accordance with ORS 279B.075 and
OAR 125-247-0275;

(D) Emergency Procurements in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(E) Federal program Procurements in accordance with ORS 279A.180
and OAR 125-246-0360;

(F) Architectural, Engineering and Land Surveying and Related
Services (A&E) Procurement according to OAR 125-248-0200 through 125-
248-0340;

(G) Brand Name Specification Determinations for Solicitations in
accordance with OAR 125-247-0691;

(H) Brand Name Specification Determinations for Sole Source
Procurements according to OAR 125-247-0691; and

(I) All Procurements otherwise delegated to an Authorized Agency
according to Section (2) if the Chief Procurement Officer, at her or his own
discretion, revokes and assumes this delegated authority, based upon a deter-
mination that any Authorized Agency refuses or fails to comply with any

Delegation described in Section (2).
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.075 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 15-
2005(Temp), f. & cert. ef. 12-22-05 thru 5-21-06; DAS 5-2006, f. & cert. ef. 5-31-06; DAS
6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0200
Affirmative Action; Limited Competition Permitted

According to ORS 279A.100, an Authorized Agency may limit compe-
tition on Public Contracts for Supplies and Services, or on other Public
Contracts with an estimated cost of $50,000 or less to carry out affirmative
action policies, including but not limited to OAR 125-246-0314 (disabled
veterans), and in accordance with any policies and procedures established by
the Department.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.100

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-

2009, £. 12-30-09, cert. ef. 1-1-10

125-246-0210
Subcontracting to and Contracting with Emerging Small Businesses;
Disqualification

(1) As set forth in ORS 279A.105, an Authorized Agency may require
a Contractor to subcontract some part of a Contract to, or to obtain materials
to be used in performing the Contract from:

(a) A business enterprise that is certified under ORS 200.055 as an
emerging small business; or

(b) A business enterprise that is:

(A) Certified under ORS 200.055 as an emerging small business; and

(B) Is located in or draws its Workforce from economically distressed
areas, as designated by the Oregon Business Development Department.

(2) For purposes of ORS 279A.105, a subcontractor certified under
ORS 200.055 as an emerging small business is located in or draws its
Workforce from economically distressed areas if:

(a) Its principal place of business is located in an area designated as
economically distressed by the Oregon Business Development Department
according to administrative rules adopted by the Oregon Economic and
Community Development Department; or

(b) The Contractor certifies in Writing to the Authorized Agency that a
substantial number of the subcontractor’s employees, or subcontractors that
will manufacture or provide the Goods or perform the Services under the
Contract, reside in an area designated as economically distressed by the
Oregon Business Development Department according to administrative rules
adopted by the Oregon Business Development Department. For the purposes
of making the foregoing determination, the Authorized Agency must deter-
mine in each particular instance what proportion of a Contractor’s subcon-
tractor’s employees or subcontractors constitutes a substantial number.

(3) Discrimination in Subcontracting Prohibited.

(a) Prohibition. An Offeror who competes for or is awarded a Public
Contract may not discriminate against a subcontractor in the awarding of a
subcontract because the subcontractor is a minority, woman, emerging small
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business enterprise certified under ORS 200.055 or against a business enter-
prise that is owned or controlled by or that employs a disabled veteran, as
defined in ORS 408.225.

(b) Certification. Authorized Agencies must include in each Solicitation
Document a requirement that Offerors certify in their Offers that the Offeror
has not and will not discriminate, in violation of Subsection (3)(a), against a
subcontractor in the awarding of a subcontract because the subcontractor is a
minority, woman or emerging small business enterprise certified under ORS
200.055 or against a business enterprise that is owned or controlled by or that
employs a disabled veteran, as defined in ORS 408.225.

(4) Disqualification

(a) An Authorized Agency may disqualify a Person from consideration
of award of the Authorized Agency’s Contracts under ORS 200.065(5), or
suspend a Person’s right to bid on or participate in any Public Contract
according to ORS 200.075(1) after providing the Person with notice and a
reasonable opportunity to be heard in accordance with Subsections (d) and (e)
of this Section.

(b) As provided in ORS 200.065 and 200.075 an Authorized Agency
may disqualify or suspend a Person’s right to submit an Offer or to partici-
pate in a Contract (e.g., act as a subcontractor) as follows:

(A) For a Disqualification under ORS 200.065, the Authorized Agency
may disqualify a Person upon finding that the Person engaged in any of the
activities made unlawful by ORS 200.065(1) or (2), or if the Person has been
disqualified by another Authorized Agency according to ORS 200.065.

(B) For a Disqualification under ORS 200.075, the Authorized Agency
may suspend a Person upon finding that the Person engaged in any of the acts
prohibited by ORS 200.075(a) through (c).

(c) An Authorized Agency may disqualify or suspend a Person’s right
to submit Offers or participate in Public Contracts only for the length of time
permitted by ORS 200.065 or 200.075, as applicable.

(d) The Authorized Agency must provide Written notice to the Person
of a proposed Disqualification. The Agency must deliver the Written notice
by personal service or by registered or certified mail, return receipt request-
ed. This notice must:

(A) State that the Authorized Agency intends to disqualify or suspend
the Person;

(B) Set forth the reasons for the Disqualification;

(C) Include a statement of the Person’s right to a hearing if requested in
Writing within the time stated in the notice and that if the Authorized Agency
does not receive the Person’s Written request for a hearing within the time
stated, the Person must have waived the right to a hearing;

(D) Include a statement of the authority and jurisdiction under which
the hearing will be held;

(E) Include a reference to the particular Sections of the statutes and
rules involved;

(F) State the proposed Disqualification period; and (G) State that the
Person may be represented by legal counsel.

(e) Hearing. Upon the Authorized Agency’s receipt of the Person’s
timely request, the Authorized Agency must promptly deliver written notifi-
cation and this request to the Chief Procurement Officer. The State
Procurement Office must schedule a hearing upon its receipt of the Person’s
timely request. The State Procurement Office must notify the Person of the
time and place of the hearing and provide information on the procedures,
right of representation and other rights related to the conduct of the hearing
before the hearing. The Chief Procurement Officer has the discretion to del-
egate authority under OAR 125-246-0170(3)(a)(G) and specify how the del-
egatee must review and hear Disqualifications.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.200.065, 200.075, 105 & 279A.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0220
Advocate’s Office and OMWESB

(1) The “Governor’s Advocate’s Office for Minority, Women and
Emerging Small Business (Advocate’s Office)” was created in the Office of
the Governor, and the “Advocate for Minority, Women and Emerging Small
Business” is the individual appointed by the Governor to advise the Governor,
Legislature and Director’s Office on issues related to the integration of minor-
ity, women and emerging small business into the mainstream of the Oregon
economy and business sector. The Advocate oversees the resolution of busi-
ness concerns with Authorized Agencies impacting certified disadvantaged,
minority, women and emerging small businesses (DMWESB). The Advocate
is also charged with maintaining the Oregon Opportunity Register and
Clearinghouse to facilitate the timely notice of business and contract oppor-
tunities to DMWESB firms certified by the Office of Minority, Women and
Emerging Small Businesses according to ORS 200.025.

(2) The “Office of Minority, Women and Emerging Small Business”
(OMWESB), located in the Oregon Business Development Department,
administers the certification process for the Disadvantaged Business
Enterprise (DBE), Minority Business Enterprise/Women Business Enterprise
(MBEWBE), and Emerging Small Business (ESB) Programs. As the sole cer-
tification authority in Oregon for disadvantaged, minority-and woman-owned
businesses, and emerging small businesses, the Office of Minority, Women

February 2010: Volume 49, No. 2
78



ADMINISTRATIVE RULES

and Emerging Small Business (OMWESB) provides certification services for
disadvantaged, minority, woman and emerging small businesses, according to
ORS 200.025 and 200.055.

(3) A “Disadvantaged Business Enterprise” means a small business
concern which is at least 51 percent owned by one or more socially and eco-
nomically disadvantaged individuals or, in the case of any corporation, at
least 51 percent of the stock of which is owned by one or more socially and
economically disadvantaged individuals and whose management and daily
business operations are controlled by one or more of the socially and eco-
nomically disadvantaged individuals who own it.

(4) An “Emerging Small Business” is a business with its principal place
of business located in this State; a business with average annual gross receipts
over the last three years not exceeding $1 million for construction firms and
$300,000 for non-construction firms business which has fewer than 20
employees; an independent business (not a subsidiary, affiliate, or successor
company of another business whose average gross receipts would exceed the
stated limits); and a business properly licensed and legally registered in this
State.

(5) A “Minority or Women Business Enterprise” is a small business
concern which is at least 51 percent owned by one or more minorities or
women, or in the case of a corporation, at least 51 percent of the stock of
which is owned by one or more minorities or women, and whose manage-
ment and daily business operations are controlled by one or more of such
individuals, according to ORS 200.005.

(6) The general policy of the Department and these Rules is to expand
economic opportunities for Disadvantaged Business Enterprises, Minority
Business Enterprises, Women Business Enterprises and Emerging Small
Businesses by exposing them to contracting and subcontracting opportunities
available through Public Contracts, according to ORS 279A.105 and based
upon the Legislative findings set forth in ORS 200.015.

(7) The Agency must support the participation of Minority, Women
owned and Emerging Small Businesses in its purchasing processes by noti-
fying the Advocate for Minority, Women and Emerging Small Business as
required under ORS 200.035.

(8) When a Public Improvement Contract is less than $100,000 and the
Offerors are being drawn exclusively from a list of Certified Emerging Small
Businesses maintained by the Office of Minority, Women and Emerging
Small Business, the Authorized Agency may let the Contract without formal
competitive sourcing methods after a good faith effort to obtain a minimum
of three competitive Quotes from Emerging Small Businesses. To obtain
maximum exposure for all firms and guard against favoritism, care must be
taken to obtain Quotes from different firms each time the list is used. The
Authorized Agency must keep a Written record of the source and amount of
the Quotes received and comply with the applicable requirements of this
Rule.

(9) In carrying out the policy of affirmative action, an Authorized
Agency may rely upon ORS 279A.100 and advice of legal counsel regarding
its application.

(10) No Special Procurement according to ORS 279B.085 and no
exemption according to 279C.335 approved by the Chief Procurement
Officer waives or excepts the requirement of notice to the Governor’s
Advocate for Minority, Women and Emerging Small Businesses in accor-
dance with 200.035 and any DAS policy. All Agencies must comply with

200.035, notwithstanding the Public Contracting Code.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.100 & 279A.105
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0310
Reciprocal Preferences

(1) When evaluating Offers according to OAR 125-247-0255 through
125-247-0260, 125-249-0390 or 125-249-0640 through 125-249-0660,
Authorized Agencies must add a percentage increase to the Offer of a
Nonresident Offeror equal to the percentage, if any, of the preference that
would be given to that Offeror in the state in which the Offeror resides. An
Authorized Agency may rely on the list maintained by the Department
according to ORS 279A.120(4) to determine:

(a) Whether the Nonresident Offeror’s state gives preference to in-state
Offerors; and if so,

(b) The amount of such preference (Percentage).

(2) Authorized Agencies must add a percentage to the Offer that match-
es the Percentage described in Section (1) before determining Tie-Offers in

accordance with OAR 125-246-0300.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.120
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0312
Agricultural Preference

Despite provisions of law requiring an Authorized Agency to award a
Contract to the lowest responsible Bidder, the responsible Proposer or the
Provider of a quotation, an Authorized Agency that uses public funds to pro-
cure Goods for a public use may apply a preference for Oregon agricultural
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products. This preference allows the Authorized Agency to procure an agri-
cultural product that is produced and transported entirely within Oregon,
upon meeting the following condition(s):

(1) The agricultural product costs do not exceed 10 percent
(Percentage) over the cost of an agricultural product that is not produced and
transported entirely within Oregon; or

(2) An Authorized Agency may set a higher Percentage if the
Designated Procurement Officer of the Authorized Agency:

(a) Makes a Written determination;

(b) Finds good cause to set the higher Percentage, and

(c) Explains the reasons and evidence for the finding.
Stat. Auth.: ORS 279A.065(5)(a); ORS 279A.070

Stats. Implemented: HB 2763.

Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0314
Disabled Veterans Preference

(1) Generally. The Public Contracting Code and these Rules may not be
construed to prohibit an Authorized Agency from engaging in public con-
tracting practices designed to promote affirmative action goals, policies or
programs to give a preference in awarding Public Contracts to Disabled
Veterans. In carrying out an affirmative action goal, policy or program, an
Authorized Agency may limit competition for any Public Contract estimated
to not exceed $50,000 to Disabled Veterans as defined in Section (2)
(“Preference”).

(2) Definition. “Disabled Veteran” is defined in ORS 408.225.
“Disabled Veteran” includes the individual as defined in ORS 408.225 and
any business enterprise that one or more such individuals own or control, if
the cumulative ownership or control by such individuals is 51% or greater.

(3) Establishing the Preference. The Authorized Agency may use a per-
centage for the Preference in a competitive procurement process or use the
Preference for a direct award to the Disabled Veteran instead. In either case,
the process for a Contract may not exceed $50,000, and the Designated
Procurement Officer of the Authorized Agency must make a written determi-
nation that supports the Preference.

(4) Subcontracting. An Authorized Agency may require a Contractor to
subcontract some part of a Contract not to exceed $50,000 to, or obtain mate-
rials to be used in performing the Contract from, a Disabled Veteran.

(5) Proof. Under Section (3) or (4), an Authorized Agency may require
that a Disabled Veteran produce proof of service—connected disability from
the United States Department of Veterans Affairs. The proof of serv-
ice—connected disability may be in the form of an:

(a) Award letter;

(b) Award card; or

(c) Other evidence acceptable to the Authorized Agency from the
United States Department of Veterans Affairs.

(6) Discrimination. A Bidder or Proposer who competes for or is award-
ed a Public Contract may not discriminate against a subcontractor in award-
ing a subcontract because the subcontractor employs a Disabled Veteran or is
a Disabled Veteran.

(7) Debarment or Disqualification.

(a) Finding and Appeal. An Authorized Agency may debar or disquali-
fy a Bidder or Proposer (Offeror) under OAR 125-247-0575 or 125-249-
0370, if the Authorized Agency finds that the Offeror has violated Section (6).
A debarred or disqualified Offeror may appeal under OAR 125-247-0750 or
125-249-0370.

(b) Limitation. An Authorized Agency may not allege an occurrence of
discrimination in subcontracting as a basis for debarring or disqualifying a
Bidder or Proposer under Section (6) more than three (3) years after the
alleged discriminatory conduct occurred or more than three (3) years after the
Authorized Agency, in the exercise of reasonable diligence, should have dis-
covered the conduct, whichever is later.

(8) Certification. An Offeror must certify in the documents accompa-
nying its Offer that the Offeror has not discriminated and will not discrimi-
nate against a Disabled Veteran or a subcontractor that employs a Disabled
Veteran in obtaining a required subcontract.

(9) Violation. After a Contractor is awarded a Public Contract and if the
Contractor violates the certification made under Section (8), the Authorized
Agency may regard the violation as a major breach of contract that permits
the Authorized Agency to:

(a) Terminate the Contract; or

(b) Exercise any of the remedies for breach of contract that are reserved

in the Contract.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.100
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0330
Supplier Requirements

(1) Tax Compliance. No Contract or other agreement for more than
$1,000 may be entered into, renewed or extended with any Person unless the
Person certifies in Writing, under penalty of perjury, that the Person is not in
violation of any tax laws described in ORS 305.385(6) and (7).

(2) Requirements to Transact Business in Oregon.
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(a) A Contractor who is a corporation, partnership, or who has an
assumed business name must be registered with the Secretary of State Office
in accordance with ORS Chapters 58, 60, 62, 63, 65, 67, 70, and 648. This
registration is the obligation of the Contractor, not the Agency.

(b) In addition, for Contracts requiring the services of one or more
architects, engineers, and land surveyors, these Consultants must be regis-
tered with the appropriate licensing boards under the provisions of ORS
671.020, 672.020, and 672.025.

(c) The statutory requirements for contracting firms to register with the
Secretary of State’s Office may be subject to a limited number of exceptions
under federal law. For example, national banks, when they contract with
Authorized Agencies, are not subject to the registration requirement.

(d) The Contractor or Consultant must be registered at the time of the

execution of the Contract and thereafter.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070; Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.140, 279C.105(1)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0333
Independent Contractors

(1) An Authorized Agency may, within the limits of its delegation under
OAR 125-246-0170 and its legislatively approved budget, Contract for
Personal Services with Providers who are Independent Contractors.

(2) “Independent Contractor” means a Person who provides services to
an Authorized Agency in which the Authorized Agency neither controls nor
has the right to control the means or manner by which Work is performed.
The Authorized Agency may control the results of the services, but not con-
trol the means or manner of Contractor’s performance of the Work.

(3) Within the parameters of employment, Workers’ compensation, and
other relevant state and federal laws, and after determining that the contract
will not violate any collective bargaining agreements, an Authorized Agency
may contract for Personal Services when:

(a) The Work cannot be done in a reasonable time with the Authorized
Agency’s own Workforce;

(b) An independent and impartial evaluation is required; or

(c) It will be less expensive to contract for the Work.

(4) The Authorized Agency may not use Personal Services Contracts to
obtain and pay for the services of an employee. If a Contractor is not an
Independent Contractor, the Authorized Agency may not enter into a Personal
Services Contract with the Contractor; instead, the Authorized Agency must
follow personnel policies for employment options.

(5) Independent Contractor Status. The Authorized Agency must devel-
op a Statement of Work for Trade or Personal Services, including
Architectural, Engineering and Land Surveying Services, and Related
Services, that will not result in an employee relationship with the potential
Contractor. Contractors must complete the Independent Contractor
Certification either as a contract provision or on a form approved by the State
Procurement Office (Independent Contractor Certification). If the Contractor
cannot certify Independent Contractor status, the Authorized Agency may not
contract with the Contractor using a Trade or Personal Services Contract,
including Architectural, Engineering and Land Surveying Services, and
Related Services, except as otherwise allowed in Subsection (5)(f) of this
Rule:

(a) An Independent Contractor Certification must be part of each
Contract;

(b) If the Contractor is a corporation, the Independent Contractor
Certification is still required.

(c) If the nature of the Services or project is such that an employ-
ee/employer relationship will exist, the Authorized Agency must hire the indi-
vidual through normal personnel procedures.

(d) The Contract must include the Contractor’s legal name and address.
Either the Contract or a separate cover sheet for the Contract must include the
Contractor’s Social Security or federal tax identification number.

(e) The Contract must provide that the Contractor is responsible for fed-
eral Social Security, except those categories excluded by law, and for any fed-
eral or state taxes applicable to the contract payment.

(f) When a Contractor cannot certify that the Contractor meets the def-
inition of “independent contractor,” is customarily engaged in an independ-
ently established business, and meets at least three of the requirements for
such a business in accordance with ORS 670.600, then the Authorized
Agency may contract with the Contractor only if the Designated Procurement
Officer of the Authorized Agency approves the Contract upon a determination
that the Contractor is an Independent Contractor and the Contract will not

result in undue risk to the State.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.140
Hist.: DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0335
Authority and Standards for Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal Services”
includes Architectural, Engineering and Land Surveying Services and
Related Services.
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(2) Identification of Personal Services Contracts.

(a) According to ORS 279A.140(2)(h), the State Procurement Office
may designate Contracts or classes of Contracts as Personal Services
Contracts for the purposes of reporting Personal Services Contracts in accor-
dance with ORS 279A.140 and identifying the appropriate required proce-
dures in accordance with ORS 279A.070 and 270A.140. In the event of
uncertainty or disagreement as to the status of any particular Contract or class
of Contracts, the State Procurement Office may determine whether a particu-
lar contract is a Personal Services Contract.

(b) The Authorized Agency must identify within the Contract that the
Authorized Agency is contracting for Personal Services. A failure to ade-
quately describe Personal Services within the Contract will not invalidate the
Procurement or Contract if the Authorized Agency properly used a sourcing
method according to ORS 279B.055 through 279B.085 or 279C.100 through
279C.125 and substantially followed the related Rules.

(3) Contracting Out for Services Provided by Employees.

(a) Where the Authorized Agency is contemplating contracting for
Work performed by Authorized Agency employees represented by a labor
organization, the Authorized Agency must review the relevant collective bar-
gaining agreement to ensure the contract complies with the provisions and, if
applicable, the requirements of ORS 279A.140.

(b) Whenever the Authorized Agency pays more in a given 12-month
period to a Provider under a Personal Services Contract for services histori-
cally performed by state employees than would have been paid to the
Authorized Agency employee performing the same Work, the Authorized
Agency must report that fact, with a justifying statement to the Department.

The report must be made at the conclusion of each fiscal year.
Stat. Auth.: ORS 279A 065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2000, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0345
Procedures for Personal Services Contracts

(1) Contract and Amendment Forms for Architectural, Engineering and
Land Surveying Services, and Related Services. Authorized Agencies must
comply with OAR 125-248-0300(1).

(2) Other Forms for Personal Services Contracts and Amendments.
Authorized Agencies must use one of the forms provided or approved by the
State Procurement Office for Personal Services Contracts and Amendments
(Forms).

(a) Revised Forms.

(A) Designated Procurement Officer Approval up to $150,000. For
revised Forms up to a cumulative value of $150,000 and before an Authorized
Agency may use a revised Form, it must obtain its Designated Procurement
Officer’s approval of any revisions to the Form’s terms and conditions. The
Designated Procurement Officer’s approval is not required for revisions to
Form exhibits that are unrelated to terms and conditions.

(B) Department of Justice Approval over $150,000. For revised Forms
exceeding a cumulative value of $150,000 and before an Authorized Agency
may use a revised Form, it must obtain Department of Justice approval of any
revisions to the revised Form’s terms and conditions. The Department of
Justice approval is not required for revisions to Form exhibits that are unre-
lated to terms and conditions. The Department of Justice approval may be
delivered by facsimile, email, letter or any other objective means of approval.

(b) Upon an Authorized Agency’s request, the Department of Justice
may approve a revised Form for repeated use for a specific class or classes of
transactions.

(c) The Authorized Agency must review the approved Form at least
every two years. If upon review the Authorized Agency revises the Form, the
Authorized Agency must obtain Department of Justice approval before using
the revised Form.

(3) Screening, Selection, Evaluation and Award Procedures. An
Authorized Agency must follow the procedures set forth in Division 248 of
these Rules when contracting for Architectural, Engineering and Land
Surveying Services, and Related Services. For all other Personal Services
Contracts, an Authorized Agency must select a sourcing method from the
seven methods available according to ORS 279B.055 through 279B.085 and
follow the screening, selection, evaluation and award procedures set forth for
the selected sourcing method in division 247 of these Rules.

(4) Amendments and Reinstatements. The procedures for Amendments
and reinstatements are found in OAR 125-246-0560 and 125-246-0570,
respectively. Procedures for Amendments and reinstatements for
Architectural, Engineering and Land Surveying Services, and Related

Services are found in OAR 125-248-0340 and 125-248-0310, respectively.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.70 & 279A.140(h)(B)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0351
Acquiring Services Before Obtaining Requisite Approvals

(1) Application. For the purposes of this Rule only, “Personal Services”
includes Architectural, Engineering and Land Surveying Services and
Related Services.
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(2) Personal Services may be performed before all requisite approvals
are obtained under a Personal Services Contract if the Personal Services
Contract is exempt from the prohibition against services being performed
before review for legal sufficiency is obtained under ORS 291.047(6).

(3) The process set forth in this Rule is intended to allow Authorized
Agencies to acquire services before obtaining all requisite approvals for those
Personal Services Contracts that call for payments of less than the Threshold
for legal sufficiency review by the Attorney General.

(4) The State Procurement Office may authorize an Authorized Agency
to acquire services before obtaining all requisite approvals when circum-
stances exist that require prompt action to protect the interests of the State.
An Authorized Agency may seek such authorization for a Personal Services
Contract or a class of Personal Services Contracts to address specific recur-
ring needs to acquire services on short notice. An Authorized Agency seeking
the State Procurement Office’s authorization must describe particular cir-
cumstances that make it impracticable to obtain all requisite approvals before
acquiring services. The State Procurement Office will only authorize an
Authorized Agency to acquire services before obtaining all requisite
approvals if the Authorized Agency follows the procedures set forth in this
Rule. The State Procurement Office’s authorization according to this Rule
only allows the Authorized Agency to acquire services before obtaining all
requisite approvals. It does not authorize the Authorized Agency to make any
payments before obtaining all requisite approvals.

(5) The Authorized Agency seeking the State Procurement Office’s
authorization to acquire services before obtaining all requisite approvals must
provide:

(a) Written findings to The State Procurement Office that describe the
specific recurring circumstances that require the Authorized Agency to take
prompt action to protect the interests of the State because they create sub-
stantial risk of loss, damage, interruption of services or threat to public health
or safety. The Authorized Agency must also describe why, under these spe-
cific circumstances, it will be impracticable to obtain all requisite approvals
before acquiring services;

(b) The Personal Services Contract form that the Authorized Agency
will use for the Contract entered into after acquiring services, but before mak-
ing payments.

(c) Documentation demonstrating that the Authorized Agency has
established procedures to administer the Contract or class of Contracts, for
which it seeks authorization.

(6) The State Procurement Office after review of the material required
by Section (5) above, may authorize the Authorized Agency to acquire the
specific services under the specific circumstances described in response to
Section (5)(a) above before obtaining all requisite approvals. If the State
Procurement Office provides authorization, the State Procurement Office will
do so in Writing, subject to any conditions or limitations the State
Procurement Office deems appropriate, including but not limited to the dura-
tion of the authorization, and any other terms and conditions the State
Procurement Office may determine are appropriate.

(7) If Authorized Agency acquires services before obtaining all requi-
site approvals when authorized by the State Procurement Office, the
Authorized Agency, as soon as practicable after acquiring the services, must
enter into a Written Contract in the form submitted by the Authorized Agency
and approved by the State Procurement Office. The Authorized Agency must
not revise the terms of the approved Contract form submitted by Authorized
Agency without the State Procurement Office’s approval.

(8) The Authorized Agency must not make any payments for services
before obtaining all requisite approvals.

(9) The State Procurement Office authorization to perform services
before obtaining all requisite approvals does not exempt the Authorized
Agency from obtaining legal sufficiency review, if required under the provi-
sions of ORS 291.047.

(10) An Authorized Agency authorized to perform services before
obtaining all requisite approvals must follow all applicable screening and
selection requirements unless otherwise exempt from those requirements.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0360
Purchases Through Federal Programs

(1) Exemption. An Authorized Agency may purchase certain authorized
Supplies and Services through General Service Administration (GSA) feder-
al programs or federal Contracts (Federal Programs) without Competitive
Sealed Bidding, Competitive Sealed Proposals or other competition required
under ORS 279B.050 to 279B.085, provided that the Authorized Agency has
federal authorization to purchase through the Federal Program and follows
the procedures set forth in this rule.

(2) Federal Authorization.

(a) The Federal Programs named in ORS 279A.180 are accessible to
Authorized Agencies for purchasing Supplies and Services. In addition, by
this Rule, the Director of the Department (Director) hereby makes the deter-
mination according to ORS 279A.180, that the GSA Order of 2000 and any
subsequent revisions or updating of this GSA Order of 2000 (GSA Orders)
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describe other Federal Programs that, under federal law, are similar to 10
U.S.C. 381 or Section 211 of the Electronic Government Act of 2002 in effec-
tuating or promoting transfers of property to Authorized Agencies; therefore,
Authorized Agencies may purchase through those Federal Programs
described in a GSA Order without making individual requests for determina-
tion to the Director.

(b) If an Authorized Agency desires to purchase through another
Federal Program that is not expressly named in ORS 279A.180 or a GSA
Order, the Authorized Agency must request in Writing a determination from
the Director or the Director’s designated representative. In the request, the
Authorized Agency must document that the federal government has author-
ized states, including the Authorized Agency, to purchase through the pro-
posed Federal Program. The request of the Authorized Agency and the deter-
mination by the Director or representative must be limited to those other
Federal Programs described in ORS 279A.180 that, under federal law, are
similar to 10 U.S.C. 381 or Section 211 of the Electronic Government Act of
2002 in effectuating or promoting transfers of property to Authorized
Agencies.

(c) If no federal authorization exists as described in Sections (2)(a) and
(b) of the Rule, then an Authorized Agency is not permitted to purchase
through any Federal Program.

(3) Procedures. To purchase through a Federal Program, an Authorized
Agency must document in its Procurement File that:

(a) The federal authority for the Authorized Agency to purchase through
the Federal Program, referring to ORS 279A.180, a GSA Order, or the State
Procurement Office’s approval of an Authorized Agency’s request.

(b) The acquisition meets the Authorized Agency’s needs;

(c) The price and other terms of the acquisition are Advantageous to the
State;

(d) No Department Price Agreement for the authorized Supplies and
Services exists, based upon the Authorized Agency’s inquiry through ORPIN;

(e) The Authorized Agency has considered the acquisition’s impact
upon local business as follows:

(A) If the Procurement is in excess of $5,000, the Authorized Agency
has given timely notice through ORPIN of its needs, reasons, and intent to
procure through a Federal Program;

(B) The Authorized Agency has provided a reasonable time period
under the circumstances for individuals to respond to the notice and send
Written comments to the Authorized Agency; and

(C) The Authorized Agency has considered any comments and replied,
if appropriate, before proceeding with its Procurement through a Federal
Program. This Rule provides for an informal opportunity to comment to and
be considered by the Authorized Agency, instead of the formal notice require-
ments for Solicitations in excess of $5,0000 according to ORS 200.035.

(f) State and local preference programs, including but not limited to the
Inmate Work Program of ORS 279.015, the Products of Disabled Individuals
Program of ORS 279.835 to 850, and state requirements Contracts under
OAR 125-247-0296, are not waived or otherwise adversely affected by an
acquisition through a Federal Program;

(g) The Authorized Agency has complied with OAR 137-045-0010 to
137-045-0090, and if it is required, obtained a legal sufficiency review or
exemption from the Department of Justice; and

(h) The Authorized Agency is informed of its Federal Program’s
Procurement Process, including:

(A) Voluntary and Direct Contract. The Authorized Agency and
Contractors participate voluntarily. The Contractors make direct deliveries to
the Authorized Agency and retain the right to decline orders on a case-by-
case basis, for any reason, within a five-Day period of receipt of that order;

(B) Funding Fee. The price of a Federal Program Contract includes a
GSA industrial funding fee to cover GSA administrative costs to operate the
Federal Program;

(C) New Contract. When a Contractor accepts an order from an
Authorized Agency, a new Contract is formed. The Contract’s terms and con-
ditions are incorporated by reference; and

(D) Additional Terms and Conditions. The Authorized Agency may add
to its Contract such significant, substantial contract terms and conditions as
are required by State statutes or rules, if such additions do not conflict with
the Federal Program’s Contract terms and conditions. Examples of such
terms and conditions include, but are not limited to:

(i) Prompt Payment. The Authorized Agency may apply the terms and
conditions of Oregon’s prompt payment law to its Contracts, but if the
Authorized Agency fails to make this addition, then the Authorized Agency
may be subject to the Federal Prompt Payment Act, 31 U.S.C. sec. 3901 et
seq., as implemented at subpart 32.9 of the Federal Acquisition Regulation
(FAR);

(ii) Commercial Terms. Patent indemnity and other commercial terms
and conditions may be added if they do not conflict with the Federal
Program’s terms and conditions; and

(iii) Conflict Resolution. The Authorized Agency may revise the
Contract’s dispute resolution provision to use Alternative Dispute Resolution

(ADR) to the extent authorized by law.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070 & Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.180

February 2010: Volume 49, No. 2
81



ADMINISTRATIVE RULES

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0365
ORS 190 Agreements

(1) Reporting 190 Agreements through ORPIN. A state agency that
enters into an agreement under ORS 190.110, 190.420 or 190.485, or an
agreement under ORS 190.112 or under 660.342, must submit a summary of
the agreement through ORPIN within the 30-day period immediately follow-
ing the effective date of the agreement. For the purpose of this Rule only,
“state agency” is defined in ORS 190. The summary must include the fol-
lowing information:

(a) Names of the parties to the agreement;

(b) Date of the agreement;

(c) Subject matter of the agreement; and

(d) The agency through which a person may obtain a copy of the agree-
ment.

(2) Interstate and International Agreements. Following ORS 190, each
Agency may enter into Interstate and International Agreements through nego-
tiation, direct award, direct appointment, or in any other manner that satisfies
the legal requirements for such Agreements.

(3) Tribal Agreements. Following ORS 190, each Agency may enter
into Tribal Agreements through negotiation, direct award, direct appointment,
or in any other manner that satisfies the legal requirements for such
Agreements.

(4) Interagency and Intergovernmental Agreements. Following ORS
190, each Agency may enter into Interagency and Intergovernmental
Agreements through negotiation, direct award, direct appointment, or in any
other manner that satisfies the legal requirements for such Agreements.

(5) All Interstate, International, Tribal, Interagency and Intergovern-
mental Agreements, when required, are subject to review and approval by the

Attorney General.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 190.110, 190.112, 190.420, 190.485, 279B.085, 660.342
Hist.: DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0560
Amendments

(1) Generally. This Rule on Amendments sets forth:

(a) Requirements for all Amendments under this Rule, found in Section
2);

(b) A General Rule for Anticipated Amendments, found in Section (3)
applicable to Contracts for Supplies and Services;

(c) A General Rule for Unanticipated Amendments, found in Section
(4) applicable to Contracts for Supplies and Services;

(d) Special Rules for Amendments in Sections (5) through (10), appli-
cable to different types of Contracts. These Special Rules replace the General
Rule, unless expressly stated otherwise.

(2) Requirements for All Amendments under this Rule. An Authorized
Agency may make Amendments to Contracts as set forth in this Rule under
the following conditions:

(a) Scope. The Amendment must be within the Scope of the original
Solicitation Document, if any, and the Original Contract;

(b) Original Contract. The Original Contract was awarded either:

(A) According to ORS 279B.055, 279B.060, 279B.065, 279B.070,
279B.075, 279B.080, 279B.085, or 279A.200-279A.220;

(B) For Transitional or Old Contracts only, as defined in OAR 125-246-
0100(6); or

(C) Other statutory law.

(c) Legal Requirements. The Amendment is made consistent with appli-
cable Department of Justice legal sufficiency review according to ORS
291.047;

(d) Writing. All Amendments to Contracts must be in Writing;

(e) Authority. All Amendments to Contracts must be signed by the
authorized representatives of the parties to the Contracts, except that
Amendments to Ordering Instruments may be accepted by the action of the
Provider in accordance with the terms and conditions of the Ordering
Instruments. All Amendments must receive all required approvals before the
Amendments become binding on the Authorized Agency and before any serv-
ice may be performed or payment made, including but not limited to the
Department of Justice legal sufficiency review according to ORS 291.047.

(3) General Rule for Anticipated Amendments.

(a) “Anticipated Amendment” means:

(A) The Authorized Agency has planned for and stated in the
Solicitation Document, if any, and the Original Contract (“Contract”) that the
Authorized Agency may amend the Contract; and

(B) Required language in the Solicitation Document, if any, and the
Contract includes:

(i) The general circumstances that might require an Anticipated
Amendment to be issued under the Contract. “General circumstances” means
broad or important aspects of the circumstances and not detailed.
“Circumstances” means the anticipated conditions, state of affairs, or context
that might require the Amendment. “Anticipated” means considered, realized,
foreseen, or expected before its time. “Contract” for the purpose of this Rule
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means the specific Original Contract or class of Original Contracts being
amended (specific Contract). This requirement is not satisfied by boilerplate
language. “Boilerplate language” means standard language used commonly
in documents without variation based on specific circumstances; and

(ii) A general description of certain or known changes to the require-
ments of the Contract that may be anticipated or planned for, but not neces-
sarily quantified at the time of Contract execution. These changes may be
specifically described in any Solicitation and Contract as: Additional Work;
Work to be done if certain situations are encountered; or changes in terms,
conditions, price, or type of Work. “General description” means broad or
important aspects of the certain or known changes and not detailed. “Certain
or known changes” that “may be anticipated or planned for” does not mean
all possibilities; it means anticipated changes that might be required by the
circumstances, as defined in Subsection (3)(a)(B)(i). This general description
of changes must relate to the specific Contract and is not satisfied by boiler-
plate language, as defined in Subsection (3)(a)(B)(i).

(b) Authority for Anticipated Amendments. An Authorized Agency may
make one or more Anticipated Amendments to a Contract without an addi-
tional competitive process and for an unlimited amount.

(c) No Designation Required. The Authorized Agency is not required to
designate an Amendment in any Solicitation Document and Original Contract
as an “Anticipated Amendment.”

(4) General Rule for Unanticipated Amendments.

(a) “Unanticipated Amendment” means an Amendment that does not
otherwise meet the requirements of being an Anticipated Amendment.

(b) Conditions. An Authorized Agency may make one or more
Unanticipated Amendments, without any additional competitive process as
set forth in this Rule under the following conditions:

(A) Limited Amount. The cumulative amounts of one or more
Unanticipated Amendments to a Contract must not exceed 20% of the
Original Contract amount; or

(B) Unlimited Amount. The cumulative amounts of one or more
Unanticipated Amendments may be unlimited only if the Authorized
Agency’s Designated Procurement Officer or the Chief Procurement Officer
for the State Procurement Office gives Written approval of the Unanticipated
Amendment, based upon a determination that:

(i) The change is legitimate and due to unforeseen circumstances which
occurred as Work progressed, and that the reasons for the change were
unforeseen at the time the Original Contract was established, as opposed to
an effort to evade Procurement requirements;

(ii) The Original Contract contains clauses authorizing modification;
and

(iii) The Unanticipated Amendment does not represent a material
change that alters the essential identity or main purpose of the Original
Contract, or is of such importance as to constitute a new undertaking. The
determination and approval must be included in the Procurement File accord-
ing to OAR 125-246-0556.

(5) Special Rules for Amendments based on Thresholds.

(a) Small Procurements. An Authorized Agency may amend a Contract
awarded as a Small Procurement under OAR 125-247-0265, and the cumula-
tive Amendments must not increase the total contract price to exceed $6,000.
The General Rules do not apply to amendments of a Contract awarded as a
Small Procurement.

(b) Intermediate Procurements. The General Rules on Amendments
apply to a Contract awarded as an Intermediate Procurement under OAR 125-
247-0270. If the Contract and all cumulative Amendments would result in an
amended contract amount exceeding $150,000, then the Authorized Agency
must request and obtain prior approval of a Special Procurement in accor-
dance with OAR 125-247-0287.

(6) Special Rule for Amendments of Contracts for Emergencies.
Despite the General Rules on Amendments, an Authorized Agency may mod-
ify a Contract awarded as an Emergency Procurement if the emergency justi-
fication for entering into the Contract still exists, and the Amendment is nec-
essary to address the continuing emergency. This modification may be made
by change order or Amendment to address the conditions described in the
original declaration or an amended declaration that further describes addi-
tional Work necessary and appropriate for related Emergency circumstances.

(7) Special Amendment Provisions Located in Other Rules.

(a) Reinstatement of Expired Contracts. Despite the General Rules on
Amendments, the Rule for Reinstatement of Expired Contracts is found at
OAR 125-246-0570.

(b) Retroactive Approvals and Payment Authorization for Cost
Overruns for Services Contracts. Despite the General Rules on Amendments,
the Rules for Retroactive Approvals and Payment Authorization for Cost
Overruns are found at OAR 125-246-0570 and 125-246-0576, respectively.

(c) Renegotiated Contracts. Despite the General Rules on Amendments,
the Special Procurement Rule for Renegotiated Contracts is found at OAR
125-247-0288(3).

(d) Architectural, Engineering and Land Surveying Services, and
Related Services. Despite the General Rules on Amendments, the Rule for
Amendments of Contracts for Architectural, Engineering and Land
Surveying Services, and Related Services is found at OAR 125-248-0340.
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(e) Public Improvements. Despite the General Rules on Amendments,
the Rule for Amendments of Contracts for Public Improvements is found at
OAR 125-249-0160.

(8) Special Rule for Amendments of Price Agreements. Despite the
General Rules on Amendments, the State Procurement Office or its delegatee
may amend a Price Agreement as follows:

(a) As permitted by the Price Agreement;

(b) As permitted by any applicable Special Rule for Amendments,
Sections (5) through (10); or

(c) As permitted by applicable law.

(9) Special Rule for Amendments of Cooperative Procurements under
OAR 125-246-0400 through 125-246-0460.

(a) An Administering Authorized Agency may amend an Original
Contract only in accordance with ORS 279A 205 through 279A 225 and in a
manner that is substantially equivalent to this Rule.

(b) A Participating Authorized Agency may amend its own Contract
resulting from a Cooperative Procurement in a manner that complies with this
Rule.

(10) Special Rule for Amendments of Transitional and Old Contracts.

(a) Definition. “Transitional Contracts” and “Old Contracts” are
defined in OAR 125-246-0110.

(b) Authority. An Authorized Agency must have authority to amend the
Transitional or Old Contract in accordance with OAR 125-246-0170, includ-
ing but not limited to delegations by rule, agreement, letter and policy.

(c) Processes. An Authorized Agency may amend a Transitional or Old
Contract by complying with one of the following four (4) processes:

(A) New Amendment Process. An Authorized Agency may apply
Sections (1) through (9) of this Amendment Rule; or

(B) New Special Procurement Process. An Authorized Agency may
amend through the Special Procurement Rules for Supplies and Services, as
set forth in OAR 125-247-0285 through 125-247-0287; or

(C) Exclusive Amendment Process. This Process is not available for
Personal Services Contracts. An Authorized Agency may amend an Original
Contract with a Provider without competitive bidding and for additional Work
or product which is reasonably related to the Scope of Work under the
Original Contract, including Changes to Work, extra Work, field orders, or
other change in the original Specifications that increases the Original
Contract price, if it meets one or more of the following conditions:

(i) The Original Contract:

(I) Was let by a competitive bidding or alternative Procurement process;

(IT) Unit prices or additive alternates were provided that established the
cost basis for the additional Work or product; and

(IIT) A binding obligation exists on the parties covering the terms and
conditions of the additional Work; or

(ii) The Original Contract was let pursuant to a declaration of emer-
gency, in accordance with former ORS 279.015(4)(a) and 279.015(5) and for-
mer OAR 125-310-0030; or

(iii) The additional Work is required by reason of existing regulations
or ordinances of federal, state or local agencies, dealing with the prevention
of environmental pollution and the preservation of natural resources, that
affect performance of the Original Contract and such regulations or ordi-
nances, as provided in former ORS 279.318, either were not cited in the
Original Contract or were enacted or amended after submission of the suc-
cessful Bid or Proposal; or

(iv) The Original Contract was for the renovation or remodeling of a
building.

(v) Except for Amendments entered into pursuant to Subsections (C)(i)
to (iv), the aggregate increase resulting from all Amendments to a Contract
must not exceed 20 percent of the initial Contract price. Contracts for the ren-
ovation or remodeling of buildings may have aggregate Amendments not
exceeding 33 percent of the initial Contract price. Provided, however, that
Amendments made pursuant to Subsection (C)(i) are not to be applied against
either the 20 percent or the 33 percent aggregate limit on Contract
Amendments. Provided, further, that Contracts amended pursuant to
Subsections (C)(ii) or (iii) are not subject to either the 20 percent or the 33
percent aggregate limit on Contract Amendments.

(vi) If the Original Contract required the Contractor to provide a per-
formance and payment bond, and the Authorized Agency has terminated the
Contract and notified the surety of such termination, the Authorized Agency
may allow the Contractor’s surety an opportunity to provide a substitute
Contractor to complete performance of the Original Contract. Such substitute
performance, and any Amendment of the Original Contract that makes a sub-
stitute Contractor a party to the Contract, and is not an award of a Public
Contract for purposes of former ORS 279.015(1), must not be subject to the
competitive procurement provisions of former ORS 279.005 through
279.111.

(D) Personal Services Amendment Process. This process is for Personal
Services Contracts only.

(i) Contract Amendments must be made in writing.

(i) Amendments to Contracts must fall within the Scope of the original
Solicitation, unless the Original Contract was exempt under former OAR
125-020-0610, including whether the Contract consideration or term limit for
performance may be increased (See former OAR 125-020-0310(4)(b)).
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Amendments may not be used to circumvent rules establishing approvals at
certain monetary levels.

(iii) The State Procurement Office must approve an Amendment to a
Contract unless approval of the amended Contract is delegated under OAR
125-246-0170.

(iv) Except for Contracts related to Year 2000 services or Phased
Development projects, Amendments to perform additional work related to
information technology must not exceed 33% of the amount identified in the
original Contract.

(v) The Attorney General must approve an amendment to a Personal
Services Contract if the resulting Contract requires legal sufficiency review
under ORS 291.047.

(vi) The Authorized Agency must provide justification for any increase
in time, compensation or other modification to the State Procurement Office.

(vii) The Contract Amendment form(s) must comply with OAR 125-
246-0345.

(viii) For Amendments, the Authorized Agency is required to:

(I) Prepare a Contract Amendment;

(IT) Obtain necessary approvals before the Amendment is effective; and

(IIT) Issue the Award justification on ORPIN for Amendments that do
not require State Procurement Office approval.

(ix) For Contract Amendments that require State Procurement Office
approval, the Authorized Agency must submit the Contract Amendment pack-
age (one original and one copy of the Contract Amendment, a copy of the
original Contract, copies of any previous Amendment(s), and the justification
statement) to the State Procurement Office.

(x) The State Procurement Office will review and approve the Contract

Amendment for compliance with applicable rules.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2005, f. 4-13-05, cert. ef. 6-6-05;
DAS 7-2005, f. & cert. ef. 6-6-05; DAS 9-2005, . & cert. ef. 8-3-05; DAS 5-2006, f. & cert.
ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0570
Reinstatement of Expired Contract; Retroactive Approval of Existing
Contract

(1) Application. This Rule applies to the reinstatement of expired or ter-
minated Contracts (expired Contracts) and the retroactive approval of exist-
ing Contracts procured by Authorized Agencies for Supplies and Services and
for Architectural, Engineering and Land Surveying Services or Related
Services (“Contracts”). This Rule does not apply to mistakes that may occur
in the solicitation process (see OAR 125-247-0470).

(2) Requirements to Reinstate an Expired Contract.

(a) Before expiration, the Contract was properly signed by all parties;

(b) Then the signed Contract expired;

(c) The Agency reinstates the Contract:

(A) To fulfill its term, up to the maximum time period provided in the
Contract; or

(B) To complete one or more deliverable(s) included within the
Contract’s Scope at the time of its expiration;

(d) The Agency documents in the Procurement File the deliverable(s) to
be completed at the time of the expired Contract’s reinstatement; and

(e) If the Contractor has performed work under the Contract, the rein-
statement does not apply to payments made for work performed between the
expiration of the Contract and the date of any reinstatement.

(3) Requirements to Retroactively Approve an Existing Contract.

(a) The Contract exists and has not expired;

(b) The Contract was signed by all parties except that the required
approval of the DPO or CPO was lacking;

(c) If the Contractor has performed work under the Contract, the
retroactive approval does not apply to payments made for work performed
between the start of the Contract and the date of any retroactive approval.

(4) Process. For either a reinstatement of an expired Contract or retroac-
tive approval of an existing Contract, the requesting Agency must meet the
following conditions:

(a) The Agency must submit a Written request to the Agency’s
Designated Procurement Officer (DPO) if the Agency is authorized under
OAR 125-246-0170, or if not, to the Chief Procurement Officer (CPO) with
authority under OAR 125-246-0170 (Request). If the Request is submitted to
the DPO, the Agency must also follow its internal procedures.

(b) The Request must explain the following:

(A) The proposed reinstatement of the expired Contract or retroactive
approval of the existing Contract.

(B) The background facts that led to the Request;

(C) The good faith basis for making the Request;

(D) The need for reinstatement of an expired Contract or retroactive
approval of an existing Contract due to unforeseen or unavoidable conditions;

(E) The steps to prevent a reoccurrence. For examples:

(i) Improvement of Agency’s internal policies and procedures; and

(ii) Provision of new training or retraining; and

(F) Acknowledgement that the Request is in the best interest of the
Agency.
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(c) Obtain all other approvals required for the Contract, including but
not limited to: Attorney General’s approval of legal sufficiency under ORS
291.047 or ratification under ORS 291.049. The Authorized Agency must
obtain all other approvals required for the Contract before any reinstatement,
extension of time under Subsection (6), or retroactive approval becomes bind-
ing.

(d) The DPO or CPO, as described in Subsection (3)(a), must approve
the Request.

(5) Effect of Approval.

(a) An approved reinstatement of an expired Contract makes the
Contract in full force and effect, as if it had not expired.

(b) An approved retroactive approval of an existing Contract makes the
Contract in full force and effect, as if it had been approved by the DPO or
CPO when the Contract was formed.

(c) The DPO or CPO, as appropriate, may create any related Contract
documents to implement the reinstatement or retroactive approval.

(d) The Agency may make an approved payment after any related
Contract documents are signed by the necessary parties.

(6) Amendments of a Reinstated Contract.

(a) If the Agency requests reinstatement of an expired Contract, the
Request of the Agency may also include a request to amend the reinstated
Contract for time only. The DPO or CPO, as appropriate, may approve this
Request, including the amendment.

(b) The Agency may amend a reinstated or retroactively approved
Contract for purposes other than time in accordance with OAR 125-246-

0560.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0576
Payment Authorization for Cost Overruns for Services Contracts

(1) Payments on Contracts for Trade or Personal Services that exceed
the maximum contract consideration (Cost Overruns) require approval
(Approval). If the aggregated value of the Contract, including Cost Overruns,
does not exceed $150,000, the Designated Procurement Officer of the
requesting Authorized Agency may approve the Cost Overruns in accordance
with Section (2) of this Rule. If the aggregated value of the Contract, includ-
ing Cost Overruns, exceeds $150,000, the State Procurement Office may
approve the Cost Overruns in accordance with Section (2) of this Rule. The
Cost Overruns may also require approval from the Department of Justice pur-
suant to OAR 137-045-0010 et seq.

(2) Approval may be provided if:

(a) The Original Contract was duly executed and, if required, approved
by the Department and the Attorney General;

(b) Payments relate to Services that were provided during the term of
the Contract;

(c) The cost overrun is not associated with any change in the Statement
of Work set out in the Original Contract;

(d) The cost overrun arose out of extraordinary circumstances or condi-
tions encountered in the course of contract performance that were reasonably
not anticipated at the time the Original Contract, or the most recent
Amendment, if any, was signed. Such circumstances include, but are not lim-
ited to: emergencies arising in the course of the Contract that require prompt
action to protect the Work already completed, compliance with official or
judicial commands or directives issued during contract performance or insur-
ance that the purpose of the Contract will be realized;

(e) The cost overrun was incurred in good faith, results from the good
faith performance by the Contractor, and is no greater than the prescribed
hourly rate or the reasonable value of the additional Work or performance
rendered;

(f) The aggregated value of the Contract, including the Cost Overrun,
and the Contract’s objective are within the procurement authority of the
Authorized Agency pursuant to OAR 125-246-0170, and the Authorized
Agency currently has funds available for payment under the Contract; and

(g) The Agency must prepare a Written report that describes the
Authorized Agency’s discovery of the Cost Overrun, the reasons for the Cost
Overrun, and the Agency’s satisfaction of the conditions set forth in this
Section (2) (Report). The Authorized Agency must maintain this Report in its
Procurement File and make this Report available to the State Procurement
Office upon request.

(h) The Designated Procurement Officer of the Authorized Agency
approves in Writing the payment of the overrun, or such portion of the over-
run amount as the Designated Procurement Officer of the Authorized Agency
determines may be paid consistent with the conditions of this Rule. If the
Designated Procurement Officer of the Authorized Agency has signed the
Contract, or has immediate supervisory responsibility over performance of
the Contract, that Person must designate an alternate delegate to grant or deny
Written approval of payment.

(3) The Authorized Agency must obtain any Attorney General’s
approval of the Contract Amendment, if such approval is required by ORS

291.047, before making any Cost Overrun payment.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
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Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0621
Anti-Trust Laws

(1) Authorized Agencies must be generally informed about anti-trust
laws and their prohibitions, including the prohibition of any Contract or con-
spiracy in restraint of trade. Violations of anti-trust laws include but are not
limited to the attempt of any Person(s) to monopolize or to conspire with any
other Person(s) to monopolize any trade of commerce.

(2) Violations of anti-trust laws harm competition and the policies of
ORS 279A.015. Also see OAR 125-247-0500, 125-247-0575, 125-249-0370

and 125-249-0390.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 646.725 and 646.730
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-246-0635
Authorized Agency and Provider Communications

(1) Research Phase. Authorized Agencies are encouraged to conduct
research with Providers who can meet the State’s needs. This research
includes but is not limited to: meetings, industry presentations, and demon-
strations with any Providers that, in the Agency’s discretion, may be able to
meet an Agency’s need. Authorized Agencies must document the items dis-
cussed during the research phase of Solicitation development. The research
phase ends the day of a Solicitation release or request for a Quote according
to an Intermediate Procurement, unless the Solicitation or Intermediate
Procurement provides for a different process that permits on-going research.

(2) Solicitation and Contracting Phase. Any communication between an
Authorized Agency and Providers regarding a Solicitation, that occurs after
the Solicitation release or request for a Quote and before the Award of a
Contract, must only be made within the context of the Solicitation Document
or Intermediate Procurement requirements (Communication). This
Communication may allow for Discussions, Negotiations, Addenda,
Providers’ questions, and the Agency’s answers to Providers’ questions about
terms and conditions, Specifications, Amendments, or related matters. During
this phase, telephone conversations and meetings must be documented in the
Procurement File. Written inquiries regarding the Solicitation should be
responded to by the Authorized Agency in Writing. A record of all material
Communications regarding the Solicitation by interested Providers must be

made a part of the Procurement File according to OAR 125-246-0556.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.015, 279A.065(5)(a), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0110
Feasibility Determination, Cost Analysis and Department Report

(1) The Table of Contents for this Rule is as follows:

Section 2: Generally

Section 3: Feasibility Determination

Section 4: Cost Analysis: Estimation of Agency and Contractor Data

Section 5: Decision: Comparison of Compensation and Other Costs

Section 6: Decision: Comparison of Agency and Contracting Costs

Section 7: Department Evaluation and Report

(2) Generally.

(a) Before conducting a Procurement for Services, an Authorized
Agency must, in the absence of a Feasibility Determination under Section (3)
of this Rule, conduct a Written Cost Analysis under Sections (4) through (6)
of this Rule (Cost Analysis).

(b) Responsibilities for the Conduct of the Cost Analysis.

(A) An Agency with procurement authority must conduct the Cost
Analysis for its Agency-specific Procurements;

(B) An Agency without procurement authority must conduct the Cost
Analysis for its Agency-specific Procurements to be procured by the State
Procurement Office (SPO);

(C) At SPO’s request, an Agency must contribute to the Cost Analysis
for statewide Price Agreement Procurements; and

(D) SPO must conduct the Cost Analysis for statewide Price Agreement
Procurements and SPO-specific Procurements.

(c) This Rule applies to a Procurement for Services that the Authorized
Agency estimates will result in one or more Contracts with a value that
exceeds $250,000 for the estimated term of the Contract(s) (Value), including
incidental costs related to the Services, and Anticipated Amendments, but not
Unanticipated Amendments. Authorized Agencies must not fragment to avoid
this threshold (see OAR 125-246-0630).

(d) If a Procurement is conducted in accordance with this Rule, an
Award is made, and one or more Unanticipated Amendments then increase
the estimated contract’s value over $250,000, a Cost Analysis is not required
at that time.

(e) “Services” has the meaning as defined in OAR 125-246-0110,
except that for purposes of this Rule only:

(A) “Services” does not include the services of an Architect, Engineer,
Land Surveyor or Provider of Related Services as defined in ORS 279C.100;
and

(B) “Services” does not include Client Services, defined as of August 4,
2009, in OAR 125-246-0110, as follows:
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(i) “Client” means any individual, family or Provider:

(I) For whom an Agency must provide Services and incidental or spe-
cialized Goods, in any combination thereof (“Services and Incidental
Supplies”), according to state, federal law, rule, and policy. Those Services
and Incidental Supplies include but are not limited to treatment, care, protec-
tion, and support without regard to the proximity of the services being pro-
vided;

(II) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit;

(III) Who is under the custody, care, or both of the Agency; or

(IV) Who provides direct care or Services and is a proxy or representa-
tive of the non-Provider Client.

(ii) “Client Services” means any Services that directly or primarily sup-
port a Client, whether the Client is the recipient through the provision of vol-
untary or mandatory Services. Client Services also means any Goods that are
incidental or specialized in relation to any Services defined in this
Subsection. Client Services may include but are not limited to (where these
terms are used in another statute, they must have that meaning):

(I) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(IT) Sustenance, including clothing;

(TIT) Employment training or Skills training to improve employability;

(IV) Services for people with disabilities;

(V) Foster care or foster care facilities;

(VI) Residential care or residential care facilities;

(VII) Community housing;

(VIII) In-home care including home delivered meals;

(IX) Medical care, services and treatment, including but not limited to:

(aa) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(bb) Alcohol and drug treatment;

(cc) Smoking cessation;

(dd) Drugs, prescriptions and non-prescription;

(ee) Nursing services and facilities;

(ff) Transportation or relocation;

(gg) Quality of life, living skills training; or

(hh) Personal care; or

(ii) Legal services and expert witnesses services;

(jj) Religious practices, traditions and services, separately or in any
combination thereof; and

(kk) Educational services. The term “Client Services” does not include
benefits or services provided as a condition of employment with an Agency.

(3) Feasibility Determination. An Authorized Agency may proceed with
the Procurement of Services without conducting a Cost Analysis if the
Authorized Agency makes Written findings that one or more of the Special
Circumstances described in Subsection (3)(b) make the Authorized Agency’s
use of its own personnel and resources to provide the Services not feasible
(Feasibility Determination).

(a) Approval of Feasibility Determination.

(A) The Designated Procurement Officer or delegate (DPO) of an
Authorized Agency must approve the Feasibility Determination for its
Procurement;

(B) The DPO of an Agency without authority must approve the
Feasibility Determination for an Agency-specific Procurement to be procured
by the State Procurement Office (SPO) on behalf of that Agency;

(C) The Chief Procurement Officer or delegate (CPO) must approve the
Feasibility Determination for a statewide Price Agreement Procurement or
SPO-specific Procurement. At SPO’s request, DPOs must cooperate with
SPO to prepare the findings for the Feasibility Determination for a statewide
Price Agreement Procurement.

(b) Special Circumstances. Special Circumstances include any circum-
stances, conditions or occurrences that would make the Services, if per-
formed by the Authorized Agency’s employees, incapable of being managed,
utilized or dealt with successfully in terms of the quality, timeliness of com-
pletion, success in obtaining desired results, or other reasonable needs of the
Authorized Agency. Special Circumstances may include, but are not limited
to, the follow circumstances:

(A) Expertise. The DPO approves a determination that the Authorized
Agency lacks the specialized capabilities, experience, or technical or other
expertise necessary to perform the Services. In making the finding, the
Authorized Agency must compare the Authorized Agency’s capability, expe-
rience or expertise in the field most closely involved in performing the
Services with a potential contractor’s capability, experience or expertise in
the same or a similar field.

(B) Funding Requirement. The terms under which the Authorized
Agency receives a grant or other funds for use in a Procurement require the
Authorized Agency to obtain Services through an independent contractor;

(C) Law Requirement. Other state or federal law requires the
Authorized Agency to procure Services through an independent contractor;

(D) Real or Personal Property. The Procurement is for Services that are
incidental to a contract for purchasing or leasing real or personal property,
including service and maintenance agreements for equipment that is leased or
rented;
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(E) Conflict of Interest; Unbiased Review. The Authorized Agency can-
not accomplish policy, administrative or legal goals, including but not limit-
ed to avoiding conflicts of interest or ensuring independent or unbiased find-
ings in cases when using the Authorized Agency’s existing personnel or per-
sons the Authorized Agency could hire through a regular or ordinary process
would not be suitable;

(F) Emergency Procurement. The Procurement is for Services to which
the provisions of ORS 279B.080 apply;

(G) Delay. The Procurement is for Services, the need for which is so
urgent, temporary or occasional that attempting to perform the Services with
the Authorized Agency’s own personnel or resources would cause a delay that
would frustrate the purpose for obtaining the Services; and

(H) Services Completed within Six Months. The Services that the
Authorized Agency intends to procure will be completed within six months
after the date on which the contract for the Services is executed.

(c) Procurement File. All written determinations required in this
Section (3) must be made a part of the Procurement File in accordance with
OAR 125-246-0556.

(4) Cost Analysis: Estimation of Agency and Contractor Data.

(a) Costs of Using Authorized Agency’s Own Personnel and Resources.
The Authorized Agency must estimate the Authorized Agency’s cost of per-
forming the Services and consider cost factors that include:

(A) Salaries or Wages and Benefits. The salary or wage and benefit
costs for the employees of the Authorized Agency who would be directly
involved in performing the Services, to the extent those costs reflect the pro-
portion of the activity of those employees in the direct provision of the
Services. These costs include those salary or wage and benefit costs of the
employees who inspect, supervise or monitor the performance of the
Services, to the extent those costs reflect the proportion of the activity of
those employees in the direct inspection, supervision or monitoring of the
performance of the Services.

(B) Material Costs. The material costs necessary to the performance of
the Services, including the costs for space, energy, transportation, storage,
raw and finished materials, equipment and supplies used or consumed in the
provision of the Services.

(C) Related Costs.

(i) Costs incurred in planning for, training for, starting up, implement-
ing, transporting and delivering the Services.

(ii) Any costs related to stopping and dismantling a project or operation
because the Authorized Agency intends to procure a limited quantity of
Services or to procure the Services within a defined or limited period of time.

(iii) The miscellaneous costs related to performing the Services, includ-
ing but not limited to reasonably foreseeable fluctuations in the costs for the
items identified in this Subsection (4)(a) over the expected duration of the
Procurement. These costs exclude the Authorized Agency’s indirect overhead
costs for existing salaries or wages and benefits for administrators and
exclude costs for rent, equipment, utilities and materials, except to the extent
the cost items identified in this sentence are attributed solely to performing
the Services and would not be incurred unless the Authorized Agency per-
formed the Services.

(D) Other Information. The Authorized Agency’s costs described in this
Subsection (4)(a)(A) do not constitute an exclusive list of cost information.
An Authorized Agency may consider other reliable information that bears on
the cost to the Authorized Agency of performing the Services. For example,
if the Authorized Agency has accounted for its actual costs of performing the
Services under consideration, or reasonably comparable Services, in a rela-
tively recent Services project, the Authorized Agency may consider those
actual costs in making its estimate.

(b) Costs a Potential Contractor Would Incur. The Authorized Agency
must estimate the cost a potential Contractor would incur in performing the
Services and consider cost factors that include:

(A) Salaries or Wages and Benefits. The estimated salary or wage and
benefit costs for a potential Contractor and potential Contractor’s employees
who work in the business or industry most closely involved in performing the
Services; and who would be necessary and directly involved in performing
the Services or who would inspect, supervise, or monitor the performance of
the Services.

(i) The Authorized Agency may, but is not required to, communicate
with any actual Contractor for information related to this estimate (see OAR
125-246-0635).

(ii) The Authorized Agency may consider in making this estimate any
public source of information, including but not limited to:

(I) Other Contracts of the Authorized Agency or another Agency for
reasonably comparable services;

(IT) Trade or other marketplace websites;

(IIT) Industry or professional associations and publications;

(IV) The Oregon Bureau of Labor and Industries or an agency of anoth-
er jurisdiction that performs comparable functions; and

(V) A survey of Persons who provide reasonably comparable services
by means including but not limited to Internet or telephone searches.

(B) Material Costs. The material costs necessary to the performance of
the Services, including the costs for space, energy, transportation, storage,
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raw and finished materials, equipment and supplies used or consumed in the
provision of the Services.

(C) Related Costs. The miscellaneous costs related to performing the
Services. These miscellaneous costs include but are not limited to reasonably
foreseeable fluctuations in the costs listed in Subsections (4)(b)(A) through
(C) over the expected duration of the Procurement.

(D) Other Information. The potential Contractor’s costs described in
Subsections (4)(b)(A) through (C) do not constitute an exclusive list of cost
information. An Authorized Agency may consider other reliable information
that bears on the costs a potential Contractor would incur. For example, if in
the recent past, the Authorized Agency conducted a Solicitation that required
cost information or permitted negotiation of price based on a cost analysis for
Services reasonably comparable to the current Services, the Authorized
Agency may use that cost information in estimating the costs of current
Services.

(5) Decision: Comparison of Compensation and Other Costs.

(a) The Authorized Agency must compare:

(A) The Authorized Agency’s estimated costs under Subsection (4)(a)
and

(B) The Contractor’s estimated costs under Subsection (4)(b).

(b) Decision. If the Authorized Agency’s costs exceed the Contractor’s
costs under Subsection (5)(a) for the sole reason that the Contractor’s costs
for salaries or wages and benefits under Subsection (4)(b)(A) are lower than
the Authorized Agency’s costs for salaries or wages and benefits under
Subsection (4)(a)(A), then the Authorized Agency may not conduct the
Procurement.

(6) Decision: Comparison of Agency and Contracting Costs.

(a) If Subsection (5)(b) does not apply, the Authorized Agency must
compare:

(A) The Authorized Agency’s estimated costs under Subsection (4)(a)
and

(B) The total estimated costs that the Authorized Agency would incur in
procuring the Services from a Contractor (Contracting Costs).

(b) Profit Included. Contracting Costs include the Authorized Agency’s
estimate of Contractor’s profit in addition to the estimate of Contractor’s
costs under Subsection (4)(b). If the Authorized Agency, in the reasonably
near past, received Bids or Proposals for the performance of the Services
under consideration, or reasonably comparable services, the Authorized
Agency may consider the pricing offered in those Bids or Proposals in mak-
ing its estimate. Similarly, the Authorized Agency may consider what it actu-
ally paid under a Contract for the same or similar services. For the purposes
of these examples, the reasonably near past is limited to Contracts, Bids or
Proposals entered into or received within the five (5) years preceding the date
of the cost estimate. The Authorized Agency must take into account, when
considering the pricing offered in previous Bids, Proposals, or Contracts,
adjustments to the pricing in light of measures of market price adjustments
that apply to the Services, such as the Consumer Price Indexes.

(c) Decision. If the Authorized Agency’s Contracting Cost under this
Section is lower than the Authorized Agency’s cost under Subsection (4)(a),
the Authorized Agency may conduct the Procurement. If the Authorized
Agency’s Contracting Cost is higher than the Authorized Agency’s cost under
Subsection (4)(a), the Authorized Agency may not conduct the Procurement,
unless the Exception of Subsection (6)(d) applies

(d) Exception Based on Lack of Agency Personnel and Resources;
Reporting. If the Authorized Agency determines that it would incur less cost
in providing the Services with its own personnel and resources, the
Authorized Agency may still conduct the Procurement if, at the time the
Authorized Agency intends to conduct the Procurement, the Authorized
Agency determines that it lacks personnel and resources to perform the
Services within the time the Authorized Agency requires the Services
(Exception). When an Authorized Agency conducts a Procurement under this
Exception, the Authorized Agency must:

(A) Make and keep a Written determination that it lacks personnel and
resources to perform the Services within the time the Authorized Agency
requires the Services and the basis for the Authorized Agency’s decision to
conduct the Procurement;

(B) Obtain the Written approval by the DPO of the Authorized Agency
of the Exception before conducting an Agency-specific Procurement or the
Written approval by the CPO of the Exception before SPO conducts a
Procurement.

(C) Provide to the Emergency Board, each calendar quarter, copies of
each Cost Analysis, Exception, and any other records described in this
Subsection (6)(d);

(D) Prepare a request to the Governor for an appropriation and author-
ity necessary for the Authorized Agency to hire personnel and obtain
resources necessary to perform the Services that the Authorized Agency pro-
cured under this Subsection (6)(d). The request must include a copy of the
records that the Authorized Agency provided to the Emergency Board under
Subsection (6)(d)(C).

(7) Department Evaluation and Report.

(a) Application. This Section applies to all public bodies authorized by
law to conduct a Procurement, except for the Judicial Department and the
Legislative Department (Public Bodies, for this Rule only). Public Bodies
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include state and local agencies with contracting authority under ORS
279A.140, 279A.050, and related rules.

(b) Evaluation.

(A) The State Procurement Office, in consultation with other Public
Bodies, must evaluate the extent to which Oregon Laws 2009, Chapter 880
and this Rule (Law), aided the Public Bodies in making their determinations
as to whether to procure Services or to perform Services with the Public
Bodies” own personnel and resources (Determinations).

(B) For the purpose of this Evaluation, Public Bodies must keep and
make available to the State Procurement Office, only at its discretion and
upon its request, all records and internal evaluations related to whether the
Law aided them in making their Determinations.

(c) Report. The State Procurement Office must report the results of the

consultation and Evaluation to the Legislative Assembly on January 10,2011.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: Oregon Laws 2009, Chapter 880
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0200
Buy Decision and Methods of Source Selection

(1) Buy Decision. The Buy Decision means the decision to buy
Supplies and Services through socio-economic programs, agreements, or the
open market (Source). The Agencies’ authority to select a Source under this
Section is outside OAR 125-246-0170. See the specific Statute or Rules for
the authority to use each Source.

(2) Priority. Agencies must make their Buy Decision in the priority
order set forth in Subsections A through D (Priority). If a higher Priority
Source satisfies a Procurement, the Agency must procure through that higher
Priority Source and may not elect to procure through a lower Priority Source.

(a) Surplus Property. Procuring from surplus property promotes the
efficient use of existing resources (see OAR 125-050-0100 through 125-050-
0400).

(b) Qualified Rehabilitation Facilities (QRFs). Assists individuals with
disabilities through gainful employment (see ORS 279.835 through 279.855
and OAR 125-055-0005 through 125-055-0045).

(c) Inmate Labor. See the Oregon Constitution, Article I, Section 41.

(d) Statewide DAS Price Agreement. Promotes economy and efficiency
through volume and strategic purchases (see OAR 125-247-0296). To deter-
mine if a Price Agreement exists go to ORPIN and perform a “Statewide
Contract Search” or an “Award Search” for “active” Contracts. Under ORS
279A.140, DAS has the procurement authority to establish and administer
statewide Price Agreements, and according to the terms of each Price
Agreement, DAS delegates the procurement authority to the Agencies to use
these Price Agreements.

(3) ORS 190 Agreement. Section (2) does not apply to ORS 190
Agreements that promote the use of existing state resources, including an
Interagency Agreement, Intergovernmental Agreement, Interstate Agreement,
International Agreement, or Tribal Agreement (see OAR 125-246-0365). An
Agency may elect to use an ORS 190 Agreement at any time.

(4) Open Market. If Sections (2) and (3) do not apply, the Agency may
procure Supplies and Services through the open market, using the methods
provided under the Public Contracting Code, related Rules, and policies. See
ORS 279AB, OAR 125-246 and 247.

(5) Methods of Source Selection. An Authorized Agency must award a
Contract for Supplies and Services by one of the following seven sourcing
methods in accordance with the Code and related Rules:

(a) Competitive Sealed Bidding according to ORS 279B.055;

(b) Competitive Sealed Proposals according to ORS 279B.060;

(c) Small Procurement according to ORS 279B.065;

(d) Intermediate Procurement according to ORS 279B.070;

(e) Sole-Source Procurement according to ORS 279B.075;

(f) Emergency Procurement according to ORS 279B.080; or

(g) Special Procurement according to ORS 279B.085. A Cooperative
Procurement in accordance with OAR 125-246-0400 through 125-246-0470
substantially uses a Competitive Sealed Bidding or Competitive Sealed

Proposals method.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, . 12-30-09, cert. ef. 1-1-10

125-247-0255
Competitive Sealed Bidding
(1) The Table of Contents for this Rule is as follows:

Section 2: Generally

(a) Application

(b) Public Notice

Section 3: Invitation to Bid

(a) General Information

(b) Authorized Agency Need to Purchase
(c) Bidding and Evaluation Process

(d) Applicable Preferences according to ORS 279B.055(6)(b)
(e) Certification if Required

(f) Terms and Conditions

Section 4: Good Cause Finding
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Section 5: Optional Procedures
(a) Multistep Invitation to Bid: Phases
(b) Revised Rounds of Bidding

Section 5: Prequalification or Request for Qualifications

(2) Generally.

(a) Application. An Authorized Agency may procure Supplies and
Services by Competitive Sealed Bidding as set forth in ORS 279B.055 and
use one or more or any combination of the procedures described in this Rule.
An Invitation to Bid is used to initiate a Competitive Sealed Bidding
Solicitation and must contain the information required by ORS 279B.055(2)
and by this Rule.

(b) Public Notice. The Authorized Agency must provide public notice
of the Competitive Sealed Bidding Solicitation as set forth in OAR 125-247-
0305.

(3) Invitation to Bid. In addition to the provisions required by ORS
279B.055(2), the Invitation to Bid must include the following:

(a) General Information.

(A) Notice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference will be mandatory or volun-
tary; and

(iii) A provision that provides that statements made by the Authorized
Agency’s representatives at the conference are not binding upon the
Authorized Agency unless confirmed by Written Addendum.

(B) The form and instructions for submission of Bids and any other spe-
cial information, e.g., whether Bids may be submitted by electronic means
(See OAR 125-247-0330 for required provisions of electronic Bids);

(C) The time, date and place of Opening;

(D) The office where the Solicitation Document may be reviewed;

(E) A statement that each Bidder must identify whether the Bidder is a
“resident Bidder,” as defined in ORS 279A.120(1);

(F) Bidder’s certification of nondiscrimination in obtaining required
subcontractors in accordance with ORS 279A.110(4). (See OAR 125-246-
0210(2));

(G) How the Authorized Agency will notify Bidders of Addenda and
how the Authorized Agency will make Addenda available (See OAR 125-
247-0430); and

(H) The requirement, if applicable, for the awarded Bidder to obtain or
subcontract labor, materials, or labor and materials from a supplier registered
as an Emerging Small Business.

(b) Authorized Agency Need to Purchase. The character of the Supplies
and Services the Authorized Agency is purchasing including, if applicable, a
description of the acquisition, Specifications, delivery or performance sched-
ule, inspection and acceptance requirements. For Services as required by
Oregon Laws 2009, Chapter 880, Section 5, the Authorized Agency’s descrip-
tion of its need to purchase must:

(A) Identify the scope of the work to be performed under the resulting
Contract, if the Authorized Agency awards one;

(B) Outline the anticipated duties of the Contractor under any resulting
Contract;

(C) Establish the expectations for the Contractor’s performance of any
resulting Contract; and

(D) Unless the Authorized Agency for Good Cause specifies otherwise,
the scope of work must require the Contractor to meet the highest standards
prevalent in the industry or business most closely involved in providing the
Supplies or Services that the Authorized Agency is purchasing.

(c) Bidding and Evaluation Process.

(A) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process;

(B) The Authorized Agency must set forth objective evaluation criteria
in the Solicitation Document; and

(C) If the Authorized Agency intends to award Contracts to more than
one Bidder according to OAR 125-247-0600(4)(d), the Authorized Agency
must identify in the Solicitation Document the manner in which it will deter-
mine the number of Contracts it will Award. This may be left to the
Authorized Agency’s discretion at the time of the Award, provided it is so
described in the Solicitation.

(d) Applicable Preferences according to ORS 279B.055(6)(b).

(A) Preference for Oregon Supplies and Services, according to ORS
279A.120 and OAR 125-246-0300 and 125-246-0310;

(B) Preference for recycled materials, according to ORS 279A.125 and
OAR 125-246-0320 through 125-246-0324; and

(C) Performance with the State of public printing, binding and sta-
tionery Work, according to ORS 282.210.

(e) Certification if Required. For Authorized Agencies subject to ORS
305.385, Contractor’s certification of compliance with the Oregon tax laws in
accordance with ORS 305.385.

(f) Terms and Conditions. All contractual terms and conditions in the
form of Contract provisions the Authorized Agency determines are applica-
ble to the Procurement. For Services as required by Oregon Laws 2009,
Chapter 880, Section 5, the Contract terms and conditions must specify the
consequences of the Contractor’s failure to perform the scope of work or to
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meet the performance standards established by the resulting Contract. Those
consequences may include, but are not limited to:

(A) The Authorized Agency’s right to reduce or withhold payment
under the Contract;

(B) The Authorized Agency’s right to require the Contractor to perform,
at the Contractor’s expense, any additional work necessary to perform the
statement of work or to meet the performance standards established by the
resulting Contract; and

(C) The Authorized Agency’s rights, which the Authorized Agency may
assert individually or in combination, to declare a default of the resulting
Contract, to terminate the resulting Contract, and to seek damages and other
relief available under the resulting Contract or applicable law.

(4) Good Cause Finding. For the purposes of this Rule, “Good Cause”
means a reasonable explanation for not requiring Contractor to meet the high-
est standards, and may include an explanation of circumstances that support
a finding that the requirement would unreasonably limit competition or is not
in the best interest of the Authorized Agency. The Authorized Agency must
document in the Procurement File the basis for the determination of Good
Cause to specify otherwise. An Authorized Agency will have Good Cause to
specify otherwise under the following circumstances:

(a) The use or purpose to which the Supplies or Services will be used
does not justify a requirement that the Contractor meet the highest prevalent
standards in performing the Contract;

(b) Imposing express technical, standard, dimensional or mathematical
specifications will better ensure that the Supplies or Services will be compat-
ible with or will operate efficiently or effectively with components, equip-
ment, parts, Services or information Technology including hardware,
Services or software with which the Supplies or Services will be used, inte-
grated, or coordinated;

(c) The circumstances of the industry or business that provides the
Supplies or Services are sufficiently volatile in terms of innovation or evolu-
tion of products, performance techniques, scientific developments, that a reli-
able highest prevalent standard does not exist or has not been developed;

(d) Any other circumstances in which Authorized Agency’s interest in
achieving economy, efficiency, compatibility or availability in the
Procurement of the Supplies or Services reasonably outweighs the
Authorized Agency’s practical need for the highest prevalent standard in the
applicable or closest industry or business that supplies the Supplies or
Services to be delivered under the resulting Contract.

(5) Optional Procedures. A step and a round have the same meaning for
purposes of putting into practice ORS 279B.055(12). All of the procedures
described in ORS 279B.055(12) and this Rule may be collectively referred to
in Division 247 as a “Multistep Sealed Bidding.”

(a) Multistep Invitation to Bid: Phases.

(A) A Multistep Invitation to Bid is a phased procurement process that
seeks necessary information or unpriced submittals in Phase One, followed
by a Phase Two of competitive sealed bidding, inviting Bidders who submit-
ted eligible Bids in Phase One to submit competitive sealed price Bids on the
unpriced submittals in Phase Two. The Authorized Agency initially issues a
Multistep Invitation to Bid, requesting the submission of unpriced submittals.
This Phase One may include multiple steps, at the discretion of the
Authorized Agency, in order to obtain necessary information or unpriced sub-
mittals. At the conclusion of Phase One, the Authorized Agency evaluates
those unpriced submittals to determine the eligibility of the Bidders to sub-
mit priced Bids. After this determination, the Authorized Agency may begin
Phase Two by issuing subsequent Invitations to Bid, limited to those Bidders
eligible to submit priced Bids. The Contract must be awarded to the lowest
Responsible Bidder or to multiple Responsible Bidders in accordance with
ORS 279B.055(10).

(B) Public Notice. Whenever an Authorized Agency uses a Multistep
Invitation to Bid, the Authorized Agency must give public notice for Phase
One in accordance with OAR 125-247-0305. Public notice is not required for
subsequent steps in Phase One, unless a step in Phase One expands the num-
ber of Bidders, and then public notice is required. Public notice is not
required for Phase Two. However, an Authorized Agency must give notice to
all Bidders from Phase One (Bidders). If an Authorized Agency elects to pro-
vide a protest opportunity for Addenda issued after the Closing of Phase One
according to OAR 125-247-0430, then the Authorized Agency must give
notice to the Bidders of this right to protest such Addenda. If an Authorized
Agency elects to provide an opportunity to protest exclusion from Phase Two
according to OAR 125-247-0720, then the Authorized Agency must give
notice to the Bidders of this right to protest such exclusion.

(C) General Procedures. In addition to the procedures set forth in OAR
125-247-0300 through 125-247-0490, an Authorized Agency must comply
with the following procedures set forth in this Subsection (5)(a):

(i) Solicitation Protest. Before the Closing of Phase One, an Authorized
Agency must provide an opportunity to protest the Solicitation under ORS
279B 405 and OAR 125-247-0730.

(ii) Addenda Protest. An Authorized Agency may provide an opportu-
nity to protest any Addenda issued after closing of Phase Two according to
OAR 125-247-0430(3)(b).
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(iii) Exclusion Protest. An Authorized Agency may provide an opportu-
nity for a Bidder to protest exclusion from Phase Two as set forth in OAR
125-247-0720.

(iv) Administrative Remedy. Bidders may submit a protest to any
Addenda or to any action by the Authorized Agency that has the effect of
excluding the Bidder from a Phase Two to the extent such protests are pro-
vided for in the Solicitation Document or required by this Section (5). Failure
to so protest must be considered the Bidder’s failure to pursue an administra-
tive remedy made available to the Bidder by the Authorized Agency.

(v) Award Protest. An Authorized Agency must provide an opportunity
to protest its intent to award a Contract according to ORS 279B 410 and OAR
125-247-0740. An Affected Bidder may protest, for any of the bases set forth
in OAR 125-247-0720(2), its exclusion from Phase Two or an Addendum
issued following Closing of Phase One if the Authorized Agency did not pre-
viously provide Bidders the opportunity to protest such exclusion or
Addendum.

(D) Procedure for Phase One.

(i) Form. Authorized Agency must initiate a Multistep Invitation to Bid
by the issuance of an Invitation to Bid in the form and manner required for
Competitive Sealed Bidding, except as hereinafter provided. In addition to
the requirements set forth in OAR 125-247-0255(1) and (2), the Invitation to
Bid must state:

(I) That unpriced submittals are requested;

(II) Whether price Bids are to be submitted at the same time as unpriced
submittals; if they are, that such price Bids must be submitted in a separate
sealed envelope;

(IIT) That the Solicitation is a multistep Invitation to Bid, and priced
Bids will be considered only in Phase Two and only from those Bidders
whose unpriced submittals are found eligible in Phase One;

(IV) The criteria to be used in the evaluation of unpriced submittals;

(V) That the Authorized Agency, to the extent that it finds necessary,
may conduct oral or Written Discussions for the purposes of clarification of
the unpriced submittals;

(VI) That the Supplies and Services being procured must be furnished
generally in accordance with the Bidder’s unpriced submittal as found to be
finally eligible and must meet the requirements of the Invitation to Bid; and

(VII) Whether Bidders excluded from Phase Two have a right to protest
the exclusion before the notice of intent to award. Such information must be
included in the Bid Solicitation or changed by Addenda.

(ii) Addenda to the Invitation to Bid. After receipt of unpriced submit-
tals in Phase One, Addenda to the Invitation to Bid must be distributed only
to Bidders who submitted unpriced submittals.

(iii) Receipt and Handling of Unpriced Submittals. Unpriced submittals
in Phase One do not need to be opened publicly.

(iv) Evaluation of Unpriced Submittals. Unpriced submittals submitted
by Bidders in Phase One must be evaluated solely in accordance with the cri-
teria set forth in the Invitation to Bid. Unpriced submittals must be catego-
rized as:

(I) Eligible;

(II) Potentially eligible; that is, reasonably susceptible of being made
eligible; or

(TIT) Ineligible. The Authorized Agency must record in Writing the basis
for determining an unpriced submittal ineligible and make it part of the
Procurement File in accordance with OAR 125-246-0355. The Authorized
Agency may initiate the Phase Two of the procedure if, in the Authorized
Agency’s opinion, there are sufficient eligible unpriced submittals to assure
effective price competition in Phase Two without Discussions. If the
Authorized Agency finds that such is not the case, the Authorized Agency
may issue an Addendum to the Invitation to Bid or engage in Discussions as
set forth in Subsection (2)(e) of this Rule.

(v) Discussion of Unpriced Submittals. The Authorized Agency may
seek clarification of an unpriced submittal by any eligible or potentially eli-
gible Bidder. During the course of such Discussions, the Authorized Agency
may not disclose any information derived from one unpriced submittal to any
other Bidder. Once Discussions have begun, any Bidder who has not been
notified that its unpriced submittal has been found ineligible, may submit
supplemental information amending its unpriced submittal, at any time until
the Closing of the Phase Two. Such submission may be made at the request
of the Authorized Agency or upon the Bidder’s own initiative.

(vi) Notice of Ineligible Unpriced Submittal. When the Authorized
Agency determines a Bidder’s unpriced submittal to be ineligible, such
Bidder may not be afforded an additional opportunity to supplement its
unpriced submittal.

(vii) Mistakes during a Multistep Invitation to Bid. Mistakes may be
corrected or unpriced submittals may be withdrawn during Phase One in
accordance with OAR 125-247-0470 and:

(I) Before unpriced submittals are considered;

(IT) After any Discussions have commenced under Subsection (5)(e); or

(TIT) When responding to any Addenda of the Invitation to Bid.

(viii) Revisions to Solicitation Specifications. After the Closing of
Phase One, the Authorized Agency may issue Addenda that modify the
Specifications, references, and other terms and conditions of the Invitation to
Bid. The Authorized Agency must provide such Addenda to all Bidders who
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initially submitted Unpriced Submittals. The Authorized Agency may then
require Bidders to submit revised Unpriced Submittals.

(E) Procedure for Phase Two of Multistep Sealed Bidding.

(i) Initiation. Upon the completion of Phase One, the Authorized
Agency must invite each eligible Bidder to submit a price Bid.

(ii) Conduct. An Authorized Agency must conduct Phase Two as any
other Competitive Sealed Bidding Procurement except:

(I) As specifically set forth in this Rule; and

(IT) Public notice does not need to be given of this invitation to submit
price Bids since such notice was previously given.

(b) Revised Rounds of Bidding.

(A) Revised Rounds of Bidding means a process that begins with an ini-
tial round of Competitive Sealed Bidding according to OAR 125-247-0255
and may, at the discretion of the Authorized Agency, include successive
rounds of Bidding in order for the Authorized Agency to gain the best Offer
for purposes of Award. An Authorized Agency may revise the Solicitation’s
Specifications, terms and conditions, and pricing structure for successive
rounds to best meet the State’s needs. Bidders will be allowed adequate time
to revise and resubmit their Bids in accordance with the requirements set
forth in the newly revised Solicitation Document. At each successive round,
Authorized Agency may disregard its scoring of prior Bids and commence
new scoring for the new Bids. The Authorized Agency must comply with the
following procedures for this type of Solicitation:

(B) Revisions. An Authorized Agency may reject any Bid, after any
round, because the Bid did not meet a minimum score or minimum set of
requirements. An Authorized Agency may then proceed with a subsequent
round that requires additional Bids to be submitted, based on different
Specifications, terms and conditions, pricing structure, scoring model, refer-
ences and set of award criteria, separately or in any combination thereof, in
order to best meet the State’s interests (Revisions). If any Revision is made
by an Authorized Agency in any subsequent round, the Authorized Agency
has the right, in its sole discretion, to permit any Bidder whose Bid was pre-
viously rejected to submit a new Bid, if the reason(s) for the rejection of the
prior Bid by that Bidder no longer applies.

(C) Public Notice. An Authorized Agency must give public notice
according to OAR 125-247-0305. The initial Solicitation Document must dis-
close that a Revised Rounds of Bidding process will or may be used. An
Authorized Agency must give notice to all initial Bidders of any Revision(s)
in the Specifications, terms and conditions, pricing structure, scoring model,
and set of award criteria, separately or in any combination thereof. If an
Authorized Agency discloses any prices, terms or conditions offered by other
Bidders, the Authorized Agency will give notice of these disclosures to the
initial Bidders. At the end of the process, the Authorized Agency must give a
Notice of Intent to award at least seven (7) calendar Days before making the
Award. Following clarifications and additional investigations, an Offeror may
be reinstated or disqualified at any stage of the evaluation process.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.055, as amended by OL 2009, Chapter 880, Section 5
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2000, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0260
Competitive Sealed Proposals

(1) The Table of Contents for this Rule is as follows:
Section 2: Generally

(a) Application

(b) Public Notice

Section 3: Request for Proposals

(a) General Information

(b) Authorized Agency Need

(c) Time Date and Place for Prequalification
(d) Contractual Terms and Conditions

(e) Proposal Evaluation and Selection Process
(f) Selection Methodology and Criteria

(g) Applicable Preferences

(h) Certification

(i) Required Statements

(j) Expectation and Standards

(k) Procurement Terms and Conditions

Section 4: Good Cause Finding
Section 5: Optional Procedures

(a) Competitive Range

(b) Discussions and Revised Proposals
(c) Negotiations

(d) Revised Rounds of Negotiations
(e) Best and Final Offers

(f) Multistep Sealed Proposals: Phases

Section 5: Prequalification or Request for Qualifications

(2) Generally.

(a) Application. An Authorized Agency may procure Supplies and
Services by Competitive Sealed Proposals as set forth in ORS 279B.060 and
use one or more or any combination of the procedures described in this Rule.
A Request for Proposals is a Solicitation Document used to initiate
Competitive Sealed Proposals.
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(b) Public Notice. The Authorized Agency must provide public notice
of the Request for Proposals as set forth in OAR 125-247-0305.

(3) Request for Proposals. The Request for Proposals must include the
following:

(a) General Information.

(A) Notice of any pre-Proposal conference as follows:

(i) The time, date and location of any pre-Proposal conference; and

(ii) Whether attendance at the conference will be mandatory or volun-
tary; and

(iii) A provision that provides that statements made by the Authorized
Agency’s representatives at the conference are not binding upon the
Authorized Agency unless confirmed by Written Addendum.

(B) The form and instructions for submission of Proposals and any
other special information, e.g., whether Proposals may be submitted by elec-
tronic means (See OAR 125-247-0330 for required provisions of electronic
Proposals), the name and title of the person designated for receipt of
Proposals and the person designated by the Authorized Agency as the contact
person for the procurement, if different;

(C) The time and date by which sealed Proposals must be received, and
a place at which the Proposals must be submitted, and may, in the sole dis-
cretion of the Authorized Agency, direct or permit the submission and receipt
of Proposals by electronic means (see also (ORS 279B.060(5)(a));

(D) Proposer’s certification of nondiscrimination in obtaining required
subcontractors in accordance with ORS 279A.110(4). (See OAR 125-246-
0210(2)); and

(E) How the Authorized Agency will notify Proposers of Addenda and
how the Authorized Agency will make Addenda available. (See OAR 125-
247-0430).

(b) Authorized Agency Need to Purchase. The character of the Supplies
and Services the Authorized Agency is purchasing, including if applicable, a
description of the procurement process, Specifications, scope of work, deliv-
ery or performance schedule, inspection and acceptance requirements. For
Services as required by Oregon Laws 2009, Chapter 880, Section 6, the
Authorized Agency’s description of its need to purchase must:

(A) Identify the scope of the work to be performed under the resulting
Contract, if the Authorized Agency awards one;

(B) Outline the anticipated duties of the Contractor under any resulting
Contract;

(C) Establish the expectations for the Contractor’s performance of any
resulting Contract; and

(D) Unless the Contractor under any resulting Contract will provide
Architectural, Engineering and Land Surveying Services or Related Services
that are subject to ORS 279C.100 to 279C.125, or the Authorized Agency for
Good Cause specifies otherwise, the scope of work must require the
Contractor to meet the highest standards prevalent in the industry or business
most closely involved in providing the Supplies or Services that the
Authorized Agency is purchasing.

(c) The time, date and location that responsibility prequalification
applications, if any, must be filed and the classes of work, if any, for which
Proposers must be prequalified in accordance with ORS 279B.120;

(d) All contractual terms and conditions in the form of Contract provi-
sions the Authorized Agency determines are applicable to the Procurement.
For Services as required by Oregon Laws 2009, Chapter 880, Section 6, the
Contract terms and conditions must specify the consequences of the
Contractor’s failure to perform the scope of work or to meet the performance
standards established by the resulting Contract. Those consequences may
include, but are not limited to:

(A) The Authorized Agency’s right to reduce or withhold payment
under the Contract;

(B) The Authorized Agency’s right to require the Contractor to perform,
at the Contractor’s expense, any additional work necessary to perform the
statement of work or to meet the performance standards established by the
resulting Contract; and

(C) The Authorized Agency’s rights, which the Authorized Agency may
assert individually or in combination, to declare a default of the resulting
Contract, to terminate the resulting Contract, and to seek damages and other
relief available under the resulting Contract or applicable law.

(e) The Authorized Agency may include the applicable contractual
terms and conditions in the form of Contract provisions, or legal concepts to
be included in the resulting Contract. Further, the Authorized Agency may
specify that it will include or use Proposer’s terms and conditions that have
been pre-negotiated under OAR 125-247-0550, but the Authorized Agency
may only include or use a Proposer’s pre-negotiated terms and conditions in
the resulting Contract to the extent those terms and conditions do not materi-
ally conflict with the applicable Contract terms and conditions. The
Authorized Agency must not agree to any Proposer’s terms and conditions
that were expressly rejected in a solicitation protest under OAR 125-247-
0730.

(f) For multiple Award Contracts, the Authorized Agency may enter into
Contracts with different terms and conditions with each Contractor to the
extent those terms and conditions do not materially conflict with the applica-
ble contractual terms and conditions. The Authorized Agency must not agree
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to any Proposer’s terms and conditions that were expressly rejected in a solic-
itation protest under OAR 125-247-0730.

(g) Identification of those contractual terms or conditions, if any, the
Authorized Agency reserves for negotiation with Proposers; Authorized
Agency may also request that Proposers propose, for negotiation, contractu-
al terms and conditions that relate to subject matter reasonably identified in
the Request for Proposals.

(h) Proposal Evaluation and Contractor Selection Process.

(A) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process;

(B) Solicitation, multi-tiered and multi-step protest requirements (Refer
to OAR 125-247-0720 and 125-247-0730);

(C) Any optional procedure as described in 125-247-0260(4);

(D) If the Authorized Agency intends to award Contracts to more than
one Proposer according to OAR 125-247-0600(4)(d), the Authorized Agency
must identify in the Solicitation Document the manner in which it will deter-
mine the number of Contracts it will award. This may be left to the
Authorized Agency’s discretion at the time of the Award, provided it is so
described in the Solicitation; and

(E) If the Authorized Agency’s solicitation process provides for the pos-
sibility of Proposer interviews, the evaluation committee may elect to inter-
view Proposers if the evaluation committee considers it necessary or desir-
able. If the evaluation committee conducts interviews, it must award weights,
points or other classifications indicated in the Request for Proposals for the
anticipated interview.

(i) The Authorized Agency must set forth the selection methodology
and criteria in the Solicitation Document.

(A) The selection methodology may include, but is not limited to, nego-
tiation with the highest ranked Proposer, competitive negotiations, multiple-
tiered competition designed to identify a class of Proposers that fall within a
competitive range or to otherwise eliminate from consideration a class of
lower ranked Proposers, or any one or more or combination of procedures
described in Rule;

(B) Criteria used to evaluate Proposals must include, but is not limited
to, the relative importance of price and any other evaluation factors used to
rate the Proposals in the first tier of competition, and if more than one tier of
competitive evaluation may be used, a description of the process under which
the Proposals will be evaluated in the subsequent tiers.

(i) Evaluation criteria need not be precise predictors of actual future
costs and performance, but to the extent possible, such factors must be rea-
sonable estimates of actual future costs based on information available to the
Authorized Agency;

(ii) If the Authorized Agency intends to award Contracts to more than
one Proposer according to OAR 125-247-0600(4)(d), the Authorized Agency
must identify in the Solicitation Document the manner in which it will deter-
mine the number of Contracts it will award. This may be left to the
Authorized Agency’s discretion at the time of the Award, provided it is so
described in the Solicitation.

(iii) The Authorized Agency may require Proposal security in any form
it deems prudent. Proposal security shall serve the same function with respect
to Requests for Proposals as bid security serves with respect to Invitations to
Bid under ORS 279B.055.

(j) Applicable Preferences.

(A) Preference for Oregon Supplies and Services, according to ORS
279A.120 and OAR 125-246-0300 and 125-246-0310;

(B) Preference for recycled materials, according to ORS 279A.125 and
OAR 125-246-0320 through 125-246-0324; and

(C) Performance with the State of public printing, binding and sta-
tionery Work, according to ORS 282.210.

(D) Agricultural Preference, according to OAR 125-246-0312.

(E) Disabled Veterans Preference, according to OAR 125-246-0314.

(k) Certification if Requested. For Authorized Agencies subject to ORS
305.385, Contractor’s certification of compliance with the Oregon tax laws in
accordance with ORS 305.385.

(1) Required Statements or Information. Requests for Proposals must
include:

(A) A statement that “Contractors shall use recyclable products to the
maximum extent economically feasible in the performance of the contract
work set forth in this document.” If the Request for Proposals is issued by an
Authorized Agency;

(B) A statement that the Authorized Agency may cancel the procure-
ment or reject any or all Proposals in accordance with ORS 279B.100;

(C) A statement that requires the contractor or subcontractor to possess
an asbestos abatement license, if required under ORS 468A.710;

(m) Expectations and Standards. Authorized Agencies must comply
with ORS 279B.060, as revised by Oregon Laws 2009, Chapter 880.

(n) Terms and Conditions. All contractual terms and conditions appli-
cable to the Procurement, including a provision indicating whether the
Contractor can assign the Contract, delegate its duties, or subcontract the
delivery of the Supplies and Services without prior Written approval from the
Authorized Agency.

(4) Good Cause Finding. For the purposes of this Rule, “Good Cause”
means a reasonable explanation for not requiring Contractor to meet the high-
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est standards, and may include an explanation of circumstances that support
a finding that the requirement would unreasonably limit competition or is not
in the best interest of the Authorized Agency. The Authorized Agency must
document in the Procurement File the basis for the determination of Good
Cause to specify otherwise. An Authorized Agency will have Good Cause to
specify otherwise under the following circumstances:

(a) The use or purpose to which the Supplies or Services will be put
does not justify a requirement that the Contractor meet the highest prevalent
standards in performing the Contract;

(b) Imposing express technical, standard, dimensional or mathematical
specifications will better ensure that the Supplies or Services will be compat-
ible with or will operate efficiently or effectively with, associated information
technology hardware, software, components, equipment, parts, or ongoing
Services with which the Supplies or Services will be used, integrated, or
coordinated;

(c) The circumstances of the industry or business that provides the
Supplies or Services are sufficiently volatile in terms of innovation or evolu-
tion of products, performance techniques, scientific developments, that a reli-
able highest prevalent standard does not exist or has not been developed;

(d) Any other circumstances in which Authorized Agency’s interest in
achieving economy, efficiency, compatibility or availability in the
Procurement of the Supplies or Services reasonably outweighs the
Authorized Agency’s practical need for the highest standard prevalent in the
applicable or closest industry or business that supplies the Supplies or
Services to be delivered under the resulting Contract.

(5) Optional Procedures. All of the optional procedures described in this
Section may be alternatively referred to as “Multistep Sealed Proposals.” A
“step,” “tier” and “round” have the same meaning for purposes of imple-
menting ORS 279B.060. An Authorized Agency may use any one or more or
combination of the procedures described below including:

(a) Competitive Range. When an Authorized Agency elects to use a
Competitive Range at any stage in the procurement process, the Authorized
Agency must comply with the following procedures:

(A) Determining Competitive Range.

(i) The Authorized Agency must establish a Competitive Range after
evaluating all Responsive Proposals in accordance with the evaluation crite-
ria set forth in the Request for Proposals. After evaluation of all Proposals in
accordance with the criteria set forth in the Request for Proposals, the
Authorized Agency must determine and rank the Proposers in the
Competitive Range. Notwithstanding the foregoing, an Authorized Agency
may establish a Competitive Range of all Proposers to enter into Discussions
with Proposers for the purpose of correcting deficiencies in Proposals under
this Subsection.

(ii) The Authorized Agency may increase the number of Proposers in
the Competitive Range if the Authorized Agency’s evaluation of Proposals
establishes a natural break in the scores of Proposers indicating a number of
Proposers greater than the initial Competitive Range are closely competitive,
or have a reasonable chance of being determined the most Advantageous
Proposer. The Authorized Agency may decrease the number of Proposers in
the initial Competitive Range only if the excluded Proposers have no reason-
able chance to be the most Advantageous Proposer.

(B) Notice and Protests. The Authorized Agency may provide Written
notice to all Proposers identifying Proposers in the Competitive Range. An
Authorized Agency may provide an opportunity for Proposers excluded from
the Competitive Range to protest the Authorized Agency’s evaluation and
determination of the Competitive Range in accordance with OAR 125-247-
0720.

(C) Intent to Award; Discuss or Negotiate. After determination of the
Competitive Range and after any protest period expires, or after the
Authorized Agency has provided a final response to any protest, whichever
date is later, the Authorized Agency may either:

(i) Intent to Award. Provide Written notice to all Proposers in the
Competitive Range of its intent to award the Contract to the highest-ranked
Proposer in the Competitive Range:

(I) An unsuccessful Proposer may protest the Authorized Agency’s
intent to award in accordance with OAR 125-247-0740 and ORS 279B 410.

(II) After the protest period provided in accordance with OAR 125-247-
0740 expires, or after the Authorized Agency has provided a final response to
any protest, whichever date is later, the Authorized Agency must commence
Negotiations in accordance with this Rule with Proposers in the Competitive
Range; or

(ii) Discussions and Revised Proposals. An Authorized Agency may
engage in Discussions with Proposers in the Competitive Range and accept
revised Proposals, evaluate the revised Proposals, and conduct Negotiations
with the Proposers in the Competitive Range.

(b) Discussions and Revised Proposals. If Discussions and revised
Proposals are conducted, an Authorized Agency must proceed as follows:

(A) Initiating Discussions. An Authorized Agency may conduct
Discussions with Proposers to exchange information, compare views, take
counsel, and communicate with another for the purposes of achieving clarifi-
cation and mutual understanding of a Proposal. If the Authorized Agency ini-
tiates any Discussion, the Authorized Agency must provide the opportunity
for oral or Written Discussions with all Proposers submitting Responsive
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Proposals or all Proposers in the Competitive Range (collectively “eligible
Proposers”). The Authorized Agency may conduct Discussions for the fol-
lowing purposes:

(i) Informing eligible Proposers of deficiencies in their initial
Proposals;

(ii) Notifying eligible Proposers of parts of their Proposals for which
the Authorized Agency would like additional information; or

(iii) Otherwise allowing eligible Proposers to develop revised Proposals
that will allow the Authorized Agency to obtain the best Proposal based on
the requirements and evaluation criteria set forth in the Request for Proposals.

(B) Conducting Discussions. The Authorized Agency may conduct
Discussions with each eligible Proposer necessary to fulfill the purposes of
this Section, but need not conduct the same amount of Discussions with each
eligible Proposer. The Authorized Agency may terminate Discussions with
any eligible Proposer at any time. However, if the Authorized Agency elects
to use the best and final Offer procedure, then the Authorized Agency must
offer all eligible Proposers the same opportunity to discuss their Proposals
with the Authorized Agency before the Authorized Agency notifies eligible
Proposers of the date and time that best and final Offers will be due.

(i) In conducting Discussions, the Authorized Agency:

(I) Must treat all eligible Proposers fairly and may not favor any eligi-
ble Proposer over another;

(II) Must follow ORS 279B.060(6)(a)(B) and (C) regarding disclosure
of other eligible Proposer’s Proposals or Discussions;

(IIT) May adjust the evaluation of a Proposal as a result of a Discussion
under this Section. The conditions, terms, or price of the Proposal may be
altered or otherwise changed during the course of the Discussions provided
the changes are within the Scope of the Request for Proposals.

(ii) At any time during the time allowed for Discussions, the Authorized
Agency may:

(I) Continue Discussions with a particular eligible Proposer;

(II) Terminate Discussions with a particular eligible Proposer and con-
tinue Discussions with other eligible Proposers; or

(III) Conclude Discussions with all remaining eligible Proposers and
provide notice according to this Rule to the eligible Proposers.

(c) Negotiations

(A) Conducting Negotiations. The Authorized Agency may negotiate
serially with the highest-ranked eligible Proposer or simultaneously with all
eligible Proposers.

(B) Scope. The Authorized Agency may negotiate:

(i) The statement of work;

(ii) The Contract Price as it is affected by negotiating the statement of
work; and

(iii) Any other terms and conditions reasonably related to those express-
ly authorized for Negotiation in the Request for Proposals or Addenda there-
to. Accordingly, the Proposers must not submit, and the Authorized Agency
must not accept, for Negotiation any alternative terms and conditions that are
not reasonably related to those expressly authorized for Negotiation in the
Request for Proposals or Addenda thereto.

(C) Terminating Negotiations. At any time during Discussions or
Negotiations that the Authorized Agency conducts in accordance with this
Rule, the Authorized Agency may terminate Discussions or Negotiations with
the highest-ranked Proposer, or the Proposer with whom it is currently dis-
cussing or negotiating, if the Authorized Agency reasonably believes that:

(i) The eligible Proposer is not discussing or negotiating in good faith;
or

(ii) Further Discussions or Negotiations with the eligible Proposer will
not result in the parties agreeing to the terms and conditions of a final
Contract in a timely manner.

(D) Continuing Serial Negotiations. If the Authorized Agency is con-
ducting serial Negotiations and the Authorized Agency terminates
Negotiations with an eligible Proposer in accordance with this Rule, the
Authorized Agency may then commence Negotiations with the next highest
scoring eligible Proposer, and continue the process described in this Rule
until the Authorized Agency has determined either:

(i) To award the Contract to the eligible Proposer with whom it is cur-
rently discussing or negotiating; or

(ii) Has completed one step of Discussions or Negotiations with all eli-
gible Proposers, (or with all Proposers in the Competitive Range, if a
Competitive Range is established) unless the Authorized Agency provided for
more than one round of Discussions or Negotiations in the Request for
Proposals.

(E) Competitive Simultaneous Negotiations. If the Authorized Agency
chooses to conduct competitive Negotiations, the Authorized Agency may
negotiate simultaneously with competing eligible Proposers. The Authorized
Agency:

(i) Must treat all eligible Proposers fairly and must not favor any
Proposer over another;

(ii) May only disclose other eligible Proposer’s Proposals or the sub-
stance of Negotiations with other eligible Proposers if the Authorized Agency
notifies all of the eligible Proposers with whom the Authorized Agency will
engage in Negotiations before engaging in Negotiations with any eligible
Proposer; and
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(iii) Any oral modification of a Proposal resulting from Negotiations
under this Section must be reduced to Writing.

(d) Revised Rounds of Negotiations. This procedure begins with the
standard Solicitation procedures for a Request for Proposals and may include
successive rounds of Proposals achieved through Negotiations to gain the
best Proposal for purposes of Award. These Negotiations may concern the
price, Specifications, and final terms and conditions, separately or in any
combination thereof. The Authorized Agency must treat all Proposers fairly.
Before the start of each round of Negotiations, the Authorized Agency must
disclose the parameters of that round of Negotiations. At that time, the
Authorized Agency may revise the Solicitation’s Specifications, terms and
conditions, evaluation criteria and weight, and pricing structure in order to
best meet the State’s interests (Revisions). At each successive round, the
Authorized Agency may disregard its scoring of prior Proposals and com-
mence new scoring for the new Proposals. The Authorized Agency may elim-
inate any Proposal after a round because the Proposal did not meet a mini-
mum score, or the Proposal was not susceptible to award, and then proceed
with a subsequent round that requires additional Proposals based on the
Revision(s). If any Revision is made by the Authorized Agency in any subse-
quent round, the Authorized Agency reserves the right, in its sole discretion,
to permit any Proposer whose Proposal was previously eliminated to submit
a new Proposal, if the reason(s) for the elimination of the prior Proposal by
that Proposer no longer applies. For each Solicitation, on a case-by-case
basis, the Authorized Agency may determine whether prequalification of sup-
pliers is needed. If prequalification is used, the Authorized Agency must pre-
qualify suppliers and provide an appeal process in accordance with ORS
279B.120 and related rules.

(e) Best and Final Offers. The procedure for best and final Offers
requires an Authorized Agency to establish a common date and time by which
eligible Proposers must submit best and final Offers. Best and final Offers
must be submitted only once; provided, however, the Authorized Agency may
make a Written determination that it is in the Authorized Agency’s best inter-
est to conduct additional Discussions and Negotiations or change the
Authorized Agency’s requirements and require another submission of best
and final Offers. Otherwise, no Discussion of or changes in the best and final
Offers may be allowed before award. All eligible Proposers must also be
informed if they do not submit notice of withdrawal or another best and final
Offers, their immediately previous Proposal will be construed as their best
and final Offer. The Authorized Agency must evaluate Proposals as modified
by the best and final Offers. The Authorized Agency must conduct evalua-
tions conducted as described in OAR 125-247-0600. The Authorized Agency
may not modify evaluation factors or their relative importance after the date
and time that best and final Offers are due.

(f) Multistep Sealed Proposals: Phases.

(A) Process. The Multistep Sealed Proposals process is a phased pro-
curement process that seeks necessary information or unpriced submittals in
Phase One and invites Proposers who submitted qualified unpriced submittals
in Phase One to submit competitive sealed price Proposals in Phase Two. The
Contract must be awarded to the Responsible Proposer, or in the case of mul-
tiple awards, the Responsible Proposers according to ORS 279B.060(10),
submitting the most Advantageous Proposal in accordance with the terms of
the Solicitation Document applicable to Phase Two. A “Phase” may include
one or more “steps”

(B) Public Notice. Whenever an Authorized Agency uses Multistep
Proposals, the Authorized Agency must give Public Notice in accordance
with OAR 125-247-0305. Public Notice is not required for Phase Two.
However, an Authorized Agency must give notice to all Proposers from Phase
One (Proposers). If an Authorized Agency elects to provide a protest oppor-
tunity for Addenda issued after the Closing of Phase One according to OAR
125-247-0430, then the Authorized Agency must give notice to the Proposers
of this right to protest such Addenda. If an Authorized Agency elects to pro-
vide an opportunity to protest exclusion from Phase Two according to OAR
125-247-0720, then the Authorized Agency must give notice to the Proposers
of this right to protest such exclusion.

(C) Procedures Generally. In addition to the procedures set forth in
OAR 125-247-0300 through 125-247-0490, an Authorized Agency must
employ the following procedures set forth in this Section for Multistep Sealed
Proposals:

(i) Solicitation Protest. Before the Closing of Phase One, an Authorized
Agency must provide an opportunity to protest the Solicitation under ORS
279B 405 and OAR 125-247-0730.

(ii) Addenda Protest. An Authorized Agency may provide an opportu-
nity to protest any Addenda issued after closing of Phase Two according to
OAR 125-247-0430(3)(b).

(iii) Exclusion Protest. An Authorized Agency may provide an opportu-
nity for a Proposer to protest exclusion from Phase Two as set forth in OAR
125-247-0720.

(iv) Administrative Remedy. Proposers may submit a protest to any
Addenda or to any action by the Authorized Agency that has the effect of
excluding the Proposer from a Phase Two to the extent such protests are pro-
vided for in the Solicitation Document or required by this Section. Failure to
so protest must be considered the Proposer’s failure to pursue an administra-
tive remedy made available to the Proposer by the Authorized Agency.

Oregon Bulletin

(v) Award Protest. An Authorized Agency must provide an opportunity
to protest its intent to award a Contract according to ORS 279B.410 and OAR
125-247-0740. An Affected Proposer may protest, for any of the bases set
forth in OAR 125-247-0720(2), its exclusion from Phase Two or an
Addendum issued following Closing of Phase One if the Authorized Agency
did not previously provide Bidders the opportunity to protest such exclusion
or Addendum.

(D) Procedure for Phase One.

(i) The Form of the Request for Proposals. Multistep Proposals must be
initiated by the issuance of a Request for Proposal in the form and manner
required for Competitive Sealed Proposals in accordance with OAR 125-247-
0260, except as provided in this Rule. In addition to the requirements set forth
in OAR 125-247-0260(2), this Request for Proposal must state:

(I) That unpriced submittals are requested;

(II) That the Solicitation is a unpriced submittal Procurement, and
priced Proposals will be considered only in Phase Two and only from those
Proposers whose unpriced submittals are found acceptable in Phase One;

(IIT) The criteria to be used in the evaluation of unpriced submittals;

(IV) That the Authorized Agency, to the extent that it finds necessary,
may conduct oral or Written Discussions for the purposes of clarification of
the unpriced submittals;

(V) That the Supplies and Services being procured must be furnished
generally in accordance with the Proposer’s unpriced submittals as found to
be finally qualified and must meet the requirements of the Request for
Proposals;

(VI) Whether Proposers excluded from subsequent steps or Phase Two
have a right to protest the exclusion. Such information must be given in the
Solicitation or changed by Addenda; and

(VII) If time is a factor, the Authorized Agency may require Proposers
to submit a separate sealed price Proposal during Phase One to be opened
after the evaluation of unpriced submittals.

(ii) Addenda to the Request for Proposal. After receipt of unpriced sub-
mittals in Phase One, Addenda to the Request for Proposal must be distrib-
uted only to those Proposers who submitted unpriced submittals.

(iii) Receipt and Handling of Unpriced Proposals. The Authorized
Agency is not required to publicly open unpriced submittals.

(iv) Evaluation of Unpriced Proposals. The unpriced submittals sub-
mitted by Proposers must be evaluated solely in accordance with the criteria
set forth in the Request for Proposals. The unpriced submittals must be cate-
gorized as:

() Qualified;

(II) Potentially qualified; that is, reasonably susceptible of being made
qualified; or

(III) Unqualified. The Authorized Agency must record in Writing the
basis for determining a Proposal unqualified and make it part of the
Procurement File in accordance with OAR 125-246-0355. The Authorized
Agency may initiate Phase Two of the procedure if, in the Authorized
Agency’s opinion, there are sufficient qualified unpriced submittals to assure
effective price competition in Phase Two without Discussions. If the
Authorized Agency finds that such is not the case, the Authorized Agency
may issue an Addendum to the Request for Proposals or engage in
Discussions as set forth in this Rule.

(v) Discussion of Unpriced Submittals. The Authorized Agency may
seek clarification of any Proposal of any Proposer who submits a qualified, or
potentially qualified unpriced submittal. During the course of such
Discussions, the Authorized Agency may not disclose any information
derived from one unpriced submittal to any other Proposer. Once Discussions
begin, any Proposer may submit supplemental information amending the
unpriced submittal at any time until the Closing of Phase Two set by the
Authorized Agency. A submission may be in response to a request of the
Authorized Agency or be initiated by the Proposer.

(vi) Notice of Unqualified Unpriced Submittals. When the Authorized
Agency determines a Proposer’s unpriced submittal to be unqualified, such
Proposer must not be afforded an additional opportunity to supplement its
unpriced submittal.

(vii) Mistakes during Multistep Sealed Proposals. Mistakes may be cor-
rected or Proposals may be withdrawn during Phase One:

(I) Before unpriced submittals are considered;

(II) After any Discussions have commenced under this Rule;

(III) When responding to any Addenda of the Request for Proposals; or

(IV) In accordance with OAR 125-247-0470.

(E) Procedure for Phase Two.

(i) Initiation. Upon the completion of Phase One, the Authorized
Agency must invite each qualified Proposer to submit price Proposals.

(ii) Conduct. An Authorized Agency must conduct Phase Two as any
other Competitive Sealed Proposal according to OAR 125-247-0260, except:

(I) As specifically set forth in this Rule; and

(IT) No public notice need be given of the request to submit price
Proposals because such notice was previously given.

(6) Prequalification or Request for Qualifications. In addition, an
Authorized Agency may also prequalify prospective Offerors or use a
Request for Qualifications in accordance with OAR 125-247-0550 and before
any of the procedures described in this Rule.
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Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.060

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0270
Intermediate Procurements

(1) Generally. For Procurements of Supplies and Services greater than
$5,000 and less than or equal to $150,000, an Authorized Agency may award
a Contract as an Intermediate Procurement according to ORS 279B.070.
Authorized Agencies must procure Intermediate Procurements for Supplies
and Services in accordance with ORS 279A and 279B.070.

(a) Informal Solicitation. When conducting an Intermediate
Procurement, an Authorized Agency must seek at least three informally
solicited competitive price Quotes, Bids or Proposals from prospective
Offerors. An Intermediate Procurement may be called an informal request for
quotes, informal invitation to bid, or informal request for proposals.

(b) Written Record. The Authorized Agency must keep a written record
of the sources of the Quotes, Bids or Proposals received. If three Quotes, Bids
or Proposals are not reasonably available, fewer will suffice, but the
Authorized Agency must make a written record of the effort made to obtain
the Quotes, Bids or Proposals.

(c) Award. If a Contract is awarded, the Authorized Agency must award
the Contract to the Offeror whose Quote, Bid or Proposal will best serve the
interests of the Authorized Agency, taking into account price as well as con-
siderations including, but not limited to, experience, expertise, product func-
tionality, suitability for a particular purpose and Contractor responsibility
under ORS 279B.110.

(2) Written Solicitation. Authorized Agencies are not required to use a
Written Solicitation, unless an Agency’s Designated Procurement Officer
requires a Written Solicitation, and then the requirements of this Section (2)
apply. The Written Solicitation must include fair, efficient, competitive Award
evaluation criteria. This Written Solicitation may allow revisions to the
Solicitation and opportunity for protests, at the discretion of the Agency. The
process, potential revisions to the Solicitation, if any, and opportunity for
protests, if any, must be disclosed in the Solicitation. Authorized Agencies
must document:

(a) The Agency’s methodology under this Subsection (2),

(b) The Agency’s compliance with legal sufficiency review require-
ments of the Attorney General under ORS 291.047; and

(c) Communications between the Agency and Providers regarding:

(A) The subject matter of OAR 125-246-0635 and ORS 279B.210;

(B) Offers;

(C) The Award; and

(D) Protests, if a protest opportunity is provided by the Agency, at its
discretion.

(3) Borderline Procurements. If an Authorized Agency’s Designated
Procurement Officer or delegatee (DPO) in good faith estimated that the
Procurement would be equal to or less than $150,000, and learned thereafter
that all of the Quotes, Bids, or Proposals were minimally exceeding
$150,000, this Procurement is deemed to have complied with Section (2) of
this Rule upon the following conditions:

(a) The DPO must document in the Procurement File the basis for the
original estimate under $150,000 and the process used; and

(b) The Agency must still comply with the remainder of this Rule.

(4) Inclusion of Minority, Women and Emerging Small Businesses
(MWESBSs). The Solicitations of Agencies must be inclusive, in accordance
with Department policy and ORS 200.035.

(5) Notices and ORPIN.

(a) The Agency must post on ORPIN a notice of its verbal or Written
Solicitation of at least three Quotes, Bids, or Proposals. In addition, the
Agency may informally solicit Quotes, Bids, or Proposals by any other
appropriate means (collectively, Notice).

(b) The Notice must provide:

(A) A general description of the Supplies and Services to be acquired;
and

(B) A reasonable and sufficient interval between the first date of the
Notice and the Closing. A reasonable and sufficient interval provides enough
time during the work week for new Providers to obtain information and assis-
tance to compete with any incumbent, established, or highly-resourced com-
petitor in that Procurement (Objectives). Agencies may adjust the interval to
account for the type of Procurement and needs of the Agencies, so long as the
Objectives are not undermined. See Department policy;

(C) For Intermediate Procurements exceeding $100,000, the Time
Period must be a reasonable interval of at least seven (7) calendar Days;

(D) The name, title and address of the individual authorized by the
Agency to receive Offers; and

(E) Any other information the Agency deems to be appropriate.

(c) OAR 125-247-0305 (Public Notice of Solicitation Documents) does
not apply to Intermediate Procurements.

(6) Negotiations. An Authorized Agency may negotiate with a Proposer
to clarify its Quote, Bid, or Proposal or to effect modifications that will make
the Quote, Bid, or Proposal acceptable or make the Quote, Bid, or Proposal
more Advantageous to the Authorized Agency.
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(7) No Fragmentation. A Procurement may not be artificially divided or
fragmented so as to constitute an Intermediate Procurement, according to
ORS 279B.070(2).

(8) ORPIN. Agencies must post all Awards over $5,000 on ORPIN.

(9) Amendments. An Authorized Agency may amend a Contract award-
ed as an Intermediate Procurement in accordance with OAR 125-246-0560.

(10) Legal Sufficiency Review. The Authorized Agency must comply
with legal sufficiency review requirements of the Attorney General under

ORS 291.047.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.070
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10

125-247-0275
Sole-Source Procurements

(1) Generally. An Authorized Agency with delegated authority accord-
ing to OAR 125-246-0170 may award a Contract without a competitive
process through a Sole-Source Procurement according to the requirements of
ORS 279B.075, this Rule, and the policy of the Department. The Authorized
Agency must make a determination of a sole source based upon Written find-
ings of fact that the Supplies and Services are available from only one source.

(2) Findings of Fact. Findings of fact required under OAR 125-247-
0275(1) may include:

(a) Compatibility. The efficient utilization of existing Supplies and
Services requires the acquisition of compatible Supplies and Services from
only one source. For example, compatibility may be implicated when:
Supplies are required to directly interface with or attach to equipment of the
same manufacturer and no other manufacturer’s Supplies will correctly inter-
face with existing equipment; or when Services such as maintenance, war-
ranty, project management, or systems integration are required to interface or
integrate with existing Supplies and Services.

(b) Exchange of Software or Data. Specific Supplies and Services,
which are available from only one source, may be required for the exchange
of software or data with other public or private agencies. This finding may be
particularly applicable when the Supplies and Services involve assets such as
copyrights, patents, trademarks, and trade secrets.

(c) Pilot or Experimental Project. Supplies and Services are for the use
in such projects, which may include but are not limited to research and eco-
nomic development projects.

(d) Other findings that support the conclusion that Supplies and
Services are available from only one source may include but are not limited
to considerations of: unique design, availability, geographic location, exclu-
sive authorized representative, cost of conversion, and warranty services.

(3) Market Research. ORS 279B.075 requires that the Authorized
Agency “determines in writing” that the goods or services are “available from
only one source.” This means that the Authorized Agency must conduct and
document its market research before public notice described in Section (4) or
(5).

(4) Contracts up to $150,000. For all Contracts awarded through Sole-
Source Procurements over $5,000 and not exceeding $150,000:

(a) The Authorized Agency must place a public notice on ORPIN of its
determination that the Supplies and Services or class of Supplies and Services
are available from only one source.

(b) The public notice must describe the Supplies and Services to be
acquired through a Sole-Source Procurement and identify the prospective
Contractor and include the date, time and place that protests are due.

(c) The Authorized Agency must give Affected Persons at least seven
calendar (7) Days from the date of the public notice of the determination that
the Supplies or Services are available from only one source to protest the
determination under OAR 125-247-0710. If the State Procurement Office is
conducting the Sole-Source Procurement, then the State Procurement Office
is the Authorized Agency for purposes of this Rule.

(d) The Authorized Agency must obtain the Written approval of that
Agency’s Designated Procurement Officer or delegatee before the Authorized
Agency places a public notice on ORPIN in accordance with this Section.

(5) Contracts over $150,000. For all Contracts exceeding $150,000:

(a) The Authorized Agency must place a public notice on ORPIN in
accordance with Subsections (4)(a)-(c); and if the State Procurement Office
is conducting the Sole-Source Procurement, then the State Procurement
Office is the Authorized Agency for purposes of this Rule; and

(b) The Authorized Agency must obtain the Written approval of the
Chief Procurement Officer or delegatee before the Authorized Agency places
a public notice on ORPIN in accordance with this Section.

(6) Negotiation. According to ORS 279B.075 and to the extent reason-
ably practical, the Authorized Agency must negotiate with the sole source to
obtain contract terms advantageous to the Authorized Agency.

(7) Protest. An Affected Person may protest the Authorized Agency’s
determination that the Supplies and Services or class of Supplies and Services
are available from only one source in accordance with OAR 125-247-0710.

(8) Brand Name Requirements. If the findings of fact required under
this Rule include a specification of a Brand Name, that specification must be
in accordance with ORS 279B.215 and OAR 125-247-0691.
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(9) Legal Sufficiency Review. When legal sufficiency review by the
Attorney General is required under ORS 291.047, the Authorized Agency

must seek this approval.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.075
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0280
Emergency Procurements

(1) An Authorized Agency may award a Contract as an Emergency
Procurement under ORS 279B.080. An Authorized Agency has delegated
authority to enter into an Emergency Contract according to OAR 125-246-
0170.

(2) An Authorized Agency may, in its discretion, enter into a Contract
without competitive Solicitation if an Emergency exists. Emergency means
circumstances that could not have been reasonably foreseen that create a sub-
stantial risk of loss, damage, interruption of services or threat to public health
or safety that requires prompt execution of a Contract to remedy the condi-
tion.

(3) Regardless of the dollar value of the Contract, the Authorized
Agency entering into an Emergency Contract must encourage competition
that is reasonable and appropriate under the Emergency circumstances.
However, for the emergency procurement of construction services that are not
Public Improvements, see ORS 279B.080(2).

(4) Regardless of the dollar value of the Contract, the Authorized
Agency entering into an Emergency Contract must, either before or prompt-
ly after entering into an Emergency Contract, make and retain in its
Procurement File documentation of the nature of the Emergency that
includes:

(a) A brief description of the Supplies and Services to be provided
under the Contract, together with its cost or anticipated cost;

(b) A brief explanation of how the Contract, in terms of duration or
Supplies and Services provided under it, was restricted to the Scope reason-
ably necessary to adequately deal only with the risk created or anticipated to
be created by the Emergency circumstances;

(c) A description of the emergency circumstances that require the
prompt performance of the Contract, stating the anticipated harm from fail-
ure to establish the Contract on an expedited basis; and

(d) Documentation of the measures taken under Section (3) to encour-
age competition; the amounts of the Bids, Quotes or Proposals obtained, if
any; and the reason for selecting the Contractor.

(5) The head of the Authorized Agency, or a person designated under
ORS 279A.075, must authorize the conduct of the emergency procurement,
and must review and approve the documentation required by Section (4) of
this Rule.

(6) Any Contract awarded under this Rule must be awarded no later
than sixty (60) days following the approval of the documentation of the emer-
gency unless the head of the Authorized Agency or Person designated has
granted an extension.

(7) Agencies must also comply with OAR 137-045-0070, Emergency
Public Contract Exemption, if applicable. The Authorized Agency must
maintain a copy of any required report in the Authorized Agency’s
Emergency Procurement File.

(8) For an Emergency Procurement of construction services that are not
Public Improvements, the Authorized Agency must insure competition for a
contract for the emergency work that is reasonable and appropriate under the
emergency circumstances. In conducting the Procurement, the Authorized
Agency must set a solicitation time period that the Authorized Agency deter-
mines to be reasonable under the emergency circumstances and may issue
Written or oral requests for Offers or make direct appointments without com-
petition in cases of extreme necessity.

(9) 2009 “Go Oregon!” Economic Stimulus Package.

(a) Program. The 2009 “Go Oregon!” Economic Stimulus Package,
Enrolled Senate Bill 338, House Bill 5562 and related legislative measures
(Program), provides funding and direction to identified Authorized Agencies
for deferred maintenance, capital construction, capital renewal, code compli-
ance, safety, renovation, and other construction projects (Projects). The
Program’s objective is to stimulate Oregon’s economy through job growth by
providing opportunities to local businesses and certified minority, women and
emerging small businesses. The Director of the Department has made a deter-
mination of emergency circumstances and documented the nature of the
Emergency under the Program (Emergency Determination). Most of the
Projects are not Public Improvements as defined in OAR 125-246-0110(127).
ORS 279C.320 provides that ORS 279B.080 regulates these Projects.

(b) Application. Sections (2) through (6) of this Rule do not apply to
Procurements and Contracts under the Program.

(c) Emergency Documentation. The Emergency Determination docu-
ments the nature of the Emergency on behalf of the Authorized Agencies to
satisfy the requirement of ORS 279B.080. No further documentation that an
Emergency exists is required of the Authorized Agencies.

(d) Authorization. The Designated Procurement Officer, or designee, of
the Authorized Agency must authorize Procurements under the Program and
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may determine whether to excuse the requirement of furnishing a good and
sufficient performance bond or payment bond.

(e) Procurement Processes. The Authorized Agencies may conduct
expedited Emergency Procurement processes, including but not limited to:
informal or formal requests for quotes, invitations to bid, and requests for
proposals; special procurements; and direct awards. Any of these processes
may be utilized regardless of project value.

(f) Project Documentation. The Authorized Agency must retain in its
Procurement File(s) the following documentation of its Emergency
Procurements and Contracts under the Program:

(A) Copies of all data requested by the Department;

(B) A brief description of the Project;

(C) A description of how the particular contractor was selected and the
measures taken to encourage competition, if reasonable and appropriate
under the emergency circumstances.

(D) A statement by the Designated Procurement Officer, or designee,
excusing performance and payment bonds for the Project in accordance with
ORS 279C.380(4), if applicable.

(g) Timing. The documentation described in Section (9)(f) may occur a
reasonable time after the award of the Contract. No documentation is required
before the award of the Contract.

(10) Other State Economic Stimulus Programs.

(a) Application. For any other state economic stimulus program that is
administered by the Department or an Authorized Agency (State Program),
Sections (9)(d) through (g) replace Sections (2) through (6) of this Rule and
apply to the State Program on the following condition: the Department or
Authorized Agency determines that the State Program is in response to
adverse economic circumstances.

(b) Emergency Determination and Documentation. The Director of the
Department may make an emergency determination and document the nature
of the Emergency on behalf of Authorized Agencies. Regardless of any deter-
mination by the Director of the Department, an Authorized Agency may make
an emergency determination and document the nature of the Emergency on
that Agency’s behalf and in accordance with ORS 279B.080.

(11) Federal Economic Stimulus Programs.

(a) Application. For any federal economic stimulus program that is
administered by the Department or an Authorized Agency (Federal Program),
Sections (9)(d) through (g) replace Sections (2) through (6) of this Rule and
apply to the Federal Program upon the following condition: the Department
determines that the Federal Program is in response to adverse economic cir-
cumstances.

(b) Emergency Determination and Documentation. The Director of the
Department may make an emergency determination and document the nature
of the Emergency on behalf of Authorized Agencies. Regardless of any deter-
mination by the Director of the Department, an Authorized Agency may make
an emergency determination and document the nature of the Emergency on
that Agency’s behalf and in accordance with ORS 279B.080.

(12) Amendment. An Emergency Procurement may be amended in

accordance with OAR 125-246-0560.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.080 & 279C.320
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 5-2009(Temp), f. & cert. ef. 2-13-09 thru 8-12-09; DAS 9-
2009, f. & cert. ef. 8-11-09; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0287
Special Procurements; Request Procedures

(1) Approval. An Authorized Agency may request approval of its new
or amended Special Procurement from the Chief Procurement Officer. The
request must describe one or more particular Contracts or class of Contracts
and use the designated ORPIN form. A request for a Special Procurement
concerns the procurement process only, and the authority to use the Special
Procurement is determined under OAR 125-246-0170.

(2) Requests. Special Procurement Requests must contain the follow-
ing:

(a) Request must include reason(s) why Agency has elected to use
Special Procurement and how it will benefit the Agency or the public.

(b) The Request must include findings, market research, or other docu-
mentation that the Special Procurement:

(A) Is unlikely to encourage favoritism in the awarding of Public
Contracts or to substantially diminish competition for Public Contracts, and

(B) Either:

(i) Is reasonably expected to result in substantial cost savings to the
Agency or to the public; or

(ii) Otherwise substantially promotes the public interest in a manner
that could not practicably be realized by complying with requirements that
are applicable under ORS 279B.055, 279B.060, 279B.065 or 279B.070 or
under any related Rules.

(c) The alternative process designed by the Agency must be clear and
complete, including a description of the Supplies and Services that are the
subject of the Special Procurement, provisions for advertisement, a procure-
ment process, including provisions for Amendment and criteria for selection,
and the proposed contract document.
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(d) The State Procurement Office may require any additional informa-
tion deemed necessary to evaluate the Agency’s request for approval of a
Special Procurement.

(3) Effect. The Special Procurement approval is effective only after the
Chief Procurement Officer’s approval of the findings and Request and com-
pletion of the Public Notice required under Section (4) of this Rule.

(4) Public Notice. The Public Notice process and requirements are as
follows:

(a) General. The requesting Authorized Agency must give public notice
of the approval of its Special Procurement as required under ORS
279B.085(4) and in accordance with this Rule, unless otherwise directed by
the Chief Procurement Officer (Public Notice). As a Written condition to
approval of the Special Procurement, the Chief Procurement Officer may
require that the State Procurement Office instead of the requesting Agency
give the Public Notice.

(b) Content. The Public Notice must at least describe the Supplies and
Services or class of Supplies and Services to be acquired through the Special
Procurement.

(c) Time Periods.

(A) If the Special Procurement involves one or more Solicitations, then
Public Notice of the approval of the proposed Special Procurement must be
given at least seven (7) calendar Days before the Award. The Solicitation
Document must either contain the attached request and approval of the
Special Procurement or incorporate the request and approval by reference
with the documents easily accessible to Affected Persons; or

(B) If the Special Procurement does not involve a Solicitation, then
Public Notice of the approval of the Special Procurement must be given at
least seven (7) Days before the commencement of the Special Procurement.

(d) An Agency may request certain information to be withheld from the
public notice requirement of this Rule in cases where confidentiality or secu-
rity may be jeopardized only according to an exception under the Public
Records Law (ORS 192.410-192.505).

(5) Protest. An Affected Person may protest the approval of a Special
Procurement in accordance with ORS 279B.400 and OAR 125-247-0700.

(6) Reference. Any Solicitation or Contract resulting from a Special
Procurement approval must contain a reference to the number of the approved
Special Procurement.

(7) Conditions. If the Chief Procurement Officer provides Written
approval of the proposed Special Procurement (Approval), the Authorized
Agency must award any Contract under the Special Procurement in accor-
dance with the conditions of this Approval and any subsequent amendments
to the Approval. The Approval may include conditions, including but not lim-
ited to expiration, Public Notice and dollar limitations, and may be revoked
at any time by the Chief Procurement Officer.

(8) If an Authorized Agency competitively solicits, it must comply with
the process described in the Special Procurement or the Rules for that method
of Solicitation according to ORS 279B.055 through 279B.075 and 279A.200
et seq.

(9) Nothing in this Rule exempts the Agency from obtaining the
approval of the Attorney General for legal sufficiency according to ORS
291.047.

(10) All Agencies must comply with ORS 200.035 and related
Department policy, despite this Rule.

(11) If an Authorized Agency intends to award a Contract through a
Special Procurement that calls for competition among prospective contrac-
tors, the Authorized Agency must award the Contract to the Offeror the
Authorized Agency determines to be the most advantageous to the

Authorized Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.085
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10

125-247-0288
Special Procurements; by Rule

(1) Client Placement and Client Health Care Services.

(a) Authorization and Application. An Authorized Agency with delegat-
ed authority under OAR 125-246-0170 may use this Special Procurement by
Rule to enter into Written agreements for Client Placement and Client Health
Care services, as described in this Rule. When an Authorized Agency deter-
mines that a need exists to secure or maintain Client Placement Services or to
secure Client Health Care Services, the Authorized Agency may contract sub-
ject to the following definitions and conditions of this Section (1).

(A) “Client Placement Services” means securing, enhancing, or contin-
uing the placement of a Client in a structured family-like setting or residen-
tial setting operated by a qualified Provider.

(B) “Client Health Care Services” means health care services or provi-
sion of incidental or specialized supplies related to the health of a Client.
Client Health Care Services include but are not limited to: preventive, diag-
nostic, therapeutic, behavioral, rehabilitative, maintenance, or palliative care
and counseling services, assessment, or procedure with respect to the physi-
cal or mental condition, or functional status of a Client, or that affect the
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structure or function of the body; and the sale or dispensing of a drug, device,
equipment, or other item in accordance with a prescription.

(C) Services that may prevent a placement or placement disruption but
that cannot definitively be classified as Client Placement Services by the
Authorized Agency are deemed to be Client Placement Services and are sub-
ject to the Special Procurement approved under this Rule. This Special
Procurement for Client Placement Services may include training only if it is
provided directly to the Client, excluding Providers.

(b) Authorized Agencies must execute a Contract or amendment to an
existing Contract within 180 days of obtaining the Client Placement Services
or Client Health Care Services as defined herein. Should the Authorized
Agency fail to execute the Contract within this specified period, then the
Authorized Agency may execute the Contract if:

(A) A Written statement of justification that describes the unforeseen or
unavoidable circumstances that were reasonably unanticipated and preclude
the Authorized Agency from executing the Contract within the initial 180 day
period; and

(B) A copy of the Written justification is maintained in the Procurement
File.

(c) The Authorized Agency may not make any payments for Client
Placement Services or Client Health Care Services before obtaining all req-
uisite approvals of the Contract.

(d) An Authorized Agency may:

(A) Use one of the defined source selection methods as found in OAR
125-247-0200. If an Authorized Agency elects to use one of the defined
source selection methods, it must conduct it in accordance with the Code,
Rules and Department policies; or

(B) The Authorized Agency may elect to create its own source selection
method. If an Authorized Agency elects to create its own source selection
method, it must document the file describing why the alternate method was
selected.

(e) The Authorized Agency must ensure that all Procurement personnel
responsible for procuring Placement Services or Client Health Care Services
are provided training on the conditions and limitations of this Rule.

(f) Contract and Amendment Forms.

(A) Original Forms. Authorized Agencies must use a Contract form and
Amendment form (Form) approved by the State Procurement Office when
acquiring Client Placement Services or Client Health Care Services accord-
ing to this Rule. The State Procurement Office may approve the Form by fac-
simile, email, letter or any other method that provides an objective means to
verify its approval. The Authorized Agency must review the approved Form
at least every two years.

(B) Revised Forms.

(i) Designated Procurement Officer Approval up to $150,000. For
revised Forms up to a cumulative value of $150,000 and before an Authorized
Agency may use a revised Form, it must obtain its Designated Procurement
Officer’s approval of any revisions to a Form’s terms and conditions. The
Designated Procurement Officer’s approval is not required for revisions to
Form exhibits that are unrelated to terms and conditions.

(ii) Department of Justice Approval over $150,000. For revised Forms
exceeding a cumulative value of $150,000 and before an Authorized Agency
may use a revised Form, it must obtain Department of Justice approval of any
revisions to the revised Form’s terms and conditions. The Department of
Justice approval is not required for revisions to Form exhibits that are unre-
lated to terms and conditions. The Department of Justice approval may be
delivered by facsimile, email, letter or any other objective means of approval.
Upon an Authorized Agency’s request, the Department of Justice may
approve a revised Form for repeated use for a specific class or classes of
transactions.

(g) Nothing in this Rule exempts the Authorized Agency from obtain-
ing the approval of the Attorney General for legal sufficiency according to
ORS 291.047.

(2) Client Services Source Selection.

(a) An Authorized Agency with delegated authority under OAR 125-
246-0170 may use this Special Procurement Rule.

(b) The Chief Procurement Officer waives the source selection require-
ments as found in OAR 125-247-0200(1)—(6) for Authorized Agencies to pro-
cure Client Services, as defined in OAR 125-246-0110.

(c) The Authorized Agency is urged to solicit for Client Services when
there is known competition. Under these circumstances, the Authorized
Agency may:

(A) Use one of the defined source selection methods as found in OAR
125-247-0200. If an Authorized Agency uses one of the defined source selec-
tion methods, it must conduct it in accordance with the Code, Rules and
Department policies; or

(B) The Authorized Agency may elect to create its own source selection
method. If an Authorized Agency creates its own source selection method, it
must document the file describing why the alternate method was selected.
This Subsection (2)(c) does not apply to Section (1) above.

(3) Renegotiations of Existing Contracts with Incumbent Contractors.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule to rene-
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gotiate and amend existing Contracts with incumbent Contractors, and then
only if it is in the best interest of the State.

(b) Process and Criteria. The Authorized Agency may renegotiate vari-
ous items of the Contract, including but not limited to: price, term, delivery
and shipping, order size, item substitution, warranties, discounts, on-line
ordering systems, price adjustments, product availability, product quality, and
reporting requirements. The Authorized Agency must meet the following
conditions in its Renegotiations with incumbent Contractors

(A) Favorable Result. The Authorized Agency must determine that,
with all things considered, the renegotiated Contract is at least as favorable to
the State as the Original Contract and document this in the Procurement File.
For example, the Authorized Agency and the Contractor may adjust terms and
conditions within the Original Contract to meet different needs;

(B) Within the Scope. The Supplies and Services provided under the
renegotiated Contract must be reasonably related to the Original Contract’s
Solicitation. For example, the Authorized Agency may accept functionally
equivalent substitutes for any Supplies and Services in the Original Contract’s
Solicitation;

(C) Optional Term or Condition. If a Contractor offered to the
Authorized Agency during the original Solicitation a term or condition that
was reject at that time, (for the purpose of this Subsection only, Rejected
Term or Condition), the Authorized Agency may not renegotiate for a lower
price based on this Rejected Term or Condition as a mandatory term or con-
dition in the renegotiated Contract. If, however, a Contractor offers a lower
price according to a Rejected Term or Condition without additional consider-
ation from the Authorized Agency and as only an option to the Authorized
Agency, then the Authorized Agency may accept the option of a lower price
under the Rejected Term or Condition. For example, if the Authorized
Agency initially rejected a Contractor’s proposed Condition that the price
required a minimum order, any renegotiated Contract may not mandate this
Condition; but the Authorized Agency may agree to the option to order less-
er amounts or receive a reduced price based upon a minimum order; and

(D) Market. In order to avoid encouraging favoritism or diminishing
competition, the Authorized Agency may research the accepted competitive
practices and expectations of Offerors within the market for the specific
Contract(s) or Classes of Contracts to be renegotiated (Market Norm). If the
Authorized Agency researches the Market Norm, then the Authorized Agency
must document its results in the Procurement File. Based upon this informa-
tion, the Authorized Agency may confirm that, if the Authorized Agency fol-
lows the Market Norm, favoritism is not likely to be encouraged, competition
is not likely to be diminished, and substantial cost savings may be realized.
Under no condition may the Authorized Agency accept or follow any Market
Norm that likely encourages favoritism or diminishes competition, even if it
is accepted or expected in the market.

(4) Advertising Contracts.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule to pur-
chase media advertising, regardless of dollar value, without competitive bid-
ding, according to OAR 125-246-0170.

(b) Process and Criteria. Authorized Agencies must use competitive
methods where practicable to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive process
was deemed to be impractical. If the anticipated purchase exceeds $5,000 and
a competitive method is used, the Authorized Agency must post notice on
ORPIN. The resulting Contract must be in Writing and the Authorized
Agency Procurement File must document the use of this Special Procurement
Rule by number to identify the sourcing method. Nothing in this Rule waives
the Department of Justice legal sufficiency review if applicable under ORS
291.047.

(5) Equipment Repair and Overhaul.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule for
equipment repair and overhaul, as described in this Rule.

(b) Conditions. An Authorized Agency, having delegated purchasing
authority according to OAR 125-246-0170, may enter into a Public Contract
for equipment repair or overhaul without competitive bidding, subject to the
following conditions:

(A) Service or parts required are unknown and the cost cannot be deter-
mined without extensive preliminary dismantling or testing; or

(B) Service or parts required are for sophisticated equipment for which
specially trained personnel are required and such personnel are available from
only one source; and

(C) The Authorized Agency purchases within the limits and according
to the methods in (4)(c) of this Rule.

(c) Process and Criteria. Authorized Agencies must use competitive
methods where practicable to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive process
was deemed to be impractical. If the anticipated purchase exceeds $5,000 and
a competitive method is used, the Authorized Agency must post notice on
ORPIN. The resulting Contract must be in Writing and the Authorized
Agency Procurement File must document the use of this Special Procurement
Rule by number to identify the sourcing method. Nothing in this Rule waives
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the Department of Justice legal sufficiency review if applicable under ORS
291.047.

(6) Contracts for Price Regulated Items.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule for the
Procurement of price regulated items, and the Authorized Agency must com-
ply with the conditions of this Rule. An Authorized Agency having delegated
purchasing authority according to OAR 125-246-0170 may, regardless of dol-
lar value and without competitive bidding, contract for the direct purchase of
Supplies and Services where the rate or price for the Supplies and Services
being purchased is established by federal, state, or local regulatory authority.

(b) Process and Criteria. Authorized Agencies must use competitive
methods where practicable to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive process
was deemed to be impractical. If the anticipated purchase exceeds $5,000 and
a competitive method is used, the Authorized Agency must post notice on
ORPIN. The resulting Contract must be in Writing and the Authorized
Agency Procurement File must document the use of this Special Procurement
Rule by number to identify the sourcing method. Nothing in this Rule waives
the Department of Justice legal sufficiency review if applicable under ORS
291.047.

(7) Investment Contracts.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule for
investment Contracts, including related Contracts arising from or giving rise
to investment opportunities (collectively, investment Contracts), as described
in this Rule. An Authorized Agency may, without competitive bidding, and
regardless of dollar amount, contract for the purpose of the investment of
public funds or the borrowing of funds by the Authorized Agency when such
investment or borrowing is contracted according to duly enacted statute, or
constitution.

(b) Process and Criteria. Authorized Agencies must use competitive
methods where practicable to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive process
was deemed to be impractical. If the anticipated purchase exceeds $5,000 and
a competitive method is used, the Authorized Agency must post notice on
ORPIN. The resulting Contract must be in Writing and the Authorized
Agency Procurement File must document the use of this Special Procurement
Rule by number to identify the sourcing method. Nothing in this Rule waives
the Department of Justice legal sufficiency review if applicable under ORS
291.047.

(8) Food Contracts.

(a) Intent. The intent of this Rule is to provide a method for Authorized
Agencies to procure food products, which are available for a limited period
of time at “lower than normal” prices (also referred to as “spot buys”) (Food
Contracts).

(b) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule for the
Procurement of Food Contracts, and the Authorized Agency must comply
with the conditions of this Rule.

(c) Conditions. An Authorized Agency may procure an unlimited dollar
value of food using a competitive bid or quote process when all of the fol-
lowing conditions are present:

(A) The proposed unit price of the item(s) to be purchased is signifi-
cantly less than a comparable item’s price on an existing Mandatory Use
Contract or any recent bid and the amount saved exceeds any additional
administrative costs incurred to purchase using this Special Procurement; (B)
The product being purchased has limited availability (i.e., the product may no
longer be available upon completion of normal bid processes); and

(C) The purchase does not jeopardize fulfillment of a guaranteed mini-
mum volume under an existing Mandatory Use Contract.

(d) Documentation. Purchases may only be made under this Special
Procurement after the Authorized Agency documents the following in its
Procurement File in accordance with OAR 125-246-0556: the Authorized
Agency’s attempt and method to obtain Quotes from at least three sources;
the Written Quote or Bid, if obtained; item Specifications; quantity; unit pric-
ing; delivery; and other pertinent information. Contract or bid pricing used
for comparison must be representative of current pricing available and must
have been obtained or confirmed no more than six (6) months before the cur-
rent purchase. When practical, Written Quotes are recommended.

(e) Process and Criteria. Authorized Agencies must use competitive
methods where practicable to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive process
was deemed to be impractical. If the anticipated purchase exceeds $5,000 and
a competitive method is used, the Authorized Agency must post notice on
ORPIN, except when the competitive method involves verbal Quotes for per-
ishable food. The resulting Contract must be in Writing and the Authorized
Agency Procurement File must document the use of this Special Procurement
Rule by number to identify the sourcing method. Nothing in this Rule waives
the Department of Justice legal sufficiency review if applicable under ORS
291.047.

(9) Purchase of Used Personal Property.
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(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Special Procurement by Rule Subject
to the provisions of this Rule, an Authorized Agency may purchase used
property or equipment without competitive bidding and without obtaining
Quotes, if, at the time of purchase, the Agency has determined and docu-
mented that the purchase will (i) be unlikely to encourage favoritism or
diminish competition; and (ii) result in substantial cost savings or promote
the public interest. “Used personal property or equipment” means the prop-
erty or equipment which has been placed in its intended use by a previous
owner or user for a period of time recognized in the relevant trade or indus-
try as qualifying the personal property or equipment as “used,” at the time of
the Authorized Agency purchase. “Used personal property or equipment”
generally does not include property or equipment if the Authorized Agency
was the previous user, whether under a lease, as part of a demonstration, trial
or pilot project, or similar arrangement.

(b) Process and Criteria.

(A) For purchases of used personal property or equipment not exceed-
ing $150,000, Authorized Agencies having delegated authority according to
OAR 125-246-0170, must, where feasible, obtain three Quotes, unless the
Authorized Agency has determined and documented that a purchase without
obtaining Quotes will result in cost savings to the Authorized Agency and will
not diminish competition or encourage favoritism.

(B) For purchases of used personal property or equipment exceeding
$150,000, the State Procurement Office must obtain and keep a Written
record of the source and amount of Quotes received. If three Quotes are not
available, a Written record must be made of the attempt to obtain Quotes.

(C) If the total purchase is estimated to exceed $150,000, an Authorized
Agency must submit a Written request for a Written delegation of authority
from the State Procurement Office before making the purchase.

(D) Authorized Agencies must use competitive methods wherever pos-
sible to achieve best value and must document in Agency policy or the
Procurement File the reasons why a competitive process was deemed to be
impractical. If the anticipated purchase exceeds $5,000 and a competitive
method is used, the Authorized Agency must post notice on ORPIN. The
resulting Contract must be in Writing and the Authorized Agency
Procurement File must document the use of this Special Procurement Rule by
number to identify the sourcing method. Nothing in this Rule waives the
Department of Justice legal sufficiency review if applicable under ORS
291.047.

(10) Reverse Auctions.

(a) Authority. An Authorized Agency with delegated authority under
OAR 125-246-0170 may use this Special Procurement by Rule.

(b) Process. A Reverse Auction means a process for the purchase of
Supplies and Services by a buyer from the lowest Bidder. The Authorized
Agency as the buyer must conduct Reverse Auctions by first publishing a
Solicitation that describes its requirements, Contract terms and conditions.
Then, the Authorized Agency must solicit online Bids from all interested
Bidders through an Internet-based program. The Solicitation must set forth a
start and end time for Bids and specify the following type of information to
be disclosed to Bidders during the Reverse Auction:

(A) The prices of the other Bidders or the price of the most competitive
Bidder;

(B) The rank of each Bidder (e.g., (i) “winning” or “not winning” or (ii)
“Ist, 2nd, or higher”);

(C) The scores of the Bidders if the Authorized Agency chooses to use
a scoring model that weighs non-price factors in addition to price; or

(D) Any combination of (A), (B) and (C) above. Before the Reverse
Auction commences, Bidders must be required by the Authorized Agency to
assent to the Contract terms and conditions, either in Writing or by an Internet
“click” agreement. The Bidders then compete for the award of a Contract by
offering successively lower prices, informed by the price(s), ranks, and
scores, separately or in any combination thereof, disclosed by the Authorized
Agency. The identity of the Bidders must not be revealed during this process.
Only the successively lower price(s), ranks, scores and related details, sepa-
rately or in any combination thereof, will be revealed to the participants. The
Authorized Agency may cancel this Solicitation if this Agency determines
that it is in this Agency’s or the State’s best interest. At the end of this Bidding
process, the Authorized Agency must award any potential Contract to the
lowest Responsible Bidder or in the case of multiple awards, lowest
Responsible Bidders according to ORS 279B.055(10)(b). This process allows
the Authorized Agency to test and determine the suitability of the Supplies
and Services before making the Award. The Authorized Agency must comply
with the following procedures for this type of Solicitation:

(c¢) Policy. The Authorized Agency must follow the policy of the
Department.

(d) Public Notice.

(A) The Authorized Agency must disclose the Reverse Auction process
in the Solicitation Document. The Reverse Auction process must include the
manner of giving notices of the price(s) offered, rank(s), score(s), and relat-
ed details to the initial Bidders.

(B) The Authorized Agency must provide initial notice of this
Solicitation through ORPIN.
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(C) If the value exceeds $150,000, the Authorized Agency must issue a
Notice of Intent to award at least seven (7) calendar Days before making the
Award.

(e) Prequalification. For each Solicitation, on a case-by-case basis, the
Authorized Agency may determine whether prequalification of suppliers is
needed. If prequalification is used, the Authorized Agency must prequalify
suppliers and provide an appeal process in accordance with ORS 279B.120
and related Rules.

(f) E-Procurement. The requirements of OAR 125-247-0330 apply to
Reverse Auctions. In the event of conflict or ambiguity, the more specific
requirements of this Section (11) take precedence over the more general

requirements of OAR 125-247-0330.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.085
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0296
Price Agreements and Mandatory Use Contracts

(1) Mandatory Use Contracts, for the purposes of this Rule and includ-
ing Department Price Agreements, service agreements, and sales agreements,
may be established for the purposes of minimizing paper work, achieving
continuity of product, securing a source of supply, reducing inventory, com-
bining Agency requirements for volume discounts, standardization among
Agencies, and reducing lead time for ordering. A Mandatory Use Contract
requires the Authorized Agency to purchase Supplies and Services for an
anticipated need at a predetermined price, provided the Mandatory Use
Contract is let by a competitive Procurement Process according to the
requirements of ORS 279ABC and these Rules.

(2) Authorized Agencies may purchase the Supplies and Services from
a Contractor awarded a Mandatory Use Contract without first undertaking
additional competitive Solicitation.

(3) Authorized Agencies must use Mandatory Use Contracts established
by the Department unless otherwise specified in the Contract, allowed by law
or these Rules, or specifically authorized by the State Procurement Office.

(4) Despite Section (3) above, Authorized Agencies are exempted from
Mandatory Use Contracts for acquisition of the following, regardless of dol-
lar amount:

(a) Supplies and Services from another Oregon Public Agency provid-
ed that a formal, Written agreement is entered into between the parties;

(b) Personal property for resale through student stores operated by pub-
lic educational Agencies; and

(c) Emergency purchases declared by an Authorized Agency according
to ORS 279B.

(5) Authorized Agencies may be exempted from a Mandatory Use
Contract upon a request to and approval by the State Procurement Office.

(6) The term of the Contract, including renewals, must not exceed the
maximum term stated in the original Solicitation.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.140

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2000, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0305
Public Notice of Solicitation Documents

(1) Application. This Rule applies only to Bidding and Proposals in
accordance with ORS 279B.055, 279B.060, and OAR 125-247-0255 through
125-247-0260.

(2) Notice of Solicitation Documents.

(a) Official Notice. An Authorized Agency must post public notice of
every Solicitation Document on ORPIN in accordance with OAR 125-246-
0500 (Official Notice).

(b) Additional Notice. The Authorized Agency may give additional
notice if:

(A) The additional notice refers to the Official Notice, and

(B) The Authorized Agency uses any method it determines appropriate
to foster and promote competition, including:

(i) Mailing notice of the availability of the Solicitation Document to
Persons that have expressed an interest in the Authorized Agency’s
Procurements;

(ii) Placing notice on the Authorized Agency’s Internet World Wide
‘Web site; or

(iii) Publishing notice in a newspaper of general circulation as
described in ORS 279B.055(4) (Additional Notice).

(3) Content of Official and Additional Notices. All notices for solicita-
tion of Offers must set forth:

(a) Where, when, how, and for how long the Solicitation Document may
be obtained;

(b) A general description of the Supplies and Services to be acquired;

(c) The date that Persons must file applications for prequalification if
prequalification is a requirement and the class of Supplies and Services is one
for which Persons must be prequalified;

(d) The office where contract terms, conditions and Specifications may
be reviewed if not electronically attached;
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(e) The name, title and address of the individual authorized by the
Authorized Agency to receive Offers;

(f) The scheduled Opening; and

(g) Any other information the Authorized Agency deems to be appro-
priate.

(4) Notice Time Periods.

(a) The Authorized Agency must give Official Notice of an Invitation to
Bid at least fourteen (14) Days before the Closing.

(b) The Authorized Agency must give Official Notice of a Request for
Proposals at least thirty (30) Days before the Closing.

(c) The Authorized Agency may give Additional Notice for any reason-
able time

(d) Despite Section (4)(a) and (b), the Authorized Agency may deter-
mine that a shorter time period is in the public’s interest and that a shorter
time period will not substantially affect competition. In no event may the
Authorized Agency give any Official Notice less then seven (7) Days before
Closing. The Authorized Agency must document the specific reasons for the
shorter time period in the Procurement File in accordance with OAR 125-
246-0556.

(e) Despite other provisions of this Rule, the public notice time period
for a Qualified Products List is at least seven (7) days.

(5) Availability of Written Advertisement for Offers. Upon the request
of any member of the public, the Authorized Agency must provide a copy of
each advertisement for Offers and all supporting documents, to be located in
the Procurement File or an identified repository.

(6) Minority, Women, and Emerging Small Business. In accordance
with ORS 200.035, an Authorized Agency must provide timely notice of all
Procurements to the Advocate for Minority, Women and Emerging Small
Business if the estimated Contract Price exceeds $5,000.

(7) Fees. The Authorized Agency may charge a fee or require a deposit
for the Solicitation Document, supporting documents and any combination
thereof.

(8) Notice of Addenda. The Authorized Agency must provide notice to
potential Offerors on ORPIN of any Addenda to a Solicitation Document in

accordance with OAR 125-247-0430.
Stat. Auth.: ORS 279A 065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050-279B.085
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0310
Bids or Proposals are Offers

(1) Offer and Acceptance. The Bid or Proposal is the Bidder’s or
Proposer’s Offer to enter into a Contract.

(a) In competitive bidding and competitive Proposals, the Offer is
always a “Firm Offer.” i.e., the Offer must be held open by the Offeror for the
Authorized Agency’s acceptance for the period specified in OAR 125-247-
0480. The Authorized Agency may elect to accept the Offer at any time dur-
ing the specified period, and the Authorized Agency’s Award of the Contract
constitutes acceptance of the Offer and binds the Offeror to the Contract.

(b) Despite the fact that a competitive Proposal is a “Firm Offer” for the
period specified in OAR 125-247-0480, the Authorized Agency may elect to
discuss or negotiate certain contractual provisions, as identified in these
Rules or in the Solicitation Document, with the Proposer. Where negotiation
is permitted by these Rules or the Solicitation Document, Proposers are obli-
gated to negotiate in good faith and only on those terms or conditions that
these Rules or the Solicitation Document have reserved for negotiation.

(2) Contingent Offers. Except to the extent the Proposer is authorized
to propose certain terms and conditions according to OAR 125-247-0260, a
Proposer must not make its Offer contingent upon the Authorized Agency’s
acceptance of any terms or conditions (including Specifications) other than
those contained in the Solicitation Document.

(3) Offeror’s Acknowledgment. By Signing and returning the Offer, the
Offeror acknowledges it has read and understands the terms and conditions
contained in the Solicitation Document and that it accepts and agrees to be
bound by the terms and conditions of the Solicitation Document. If the
Request for Proposals permits Proposal of alternative terms or conditions
under OAR 125-247-0260, the Offeror’s Offer includes any nonnegotiable
terms and conditions, any proposed terms and conditions offered for
Negotiation upon and to the extent accepted by the Authorized Agency in
Writing, and Offeror’s agreement to perform the scope of work and meet the
performance standards set forth in the final negotiated scope of work, in
accordance with Oregon Laws 2009, Chapter 880, Sections 5 and 6.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050-279B.085

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0320
Facsimile Bids and Proposals

(1) Authorized Agency Authorization. An Authorized Agency may
authorize Offerors to submit facsimile Offers. If the Authorized Agency
determines that Bid or Proposal security is or will be required, the Authorized
Agency should not authorize facsimile Offers unless the Authorized Agency

Oregon Bulletin

has another method for receipt of such security. Before authorizing the sub-
mission of facsimile Offers, the Authorized Agency must determine that the
Authorized Agency’s equipment and personnel are capable of receiving the
size and volume of anticipated Offers within a short period of time. In addi-
tion, the Authorized Agency must establish administrative procedures and
controls:

(a) To receive, identify, record, and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.

(2) Provisions to be Included in Solicitation Document. In addition to
all other requirements, if the Authorized Agency authorizes a facsimile Offer,
the Authorized Agency will include in the Solicitation Document the follow-
ing:

(a) A provision substantially in the form of the following: “A ‘facsimi-
le Offer,” as used in this Solicitation Document, means an Offer, modification
of an Offer, or withdrawal of an Offer that is transmitted to and received by
the Authorized Agency via a facsimile machine”;

(b) A provision substantially in the form of the following: “Offerors
may submit facsimile Offers in response to this Solicitation Document. The
entire response must arrive at the place and by the time specified in this
Solicitation Document”;

(c) A provision that requires Offerors to Sign their facsimile Offers;

(d) A provision substantially in the form of the following: “The
Authorized Agency reserves the right to award the Contract solely on the
basis of a facsimile Offer. However, upon the Authorized Agency’s request
the apparent successful Offeror must promptly submit its complete original
Signed Offer;

(e) The data and compatibility characteristics of the Authorized
Agency’s receiving facsimile machine as follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g. make and model number, receiv-
ing speed, communications protocol; and

(f) A provision that provides that the Authorized Agency is not respon-
sible for any failure attributable to the transmission or receipt of the facsimi-
le Offer including, but not limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile
machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offeror to properly identify the Offer documents;

(F) Illegibility of Offer documents; and

(G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050-279B.085

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0340
Reverse Auctions

(1) If the Authorized Agency desires to conduct a Reverse Auction as
defined in OAR 125-247-0288, the Authorized Agency must follow the poli-
cy of the Department. The requirements of OAR 125-247-0288 apply to
Reverse Auctions. In the event of conflict or ambiguity, the more specific
requirements of OAR 125-247-0288 take precedence over the more general
requirements of this Rule.

(2) Multiple Receipts of Offers during a Period of Time. When the
Authorized Agency specifies that Persons may submit multiple Electronic
Offers during a period of time, the Authorized Agency must accept Electronic
Offers, and Persons may submit Electronic Offers, in accordance with the fol-
lowing:

(a) Following receipt of the first Electronic Offer after the day and time
the Authorized Agency first receives Electronic Offers, the Authorized
Agency must give notice to the initial Bidders and update on a real time basis:

(A) The prices of the other Bidders or the price of the most competitive
Bidder;

(B) The rank of each Bidder (e.g., (i) “winning” or “not winning” or (ii)
“Ist, 2nd, or higher”);

(C) The scores of the Bidders if the Authorized Agency chooses to use
a scoring model that weighs non-price factors in addition to price; or

(D) Any combination of (A), (B) and (C) above. At any time before the
date and time after which the Authorized Agency will no longer receive
Electronic Offers, a Person may revise its Electronic Offer, except that a
Person may not lower its price unless that price is below the then lowest
Electronic Offer.

(b) A Person may not increase the price set forth in an Electronic Offer
after the day and time that the Authorized Agency first accepts Electronic
Offers.

(c) A Person may withdraw an Electronic Offer only in compliance with
these division 247 Rules. If a Person withdraws an Electronic Offer, it may
not later submit an Electronic Offer at a price higher than that set forth in the

withdrawn Electronic Offer.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B.050-279B 085
Hist.: DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10
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125-247-0470
Mistakes

(1) General. To protect the integrity of the competitive Procurement
Process and to assure fair treatment of Offerors, an Authorized Agency
should carefully consider whether to permit waiver, correction or withdrawal
of Offers for certain mistakes.

(2) Authorized Agency Treatment of Mistakes. An Authorized Agency
must not allow an Offeror to correct or withdraw an Offer for an error in judg-
ment. If the Authorized Agency discovers certain mistakes in an Offer after
Opening, but before the Award of the Contract, the Authorized Agency may
take the following action:

(a) An Authorized Agency may waive, or permit an Offeror to correct,
a minor informality. A minor informality is a matter of form rather than sub-
stance that is evident on the face of the Offer, or an insignificant mistake that
can be waived or corrected without prejudice to other Offerors. Examples of
minor informalities include an Offeror’s failure to:

(A) Return the correct number of Signed Offers or the correct number
of other documents required by the Solicitation Document;

(B) Sign the Offer in the designated block, provided a Signature appears
elsewhere in the Offer, evidencing an intent to be bound; and

(C) Acknowledge receipt of an Addendum to the Solicitation
Document, provided: it is clear on the face of the Offer that the Offeror
received the Addendum and intended to be bound by its terms; or the
Addendum involved did not affect price, quality or delivery.

(b) An Authorized Agency may correct a clerical error if the error is evi-
dent on the face of the Offer, or other documents submitted with the Offer,
and the Offeror confirms the Authorized Agency’s correction in Writing. A
clerical error is an Offeror’s error in transcribing its Offer. Unit prices must
prevail over extended prices in the event of a discrepancy between extended
prices and unit prices.

(c) An Authorized Agency may permit an Offeror to withdraw an Offer
based on one or more clerical errors in the Offer only if the Offeror shows
with objective proof and by clear and convincing evidence:

(A) The nature of the error;

(B) That the error is not a minor informality under this Subsection or an
error in judgment;

(C) That the error cannot be corrected or waived under Subsection (b)
of this Section;

(D) That the Offeror acted in good faith in submitting an Offer that con-
tained the claimed error and in claiming that the alleged error in the Offer
exI1sts;

(E) That the Offeror acted without gross negligence in submitting an
Offer that contained a claimed error;

(F) That the Offeror will suffer substantial detriment if the Authorized
Agency does not grant the Offeror permission to withdraw the Offer;

(G) That the Authorized Agency’s or the public’s status has not changed
so significantly that relief from the forfeiture will Work a substantial hardship
on the Authorized Agency or the public it represents; and

(H) That the Offeror promptly gave notice of the claimed error to the
Authorized Agency.

(d) The criteria in Subsection (2)(c) of this Rule must determine
whether an Authorized Agency will permit an Offeror to withdraw its Offer
after Closing. These criteria also must apply to the question whether an
Authorized Agency will permit an Offeror to withdraw its Offer without for-
feiture of its Bid bond (or Proposal security), or without liability to the
Authorized Agency based on the difference between the amount of the
Offeror’s Offer and the amount of the Contract actually awarded by the
Authorized Agency, whether by Award to the next lowest Responsive and
Responsible Bidder the most Advantageous Responsive and Responsible
Proposer, or by resort to a new Solicitation.

(3) Rejection for Mistakes. The Authorized Agency must reject any
Offer in which a mistake is evident on the face of the Offer and the intended
correct Offer is not evident or cannot be substantiated from documents
accompanying the Offer.

(4) Identification of Mistakes After Award. The procedures and criteria
set forth above are Offeror’s only opportunity to correct mistakes or withdraw
Offers because of a mistake. Following Award, an Offeror is bound by its
Offer, and may only withdraw its Offer or rescind a Contract entered into

according to this Division 247 to the extent permitted by applicable law.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050 - 279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0500
Responsibility of Offerors

(1) Determination. Before awarding a Contract, the Authorized Agency
must determine that the Offeror submitting the lowest Bid or Proposal or
most Advantageous Offer is Responsible. The Authorized Agency must use
the standards set forth in ORS 279B.110 and OAR 125-247-0640(1)(c)(F) to
determine if an Offeror is Responsible. In the event an Authorized Agency
determines an Offeror is not Responsible, it must prepare a Written determi-
nation of non-Responsibility as required by ORS 279B.110 and must reject
the Offer.
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(2) Independent Contractor Status, Tax Compliance, and Requirements
to Transact Business in Oregon. For these responsibilities of Offerors, see
OAR 125-246-0330.

(3) Life Cycle Costing. See OAR 125-247-0170.

(4) Record of Performance and Integrity. Authorized Agencies must

comply with ORS 279B.110, as revised by Oregon Laws 2009, Chapter 880.
Stat. Auth.; ORS 279A 065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0550
Prequalification of Prospective Offerors, Pre-negotiation of Contract
Terms and Conditions, and Request for Qualifications (RFQ)

(1) Prequalification of Prospective Offerors. An Authorized Agency
may prequalify prospective Offerors according to ORS 279B.120 and
279B.125. Despite the prohibition against revocation of prequalification in
ORS 279B.120(3), an Authorized Agency may determine that a prequalified
Offeror is not Responsible before Contract Award.

(2) Pre-negotiation of Contract Terms and Conditions. An Authorized
Agency may pre-negotiate some or all Contract terms and conditions includ-
ing prospective Proposer Contract forms such as license agreements, mainte-
nance and support agreements or similar documents for use in future
Procurements. Such pre-negotiation of Contract terms and conditions
(including prospective Proposer forms) may be part of the prequalification
process of a Proposer in Section (1) or the pre-negotiation may be a separate
process and not part of a prequalification process. Unless required as part of
the prequalification process, the failure of the Authorized Agency and the
prospective Proposer to reach agreement on pre-negotiated Contract terms
and conditions does not prohibit the prospective Proposer from responding to
Procurements. An Authorized Agency may agree to different pre-negotiated
Contract terms and conditions with different prospective Proposers. When an
Authorized Agency has pre-negotiated different terms and conditions with
Proposers or when permitted, Proposers offer different terms and conditions,
an Authorized Agency may consider the terms and conditions in the Proposal
evaluation process.

(3) Request for Qualifications (RFQ). For purposes of this Section, an
RFQ may be used without the RFQ constituting a Prequalification according
to Section (1) of this Rule, if the Authorized Agency establishes the RFQ to
determine whether competition exists to perform the needed services or to
establish a nonbinding, open list of qualified Contractors in addition to the
general public and in order to expand the pool of qualified Contractors,
before issuing a Request for Proposals (RFP). If an Authorized Agency estab-
lishes a closed, exclusive, or binding list of qualified Contractors, then the
Authorized Agency must comply with Section (1) of this Rule. The
Authorized Agency is not required to issue an RFQ and may elect to forego
using an RFQ before issuing an RFP.

(a) At a minimum, the RFQ must describe the particular specialty
desired, the qualifications the Contractor(s) must have in order to be consid-
ered, and the evaluation factors and their relative importance. The RFQ may
require information including, but not limited to: the Contractor’s particular
capability to perform the required services; the number of experienced staff
available to perform the required services, including specific qualifications
and experience of personnel; a list of similar services the Contractor has com-
pleted, with references concerning past performance; and any other informa-
tion deemed necessary by the Authorized Agency to evaluate Contractor qual-
ifications.

(b) A qualifications pre-submission meeting, voluntary or mandatory,
may be held for all interested Contractors to discuss the proposed services.
The RFQ must include the date, time and place of the meeting(s).

(c) Unless the RFQ establishes that competition does not exist or unless
the Solicitation process is canceled or all qualification statements are reject-
ed, all respondents who met the published qualifications must receive a
notice, or other materials as appropriate, in addition to the general public, of
any required services and have an opportunity to submit a proposal in
response to an Authorized Agency’s subsequent RFP.

(d) All RFQs must:

(A) Be in Writing;

(B) Be posted on ORPIN;

(C) Provide that the Authorized Agency may, at any time during the
Solicitation process, reject any or all Proposals or cancel the Solicitation
without liability if it is in the public interest to do so; and

(D) Provide that the Authorized Agency is not responsible for any costs
of any proposers incurred while submitting Proposals, and that all Proposers
who respond to Solicitations do so solely at their own expense, unless com-
pensation is expressly provided for in the Solicitation Document.

(e) According to ORS 200.035, the Authorized Agency must notify, in
Writing, the Advocate for Minority, Women and Emerging Small Businesses
of each Solicitation and contracting opportunity exceeding $5,000.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279.015, 279B.050-279B.085, 279B.120, 279B.125

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10
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125-247-0600
Offer Evaluation and Award

(1) Authorized Agency Evaluation. The Authorized Agency must eval-
uate Offers only as set forth in the Solicitation Document, according to ORS
279B.055(6)(a) and 279B.060(6)(b), and in accordance with applicable law.
The Authorized Agency must not evaluate Offers using any other requirement
or criterion.

(a) Evaluation of Bids.

(A) Nonresident Bidders. In determining the lowest Responsive Bid,
the Authorized Agency must apply the reciprocal preference set forth in ORS
279A.120(2)(b) and OAR 125-246-0310 for nonresident Bidders.

(B) Public Printing. The Authorized Agency must, for the purpose of
evaluating Bids, apply the public printing preference set forth in ORS
282.210.

(C) Award When Bids are Identical. If the Authorized Agency deter-
mines that one or more Bids are identical under OAR 125-246-0300, the
Authorized Agency must award a Contract in accordance with the procedures
set forth in OAR 125-246-0300.

(b) Evaluation of Proposals.

(A) Award When Proposals are Identical. If the Authorized Agency
determines that one or more Proposals are identical under OAR 125-246-
0300, the Authorized Agency must award a Contract in accordance with the
procedures set forth in OAR 125-246-0300.

(B) Public Printing. The Authorized Agency must for the purpose of
evaluating Proposals apply the public printing preference set forth in ORS
282.210.

(c) Recycled Materials. When procuring Goods, the Authorized Agency
must give preference for Recycled Materials as set forth in ORS 279A.125
and OAR 125-246-0322.

(2) Clarification of Bids or Proposals. After the Bid Opening, an
Authorized Agency may conduct Discussions with apparent Responsive
Offerors for the purpose of clarification and to assure full understanding of
the Bids or Proposals. All Bids or Proposals, at the Authorized Agency’s sole
discretion, needing clarification must be afforded such an opportunity. The
Authorized Agency must document clarification of any Bidder’s Bid in the
Procurement File in accordance with OAR 125-246-0556.

(3) Negotiations Prohibited or Allowed.

(a) Prohibition in Competitive Sealed Bidding. An Authorized Agency
must not negotiate with any Bidder in a competitive sealed bidding according
to ORS 279B.060 and related Rule. After Award of the Contract, the
Authorized Agency and Contractor may only modify the Contract in accor-
dance with OAR 125-246-0560. An Authorized Agency may conduct
Discussions in accordance with OAR 125-247-0255

(b) Allowance in Other Procurement Methods. An Authorized Agency
may conduct Discussions or Negotiations with one or more Offerors in
Competitive Sealed Proposals, Small Procurements, Intermediate
Procurements, Emergency Procurements if applicable, and Special
Procurements if applicable, in accordance with ORS 279B.060(6)(b), OAR
125-247-0260, 125-247-0260, 125-247-0270, 125-247-0287, and 125-247-
0288. To the extent practical, an Authorized Agency must negotiate in Sole-
Source Procurements in accordance with OAR 125-247-0275. After Award of
the Contract, the Authorized Agency and Contractor may only modify the
Contract in accordance with OAR 125-246-0560.

(c) Other Procurements. This Section (3) does not apply to Small
Procurements, Emergency Procurements, or Special Procurements which do
not use Solicitations.

(4) Award.

(a) General. If awarded, the Authorized Agency must award the
Contract to the Responsible Bidder submitting the lowest, Responsive Bid or
the Responsible Proposer submitting the most Advantageous, Responsive
Proposal. The Authorized Agency may award by item, groups of items or the
entire Offer provided such Award is consistent with the Solicitation
Document and in the public interest.

(b) Multiple Items. An Invitation to Bid or Request for Proposals may
call for pricing of multiple items of similar or related type with the Award
based on individual line item, group total of certain items, a “market basket”
of items representative of the Authorized Agency’s expected purchases, or
grand total of all items.

(c) Multiple Awards; Bids.

(A) Despite Subsection 4(a) of this Rule, an Authorized Agency may
award multiple Contracts under an Invitation to Bid in accordance with the
criteria set forth in the Invitation to Bid. A multiple Award may be made if the
Award to two or more Bidders is beneficial for adequate availability, delivery,
service, competition, pricing, product capabilities, skills, or other factors
deemed significant by the Authorized Agency. Multiple Awards may not be
allowed for user preference unrelated to utility or economy. A notice to
prospective Bidders that multiple Contracts may be awarded for any
Invitation to Bid must not preclude the Authorized Agency from awarding a
single Contract for such Invitation to Bid.

(B) If an Invitation to Bid permits the Award of multiple Contracts, the
Authorized Agency must specify in the Invitation to Bid the criteria it will use
to choose from the multiple Contracts when purchasing Supplies and
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Services. This criteria may include consideration and evaluation of the terms
and conditions agreed to by the Contractors.

(d) Multiple Awards; Proposals.

(A) Despite Subsection 4(a) of this Rule, an Authorized Agency may
award multiple Contracts under a Request for Proposals in accordance with
the criteria set forth in the Request for Proposals. A multiple Award may be
made if the Award to two or more Proposers is beneficial for adequate avail-
ability, delivery, service, competition, pricing, product capabilities, skills, or
other factors deemed significant by the Authorized Agency. Multiple Awards
may not be allowed for user preference unrelated to utility or economy. A
notice to prospective Proposers that multiple Contracts may be awarded for
any Request for Proposals must not preclude the Authorized Agency from
awarding a single Contract for such Request for Proposals.

(B) If a Request for Proposals permits the Award of multiple Contracts,
the Authorized Agency must specify in the Request for Proposals the criteria
it will use to choose from the multiple Contracts when purchasing Supplies
and Services. This criteria may include consideration and evaluation of the
terms and conditions agreed to by the Contractors.

(e) Partial Awards. If after evaluation of Offers, the Authorized Agency
determines that an acceptable Offer has been received for only parts of the
requirements of the Solicitation Document:

(A) The Authorized Agency may award a Contract for the parts of the
Solicitation Document for which acceptable Offers have been received; or

(B) The Authorized Agency may reject all Offers and may issue a new
Solicitation Document on the same or revised terms, conditions and
Specifications.

(f) All or None Offers. An Authorized Agency may award all or no
Offers if the evaluation shows an all or no Award to be the lowest cost for
Bids or the most Advantageous for Proposals of those submitted.

(g) Life Cycle Costing. The Authorized Agency must follow OAR 125-
247-0170.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050-279B.085

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0610
Notice of Intent to Award

(1) Notice of Intent to Award. The Authorized Agency must provide
Written notice of its intent to award a Contract resulting from a formal
Invitation to Bid or Request for Proposal to all Offerors according to ORS
279B.135 at least seven (7) Days before the Award of a Contract, unless the
Authorized Agency determines that circumstances justify prompt execution
of the Contract, in which case the Authorized Agency may provide a shorter
notice period. The Authorized Agency must document the specific reasons for
the shorter notice period in the Procurement File in accordance with OAR
125-246-0556.

(2) Finality. The Authorized Agency’s Award must not be final until the
later of the following:

(a) The expiration of the protest period provided according to OAR
125-247-0740; or

(b) The Authorized Agency provides Written responses to all timely-
filed protests denying the protests and affirming the Award.

(3) The Authorized Agency may provide this notice through any rea-
sonable means and, if functionality exists, through ORPIN in accordance

with OAR 125-246-0500.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B 050-279B.085, 279B.135
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0630
Availability of Award Decisions

(1) Contract Documents. To the extent required by the Solicitation
Document, the Authorized Agency must deliver to the successful Offeror a
Contract, a Signed Purchase Order, Price Agreement, or other Contract doc-
uments as applicable.

(2) Availability of Award Decisions. A Person may obtain tabulations of
awarded Bids or evaluation summaries of Proposals for a minimal charge, in
person or by submitting to the Authorized Agency a Written request accom-
panied by payment. The requesting Person must provide the Solicitation
Document number and enclose a self-addressed, stamped envelope. In addi-
tion, the Authorized Agency may make available tabulations of Bids and
Proposals through ORPIN or the Authorized Agency’s website.

(3) Availability of Procurement Files. After the notice of intent to
award, the Authorized Agency must make Procurement Files available in
accordance with applicable law, except where applicable law requires the
Authorized Agency to make information contained in the Procurement Files
available before any notice of intent to award. See the Public Records Law. A
protestor of a Competitive Range in accordance with OAR 125-247-0260 is
not entitled to obtain or review the Procurement Files related to the protest

until after the notice of intent to award. See OAR 125-247-0720.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050-279B.090
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Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0640
Rejection of an Offer

(1) Rejection.

(a) An Authorized Agency may reject any Offer as set forth in ORS
279B.100.

(b) The Authorized Agency must reject an Offer upon the Authorized
Agency’s finding that the Offer:

(A) Is contingent upon the Authorized Agency’s acceptance of terms
and conditions (including Specifications) that differ from the Solicitation
Document;

(B) Takes exception to terms and conditions (including Specifications)
set forth in the Solicitation Document;

(C) Attempts to prevent public disclosure of matters in contravention of
the terms and conditions of the Solicitation Document or in contravention of
applicable law;

(D) Offers Supplies and Services that fail to meet the Specifications of
the Solicitation Document;

(E) Is late;

(F) Is not in substantial compliance with the Solicitation Document; or

(G) Is not in substantial compliance with all prescribed public procure-
ment procedures.

(c) The Authorized Agency must reject an Offer upon the Authorized
Agency’s finding that the Offeror:

(A) Has not been prequalified under ORS 279B.120 and the Authorized
Agency required mandatory prequalification;

(B) Has been Debarred as set forth in ORS 279B.130 or has been dis-
qualified pursuant to OAR 125-246-0210(4) (DBE Disqualification);

(C) Has not met the requirements of ORS 279A.105, if required by the
Solicitation Document;

(D) Has not submitted properly executed Bid or Proposal security as
required by the Solicitation Document;

(E) Has failed to provide the certification of non-discrimination
required under ORS 279A.110(4); or

(F) Is non-Responsible. Offerors are required to demonstrate their abil-
ity to perform satisfactorily under a Contract. Before awarding a Contract, the
Authorized Agency must have information that indicates that the Offeror
meets the applicable standards of Responsibility. To be a Responsible
Offeror, the Authorized Agency must determine pursuant to ORS 279B.110
that the Offeror:

(i) Has available the appropriate financial, material, equipment, facility
and personnel resources and expertise, or ability to obtain the resources and
expertise, necessary meet all contractual responsibilities;

(ii) Has completed previous Contracts of a similar nature with a satis-
factory record of performance. A “satisfactory record of performance” means
that to the extent the costs associated with and the time available to perform
a previous Contract were within the Offeror’s control, the Offeror stayed
within the time and budget allotted for the Procurement and otherwise per-
formed the Contract in a satisfactory manner. An Authorized Agency should
carefully scrutinize an Offeror’s record of contract performance if the Offeror
is or recently has been materially deficient in contract performance. In
reviewing the Offeror’s performance, the Authorized Agency should deter-
mine whether the Offeror’s deficient performance was expressly excused
under the terms of the contract, or whether the Offeror took appropriate cor-
rective action. The Authorized Agency may review the Offeror’s performance
on both private and Public Contracts in determining the Offeror’s record of
contract performance. Pursuant to ORS 279B.110(2)(b), the Authorized
Agency must make its basis for determining an Offeror non-Responsible
under this subparagraph part of the Procurement File in accordance with
OAR 125-246-0355;

(iii) Has a satisfactory record of integrity. An Offeror may lack integri-
ty if an Authorized Agency determines the Offeror demonstrates a lack of
business ethics such as violation of state environmental laws or false certifi-
cations made to an Authorized Agency. An Authorized Agency may find an
Offeror non-Responsible based on the lack of integrity of any Person having
influence or control over the Offeror (such as a key employee of the Offeror
that has the authority to significantly influence the Offeror’s performance of
the Contract or a parent company, predecessor or successor Person). The stan-
dards for Debarment under ORS 279B.130 may be used to determine an
Offeror’s integrity. An Authorized Agency may find an Offeror non-responsi-
ble based on previous convictions of offenses related to obtaining or attempt-
ing to obtain a Contract or subcontract or in connection with the Offeror’s
performance of a Contract or subcontract. Pursuant to ORS 279B.110(2)(c),
the Authorized Agency must make its basis for determining that an Offeror is
non-Responsible under this subparagraph part of the Procurement File in
accordance with OAR 125-246-0355;

(iv) Is legally qualified to contract with the Authorized Agency; and

(v) Has supplied all necessary information in connection with the
inquiry concerning Responsibility. If the Offeror fails to promptly supply
information requested by the Authorized Agency concerning Responsibility,
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the Authorized Agency must base the determination of Responsibility upon
any available information, or may find the Offeror non-Responsible.

(2) Form of Business Entity. For purposes of this Rule, the Authorized
Agency may investigate any Person submitting an Offer. The investigation
may include that Person’s officers, directors, owners, affiliates, or any other
Person acquiring ownership of the Person to determine application of this

Rule or to apply the Debarment provisions of ORS 279B.130.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050-279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0660
Cancellation of Procurement or Solicitation

(1) Cancellation in the Public Interest. An Authorized Agency may can-
cel a Procurement or Solicitation as set forth in ORS 279B.100.

(2) Notice of Cancellation before Opening. If the Authorized Agency
cancels a Procurement or Solicitation before Opening, the Authorized
Agency must provide Written notice of cancellation in the same manner that
the Authorized Agency initially provided notice of the Solicitation. Such
notice of cancellation must:

(a) Identify the Solicitation Document;

(b) Briefly explain the reason for cancellation; and

(c) If appropriate, explain that an opportunity will be given to compete
on any re-solicitation.

(3) Notice of Cancellation after Opening. If the Authorized Agency can-
cels a Procurement or Solicitation after Opening, the Authorized Agency
must provide Written notice of cancellation to all Offerors who submitted

Offers.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050-279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0691
Brand Name or Equal Specification

(1) Applicability and Use. This Rule applies to Specifications for a
Solicitation or class of Solicitations. For a Solicitation or class of
Solicitations under ORS 279B.060, 279B.065, 279B.070, 279B.085, or
279A.200-279A.225, as provided in ORS 279B.215:

(a) A brand name or equal Specification may be used when the use of a
brand name or equal Specification is advantageous to the Agency, because the
brand name describes the standard of quality, performance, functionality and
other characteristics of the product needed by the Agency.

(b) The Agency is entitled to determine what constitutes a product that
is equal or superior to the product specified, and any such determination is
final.

(c) Nothing in this Subsection may be construed as prohibiting an
Agency from specifying one or more comparable products as examples of the
quality, performance, functionality or other characteristics of the product
needed by the Agency.

(2) Determination. A brand name Specification may be prepared and
used only if the Agency determines for a Solicitation or a class of
Solicitations that only the identified brand name Specification will meet the
needs of the Agency based on one or more of the following written determi-
nations:

(a) That use of a brand name Specification is unlikely to encourage
favoritism in the awarding of Public Contracts or substantially diminish com-
petition for Public Contracts;

(b) That use of a brand name Specification would result in substantial
cost savings to the Agency;

(c) That there is only one manufacturer or seller of the product of the
quality, performance or functionality required; or

(d) That efficient utilization of existing Goods requires the acquisition
of compatible Goods or Services.

(3) An Agency’s use of a brand name Specification may be subject to
review only as provided in ORS 279B .405.

(4) Single Manufacturer, Multiple Sellers. An Authorized Agency may
prepare and use a brand name or equal Specification for Supplies and
Services available from only one manufacturer, but available through multi-
ple sellers, if the Authorized Agency complies with Sections (1) and (2) of
this Rule and the following requirements:

(a) If the total purchase is $5,000 or more but does not exceed $150,000
and Supplies and Services are not available under an existing Mandatory Use
Contract, the Authorized Agency must obtain informal, competitive Quotes,
Bids, or Proposals and document this process in the Procurement File accord-
ing to ORS 279B.070 and OAR 125-247-0270;

(b) If the purchase exceeds $150,000, and the Supplies and Services are
not available under an existing Price Agreement for information technology
with competing products or a Mandatory Use Contract, an Authorized
Agency must first request and obtain prior written authorization from the
Chief Procurement Officer to proceed with the acquisition.

(5) Single Manufacturer, Multiple Purchases. If an Authorized Agency
intends to make several purchases of brand name-specified Supplies and
Services from a particular manufacturer or seller for a period not to exceed
five (5) years, the Authorized Agency must so state this information in: the

February 2010: Volume 49, No. 2
100



ADMINISTRATIVE RULES

Procurement File; the Solicitation Document, if any; or a Public Notice of a
solicitation on ORPIN. If the Authorized Agency estimates the total purchase
amount to exceed $150,000, this estimate must also be stated in the Public
Notice. This Section (5) does not apply to Department Price Agreements, also
known as Mandatory Use Contracts.

(6) Nothing in this Rule exempts the Authorized Agency from obtain-
ing the approval of the Attorney General for legal sufficiency according to
ORS 291.047.

(7) All Authorized Agencies must comply with ORS 200.035 and relat-

ed Department policy, despite this Rule.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B 215
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009,
f. 12-30-09, cert. ef. 1-1-10

125-247-0700
Protests and Judicial Review of Approvals of Special Procurements

(1) Purpose. An Affected Person may protest the approval of a Special
Procurement. According to ORS 279B.400(1), before seeking judicial review
of the approval a Special Procurement, an Affected Person must file a Written
protest with the Chief Procurement Officer and exhaust all administrative
remedies.

(2) Delivery. Regardless of the requirements for filing a writ of review
under ORS Chapter 34 according to ORS 279B.400(4)(a), an Affected Person
must deliver a Written protest to the Chief Procurement Officer within seven
Days after the first date of public notice of the approval of a Special
Procurement by the Chief Procurement Officer, unless a different protest
period is provided in the public notice of the approval of a Special
Procurement:

(3) Content of Protest. The Written protest must include:

(a) A detailed statement of the legal and factual grounds for the protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Chief Procurement Officer Response. The Chief Procurement
Officer must not consider an Affected Person’s protest of the approval of a
Special Procurement submitted after the timeline established for submitting
such protest under this Rule or such different time period as may be provid-
ed in the public notice of the approval of a Special Procurement. The Chief
Procurement Officer must issue a Written disposition of the protest in a time-
ly manner. If the Chief Procurement Officer upholds the protest, in whole or
in part, the Chief Procurement Officer may with sole discretion implement
the sustained protest in the approval of the Special Procurement, or revoke the
approval of the Special Procurement.

(5) Judicial Review. An Affected Person may seek judicial review of the
Chief Procurement Officer’s decision relating to a protest of the approval of
a Special Procurement in accordance with ORS 279B .400.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.400

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0710
Protests and Judicial Review of Sole-Source Procurements

(1) Purpose. For Sole-Source Procurements requiring public notice
under OAR 125-247-0275, an Affected Person may protest the determination
of the Chief Procurement Officer or Designated Procurement Officer of the
Authorized Agency for Contracts not exceeding $150,000 or under a specif-
ic delegation agreement (Designated Procurement Officer), that the Supplies
and Services or class of Supplies and Services are available from only one
source. According to ORS 279B.420(3)(f), before seeking judicial review, an
Affected Person must file a Written protest with the Chief Procurement
Officer or Designated Procurement Officer and exhaust all administrative
remedies.

(2) Delivery. Unless otherwise specified in the public notice of the Sole-
Source Procurement, an Affected Person must deliver a Written protest to the
Chief Procurement Officer or Designated Procurement Officer within seven
(7) Days after the first date of public notice of the Sole-Source Procurement,
unless a different protest period is provided in the public notice of a Sole-
Source Procurement.

(3) Content of Protest. The Written protest must include:

(a) A detailed statement of the legal and factual grounds for the protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Response. The Chief Procurement Officer or Designated
Procurement Officer must not consider an Affected Person’s Sole-Source
Procurement protest submitted after the timeline established for submitting
such protest under this Rule, or such different time period as may be provid-
ed in the public notice of the Sole-Source Procurement. The Chief
Procurement Officer or Designated Procurement Officer must issue a Written
disposition of the protest in a timely manner. If the Chief Procurement Officer
or Designated Procurement Officer upholds the protest, in whole or in part,
the Authorized Agency must not enter into a sole-source Contract.
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(5) Judicial Review. Judicial review of the Chief Procurement Officer’s
or Designated Procurement Officer’s disposition of a Sole-Source

Procurement protest must be in accordance with ORS 279B .420.
Stat. Auth.: ORS 279A 065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.405
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2000, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0720
Protests and Judicial Review of Multiple-Tiered and Multistep
Solicitations

(1) Purpose. An Affected Offeror may protest exclusion from the
Competitive Range or from subsequent tiers or steps of a Solicitation in
accordance with the applicable Solicitation Document. When such a protest
is permitted by the Solicitation Document, then according to ORS
279B 420(3)(f), before seeking judicial review, an Affected Offeror must file
a Written protest with the Authorized Agency and exhaust all administrative
remedies. A protestor of a Competitive Range in accordance with this Rule is
not entitled to obtain or review the Procurement Files related to the protest
until after the notice of intent to award. See OAR 125-247-0630.

(2) Basis for Protest. An Affected Offeror may only protest its exclusion
from a tier or step of competition if the Offeror is Responsible and submitted
a Responsive Offer and but for the Authorized Agency’s mistake in evaluat-
ing the Offeror’s or other Offerors’ Offers, the protesting Offeror would have
been eligible to participate in the next tier, step or Phase of competition. For
example, the protesting Offeror must claim it is eligible for inclusion in the
Competitive Range if all ineligible higher-scoring Offerors are removed from
consideration, and that those ineligible Offerors are ineligible for inclusion in
the Competitive Range because: their Proposals were not Responsive, or the
Authorized Agency committed a substantial violation of a provision in the
Solicitation Document or of an applicable procurement statute or administra-
tive rule, and the protesting Offeror was unfairly evaluated and would have,
but for such substantial violation, been included in the Competitive Range.

(3) Delivery. Unless otherwise specified in the Solicitation Document,
an Affected Offeror must deliver a Written protest to the Authorized Agency
within seven (7) Days after issuance of the notice of the Competitive Range
or notice of subsequent tiers, steps or Phases.

(4) Content of Protest. The Affected Offeror’s protest must be in
Writing and must specify the grounds upon which the protest is based.

(5) Authorized Agency Response. The Authorized Agency must not
consider an Affected Offeror’s multi-tiered or multistep Solicitation protest
submitted after the timeline established for submitting such protest under this
Rule, or such different time period as may be provided in the Solicitation
Document. The Authorized Agency must issue a Written disposition of the
protest in a timely manner. If the Authorized Agency upholds the protest, in
whole or in part, the Authorized Agency may in its sole discretion either issue
an Addendum under OAR 125-247-0430 reflecting its disposition or cancel
the Procurement or Solicitation under OAR 125-247-0660.

(6) Judicial Review. Judicial review of the Authorized Agency’s deci-
sion relating to a multi-tiered or multistep Solicitation protest must be in

accordance with ORS 279B .420.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B 405
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-247-0740
Protests and Judicial Review of Contract Award

(1) Purpose. An Offeror may protest the Award of a Contract, or the
Intent to Award a Contract, whichever occurs first, if the conditions set forth
in ORS 279B .410(1) are satisfied. An Offeror must file a Written protest with
the Authorized Agency and exhaust all administrative remedies before seek-
ing judicial review of the Authorized Agency’s Contract Award decision.

(2) Delivery. Unless otherwise specified in the Solicitation Document,
an Offeror must deliver a Written protest to the Authorized Agency within
seven (7) Days after the Award of the Contract or the issuance of the notice
of intent to award the Contract, whichever occurs first.

(3) Content of Protest. An Offeror’s Written protest must specify the
grounds for the protest to be considered by the Authorized Agency according
to ORS 279B .410(2).

(4) Authorized Agency Response. The Authorized Agency must not
consider an Offeror’s Contract Award protest submitted after the timeline
established for submitting such protest under this Rule, or such different time
period as may be provided in the Solicitation Document. The Authorized
Agency must issue a Written disposition of the protest in a timely manner as
set forth in ORS 279B .410(4). If the Authorized Agency upholds the protest,
in whole or in part, the Authorized Agency may in its sole discretion either
award the Contract to the successful protestor or cancel the Procurement or
Solicitation.

(5) Judicial Review. Judicial review of the Authorized Agency’s deci-
sion relating to a Contract Award protest must be in accordance with ORS
279B 415.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.410 & 270B 415

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, . 12-30-09, cert. ef. 1-1-10
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125-247-0750
Judicial Review of Other Violations
(1) Any violation of ORS Chapter 279A or 279B by an Authorized
Agency, for which no judicial remedy is otherwise provided in the Public
Contracting Code, is subject to judicial review as set forth in ORS 279B .420.
(2) Alleged Violation. Oregon Laws 2009, Chapter 880, Section 8 pro-
vides that an alleged violation of an Authorized Agency is subject to judicial
review under this Rule, and Authorized Agencies must comply with ORS

279B.145.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.420 & OL 2009, Ch 880
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0130
Applicable Selection Procedures; Pricing Information; Disclosure of
Proposals; Conflicts of Interest

(1) When selecting the most qualified Consultants to perform
Architectural, Engineering and Land Surveying Services, Authorized
Agencies that are contracting with Consultants under the conditions listed in
ORS 279C.110(2) must follow the applicable selection procedure under
either OAR 125-248-0200 (Direct Appointment Procedure), 125-248-0210
(Informal Selection Procedure) or 125-248-0220 (Formal Selection
Procedure). Authorized Agencies subject to this Section (1) must not solicit
or use pricing policies and pricing proposals, or other pricing information, to
determine a Consultant’s compensation until after the Authorized Agency has
selected the most qualified Consultant in accordance with the applicable
selection procedure.

(2) Authorized Agencies selecting Consultants to perform Related
Services must follow one of the following selection procedures:

(a) When selecting a Consultant on the basis of qualifications alone,
Authorized Agencies must follow the applicable selection procedure under
OAR 125-248-0200 (Direct Appointment Procedure) if the requirements of
OAR 125-248-0200(1) apply, 125-248-0210 (Informal Selection Procedure)
or 125-248-0220 (Formal Selection Procedure); and

(b) When selecting a Consultant on the basis of price competition alone,
Authorized Agencies must follow either the provisions under OAR Chapter
125, Division 247 for obtaining and evaluating Bids, or OAR 125-248-0200
(Direct Appointment Procedure) if the requirements of OAR 125-248-
0200(1) apply; and

(c) When selecting a Consultant on the basis of price and qualifications,
Authorized Agencies must follow either the provisions under OAR Chapter
125, Division 247 for obtaining and evaluating Proposals, or OAR 125-248-
0200 (Direct Appointment Procedure) if the requirements of OAR 125-248-
0200(1) apply. Authorized Agencies subject to this Section (2) may request
and consider a Proposer’s pricing policies and pricing proposals or other pric-
ing information, submitted with a Proposal as part of the evaluation.

(3) Authorized Agencies may use electronic methods to screen and
select a Consultant in accordance with the procedures described in Sections
(1) and (2) of this rule. If an Authorized Agency uses electronic methods to
screen and select a Consultant, the Authorized Agency must conduct the
screening and selection procedure by electronic means, substantially in con-
formance with OAR 125-247-0330 (Electronic Procurement).

(4) In applying these Rules, Authorized Agencies must support the
State’s goal of promoting a sustainable economy in the rural areas of the
State.

(5) Consistent with the requirements of ORS 279C.107 and the remain-
ing requirements of ORS 279C.100, 279C.105 and 279C.110 through
279C.125, the following provisions apply to proposals received by an
Authorized Agency for Architectural, Engineering and Land Surveying
Services or Related Services:

(a) The term “competitive proposal”, for purposes of ORS 279C.107
includes proposals under OAR 125-248-0200 (Direct Appointment
Procedure), 125-248-0210 (Informal Selection Procedure), 125-248-0220
(Formal Selection Procedure) or 125-248-0130(2)(c) (selection based on
price and qualifications),

(b) For purposes of proposals received by an Authorized Agency under
OAR 125-248-0200 (Direct Appointment Procedure), a formal notice of
intent to award is not required. As a result, OAR 125-248-0200 proposals are
not required to be open for public inspection until after the Authorized
Agency has made the decision to begin contract negotiations with the select-
ed consultant.

(c) In the limited circumstances permitted by ORS 279C.110,279C.115
and 279C.120, where the Authorized Agency is conducting discussions or
negotiations with proposers who submit proposals that the Authorized
Agency has determined to be closely competitive or to have a reasonable
chance of being selected for award, the Authorized Agency may open pro-
posals so as to avoid disclosure of proposal contents to competing Proposers,
consistent with the requirements of ORS 279C.107. Otherwise, Authorized
Agencies should open proposals in such a way as to avoid disclosure of the
contents until after the Authorized Agency issues a notice of intent to award
a contract.

(d) Disclosure of proposals and proposal information is otherwise gov-
erned by ORS 279C.107.
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(6) As required by Oregon Laws 2009, chapter 880, Section 11, per-
taining to requirements to ensure the objectivity and independence of
providers of certain Personal Services which are procured under ORS 279C,
Authorized Agencies may not:

(a) Procure the Personal Services identified in Oregon Laws 2009,
chapter 880, Section 11 from a Contractor or an affiliate of a Contractor who
is a party to the Public Contract that is subject to administration, manage-
ment, monitoring, inspection, evaluation or oversight by means of the
Personal Services; or

(b) Procure the Personal Services identified in Oregon Laws 2009,
chapter 880, Section 11 through the Public Contract that is subject to admin-
istration, management, monitoring, inspection, evaluation or oversight by
means of the Personal Services.

(7) The requirements of Oregon Laws 2009, chapter 880, Section 11
and Section (6) of this Rule apply in the following circumstances, except as
provided in Section (8) of this Rule:

(a) The Procurement of Personal Services which an Authorized Agency
requires for the purpose of administering, managing, monitoring, inspecting,
evaluating compliance with or otherwise overseeing a Public Contract or per-
formance under a Public Contract that is subject to ORS 279C. A Public
Contract that is “subject to ORS 279C” includes a Public Contract for
Architectural, Engineering and Land Surveying Services, a Public Contract
for Related Services or a Public Contract for construction services under ORS
279C.

(b) The Procurements of Personal Services subject to the restrictions of
Oregon Laws 2009, chapter 880, Section 11 include, but are not limited to,
the following:

(A) Procurements for Architectural, Engineering and Land Surveying
Services, which involve overseeing or monitoring the performance of a con-
struction Contractor under a Public Contract for construction services subject
to ORS 279C;

(B) Procurements for commissioning services, which involve monitor-
ing, inspecting, evaluating or otherwise overseeing the performance of a
Contractor providing Architectural, Engineering and Land Surveying
Services or the performance of a construction Contractor under a Public
Contract for construction services subject to ORS 279C;

(C) Procurements for project management services, which involve
administration, management, monitoring, inspecting, evaluating compliance
with or otherwise overseeing the performance of a Contractor providing
Architectural, Engineering and Land Surveying Services, construction serv-
ices subject to ORS 279C, commissioning services or other Related Services
for a Project;

(D) Procurements for special inspections and testing services, which
involve inspecting, testing or otherwise overseeing the performance of a con-
struction Contractor under a Public Contract for construction services subject
to ORS 279C; and

(E) Procurements for other Related Services or Personal Services,
which involve administering, managing, monitoring, inspecting, evaluating
compliance with or otherwise overseeing the Public Contracts described in
Section (7)(a) of this Rule.

(8) The restrictions of Oregon Laws 2009, chapter 880, Section 11 do
not apply in the following circumstances, except as further specified below:

(a) To an Authorized Agency’s Procurement of both design services and
construction services through a single “Design-Build” Procurement, as that
term is defined in OAR 125-249-0610. Such a Design-Build Procurement
includes a Procurement under an Energy Savings Performance Contract, as
defined in ORS 279A.010. Provided, however, the restrictions of Oregon
Laws 2009, chapter 880, Section 11 do apply to an Authorized Agency’s
Procurement of Personal Services for the purpose of administering, manag-
ing, monitoring, inspecting, evaluating compliance with or otherwise over-
seeing a Design-Build Contract or performance under such a Contract result-
ing from a Design-Build Procurement.

(b) To an Authorized Agency’s Procurement of both pre-construction
services and construction services through a single “Construction
Manager/General Contractor” Procurement, as defined in OAR 125-249-
0610. Provided, however, the restrictions of Oregon Laws 2009, chapter 880,
Section 11 do apply to an Authorized Agency’s Procurement of Personal
Services for the purpose of administering, managing, monitoring, inspecting,
evaluating compliance with or otherwise overseeing a Construction
Manager/General Contractor Contract or performance under such a Contract
resulting from a Construction Manager/General Contractor Procurement.

(9) All Agencies must provide timely notice to the Advocate for
Minority, Women and Emergency Small Business, according to ORS
200.035.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065, 279C.100-279C.125 & OL 2009, Ch 880, Section 11
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10
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125-248-0200
Direct Appointment Procedure

(1) Authorized Agencies may enter into a Contract directly with a
Consultant without following the selection procedures set forth elsewhere in
these Rules if:

(a) Emergency. The Authorized Agency finds that an Emergency exists;
or

(b) Small Estimated Fee. The Estimated Fee to be paid under the
Contract does not exceed $50,000; or

(c) Continuation of Project with Intermediate Estimated Fee. Where a
Project is being continued, as more particularly described below, and where
the Estimated Fee will not exceed $150,000, the Architectural, Engineering
and Land Surveying Services or Related Services to be performed under the
Contract must meet the following requirements:

(A) The services consist of or are related to Architectural, Engineering
and Land Surveying Services or Related Services that have been substantial-
ly described, planned or otherwise previously studied in an earlier Contract
with the same Consultant and are rendered for the same Project as the
Architectural, Engineering and Land Surveying Services or Related Services
rendered under the earlier Contract;

(B) The Estimated Fee to be made under the Contract does not exceed
$150,000; and

(C) The Authorized Agency used either the formal selection procedure
under OAR 137-048-0220 (Formal Selection Procedure) or the formal selec-
tion procedure applicable to selection of the Consultant at the time of origi-
nal selection, to select the Consultant for the earlier Contract; or

(d) Continuation of Project with Extensive Estimated Fee. Where a
Project is being continued, as more particularly described below, and where
the Estimated Fee is expected to exceed $150,000, the Architectural,
Engineering and Land Surveying Services or Related Services to be per-
formed under the Contract must meet the following requirements:

(A) The services consist of or are related to Architectural, Engineering
and Land Surveying Services or Related Services that have been substantial-
ly described, planned or otherwise previously studied in an earlier Contract
with the same Consultant and are rendered for the same Project as the
Architectural, Engineering and Land Surveying Services or Related Services
rendered under the earlier Contract;

(B) The Authorized Agency used either the formal selection procedure
under OAR 125-248-0220 (Formal Selection Procedure) or the formal selec-
tion procedure applicable to selection of the Consultant at the time of origi-
nal selection, to select the Consultant for the earlier Contract; and

(C) The Authorized Agency makes written findings that entering into a
Contract with the Consultant, whether in the form of an amendment to an
existing Contract or a separate Contract for the additional Scope of services,
will:

(i) Promote efficient use of public funds and resources and result in sub-
stantial cost savings to Authorized Agency;

(ii) Protect the integrity of the public contracting process and the com-
petitive nature of the Procurement by not encouraging favoritism or substan-
tially diminishing competition in the award of the Contract.

(2) The Authorized Agencies may select Consultants for Contracts
under this Rule from the following sources:

(a) The Authorized Agency’s list of Consultants that is created under
OAR 125-248-0120 (List of Interested Consultants; Performance Record);

(b) Another Authorized Agency’s list of Consultants that the Authorized
Agency has created under OAR 125-248-0120 (List of Interested
Consultants; Performance Record), with Written consent of that Authorized
Agency; or

(c) All Consultants offering the required Architectural, Engineering and
Land Surveying Services or Related Services that Authorized Agencies rea-
sonably can identify under the circumstances.

(3) The Authorized Agency must direct Negotiations with Consultants
selected under this Rule toward obtaining Written agreement on:

(a) Consultant’s performance obligations and performance schedule;

(b) Payment methodology and a maximum amount payable to the
Consultant for the Architectural, Engineering and Land Surveying Services or
Related Services required under the Contract that is fair and reasonable to the
Authorized Agency as determined solely by the Authorized Agency, taking
into account the value, Scope, complexity and nature of the Architectural,
Engineering and Land Surveying Services or Related Services; and

(c) Any other provisions the Authorized Agency believes to be in the
Authorized Agency’s best interest to negotiate.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C110 & 279C.115

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0210
Informal Selection Procedure

(1) Authorized Agencies may use the informal selection procedure
described in this Rule to obtain a Contract if the Estimated Fee is expected to
not exceed $150,000.

(2) Authorized Agencies using the informal selection procedure must:
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(a) Create a Request for Proposals that includes at a minimum the fol-
lowing:

(A) A description of the Project for which Consultant’s Architectural,
Engineering and Land Surveying Services or Related Services are needed and
a description of the Architectural, Engineering and Land Surveying Services
or Related Services that will be required under the resulting Contract;

(B) Anticipated Contract performance schedule;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including construction services;

(D) Date and time Proposals are due and other directions for submitting
Proposals;

(E) Criteria upon which the most qualified Consultant will be selected.
Selection Criteria may include:

(i) Amount and type of resources and number of experienced staff
Consultant has available to perform the Architectural, Engineering and Land
Surveying Services or Related Services described in the Request for
Proposals within the applicable time limits, including the current and pro-
jected Workloads of such staff and the proportion of time such staff would
have available for the Architectural, Engineering and Land Surveying
Services or Related Services;

(ii) Proposed management techniques for the Architectural,
Engineering and Land Surveying Services or Related Services described in
the Request for Proposals;

(iii) A Consultant’s capability, experience and past performance history
and record in providing similar Architectural, Engineering and Land
Surveying Services or Related Services, including but not limited to quality
of Work, ability to meet schedules, cost control methods and Contract
Administration practices;

(iv) A Consultant’s approach to Architectural, Engineering and Land
Surveying Services or Related Services described in the Request for
Proposals and design philosophy, if applicable;

(v) A Consultant’s geographic proximity to and familiarity with the
physical location of the Project;

(vi) Volume of Work, if any, previously awarded to a Consultant, with
the objective of effecting equitable distribution of Contracts among qualified
Consultants, provided such distribution does not violate the principle of
selecting the most qualified Consultant for the type of professional services
required; and

(vii) A Consultant’s ownership status and employment practices regard-
ing women, minorities and emerging small businesses or historically under-
utilized businesses;

(F) A Statement that Proposers responding to the RFP do so solely at
their expense, and the Authorized Agency is not responsible for any Proposer
expenses associated with the RFP;

(G) A statement directing Proposers to the protest procedures set forth
in these Rules; and

(H) For Related Services only, pricing policies, and pricing proposals,
or other pricing information.

(b) Provide a Request for Proposals to a minimum of five (5) prospec-
tive Consultants drawn from:

(A) The Authorized Agency’s list of Consultants that is created and
maintained under OAR 125-248-0120 (List of Interested Consultants;
Performance Record);

(B) Another Authorized Agency’s list of Consultants that is created and
maintained under OAR 125-248-0120 (List of Interested Consultants;
Performance Record); or

(C) All Consultants the Authorized Agency can reasonably locate that
offer the desired Architectural, Engineering and Land Surveying Services or
Related Services, separately or in any combination thereof.

(c) Review and rank all Proposals received according to the criteria set
forth in the Request for Proposals, and select the three highest ranked
Proposers.

(3) If the Authorized Agency does not cancel the RFP after it reviews
and ranks each Proposer, the Authorized Agency will begin negotiating a
Contract with the highest ranked Proposer. The Authorized Agency must
direct Negotiations toward obtaining Written agreement on:

(a) Consultant’s performance obligations and performance schedule;

(b) Payment methodology and a maximum amount payable to the
Consultant for the Architectural, Engineering and Land Surveying Services or
Related Services required under the Contract that is fair and reasonable to the
Authorized Agency as determined solely by the Authorized Agency, taking
into account the value, Scope, complexity and nature of the Architectural,
Engineering and Land Surveying Services or Related Services; and

(c) Any other provisions the Authorized Agency believes to be in the
Authorized Agency’s best interest to negotiate.

(4) The Authorized Agency must, either orally or in Writing, formally
terminate Negotiations with the highest ranked Proposer if the Authorized
Agency and Proposer are unable for any reason to reach agreement on a
Contract within a reasonable amount of time. The Authorized Agency may
thereafter negotiate with the second ranked Proposer, and if necessary, with
the third ranked Proposer, in accordance with Section (3) of this Rule, until
Negotiations result in a Contract. If Negotiations with any of the top three
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Proposers do not result in a Contract within a reasonable amount of time, the
Authorized Agency may end the particular informal Solicitation and there-
after may proceed with a new informal Solicitation under this Rule or proceed
with a formal Solicitation under OAR 125-248-0220 (Formal Selection
Procedure).

(5) The Authorized Agency must terminate the informal selection pro-
cedure and proceed with the formal selection procedure under OAR 125-248-
0220 if the Scope of the anticipated Contract is revised during Negotiations
so that the Estimated Fee will exceed $150,000. Regardless of the foregoing,
the Authorized Agency may continue Contract Negotiations with the
Proposer selected under the informal selection procedure if the Authorized
Agency makes Written findings that contracting with that Proposer will:

(a) Promote efficient use of the public funds, and resources and result
in substantial cost savings to the Authorized Agency; and

(b) Protect the integrity of the Public Contracting process and the com-
petitive nature of the Procurement by not encouraging favoritism or substan-
tially diminishing competition in the award of the Contract.

(6) The Authorized Agency must comply with applicable preferences
for recycled materials, according to ORS 279A.125 and OAR 125-246-0320
through 125-246-0324.

(7) Minority, Women and Emerging Small Business. In accordance
with ORS 200.035, an Authorized Agency must provide timely notice of all
Procurements to the Advocate for Minority, Women and Emerging Small

Business if the estimated Contract Price exceeds $5,000.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0220
Formal Selection Procedure

(1) General. Subject to OAR 125-248-0130 (Applicable Selection
Procedures; Pricing Information; Disclosure of Proposals), Authorized
Agencies must use the formal selection procedure described in this Rule to
select Consultants if the Consultants cannot be selected under either OAR
125-248-0200 (Direct Appointment Procedure) or under 125-248-0210
(Informal Selection Procedure). The Formal Selection Procedure may other-
wise be used at Authorized Agencies’ discretion.

(2) Advertisement. Authorized Agencies using the formal selection pro-
cedure must obtain Contracts through public advertisement of Requests for
Proposals or Requests for Qualifications followed by Requests for Proposals.

(a) The Authorized Agency must advertise each RFP and RFQ at least
once in at least one newspaper of general circulation in the area where the
Project is located and in as many other issues and publications as may be nec-
essary or desirable to achieve adequate competition. Other issues and publi-
cations may include, but are not limited to: local newspapers, trade journals,
and publications targeted to reach the minority, women and emerging small
business enterprise audiences. In addition, an Authorized Agency must use
ORPIN according to OAR 125-246-0500, provided the Authorized Agency
follows a procedure for electronic advertisement approved by the State
Procurement Office or its delegatee.

(A) The Authorized Agency must publish the advertisement within a
reasonable time before the deadline for the Proposal submission or response
to the RFQ or RFP, but in any event no fewer than fourteen (14) calendar
Days before the closing date set forth in the RFQ or RFP.

(B) The Authorized Agency must include a brief description of the fol-
lowing items in the advertisement:

(i) The Project;

(i) A description of the Architectural, Engineering and Land Surveying
Services or Related Services the Authorized Agency seeks;

(iii) How and where Consultants may obtain a copy of the RFQ or RFP;
and

(iv) The deadline for submitting a Proposal or response to the RFQ or
RFP.

(b) The Authorized Agency may also send notice of the RFP or RFQ
directly to all Consultants on the Authorized Agency’s list of Consultants that
is created and maintained under OAR 125-248-0120 (List of Interested
Consultants; Performance Record).

(3) Request for Qualifications Procedure. Authorized Agencies may use
the RFQ procedure to evaluate potential Consultants and establish a short list
of qualified Consultants to whom the Authorized Agency may issue an RFP
for some or all of the Architectural, Engineering and Land Surveying
Services or Related Services described in the RFQ.

(a) The Authorized Agency must include the following, at a minimum,
in each RFQ:

(A) A brief description of the Project for which the Authorized Agency
is seeking Consultants;

(B) A description of the Architectural, Engineering and Land Surveying
Services or Related Services the Authorized Agency seeks for the Project;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including but not limited to construction services;

(D) The deadline for submitting a response to the RFQ;
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(E) A description of required Consultant qualifications for the
Architectural, Engineering and Land Surveying Services or Related Services
the Authorized Agency seeks;

(F) The RFQ evaluation criteria, including weights, points, or other
classifications applicable to each criterion;

(G) A statement whether or not the Authorized Agency will hold a pre-
qualification meeting for all interested Consultants to discuss the Project and
the Architectural, Engineering and Land Surveying Services or Related
Services described in the RFQ and if a pre-qualification meeting will be held,
the location of the meeting and whether or not attendance is mandatory; and

(H) A Statement that Consultants responding to the RFQ do so solely at
their expense, and the Authorized Agency is not responsible for any
Consultant expenses associated with the RFQ.

(b) The Authorized Agency may include a request for any or all of the
following in each RFQ:

(A) A statement describing Consultants’ general qualifications and
related performance information;

(B) A description of Consultants’ specific qualifications to perform the
Architectural, Engineering and Land Surveying Services or Related Services
described in the RFQ including Consultants’ available resources and recent,
current and projected workloads;

(C) A list of similar Architectural, Engineering and Land Surveying
Services or Related Services and references concerning past performance,
and a copy of all records, if any, of Consultants’ performance under Contracts
with any other Authorized Agency;

(D) The number of Consultants’ experienced staff available to perform
the Architectural, Engineering and Land Surveying Services, and Related
Services described in the RFQ, including such personnel’s specific qualifica-
tions and experience and an estimate of the proportion of their time that such
personnel would spend on those services;

(E) Consultants’ approaches to Architectural, Engineering and Land
Surveying Services or Related Services described in the RFQ and design phi-
losophy, if applicable;

(F) Consultants’ geographic proximity to and familiarity with the phys-
ical location of the Project;

(G) Consultants” Ownership status and employment practices regarding
women, minorities and emerging small businesses or historically underuti-
lized businesses;

(H) Consultants’ ability to assist an Authorized Agency in complying
with art acquisition requirements, according to ORS 276.073 through
276.090;

(I) Consultants’ ability to assist an Authorized Agency in complying
with State of Oregon energy efficient design requirements, according to ORS
276.900 through 276.915;

(J) Consultants’ ability to assist an Authorized Agency in complying
with the solar energy technology requirements of ORS 279C.527;

(K) Any other information the Authorized Agency deems reasonable
and necessary to evaluate Consultants’ qualifications; and

(L) For Related Services only, Consultants’ pricing policies and pricing
proposals and other pricing information.

(c) RFQ Evaluation Committee. The Authorized Agency must establish
an RFQ evaluation committee of at least two (2) individuals to review, score,
and rank the responding Consultants according to the Solicitation criteria.
The Authorized Agency may appoint to the evaluation committee, Authorized
Agency employees, or employees of other public Authorized Agencies, with
experience in architecture, engineering and land surveying, Related Services,
construction or Public Contracting. If an Authorized Agency procedure per-
mits, the Authorized Agency may include on the evaluation committee private
practitioners of architecture, engineering and land surveying or related pro-
fessions. The Authorized Agency must designate one member of the evalua-
tion committee as the evaluation committee chairperson.

(d) The Authorized Agency may use any reasonable screening or eval-
uation method to establish a short list of qualified Consultants, including but
not limited to the following:

(A) Requiring Consultants responding to an RFQ to achieve a
Threshold score before qualifying for placement on the short list;

(B) Placing a pre-determined number of the highest scoring Consultants
on a short list;

(C) Placing on a short list only those Consultants with certain essential
qualifications; or experience, whose practice is limited to a particular subject
area, or who practice in a particular geographic locale or region, provided that
such factors are material, would not unduly restrict competition, and were
announced as dispositive in the RFP.

(e) After the evaluation committee reviews, scores and ranks the
responding Consultants, the Authorized Agency must establish a short list of
at least three qualified Consultants, provided however, that if four or fewer
Consultants responded to the RFQ, then:

(A) The Authorized Agency may establish a short list of fewer than
three qualified Consultants; or

(B) The Authorized Agency may cancel the RFQ and issue an RFP.

(f) No Consultant will be eligible for placement on the Authorized
Agency’s short list established under Section (3) of this Rule if the Consultant
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or any of Consultant’s principals, partners or associates is a member of the
Authorized Agency’s RFQ evaluation committee.

(g) Except when the RFQ is cancelled, the Authorized Agency must
provide a copy of the subsequent RFP to each Consultant on the short list.

(4) Formal Selection of Consultants through Request for Proposals.
Authorized Agencies must use the procedure described in Section (4) of this
Rule when issuing an RFP for a Contract described in Section (1) of this
Rule.

(a) RFP Required Contents. Authorized Agencies using the formal
selection procedure must include at least the following in each Request for
Proposals, whether or not the RFP is preceded by an RFQ:

(A) General background information, including a description of the
Project and the specific Architectural, Engineering and Land Surveying
Services or Related Services sought for the Project, the estimated Project
cost, the estimated time period during which the Project is to be completed,
and the estimated time period in which the specific Architectural,
Engineering and Land Surveying Services or Related Services sought will be
performed.

(B) The RFP evaluation process and the criteria which will be used to
select the most qualified Proposer, including the weights, points or other clas-
sifications applicable to each criterion. If the Authorized Agency does not
indicate the applicable number of points, weights or other classifications then
each criterion is of equal value. Evaluation criteria may include, but are not
limited to, the following:

(i) Proposers’ availability and capability to perform the Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP;

(ii) Experience of Proposers’ key staff persons in providing similar
Architectural, Engineering and Land Surveying Services or Related Services
on comparable Projects;

(iii) The amount and type of resources, and number of experienced staff
persons Proposers have available to perform the Architectural, Engineering
and Land Surveying Service or Related Services described in the RFP;

(iv) The recent, current and projected workloads of the staff and
resources referenced in this Section;

(v) The proportion of time Proposers estimate that the staff referenced
in this Section would spend on the Architectural, Engineering and Land
Surveying Services or Related Services described in the RFP;

(vi) Proposers’ demonstrated ability to successfully complete similar
Architectural, Engineering and Land Surveying Services or Related Services
on time and within budget, including whether or not there is a record of sat-
isfactory performance under OAR 125-248-0120 (List of Interested
Consultants; Performance Record);

(vii) References and recommendations from past clients;

(viii) Proposers’ performance history in meeting deadlines, submitting
accurate estimates, producing high quality Work, and meeting financial obli-
gations;

(ix) Status and quality of any required license or certification;

(x) Proposers’ knowledge and understanding of the Project and
Architectural, Engineering and Land Surveying Services or Related Services
described in the RFP as shown in Proposers’ approaches to staffing and
scheduling needs for the Architectural, Engineering and Land Surveying
Services or Related Services and proposed solutions to any perceived design
and constructability issues;

(xi) Results from interviews, if conducted;

(xii) Design philosophy, if applicable, and approach to the
Architectural, Engineering and Land Surveying Services or Related Services
described in the RFP;

(xiii) Any other criteria that the Authorized Agency seems relevant to
the Project and Architectural, Engineering and Land Surveying Services, and
Related Services described in the RFP, including, where the nature and budg-
et of the Project so warrant, a design competition between competing
Proposers;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including but not limited to construction services;

(D) Whether interviews are possible and if so, the weight, points, or
other classifications applicable to the potential interview;

(E) The date and time Proposals are due, and the delivery location for
Proposals;

(F) Reservation of the right to seek clarifications of each Proposal;

(G) Reservation of the right to negotiate a final Contract that is in the
best interest of the Authorized Agency;

(H) Reservation of the right to reject any or all Proposals and reserva-
tion of the right to cancel the RFP at anytime if doing either would be in the
public interest as determined by the Authorized Agency;

(I) A Statement that Proposers responding to the RFP do so solely at
their expense, and the Authorized Agency is not responsible for any Proposer
expenses associated with the RFP;

(J) A statement directing Proposers to the protest procedures set forth in
these Rules;

(K) Special Contract requirements, including but not limited to disad-
vantaged business enterprise (“DBE”), minority business enterprise
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(“MBE”), women business enterprise (“WBE”) and emerging small business
enterprise (“ESB”) participation goals or good faith efforts with respect to
DBE, MBE, WBE and ESB participation, and federal requirements when fed-
eral funds are involved;

(L) A statement whether or not the Authorized Agency will hold a pre-
Proposal meeting for all interested Consultants to discuss the Project and the
Architectural, Engineering and Land Surveying Services or Related Services
described in the RFP and if a pre-Proposal meeting will be held, the location
of the meeting and whether or not attendance is mandatory;

(M) A request for any information the Authorized Agency deems rea-
sonably necessary to permit the Authorized Agency to evaluate, rank and
select the most qualified Proposer to perform the Architectural, Engineering
and Land Surveying Services or Related Services described in the RFP;

(N) A sample form of the Contract; and

(O) For Related Services only, pricing policies, proposals and other
pricing information.

(b) RFP Evaluation Committee. The Authorized Agency must establish
a committee of at least three individuals to review score and rank Proposals
according to the evaluation criteria set forth in the RFP. If the RFP has fol-
lowed an RFQ, the Authorized Agency may include the same members who
served on the RFQ evaluation committee. The Authorized Agency may
appoint to the evaluation committee, Authorized Agency employees, or
employees of other public Authorized Agencies, with experience in architec-
ture, engineering and land surveying, related services, construction or Public
Contracting. At least one member of the evaluation committee must be an
Authorized Agency employee. If the Authorized Agency procedure permits,
the Authorized Agency may include on the evaluation committee private
practitioners of architecture, engineering and land surveying or related pro-
fessions. The Authorized Agency must designate one of its employees who
also is a member of the evaluation committee as the evaluation committee
chairperson.

(A) No Proposer will be eligible for award of the Contract under the
RFP if the Proposer or any of Proposer’s principals, partners or associates is
a member of the Authorized Agency’s RFP evaluation committee for the
Contract.

(B) If the RFP provides for the possibility of Proposer interviews, the
evaluation committee may elect to interview Proposers if the evaluation com-
mittee considers it necessary or desirable. If the evaluation committee con-
ducts interviews, it must award weights, points or other classifications indi-
cated in the RFP for the anticipated interview.

(C) The evaluation committee must provide to the Authorized Agency
the results of the scoring and ranking for each Proposer.

(c) Initial Negotiations. If the Authorized Agency does not cancel the
RFP after it receives the results of the scoring and ranking for each Proposer,
the Authorized Agency will begin negotiating a Contract with the highest
ranked Proposer. The Authorized Agency must direct Negotiations toward
obtaining Written agreement on:

(A) Consultant’s performance obligations and performance schedule;

(B) Payment methodology and a maximum amount payable to the
Consultant for the Architectural, Engineering and Land Surveying Services or
Related Services required under the Contract that is fair and reasonable to the
Authorized Agency as determined solely by the Authorized Agency, taking
into account the value, Scope, complexity and nature of the Architectural,
Engineering and Land Surveying Services or Related Services; and

(C) Any other provisions the Authorized Agency believes to be in the
Authorized Agency’s best interest to negotiate.

(d) Subsequent Negotiations. The Authorized Agency must, either oral-
ly or in Writing, formally terminate Negotiations with the highest ranked
Proposer if the Authorized Agency and Proposer are unable for any reason to
reach agreement on a Contract within a reasonable amount of time. The
Authorized Agency may thereafter negotiate with the second ranked
Proposer, and if necessary, with the third ranked Proposer, and so on, in
accordance with Section 4(c) of this Rule, until Negotiations result in a
Contract. If Negotiations with any Proposer do not result in a Contract with-
in a reasonable amount of time, the Authorized Agency may end the particu-
lar formal Solicitation. Nothing in this Rule precludes the Authorized Agency
from proceeding with a new formal Solicitation for the same Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP that failed to result in a Contract.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0230
Ties Among Proposers

(1) If an Authorized Agency is selecting a Consultant on the basis of
qualifications alone and determines after the ranking of Proposers that two or
more Proposers are equally qualified, the Authorized Agency may select a
candidate through any process that the Authorized Agency believes will result
in the best value for the Authorized Agency, taking into account the Scope,
complexity and nature of the Architectural, Engineering and Land Surveying
Services or Related Services. The process must instill public confidence

February 2010: Volume 49, No. 2
105



ADMINISTRATIVE RULES

through ethical and fair dealing, honesty and good faith on the part of the
Authorized Agency and Proposers and must protect the integrity of the Public
Contracting process. Once a tie is broken, the Authorized Agency and the
selected Proposer must proceed with Negotiations under OAR 125-248-
0210(3) or 125-248-0220(4)(c), as applicable.

(2) If an Authorized Agency is selecting a Consultant on the basis of
price alone, or on the basis of price and qualifications, and determines after
the ranking of Proposers that two or more Proposers are equal in terms of
price or are equal in terms or price and qualifications, then the Authorized
Agency must follow the procedure set forth in OAR 125-246-0300
(Preferences for Oregon Supplies and Services) to select the Consultant.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0240
Protest Procedures

(1) RFP Protest and Request for Change. Consultants may submit a
Written protest of anything contained in an RFP and may request a change to
any provision, Specification or Contract term contained in an RFP, no later
than seven (7) calendar Days before the date Proposals are due unless a dif-
ferent deadline is indicated in the RFP. Each protest and request for change
must include the reasons for the protest or request, and any proposed changes
to the RFP provisions, Specifications or Contract terms. The Authorized
Agency will not consider any protest or request for change that is submitted
after the submission deadline.

(2) Protest of Consultant Selection.

(a) Single Award. In the event of an Award to a single Proposer, the
Authorized Agency must provide to all Proposers a copy of the selection
notice that the Authorized Agency sent to the highest ranked Proposer. A
Proposer who claims to have been adversely affected or aggrieved by the
selection of the highest ranked Proposer may submit a Written protest of the
selection to the Authorized Agency no later than seven (7) calendar Days after
the date of the selection notice unless a different deadline is indicated in the
RFP. A Proposer submitting a protest must claim that the protesting Proposer
is the highest ranked Proposer because the Proposals of all higher ranked
Proposers failed to meet the requirements of the RFP or because the higher
ranked Proposers otherwise are not qualified to perform the Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP.

(b) Multiple Awards. In the event of an Award to more than one
Proposer, the Authorized Agency must provide to all Proposers copies of the
selection notices that the Authorized Agency sent to the highest ranked
Proposers. A Proposer who claims to have been adversely affected or
aggrieved by the selection of the highest ranked Proposers may submit a
Written protest of the selection to the Authorized Agency no later than seven
(7) calendar Days after the date of the selection notices, unless a different
deadline is indicated in the RFP. A Proposer submitting a protest must claim
that the protesting Proposer is one of the highest ranked Proposers because
the Proposals of all higher ranked Proposers failed to meet the requirements
of the RFP, or because a sufficient number of Proposals of higher ranked
Proposers to include the protesting Proposer in the group of highest ranked
Proposers failed to meet the requirements of the RFP. In the alternative, a
Proposer submitting a protest must claim that the Proposals of all higher
ranked Proposers, or a sufficient number of higher ranked Proposers to
include the protesting Proposer in the group of highest ranked Proposers, oth-
erwise are not qualified to perform the Architectural, Engineering and Land
Surveying Services or Related Services described in the RFP.

(c) Effect of Protest Submission Deadline. The Authorized Agency may
not consider any protest that is submitted after the submission deadline.

(3) Resolution of Protests. A duly authorized representative of the
Authorized Agency must resolve all timely submitted protests within a rea-
sonable time following the Authorized Agency’s receipt of the protest and
once resolved, must promptly issue a Written decision on the protest to the
Proposer who submitted the protest. If the protest results in a change to the
RFP, the Authorized Agency must revise the RFP accordingly and must re-

advertise the RFP in accordance with these Rules.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065 & 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0260
Two-Tiered Selection Procedure for Local Contracting Agency Public
Improvement Projects
(1) Definition. For purposes of this Rule, “Local Contracting Agency”
is defined in ORS 279A.010(1)(n) and means a local government or special
government body authorized by law to conduct a Procurement. “Local
Contracting Agency” includes any Person authorized by a Local Contracting
Agency to conduct a Procurement on behalf of the Local Contracting Agency.
(2) Generally. If a Local Contracting Agency requires an Architect,
Engineer, or Land Surveyor to provide Architectural, Engineering and Land
Surveying Services, and Related Services for a Public Improvement owned
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and maintained by that Local Contracting Agency, and an Authorized Agency
will serve as the lead Authorized Agency and will enter into Contracts with
Consultants for Architectural, Engineering and Land Surveying Services, and
Related Services for that Public Improvement, the Authorized Agency must
utilize the two-tiered selection process described below to obtain these
Contracts with Architects, Engineers or Land Surveyors.

(3) Tier One. The Authorized Agency must, when feasible, identify no
fewer than the three (3) most qualified Proposers responding to an RFP that
was issued under the applicable selection procedures described in OAR 125-
248-0210 (Informal Selection Procedure) and 125-248-0220 (Formal
Selection Procedure), or from among Architects, Engineers or Land
Surveyors identified under OAR 125-248-0200 (Direct Appointment
Procedure), and must notify the Local Contracting Agency of the Architects,
Engineers or Land Surveyors selected.

(4) Tier Two. In accordance with the Qualifications Based Selection
requirements of ORS 279C.110, the Local Contracting Agency must either:

(a) Select an Architect, Engineer or Land Surveyor from the State
Authorized Agency’s list of Proposers provided from the Authorized Agency
to perform the Architectural, Engineering and Land Surveying Services, and
Related Services for Local Contracting Agency’s Public Improvement; or

(b) Select an Architect, Engineer or Land Surveyor to perform the
Architectural, Engineering and Land Surveying Services, and Related
Services for the Local Contracting Agency’s Public Improvement through an
alternative process adopted by the Local Contracting Agency, consistent with
the provisions of the applicable RFP, if any, and these Division 248 Rules.
The Local Contracting Agency’s alternative process must be described in the
applicable RFP, may be structured to take into account the unique circum-
stances of the particular Local Contracting Agency, and may include provi-
sions to allow the Local Contracting Agency to perform its tier two responsi-
bilities efficiently and economically, alone or in cooperation with other Local
Contracting Agencies. The Local Contracting Agency’s alternative process
may include, but is not limited to, one or more of the following methods:

(A) A general written direction from the Local Contracting Agency to
the Authorized Agency, before the advertisement of a Procurement or series
of Procurements or during the course of the Procurement or series of
Procurements, that the Local Contracting Agency’s tier two selection must be
the highest-ranked firm identified by the Authorized Agency during the tier
one process, and that no further coordination or consultation with the Local
Contracting Agency is required. However, the Local Contracting Agency may
provide written notice to the Authorized Agency that the Local Contracting
Agency’s general written direction is not to be applied for a particular
Procurement and describe the process that the Local Contracting Agency will
utilize for the particular Procurement. In order for a written direction from the
Local Contracting Agency consistent with this Subsection to be effective for
a particular Procurement, it must be received by the Authorized Agency with
adequate time for the Authorized Agency to revise the RFP in order for
Proposers to be notified of the tier two process to be utilized in the
Procurement. In the event of a multiple award under the terms of the appli-
cable Procurement, the written direction from the Local Contracting Agency
may apply to the highest ranked firms that are selected under the terms of the
Procurement document.

(B) An intergovernmental agreement between the Local Contracting
Agency and the Authorized Agency outlining the alternative process that the
Local Contracting Agency has adopted for a Procurement or series of
Procurements.

(C) Where multiple Local Contracting Agencies are involved in a two-
tiered selection procedure, the Local Contracting Agencies may name one or
more authorized representative(s) to act on behalf of all the Local Contracting
Agencies, whether the Local Contracting Agencies are acting collectively or
individually, to select the Architect, Engineer or Land Surveyor to perform
the Architectural, Engineering and Land Surveying Services or Related
Services under the tier two selection process. In the event of a multiple Award
under the terms of the applicable Procurement, the authorized representa-
tive(s) of the Local Contracting Agencies may act on behalf of the Local
Contracting Agencies to select the highest ranked firms that are required
under the terms of the Procurement document, as part of the tier two selec-
tion process.

(5) The Authorized Agency must thereafter begin contract Negotiations
with the selected Architect, Engineer or Land Surveyor in accordance with
the negotiation provisions in OAR 125-248-0200 (Direct Appointment
Procedure), 125-248-0210 (Informal Selection Procedure) or 125-248-0220
(Formal Selection Procedure) as applicable.

(6) Nothing in these division 248 rules may be construed to deny or
limit a Local Contracting Agency’s ability to contract directly with
Architects, Engineers or Land Surveyors according to ORS 279C.125(4),

through a selection process established by that Local Contracting Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110, 279C.125
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, . 12-30-09, cert. ef. 1-1-10
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125-248-0300
Contract Form; Prohibited Payment Methodology; Purchase
Restrictions

(1) Contract Forms. The State Procurement Office or its delegatee must
develop and maintain a standard Contract form and an Amendment form,
which must be used by the Authorized Agencies in completing all
Architectural, Engineering and Land Surveying and Related Services
Contracts. These forms can be obtained from the State Procurement Office.
Authorized Agencies must review the approved Contract form and
Amendment form at least every two years. If upon review the Authorized
Agency revises either form, the Authorized Agency must obtain approval
from its Designated Procurement Officer for revised forms up to $100,000 or
approval from the Department of Justice for revised forms exceeding
$100,000, before using the revised Contract or Amendment form. In using the
standard Contract form and standard Amendment form, Authorized Agencies
must abide by the following Contract provisions:

(2) Except as otherwise allowed by law, the Authorized Agency must
not enter into any Contract in which the compensation provisions expressly
provide for payment of:

(a) Consultant’s costs under the Contract plus a percentage of those
COsts; or

(b) A percentage of the Project construction costs or total Project costs.

(3) Except as otherwise allowed by law, an Authorized Agency must not
enter into any Contract in which:

(a) The compensation paid under the Contract is solely based on or lim-
ited to the Consultant’s hourly rates for the Consultant’s personnel Working
on the Project and reimbursable expenses incurred during the performance of
Work on the Project (sometimes referred to as a “time and materials”
Contract); and

(b) The Contract does not include a maximum amount payable to the
Consultant for the Architectural, Engineering and Land Surveying, and
Related Services required under the Contract.

(4) Except in cases of Emergency or in the particular instances noted in
the Subsections below, the Authorized Agency must not purchase any build-
ing materials, supplies or equipment for any building, structure or facility
constructed by or for the Authorized Agency from any Consultant under a
Contract with an Authorized Agency to perform Architectural, Engineering
and Land Surveying, and Related Services, for the building, structure or facil-
ity. This prohibition does not apply if either of the following circumstances
exists:

(a) Consultant is providing Architectural, Engineering and Land
Surveying, or Related Services under a Contract with to perform Design-
Build services as defined in OAR 125-249-0010(3) or Energy Savings
Performance Contract services (see OAR 125-249-0670 and 125-249-0680);
or

(b) That portion of the Contract relating to the acquisition of building
materials, supplies or equipment was awarded to Consultant according to
applicable law governing the award of such Contracts.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0310
Expired or Terminated Contracts

(1) If an Authorized Agency enters into a Contract for Architectural,
Engineering, and Land Surveying Services or Related Services and that
Contract subsequently expires or is terminated, the Authorized Agency may
proceed as follows, subject to the requirements of Subsection (2) of this Rule:

(a) Expired Contracts. If the Contract has expired as the result of
Project delay caused by the Authorized Agency or caused by any other occur-
rence outside the reasonable control of the Authorized Agency or the
Consultant, and if no more than one year has passed since the Contract expi-
ration date, the Authorized Agency may amend the Contract to extend the
Contract expiration date, revise the description of the Architectural,
Engineering and Land Surveying Services or Related Services required under
the Contract to reflect any material alteration of the Project made as a result
of the delay, and revise the applicable performance schedule. Beginning on
the effective date of the Amendment, the Authorized Agency and the
Consultant must continue performance under the Contract as amended; or

(b) Terminated Contracts. If the Authorized Agency or both parties to
the Contract have terminated the Contract for any reason and if no more than
one year has passed since the Contract termination date, then the Authorized
Agency may enter into a new Contract with the same Consultant to perform
the remaining Architectural, Engineering and Land Surveying Services or
Related Services not completed under the original Contract, or to perform any
remaining Architectural, Engineering and Land Surveying Services or
Related Services not completed under the Contract as adjusted to reflect a
material alteration of the Project.

(2) The Authorized Agency may proceed under either Subsection (1)(a)
or (1)(b) of this Rule only after making Written findings that amending the
existing Contract or entering into a new Contract with Consultant will:
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(a) Promote efficient use of public funds and resources and result in
substantial cost savings;

(b) Protect the integrity of the Public Contracting process and the com-
petitive nature of the Procurement process by not encouraging favoritism or
substantially diminishing competition in the award of Contracts; and

(c) Result in a Contract that is still within the Scope of the final form of

the original Procurement document.
Stat. Auth.: ORS 279A.050, 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279A.070, 279C.110 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, . 12-30-09, cert. ef. 1-1-10

125-248-0330
Special Contract Processes

(1) Consultants for Agreements-To-Agree must be selected, and the
Authorized Agency must obtain Architectural, Engineering and Land
Surveying and Related Services by selecting a Consultant or Consultants in
the following manner:

(a) The Authorized Agency selects one or more Consultants under the
applicable provisions of OAR 125-248-0200, 125-248-0210, or 125-248-
0220.

(b) The Authorized Agency develops a document that includes the gen-
eral provisions required under OAR 125-248-300 and a specific Statement of
Work for each anticipated Contract under the Agreement-To-Agree docu-
ment.

(c) When the Authorized Agency selects more than one Consultant
under the Agreement-To-Agree Solicitation process, the Authorized Agency
must identify a standard in the Solicitation Document and the Agreement-to-
Agree to be used in assigning particular Architectural, Engineering and Land
Surveying and or Related Services under the Agreements-To-Agree.

(2) Design-Build Contracts involve the provision of both design and
construction services for Public Improvements under one Contract. Under
most circumstances, Design-Build Contracts are Mixed Contracts with the
predominate purpose of the Contract involving construction of the Public
Improvement. If the predominate purpose of the Contract is to obtain
Architectural, Engineering and Land Surveying and Related Services, selec-
tion may proceed under these division 248 rules, so long as the requirements
of OAR 125-248-0300 are not violated. Otherwise, the selection process will
require an exemption from competitive bidding under ORS 279C, unless the
Design-Build Contract is to be awarded to the Responsible Bidder submitting
the lowest Responsive Bid.

Stat. Auth.: ORS 279A.050, 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.110 & 279C.115

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-248-0340
Contract Amendments

(1) An Authorized Agency may amend any Contract for Architectural,
Engineering and Land Surveying and Related Services if the Authorized
Agency, in its sole discretion, determines that the Amendment is within the
Scope of the Solicitation Document and that the Amendment would not mate-
rially impact the field of competition for the Architectural, Engineering and
Land Surveying Services or Related Services described in the final form of
the original Procurement document. In making this determination, the
Authorized Agency must consider potential alternative methods of procuring
the services contemplated under the proposed Amendment. An Amendment
would not materially impact the field of competition for the services
described in the Solicitation Document, if the Authorized Agency reasonably
believes that the number of Proposers would not significantly increase if the
Procurement document were re-issued to include the additional services.

(2) The Authorized Agency may amend any Contract if the additional
services are required by reason of existing or new regulations or ordinances
of federal, state or local agencies, and these existing or new regulations or
ordinances affect performance of the Original Contract and were not cited in
the original Request for Proposals or Contract or were enacted or amended
after issuance of the original Request for Proposals or execution of the
Original Contract.

(3) All Amendments to Contracts must be in Writing, must be signed by
an authorized representative of the Consultant and the Authorized Agency
and must receive all required approvals before the Amendments will be bind-
ing on the Authorized Agency.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-

2008, f. & cert. ef. 7-2-08; DAS 11-2009, . 12-30-09, cert. ef. 1-1-10

125-249-0120
Definitions

The definitions for this Division 249 are found in OAR 125-246-0110,
except the following Rule and definitions apply only to this Division 249:
Capitalized terms used in this Division 249 of the Rules must have the mean-
ing set forth below or within the Sections in which they appear (such as the
Section on Alternative Contracting Methods beginning at OAR 125-249-
0600, and if not defined there, then the meaning set forth in division 246 of
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the rules, and if not defined there, then the meaning set forth in the Code at
ORS 279A.010 (general definitions) or 279C.330 (for the term Findings).

(1) “Competitive Range” means the number of Proposers with whom
the Authorized Agency will conduct Discussions or Negotiations if the
Authorized Agency intends to conduct Discussions or Negotiations in accor-
dance with OAR 125-249-0390. The size of the Competitive Range must be
stated in the Solicitation Document, but will be decreased if the number of
Proposers that submit Proposals is less than the specified number, or may be
increased by the Authorized Agency in accordance with OAR 125-249-0390.

(2) “Conduct Disqualification” means a Disqualification according to
ORS 279C 440.

(3) “Disqualification” means the preclusion of a Person from contract-
ing with an Authorized Agency for a period of time. Disqualification may be
a Conduct Disqualification or DBE Disqualification. An Authorized Agency
is authorized to disqualify a Person in accordance with OAR 125-249-0370.

(4) “Foreign Contractor” means a Contractor that is not domiciled in or
registered to do business in the State of Oregon. See OAR 125-249-0490.

(5) “Notice” means any of the alternative forms of public announce-
ment of Procurements, as described OAR 125-249-0210.

(6) “Responsible Offeror” (also, Responsible Bidder or Responsible
Proposer, as applicable) means a Person that has submitted an Offer and
meets the standards set forth in OAR 125-249-0390(2) and that has not been
disqualified by the Authorized Agency under OAR 125-249-0370. When used
alone, “Responsible” means meeting the aforementioned standards.

(7) “Responsive Offer” (also, Responsive Bid or Responsive Proposal,
as applicable) means an Offer that substantially complies in all material
respects with applicable Solicitation procedures and requirements and the
Solicitation Document. When used alone, “Responsive” means having the
characteristic of substantially complying in all material respects with appli-

cable Solicitation procedure and requirements and the Solicitation Document.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0130
Competitive Bidding Requirement

An Authorized Agency must solicit Bids for Public Improvement
Contracts by Invitation to Bid (“ITB”), except as otherwise allowed or
required according to ORS 279C.335 on competitive bidding exceptions and
exemptions, ORS 279A.030 on federal law overrides, or ORS 279A.100 on
affirmative action. Also see OAR 125-249-0600 to 125-249-0690 regarding

the use of Alternative Contracting Methods and the exemption process.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0145
Contracts for Oversight of Public Contracts

(1) Application.

(a) This Rule does not apply to a Procurement that qualifies as a con-
struction manager/general contractor procurement or a design-build procure-
ment, both as defined on August 4, 2009, in OAR 125-249-0610, as follows:

(A) “Construction Manager/General Contractor” (CM/GC) means a
form of Procurement that results in a Public Improvement Contract for a
Construction Manager/General Contractor to undertake project team involve-
ment with design development; constructability reviews; value engineering,
scheduling, estimating and subcontracting services; establish a Guaranteed
Maximum Price to complete the Contract Work; act as General Contractor;
hold all subcontracts, self-perform portions of the Work as may be allowed
by the Authorized Agency under the CM/GC Contract; coordinate and man-
age the building process; provide general Contractor expertise; and act as a
member of the project team along with the Authorized Agency, archi-
tect/engineers and other Consultants. CM/GC also refers to a Contractor
under this form of Contract, sometimes known as the “Construction Manager
at Risk.”

(B) “Design-Build” means a form of Procurement that results in a
Public Improvement Contract in which the construction Contractor also pro-
vides or obtains specified design Services, participates on the project team
with the Authorized Agency, and manages both design and construction. In
this form of Contract, a single Person provides the Authorized Agency with
all of the Personal Services and Work necessary to both design and construct
the project.

(b) This Rule applies to:

(A) Procurements first advertised or otherwise solicited on or after
January 1, 2010; or

(B) Contracts entered into on or after January 1,2010.

(2) Definitions. For the purposes of this Rule only,

(a) “Personal Services” means Personal Services as defined in OAR
125-246-0110.

(b) “Affiliate” means a Person that, directly or indirectly through one or
more intermediaries, controls, is controlled by or is under common control
with the Contractor who is a party to a Public Contract that is subject to over-
sight by means of a Public Contract for Personal Services.
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(3) Requirements.

(a) If an Authorized Agency has contracted with a firm to provide con-
struction services or Architectural, Engineering and Land Surveying Services
or Related Services, the Authorized Agency may not contract with that same
firm or an affiliate of that firm to provide Personal Services for administer-
ing, managing, monitoring, inspecting, evaluating compliance with, or other-
wise providing oversight of the construction services or Architectural,
Engineering and Land Surveying Services or Related Services.

(b) An Authorized Agency may not contract with a firm to perform con-
struction services or Architectural, Engineering and Land Surveying Services
or Related Services and then use the contract with that firm, through a sub-
contract, to contract with a Person to provide Personal Services for adminis-
tering, managing, monitoring, inspecting, evaluating compliance with, or oth-

erwise providing oversight of that firm.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: OL 2009, Ch 880
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0200
Solicitation Documents; Required Provisions; Assignment or Transfer

(1) Solicitation Document. According to ORS 279C.365 and this Rule,
the Solicitation Document must include the following:

(a) General Information.

(A) Identification of the Public Improvement project, including the
character of the Work, and applicable plans, Specifications and other contract
documents;

(B) Notice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference will be mandatory or volun-
tary; and

(iii) That statements made by the Authorized Agency’s representatives
at the conference are not binding upon the Authorized Agency unless con-
firmed by Written Addendum.

(C) The deadline for submitting mandatory prequalification applica-
tions and the class or classes of Work for which Offerors must be prequali-
fied if prequalification is a requirement;

(D) The name and title of the Authorized Agency Person designated for
receipt of Offers and contact Person (if different);

(E) Instructions and information concerning the form and submission of
Offers, including the address of the office to which Offers must be delivered,
any Bid or Proposal security requirements, and any other required informa-
tion or special information, e.g., whether Offers may be submitted by
Facsimile or electronic means (See OAR 125-249-0300 regarding Facsimile
Bids or Proposals and OAR 125-249-0310 regarding electronic
Procurement);

(F) The time, date and place of Opening;

(G) The time and date of Closing after which an Authorized Agency
will not accept Offers, which time must be not less than five (5) Days after
the date of the last publication of the advertisement. Although a minimum of
five (5) Days is proscribed, Authorized Agencies are encouraged to use at
least a (fourteen) 14 Day Solicitation period when feasible. If the Authorized
Agency is issuing an ITB that may result in a Public Improvement Contract
with a value in excess of $100,000, the Authorized Agency must designate a
time of Closing consistent with the first-tier subcontractor disclosure require-
ments of ORS 279C.370(1)(b) and OAR 125-249-0360. For timing issues
relating to Addenda, see OAR 125-249-0250;

(H) The office where the Specifications for the Work may be reviewed;

(I) A statement that each Bidder to an ITB must identify whether the
Bidder is a “resident Bidder”, as defined in ORS 279A.120;

(J) If the Contract resulting from a Solicitation will be a Contract for a
Public Work subject to ORS 279C.800 to 279C.870 or the Davis-Bacon Act
(40 U.S.C. 3141 to 3148), a statement that no Offer will be received or con-
sidered by the Authorized Agency unless the Offer contains a statement by
the Offeror as a part of its Offer that “Contractor agrees to be bound by and
will comply with the provisions of ORS 279C.838, 279C.840 or 40 U.S.C.
3141 to 3148;

(K) A statement that the Authorized Agency will not receive or consid-
er an Offer for a Public Improvement Contract unless the Offeror is registered
with the Construction Contractors Board, or is licensed by the State
Landscape Contractors Board, as specified in OAR 125-249-0230;

(L) Whether a Contractor or a subcontractor under the Contract must be
licensed under ORS 468A.720 regarding asbestos abatement projects;

(M) Contractor’s certification of nondiscrimination in obtaining
required subcontractors in accordance with ORS 279A.110(4). (See OAR
125-249-0440(3));

(N) How the Authorized Agency will notify Offerors of Addenda and
how the Authorized Agency will make Addenda available (See OAR 125-
249-0250); and

(O) When applicable, instructions and forms regarding First-Tier
Subcontractor Disclosure requirements, as set forth in OAR 125-249-0360.

(b) Evaluation Process.

(A) A statement that the Authorized Agency may reject any Offer not in
compliance with all prescribed Public Contracting procedures and require-
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ments, including the requirement to demonstrate the Bidder’s responsibility
under ORS 279C.375(3)(b), and may reject for good cause all Offers after
finding that doing so is in the public interest;

(B) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process, if any;

(C) Evaluation criteria, including the relative value applicable to each
criterion, that the Authorized Agency will use to determine the Responsible
Bidder with the lowest Responsive Bid (where Award is based solely on
price) or the Responsible Proposer or Proposers with the best Responsive
Proposal or Proposals (where use of Competitive Proposals is authorized
under ORS 279C.335 and OAR 125-249-0620), along with the process the
Authorized Agency will use to determine acceptability of the Work;

(i) If the Solicitation Document is an Invitation to Bid, the Authorized
Agency must set forth any special price evaluation factors in the Solicitation
Document. Examples of such factors include, but are not limited to, conver-
sion costs, transportation cost, volume weighing, trade-in allowances, cash
discounts, depreciation allowances, cartage penalties, and ownership or life-
cycle cost formulas. Price evaluation factors need not be precise predictors of
actual future costs; but, to the extent possible, such evaluation factors must be
objective, reasonable estimates based upon information the Authorized
Agency has available concerning future use;

(ii) If the Solicitation Document is a Request for Proposals, the
Authorized Agency must refer to the additional requirements of OAR 125-
249-0650.

(c) Contract Provisions. The Authorized Agency must include all con-
tract terms and conditions, including warranties, insurance and bonding
requirements, that the Authorized Agency considers appropriate for the
Public Improvement project. The Authorized Agency must also include all
applicable contract provisions required by Oregon law as follows:

(A) Prompt payment to all Persons supplying labor or material; contri-
butions to Industrial Accident Fund; liens and withholding taxes (ORS
279C.505(1));

(B) Demonstrate that an employee drug testing program is in place
(ORS 279C.505(2));

(C) If the Contract calls for demolition Work described in ORS
279C.510(1), a condition requiring the Contractor to salvage or recycle con-
struction and demolition debris, if feasible and cost-effective;

(D) If the Contract calls for lawn or landscape maintenance, a condition
requiring the Contractor to compost or mulch yard waste material at an
approved site, if feasible and cost effective (ORS 279C.510(2);

(E) Payment of claims by public officers (ORS 279C.515(1));

(F) Contractor and first-tier subcontractor liability for late payment on
Public Improvement Contracts according to ORS 279C.515(2), including the
rate of interest;

(G) Person’s right to file a complaint with the Construction Contractors
Board for all Contracts related to a Public Improvement Contract (ORS
279C.515(3));

(H) Hours of labor in compliance with ORS 279C.520;

(I) Environmental and natural resources regulations (ORS279C.525);

(J) Payment for medical care and attention to employees (ORS
279C.530(1);

(K) Maximum hours, holidays and overtime (ORS 279C.540);

(L) Time limitation on claims for overtime (ORS 279C.545);

(M) Prevailing wage rates (ORS 279C.800 to 279C.870);

(i) BOLI Public Works bond (ORS 279C.830(2));

(N) Retainage (ORS 279C.550 to 279C.570);

(i) Prompt payment policy, progress payments, rate of interest (ORS
279C.570);

(O) Contractor’s relations with subcontractors (ORS 279C.580);

(P) Notice of claim (ORS 279C.605);

(Q) Contractor’s certification of compliance with the Oregon tax laws
in accordance with ORS 305.385; and

(R) Contractor’s certification that all subcontractors performing Work
described in ORS 701.005(2) (i.e., construction Work) will be registered with
the Construction Contractors Board or licensed by the State Landscape
Contractors Board in accordance with ORS 701.035 to 701.055 before the
subcontractors commence Work under the Contract.

(2) Assignment or Transfer Restricted. Unless otherwise provided in the
Contract, the Contractor must not assign, sell, dispose of, or transfer rights,
or delegate duties under the Contract, either in whole or in part, without the
Authorized Agency’s prior Written consent. Unless otherwise agreed by the
Authorized Agency in Writing, such consent must not relieve the Contractor
of any obligations under the Contract. Any assignee or transferee must be
considered the agent of the Contractor and be bound to abide by all provisions
of the Contract. If the Authorized Agency consents in Writing to an assign-
ment, sale, disposal or transfer of the Contractor’s rights or delegation of
Contractor’s duties, the Contractor and its surety, if any, must remain liable to
the Authorized Agency for complete performance of the Contract as if no
such assignment, sale, disposal, transfer or delegation had occurred unless the
Authorized Agency otherwise agrees in Writing.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.110, 279A.120, 279C.365, 279C.370, 279C.390, 279C.505
- 580, 279C.605, 305.385, 468A.720, 701.005, 701.055
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Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0230
Eligibility to Bid or Propose; Registration or License

(1) Construction Contracts. An Authorized Agency must not consider a
Person’s Offer to do Work as a Contractor, as defined in ORS 701.005(2),
unless the Person has a current, valid certificate of registration issued by the
Construction Contractors Board at the time the Offer is made.

(2) Landscape Contracts. An Authorized Agency must not consider a
Person’s Offer to do Work as a landscape Contractor as defined in ORS
671.520(2), unless the Person has a current, valid landscape Contractors
license issued according to ORS 671.560 by the State Landscape Contractors
Board at the time the Offer is made.

(3) Noncomplying Entities. The Authorized Agency must deem an
Offer received from a Person that fails to comply with this rule nonresponsive
and must reject the Offer as stated in ORS 279C.365(1)(k), unless contrary to
federal law or subject to different timing requirements set by federal funding

Authorized Agencies.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C 365, 671.530 & 701.055
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0260
Request for Clarification or Change; Solicitation Protests

(1) Clarification. Before the deadline for submitting a Written request
for change or protest, an Offeror may request that the Authorized Agency
clarify any provision of the Solicitation Document. The Authorized Agency’s
clarification to an Offeror, whether orally or in Writing, does not change the
Solicitation Document and is not binding on the Authorized Agency unless
the Authorized Agency amends the Solicitation Document by Addendum.

(2) Request for Change.

(a) Delivery. An Offeror may request in Writing a change to the
Specifications or contract terms and conditions. Unless otherwise specified in
the Solicitation Document, an Offeror must deliver the Written request for
change to the Authorized Agency not less than ten (10) Days before Closing;

(b) Content of Request for Change.

(A) An Offeror’s Written request for change must include a statement
of the requested change(s) to the contract terms and conditions, including any
Specifications, together with the reason for the requested change.

(B) An Offeror must mark its request for change as follows:

(i) “Contract Provision Request for Change”’; and

(ii) Solicitation Document number (or other identification as specified
in the Solicitation Document).

(3) Protest.

(a) Delivery. An Offeror may protest Specifications or contract terms
and conditions. Unless otherwise specified in the Solicitation Document, an
Offeror must deliver a Written protest on those matters to the Authorized
Agency not less than ten (10) Days before Closing;

(b) Content of Protest.

(A) An Offeror’s Written protest must include:

(i) A detailed statement of the legal and factual grounds for the protest;

(ii) A description of the resulting prejudice to the Offeror; and

(iii) A statement of the desired changes to the contract terms and con-
ditions, including any Specifications.

(B) An Offeror must mark its protest as follows:

(i) “Contract Provision Protest”; and

(ii) Solicitation Document number (or other identification as specified
in the Solicitation Document)

(4) The Authorized Agency Response. The Authorized Agency is not
required to consider an Offeror’s request for change or protest after the dead-
line established for submitting such request or protest. The Authorized
Agency must provide notice to the applicable Person if it entirely rejects a
protest. If the Authorized Agency agrees with the Person’s request or protest,
in whole or in part, the Authorized Agency must either issue an Addendum
reflecting its determination under OAR 125-249-0260 or cancel the
Solicitation under 125-249-0270.

(5) Extension of Closing. If an Authorized Agency receives a Written
request for change or protest from an Offeror in accordance with this Rule,
the Authorized Agency may extend Closing if the Authorized Agency deter-
mines an extension is necessary to consider the request or protest and issue

an Addendum, if any, to the Solicitation Document.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.345 & 279C.365
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0270
Cancellation of Solicitation Document

(1) Cancellation in the Public Interest. An Authorized Agency may can-
cel a Solicitation for good cause if the Authorized Agency finds that cancel-
lation is in the public interest. The Authorized Agency’s reasons for cancella-
tion must be made part of the Solicitation file.

(2) Notice of Cancellation. If the Authorized Agency cancels a
Solicitation before Opening, the Authorized Agency must provide Notice of
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cancellation in accordance with OAR 125-249-0210(1). Such notice of can-
cellation must:

(a) Identify the Solicitation;

(b) Briefly explain the reason for cancellation; and

(c) If appropriate, explain that an opportunity will be given to compete
on any re-Solicitation.

(3) Disposition of Offers.

(a) Before Offer Opening. If the Authorized Agency cancels a
Solicitation before Offer Opening, the Authorized Agency will return all
Offers it received to Offerors unopened, provided the Offeror submitted its
Offer in a hard copy format with a clearly visible return address. If there is no
return address on the envelope, the Authorized Agency will open the Offer to
determine the source and then return it to the Offeror.

(b) After Offer Opening. If the Authorized Agency rejects all Offers, the
Authorized Agency will retain all such Offers as part of the Authorized
Agency’s Solicitation file.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.395

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0280
Offer Submissions

(1) Offer and Acceptance. The Bid or Proposal is the Bidder’s or
Proposer’s offer to enter into a Contract.

(a) In competitive bidding and competitive Proposals, the Offer is
always a “Firm Offer,” i.e., the Offer must be held open by the Offeror for the
Authorized Agency’s acceptance for the period specified in OAR 125-249-
0410. The Authorized Agency may elect to accept the Offer at any time dur-
ing the specified period, and the Authorized Agency’s Award of the Contract
to a Bidder constitutes acceptance of the Offer and binds the Offeror to the
Contract.

(b) Despite the fact that a competitive Proposal is a “Firm Offer” for the
period specified in OAR 125-249-0410, the Authorized Agency may elect to
discuss or negotiate certain contractual provisions, as identified in these rules
or in the Solicitation Document with the Proposer. See OAR 125-249-0650
on Requests for Proposals and OAR 125-249-0290 on Bid or Proposal
Security. Where negotiation is permitted by the rules or the Solicitation
Document, Proposers are bound to an obligation to negotiate in good faith
and only on those terms that the rules or the Solicitation Document has
reserved for negotiation.

(2) Responsive Offer. An Authorized Agency may award a Contract
only to a Responsible Offeror with a Responsive Offer.

(3) Contingent Offers. Except to the extent that an Offeror is authorized
to propose certain terms and conditions according to OAR 125-249-0650, an
Offeror must not make an Offer contingent upon the Authorized Agency’s
acceptance of any terms or conditions (including Specifications) other than
those contained in the Solicitation Document.

(4) Offeror’s Acknowledgement. By signing and returning the Offer, the
Offeror acknowledges they have read and understand the terms and condi-
tions contained in the Solicitation Document and that they accept and agree
to be bound by the terms and conditions of the Solicitation Document. If the
Request for Proposals permits proposal of alternative terms under OAR 125-
249-0650, the Offeror’s Offer includes the nonnegotiable terms and condi-
tions and any proposed terms and conditions offered for Negotiation upon
and to the extent accepted by the Authorized Agency in Writing.

(5) Instructions. Offerors must submit and Sign their Offers in accor-
dance with the Solicitation Document. Offerors must initial and submit any
corrections or erasures to their Offers before the Opening in accordance with
the requirements for submitting an Offer under the Solicitation Document.

(6) Forms. Offerors must submit their Offers on the form(s) provided in
the Solicitation Document, unless Offerors are otherwise instructed in the
Solicitation Document.

(7) Documents. Offerors must provide the Authorized Agency with all
documents and Descriptive Literature required under the Solicitation
Document.

(8) Facsimile or Electronic Submissions. If the Authorized Agency per-
mits facsimile or electronic Offers in the Solicitation Document, the Offeror
may submit facsimile or electronic Offers in accordance with the Solicitation
Document. The Authorized Agency must not consider facsimile or electronic
Offers unless authorized by the Solicitation Document.

(9) Product Samples and Descriptive Literature. An Authorized Agency
may require Product Samples or Descriptive Literature if it is necessary or
desirable to evaluate the quality, features or characteristics of the offered
items. The Authorized Agency will dispose of Product Samples, or return or
make available for return Product Samples to the Offeror in accordance with
the Solicitation Document.

(10) Identification of Offers.

(a) To ensure proper identification and handling, Offers must be sub-
mitted in a sealed envelope appropriately marked or in the envelope provid-
ed by the Authorized Agency, whichever is applicable.
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(b) The Authorized Agency is not responsible for Offers submitted in
any manner, format or to any delivery point other than as required in the
Solicitation Document.

(11) Receipt of Offers. The Offerors are responsible for ensuring that
the Authorized Agency receives their Offers at the required delivery point
before the Closing, regardless of the method used to submit or transmit the
Offer.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279C.365, 279C.375

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-

2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0300
Facsimile Bids and Proposals

(1) The Authorized Agency Authorization. An Authorized Agency may
authorize Offerors to submit facsimile Offers. If the Authorized Agency
determines that Bid or Proposal security is or will be required, the Authorized
Agency must not authorize facsimile Offers unless the Authorized Agency
has established a method for receipt of such security. Before authorizing the
submission of facsimile Offers, the Authorized Agency must determine that
the Authorized Agency’s equipment and personnel are capable of receiving
the size and volume of anticipated Offers within a short period of time. In
addition, the Authorized Agency must establish administrative procedures
and controls:

(a) To receive, identify, record and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.

(2) Provisions to be Included in Solicitation Document. In addition to
all other requirements, if the Authorized Agency authorizes a facsimile Offer
for Bids or Proposals, the Authorized Agency must include in the Solicitation
Document (other than in a request for Quotes) the following:

(a) A provision substantially in the form of the following: “A ‘facsimi-
le Offer’, as used in this Solicitation Document, means an Offer, modification
of an Offer, or withdrawal of an Offer that is transmitted to and received by
the Authorized Agency via a facsimile machine”;

(b) A provision substantially in the form of the following: “Offerors
may submit facsimile Offers in response to this Solicitation Document. The
entire response must arrive at the place and by the time specified in this
Solicitation Document.”;

(c) A provision that requires Offerors to Sign their facsimile Offers;

(d) A provision substantially in the form of the following: “The
Authorized Agency reserves the right to award the Contract solely on the
basis of the facsimile Offer. However, upon the Authorized Agency’s request
the apparent successful Offeror must promptly submit its complete original
Signed Offer.”;

(e) The data and compatibility characteristics of the Authorized
Agency’s receiving facsimile machine as follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g., make and model number, receiv-
ing speed, communications protocol; and

(f) A provision that the Authorized Agency is not responsible for any
failure attributable to the transmission or receipt of the facsimile Offer includ-
ing, but not limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile
machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offeror to properly identify the Offer documents;

(F) Illegibility of Offer documents; and

(G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.365

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

25-249-0330
Receipt, Opening and Recording of Offers; Confidentiality of Offers

(1) Receipt. An Authorized Agency must electronically or mechanical-
ly time-stamp or hand-mark each Offer and any modification upon receipt.
The Authorized Agency must not open the Offer or modification upon
receipt, but must maintain it as confidential and secure until Opening. If the
Authorized Agency inadvertently opens an Offer or a modification before the
Opening, the Authorized Agency must return the Offer or modification to its
secure and confidential state until Opening. The Authorized Agency must
document the resealing for the Procurement File in accordance with OAR
125-246-0556 (e.g. “The Authorized Agency inadvertently opened the Offer
due to improper identification of the Offer”).

(2) Opening and Recording. An Authorized Agency must publicly open
Offers including any modifications made to the Offer according to OAR 125-
249-0320. In the case of Invitations to Bid, to the extent practicable, the
Authorized Agency must read aloud the name of each Bidder, the Bid
price(s), and such other information as the Authorized Agency considers
appropriate. In the case of Requests for Proposals or voluminous Bids, if the
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Solicitation Document so provides, the Authorized Agency will not read
Offers aloud.

(3) Availability. After Opening, the Authorized Agency must make Bids
available for public inspection, but according to ORS 279C.410 Proposals are
not required to be available for public inspection until after notice of intent to
award is issued. In any event Authorized Agencies may withhold from dis-
closure those portions of an Offer that the Offeror designates as trade secrets
or as confidential proprietary data in accordance with applicable law. See
ORS 192.501(2); 646.461 to 646.475. To the extent the Authorized Agency
determines such designation is not in accordance with applicable law, the
Authorized Agency must make those portions available for public inspection.
The Offeror must separate information designated as confidential from other
non-confidential information at the time of submitting its Offer. Prices,
makes, model or catalog numbers of items offered, scheduled delivery dates,
and terms of payment are not confidential, and must be publicly available

regardless of an Offeror’s designation to the contrary.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.365, 279C.375 & 279C.395
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0350
Mistakes

(1) Generally. To protect the integrity of the competitive Procurement
Process and to assure fair treatment of Offerors, an Authorized Agency
should carefully consider whether to permit waiver, correction or withdrawal
of Offers for certain mistakes.

(2) The Authorized Agency Treatment of Mistakes. An Authorized
Agency must not allow an Offeror to correct or withdraw an Offer for an error
in judgment. If the Authorized Agency discovers certain mistakes in an Offer
after Opening, but before Award of the Contract, the Authorized Agency may
take the following action:

(a) An Authorized Agency may waive, or permit an Offeror to correct,
a minor informality. A minor informality is a matter of form rather than sub-
stance that is evident on the face of the Offer, or an insignificant mistake that
can be waived or corrected without prejudice to other Offerors. Examples of
minor informalities include an Offeror's failure to:

(A) Return the correct number of Signed Offers or the correct number
of other documents required by the Solicitation Document;

(B) Sign the Offer in the designated block, provided a Signature appears
elsewhere in the Offer, evidencing an intent to be bound; and

(C) Acknowledge receipt of an Addendum to the Solicitation
Document, provided that it is clear on the face of the Offer that the Offeror
received the Addendum and intended to be bound by its terms; or the
Addendum involved did not affect price, quality or delivery.

(b) An Authorized Agency may correct a clerical error if the error is evi-
dent on the face of the Offer or other documents submitted with the Offer, and
the Offeror confirms the Authorized Agency's correction in Writing. A cleri-
cal error is an Offeror's error in transcribing its Offer. Unit prices must pre-
vail over extended prices in the event of a discrepancy between extended
prices and unit prices.

(c) An Authorized Agency may permit an Offeror to withdraw an Offer
based on one or more clerical errors in the Offer only if the Offeror shows
with objective proof and by clear and convincing evidence:

(A) The nature of the error;

(B) That the error is not a minor informality under this Subsection or an
error in judgment;

(C) That the error cannot be corrected or waived under Subsection (b)
of this Section;

(D) That the Offeror acted in good faith in submitting an Offer that con-
tained the claimed error and in claiming that the alleged error in the Offer
exists;

(E) That the Offeror acted without gross negligence in submitting an
Offer that contained a claimed error;

(F) That the Offeror will suffer substantial detriment if the Authorized
Agency does not grant the Offeror permission to withdraw the Offer;

(G) That the Authorized Agency's or the public's status has not changed
so significantly that relief from the forfeiture will Work a substantial hardship
on the Authorized Agency or the public it represents; and

(H) That the Offeror promptly gave notice of the claimed error to the
Authorized Agency.

(d) The criteria in Subsection (2)(c) of this Rule must determine
whether an Authorized Agency will permit an Offeror to withdraw its Offer
after Closing. These criteria also must apply to the question of whether an
Authorized Agency will permit an Offeror to withdraw its Offer without for-
feiture of its Bid bond (or other Bid or Proposal security), or without liabili-
ty to the Authorized Agency based on the difference between the amount of
the Offeror's Offer and the amount of the Contract actually awarded by the
Authorized Agency, whether by Award to the next lowest Responsive and
Responsible Bidder or the best Responsive and Responsible Proposer, or by
resort to a new Solicitation.

(3) Rejection for Mistakes. The Authorized Agency must reject any
Offer in which a mistake is evident on the face of the Offer and the intended
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correct Offer is not evident or cannot be substantiated from documents sub-
mitted with the Offer.

(4) Identification of Mistakes after Award. The procedures and criteria
set forth above are Offeror's only opportunity to correct mistakes or withdraw
Offers because of a mistake. Following Award, an Offeror is bound by its
Offer, and may withdraw its Offer or rescind a Contract entered into accord-

ing to this division 249 only to the extent permitted by applicable law.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.375 & 279C.395
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0360
First-Tier Subcontractors; Disclosure and Substitution; ITB

(1) Required Disclosure. Within two (2) Working hours after the Bid
Closing on an ITB for a Public Improvement having a Contract Price antici-
pated by the Authorized Agency to exceed $100,000, all Bidders must submit
to the Authorized Agency a disclosure form as described by ORS
279C.370(2), identifying any first-tier subcontractors (those Entities that
would be contracting directly with the prime Contractor) that will be furnish-
ing labor or labor and materials on the Contract, if Awarded, whose subcon-
tract value would be equal to or greater than:

(a) Five percent (5%) of the total Contract Price, but at least $15,000;
or

(b) $350,000, regardless of the percentage of the total Contract Price.

(2) Bid Closing, Disclosure Deadline, and Bid Opening. For each ITB
to which this rule applies, the Authorized Agency must:

(a) Set the Bid Closing on a Tuesday, Wednesday or Thursday, and at a
time between 2 p.m. and 5 p.m., except that these Bid Closing restrictions do
not apply to an ITB for maintenance or construction of highways, bridges or
other transportation facilities, and provided that the two (2) hour disclosure
deadline described by this Rule would not then fall on a legal holiday;

(b) Open Bids publicly immediately after the Bid Closing; and

(c) Consider for Contract Award only those Bids for which the required
disclosure has been submitted by the announced deadline on forms prescribed
by the Authorized Agency.

(3) Bidder Instructions and Disclosure Form. For the purposes of this
Rule, an Authorized Agency in its Solicitation must:

(a) Prescribe the disclosure form that must be utilized, substantially in
the form set forth in ORS 279C.370(2); and

(b) Provide instructions in a notice substantially similar to the follow-
ing: “Instructions for First-Tier Subcontractor Disclosure.” Bidders are
required to disclose information about certain first-tier subcontractors (see
ORS 279C.370). Specifically, when the contract amount of a first-tier sub-
contractor furnishing labor or labor and materials would be greater than or
equal to: 5% of the project Bid, but at least $15,000, or $350,000 regardless
of the percentage, the Bidder must disclose the following information about
that subcontract either in its Bid submission, or within two (2) hours after Bid
Closing:

(A) The subcontractor’s name,

(B) The category of Work that the subcontractor would be performing,
and

(C) The dollar value of the subcontract. If the Bidder will not be using
any subcontractors that are subject to the above disclosure requirements, the

Bidder is required to indicate “NONE” on the accompanying form.
“THE AUTHORIZED AGENCY MUST REJECT A BID IF THE BIDDER FAILS
TO SUBMIT THE DISCLOSURE FORM WITH THIS INFORMATION BY THE
STATED DEADLINE”

(4) Submission. A Bidder must submit the disclosure form required by
this Rule either in its Bid submission, or within two working hours after Bid
Closing in the manner specified by the ITB.

(5) Responsiveness. Compliance with the disclosure and submittal
requirements of ORS 279C.370 and this Rule is a matter of Responsiveness.
Bids which are submitted by Bid Closing, but for which the disclosure sub-
mittal has not been made by the specified deadline, are not Responsive and
must not be considered for Contract Award.

(6) Authorized Agency Role. Authorized Agencies must obtain, and
make available for public inspection, the disclosure forms required by ORS
279C.370 and this Rule. Authorized Agencies must also provide copies of
disclosure forms to the Bureau of Labor and Industries as required by ORS
279C.835. Authorized Agencies are not required to determine the accuracy or
completeness of the information provided on disclosure forms.

(7) Substitution. Substitution of affected first-tier subcontractors must
be made only in accordance with ORS 279C.585. Authorized Agencies must
accept Written submissions filed under that statute as public records. Aside
from issues involving inadvertent clerical error under ORS 279C.585,
Authorized Agencies do not have a statutory role or duty to review, approve,
or resolve disputes concerning such substitutions. See ORS 279C.590 regard-
ing complaints to the Construction Contractors Board on improper substitu-
tion.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.370, 279C.585, 279C.590 & 279C 835

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-

2009, f. 12-30-09, cert. ef. 1-1-10
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125-249-0370
Disqualification of Persons

(1) Authority. An Authorized Agency may disqualify a Person from
consideration of Award of the Authorized Agency’s Contracts after providing
the Person with notice and a reasonable opportunity to be heard in accordance
with Sections (2) and (4) of this Rule.

(a) Standards for Conduct Disqualification. As provided in ORS
279C 440, an Authorized Agency may disqualify a Person for:

(A) Conviction for the commission of a criminal offense as an incident
in obtaining or attempting to obtain a public or private Contract or subcon-
tract, or in the performance of such Contract or subcontract.

(B) Conviction under state or federal statutes of embezzlement, theft,
forgery, bribery, falsification or destruction of records, receiving stolen prop-
erty, or any other offense indicating a lack of business integrity or business
honesty that currently, seriously and directly affects the Person’s responsibil-
ity as a Contractor.

(C) Conviction under state or federal antitrust statutes.

(D) Violation of a contract provision that is regarded by the Authorized
Agency to be so serious as to justify Disqualification. A violation under this
Subsection 2(d) may include but is not limited to material failure to perform
the terms of a Contract or an unsatisfactory performance in accordance with
the terms of the Contract. However, a Person’s failure to perform or unsatis-
factory performance caused by acts beyond the Person’s control is not a basis
for Disqualification.

(b) Standards for DBE Disqualification. As provided in ORS 200.065,
200.075 or 279A.110, an Authorized Agency may disqualify a Person’s right
to submit an Offer or to participate in a Contract (e.g. subcontractors) as fol-
lows:

(A) For a DBE Disqualification under ORS 200.065, the Authorized
Agency may disqualify a Person upon finding that:

(i) The Person fraudulently obtained or retained or attempted to obtain
or retain or aided another Person to fraudulently obtain or retain or attempt to
obtain or retain certification as a disadvantaged, minority, women or emerg-
ing small business enterprise; or

(ii) The Person knowingly made a false claim that any Person is quali-
fied for certification or is certified under ORS 200.055 for the purpose of
gaining a Contract or subcontract or other benefit; or

(iii) The Person has been disqualified by another Authorized Agency
according to ORS 200.065.

(B) For a DBE Disqualification under ORS 200.075, the Authorized
Agency may disqualify a Person upon finding that:

(i) The Person has entered into an agreement representing that a disad-
vantaged, minority, women, or emerging small business enterprise, certified
according to ORS 200.055 (“Certified Enterprise”), will perform or supply
materials under a Public Improvement Contract without the knowledge and
consent of the Certified Enterprise; or

(ii) The Person exercises management and decision-making control
over the internal operations, as defined by ORS 200.075(1)(b), of any
Certified Enterprise; or

(iii) The Person uses a Certified Enterprise to perform Work under a
Contract to meet an established Certified Enterprise goal, and such enterprise
does not perform a commercially useful function, as defined by ORS
200.075(3), in performing its obligations under the Contract.

(iv) If a Person is Disqualified for a DBE Disqualification under ORS
200.075, the affected Authorized Agency must not permit such Person to par-
ticipate in that Authorized Agency’s Contracts.

(C) For a DBE Disqualification under ORS 279A.110, an Authorized
Agency may disqualify a Person if the Authorized Agency finds that the
Person discriminated against minority, women, or emerging small business
enterprises in awarding a subcontract under a Contract with that Authorized
Agency.

(2) Notice of Intent to Disqualify. The Authorized Agency must notify
the Person in Writing of a proposed Disqualification personally or by regis-
tered or certified mail, return receipt requested. This notice must:

(a) State that the Authorized Agency intends to disqualify the Person;

(b) Set forth the reasons for the Disqualification;

(c) Include a statement of the Person’s right to a hearing if requested in
‘Writing within the time stated in the notice and that if the Authorized Agency
does not receive the Person’s Written request for a hearing within the time
stated, the Person must have waived its right to a hearing;

(d) Include a statement of the authority and jurisdiction under which the
hearing will be held;

(e) Include a reference to the particular Sections of the statutes and rules
involved;

(f) State the proposed Disqualification period; and

(g) State that the Person may be represented by legal counsel.

(3) Hearing. The Authorized Agency must schedule a hearing upon the
Authorized Agency receipt of the Person’s timely request. The Authorized
Agency must notify the Person of the time and place of the hearing and pro-
vide information on the procedures, right of representation and other rights
related to the conduct of the hearing before the hearing.
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(4) Notice of Disqualification. The Authorized Agency will notify the
Person in Writing of its Disqualification, personally or by registered or certi-
fied mail, return receipt requested. The notice must contain:

(a) The effective date and period of Disqualification;

(b) The grounds for Disqualification; and

(c) A statement of the Person’s appeal rights and applicable appeal
deadlines. For a Conduct Disqualification or a DBE Disqualification under
ORS 279A.110, the Disqualified Person must notify the Authorized Agency
in Writing within three (3) business days after receipt of the Authorized
Agency’s notice of Disqualification if the Person intends to appeal the
Authorized Agency’s decision.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 200.065, 200.075, 279A.110, 279C 440, 279C 445 & 279C 450
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0390
Offer Evaluation and Award; Determination of Responsibility

(1) General. If awarded, the Authorized Agency must award the
Contract to the Responsible Bidder submitting the lowest, Responsive Bid or
the Responsible Proposer or Proposers submitting the best, Responsive
Proposal or Proposals, provided that such Person is not listed by the
Construction Contractors Board as disqualified to hold a Public Improvement
Contract (ORS 279C.375(3)(a)) or is ineligible for award as a nonresident
education service district (ORS 279C.325). The Authorized Agency may
award by item, groups of items or the entire Offer provided such Award is
consistent with the Solicitation Document and in the public interest. Where
Award is based on competitive Bids, ORS 279C.375(5) permits multiple con-
tract awards when specified in the ITB.

(2) Determination of Responsibility. Offerors are required to demon-
strate their ability to perform satisfactorily under a Contract. Before
Awarding a Contract, the Authorized Agency must have information that indi-
cates that the Offeror meets the standards of responsibility set forth in ORS
279C.375(3)(b). To be a Responsible Offeror, the Authorized Agency must
determine that the Offeror:

(a) Has available the appropriate financial, material, equipment, facili-
ty and Personnel resources and expertise, or ability to obtain the resources
and expertise, necessary to meet all contractual responsibilities;

(b) Has completed previous contracts of a similar nature with a satis-
factory record of performance. A satisfactory record of performance means
that to the extent the costs associated with and time available to perform a
previous contract were within the Offeror’s control, the Offeror stayed with-
in the time and budget allotted for the Procurement and otherwise performed
the Contract in a satisfactory manner. An Authorized Agency should careful-
ly scrutinize an Offeror’s record of contract performance if the Offeror is or
recently has been materially deficient in contract performance. In reviewing
the Offeror’s performance, the Authorized Agency should determine whether
the Offeror’s deficient performance was expressly excused under the terms of
Contract, or whether the Offeror took appropriate corrective action. The
Authorized Agency may review the Offeror’s performance on both private
and Public Contracts in determining the Offeror’s record of contract per-
formance. The Authorized Agency must make its basis for determining an
Offeror not Responsible under this paragraph part of the Solicitation file;

(c) Has a satisfactory record of integrity. An Offeror may lack integrity
if an Authorized Agency determines the Offeror demonstrates a lack of busi-
ness ethics such as violation of state environmental laws or false certifications
made to an Authorized Agency. An Authorized Agency may find an Offeror
not Responsible based on the lack of integrity of any Person having influence
or control over the Offeror (such as a key employee of the Offeror that has the
authority to significantly influence the Offeror’s performance of the Contract
or a parent company, predecessor or successor Person). The standards for
Conduct Disqualification under OAR 125-249-0370 may be used to deter-
mine an Offeror’s integrity. An Authorized Agency may find an Offeror non-
responsible based on previous convictions of offenses related to obtaining or
attempting to obtain a Contract or subcontract or in connection with the
Offeror’s performance of a Contract or subcontract. The Authorized Agency
must make its basis for determining that an Offeror is not Responsible under
this paragraph part of the Solicitation file;

(d) Is legally qualified to contract with the Authorized Agency; and

(e) Has supplied all necessary information in connection with the
inquiry concerning responsibility. If the Offeror fails to promptly supply
information requested by the Authorized Agency concerning responsibility,
the Authorized Agency must base the determination of responsibility upon
any available information, or may find the Offeror not Responsible.

(3) Documenting Agency Determinations. Authorized Agencies must
document their compliance with ORS 279C.375(3) and the above Sections of
this Rule on a Responsibility Determination Form substantially as set forth in
ORS 279C.375(3)(c).

(4) Authorized Agency Evaluation. The Authorized Agency must eval-
uate an Offer only as set forth in the Solicitation Document and in accordance
with applicable law. The Authorized Agency must not evaluate an Offer using
any other requirement or criterion.

(5) Offeror Submissions.
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(a) The Authorized Agency may require an Offeror to submit Product
Samples, Descriptive Literature, technical data, or other material and may
also require any of the following before award:

(A) Demonstration, inspection or testing of a product before award for
characteristics such as compatibility, quality or Workmanship;

(B) Examination of such elements as appearance or finish; or

(C) Other examinations to determine whether the product conforms to
Specifications.

(b) The Authorized Agency must evaluate product acceptability only in
accordance with the criteria disclosed in the Solicitation Document to deter-
mine that a product is acceptable. The Authorized Agency must reject an
Offer providing any product that does not meet the Solicitation Document
requirements. An Authorized Agency’s rejection of an Offer because it offers
nonconforming Work or materials is not Disqualification and is not appeal-
able under ORS 279C 445.

(6) Evaluation of Bids. The Authorized Agency must use only objective
criteria to evaluate Bids as set forth in the ITB. The Authorized Agency must
evaluate Bids to determine which Responsible Offeror offers the lowest
Responsive Bid.

(a) Nonresident Bidders. In determining the lowest Responsive Bid, the
Authorized Agency must add a percentage increase to the Bid of a nonresi-
dent Bidder equal to the percentage, if any, of the preference given to that
Bidder in the state in which the Bidder resides.

(b) Clarifications. In evaluating Bids, an Authorized Agency may seek
information from a Bidder only to clarify the Bidder’s Bid. Such clarification
must not vary, contradict or supplement the Bid. A Bidder must submit
Written and Signed clarifications and such clarifications must become part of
the Bidder’s Bid.

(c) Negotiation Prohibited. The Authorized Agency must not negotiate
Scope of Work or other terms or conditions under an Invitation to Bid process
before award.

(7) Evaluation of Proposals. See OAR 125-249-0650 regarding rules
applicable to Requests for Proposals.

(8) Independent Contractor Status, Tax Compliance, and Requirements
to Transact Business in Oregon. For these responsibilities of Offerors, see

OAR 125-246-0330.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070, OL 2005, Ch. 413
Stats. Implemented: ORS 279C.325, 279C.335, 279C.365, 279C 375, 279C.395
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0420
Negotiation With Bidders Prohibited

(1) Bids. Except as permitted by ORS 279C.340 and OAR 125-249-
0430 when all bids exceed the cost estimate, an Authorized Agency must not
negotiate with any Bidder before Contract Award. After Award of the
Contract, the Authorized Agency and Contractor may only modify the
Contract by change order or Amendment to the Contract in accordance with
OAR 125-249-0860.

(2) Requests for Proposals. An Authorized Agency may only conduct
Discussions or Negotiations with Proposers in accordance with the require-
ments of OAR 125-249-0650.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.340 & 279C.375

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10

125-249-0430
Negotiation When Bids Exceed Cost Estimate

(1) Generally. In accordance with ORS 279C.340, if all Responsive
Bids from Responsible Bidders on a competitively Bid Project exceed the
Authorized Agency’s Cost Estimate, before Contract Award the Authorized
Agency may negotiate Value Engineering and Other Options with the
Responsible Bidder submitting the lowest, Responsive Bid in an attempt to
bring the Project within the Authorized Agency’s Cost Estimate. The sub-
contractor disclosure and substitution requirements of OAR 125-249-0360 do
not apply to Negotiations under this Rule.

(2) Definitions. The following definitions apply to this Rule:

(a) “Cost Estimate” means the Authorized Agency’s most recent pre-
Bid, good faith assessment of anticipated contract costs, consisting either of
an estimate of an architect, engineer or other qualified professional, or confi-
dential cost calculation Worksheets, where available, and otherwise consist-
ing of formal planning or budgetary documents.

(b) “Other Options” means those items generally considered appropri-
ate for Negotiation in the RFP process, relating to the details of contract per-
formance as specified in OAR 125-249-0650, but excluding any material
requirements previously announced in the Solicitation process that would
likely affect the field of competition.

(c) “Project” means a Public Improvement.

(d) “Value Engineering” means the identification of alternative meth-
ods, materials or systems which provide for comparable function at reduced
initial or life-time cost. It includes proposed changes to the plans,
Specifications, or other contract requirements which may be made, consistent
with industry practice, under the Original Contract by mutual agreement in
order to take advantage of potential cost savings without impairing the essen-
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tial functions or characteristics of the Public Improvement. Cost savings
include those resulting from life cycle costing, which may increase or
decrease absolute costs over varying time periods.

(3) Rejection of Bids. In determining whether all Responsive Bids from
Responsible Bidders exceed the Cost Estimate, only those Bids that have
been formally rejected, or Bids from Bidders who have been formally dis-
qualified by the Authorized Agency, must be excluded from consideration.

(4) Scope of Negotiations. Authorized Agencies must not proceed with
Contract Award if the scope of the Project is significantly changed from the
original Bid. The scope is considered to have been significantly changed if
the pool of competition would likely have been affected by the change; that
is, if other Bidders would have been expected by the Authorized Agency to
participate in the Bidding process had the change been made during the
Solicitation process rather than during Negotiation. This Rule must not be
construed to prohibit Solicitation of trade subcontracts.

(5) Discontinuing Negotiations. The Authorized Agency may discon-
tinue Negotiations at any time, and must do so if it appears to the Authorized
Agency that the apparent low Bidder is not negotiating in good faith or fails
to share cost and pricing information upon request. Failure to re-bid any por-
tion of the project, or to obtain subcontractor pricing information upon
request, must be considered a lack of good faith.

(6) Limitation. Negotiations may be undertaken only with the lowest
Responsive, Responsible Bidder according to ORS 279C.340. That statute
does not provide any additional authority to further negotiate with Bidders
next in line for Contract Award.

(7) Public Records. To the extent that a Bidder’s records used in con-
tract Negotiations under ORS 279C.340 are public records, they are exempt
fr