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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation
and the on-line Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing the complete
text of Oregon Administrative Rules (OARs) filed during the
previous year through November 15, or the last workday before that
if the 15th falls on a weekend or holiday. The Oregon Bulletin is a
monthly on-line supplement that contains rule text amended after
publication of the print Compilation, as well as proposed rulemaking
and rulemaking hearing notices. The Bulletin also publishes certain
non-OAR items such as Executive Orders of the Governor, Opinions
of the Attorney General, and Department of Environmental Quality
cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process.

How to Cite

Every administrative rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division num-
ber and a four-digit rule number (000-000-0000). Example: Oregon
Administrative Rules, chapter 166, division 500, rule 0020 (short
form: OAR 166-500-0020).

Understanding an Administrative Rule’s ‘“History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the Ore-
gon State Archives (OSA). The history notes this was the 4th filing
from the Archives in 1993, it was filed on November 10, 1993 and
the rule changes became effective on the same date. The most recent
change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of
an Administrative Rule

The on-line OAR Compilation is updated on the first of each month
to include all rule actions filed with the Administrative Rules Unit,
Secretary of State’s office by the 15th of the previous month, or by
the last workday before the 15th if that date falls on a weekend or
holiday. The annual printed OAR Compilation contains the full text
of all rules filed during the previous year through November 15, or
the last workday before that if the 15th falls on a weekend or
holiday. Subsequent changes to individual administrative rules are
listed by rule number in the OAR Revision Cumulative Index which
is published monthly in the on-line Oregon Bulletin. These listings
include the effective date, the specific rulemaking action, and the
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issue of the Bulletin that contains the full text of the amended rule.
The Bulletin contains the full text of permanent and temporary rules
filed for publication.

Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available on-line through the Oregon State Archives web
site at <http://arcweb.sos.state.or.us>. Printed volumes of the Com-
pilation are deposited in Oregon’s Public Documents Depository
Libraries listed in OAR 543-070-0000. Complete sets and individ-
ual volumes of the Compilation may be ordered by contacting:
Administrative Rules Unit, Archives Division, 800 Summer Street
NE, Salem, OR 97310, (503) 373-0701, Julie.A .Yamaka@state .or.us

2009-2010 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts proposed rulemaking
notices and administrative rule filings Monday through Friday, 8:00
am to 5:00 pm, at the Oregon State Archives, 800 Summer Street NE,
Salem, Oregon 97310. To expedite the rulemaking process agencies
are encouraged file a Notice of Proposed Rulemaking Hearing spec-
ifying hearing date, time and location, and submit their filings early
in the submission period to meet the following deadlines:

Submission Deadline — Publishing Date

December 15, 2009
January 15, 2010
February 12, 2010
March 15,2010
April 15,2010
May 14,2010

June 15,2010

July 15, 2010
August 13,2010
September 15, 2010
October 15,2010
November 15, 2010

January 1, 2010
February 1, 2010
March 1, 2010
April 1,2010
May 1,2010

June 1, 2010

July 1,2010
August 1,2010
September 1, 2010
October 1, 2010
November 1, 2010
December 1, 2010

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE, Salem,
Oregon 97301, (503) 373-0701, or are downloadable at <http://
arcweb.sos.state.or.us/banners/rules.htm>

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

© January 1, 2010 Oregon Secretary of State. All rights reserved. Reproduction
in whole or in part without written permission is prohibited.
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OTHER NOTICES

DEQ SEEKS COMMENTS ON
PROPOSED APPROVAL OF CLEANUP AT
FORMER NW ALUMINUM SECTION 2 PARCEL

COMMENTS DUE: 5 p.m., Tuesday, Aug. 31

PROJECT LOCATION: River Road, The Dalles

PROPOSAL: Based on site investigations, the Oregon Department
of Environmental Quality proposes a No Further Action determina-
tion following cleanup of contaminated soil in a swale formerly used
for discharge of wastewater from the Northwest Aluminum plant on
the Section 2 parcel

HIGHLIGHTS: The Section 2 parcel is a 13-acre property formerly
owned by Northwest Aluminum Company. It consists of tax lots 100
and 400, and extends from River Road to the Columbia River. The
remedial work involved excavation of contaminated soil from
drainage channels that were previously associated with Northwest
Aluminum’s permitted wastewater discharge. The wastewater con-
tained polynuclear aromatic hydrocarbons and arsenic, which were
found in high concentrations in the drainage sediment.

During this phase of work, approximately 3,600 tons of contami-
nated soil were taken to Columbia Ridge Landfill near Arlington,
Oregon for disposal. Excavation and removal work ran from
September 22 to October 21, 2009.

This work followed a previous cleanup conducted in the fall of
2007. Toward the end of the 2007 work, contamination was found
to extend further north on the property than anticipated. Because of
time and weather constraints, this phase of work was delayed until
2009.

Sampling following soil removal indicated that contamination had

been reduced to safe levels.
HOW TO COMMENT: Send written comments by 5 p.m.,
Tuesday, August 31, on the proposed remedial action to DEQ
Project Manager Bob Schwarz by email, phone or fax. Email:
Schwarz.bob@deq.state.or.us; phone 541-298-7255, ext. 230, or
800-452-4011, fax: 541-298-7330.

For more information about the site go to: http://www.deq.
state.or.us/lq/ECSI/ecsi.htm.

Select “Search Complete ECSI Database”. Enter the site ID
number where indicated. For this site, the ECSI number is 4557. Hit
Submit. On the page that appears, click on the site ID number.

To schedule an appointment to review or to obtain a copy of the
staff report, please contact Mr. Schwarz.

THE NEXT STEP: Once the public comment period has closed
DEQ will consider all comments before approval the remedial action.
DEQ will hold a meeting to receive comments about this site if
requested by 10 or more people or by a group with a membership of
10 or more.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us. People with hearing impair-
ments may call 711.

OPPORTUNITY FOR PUBLIC COMMENT
RECORD OF DECISION
PACIFIC CREST FEDERAL CREDIT UNION
(FORMER METLER BROTHERS SITE, TAX LOT 800)

COMMENT DUE: August 31,2010
PROJECT LOCATION: 3540 South 6th Street, Klamath Falls,
Oregon
PROPOSAL: The Department of Environmental Quality (DEQ)
extends an opportunity for the public to comment on the DEQ’s
Record-of-Decision (ROD) for the former Metler Brothers facility
(Tax Lot 800), which is located at 3540 South 6th Street in Klamath
Falls, Oregon.

The former Metler Brothers (Tax Lot 800) ROD describes relevant
information related to site investigations and interprets this infor-
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mation for the purpose of selection of the preferred remedial action
alternative for the facility. The DEQ’s Bend, Oregon office is the
repository for the draft ROD.

The administrative file for this facility can be reviewed by con-
tacting Mr. Cliff Walkey, DEQ’s project manager located in Bend,
Oregon at (541) 388-6146 extension 2003.

HOW TO COMMENT: A public comment period will extend from
August 1 through August 31, 2010. Please address all comments
and/or inquiries to Mr. Walkey at the following address:

Cliff Walkey

Department of Environmental Quality

475 NE Bellevue Drive, Suite 110

Bend, Oregon 97701-7415

(541) 388-6146, ext. 2003

walkey.cliff@deq.state.or.us

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the selection of a
preferred remedial action for the facility.

Request for Comments

DEQ SEEKS COMMENTS ON
PROPOSED NO FURTHER ACTION DETERMINATION
FOR UIC CLOSURE AT ODOT MAINTENANCE
STATION IN MCKENZIE BRIDGE

COMMENTS DUE: 5 p.m., Tuesday, Aug. 31

PROJECT LOCATION: 56377 North Bank Road, McKenzie
Bridge, Oregon

PROPOSAL: Based on site investigations, the Oregon Department
of Environmental Quality proposes a No Further Action determina-
tion following removal of contaminated soil and underground injec-
tion control (UIC) structures at ODOT’s maintenance yard in
McKenzie Bridge.

HIGHLIGHTS: The cleanup work, conducted in September 2006,
included removal and offsite disposal of the UIC well, oil/water sep-
arator, transfer piping, and associated petroleum-contaminated soil
and groundwater. The UIC well consisted of a large-diameter con-
crete culvert filled with gravel and river rock to a depth of 10 feet
below ground surface. The final excavation volume was approxi-
mately 15 feet by 15 feet by 12 feet deep.

Approximately 300 gallons of water and sludge were pumped from
the oil/water separator. An additional 1,700 gallons of water were
removed from the open excavation. These liquid were taken to a
recycling facility in Portland run by Thermo Fluids, where it was
processed in a separation tower. The oil/product was skimmed and
the remaining water then passed through activated carbon before
being releasing to the sanitary sewer.

Approximately 91 tons of petroleum-contaminated soil, including
the UIC well and oil/water separator debris and sediment, were
disposed of at the Short Mountain Landfill in Eugene, Oregon.

The UIC well was replaced with a new water holding tank and
water treatment system. Floor drains from the maintenance shop and
the vehicle wash pad discharge piping were reconnected to the new
replacement storage tank. The roof drains now drain to the ground
surface.

Several rounds of groundwater monitoring conducted since the
cleanup indicate that residual contamination is below safe levels.
HOW TO COMMENT: Send written comments by 5 p.m., Tues-
day, August 31, on the proposed remedial action to DEQ Project
Manager Bob Schwarz by email, phone or fax. Email:
Schwarz.bob@deq.state.or.us; phone 541-298-7255, ext. 230, or
800-452-4011, fax: 541-298-7330.

For more information about the site go to: http://www.deq.
state.or.us/lg/ECSI/ecsi.htm. Select “Search Complete ECSI Data-
base.. Enter the site ID number where indicated. For this site, the
ECSI number is 5145. Hit Submit. On the page that appears, click
on the site ID number.
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To schedule an appointment to review or to obtain a copy of the staff
report, please contact Mr. Schwarz.

THE NEXT STEP: Once the public comment period has closed,
DEQ will consider all comments before approving the remedial
action. DEQ will hold a meeting to receive comments about this site
if requested by 10 or more people or by a group with a membership
of 10 or more.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us. People with hearing impair-
ments may call 711.

REQUEST FOR COMMENTS
PROPOSED REMEDIAL ACTION AT SUNRIVER
OWNERS ASSOCIATION AMPHITHEATER SITE

COMMENTS DUE: 5 p.m. on September 1,2010
PROJECT LOCATION: Beaver Drive, Sunriver, Oregon
PROPOSAL: The Oregon Department of Environmental Quality
proposes to recommend a remedial action to address the presence of
asbestos containing material in soil at the Sunriver Owners Associ-
ation Amphitheater Site. DEQ has determined that the recommend-
ed remedial action meets state requirements to protect human health
and the environment.
HIGHLIGHTS: The recommended remedial action consists of cap-
ping the asbestos containing material in-place with clean soil,
asphalt, or concrete, and institutional controls to maintain and
monitor the cap.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Bend Office, 475 NE Bellevue Drive, Suite
110, Bend, Oregon 97701. To schedule an appointment to review the
file or ask questions, please contact Marcy Kirk at 541-633-2009. To
access site summary information and the staff report in DEQ’s
Environmental Cleanup Site Information (ECSI) database on the
Internet, go to http://www.deq.state.or.us/Ig/ECSI/ecsiquery.asp, then
enter 4179 in the Site ID box and click “Submit” at the bottom of the
page. Next, click the link labeled 4179 in the Site ID/Info column.
Send written comments by 5 p.m., September 1,2010 to Marcy Kirk,
Project Manager at the above address or to kirk.marcy@
deq.state.or.us.
THE NEXT STEP: DEQ will consider all public comments
received by the close of the comment period before making a final
decision regarding the recommended remedial action.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach (503)
229-5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-
6762; or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call the Oregon Telecom-
munications Relay Service at 1-800-735-2900. Give the phone
number (541-633-2009).

PUBLIC NOTICE
PROPOSED REMEDIAL ACTION FOR
FORMER NEW BEATTY STORE, BEATTY, OR

COMMENTS DUE: August 30,2010

PROJECT LOCATION: Beatty, Klamath County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a Conditional No Further Action decision regard-
ing cleanup activities at the above referenced site based upon an
approval of work done to date and a proposed Risk-Based Correc-
tive Action Plan.
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HIGHLIGHTS: The former New Beatty Store site consists of
approximately 0.9 acres and contains one building currently operated
as a restaurant. Petroleum contamination was discovered in both soil
and groundwater in May 1999 when four underground storage tanks
(USTs) were decommissioned by removal. Initial cleanup efforts
included the excavation and treatment on-site of approximately 90
cubic yards of petroleum contaminated soil (PCS). Subsequent site
investigations performed by DEQ Eastern Region Cleanup staff and
the consultant Hart-Crowser, determined the full nature, magnitude,
and extent of contamination both on and off-site.

Based upon the information obtained from the site investigations,
a conceptual site model was developed and a risk-based assessment
performed by the consultant Hart-Crowser, which recommended that
deed restrictions be placed on the extraction and use of shallow
groundwater within the impacted areas of the site.

If implemented as proposed, this risk-based corrective action plan

will achieve protective conditions at the site as defined in OAR 340-
122-0040.
COMMENT: All documents and reports pertaining to the recom-
mendation of acceptance of the proposed remedial action may be
reviewed by appointment, at DEQ’s office in Bend, 475 NE Belle-
vue Drive, Suite 110, Bend, OR 97701. To schedule an appointment
or make inquiries, please contact the project manager, Joe Klemz at
(541)633-2015.

Written comments should be sent to the attention of Mr. Klemz at
the address listed above and must be received by August 30, 2010.
Questions or comments may also be directed to Mr. Klemz via email
at klemz joe@deq.state.or.us or fax (541)388-8283.

NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

REQUEST FOR COMMENT
PROPOSED CLEANUP ACTIONS
REFORESTATION SERVICES, INC., SALEM, OREGON

COMMENTS DUE: August 30,2010

PROJECT LOCATION: 5669 Commercial St SE, Salem, Oregon
Proposal: The Department of Environmental Quality (DEQ) is pro-
posing a series of measures to address contamination present at the
Reforestation Services, Inc (RSI) property. The proposed cleanup
actions include focused excavation and off-site disposal of contam-
inated soil and solid wastes buried in trenches at the site, and engi-
neering controls (e.g., well abandonment) to prevent human contact
with groundwater containing low levels of solvents.
HIGHLIGHTS: RSI has been in the business of vegetation man-
agement since the 1950s using helicopters on forestlands and hi-rail
tankers and off-track trucks on railroad right-of-way property.
During the 1970s, RSI hired an excavation company to dig two dis-
posal trenches on site to crush and dispose of various materials
including discarded pesticide containers. Allegedly, chemicals had
been present in some of these containers and may have been released
when they were crushed.

A draft staff report outlining DEQ’s Recommended Remedial

Action is posted in DEQ’s Environmental Cleanup Site Information
(ECSI) database as explained below.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eugene office at 165 E 7th Ave, Ste 100,
Eugene, OR 97401. To schedule an appointment to review the file
or to ask questions, please contact Bill Mason at (541) 687-7427.
Summary information and a copy of the document referenced above
is available in DEQ’s ECSI database on the Internet. To review this
material, go to http://www.deq.state.or.us/lq/ECSI/ecsiquery.asp,
then enter 4928 in the Site ID box and click “Submit” at the bottom
of the page. Next, click the link labeled 4928 in the Site ID/Info col-
umn. To be considered, written comments should be sent to Bill
Mason, Project Manager, at the address listed above or by email at
mason.bill@deq.state.or.us, and must be received by 5:00 PM on
Monday, August 30, 2010. A public meeting will be held upon writ-
ten request by ten or more persons or by a group with a membership
of 10 or more.
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THE NEXT STEP: DEQ will consider all public comments
received by the date and time stated above before making a final deci-
sion regarding the proposed remedial actions taken at the site. A pub-
lic notice of DEQ’s final decision will be issued in this publication.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us. People with hearing impair-
ments may call DEQ’s TTY number, (800) 735-2900 or 711.

OPPORTUNITY TO COMMENT
PROPOSED CONDITIONAL NO FURTHER ACTION
MADARIAGA CHEVRON SERVICE STATION
JORDAN VALLEY, OREGON

COMMENT DUE: August 31,2010

PROJECT LOCATION: 607 Main Street, Jordan Valley
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is
proposing to issue a Conditional No Further Action (NFA) determi-
nation for Madariaga Chevron Service Station site located at 607
Main Street in Jordan Valley, Oregon. The site was an operating
petroleum service station.

The Leaking Underground Storage Tank (LUST) Program has
reviewed site assessment and remedial activities performed at the
site. The site is proposed for a risk-based closure and issuance of a
Conditional No Further Action determination. All of the potential
exposure concerns were addressed during the development of the
site-specific conceptual site model or through institutional controls
in the form of an Easement and Equitable Servitude (E&ES).

The E&ES will include the following restrictions: no beneficial use
of groundwater; no residential use; and the placement of a vapor bar-
rier beneath any buildings constructed on the property. A Contami-
nate Media Management Plan has been provided to the city and the
property owners within the impacted area.

Additional information concerning site-specific investigations and
remedial actions is available in DEQ’s LUST database located on the
web at http://www.deq.state.or.us/lq/tanks/lust/LustPublicLookup.
asp under LUST Number 23-89-0003.

Site specific information is also available by contacting Katie
Robertson, DEQ’s project manager for this site. The Administrative
File for this facility is located at DEQ’s Pendleton office, and can be
reviewed in person by contacting project manager at the number
below to arrange for an appointment.

HOW TO COMMENT: The public comment period will extend
from August 1 to 31, 2010. Please address all comments and/or
inquiries to the following address:

Katie Robertson

Department of Environmental Quality

700 SE Emigrant, Suite 330, Pendleton, OR 97801

(541) 278-4620

robertson katie@deq.state.or.us

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “Conditional
No Further Action” determination.

CHANCE TO COMMENT ON...
PROPOSED CONDITIONAL NO FURTHER ACTION
DECISION FOR THE JOEL OLSON TRUCKING SITE

COMMENTS DUE: August 31,2010, 5 pm
PROJECT LOCATION: The site is located at 17905 Beaver Falls
Road, Clatskanie, Oregon.
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PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on its
proposal for a “Conditional No Further Action” determination for the
Joel Olson Trucking site and termination of the existing Letter Agree-
ment.

HIGHLIGHTS: The 1.7 acre Joel Olson Trucking site is located in
Clatskanie adjacent to the Beaver Slough and Clatskanie River flood
plain. Previous site uses included a machine shop and a commercial
dairy. The site is mostly unpaved with one large building in the cen-
ter of the site. Sources of contamination to stormwater runoff include
leaks and spills from truck repair/washing and underground and
above ground storage tanks. A heating oil tank, likely used during
diary operations, was discovered during a 2007 soil removal.

JOT entered into a Letter Agreement with DEQ in 2004 and con-
ducted a site investigation of potential sources of contamination to
soil and groundwater. Investigation results indicate the presence of
total petroleum hydrocarbons, polynuclear aromatic hydrocarbons,
volatile organic chemicals and metals in surface and subsurface soil,
and at lower concentrations in groundwater. Risk assessment results
indicate that TPH and PAHs are present in subsurface soil at con-
centrations that exceed the TPH soil matrix concentration of 100
mg/kg, risk based criteria for direct contact for occupational work-
ers, and 10,000 mg/kg for combined diesel and oil concentrations,
in the northwest truck wash area located at the current stormwater
outfall. Concentrations of PAHs and lead in soil also exceed eco-
logical screening criteria.

The Expanded Preliminary Assessment Report recommended a soil
removal at the northwest truck wash area. The removal action was
completed in August 2007 and involved excavation and offsite dis-
posal of 190 tons of TPH and PAH contaminated soil, 300 gallons
of oil removed from a discovered underground boiler fuel tank and
piping, and the oil tank and piping and associated backfill soil. An
estimated 130 cubic yards of inaccessible contaminated subsurface
soil exceeding human health and ecological risk screening criteria
remains in the removal area, below the water table and adjacent to
the foundation of the onsite building. The residual contamination is
present at depth and is not expected to migrate to surface water or
present a threat to site occupational workers or ecological receptors
if left in place and properly managed with a soil management plan.

DEQ has concluded that no further actions are warranted for the

JOT site because risk based cleanup criteria for human and ecolog-
ical receptors are not exceeded at ground surface or in groundwater.
In addition, a soil management plan has been developed and
approved by DEQ to provide guidance for future site development
that may be conducted in the vicinity of the soil removal or that may
encounter other areas of unanticipated contamination that may pose
a risk to human or ecological receptors. All work under the existing
Letter Agreement has been completed and, with no further action
required at the site, the Agreement will be terminated upon final
payment of DEQ oversight costs.
HOW TO COMMENT: You can review the administrative record
for the proposed CNFA at DEQ’s Northwest Region east side office
located at 1550 NW Eastman Parkway, Suite 290, Gresham, Oregon.
For an appointment to review the files call (503)667-8414, extension
55026; toll free at (800)452-4011; or TTY at (503)229-5471. Please
send written comments to Bruce Gilles, Cleanup Program Manag-
er, DEQ Northwest Region East Side Office, 1550 NW Eastman
Parkway, Suite 290, Gresham, Oregon, 97030 or via email at:
gilles.bruce@deq.state.or.us. DEQ must receive written comments
by 5:00 p.m. on August 31, 2010. This notice will also be published
in the local newspaper The Clatskanie Chief.

DEQ will hold a public meeting to receive verbal comments if 10
or more persons, or a group with membership of 10 or more requests
such a meeting. Interest in holding a public meeting must be
submitted in writing to DEQ. If a public meeting is held, a separate
public notice announcing the date, time, and location of any public
meeting would be published in this publication.

DEQ is committed to accommodating people with disabilities at
our hearings. Please notify DEQ of any special physical or language
accommodations or if you need information in large print, Braille or
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another format. To make these arrangements, contact DEQ Com-
munications and Outreach at (503) 229-5696 or toll free in Oregon
at (800) 452-4011. People with hearing impairments may call DEQ’s
TTY number, (503)229-5471.

THE NEXT STEP: DEQ will consider all public comments
received by the deadline. In the absence of comments, DEQ will
issue the Conditional No Further Action.

NOTICE FOR COMMENT ON PROPOSED DELISTING
ICN PHARMACEUTICALS SITE

COMMENTS DUE: August 31,2010

PROJECT LOCATION: 6060 NE 112th Ave, Portland, OR
PROPOSAL: As required by OAR 340.122.0078, the Department
of Environmental Quality (DEQ) invites public comment on the pro-
posal to remove the ICN Pharmaceuticals site from the Confirmed
Release List and Inventory of sites requiring further action to address
environmental issues.

HIGHLIGHTS: Between 1961 and 1980 United Medical Labora-
tory and subsequently ICN used the property at 6060 NE 112th Ave.
as a mail-order clinical laboratory. ICN Pharmaceuticals shut down
the laboratory in 1980 and demolished buildings during 1993 and
1994. DEQ investigations at the site revealed high concentrations of
volatile organic contaminants such as trichloroethene,
dichloroethene, vinyl chloride, benzene and toluene in groundwater
in the vicinity of a former dry well located on the property.

Cleanup of contaminated groundwater at the site using a six-phase
electrical resistive heating and vapor extraction process was con-
ducted between May 2000 and November 2001. The existing treat-
ment system vents and wells were then used to inject air into the
groundwater with the intent of improving conditions for biodegra-
dation of the remaining contaminants.

Groundwater monitoring data collected during and after cleanup
indicated that the cleanup technologies were successful in reducing
groundwater contamination to levels protective of human health and
the environment and, in October 2005, DEQ issued a No Further
Action determination with the exception of long-term monitoring to
ensure contaminant concentrations remained stable or declined. In
the Fall 2009, ICN completed 5 years of post remediation monitor-
ing. Data collected documents stable or decreasing trends in ground-
water contamination. DEQ has therefore concluded that no additional
monitoring is required and the site can be removed from the con-
firmed release list and cleanup site Inventory.

HOW TO COMMENT: Site files supporting the decision to remove
the site from the Inventory are available for public review at DEQ’s
Northwest Region Office in Portland. To schedule an appointment
to review files in call (503) 229-6729. The DEQ Project Manager is
Jennifer Sutter, (503) 229-6148. Written comments should be sent
to the Project Manager at the DEQ, Northwest Region, 2020 SW 4th
Ave., Portland, OR 97201 or sutter.jennifer@deq.state.or.us by
August 31, 2010.

THE NEXT STEP: DEQ will consider all public comments and the
Regional Administrator will make and publish the final decision after
consideration of these comments.

REQUEST FOR COMMENTS
PROPOSED CLEANUP APPROACH FOR PACIFICORP
YOUNGS BAY UPLAND AREA

COMMENTS DUE: 5 p.m., August 31,2010

PROJECT LOCATION: 1224 West Marine Drive Astoria, OR
PROPOSAL: The Department of Environmental Quality invites
public comment on the proposed cleanup approach for contaminat-
ed soil at the PacifiCorp property located on the north side of Youngs
Bay. In February 2005, DEQ issued a record of decision for a
removal action that addressed shoreline and off-shore contamination
associated with the site. The subject proposal addresses residual con-
tamination and previously capped contamination in the upland
portion of the site. DEQ proposes that contaminated soil outside the
existing capped area be excavated and contained onsite in an exten-
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sion of the existing cap. A small portion of this material meeting reg-
ulatory hot-spot criteria would be transported off-site for disposal in
a permitted landfill.

HIGHLIGHTS: The PacifiCorp-Youngs Bay site consists of an
upland area that is approximately 4.5 to 5 acres in size, a shoreline
slope that separates the upland from the intertidal area, and an off-
shore zone of intertidal mudflats that extends southward several hun-
dred feet into Youngs Bay. In the summer of 2005 PacifiCorp
removed a portion of the off-shore tar and capped the remaining tar
as described in the DEQ record of decision. Maintenance of the in-
water cap continues today.

Investigation of the site began in 1984 when PacifiCorp employ-
ees observed oily materials emerging through an asphalt surface in
the site’s southeast corner. Elevated concentrations of polycyclic aro-
matic hydrocarbons, benzene, metals, and PCBs were detected in site
soils. In 1987, PacifiCorp demolished the majority of site structures
and placed this material in the southeastern portion of the site. This
area was then covered with clean fill and the entire site was fenced.
In 2000, DEQ re-evaluated the site information and recommended
additional investigation. Additional soil sampling revealed that resid-
ual polycyclic aromatic hydrocarbons were present at concentrations
that posed a potential risk exceeding DEQ’s protective standards for
commercial/industrial site use. More detailed characterization
conducted in 2009 provided sufficient data to define areas of soil
contamination that would need to be remediated to reduce risks to
protective levels.

DEAQ is proposing that the most contaminated soil be excavated and
material meeting hot spot criteria disposed of at a permitted landfill.
Remaining contaminated soil would be contained onsite in an exten-
sion of the existing capped area. Excavated areas would be backfilled
with clean sand and soil and hydro seeded. Soil would be excavat-
ed to the extent that remaining concentrations would be low enough
to be safe for commercial/industrial site use.

The proposed remedy is considered to be consistent with Oregon
rule and statute and, if properly implemented, protective of public
health and the environment.

HOW TO COMMENT: A DEQ staff report outlining the proposed
cleanup approach will be available for public review at the Astoria
Public Library (450 10th St., Astoria), DEQ’s North Coast Branch
Office in Warrenton (65 N. Highway 101, Suite G), and DEQ’s
Northwest Region Office in Portland beginning August 2, 2010. To
schedule an appointment to review files in DEQ’s Northwest Region
office, call (503) 229-6729. The DEQ Project Manager is Jennifer
Sutter, (503) 229-6148. Written comments should be sent to the
Project Manager at the DEQ, Northwest Region, 2020 SW 4th Ave.,
Portland, OR 97201 or sutter.jennifer@deq.state.or.us by August 31,
2010. For more information contact Jennifer at (503) 229-6148.
THE NEXT STEP: DEQ will consider all public comments and the
Regional Administrator will make and publish the final decision after
consideration of these comments.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call DEQ’s 711.

PUBLIC NOTICE
DEQ SELECTS CLEANUP ACTIONS FOR
POST OFFICE DISTRIBUTION CENTER IN
DOWNTOWN PORTLAND

PROJECT LOCATION: 715 NW Hoyt St., Portland, OR
PROPOSAL: The Oregon Department of Environmental Quality
has selected cleanup actions to address soil and groundwater
contamination at the United States Postal Service Processing and
Distribution Center in downtown Portland. Cleanup actions required
by DEQ are presented in the July 2010 record of decision for the site
available at DEQ or on DEQ’s website.
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HIGHLIGHTS: The approximately 13-acre post office property is
located in an area of mixed commercial and residential development
in downtown Portland. All outgoing mail for the State of Oregon is
processed through the facility. The site contains three buildings (pro-
cessing and distribution center, vehicle maintenance facility, and
parking garage) with the remainder covered by paving. Postal oper-
ations began on the site in the early 1960s. From the late 1800s to
1950s, the site was used as a rail yard. A gas manufacturing plant
operated in the northwest site corner from approximately 1893 to the
1930s. Multiple phases of site investigation have been completed on-
site. Since 1999, DEQ Voluntary Cleanup Program has been over-
seeing the investigations. Investigation has identified wide-spread
contamination of shallow soil with arsenic, and lesser contamination
by other metals and organic contaminants. In the northwest site cor-
ner, there is deeper soil and groundwater contamination associated
with former gas plant. Risk assessment work (finalized 2008) has
identified two ‘use’ scenarios for the site, each of which poses
different risks.

Under continued post office operation, risk is limited to utility
workers provided that site buildings and paving remain intact. If the
site is redeveloped, there is a greater risk posed to potential site occu-
pants including commercial workers and urban residents. Possible
cleanup options for the site were evaluated in the 2008 Focused
Feasibility Study completed for DEQ.

Based on this document, and an independent analysis of site con-
ditions and risk, DEQ has selected the following remedial actions to
address contamination at the site: a) for existing site use and con-
tinuation of that site use by the U.S. Postal Service, maintenance of
site buildings and paving to prevent post office worker exposure to
contaminated soil, and use of a notification plan and protective equip-
ment to prevent on-site utility workers from exposure to soil and
groundwater contamination; b) for the hypothetical redevelopment
of the site, removal of high concentration (hot spot) soil, installation
of barriers to prevent vapor migration (as needed), capping of the site
to prevent contact with contaminated soil, and use of a notification
plan and personal protective equipment to prevent utility and con-
struction worker exposure to site contamination. The selected rem-
edy is considered to be consistent with Oregon rule and statute and
protective of human health.

FOR MORE INFORMATION: The project file may be reviewed
by appointment at DEQ’s Northwest Region office at 2020 SW
Fourth Avenue, Suite #400, Portland, OR 97201. To schedule an
appointment to review the file or to ask questions, please contact
Dawn Weinberger at (503) 229-6729. Summary information and a
copy of DEQ’s Record of Decision are available at http://www.deq.
state.or.us/Webdocs/Forms/Output/FPController.ashx ?Sourceld=218
3&SourceldType=11

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call 711.

REQUEST FOR COMMENTS
PROPOSED CONDITIONAL NO FURTHER
ACTION DETERMINATION REGARDING JH BAXTER
EASTERN YARD, EUGENE, LANE COUNTY

COMMENTS DUE: August 30,2010

LOCATION OF CONTAMINATION: The site is located at locat-
ed at 85 Baxter Street, Eugene, Oregon.

HIGHLIGHTS: Historical wood treating activities contaminated
shallow soil and groundwater at the JH Baxter site with arsenic and
pentachlorophenol. The eastern 11 acres of the site are only con-
taminated with arsenic, which is tightly bound up in the soils and
does not leach to groundwater at the site. Arsenic contaminated soil
at the site poses an unacceptable risk to site workers by direct expo-
sure. In 2007, Baxter installed a cap over the eastern 11 acres of the
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site. The cap consisted of geotextile fabric overlain by a foot of clean
gravel. This cap eliminates the risk posed by the contaminated soil
on this portion of the site. However, in order to be an effective
remedy for the problem, the cap will require regular inspection and
maintenance under a deed restriction.

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) has concluded that there is no current unacceptable risk to site
workers or nearby residents from contaminated soils beneath the
eastern 11 acres of the site. DEQ proposes to prepare a deed restric-
tion requiring Baxter or other future owners to maintain the cap
indefinitely. The deed restriction will also require that the area be
fenced off from the rest of the site to prevent re-contaminating it.
Once this remedy is in place, DEQ proposes preparing a condition-
al no further action determination for the eastern portion of the site,
requiring long term maintenance of the cap and recording of the deed
restriction. On August 1 through August 30, 2010, DEQ is accept-
ing comments from the public on the proposed determination. It is
important to understand that this determination only applies to the
eastern 11 acres of the site and not to the central area of the site where
the wood treatment or storage currently occurs.

HOW TO COMMENT: A staff report describing the proposed
determination is available at DEQ’s Western Region Office, at 165
E 7th, Suite 100, Eugene, Oregon 97401, or electronically by request
to brown.geoff@deq.state.or.us. To review files at DEQ’s office,
please contact DEQ’s file review coordinator at (541) 686-7819 to
make an appointment. Written comments may be submitted to Geoff
Brown, DEQ Cleanup Project Manager, by email at brown.geoftf@
deq.state.or.us ; by mail at DEQ, 167 E 7th, Suite 100, Eugene,
Oregon 97401; or by fax at 541-686-7551. Comments must be
submitted in writing not later than August 30, 2010. Upon written
request by 10 or more persons or by a group having 10 or more
members submitted by August 30,2010, DEQ will conduct a pub-
lic meeting for the purpose of receiving verbal comments regarding
the proposed settlement.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. After considering public com-
ments, DEQ will accept, modify, or reject the proposed remedy for
the site. If DEQ accepts the proposed remedy, the next step will be
to prepare a letter of No Further Action for the site.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DETERMINATION
REGARDING THE RAVIA PROPERTY HEATING OIL
RELEASE, DAYTON, YAMHILL COUNTY

COMMENTS DUE: August 30,2010

LOCATION OF CONTAMINATION: The site is located at locat-
ed at 1700 Wallace Road, Dayton, Oregon.

HIGHLIGHTS: An underground heating oil tank at the property
leaked, causing contamination to soil and groundwater, which was
discovered in 2006. After excavation of contaminated soils in 2007,
remaining soil impact and shallow groundwater were treated using
chemical oxidants. Post-cleanup conditions at the site do not pose a
risk to future residents or ecological receptors.

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) has concluded that there is no unacceptable risk to current or
future site users and no further action is required for the property. On
August 1 through August 30, 2010, DEQ is accepting comments
from the public on the proposed determination.

HOW TO COMMENT: A staff report describing the proposed
determination is available at DEQ’s Western Region Office, at 165
E 7th, Suite 100, Eugene, Oregon 97401, or electronically by request
to brown.geoff@deq.state.or.us. To review files at DEQ’s office,
please contact DEQ’s file review coordinator at (541) 686-7819 to
make an appointment. Written comments may be submitted to Geoff
Brown, DEQ Cleanup Project Manager, by email at brown.geoff@
deq.state.or.us ; by mail at DEQ, 167 E 7th, Suite 100, Eugene,
Oregon 97401; or by fax at 541-686-7551. Comments must be sub-
mitted in writing not later than August 30, 2010. Upon written
request by 10 or more persons or by a group having 10 or more
members submitted by August 30,2010, DEQ will conduct a pub-
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lic meeting for the purpose of receiving verbal comments regarding
the proposed settlement.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. After considering public com-
ments, DEQ will accept, modity, or reject the proposed remedy for
the site. If DEQ accepts the proposed remedy, the next step will be
to prepare a letter of No Further Action for the site.

PROPOSED CONDITIONAL NO FURTHER ACTION
GEM STOP #50 & #52, LA GRANDE, OREGON

COMMENT DUE: August 31,2010

PROJECT LOCATION: 2706 & 2614 Island Avenue, La Grande
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is
proposing to issue a Conditional No Further Action (NFA) determi-
nation for the Gem Stop site that consists of two gasoline service
stations located at 2706 Island Avenue (Gem Stop 50) and 2614
Island Avenue (Gem Stop 52) in La Grande, Oregon. These sites are
operating petroleum service stations.

The Voluntary Cleanup Program has reviewed site assessment and
remedial activities performed at the site. The site is proposed for a
risk-based closure and issuance of a Conditional No Further Action
determination. All of the potential exposure concerns were addressed
during the development of the site-specific conceptual site model or
will be addressed through institutional controls in the form of deed
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notices in the form of a Notice of Environmental Contamination on
impacted off-site properties and in the form of Easement and
Equitable Servitudes (E&ES) on the two on-site properties. The
E&ES will prohibit beneficial use of groundwater.

Additional information concerning site-specific investigations and
remedial actions is available through DEQ’s Environmental Cleanup
Site Information (ECSI) database located at http://www.deq.
state.or.us/lg/ecsi/ecsi.htm under Site ID 3886.

Site specific information is also available by contacting Katie
Robertson, DEQ’s project manager for this site. The Administrative
File for this facility is located at DEQ’s Pendleton office, and can be
reviewed in person by contacting project manager at the number
below to arrange for an appointment.

HOW TO COMMENT: The public comment period will extend
from August 1 to 31, 2010. Please address all comments and/or
inquiries to the following address:

Katie Robertson

Department of Environmental Quality

700 SE Emigrant, Suite 330, Pendleton, OR 97801

(541) 278-4620

robertson katie@deq.state.or.us

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “Conditional
No Further Action” determination.
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NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Licensed Social Workers
Chapter 877

Rule Caption: Proposed rules implementing Senate Bill 177
(2009), and House Bill 2345 (2009).
Date: Time: Location:
9-21-10 8 a.m. 3218 Pringle Rd. SE,

2nd Floor Conference Rm.

Salem, OR
Hearing Officer: Rebecca Rasmussen, Board Chair
Stat. Auth.: ORS 675.510-675.600, 675.990-675.994, 676.150 &
676.15 - 676.177
Other Auth.: SB 177 (2009), HB 2059 (2009) & HB 2345 (2009)
Stats. Implemented: ORS 675.510-675.600, 676.150 & 675.990 -
675.994
Proposed Adoptions: 877-001-0006, 877-001-0015, 877-001-
0025, 877-005-0101, 877-015-0105, 877-015-0108, 877-015-0131,
877-015-0136, 877-015-0146, 877-015-0155, 877-040-0018
Proposed Amendments: 877-001-0005, 877-010-0005, 877-010-
0010, 877-010-0015, 877-010-0020, 877-010-0025, 877-010-0030,
877-010-0040, 877-010-0045, 877-020-0000, 877-020-0005, 877-
020-0008, 877-020-0010, 877-020-0016, 877-020-0046, 877-020-
0055, 877-022-0005, 877-025-0001, 877-025-0006, 877-025-0011,
877-025-0016, 877-025-0021, 877-030-0025 through 877-030-0100,
877-040-0000, 877-040-0003, 877-040-0010, 877-040-0050
Proposed Repeals: 877-020-0015, 877-020-0020, 877-020-0030,
877-030-0050, 877-035-0000 — 877-035-0015
Last Date for Comment: 9-21-10, 10 a.m.
Summary: Implements Senate Bill 177 (2009) provisions that
become law on January 1, 2011, including requirements for appli-
cation and renewal for new non-clinical licensing options that
become available then: registered Bachelors of Social Work — RBSW,
and Licensed Masters of Social Work — LMSW. Moves all licenses
issued by the Board, except Clinical Social Work Associates, to 2-
year licensure. Defines certain terms used in the definition of clini-
cal social work in ORS 675510(2). Adopts rule exempting MSW stu-
dents engaging in clinical social work from the mandatory licensure
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requirement for clinical social work. Consolidates mandatory report-
ing requirements, including those required by House Bill 2059
(2009), into one section of the Board’s Ethics Code. Applies the
Board’s Ethics Code to all regulated social workers. Adopts the tem-
porary rule to implement House Bill 2345, which eliminates the
Board’s Impaired Professional’s Program. Adopts the definition
of impairment required by HB 2345, and related changes to the
complaint management rules.

Rules Coordinator: Martin Pittioni

Address: Board of Licensed Social Workers, 3218 Pringle Rd. SE,
Suite 240, Salem, OR 97302

Telephone: (503) 373-1163

Board of Nursing
Chapter 851

Rule Caption: Rules to provide consistent language regarding
violations relating to impairment.

Date: Time: Location:
9-16-10 9 am. 17938 SW Upper Boones
Ferry Rd.

Portland, OR 97224
Hearing Officer: Patricia Markesino, Board President
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.150
Proposed Amendments: 851-045-0070
Last Date for Comment: 9-14-10, 5 p.m.
Summary: These rules cover the standards and scope of practice for
the licensed practical nurse and registered nurse. This new proposed
rule will provide consistent language regarding violations relating to
impairment.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Clarification provided to rules relating to nurse
practitioner continuing education and certification.

Date: Time: Location:
9-16-10 9 a.m. 17938 SW Upper Boones
Ferry Rd.

Portland, OR 97224
Hearing Officer: Patricia Markesino, Board President
Stat. Auth.: ORS 678.380
Stats. Implemented: ORS 678.380
Proposed Amendments: 851-050-0138
Last Date for Comment: 9-14-10, 5 p.m.
Summary: These rules cover nurse practitioners. This rule amend-
ment is to provide clarification to the rules relating to nurse practi-
tioner continuing education and certification.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Rules identify accreditation bodies for continuing
education presented to meet CNS certification and renewal require-
ments.

Date: Time: Location:
9-16-10 9 a.m. 17938 SW Upper Boones
Ferry Rd.

Portland, OR 97224
Hearing Officer: Patricia Markesino, Board President
Stat. Auth.: ORS 678.372
Stats. Implemented: ORS 678.372
Proposed Amendments: 851-054-0010, 851-054-0040, 851-054-
0050, 851-054-0055
Last Date for Comment: 9-14-10, 5 p.m.
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Summary: These rules cover the Clinical Nurse Specialists. These

rule amendments specify accreditation bodies for continuing edu-

cation presented to meet certification and renewal requirements.
This hearing was originally scheduled for June 17, 2010. That

hearing date has been canceled and this notice reschedules that hear-

ing for September 16, 2010.

Rules Coordinator: KC Cotton

Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,

Portland, OR 97224

Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Rules to provide consistent language regarding to
violations relating to impairment.

Date: Time: Location:
9-16-10 9 am. 17938 SW Upper Boones
Ferry Rd.

Portland, OR 97224
Hearing Officer: Patricia Markesino, Board President
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.150
Proposed Amendments: 851-063-0090
Last Date for Comment: 9-14-10, 5 p.m.
Summary: These rules cover standards and authorized duties for cer-
tified nursing assistants and certified medication aides. This rule
amendment provides consistent language regarding violations
relating to impairment.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638
Board of Optometry
Chapter 852

Rule Caption: Establishes requirements for optometry business
entity organizations.

Date: Time:
9-10-10 1 p.m.

Location:

1900 Hines St. SE,

Mezzanine Level

Salem, OR 97302

Hearing Officer: Michelle Monkman, O.D.

Stat. Auth.: ORS 58, 63 & 683

Stats. Implemented: ORS 58.367,63.074 & 683.270(11)
Proposed Adoptions: 852-020-0045

Last Date for Comment: 9-10-10

Summary: Establishes requirements for optometry business entity
organization.

Rules Coordinator: David W. Plunkett

Address: Board of Optometry, PO Box 13967, Salem, OR 97309
Telephone: (503) 399-0662

Board of Parole and Post-Prison Supervision

Chapter 255
Rule Caption: Adopts guidelines for setting parole deferral
periods.
Date: Time: Location:
8-26-10 9 am. 2575 Center St. NE, Rm. 108

Salem, OR 97301-4621
Hearing Officer: Aaron Felton
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115 & 2009 OL
Ch. 660
Stats. Implemented: ORS 144.228, 144.232,163.105, 163.115 &
2009 OL Ch. 660
Proposed Adoptions: 255-062-0006, 255-062-0011, 255-062-
0016, 255-062-0021, 255-062-0026, 255-062-0031
Last Date for Comment: 8-26-10
Summary: Division 62 rules put in place procedures for imple-
menting statutory changes that: (1) prohibit the Board from holding
a subsequent hearing after the Board denies a petition for a change
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in terms of confinement of an inmate convicted of aggravated mur-
der or murder in less than two years, or more than 10 years, from the
denial date; and (2) prohibit the Board from granting a release date
in less than two years, or more than 10 years, after the Board denies
a firm parole or post-prison supervision release date for certain
inmates.

Rules Coordinator: Michelle Mooney

Address: Board of Parole and Post-Prison Supervision, 2575
Center St. NE, Suite 100, Salem, OR 97301

Telephone: (503) 945-0914

ecccccccoe

Rule Caption: Amending Division 30 to update the guidelines of
when victims and District Attorneys are provided notice of upcom-
ing hearings.
Stat. Auth.: ORS 144.120(7) & 144.130
Stats. Implemented: ORS 144.120(7) & 144.130
Proposed Amendments: 255-030-0013
Last Date for Comment: 8-23-10
Summary: Division 30 rules provide guidelines for the procedure
of notifying victims and the District Attorney of all upcoming hear-
ings. This amendment will update the rule to reflect current Board
practice of providing notice at least 90 days before all hearings.
Rules Coordinator: Michelle Mooney
Address: Board of Parole and Post-Prison Supervision, 2575
Center St. NE, Suite 100, Salem, OR 97301
Telephone: (503) 945-0914
Board of Psychologist Examiners
Chapter 858

Rule Caption: Rule corrections and updates; Board per diem;
notice of proposed rulemaking requirements.
Stat. Auth.: ORS 675.010-675.150
Stats. Implemented: ORS 675.100(5) & 675.110(17)
Proposed Amendments: 858-010-0005, 858-010-0007, 858-010-
0010, 858-010-0015, 858-010-0016, 858-010-0017, 858-010-0020,
858-010-0030, 858-010-0034, 858-010-0036, 858-010-0055, 858-
020-0045, 858-030-0005, 858-040-0015, 858-040-0026, 858-040-
0035, 858-040-0036, 858-040-0055
Last Date for Comment: 8-25-10, Close of Business
Summary: Sets a $50 a day per diem for Board members for Board
meetings; deletes requirement that notice of proposed rulemakings
be sent to the Associated Press; other minor housekeeping items.
Rules Coordinator: Debra Orman McHugh
Address: 3218 Pringle Rd. SE, #130, Salem, OR 97302
Telephone: (503) 373-1155

Construction Contractors Board

Chapter 812

Rule Caption: New definitions, larger bond requirements, lapsed
license, close untimely complaints, lead-based paint, continuing
education.
Date:
8-17-10

Location:

West Salem Roth’s IGA

1130 Wallace Rd., Santiam Rm.
Salem, OR

Hearing Officer: Rob Hernandez

Stat. Auth.: ORS 670.310, 701.068, 701.085 (2005), 701.088,
701.124,701.126,701.235,701.350, & 701.515

Stats. Implemented: ORS 183.415, 183.460, 183.470, 183.480,
701.005, 701.056, 701.063, 701.068, 701.085 (2005), 701.088,
701.094, 701.124, 701.126, 701.133, 701.140, 701.145, 701.146,
701.350,701.355, & 701.505-701.520

Proposed Adoptions: 812-002-0390, 812-007-0302, 812-021-
0016

Proposed Amendments: 812-003-0175, 812-003-0290, 812-003-
0330, 812-004-0260, 812-004-0400, 812-004-0550, 812-005-0210,
812-007-0020, 812-008-0074, 812-020-0055, 812-021-0025

Last Date for Comment: 8-17-10, 11 a.m.

Time:
11 am.
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Summary: ¢ 812-002-0390 is adopted to add a general definition for
the term “key employee” to the definition section of the rules,
Division 2.

* 812-003-0175 is amended to provide for greater protection when
a residential general or residential specialty contractor with unpaid
construction debts attempts to relicense as a residential limited con-
tractor and thereby avoid the increased bond requirements.

¢ 812-003-0290 is amended to conform to ORS 701.063(4).

* 812-003-0330, 812-004-0260, and 812-004-0400, are amended
to change the process the CCB uses to handle untimely complaints.
Rather than issue an order of dismissal subject to contested case
review, the agency will close the complaints. The result will be an
order in other than a contested case. As such, review is by the circuit
court.

* 812-004-0550 is amended to eliminate dismissal for untimely fil-
ing from agency proposed default orders. Those orders are subject
to contested case hearings. This is part of other changes to treat
untimely claims as closures, subject to review as orders in other than
contested cases.

* 812-005-0210 is amended to provide for greater protection when
a residential general or residential specialty contractor with unpaid
construction debts attempts to re-license as a residential limited con-
tractor and thereby avoid the increased bond requirements.

* 812-007-0020 has the following amendments: 812-007-0020(2)
is amended to separate the treatment of training providers for LBP
activities from those for LBP renovation. The former are limited to
providers accredited by the Health Division. The latter may include
those accredited by the EPA. 812-007-0020 is amended to add new
definition for the terms: “certified renovator”, “component or build-
ing component”, and “recognized test kit”. These definitions paral-
lel those used by the EPA in 40 CFR §745.83 and the DHS rules in
333-070-0085. The definitions are necessary because the terms are
used in CCB’s new rule, OAR 812-007-0302. OAR 812-007-0020
formerly (5) is amended to correct an error and is renumbered (6).
Child-occupied facilities are those used by children “under age six”
not “six years of age or under.” The correct standard is taken from
the federal regulation, 40 CFR §745.83, and is used in the Oregon
Health Division’s definition rule, OAR 333-070-0085(9). The cor-
rect language is also used in other parts of CCB’s own rules (e.g., the
remainder of the definition contains the language “under age six.”).

* 812-007-0302 is adopted to parallel a similar rule in the EPA reg-
ulations, 40 CFR § 745.82, and the DHS rules, OAR 333-070-
0075(3). The rule provides for two significant exceptions from com-
pliance with the LBP renovation rules. The first is where a lead
assessor lead inspector determines, in writing, that components
affected by a renovation do not contain (except as allowed) lead-
based paint. The second is where a certified renovator, using an
approved test kit, determines that components affected by a renova-
tion do not contain (except as allowed) lead-based paint.

e 812-008-0074 is amended revise the education provider
requirements. If an education provider is “doing business” (for prof-
it) in Oregon and is a business entity from another state (e.g., foreign
corporation or LLC), it must file an application for authority with the
Corporation Division to do business. All businesses need to register
their ABNs. These rules require businesses follow these basic laws
and demonstrate their compliance on the application form.

* 812-020-0055 is adopted to remove the definition of “key
employee” from the chapter on commercial contractor continuing
education. The definition should be inclusive for all laws and rules
relating to commercial contractor key employees. See 812-002-0390.

* 812-021-0016 is adopted to “establish reasonable fees for cours-
es and instruction provided by the board” as authorized in ORS
701.126(1). CCB has determined that $35/hour is a reasonable fee.
For persons that purchase three or more one-hour courses, CCB will
reduce the fee to $33/hour. CCB may charge for processing, shipping
and handling

* 812-021-0025 is amended to require that BEST providers would
post a $20,000 surety bond as a requirement for becoming an
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approved provider. It was not contemplated that the bonding require-
ment would cover providers of training in building codes or “green”
building practices. CCB proposes to amend the rule to reflect this
intent.
Rules Coordinator: Catherine Dixon
Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310
Telephone: (503) 378-4621, ext. 4077

Department of Administrative Services

Chapter 125

Rule Caption: Qualified Rehabilitation Facility (QRF) Program
Rules.
Date:

8-17-10

Location:

1225 Ferry St. SE

Mt. Mazama Conference Rm.
Salem, OR

Time:
1:30 p.m.

Hearing Officer: Brenda Brown
Stat. Auth.: ORS 279.850(1)(c)
Stats. Implemented: ORS 279.835, 279.840, 279.845,279.850 &
279.855
Proposed Adoptions: 125-055-0016, 125-055-0017
Proposed Amendments: 125-055-0005, 125-055-0010, 125-055-
0015, 125-055-0020, 125-055-0025, 125-055-0030, 125-055-0035,
125-055-0040, 125-055-0045
Last Date for Comment: 8-17-10, 5 p.m.
Summary: In 1977, the Oregon Legislature passed the “Products of
Disabled Individuals” act or Qualified Rehabilitation Facility
(QRF) law. The QRF law obliges all state and local governments,
school districts and other tax supported political bodies in Oregon,
to purchase goods and services from QRFs when the product or serv-
ice meets their requirements. The Rules interpreting these statutes
were revised in 2003. A QRF Advisory Council of diverse stake-
holders was convened in the fall of 2007. This Advisory Council
acted as the Administrative Rules Advisory Committee and met until
early summer of 2009. During this period they reviewed the QRF
rules for accountability and transparency. That Advisory Committee
made rule revision recommendations to DAS.
Rules Coordinator: Yvonne Hanna
Address: Department of Administrative Services, 155 Cottage St.
NE, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Establishes the Oregon Educators Benefit Board
policy for eligibility violations and policy term violations.
Date: Time: Location:
8-23-10 10 a.m. PEBB/OEBB Boardroom

1225 Ferry St. SE

Salem, OR 97301
Hearing Officer: OEBB Staff
Stat. Auth.: ORS 243.860-243.886
Stats. Implemented: ORS 243.864(a)
Proposed Adoptions: 111-080-0040, 111-080-0045, 111-080-
0050
Last Date for Comment: 8-31-10, 5 p.m.
Summary: OARs 111-080-0040, 111-080-0045 and 111-080-0050
establish OEBB’s policy for eligibility violations and policy term vio-
lations which pertain to and affect OEBB members.
Rules Coordinator: April Kelly
Address: Department of Administrative Services, Oregon Educators
Benefit Board, 1225 Ferry St. SE, Suite B, Salem, OR 97301
Telephone: (503) 378-6588
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Department of Administrative Services,
Public Employees’ Benefit Board
Chapter 101

Rule Caption: Changes benefits rules responsive to Board action,
and procurement/contracting rules per recent DOJ review.
Date: Time: Location:
9-9-10 3:30—4:30 p.m. PEBB/OEBB Boardroom

1225 Ferry St. SE, Suite B

Salem, OR 97301
Hearing Officer: Cherie M. Taylor
Stat. Auth.: ORS 243.125
Other Auth.: ORS 279.845(1)(c)
Stats. Implemented: ORS 183.310-183.550, 192.660, 243.061 -
243.302,292.051 & 659A.060-659A.069
Proposed Adoptions: 101-020-0066
Proposed Amendments: 101-002-0005, 101-002-0010, 101-005-
0010, 101-005-0020, 101-005-0030, 101-005-0040, 101-005-0050,
101-005-0070, 101-005-0090, 101-005-0105, 101-005-0110, 101-
005-0120, 101-005-0130, 101-005-0140, 101-020-0015, 101-050-
0005, 101-050-0010, 101-050-0015, 101-050-0020
Proposed Repeals: 101-001-0010, 101-002-0015, 101-002-0020,
101-005-0060, 101-006-0010, 101-006-0020, 101-050-0025
Last Date for Comment: 9-9-10, 5 p.m.
Summary: Adoptions, amendments and repeals contained herein are
in response to: (1) improved, clarified or incorporated changes nec-
essary due to Board action, taken at its June 15,2010 Board meet-
ing (Bdattach.2, “PEBB Oregon Administrative Rules”); and (2)
DOlJ-reviewed rule changes clarifying that DOJ Model Public Con-
tract Rules may apply when PEBB’s and DAS’s procurement and
contracting rules do not.
Rules Coordinator: Cherie M. Taylor
Address: Department of Administrative Services, Public Employees’
Benefit Board, 1225 Ferry St. SE, Suite B, Salem, OR 97301
Telephone: (503) 378-6296

Department of Agriculture
Chapter 603

Rule Caption: Amends brucellosis testing and importing require-
ments for cattle.

Date: Time: Location:
8-25-10 1 p.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 596

Stats. Implemented: ORS 596.020 & 596.331

Proposed Amendments: 603-011-0270

Last Date for Comment: 8-30-10

Summary: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. Brucellosis is a highly contagious disease spread by
direct contact. The domestic livestock in the United States are cur-
rently considered free from brucellosis infection. These amendments
will update and clarify the rule and bring it into alignment with
national guidelines.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccos

Rule Caption: Adopt NIST Handbooks and ASTM Specifications;
Prohibit VTM ATC; Clarify Biodiesel Blending Additive.
Date: Time: Location:
8-24-10 10-11 a.m. ODA Bldg.
635 Capitol St. NE
Salem, OR 97301-2532
Hearing Officer: Staff
Stat. Auth.: ORS 618.031, 646.922, 646.925 & 646.957
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Stats. Implemented: ORS 618.036, 618.051, 646.921, 646.922,
646.925 & HB 3693
Proposed Amendments: 603-027-0105, 603-027-0180, 603-027-
0206, 603-027-0220, 603-027-0400, 603-027-0410, 603-027-0420,
603-027-0430, 603-027-0490, 603-027-0635, 603-027-0655, 603-
027-0680, 603-027-0700
Last Date for Comment: 8-31-10
Summary: The proposed administrative rule amendments would: (1)
adopt the 2010 Edition national Institute of Standards and technol-
ogy (NIST) Handbook 44; (2) adopt the 2009 Edition NIST Hand-
book 130, Packaging and Labeling, Method of Sale of Commodities,
and Examination Procedure for Price Verification model regulations;
(3) prohibit use of automatic temperature compensation (ATC) on
vehicle tank meter (VIM) systems; (4) adopt the 2010 Edition
ASTM International specifications for motor fuels; (5) adopt mini-
mum motor octane number for gasoline; (6) clarify analysis of in-
state and imported biodiesel; (7) define analysis laboratory require-
ments; (8) allow additives to biodiesel blends 10/1-10 to 2/28/11; and
(9) editorial amendments.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583
Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Rule updates definition of “pattern of violation”
used in enforcement penalty matrix.
Date: Time: Location:
8-17-10 10 a.m. 1535 Edgewater St. NW

Salem, OR 97304
Hearing Officer: James Hanson
Stat. Auth.: ORS 446.995 & 455.895
Stats. Implemented: ORS 446.995 & 455.895
Proposed Amendments: 918-001-0036
Last Date for Comment: 8-23-10, 5 p.m.
Summary: This rule updates the definition of a “pattern of violation”
that is used by the different advisory boards of the State Building
Codes Division in applying the civil penalty matrix for enforcement
cases. The civil penalty imposed for a violation is increased to the
maximum where there is a pattern of violation. The amended rule
changes the definition of “pattern of violation” to a five year period
for all violations.
Rules Coordinator: Dolores Wagner
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-1258

ecccccccoe

Rule Caption: Adopting the 2010 Solar Installation Specialty
Code, solar fee methodologies and plan review threshold.
Date: Time: Location:
8-17-10 9:30 a.m. 1535 Edgewater St. NW

Salem, OR 97304
Hearing Officer: Aeron Teverbaugh
Stat. Auth.: ORS 183.335, 455.020, 455.048, 455.055, 455.117,
455.496,479.730 & 479.870
Stats. Implemented: ORS 183.335, 455.020, 455.046, 455.055,
455.117,479.730 & 479.870
Proposed Adoptions: 918-800-0010, 918-800-0020, 918-800-
0030, 918-800-0040, 918-050-0180, 918-305-0265
Proposed Amendments: 918-311-0040, 918-309-0070
Last Date for Comment: 8-20-10, 5 p.m.
Summary: These proposed rules are part of a comprehensive pack-
age to adopt Oregon’s first Solar Installation Specialty Code
(OSISC). The proposed rules adopt the 2010 OSISC in accordance
with the administrative procedures in ORS 183. The proposed rules
amend sections of the National Electrical Code (NEC) that relate to
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solar electrical installations. The proposed amendments to the NEC

will become part of the Oregon Electrical Specialty Code (OESC).
The proposed rules also adopt a methodology to standardize the

method used by jurisdictions to value structural permits for solar

installations. The proposed rules include clarifications of electrical

and structural fee methodology and plan review requirements for

renewable energy permits. The proposed rules create a streamlined

process for solar installations across the state, reducing costs for

installers and encouraging renewable energy use in Oregon.

Rules Coordinator: Delores Wagner

Address: Department of Consumer and Business Services, Building

Codes Division, PO Box 14470, Salem, OR 97309

Telephone: (503) 373-1258

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Clarifies that change in prior authorization require-
ments is modification and specifies notice requirements.

Date: Time: Location:
8-25-10 9:30 a.m.* 350 Winter St. NE
Salem, OR

Hearing Officer: Jeannette Holman

Stat. Auth.: ORS 731.244,743.566 & 743.773

Stats. Implemented: ORS 743.737,743.754,743.760 & 743.766
Proposed Amendments: 836-053-0001

Last Date for Comment: 9-1-10

Summary: *NOTE: The hearing will begin at 9:30 a.m. and end
when all present who wish to testify have done so.

This rule amends OAR 836-053-0001 to clarify that a change in
prior authorization requirements is a modification that requires notice
to the policyholders. The rule also specifies the notice requirements
that a prior authorization modification requires.

Rules Coordinator: Sue Munson
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Salem, OR 97301
Telephone: (503) 947-7272
Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Proposed workers’ compensation rules affecting the
preferred worker program, vocational assistance, and electronic
data interchange.

Date: Time:
8-23-10 10 a.m.*

Location:

Labor & Industries Bldg.,

Rm. F (basement)

350 Winter Street NE,

Salem, OR

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.726(4); 656.340(7) & (9) & 656.622(9)
Stats. Implemented: ORS 656, 656.264, 656.340 & 656.622
Proposed Adoptions: Rules in 436-162

Proposed Amendments: Rules in 436-110, 436-120, 436-160
Last Date for Comment: 8-26-10

Summary: *NOTE: The hearing will begin at 10:00 a.m. and end
when all present who wish to testify have done so. Written testimo-
ny will be accepted through Aug. 26, 2010.

NOTE: “Insurer” in this summary includes self-insured employ-
ers.

The agency proposes to amend OAR chapter 436 to improve
organization, clarity and consistency, and to eliminate redundancy.
More specifically:

The agency proposes to amend OAR chapter 436, division 110,
“Preferred Worker Program.” These proposed rules address: Def-
initions of “date of eligibility”” and “date of hire,” clarifying eligibility
for preferred worker program incentives; amendment of required
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notices to employers; timeframes for employers to request premium
exemption from their insurers.

The agency proposes to amend OAR chapter 436, division 120,
“Vocational Assistance to Injured Workers.” These proposed rules
address: The definition of “authorized return to work plan”; amend-
ment of required notices to workers as well as reorganiza-
tion/clarification of notice requirements; reasons for ending voca-
tional eligibility; criteria for reimbursement of training costs and
payment of temporary disability if a worker begins training before
eligibility determination; requirements for vocational counselors and
interns to obtain training on the vocational assistance and reem-
ployment assistance rules; eliminating the direct experience require-
ment for interns; standards of conduct for registered vocational assis-
tance providers and certified individuals.

The agency proposes to amend OAR chapter 436, division 160,
“Electronic Data Interchange; Medical Bill Data.” These pro-
posed rules address: Medical bill data reporting, including: time
frames for moving from testing to production; time frames to sub-
mit corrected bill data; required (matching) data for cancel and
replace transactions; accepted, disabling claim volume thresholds for
insurers to become subject to reporting requirement or eligible for
exemption from continued reporting; time frames to correct and
resubmit rejected transactions; reporting of corrections when specific
bill data changes; reporting of DRG codes; timeliness and accuracy
expectations for medical bill data reporting and penalties for non-
compliance. The agency also proposes to move rules related to elec-
tronic reporting of proof of coverage data from division 160 to a new
division within chapter 436, division 162.

The agency proposes to adopt OAR chapter 436, division 162,
“Electronic Data Interchange; Proof of Coverage.” Most of the
rule text has either been copied or moved from OAR 436-160, so
requirements for proof of-coverage and medical data reporting will
be in separate rule divisions. These proposed rules do not change any
existing reporting requirement for proof of coverage.

Address questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7514; e-mail fred.h.bruyns@state.or.us. Pro-
posed rules are available on the Workers” Compensation Division’s
website: http://wcd.oregon.gov/policy/rules/rules.html#proprules or
telephone 503-947-7717 or fax 503-947-7514.

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

Department of Corrections
Chapter 291

Rule Caption: Volunteers and Student Interns for the Department
of Corrections.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-015-0100 — 291-015-0125,291-015-
0135

Proposed Repeals: 291-015-0130, 291-015-0140 — 291-015-0150
Last Date for Comment: 10-15-10

Summary: These rule modifications are necessary to update the
organizational and structural changes within the department’s
volunteer program, and place the procedural detail in a department
policy. The operational procedures are better placed in department
policy rather than administrative rule because they direct the inter-
nal management of the program.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933
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Department of Energy
Chapter 330

Rule Caption: Biomass Producer or Collector Tax Credit program
rules.
Date:
8-23-10

Location:

State Library

250 Winter St. NE, Rm. 102-103
Salem, OR 97301

Hearing Officer: Hillary Dobson

Stat. Auth.: ORS 315.141 & 469.790

Stats. Implemented: ORS 315.141 & 469.790

Proposed Adoptions: 330-170-0010, 330-070-0020, 330-070-
0030, 330-070-0040, 330-070-0050, 330-070-0060, 330-070-0070
Proposed Repeals: 330-170-0010(T), 330-070-0020(T), 330-070-
0030(T), 330-070-0040(T), 330-070-0050(T), 330-070-0060(T),
330-070-0070(T)

Last Date for Comment: 8-23-10, 5 p.m.

Summary: These rules are intended to implement the process and
criteria for certifying biomass Producer or Collector Tax Credits and
establishing the minimum discount value for transferred credits. The
rules provide clear guidelines related to the application and qualifi-
cation criteria. These rules implement legislation from the 2009 ses-
sion that requires tax credits to be certified, allows the Department
of Energy to establish additional criteria used to determine the
amount of credit certified, allows the Department of Energy to estab-
lish a fee to cover the cost of certification, allows the Department of
Energy to define criteria to determine additional characteristics of
biomass, and allows the Department of Energy to determine a min-
imum discount value for the transfer of these tax credits.

Rules Coordinator: Kathy Stuttaford

Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301

Telephone: (503) 373-2127

ecccccccos

Time:
9 a.m.

Rule Caption: Modification of the Business Energy Tax Credit to
implement caps and revise processing criteria.
Date: Time: Location:
9-14-10 9:30 a.m. Dept. of Energy

625 Marion St. NE

Salem, OR 97301
Hearing Officer: Hillary Dobson
Stat. Auth.: ORS 469.040, 169.165, 469.185-469.225,315.356 &
2010 OL Ch. 76
Stats. Implemented: ORS 469.185-469.225,315.354 & HB 3680
(2010)
Proposed Adoptions: 330-090-0350, 330-090-0450
Proposed Amendments: 330-090-0105, 330-090-0110, 330-090-
0120, 330-090-0130, 330-090-0133, 330-090-0140, 330-090-0150
Proposed Repeals: 330-090-0105(T), 330-090-0110(T), 330-090-
0120(T), 330-090-0130(T), 330-090-0133(T), 330-090-0140(T),
330-090-0150(T), 330-090-0350(T), 330-090-0450(T)
Last Date for Comment: 9-16-10, 5 p.m.
Summary: These rules implement the provisions of HB 3680 (2010)
which went into effect on May 27,2010. These rules:

* Implement the monetary cap for renewable energy facility pre-
certification established in HB 3680.

* Create a system to prioritize renewable energy projects based on
criteria and factors to consider.

* Define renewable energy storage device.

e Update eligible cost for wind powered devices above 1I0MW and
electric vehicle manufacturing.

* Create deadlines for applications prior to program sunsets revised
in HB 3680.

* Amend standards used when considering what constitutes a sin-
gle facility, including phasing, expansions or additions to renewable
energy manufacturing facilities.

e Clarify when final certification ma be issued for efficient truck
technology.
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* Add clarity to existing policies for applicants.

» Update calculations used for determining discounted value of tax
credits transferred under ORS 469.206.
Rules Coordinator: Kathy Stuttaford
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 373-2127

ecccccccoe

Rule Caption: Establishes criteria for agencies to compare fuel cell
power systems to other equipment options.
Date: Time: Location:
8-24-10 9 a.m. Dept. of Energy
625 Marion St. NE
Salem, OR 97301
Hearing Officer: Kathy Stuttaford
Stat. Auth.: ORS 276.910
Stats. Implemented: ORS 276.910
Proposed Adoptions: 330-130-0500
Last Date for Comment: 8-26-10
Summary: The proposed rules establish criteria, for use by state
agencies when constructing or renovating a major facility, to enable
the comparison of fuel cell power systems to other equipment options
for use in emergency backup and critical power equipment.
Rules Coordinator: Kathy Stuttaford
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 373-2127
Department of Environmental Quality
Chapter 340

Rule Caption: 401 Water Quality Certification Fee Increase.
Date: Time: Location:

8-30-10 6 p.m. Columbia Gorge Community
College

400 East Scenic Dr.

Bldg. 3, Classroom 3.203
The Dalles, OR 97058
Roseburg Central Library
1409 NE Diamond Lake Blvd.
Ford Community Rm.
Roseburg, OR 97470

DEQ Headquarters Office
Conference Rm. EQC-A

811 SW Sixth Ave.

Portland, OR 97204

9-1-10 6 p.m.

9-8-10 6 p.m.

Hearing Officer: DEQ staff

Stat. Auth.: ORS 468.020, 468.068 & 468B.047

Stats. Implemented: ORS 468B.047

Proposed Amendments: 340-048-0055

Last Date for Comment: 9-10-10, 5 p.m.

Summary: The Oregon Department of Environmental Quality
(DEQ) is proposing to increase fees for certifying that activities
requiring federal licenses and permits comply with water quality
requirements and standards. DEQ certifies compliance as authorized
by Section 401 of the federal Clean Water Act. The proposed fees
apply to most removal, fill and other activities, except hydroelectric,
requiring 401 certification

This rulemaking is intended to increase 401 certification fees so
that revenue is sufficient for program costs and to provide addition-
al staff to expedite review/approval and to enhance technical assis-
tance/program implementation.

The proposed changes will apply to most persons or organizations
that require federal permits or licenses for removal, fill or other activ-
ities (except hydroelectric projects) that may result in discharges to
navigable waters of Oregon. This includes individuals, small and
large businesses, local governments, state and federal agencies and
other entities.

To request additional information regarding this rulemaking,
please contact: Palmer Mason at the Department of Environmental
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Quality, call toll free in Oregon 800-452-4011 or 503-229-6800 or
visit DEQ’s public notices webpage http://www.deq.state.or.us/
regulations/proposedrules.htm

To comment on this rulemaking, submit your comments to: Palmer
Mason, Oregon Department of Environmental Quality, 811 SW Sixth
Avenue, Portland, OR 97204, or by fax to 503-229-6977, or by email
to mason.palmer@deq.state.or.us
Rules Coordinator: Maggie Vandehey
Address: 811 SW Sixth Avenue, Portland OR 97204
Telephone: (503) 229-6878

Department of Fish and Wildlife
Chapter 635

Rule Caption: Authorize Department staff to represent the agency
in certain wildlife related contested cases.
Date: Time: Location:
9-2-10 8 a.m. 873 NE 34th Ave.

Hillsboro, OR 97124
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 183.452 & 496.138
Stats. Implemented: ORS 183.452 & 496.138
Proposed Adoptions: 635-001-0070
Last Date for Comment: 9-2-10
Summary: Subject to the approval of the Attorney General, an offi-
cer or employee of the Department , designated by the Director, is
authorized to represent the Department in contested case hearings
concerning suspension from the Landowner Preference Program or
the Master Hunter Program, suspension of certification as a Hunter
Education Instructor, or suspension or revocation of licenses or tags
under the Wildlife Violator Compact.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccos

Rule Caption: Amend Bass and Walleye Fishing Tournament Rules
to establish Grandfather Rights for Permit Applicants.

Date: Time: Location:
9-2-10 8 a.m. Washington Co. Fair Complex
Cloverleaf Bldg.

873 NE 34th Ave.

Hillsboro, OR 97124
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 496.138,496.146 & 498.118
Stats. Implemented: ORS 498.279 & 498.284
Proposed Adoptions: Rules in 635-001
Proposed Amendments: Rules in 635-001
Proposed Repeals: Rules in 635-001
Last Date for Comment: 9-2-10
Summary: Amend rules relating to Bass and Walleye fishing tour-
naments to establish “grandfather” rights for permit applicants who
meet certain criteria and to establish a preference point system for
applicants which are not successful in getting a permit.

Housekeeping and technical corrections to the regulations may

occur to ensure rule consistency.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Amend Rules regarding furbearer record cards and
harvest reporting.

Date: Time:
9-2-10 8 a.m.

Location:

873 NE 34th Ave.

Hillsboro, OR 97124

Hearing Officer: Fish & Wildlife Commission

Stat. Auth.: ORS 496.012,496.138,496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
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Proposed Amendments: Rules in 635-050

Last Date for Comment: 9-2-10

Summary: These rules include the Bobcat and River Otter record
card regulations. When the Bobcat bag limit was amended in anoth-
er section of this rule, a particular section was not updated. These
amendments update the available spaces on the bobcat record card
to align with the bag limit already established. The amendments may
also address issues relating to failure to submit mandatory harvest
reports.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccos

Rule Caption: Amend Clackamas Subbasin Fish Management
Rules to Update Status and Pursue Reintroduction of Bull Trout.

Date: Time: Location:

9-2-10 8 a.m. Washington Co. Fair Complex
Cloverleaf Bldg.
873 NE 34th Ave.

Hillsboro, OR 97124
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 496.012,496.138,496.146,496.172 & 506.109
Stats. Implemented: ORS 496.004, 496.009, 496.164, 496.171 &
496.182
Proposed Adoptions: Rules in 635-500
Proposed Amendments: Rules in 635-500
Proposed Repeals: Rules in 635-500
Last Date for Comment: Rules in 9-2-10
Summary: Amend rules relating to Clackamas Subbasin Fish
Management, specifically the management of trout populations and
proposed reintroduction of bull trout to this subbasin. The rule mod-
ifications clarify the status of bull trout in the Clackamas subbasin
and direct staff to pursue the reintroduction of bull trout, to contribute
to recovery of this species within the Willamette Recovery Unit,
pursuant to the U.S. Fish and Wildlife Service Draft Bull trout recov-
ery Plan.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Update the definitions and independent review

process used for contesting significant procedures.

Date: Time: Location:

8-16-10 1 p.m. 500 Summer St. NE, Rm. 137A
Salem, OR 97301

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 179.040 & 409.050

Stats. Implemented: ORS 179.321, 426.070, 426.385,427.031 &

427255

Proposed Amendments: Rules in 309-114

Proposed Repeals: 309-114-0005(T), 309-114-0020(T)

Last Date for Comment: 8-19-10

Summary: Oregon State Hospital, through the Addictions & Men-

tal Health Division, is permanently amending OAR 309-114-005 to

update the definition of “Significant Procedures of a Similar Class”

in order to list specific classes of medications to be considered as

“Significant Procedures of a Similar Class.”

Oregon State Hospital, through the Addictions & Mental Health
Division, is permanent amending OAR 309-114-0020 to update the
independent review process to state the procedures to be followed if
a patient refuses to be examined.

Housekeeping changes are also being made.
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Rules Coordinator: Richard Luthe
Address: Department of Human Services, Addictions and Mental
Health Division: Mental Health Services, 500 Summer St. NE, E-86,
Salem, OR 97301
Telephone: (503) 947-1186
Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Amendments to Clarify Policies and Procedures for
Provider Audits, Appeals, and Post Payment Recovery.

Date: Time: Location:
8-23-10 1:30 p.m. Human Services Bldg.
Rm. 137-A

500 Summer St. NE
Salem, OR 97301

Hearing Officer: Jennifer Bittel
Stat. Auth.: ORS 409.050,411.060 & 413.032
Stats. Implemented: ORS 409.040, 409.180, 414.025 & 414.065
Proposed Ren. & Amends: 410-120-1505 to 407-120-1505
Last Date for Comment: 8-25-10, 5 p.m.
Summary: OAR 410-120-1505 is being renumbered to 407-120-
1505 and amended to bring policies up to date and to align the
administrative rules with the Department of Human Services’
(Department) policy and practice. These proposed amendments are
needed to clarify provider audits, appeals, and post payment recov-
ery processes. The rule specifies timeframes for review and the com-
ment period for the preliminary audit report; timeframes for appeal
requests on decisions outlined in the final audit report, when a case
is considered closed; and protocols for electronic record-keeping sys-
tems, overpayments, administrative reviews and contested case hear-
ings. With the creation of Oregon Health Authority and federal health
care reform, the rule changes are necessary to ensure clarity of the
Department’s Office of Payment Accuracy and Recovery’s (OPAR)
authority to perform federally required responsibilities, current
policies and procedures, and provider compliance with audit require-
ments.

Proposed rules are available on the DHS Website: http://www.
oregon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel
Address: 250 Winter St NE, Salem, OR 97301
Telephone: (503) 947-5250

Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
8-24-10 1:30 p.m. 500 Summer St. NE, Rm. 254
Salem, OR

Hearing Officer: Annette Tesch
Stat. Auth.: ORS 417.200-417.260, 418.005 & 418.647
Stats. Implemented: ORS 417.200-417.260,418.005 & 418.647
Proposed Amendments: 413-040-0240
Last Date for Comment: 8-26-10, 5 p.m.
Summary: OAR 413-040-0240 about which state is responsible for
providing the financial support and medical coverage for a child
when that child has been placed in another state under the Interstate
Compact on the Placement of Children (ICPC) is being amended to
state how the Department determines the amount of the foster care
payment, if any, the child is to receive. This rule also is being amend-
ed to make permanent the temporary rule changes made effective
March 15, 2010.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
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Written comments may be submitted until August 26,2010 at 5:00
p-m. Written comments may be submitted via e-mail to
Annette. Tesch@state.or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Children, Adults, and Fam-
ilies Division, 500 Summer Street NE, E-48, Salem, Oregon, 97301.
The Department provides the same consideration to written comment
as it does to any oral or written testimony provided at the public
hearing.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE, E-
48, Salem, OR 97301-1066

Telephone: (503) 945-6067

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance, med-
ical assistance, or Supplemental Nutrition Assistance Program
clients.

Date: Time: Location:
8-24-10 10 a.m. 500 Summer St. NE, Rm. 254
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: 181.537,409.010,409.050,409.610,410.070,411.060,
411.070, 411.081, 411.083, 411.085, 411.087, 411.095, 411.105,
411.111, 411.116, 411.117, 411.122, 411.135, 411.141, 411.400,
411402, 411.404, 411.431, 411.598, 411.620, 411.630, 411.635,
411.640, 411.660, 411.690, 411.704, 411.706, 411.708, 411.816,
411.825, 411.892, 412.001, 412.006, 412.009, 412.014, 412.124,
412.049, 414.025, 414.033, 414.065, 414.231, 414.428, 414.706,
414.707, 414.712, 414.826, 414.831, 414.839, 416.350, 420.014,
420.054, 657A.340, 657A.450 & 2010 OL Ch. 73

Other Auth.: 7 USC 2014; 42 USC 7; 42 USC 1315; 42 USC 1396p;
42 USC 1396p(a), (b) and (h); 42 CFR 430; 42 CFR 430.10; 42 CFR
433.36; 42 CFR 435; 42 CFR 435.406, 42 CFR 435.920, 42 CFR
435.948; 42 CFR 457; 42 CFR 457.310; 7 CFR 273.9(d)(6)(iii); 7
CFR 273.10; 20 CFR 416.2099; American Recovery and Reinvest-
ment Act of 2009 (Pub. Law 111-5); The American Recovery and
Reinvestment Act of 2009 (ARRA) (123 Stat. 309-312); Section
8120 of Department of Defense Appropriations Act,2010 (123 Stat.
3409); Oregon Health Plan 2 Demonstration Project No. 21-W-
00013/10 and 11-W-00160/10 available from Department of Human
Services Division of Medical Assistance Programs, 500 Summer
Street NE, Salem, OR 97301; Oregon Medicaid/State Children’s
Health Insurance Program (SCHIP) Health Insurance Flexibility and
Accountability (HIFA) Section 1115 Demonstration; Oregon State
Plan Under Title XIX of the Social Security Act Section 1917,
Waiver to section 1915(c) Home and Community Based Services,
Appendix B

Stats. Implemented: ORS 181.537, 409.010, 409.050, 409.610,
410.070, 411.060, 411.070, 411.081, 411.083, 411.085, 411.087,
411.095, 411.105, 411.111, 411.116, 411.117, 411.122, 411.135,
411.141, 411.400, 411.402, 411.404, 411.431, 411.598, 411.620,
411.630, 411.635, 411.640, 411.660, 411.690, 411.704, 411.706,
411.708, 411.795, 411.816, 411.825, 411.892, 412.001, 412.006,
412.009, 412.014, 412.049, 414.025, 414.033, 414.065, 412.124,
414231, 414428, 414.706, 414.707, 414.712, 414.826, 414 831,
414.839,416.310,416.340,416.350,420.014,420.054, 657A.340,
657A.450 & 2010 OL Ch. 73

Proposed Amendments: 461-110-0370, 461-110-0430, 461-115-
0530,461-115-0705,461-135-0150,461-135-0835,461-135-0900,
461-135-1100, 461-135-1102, 461-135-1110, 461-135-1125, 461-
140-0296, 461-145-0130, 461-145-0140, 461-145-0143, 461-145-
0360,461-145-0930,461-150-0050,461-155-0150,461-155-0190,
461-155-0693, 461-160-0040, 461-160-0400, 461-160-0420, 461-
160-0430, 461-160-0540, 461-160-0610, 461-160-0855, 461-165-
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0060,461-165-0100,461-165-0160,461-165-0180,461-165-0190,
461-170-0010, 461-170-0011, 461-175-0210, 461-175-0240, 461-
175-0270, 461-175-0280, 461-175-0305, 461-180-0020, 461-180-
0030,461-180-0090,461-180-0097,461-180-0120,461-190-0211,
461-193-0240, 461-193-1380

Proposed Repeals: 461-115-0530(T), 461-115-0705(T), 461-135-
0150(T), 461-135-0835(T), 461-135-0900(T), 461-135-1102(T),
461-135-1110(T), 461-135-1125(T), 461-145-0130(T), 461-145-
0140(T), 461-145-0143(T), 461-150-0030, 461-155-0693(T), 461-
170-0100, 461-170-0110, 461-180-0090(T), 461-193-0240(T)
Last Date for Comment: 8-26-10, 5 p.m.

Summary: OAR 461-110-0370 about filing group (the individuals
from the household group whose circumstances are considered in the
eligibility determination process) composition in the Supplemental
Nutrition Assistance Program is being amended to restate the month-
ly countable income standards.

OAR 461-110-0430 about which individuals make up a filing
group (the individuals whose circumstances are considered in the eli-
gibility determination process) in the Refugee Assistance (REF) and
Refugee Assistance Medical (REFM) programs is being amended to
restate when a separate filing group may be formed within a house-
hold consisting of only newly arriving refugees.

OAR 461-115-0530 about OHP certification periods is being
amended to include policy about the Healthy KidsConnect (HKC)
program certification period and to clarify that HKC program sub-
sidy amounts are not reduced or eliminated during an HKC program
certification period. A certification period is the period for which a
client is certified eligible for a program. This rule also is being
amended to make permanent the temporary rule changes made effec-
tive July 1,2010.

OAR 461-115-0705 about the verification requirements for the
Department’s medical programs is being amended to indicate the ver-
ification requirements for the Extended Medical Assistance (EXT)
program. These amendments also state the verification requirements
for social security numbers, alien status, and pregnancy in the Breast
and Cervical Cancer Medical Program (BCCM), Healthy KidsCon-
nect (HKC), Medical Assistance Assumed (MAA), Medical Assis-
tance to Families (MAF), Oregon Health Plan (OHP), and Medical
Coverage for Children in Substitute or Adoptive Care (SAC) pro-
grams. These amendments also state the income verification
requirements for the HKC, MAA, MAF, OHP, and SAC programs.
This rule is also being amended to specify the EXT, MAA, and MAF
programs must verify the premium amount for cost-effective employ-
er sponsored insurance. This rule also is being amended to make per-
manent the temporary rule changes made effective on May 28,2010
and July 1,2010.

OAR 461-135-0150 about the specific eligibility requirements in
the Substitute and Adoptive Care (SAC) program is being amended
in response to recent legislation (2010 Or. Laws ch. 73 (HB 3664))
to state the eligibility requirements for extending medical coverage
for a child who had been in foster care immediately prior to reach-
ing 18 years of age and who has not yet reached 21 years of age. This
rule also is being amended to make permanent the temporary rule
changes effective May 1, 2010.

OAR 461-135-0835 about the limits on claims against an estate
the Department may make in the Breast and Cervical Cancer Med-
ical (BCCM), General Assistance (GA), General Assistance Medical
(GAM), Oregon Health Plan (OHP), Oregon Supplemental Income
Program (OSIP), Oregon Supplemental Income Program Medical
(OSIPM), and Qualified Medicare Beneficiaries (QMB) programs is
being amended to correct a drafting error made in an April 1,2010
amendment to this rule. State law (ORS 411.708, 411.795, and
416.350) requires the Department to seek reimbursement for specific
types of public assistance from the estate of a deceased individual
who received public assistance. If the husband or wife of the recip-
ient is still alive, the Department must wait until after the spouse dies
and then seek reimbursement from the estate of the spouse of the
recipient. The temporary rule deletes a mistaken reference to a
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“recipient’s spouse” and replaces it with “recipient” to correct the
rule and make it consistent with ORS 411.708,411.795, and 416.350.
This rule also is being amended to make the May 27, 2010 tempo-
rary changes to this rule permanent.

OAR 461-135-0900 about specific eligibility requirements in the
Refugee Assistance (REF) and Refugee Assistance Medical (REFM)
programs is being amended in response to recent federal legislation
— Department of Defense Appropriations Act, 2010 (Section 8120
of Pub. L. No. 111-118 (123 Stat. 3409)) — to remove the eight
month limitation on the length of time that an Iraqi or Afghan alien
who is a Refugee Case Services Project (RCSP) program client may
receive New Arrival Employment Services (NAES) program serv-
ices. The Department also is making these rule changes to make tem-
porary rule changes made May 17,2010 permanent.

OAR 461-135-1100 about the specific eligibility requirements for
an individual to receive Oregon Health Plan (OHP) program bene-
fits is being amended to state that coverage under the Kaiser Tran-
sition Program is not included in the definition of private major med-
ical health insurance. This rule is also being amended to make
permanent the temporary rule changes made April 21,2010 and July
1,2010.

OAR 461-135-1102 about when the Department classifies an
applicant to the Oregon Health Plan - Adults (OHP-OPU) program
to be a new applicant is being amended to restate the conditions
under which the Department considers an individual not to be a new
applicant for OHP-OPU program eligibility determinations.

OAR 461-135-1110 about when a student enrolled in higher edu-
cation is eligible or ineligible for the Oregon Health Plan - Adults
program (OHP-OPU, which provides coverage for adults who qual-
ify under the 100 percent income standard) is being amended in
response to a recent change in federal guidelines to revise the defi-
nition for the term “meets the requirements for a Pell grant”. This rule
also is being amended to make permanent the temporary rule changes
made effective July 1, 2010.

OAR 461-135-1125 about how the Department determines which
individuals included on the Oregon Health Plan - Adults (OHP-OPU)
program Standard Reservation List are selected to apply for the OHP-
OPU program is being amended to restate the definition of an “OHP
Standard Reservation List Applicant”. This rule also is being amend-
ed to make permanent the rule changes made temporarily effective
on April 21, 2010.

OAR 461-140-0296 about the length of disqualification due to a
disqualifying asset transfer (transfer of an asset for less than its fair
market value to become eligible for program benefits) in the Gen-
eral Assistance (GA), General Assistance Medical (GAM), Oregon
Supplemental Income Program (OSIP), and Oregon Supplemental
Income Program Medical (OSIPM) programs is being amended to
update the amount used to calculate the number of months of
ineligibility due to a disqualifying transfer of assets. This amount is
calculated by using the average monthly cost to a private patient of
nursing facility services in Oregon. The rule also is being amended
to state that for disqualifying transfers that occur on or after July 1,
2006, the date the disqualification begins regardless of whether the
transfer of the asset is disclosed at application or is discovered after
the client becomes a recipient of GA, GAM, OSIP, or OSIPM pro-
gram benefits.

OAR 461-145-0130 about the treatment of earned income in the
eligibility process is being amended to disregard the JOBS Plus
earned income of TANF recipients when determining initial and
ongoing eligibility for the Medical Assistance Assumed (MAA) and
Refugee Medical (REFM) programs. This amendment allows JOBS
Plus participants to continue to receive medical assistance as other
TANF clients in accordance with ORS 411.892(9). This amendment
makes permanent changes adopted by temporary rule on May 19,
2010.

OAR 461-145-0140 about how the Department treats tax credits
received by a client when making eligibility and benefit level deter-
minations is being amended to state an Earned Income Tax Credit is
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excluded from assets (income and resources). This rule also is being
amended in response to recent federal legislation (The American
Recovery and Reinvestment Act of 2009 (123 Stat. 309-312)) to state
when the Department, while making eligibility and benefit level
determinations for the client, excludes a Making Work Pay (MWP)
tax credit received by a client from the client’s assets and when a
General Assistance (GA), General Assistance Medical (GAM),
Healthy KidsConnect (HKC), Medical Assistance Assumed (MAA),
Medical Assistance to Families (MAF), Oregon Health Plan
(OHP), Oregon Supplemental Income Program Medical (OSIPM),
or Qualified Medicare Beneficiaries (QMB) program client who has
received an MWP tax credit qualifies for a $33 earned income exclu-
sion per month. This rule also is being amended to make the tem-
porary rule changes made effective April 22,2010 permanent.

OAR 461-145-0143 about economic recovery payments is being
amended to remove its statements about the $33 earned income
exclusion because this topic is now covered in OAR 461-145-0140,
and there is potential confusion when the topic is covered in two
rules. This rule also is being amended to make the temporary rule
changes made effective July 1, 2010 permanent.

OAR 461-145-0360 about how the Department treats the value of
motor vehicles when determining a client’s eligibility (the decision
as to whether an individual qualifies, under financial and nonfinan-
cial requirements, to receive program benefits) and benefit level is
being amended for the Qualified Medicare Beneficiary (QMB) and
Oregon Supplemental Income Program Medical (OSIPM) programs
to restate how the Department treats the value of motor vehicles. This
rule also is being amended to remove a provision of the rule for
which no remaining Oregon Supplemental Income Program (OSIP)
and Oregon Supplemental Income Program Medical (OSIPM) pro-
gram clients meet the criteria and to remove unnecessary references
to the OSIP program.

OAR 461-145-0930 about how the Department treats self-employ-
ment income when determining a client’s countable income is being
amended to state how the Healthy KidsConnect (HKC) and Oregon
Health Plan (OHP) programs treat self-employment income.

OAR 461-150-0030 about how the Department used retrospective
eligibility (the decision as to whether an individual qualifies, under
financial and nonfinancial requirements, to receive program benefits)
and budgeting (the process of calculating the benefit level) in all pro-
grams except the Employment Related Day Care and Oregon Health
Plan programs, OAR 461-170-0100 about when a filing group (the
individuals from the household group whose circumstances are con-
sidered in the eligibility determination process) was subject to the
requirements of the Monthly Reporting System (MRS), and OAR
461-170-0110 about when the Department considered a Monthly
Change Report from a client complete are being repealed; and OAR
461-150-0050 about when the Department uses prospective eligi-
bility and budgeting in the General Assistance (GA), General Assis-
tance Medical (GAM), Oregon Supplemental Income Program
(OSIP), Oregon Supplemental Income Program Medical (OSIPM),
and Qualified Medicare Beneficiaries (QMB) programs, OAR 461-
165-0100 about the date the Department issues (makes available)
benefits to a client, OAR 461-170-0010 about the requirement that
a client report changes in accordance with the reporting system to
which the Department assigns the client, OAR 461-170-0011 about
which changes in circumstances that a client must report and how the
client must report the changes, OAR 461-175-0210 about the notice
the Department sends to a client when a client has moved out of state
or the client’s whereabouts are unknown, OAR 461-175-0240 about
the notice the Department sends to a client when a financial group
(the individuals whose income and resources count in determining
eligibility) receives lump-sum income that will make the financial
group ineligible or cause a reduction in benefits, OAR 461-175-0270
about the notice the Department sends to a client when the Depart-
ment reduces or closes benefits based on a client’s changed cir-
cumstances, OAR 461-175-0280 about the notice the Department
sends to a client when the Department reduces or closes benefits
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because the client in the Simplified Reporting System (SRS) fails to
return the Interim Change Report or a client in the Employment
Related Day Care program fails to return a reapplication form, OAR
461-175-0305 about the notice the Department sends to a client when
the Department removes an individual from a benefit group (the indi-
viduals who receive benefits) or a need group (the individuals whose
basic and special needs are used in determining eligibility and ben-
efit levels), OAR 461-180-0020 about how the Department deter-
mines the effective date for an increase in benefits resulting from a
client’s changed income or income deductions for all Department
programs except the ERDC program, OAR 461-180-0030 about how
the Department determines the effective date for a reduction in ben-
efits resulting from a client’s changed income or income deductions
for all clients except for those assigned to SRS or Transitional Ben-
efit Alternative (TBA), and OAR 461-180-0120 about how the
Department determines the effective date for removing an individ-
ual from a benefit group are being amended to remove references to
the Monthly Reporting System (MRS) and retrospective eligibility
and budgeting as the Department no longer assigns clients to MRS
and does not utilize retrospective eligibility or budgeting for any
Department clients.

OAR 461-155-0150 about the eligibility standards, payment rates,
and copayments that apply to child care benefits under the Employ-
ment Related Day Care (ERDC), Job Opportunity and Basic Skills
(JOBS), JOBS Plus, and Temporary Assistance for Needy Families
(TANF) programs is being amended to restate the maximum num-
ber of total payable child care hours in the ERDC and TANF pro-
grams; state that certain provisions of this rule apply only to ERDC,
JOBS, JOBS Plus, and TANF program child care benefits; state the
2007 federal poverty level standards used to determine certain client
copayment amounts in the ERDC program; and state the special cir-
cumstances allowing a client to have the Department make child care
payments beyond the otherwise allowable monthly rate. This rule
also is being amended to reorganize its provisions to improve the
rule’s understandability and application.

OAR 461-155-0190 about the countable and adjusted income and
Thrifty Food Plan payment standards in the Supplemental Nutrition
Assistance Program is being amended to restate these income and
payment standards.

OAR 461-155-0693 about Transportation Services Payments in
the Oregon Supplemental Income Program Medical (OSIPM) is
being amended to expand the allowed payments to include reim-
bursement of mileage for some non-commercial transportation. This
rule also is being amended to make permanent the temporary rule
changes effective July 1, 2010.

OAR 461-160-0040 about when the Department deducts depend-
ent care costs from a client’s income when making eligibility (the
decision as to whether an individual qualifies, under financial and
nonfinancial requirements, to receive program benefits) and benefit
level determinations and when the Department may pay for child care
for a client is being amended to state that in the Employment Relat-
ed Day Care (ERDC), Refugee Assistance (REF), and Temporary
Assistance for Needy Families (TANF) programs the Department
may pay the cost of dependent child care when the child care is nec-
essary for the working client to perform his or her job duties. This
rule also is being amended to remove language stating certain pro-
visions of this rule apply to the Extended Medical Assistance (EXT)
program.

OAR 461-160-0400 about how the Department treats a financial
group’s (the individuals whose income and resources count in deter-
mining benefits) countable income (the non-excluded income used
to determine eligibility) and adjusted income (countable income less
income deductions) when determining the group’s Supplemental
Nutrition Assistance Program (SNAP) program eligibility (the deci-
sion as to whether an individual qualifies, under financial and non-
financial requirements, to receive program benefits) and benefit lev-
els is being amended to restate which filing groups (the individuals
whose circumstances are considered in the eligibility determination
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process) remain eligible for SNAP program benefits when the finan-
cial group’s income is over the applicable income standard in com-
pliance with federal law.

OAR 461-160-0420 about how to calculate a client’s shelter cost
in the Supplemental Nutrition Assistance Program is being amend-
ed to restate the amounts for the utility allowances, used to offset the
utility costs clients incur. This rule also is being amended to restate
when the unreimbursed costs of repairing a client’s home substan-
tially damaged by a natural disaster may be counted as a cost of hous-
ing.

OAR 461-160-0430 about deductions from countable income
made to determine adjusted income for the Supplemental Nutrition
Assistance Program is being amended to restate the deduction
amounts.

OAR 461-160-0540 about how the Department determines finan-
cial eligibility (the decision as to whether an individual qualifies,
under financial requirements, to receive program benefits) for Qual-
ified Medicare Beneficiaries (QMB) and Oregon Supplemental
Income Program Medical (OSIPM), except Oregon Supplemental
Income Program Medical - Employed Persons with Disabilities
(OSIPM-EPD), program clients who live in the community, do not
receive Supplemental Security Income (SSI) benefits, and do not
receive Title XIX waivered services is being amended to state how
the Department determines financial eligibility for non-waivered
services clients.

OAR 461-160-0610 about the payment a client in the Oregon Sup-
plemental Income Program Medical (OSIPM), except Oregon Sup-
plemental Income Program Medical - Employed Persons with Dis-
abilities (OSIPM-EPD) program who receives long-term care
services must make to remain eligible for the program is being
amended to state a client with developmental disabilities receiving
services through a support services waiver under OAR 411-340-0100
and 411-340-0130 is not required to make a payment for the
waivered services and to bring the rule into compliance with the state
waiver regarding non-compliance with 42 USC 1915(c).

OAR 461-160-0855 about how the Department treats Qualified
Partnership Policy (a type of a long term care insurance policy) pay-
ments a client receives when determining countable resources for an
applicant in the Oregon Supplemental Income Program Medical
(OSIPM) program is being amended to state that these payments are
not excluded from countable resources when the Qualified Partner-
ship Policy was purchased in a state that did not elect to participate
in reciprocity regarding these policies under Medicaid.

OAR 461-165-0060 about how the Department determines the
minimum initial and ongoing month benefit levels in the Refugee
Assistance (REF), Supplemental Nutrition Assistance Program
(SNAP), and Temporary Assistance for Needy Families (TANF) pro-
grams is being amended to restate the minimum initial and ongoing
SNAP program monthly benefit levels for the different types of
SNAP program benefit groups (the individuals who receive benefits)
in compliance with federal law.

OAR 461-165-0160 about how the Department makes payments
to child care providers is being amended to state that in the Employ-
ment Related Day Care (ERDC) and Temporary Assistance for
Needy Families (TANF) programs the Department may make a pay-
ment only to an eligible provider during a month for which child care
is being provided to meet an unexpected need of the provider relat-
ed to the care of the covered child.

OAR 461-165-0180 about how the Department determines if a
child care provider is eligible to receive payments from the Depart-
ment for child care provided on behalf of Department clients is being
amended to require a child care provider and each subject individ-
ual connected to that provider to complete the Department’s back-
ground check process and be approved by the Department for the
provider to be eligible for payment or authorization for payment from
the Department. This rule also is being amended to require a child
care provider not required to be certified or registered with the Child
Care Division (CCD) of the Employment Department to complete
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the Department’s background check process and be approved by the
Department to be eligible for payment or authorization for payment
from the Department. This rule also is being amended to state the
Department must withhold authorization for payment to a provider
until all the Department required background checks are complete.
The rule also is being amended to state that a child care provider not
subject to certification or registration with the Oregon Employment
Department, Child Care Division (CCD) must complete an orienta-
tion provided by the Department or a Child Care Resource and Refer-
ral agency within 90 days of being approved by the Department if
the provider begins providing child care services after June 30,2010,
or resumes providing child care services, after a break of more than
one year that began after June 30, 2010.

OAR 461-165-0190 about the circumstances under which the
Department may make payments for child care directly to an
Employment Related Day Care (ERDC), Job Opportunity and Basic
Skills (JOBS), or Temporary Assistance for Needy Families
(TANF) program client is being amended to allow the Department
to make payments for child care directly to the client only for short
term (up to 30 consecutive days) child care when the Department
notifies the client that the client’s approved child care provider is no
longer eligible for a child care payment from the Department.

OAR 461-180-0090 about effective dates for the initial month of
medical benefits is being amended to state that except for children
who qualify for Oregon Supplemental Income Program Medical
(OSIPM) long term care services, the effective date of medical eli-
gibility for clients transitioning from the Healthy KidsConnect
(HKC) program to the Medical Assistance Assumed (MAA), Med-
ical Assistance to Families (MAF), Oregon Health Plan (OHP),
OSIPM or Medical Coverage for Children in Substitute or Adoptive
Care (SAC) medical programs is the first of the month following the
month an eligibility determination is made. This rule also is being
amended to make permanent the temporary rule changes made effec-
tive July 1,2010.

OAR 461-180-0097 about the effective date on which a premium
payment for a client in the Oregon Health Plan - Adults (OHP-OPU)
program starts or ends is being amended to state the effective date
that an OHP-OPU program client is required to start paying the pre-
mium is the first of the month following the month the Department
determines eligibility (the decision as to whether an individual
qualifies, under financial and nonfinancial requirements, to receive
program benefits) for a new client and the first month of the new
certification period for a client found eligible at a redetermination.

OAR 461-190-0211 about the payments the Department provides
to clients for support services (child care, housing, transportation, and
other needs) to help a client successfully comply with the activities
in the client’s case plan is being amended to state the Department
may pay the cost of dependent child care when the child care is nec-
essary for the working client to perform his or her job duties. The
amended rule places additional limits on paying for child care for
training and continuing education.

OAR 461-193-0240 about the clients exempt from participating
in New Arrival Employment Services (NAES) program activities is
being amended in response to recent federal legislation — Depart-
ment of Defense Appropriations Act, 2010 (Section 8120 of Pub. L.
No. 111-118 (123 Stat. 3409)) — to remove the eight month limi-
tation on the length of time that an Iraqi or Afghan alien who is a
Refugee Case Services Project (RCSP) program client and was grant-
ed special immigrant status under section 101(a)(27) of the Immi-
gration and Nationality Act was eligible for the NAES program. The
Department also is making these rule changes to make temporary
rule changes made May 17,2010 permanent.

OAR 461-193-1380 about the payments the Department provides
to New Arrival Employment Services (NAES) program clients for
support services (child care, housing, transportation, and other needs)
to help a client successfully comply with the activities in the client’s
case plan is being amended to state the Department may pay the cost
of dependent child care when the child care is necessary for the work-
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ing client to perform his or her job duties. The amended rule places
additional limits on paying for child care for training and continu-
ing education.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until August 26,2010 at 5:00
p.m. Written comments may be e-mailed to Annette.Tesch@
state.or.us, faxed to 503-373-7032, or mailed to Annette Tesch, Rules
Coordinator, DHS - Children, Adults, and Families Division, 500
Summer Street NE, E-48, Salem, Oregon, 97301. The Department
provides the same consideration to written comment as it does to any
oral or written testimony provided at the public hearing.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Maternity Case Management, place of service
restrictions removed.

Date: Time:
8-18-10 10 a.m.

Location:

Human Services Bldg.

500 Summer St. NE, Rm. 137B
Salem, OR 97301

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.050 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-130-0595

Last Date for Comment: 8-20-10

Summary: The Medical-Surgical Services program administrative
rules govern the Division’s payment for services to certain clients.
Rule 410-130-0595 was temporarily and retroactively amended on
4/15/2010. With this Notice, the Division will permanently and
retroactively amend 410-130-0595 to repeal language that restricts
the place of service for maternity case management visits to the home
setting, unless extenuating circumstances are documented. Perma-
nently removing this language retroactive to July 1, 2009 is neces-
sary to assure payment for claims submitted since July 1, 2009 and
ongoing and to ensure future access to maternity case management
visits for clients in counties where such visits cannot be provided in
a home setting.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: Pilot project for prenatal coverage for CAWEM
women; Closing Lane Co. retroactive to 7/1/10.
Date: Time: Location:
8-18-10 10 a.m. Human Services Bldg.
500 Summer St. NE, Rm. 137C
Salem, OR
Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.040, 409.050 & 409.110
Stats. Implemented: 414.025 & 414.065
Proposed Amendments: 410-120-0030
Last Date for Comment: 8-20-10
Summary: The General rules program administrative rules govern
the Division of Medical Assistance Programs (Division) payments
for services provided to clients. The Division will amend 410-120-
0030 to disallow the expansion of the pilot program to add Lane
County as a participating County. The Division agreed to add Lane
County as a participating County effective July 1,2010, (contingent
upon CMS approval) and processed the rule revision to reflect that
authorization, however following the permanent rule filing, Lane
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County informed the Division that they are not in a position to be an
active participating provider and requested they not be added at this
time. Therefore, the Division will amend this rule retroactive to July
1, 2010, to disallow the addition of Lane County.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Rule Caption: Oregon Health Plan Benefit Package of Covered
Services.
Date:
8-18-10

Location:
Human Services Bldg.
500 Summer St. NE, Rm. 137B
Salem, OR 97301
Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
Proposed Amendments: 410-141-0480
Proposed Repeals: 410-141-0480(T)
Last Date for Comment: 8-20-10
Summary: The Oregon Health Plan Program administrative rules
govern the Division’s payments for services provided to certain
clients. having temporarily amended this rule retroactive to January
1, 2010, DMAP needs to permanently amend to reference Oregon
Health Plan Benefit Package of Covered Services that reflects
payments for services provided to clients to coincide with Office for
Oregon health Policy and Research changes to the Oregon Health
Services Commission’s Prioritized List of Health Services (Priori-
tized List), effective January 1, 2010.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

Department of Human Services,

Public Health Division

Chapter 333

Rule Caption: Clarifying school immunization rules, changes to
Primary Review Summary, and pharmacist reporting to ALERT
IIS.
Date:
8-24-10

Time:
10 a.m.

Location:

Portland State Office Bldg.
800 NE Oregon St., Rm. 1C
Portland, OR 97232

Time:
8 a.m.

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 431.262, 433.004, 433.096, 433.273,433.282 &
433.283,689.645

Stats. Implemented: ORS 431.262, 433.001, 433.004, 433.006,
433.096, 433.235-433.284 & 689.645

Proposed Amendments: 333-049-0050, 333-050-0010, 333-050-
0020, 333-050-0030, 333-050-0040, 333-050-0050, 333-050-0060,
333-050-0070, 333-050-0080, 333-050-0090, 333-050-0095, 333-
050-0110, 333-050-0120, 333-050-0130, 333-050-0140

Last Date for Comment: 8-24-10, 5 p.m.

Summary: The Department of Human Services, Public Health Divi-
sion is proposing to permanently amend administrative rules in chap-
ter 333, divisions 49 and 50 relating to the ALERT Immunization
Information System and School Immunization Law.

Major changes proposed by these amendments include: requiring
pharmacists to report immunizations given to the Oregon ALERT
Immunization Information System; modifying the Primary Review
Summary report that schools and children’s facilities complete
annually; adding clarification about exclusion from certain sites; and
clarifying acceptable documentation of immunization dates for
children’s facilities, schools, colleges, and community colleges.
Wording changes have been made and text has been moved to
clarify these rules.
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Rules Coordinator: Brittany Sande
Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291
Department of Human Services,
Seniors and People with Disabilities Division
Chapter 411

Rule Caption: Memory Care Communities (formerly known as
Alzheimer’s Care Units).
Date: Time:

8-23-10 3:30 p.m.

Location:

Human Services Bldg.

500 Summer St. NE

Rms. 137AB

Salem, OR 97301

Hearing Officer: Staff

Stat. Auth.: ORS 410.070 & 443.886

Stats. Implemented: ORS 443.886

Proposed Adoptions: 411-057-0100, 411-057-0110, 411-057-
0120,411-057-0130,411-057-0140,411-057-0150,411-057-0160,
411-057-0170,411-057-0180, 411-057-0190

Proposed Repeals: 411-057-0000, 411-057-0010, 411-057-0020,
411-057-0030, 411-057-0040, 411-057-0045, 411-057-0050, 411-
057-0060

Last Date for Comment: 8-25-10, 5 p.m.

Summary: The Department of Human Services (DHS), Seniors and
People with Disabilities Division (SPD) is proposing to repeal OAR
411-057-0000 to 411-057-0060 and adopt OAR 411-057-0100 to
411-057-0190 relating to memory care communities (formerly
known as Alzheimer’s care units). SPD plans to implement these
rules on October 1, 2010.

The proposed rules:

e Update language by changing the term “Alzheimer’s care unit”
to “memory care community’’;

* Encourage endorsed memory care communities to provide sup-
ports to individuals with dementia in a person directed manner,
focusing on their daily routines, their preferences as well as needs
as to how personal care is provided, and the activities that they
engage in;

* Require applicants to demonstrate their capacity to operate a
memory care community;

* Address the relinquishment of an endorsement and provide a
process for when a memory care community wishes to relinquish
their endorsement;

* Clarify that non-endorsed memory care communities may not
advertise or imply that they have an endorsement. Requires SPD to
send notice to cease advertising;

* Provide responsibilities of administration that requires specific
training for Administrators, a memory care community disclosure
statement, and policies and procedures specific to memory care com-
munities;

* Allow for emergency staffing situations when required trained
staff are unavailable;

* Enhance training requirements for staff when they are hired, yet
allow for more flexibility for ongoing in-service training;

e Include a section that outlines the minimal services that are to
be provided to residents in a memory care community; and

 Enhance the physical plant requirements for new or remodeled
facilities to better ensure resident safety and quality of life.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Seniors and People with
Disabilities Division, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398
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Department of Justice
Chapter 137

Rule Caption: Protected personal information, statutes implemented
in federal parent locator services, and parentage test cost reim-
bursement.

Stat. Auth.: ORS 25.020, 25.265 & 180.345

Stats. Implemented: ORS 25.020, 25.265, 109.070, 180.380,
192.820-192.858 & 416.430

Proposed Amendments: 137-055-1160, 137-055-1320, 137-055-
1360, 137-055-3020

Last Date for Comment: 8-31-10, 5 p.m.

Summary: OAR 137-055-1160 is being amended to remove a ref-
erence to ORS 25.020. The effect of this change is that a child’s date
of birth will no longer be considered protected personal information
if an order for nondisclosure is made.

OAR 137-055-1320 is being amended to clarify that one of the
statutes it implements is ORS 180.380 (disclosure of information to
authorized persons).

OAR 137-055-1360 is being amended to clarify that one of the
statutes it implements is ORS 180.380 (disclosure of information to
authorized persons).

OAR 137-055-3020 is being amended to clarify instances in which
the Child Support Program will not seek reimbursement of parent-
age test costs.

Rules Coordinator: Vicki Tungate
Address: 494 State Street, Suite 300 Salem, OR 97301
Telephone: (503) 986-6086
Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Third Party Testing for Commercial Driver
Licenses.

Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.072 & 807.080
Stats. Implemented: ORS 807.040, 807.070, 807.072, 807.080 &
807.100

Proposed Amendments: 735-060-0000, 735-060-0030, 735-060-
0040, 735-060-0050, 735-060-0055, 735-060-0057, 735-060-0060,
735-060-0065, 735-060-0090, 735-060-0095, 735-060-0100, 735-
060-0105, 735-060-0110, 735-060-0115, 735-060-0130

Last Date for Comment: 8-23-10

Summary: DMV is using the American Association of Motor Vehi-
cle Administrators’ Commercial Skills Testing Information Man-
agement System (CSTIMS), a web-based test scheduling and report-
ing system. CSTIMS provides DMV with an effective new
approach to fraud risk mitigation and deterrence, program oversight
and controls, and improved safety for commercial motor vehicles by
keeping unqualified drivers from obtaining a CDL.

DMV needs to revise the Division 60 rules because CSTIMS elim-
inates paper logs for reporting testing activity. DMV will require all
testers and examiners to report scheduled tests and completed test
results, including test failures, to DMV. These proposed rule amend-
ments also:

(1) Define and describe the responsibilities of a designated CDL
Tester Representative and require a CDL Tester Representative to
complete DMV administrative training, including training on the use
of CSTIMS ;

(2) Adds penalties for CDL testers and CDL examiners who
attempt or commit fraud in the testing process; and

(3) Require that the Oregon Department of Education provide
DMV approved testing and appointment of one or more CDL Tester
Representatives who must comply with the applicable requirements
and receive the DMV administrative training.

Other proposed amendments are made for clarity.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze
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Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Standards for Issuance of a Driver License without
a Photograph.
Stat. Auth.: ORS 184.616, 184.619, 802.010 & 807.110
Stats. Implemented: ORS 807.110
Proposed Amendments: 735-062-0120
Last Date for Comment: 8-23-10
Summary: DMV recently amended OAR 735-062-0016 regarding
the requirements of the driver license photograph. One way that a
person proves his or her identity is through submitting to the col-
lection of biometric data. The facial recognition technology used by
DMV requires that the photograph be full faced with removal of eye
glasses, clothing or other similar material that cover or distort the per-
son’s eyes or any other part of the face. Oregon law authorizes DMV
to issue a driver license without a photograph if a person’s religious
beliefs prevent the person from removing clothing or other
similar material that cover the person’s eyes or face in order to have
his or her photograph taken. DMV proposes to amend OAR 735-062-
0120 — Standards for Issuance of a Driver License without a
Photograph — to allow the issuance of a driver license without a
photograph under these circumstances.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Restoration of Driving Privileges for Habitual
Offenders.
Stat. Auth.: ORS 184.616, 184.619, 802.010 & 809.660
Stats. Implemented: ORS 807.110, 807.160 & 807.400
Proposed Amendments: 735-070-0160
Last Date for Comment: 8-23-10
Summary: OAR 735-070-0160 establishes that a person whose driv-
ing privileges have been revoked for a minimum of five years as a
habitual offender under ORS 809.600 may apply to DMV for restora-
tion of driving privileges. DMV currently requires that a person
revoked as a habitual offender must meet all requirements for an orig-
inal driver license or instruction permit. One requirement is that the
person pass all required tests, including a driving test and a knowl-
edge test. Under the Driver License Compact, another state will not
issue a driver license to a person whose driving privileges are revoked
in Oregon. If a person no longer is a resident of Oregon, DMV will
accept test scores from another state’s licensing agency to meet this
requirement for restoration of the person’s revoked Oregon driving
privileges. If all the requirements are satisfied, the person’s Oregon
driving record will show the person is eligible for driving privileges.
But many states refuse to test a driver who is not eligible for driv-
ing privileges, so the person is unable to satisfy this requirement
unless the person returns to Oregon. Also, even if another state does
test the driver, it may be difficult or impossible to obtain documen-
tation from the other state that the person has passed the tests. This
creates a very time consuming and costly catch-22, both for the per-
son and for DMV.

Therefore, DMV proposes to amend OAR 735-070-0160 to allow
a person who resides out-of-state and who otherwise qualifies for
restoration of revoked driving privileges to voluntarily surrender his
or her Oregon driving privileges in lieu of taking the required tests
in another state. DMV will note the surrender of all privileges on the
person’s Oregon driving record. If the person does not have any other
suspension or revocation actions, the person’s Oregon driving record,
as reported to another state through the National Driver Regis-
ter/Problem Driver Pointer System, will show the person as eligible
to apply for driving privileges. To be issued a license in another state,
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the person must meet the licensing requirements of that state. Pur-
suant to OAR 735-062-0135, should the person want to be licensed
again in Oregon, he or she will be required to pass all of Oregon’s
tests.

Other changes are made for clarity.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Department of Transportation,
Highway Division
Chapter 734

Rule Caption: Rest Areas.
Stat. Auth.: ORS 184.616, 184.619, 366.205 & 366.493
Stats. Implemented: ORS 164.805, 366.205, 366.493, 374.305,
377.030 & 810.030
Proposed Amendments: 734-030-0005 — 734-030-0020
Last Date for Comment: 8-23-10
Summary: Chapter 99, 2009 laws (HB 2234) allows the Oregon
Transportation Commission to adopt rules governing health and safe-
ty in rest areas and scenic overlooks under the jurisdiction of the
Department of Transportation and provides a penalty for violation of
these rules. Temporary rules to update the existing rule language and
incorporate the penalty for violation of the rest area rules were
adopted effective April 28,2010. These rule amendments adopt the
language from the temporary rule.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Outdoor advertising — Premises definition;
Business Identification sign permit; Directional sign permit.
Stat. Auth.: ORS 184.616, 184.619 & 377.725
Stats. Implemented: ORS 377.725 & HB 2273 (2007)
Proposed Repeals: 734-059-0005, 734-060-0005, 734-060-0015 —
734-060-0050
Last Date for Comment: 8-23-10
Summary: ¢ Term no longer used in outdoor advertising regulation,
as of HB 2273 (2007). Need to repeal definition.

* BID is type of permit deleted in statute by HB 2273. Need to
repeal permit criteria rule.

* Directional is type of permit deleted in statute by HB 2273. Need
to repeal permit criteria rules.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Aggregation of small relocation credits; Scenic
Byway Incentive Program; Outdoor Advertising violation penal-
ties.

Stat. Auth.: ORS 184.616, 184.619, 377.763,377.759,377.992 &
SB 689 (2009)

Stats. Implemented: ORS 377.763, 377.759, 377.992 & SB 689
(2009)

Proposed Adoptions: 734-059-0220, 734-063-0010

Proposed Amendments: 734-059-0200

Last Date for Comment: 8-23-10
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Summary: ¢ Describe process for credit owners to take advantage
of new provision of ORS.

* Describe process and criteria for permit owners in Scenic Byway
to take advantage of new provision of ORS.

* Matrix of penalties as required by SB 689 (2009).

» Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Land Conservation and Development Department
Chapter 660

Rule Caption: Proposal to Amend the Willamette River Greenway
Plan boundary within the City of Portland.
Date: Time: Location:
9-2-10 9 a.m. 635 Capitol St. NE,

Basement Hearing Rm.

Salem, OR 97301
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040, 390.318 & 390.322
Other Auth.: OAR 660-020-0065
Stats. Implemented: ORS 390.310-390.368
Proposed Amendments: 660-020-0060
Last Date for Comment: 9-2-10
Summary: The proposed amendment would change the Willamette
River Greenway Plan boundary along that portion of the river with-
in the city limits of Portland.
Rules Coordinator: Casaria Tuttle
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322
Rule Caption: Uses authorized on land designated as urban or rural
reserves in the Portland Metro region.
Date: Time: Location:
9-2-10 9 am. 635 Capitol St. NE

Basement Hearing Rm.

Salem, OR 97301
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040 & 195.145
Other Auth.: Statewide Planning Goals 3,4, 5, 12 & 14 (OAR 660-
015)
Stats. Implemented: ORS 195.137-195.145 & 2007 OL Ch. 723
Proposed Amendments: 660-027-0010, 660-027-0040, 660-027-
0070
Last Date for Comment: 9-2-10
Summary: The proposed amendments would modify rules under
OAR 660, division 27, that currently prohibit counties and Metro
from amending the current designations of urban or rural reserves,
and from amending the counties’ comprehensive plans to allow new
uses that were not allowed at the time of the reserves designations.
The proposed rule amendments may expand the limited exceptions
to these prohibitions to allow:

(1) certain additional types of transportation facilities that are nor-
mally only allowed in urban areas; (2) other comprehensive plan
amendments to allow new uses, including amendments that require
an exception to a statewide planning goal; (3) plan amendments to
allow new uses that are authorized by future judicial decisions, statu-
tory changes, or rule changes. In addition, the proposed rules would
amend OAR 660-027-0040 to clarify that the rule addresses future
changes to the Metro urban growth boundary and to the Metro and
county reserve designations, rather than other plan amendments.
Rules Coordinator: Casaria Tuttle
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322
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Rule Caption: Adopt permanent rules to provide camping opportu-
nities as temporary workforce housing related to construction

projects.
Date: Time: Location:
9-2-10 9 a.m. 635 Capitol St. NE

Basement Hearing Rm.

Salem, OR 97301
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040
Other Auth.: Statewide Planning Goals 2 &3
Stats. Implemented: ORS 215.213(2) & 215.283(2)
Proposed Amendments: 660-033-0020, 660-033-0120, 660-033-
0130
Proposed Repeals: 660-033-0130(T)
Last Date for Comment: 9-2-10
Summary: The proposed rules amend OAR Chapter 660, Division
33 to permanently authorize counties to allow temporary workforce
housing for large-scale construction projects, subject to conditions.
Rules Coordinator: Casaria Tuttle
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322

Office for Oregon Health Policy and Research
Chapter 409

Rule Caption: Amendments to Oregon Prescription Drug Program
Rules for Definitions and Contracted Services.
Stat. Auth.: ORS 414.312 & 414.320
Stats. Implemented: ORS 414.312,414.314,414.316 & 414318
Proposed Repeals: 409-030-0065(T)
Proposed Ren. & Amends: 409-030-0000 to 943-030-0000,
409-030-0005 to 943-030-0005, 409-030-0010 to 943-030-0010,
409-030-0020 to 943-030-0020, 409-030-0030 to 943-030-0030,
409-030-0050 to 943-030-0050, 409-030-0065 to 943-030-0065
Last Date for Comment: 8-22-10, 5 p.m.
Summary: The Oregon Prescription Drug Program (OPDP) is pro-
posing to amend OAR 409-030-000 to 409-030-0065 to expand the
definition of “prescription drugs” to conform with practice and allow
OPDP to rely on ORS 279A.065(4) which allows contracting agen-
cies that have not adopted their own rules of procedure to be subject
to the model rules adopted by the Attorney General, including all
modifications. Adoption of these proposed rules also repeals the tem-
porary rule, OAR 409-030-0065 that has been in effect since April
21, 2010. In addition, the OPDP rules are being renumbered and
moved from Chapter 409 (Office for Oregon Health Policy and
Research) to Chapter 943 (Oregon Health Authority) to align and
update references consistent with agency reorganization.

Proposed rules are available on the DHS Website: http://www.
oregon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Kym Gasper
Address: 500 Summer St NE, Salem, OR 97301
Telephone: (503) 945-6302

Office of Private Health Partnerships
Chapter 442

Rule Caption: Adopt administrative rules for the Healthy
KidsConnect program.
Date: Time:
8-12-10 9 am.

Location:

525 Trade St. SE

Salem, OR 97301

Hearing Officer: Wanda Davis

Stat. Auth.: ORS 414.826

Stats. Implemented: ORS 414.826

Proposed Adoptions: 442-010-0010, 442-010-0020, 442-010-
0030, 442-010-0040, 442-010-0050, 442-010-0060, 442-010-0070,
442-010-0080, 442-010-0090, 442-010-0100, 442-010-0110, 442-
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010-0120, 442-010-0130, 442-010-0140, 442-010-0150, 442-010-
0160, 442-010-0170, 442-010-0180, 442-010-0190
Last Date for Comment: 8-16-10
Summary: The Office of Private Health Partnerships is establishing
administrative rules for the Healthy KidsConnect program. Rules
include: Purpose and Statutory Authority, Definitions, Carrier and
Plant Selections, Member Eligibility, Premium Rates Premium Assis-
tance Level, Enrollment in Healthy KidsConnect (HKC), Member
Billing, Member Payments, Carrier Payments, Member Refunds,
Enrollment in Healthy KidsConnect Employer Sponsored Insurance
(HKC ESI), Vendor Set-up/State Accounting System. Employer Ver-
ification (HK ESI), Subsidy Payment (ESI), Cobra/Portability,
Adding Family Members, Member Reporting, HKC or HK ESI Plan
Termination. These rules, 442-010-0010 through 442-010-0190,
apply to all Healthy KidsConnect and Healthy Kids Employer Spon-
sored Insurance plans issued on or after February 1, 2010.
Rules Coordinator: Margaret Moran
Address: Office of Private Health Partnerships, 250 Church St. SE,
Suite 200, Salem, OR 97301
Telephone: (503) 378-5664

Oregon Criminal Justice Commission

Chapter 213

Rule Caption: Amends Oregon Sentencing Guidelines in light of
HB 3508 (2009).
Stat. Auth.: ORS 137.667
Stats. Implemented: ORS 137.667 & HB 3508 (2009)
Proposed Amendments: 213-017-0006
Proposed Repeals: 213-017-0006(T)
Last Date for Comment: 8-31-10
Summary: The Criminal Justice Commission (CJC) is required
under ORS 137.667 to review all legislation creating new crimes or
modifying existing crimes, and to adopt by rule necessary changes
to the crime seriousness scale. The Oregon Legislature passed SB
1087 on February 22, 2008. The legislature referred SB 1087 to a
vote of the people at the general election of November 4, 2008
through Ballot Measure 57. Ballot Measure 57 was passed by a
majority of the voters at the general election. Section 10 of SB 1087
(2008 Oregon Laws chapter 14) changed the crime of Mail Theft or
Receipt of Stolen Mail under ORS 164.162 from a Class A misde-
meanor to a Class C felony. The Oregon Legislature voted to suspend
implementation of portions of Measure 57 in HB 3508 (2009). Fol-
lowing HB 3508 (2009), Mail Theft or Receipt of Stolen Mail under
ORS 164.162 is classified as a felony for sentences imposed prior to
February 15,2010 and for sentences imposed for crimes committed
on or after January 1,2012. During the intervening time period, that
portion of Measure 57 that classified Mail Theft or Receipt of Stolen
Mail under ORS 164.162 as a felony is suspended and that crime
becomes a Class A misdemeanor. CJC amended the sentencing
guidelines to incorporate that change. The amendment contained a
typographical error, in which the date “January 1,2010” was refer-
enced instead of the date “January 1,2012.” A temporary rule is in
place correcting that error. This rule amendment makes permanent
that temporary change.
Rules Coordinator: Craig Prins
Address: Oregon Criminal Justice Commission, 885 Summer St.
NE, Salem, OR 97301
Telephone: (503) 378-4830

Oregon Department of Education

Chapter 581

Rule Caption: Specifies implementation date for new school sports
pre-participation examination form.

Date: Time: Location:
8-25-10 1 p.m. 255 Capitiol St. NE, Rm. 251
Salem, OR

Hearing Officer: Cindy Hunt
Stat. Auth.: ORS 326.051
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Stats. Implemented: ORS 336.479

Proposed Amendments: 581-021-0041

Last Date for Comment: 8-25-10, 5 p.m.

Summary: The proposed amendments specify the implementation
date for the new pre-participation examination form. These amend-
ments were formerly adopted as a temporary rule.

Rules Coordinator: Diane Roth

Address: 255 Capitol St. NE, Salem, OR 97310

Telephone: (503) 947-5791

ecccccccoe

Rule Caption: Updates and clarifies rules relating to private career
school licenses.

Date: Time: Location:
8-25-10 1 p.m. 255 Capitol St. NE, Rm. 251
Salem, OR

Hearing Officer: Cindy Hunt

Stat. Auth.: ORS 345.020

Stats. Implemented: ORS 345.010-345.450

Proposed Amendments: 581-045-0009, 581-045-0014, 581-045-
0018, 581-045-0019, 581-045-0032, 581-045-0062

Last Date for Comment: 8-25-10, 5 p.m.

Summary: The rule amendments would do the following:

581-045-0009 Instructional Programs — Provides clarity regarding
the components and level of detail required for those components for
instructional programs in private career schools.

581-045-0014 Exceptions for Schools with Programs also Regu-
lated by Another State Agency — Clarifies intent of this rule by using
more specific language; to provide a cross-reference to exceptions
granted in another rule to facilitate more accurate updates to the rules
in the future.

581-045-0018 Record Keeping and 581-045-0019 School Cata-
logs — Brings rule requirements into closer alignment with the
requirements of accrediting bodies and other federal programs and
to provide clarity to the components and level of detail required in
student records and school catalogs.

581-045-0032 Standards for Financial Reporting — Updates finan-
cial thresholds for specific report types, to adjust language to reflect
current industry practice, and clarifies reporting requirements and
allow for alternative forms of financial reports

581-045-0062 Application for Private Career School License
Renewal — Updates the rule regarding the information required for
renewal of a license; to clarify consequences for failure to submit an
adequate and timely application; to fix a statutory conflict in the rule.
Rules Coordinator: Diane Roth
Address: 255 Capitol St, NE Salem, OR 97310
Telephone: (503) 947-5791

Oregon Health Licensing Agency,
Environmental Health Registration Board

Chapter 338
Rule Caption: Increase fees to stabilize board revenue.
Date: Time: Location:
8-31-10 9 a.m. Rhoades Conference Rm.

700 Summer St. NE, Suite 320
Salem, OR 97301-1287
Hearing Officer: Bert Krages
Stat. Auth.: ORS 676.615
Stats. Implemented: ORS 676.610, 676.607 & 700.080
Proposed Amendments: 338-005-0020, 338-005-0030, 338-010-
0030, 338-020-0030, 338-020-0050, 338-030-0020
Last Date for Comment: 8-31-10
Summary: The Oregon Health Licensing Agency and Environ-
mental Health Registration Board (EHRB) are proposing to amend
the EHRB fee schedule in an effort to stabilize the EHRB revenue
streams through the end of the 2013-2015 biennium. The stabiliza-
tion plan provides a significant increase to fees for applications,
initial and renewal registrations as well as shifting from a two-year
to a one-year cycle.
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Change agency name to Oregon Health Licensing Agency to be
in compliance with statutory requirements under ORS 676.
Rules Coordinator: Samantha Patnode
Address: Oregon Health Licensing Agency, Environmental Health
Registration Board, 700 Summer St. NE, Suite 320, Salem, OR
97301-1287
Telephone: (503) 373-1917

Oregon Liquor Control Commission
Chapter 845

Rule Caption: Amendments implementing statute which now
allows issuing full on-premises sales licenses to for-profit private
clubs.
Date:
8-24-10

Location:

9079 SE McLoughlin Blvd.
Portland, OR 97222

Hearing Officer: Jennifer Huntsman

Stat. Auth.: ORS 471, 471.001, 471.030, 471.040, 471.175 &
471.730(1) & (5)

Stats. Implemented: ORS 471.001 & 471.175

Proposed Adoptions: 845-005-0322, 845-006-0495

Proposed Amendments: 845-005-0321, 845-006-0460, 845-006-
0461, 845-006-0490

Last Date for Comment: 9-7-10

Summary: The 2010 special session of the legislature passed Sen-
ate Bill (SB) 1039 with an emergency clause, effective June 2,2010.
Senate Bill 1039 amended ORS 471.001 & ORS 471.175 allowing
the Commission to issue a full on-premises sales license to a for-prof-
it private club. Staff is proposing this package of rule amendments
in order to implement the statutory changes. This rule package
includes two new rules for adoption: OAR 845-005-0322, which will
describe the licensing criteria for a for-profit private club; and OAR
845-006-0495, which will describe the compliance requirements for
a for-profit private club. Additionally, staff proposes amendment of
the current food service rule for Full Commercial (F-COM) licensees
(OAR 845-006-0460) in order to make the rule language parallel to
the new statutory definition of “commercial establishment” in ORS
471.001. Staff also proposes amending three existing private club
rules in order to clarify that these private club rules apply to nonprofit
private clubs, to bring rule language into alignment with the new
statutory definition of “nonprofit private club” in ORS 471.175, and
to lower the minimum membership requirement to match that
proposed for for-profit private clubs.

Rules Coordinator: Jennifer Huntsman

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

ecccccccoe

Time:
10 a.m.

Rule Caption: Housekeeping updates to streamline and clarify
public records and miscellaneous fees.

Stat. Auth.: ORS 471, 471.030,471.730(1) & (5)

Stats. Implemented: ORS 192.440

Proposed Amendments: 845-004-0020

Last Date for Comment: 8-31-10

Summary: This rule outlines the various fees charged to the public,
licensees, and the alcohol industry for certain services, including ful-
filling records requests. Staff proposes to amend this rule to bring the
language up to date with the Commission’s current practices regard-
ing providing various license and compliance records. For example,
the current language outlines various lists available for a fee which
are now available on-line. While in rulemaking, staff also proposes
to take the opportunity to streamline and add clarifying language
regarding public records request fees in general. There are no pro-
posed changes to existing records request fulfillment processes or fee
amounts other than updating the hourly rate for staff time to reflect
inflation since its last amendment in 2001 and the addition of a nom-
inal fee for sending records via fax.

Rules Coordinator: Jennifer Huntsman
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Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004
Oregon State Lottery
Chapter 177

Rule Caption: Authorizes Video LotterySM prizes over $600;
multiple owners of cash slips; housekeeping changes.
Date: Time: Location:
8-23-10 2:30-3 p.m. Oregon Lottery

500 Airport Rd. SE

Salem, OR
Hearing Officer: Larry Trott
Stat. Auth.: ORS 461
Other Auth.: OR Const. Art. XV Sec. 4(4)
Stats. Implemented: ORS 461.215,461.220 & 461.250
Proposed Adoptions: 177-200-0077
Proposed Amendments: 177-040-0050, 177-040-0051, 177-046-
0110, 177-200-0005, 177-200-0010, 177-200-0011, 177-200-0012,
177-200-0015, 177-200-0020, 177-200-0032, 177-200-0050, 177-
200-0060, 177-200-0065, 177-200-0070, 177-200-0075, 177-200-
0080, 177-200-0090
Last Date for Comment: 8-23-10, 3 p.m.
Summary: The Oregon Lottery adopted temporary rules to author-
ize the testing of Specialty Games, which are Video LotterySM games
that offer some “Jackpot” prizes greater than $600. The Lottery has
now initiated rulemaking to adopt permanent rules authorizing Video
LotterySM Specialty Games.

Other amendments include authorizing joint ownership of cash
slips, clarifying a cash slip is a bearer instrument, and housekeeping
changes for clarity and consistency.

Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417
Oregon University System,
Oregon Institute of Technology
Chapter 578

Rule Caption: To amend the Schedule of Fees of Special
Institution Fees and Charges.
Date: Time:
8-23-10 2 p.m.

Location:
Snell Hall, Rm. 215
Oregon Institute of Technology
Klamath Falls, OR
Hearing Officer: Mary Ann Zemke
Stat. Auth.: ORS 51
Stats. Implemented: ORS 351.070
Proposed Amendments: 578-041-0030
Last Date for Comment: 8-23-10
Summary: 578-041-0030 Amends the Schedule of Special Institu-
tion Fees and Charges. Amendments allow for increases, revision,
additions or deletions of special course fees and general fees for fis-
cal year 2010-2011. The schedule of subject fees may be obtained
from the Oregon Institute of Technology Office.
Rules Coordinator: Leticia Hill
Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97601-8801
Telephone: (541) 885-1133

Oregon Watershed Enhancement Board
Chapter 695

Rule Caption: Revisions to land acquisition grant rules related to
due diligence requirements and funds recoverable limits.
Date: Time: Location:
8-23-10 1 pm. State Lands Bldg., Rm. 201
775 Summer St. NE
Salem, OR
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Hearing Officer: Melissa Leoni
Stat. Auth.: ORS 541.396
Stats. Implemented: ORS 541.375(9) & 541.376
Proposed Amendments: 695-045-0120, 695-045-0140, 695-045-
0150
Last Date for Comment: 8-23-10, 5 p.m.
Summary: OWEB is proposing specific rule amendments related to
the administration of the land acquisition grant program. OWEB is
proposing updates to the rule describing the due diligence applica-
tion requirements, including the donation disclosure (695-045-
0120(2)(b) & (c)), fair market value appraisal (695-045-0120(2)(d)),
preliminary title report (695-045-0120(2)(e)), and environmental site
assessment (695-045-0120(2)(f)) requirements. OWEB is also pro-
posing revisions to the land acquisition rules describing the amount
of funds recoverable by OWEB for property misuse or unapproved
conveyance (695-045-0140(4)(b) and 695-045-0150(4)). Public com-
ment will be accepted on the proposed rules from August 2, 2010
through 5:00 PM on Monday, August 23, 2010. Copies of the pro-
posed amendments will be available by August 2,2010, on OWEB’s
web site (www.oregon.gov/OWEB/admin_rules_statutes.shtml).
Rules Coordinator: Melissa Leoni
Address: 775 Summer Street NE #360, Salem, Oregon 97301
Telephone: (503) 986-0179

Oregon Youth Authority

Chapter 416

Rule Caption: The rules will govern general media relations for the
Oregon Youth Authority.
Date: Time:

9-1-10 2-3 p.m.

Location:
Oregon Youth Authority
Owyhee Conference Rm.
530 Center St. NE, Suite 200
Salem, OR 97301
Hearing Officer: Winifred Skinner
Stat. Auth.: ORS 420A.025
Stats. Implemented: ORS 420A.010
Proposed Adoptions: 416-060-0005, 416-060-0010, 416-060-
0015,416-060-0020, 416-060-0025, 416-060-0030,416-060-0035,
416-060-0040
Proposed Repeals: 416-150-0030
Last Date for Comment: 9-1-10, 5 p.m.
Summary: These rules will govern general media relations for the
Oregon Youth Authority (OYA) including responding to information
requests and granting access by Media Representatives to OYA facil-
ities, programs, staff and offenders.
Rules Coordinator: Winifred Skinner
Address: 530 Center Street NE, Suite 200, Salem, OR 97301-3765
Telephone: (503) 373-7570

Parks and Recreation Department
Chapter 736

Rule Caption: Rules governing Cultural, Historic, Natural and
Wildlife Resources are being amended to allow continued hunting
practices at Cottonwood Canyon State Park.

Date: Time: Location:
8-16-10 10 a.m. 725 Summer St. NE, Rm. 124B
Salem, OR

Hearing Officer: Jim Morgan

Stat. Auth.: ORS 390.124

Stats. Implemented: ORS 390.111, 498.002 & 498.006
Proposed Amendments: 736-010-0055

Last Date for Comment: 8-31-10

Summary: The General Park Area Rules are being amended to allow
continued hunting on OPRD-acquired property known as Cotton-
wood canyon State Park, in accordance with past practices allowed
by previous land owner until such time as the Cottonwood Canyon
State Park Master Plan can be developed and adopted.

Rules Coordinator: Vanessa DeMoe
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Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301
Telephone: (503) 986-0719
Public Utility Commission
Chapter 860

Rule Caption: In the Matter of a Rulemaking to Update OAR 860-
032-0620.

Stat. Auth.: ORS 183,192,756 & 759

Stats. Implemented: ORS 756.040, 759.015 & 759.425
Proposed Amendments: 860-032-0620

Last Date for Comment: 8-23-10, Close of Business

Summary: This rulemaking proposes changes necessary to imple-
ment a new, online filing and payment system for the reporting and
payment of the Oregon Universal Service surcharge by subject com-
panies. The proposed changes to the rule impact due dates for filing
reports and submitting payments, create a new de minimis provision
for contributions owing that are less than ten dollars, and provide
guidelines for reimbursing a company that has overpaid.

The Commission encourages participants to file written comments
as early as practicable in the proceeding so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference “AR 543 on comments and file them
by e-mail to the Commission’s Filing Center at PUC. FilingCenter@
state.or.us and also send a signed hard copy to the Filing Center at
PO Box 2148, Salem, Oregon 97308-2418. For more information
about the Commission’s Filing Center, please see http://apps.
puc.state.or.us/edockets/center.htm. Interested persons may review
all filings online at http://apps.puc.state.or.us/edockets/docket.asp?
DocketID=16317
Rules Coordinator: Diane Davis
Address: PO Box 2148, Salem, OR 97308
Telephone: (503) 378-4372

Secretary of State,
Archives Division
Chapter 166

Rule Caption: Updates records retention periods for compliance
with the Code of Federal Regulations and Oregon OSHA.
Date: Time: Location:
8-23-10 9 am. Oregon State Archives

800 Summer St. NE

Salem, OR 97310
Hearing Officer: Staff
Stat. Auth.: ORS 98, 192 & 357
Other Auth.: CFR Title 29, Ch. 27, Part 1910
Stats. Implemented: ORS 192 & 357
Proposed Amendments: Rules in 166-150, 166-200, 166-300, 166-
400, 166-450, 166-475
Last Date for Comment: 8-23-10, 5 p.m.
Summary: Proposed amendments will update the retention period
for records documenting hazard exposure found in OAR 166 divi-
sions 150,200, 350,400, 450 and 475 to be in compliance with the
standards set by Title 29 of the Code of Federal Regulations. Addi-
tionally, an amendment to OAR 166-300 will update the retention for
safety committee records established by Oregon OSHA.
Rules Coordinator: Julie Yamaka
Address: 800 Summer Street NE, Salem, OR 97310
Telephone: (503) 378-5199

ecccccccoe

Rule Caption: Amends rule to require the uniform retention of all
state agency account transfer records.
Date: Time: Location:
9-2-10 10 a.m. State Archives Bldg.
800 Summer St. NE
Salem, OR 97310
Hearing Officer: Staff
Stat. Auth.: ORS 192 & 357
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Stats. Implemented: ORS 192 & 357
Proposed Amendments: 166-300-0025
Last Date for Comment: 9-2-10, 5 p.m.
Summary: Amends rule to require the uniform retention of all state
agency account transfer records. Amendment eliminates the 75 year
retention of records documenting transfers between statutory funds,
and requires a uniform 6 year retention of all state agency account
transfer records, documenting the authorized transfer, movement and
receipt of funds between accounting structures.
Rules Coordinator: Julie Yamaka
Address: 800 Summer St. NE., Salem, OR 97310
Telephone: (503) 378-5199
Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Official notary seal and embosser requirements for
vendor.

Stat. Auth.: ORS 194.031

Stats. Implemented: ORS 194.005 & 194.031

Proposed Amendments: 160-100-0100, 160-100-0110, 160-100-
0120

Proposed Repeals: 160-100-0100(T), 160-100-0110(T), 160-100-
0120(T)

Last Date for Comment: 8-21-10

Summary: These rules clarify the requirements for the official
notary seal and embosser for vendors. It specifically indicates how
the required elements are to appear on the seal and embosser, and
how a partial seal shall be imprinted on a notarial certificate attach-
ment and document.

Rules Coordinator: Karen Hutchinson

Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310

Telephone: (503) 986-2364
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Board of Examiners of Licensed Dietitians
Chapter 834

Rule Caption: License-fee Reduction.

Adm. Order No.: BELD 1-2010

Filed with Sec. of State: 6-23-2010

Certified to be Effective: 6-23-10

Notice Publication Date: 2-1-2010

Rules Amended: 834-010-0050

Subject: The former rule required proration of the license fee twice
during a biennium. That was unjust for an applicant applying short-
ly before a proration point. The amended rule, by specifying month-
ly proration, relieves the applicant of paying so much for so little.
Rules Coordinator: Doug Van Fleet—(971) 673-0190

834-010-0050
Fees

In accordance with the provisions of ORS 691.565, the following
fees, where applicable, are payable to the Board/Health Division by check
or money order:

(1) Application fee shall be $50, nonrefundable.

(2) Initial license fee shall be $6.25 per month or fraction thereof
remaining through the next October of odd-numbered year.

(3) Renewal fee shall follow the same fee structure as the initial
license fee.

(4) Delinquent fee shall be $25.

Stat. Auth.: ORS 691.405 - 691.535

Stats. Implemented:

Hist.: LDB 1-1990(Temp), f. 8-23-90, cert. ef. 9-4-90; LDB 2-1990, f. & cert. ef. 12-20-90;
LDB 1-1992, f. & cert. ef. 3-13-92; LDB 2-1993, f. 11-30-93, cert. ef. 12-1-93; BELD 1-
2010, f. & cert. ef. 6-23-10

Board of Licensed Social Workers
Chapter 877

Rule Caption: Repeal of impairment program rules and relates
updates to code of ethics and complaint management.

Adm. Order No.: BLSW 2-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 12-28-10

Notice Publication Date:

Rules Adopted: 877-040-0018

Rules Amended: 877-030-0040, 877-040-0000, 877-040-0003, 877-
040-0010

Rules Suspended: 877-035-0000, 877-035-0010, 877-035-0012,
877-035-0013, 877-035-0015

Subject: Implements House Bill 2345 by repealing all rules gov-
erning the Impaired Professionals Program of the Board (Division
35). Consolidates conduct reporting requirements, including those
related to impairment, in one section of the ethics code. This includes
addition of the statutory text relating to reporting requirements con-
tained in ORS 675.583 (House Bill 2059) to the Board’s Code of
Ethics. Repeals previous definition of impairment and adopts in rule
impairment definitions mandated by OR 676.185. Updates consumer
protection committee rules to address impairment-related investi-
gations, including adoption of a procedure for investigation of alleged
impairment.

Rules Coordinator: Martin Pittioni—(503) 373-1163

877-030-0040
Conduct and Reporting Requirements of Regulated Social Workers

(1) Conduct: The following minimum standards of professional con-
duct apply to regulated social workers:

(a) Private conduct of regulated social workers is a personal matter to
the same extent as with any other person, except when that conduct com-
promises the fulfillment of professional responsibilities.

(b) Regulated social workers may not participate in, condone, or be
associated with dishonesty, fraud, deceit, or misrepresentation.

(c) Regulated social workers may not misrepresent their professional
qualifications, education, experience, or affiliations.

(2) Reporting Requirements:

(a) Regulated social workers must report the following to the Board
as soon as practicable, but not later than 10 days after:

(A) Being convicted of a misdemeanor or felony;
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(B) Being arrested for a felony crime;

(C) Receiving notice of a civil lawsuit that names the regulated social
worker as a defendant and makes allegations related to the regulated social
worker’s practice of clinical social work or the regulated social worker’s
license or certificate;

(D) Becoming an in-patient in a psychiatric hospital or psychiatric
day treatment facility; or

(E) Receiving notice of a regulatory action related to the regulated
social worker’s license or certificate.

(b) Regulated social workers must report child and elderly abuse as
required by ORS 419B.005 to 419B.050 and 124.050 to 124.095.

(c) Unless state or federal laws relating to confidentiality or the pro-
tection of health information prohibit disclosure, a regulated social worker
is required to report to the board any information the regulated social work-
er has that appears to show that a regulated social worker is or may be an
impaired professional or may have engaged in unprofessional conduct
according to the guidelines of the code of ethics, to the extent that disclo-
sure does not conflict with the requirements of ORS 675.580. A regulated
social worker is an impaired professional if the regulated social worker is
unable to practice with professional skill and safety by reason of habitual
or excessive use or abuse of drugs, alcohol or other substances that impair
ability or by reason of a mental health disorder.

(d) Unless state or federal laws relating to confidentiality or the pro-
tection of health information prohibit disclosure, a regulated social worker
licensee who has reasonable cause to believe that a licensee has engaged in
prohibited or unprofessional conduct is required to report the conduct to the
board responsible for the licensee who is believed to have engaged in the
conduct. The reporting regulated social worker must report the conduct
without undue delay, but in no event later than 10 working days after the
reporting regulated social worker learns of the conduct. In this section:

(i) “Licensee” means a health professional licensed or certified by or
registered with a board.

(ii) “Board” has the meaning given that term in ORS 676.150.

(iii) “Prohibited conduct” means conduct by a licensee that:

(I) Constitutes a criminal act against a patient or client; or

(IT) Constitutes a criminal act that creates a risk of harm to a patient
or client.

(iv) “Unprofessional conduct” means conduct unbecoming a licensee
or detrimental to the best interests of the public, including conduct contrary
to recognized standards of ethics of the licensee’s profession or conduct

that endangers the health, safety or welfare of a patient or client.
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.595
Hist.: BCSW 2-1993, f. & cert. ef. 10-13-93; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 2-
2005, f. & cert. ef. 12-22-05; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-2010, f. &
cert. ef. 1-15-10; BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-035-0000
Establishment of Program for Impaired Clinical Social Workers

(1) The board is required by ORS 675.600(1)(c) to: “Establish a pro-
gram for impaired clinical social workers to assist licensed clinical social
workers to regain or retain their certification or licensure and impose the
requirement of participation as a condition to reissuance or retention of the
certificate or license;” The board’s program is described in this division of
rules.

(2) Impaired clinical social worker is defined in ORS 675.510(4) as
“a person unable to perform the practice of clinical social work by reason

of mental illness, physical illness or alcohol or other drug abuse.”
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.510 - 675.600 & 675.900
Hist.: BCSW 1-1990, f. & cert. ef. 4-20-90; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-
1997, f. & cert. ef. 3-25-97; BCSW 1-2009, f. 6-15-09, cert. ef. 7-1-09; Suspended by BLSW
2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-035-0010
Identification and Rehabilitation

(1) A Licensed Clinical Social Worker or Clinical Social Work
Associate knowing of a Licensed Clinical Social Worker or a Clinical
Social Work Associate whose behavior or practice fails to meet profession-
al standards for the level at which the social worker is certified or licensed,
must report the social worker to the person in the work setting who has
authority to institute corrective action. In the event that the Licensed
Clinical Social Worker has no direct supervisor, this report must be made to
the Board of Clinical Social Workers.

(2) Any Licensed Clinical Social Worker or Clinical Social Work
Associate who has knowledge or concern that the Licensed Clinical Social
Worker or Clinical Social Work Associate’s behavior or practice presents
potential for or actual danger to the public health, safety, and welfare, must
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report or cause a report to be made to the Board of Clinical Social Workers.
Failure of any Licensed Clinical Social Worker or Clinical Social Work
Associate to comply with this reporting requirement may in itself constitute

a violation of clinical social work standards.
Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990
Stats. Implemented: ORS 675.583
Hist.: BCSW 1-1990, f. & cert. ef. 4-20-90; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-
1997, f. & cert. ef. 3-25-97; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-2009, f. 6-15-09,
cert. ef. 7-1-09; Suspended by BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-035-0012
Confidentiality of Information Supplied to the Board

The records and proceedings compiled by the board in regard to an
impaired clinical social worker, including the record of treatment received
by the clinical social worker, are confidential and shall not be disclosed to
the public as required by ORS 676.175 and other applicable law; provided,
however, all such information may be disclosed when the disclosure is

made consistently with 676.175, 676.177, and other applicable law.
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.510 - 675.600 & 675.900
Hist.. BCSW 1-1990, f. & cert. ef. 4-20-90; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-
1997, f. & cert. ef. 3-25-97; BCSW 2-2005, f. & cert. ef. 12-22-05; BCSW 1-2009, f. 6-15-
09, cert. ef. 7-1-09; Suspended by BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-035-0013
Criteria which Disqualify People from Program

Criteria which disqualify Licensed Clinical Social Workers or
Clinical Social Work Associates from involvement in the Impaired
Professional Program are:

(1) Criminal history involving injury/endangerment;

(2) Sale or manufacture of illegal substances;

(3) Sexual offenders;

(4) Three previous disciplines from the board.

Stat. Auth.: ORS 675.510 - 675.600 & 675.900

Stats. Implemented: ORS 675.510 - 675.600 & 675.900

Hist.: BCSW 2-2005, f. & cert. ef. 12-22-05; BCSW 1-2009, f. 6-15-09, cert. ef. 7-1-09;
Suspended by BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-035-0015
Procedure for Evaluation of Possible Impairment

(1) On its own motion or upon complaint by any person the board may
require a person licensed or certificated under ORS 675.510 et seq. to
undergo evaluation to determine if the person is an impaired clinical social
worker.

(2) In order to determine whether a clinical social worker is impaired,
the board may require the person:

(a) To cooperate with an evaluation ordered by the board.

(b) To enter a rehabilitation program or ongoing monitoring recog-
nized by the board.

(c) To sign a release allowing the board to fully communicate with the
rehabilitation program regarding the clinical social worker’s progress or
lack thereof.

(d) To complete a rehabilitation program or participate in monitoring
required by the board.

(3) The evaluation referred to in section (1) of this rule will be per-
formed by a drug and evaluation center or professional of the board’s
choosing. The evaluator shall have access to all material regarding the clin-
ical social worker in the board’s files and will have additional authority to
contact all persons who have previously communicated to the board regard-
ing the alleged impaired status of the Clinical Social Work Associate or

Licensed Clinical Social Worker.
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.510 - 675.600 & 675.900
Hist.. BCSW 1-1990, f. & cert. ef. 4-20-90; BCSW 2-1991, . & cert. ef. 5-30-91; BCSW 1-
1997, f. & cert. ef. 3-25-97; BCSW 1-2005(Temp), f. 9-15-03, cert. ef. 10-1-05 thru 3-30-06;
BCSW 2-2005, . & cert. ef. 12-22-05; BCSW 1-2009, f. 6-15-09, cert. ef. 7-1-09; Suspended
by BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-040-0000
Management of Complaints

(1) The board intends to provide fair, expeditious response to com-
plaints.

(2) A board member who is unable to render an impartial, objective
decision regarding a complaint must abstain from participating in the
preparation, hearing, deliberation and disposition of the complaint. An
abstention is effective at the time a board member announces a decision not
to participate.

(3) A board member who is a complainant or respondent in a com-
plaint is disqualified from participating in the preparation, hearing, deliber-
ation and disposition of the complaint.
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(4) The board may initiate a complaint.

(5) The Consumer Protection Committee oversees investigations of
complaints received by the board. The committee may conduct investiga-
tions, prepare reports, require evaluations, and negotiate proposed agree-
ments and may perform other duties prescribed by the board. In carrying
out these duties, the committee may assign to the board’s staff the duties of
conducting investigations and preparing reports. Subject to the approval of
the committee, the board Administrator may assist in negotiating a pro-
posed agreement with a respondent.

(6) If the complainant is a client or former client of the respondent,
the complainant must sign a waiver of confidentiality granting the board
and its counsel access to records and other materials that are the ethical and
legal responsibility of the respondent. Refusal by a complainant to comply

with this requirement may result in the dismissal of the complaint.
Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990
Stats. Implemented: ORS 675.595(2)
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 1-1997, f. &
cert. ef. 3-25-97; BCSW 1-1999, f. & cert. ef. 4-9-99; BCSW 1-2009, f. 6-15-09, cert. ef. 7-
1-09; BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

877-040-0003
Definitions

The following definitions apply in this division of rules:

(1) “Complainant” — A person or group of persons who files a com-
plaint or the Board for Board-initiated complaints.

(2) “Complaint” — A mandatory report or an allegation that a person
regulated by the board has committed an act that would subject the person
to discipline under ORS 675.540, or is impaired. A complaint should
specifically describe the conduct complained of to the best of the ability of
the complainant

(3) “Consumer Protection Committee” — A committee of one or more
board members assigned by the board to fulfill specified functions related
to complaints. There may be more than one Consumer Protection
Committee.

(4) “Impairment” — an inability to practice with reasonable compe-
tence and safety due to the habitual or excessive use of drugs or alcohol,
other chemical dependency or a mental health condition.

(5) “Respondent” — A person regulated by the board against whom a
complaint is filed.

(6) “Social work” in ORS 675.540(1)(c) and (1)(d) means “clinical

social work” as defined in ORS 675.510(2).
Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990
Stats. Implemented: ORS 675.595
Hist.: BCSW 1-1986, f. & ef. 7-7-86; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-1997,
f. & cert. ef. 3-25-97; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-2009, f. 6-15-09, cert.
ef. 7-1-09; BLSW 1-2010, f. & cert. ef. 1-15-10; BLSW 2-2010(Temp), f. & cert. ef. 7-1-10
thru 12-28-10

877-040-0010
Form of Complaints
Any person may file a complaint alleging a violation of ORS 675.510

to 675.600 or of the rules of the board, or impairment.
Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990
Stats. Implemented: ORS 675.595(11)
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 1-1999, f. &
cert. ef. 4-9-99; BCSW 1-2009, f. 6-15-09, cert. ef. 7-1-09; BLSW 2-2010(Temp), f. & cert.
ef. 7-1-10 thru 12-28-10

877-040-0018
Procedure for Investigation of Alleged Impairment

(1) On its own motion or upon complaint by any person the board may
require a regulated social worker to undergo evaluation to determine if the
person has an impairment.

(2) In order to determine whether a regulated social worker has an
impairment, the board may require the person:

(a) To cooperate with an evaluation ordered by the board.

(b) To sign a release allowing the board to fully communicate with
any treatment program or evaluator to obtain any evaluation respondent has
undergone prior to or during the investigation by the board of the alleged
impairment.

Stat. Auth.: ORS 675.510 - 675.600 & 675.9990

Stats. Implemented: ORS 675.540, 675.583, 676.160 & 676.185
Hist.: BLSW 2-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

Board of Nursing
Chapter 851

Rule Caption: Rules for Board of Nursing under the “Health Pro-
fessionals’ Services Program” as required by HB 2345 (Enrolled
2009 Session).
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Adm. Order No.: BN 6-2010(Temp)

Filed with Sec. of State: 6-23-2010

Certified to be Effective: 7-1-10 thru 12-28-10

Notice Publication Date:

Rules Adopted: 851-070-0000, 851-070-0005, 851-070-0010,
851-070-0020, 851-070-0030, 851-070-0040, 851-070-0050, 851-
070-0060, 851-070-0070, 851-070-0080, 851-070-0090, 851-070-
0100

Rules Suspended: 851-046-0000, 851-046-0005, 851-046-0010,
851-046-0020, 851-046-0030, 851-046-0040

Subject: These rules cover the newly established “Health Profes-
sionals’ Services Program (HPSP) and are specific to the Oregon
State Board of Nursing. This program is being established by the
Addictions & Mental Health (AMH) Division of the Department of
Human Services as required by House Bill 2345 (Enrolled, 2009 Ses-
sion). The Nurse Monitoring Program (OAR 851-046) is being elim-
inated. These rules will have a permanent rule hearing on Septem-
ber 16, 2010.

Rules Coordinator: KC Cotton—(971) 673-0638

851-046-0000
Statement of Purpose and Intent

(1) The Oregon Board of Nursing recognizes that alcoholism and drug
addiction are primary, progressive, chronic diseases.

(2) The Board recognizes that problems resulting from the diseases of
substance dependence or abuse, psychiatric or physical disorders may
impair the nurse’s ability to safely practice nursing.

(3) The Board believes that nurses who develop these diseases can,
with appropriate treatment, be assisted with recovery and return to the prac-
tice of nursing.

(4) It is the intent of the Board that nurses who have the diseases of
substance dependence/abuse and psychiatric or physical disorders be given
the opportunity to seek treatment and return to or continue the practice of
nursing in a manner which benefits the public health, safety and welfare, as
well as benefits the nurse’s recovery.

(5) It is the intent of the Board to fully cooperate with employers of
these nurses in order to facilitate the nurse’s return to nursing practice. It is
also the intent of the Board to closely monitor the nurse’s ability to practice
safely.

(6) It is the intent of the Board that any nurse with no disciplinary
action taken by the Board shall have the opportunity to enter the Nurse
Monitoring Program regardless of the number of treatment programs the
nurse has attended.

(7) Any nurse with three or less disciplinary actions for substance
dependence/abuse in Oregon or in any state is eligible for the Nurse
Monitoring Program provided the nurse has not been previously enrolled in
the program and discharged for non-compliance.

(8) It is the intent of the Board that all information related to treatment
for substance dependence/abuse, psychiatric, or physical disorders and
monitoring of these nurses be kept confidential. The Board may disclose
general information regarding the nurse’s participation in treatment and in
the Nurse Monitoring Program only to those in the employment setting who
are in a position of direct or general supervision of the nurse and need to
know to ensure adequate monitoring, with the consent of the nurse.
Information regarding the nurse’s participation in treatment and in the
Nurse Monitoring Program may be disclosed only with the nurse’s written
consent. The Board expects the employer to protect the confidentiality of
information supplied by the Board regarding participants in the Nurse
Monitoring Program.

(9) The Board of Nursing supports a voluntary Nurse Monitoring
Program for nurses who would otherwise be charged with violating the
Nurse Practice Act due to substance dependence/abuse, psychiatric or phys-
ical disorders.

(10) It is the intent of the Board that any nurse with the disease of sub-
stance dependence/abuse, a psychiatric disorder or a physical disorder may
have the opportunity to enter the voluntary Nurse Monitoring Program. The
nurse will not have the opportunity to enter into the Nurse Monitoring
Program if the nurse’s circumstances disqualify him or her as outlined in
OAR 851-046-0005.

(11) The Nurse Monitoring Program is an alternative to formal disci-
plinary action against the nurse’s license but is not a treatment program.
The purpose of the Nurse Monitoring Program is to monitor the nurse’s
compliance with treatment and ability to safely practice nursing.
Investigation for possible disciplinary action will be initiated when the
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nurse fails to comply with the requirements of the Nurse Monitoring
Program.

(12) Participation in the Nurse Monitoring Program does not shield
the participant from formal disciplinary action not related to the partici-
pant’s substance dependence/abuse, psychiatric disorder or physical disor-

der.
Stat. Auth.: ORS 678.112
Stats. Implemented: ORS 678.112
Hist.: NB 3-1991, f. & cert. ef. 9-25-91; NB 10-1993, f. & cert. ef. 10-15-93; NB 2-1997, f.
& cert. ef. 1-2-97; NB 2-1997, f. & cert. ef. 1-2-97; BN 11-2001, f. & cert. ef. 7-24-01;
Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-046-0005
Criteria which Disqualify Nurses from Admission to or Continuation
in the Nurse Monitoring Program

(1) Persons with criminal histories which involve injury or endanger-
ment to others.

(2) Persons diagnosed as requiring treatment because of sexual
offenses/misconduct.

(3) Persons previously enrolled in the Nurse Monitoring Program and
referred to the Board for disciplinary action, including voluntary surrender
of their nursing license due to noncompliance with the Nurse Monitoring
Program. However, a person may be re-admitted for a condition other than
the condition for which the person had previously been enrolled in the

Nurse Monitoring Program.
Stat. Auth.: ORS 678.112
Stats. Implemented: ORS 678.112
Hist.: NB 10-1993, f. & cert. ef. 10-15-93; NB 2-1997, f. & cert. ef. 1-2-97; BN 11-2001, f.
& cert. ef. 7-24-01; Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-
10

851-046-0010
Definitions

For the purpose of the rules in division 46, the following definitions
apply:

(1) “Abstinence” means the avoidance of alcohol, mind-altering, or
potentially addictive drugs.

(2) “Approved Treatment Program” means an organized program that
meets the Board’s standards, in an inpatient, outpatient, or residential set-
ting whose primary function is the evaluation and treatment of clients with
substance dependence/abuse, psychiatric or physical disorders. The treat-
ment program shall meet the following criteria:

(a) Employ staff qualified by education and experience to treat the
client’s disorder;

(b) Have a formalized plan of care which includes:

(A) Assessment and diagnosis;

(B) Treatment goals including establishing and evaluating treatment
outcomes;

(C) Discharge criteria;

(D) Guidelines for continuing recovery; and

(c) Provide a written report addressing all parts of the plan of care.

(3) “Body Fluid Testing” means the collection of blood, urine, or by
other means utilized for the purpose of evaluating the presence of prescrip-
tion or non-prescription drugs and alcohol. The collection and testing shall
be performed by a preapproved laboratory, in a manner which preserves the
integrity of the specimen.

(4) “Confidentiality of Records” means that no information pertaining
to the nurse’s participation in the monitoring program is subject to discov-
ery, subpoena, or public disclosure.

(5) Confidentiality of records may be waived by a written release
signed by the nurse on a Board of Nursing approved form. The signed
release must specify what information and to whom the information will be
disclosed. Treatment records shall not be redisclosed.

(6) “Contract” means an individualized written agreement between
the nurse and the Nurse Monitoring Program. The contract shall include the
criteria for entrance and the terms and conditions for successful completion
of the Nurse Monitoring Program.

(7) “Intake Evaluation” means an assessment of the nurse’s disorder
by a qualified health care professional for the purpose of treatment recom-
mendations and referral.

(8) “Nurse Monitoring Program” means a program administered by
the Board which allows nurses with substance dependence/abuse, psychi-
atric or physical disorders to voluntarily seek treatment and participate in
monitored practice without formal disciplinary action by the Board for such
substance dependence/abuse, psychiatric or physical disorder.

(9) “Qualified Health Care Professional” means an individual who
has specialized education/training to diagnose and treat the condition for
which the nurse is seeking an assessment.

August 2010: Volume 49, No. 8



ADMINISTRATIVE RULES

(10) “Relapse” means the use of alcohol, mind-altering, or potential-
ly addictive drugs for non-therapeutic reasons after sobriety has been
demonstrated.

(11) “Relapse behavior” means a series of events that point towards a
potential return to inappropriate use of substances. Examples include, but
are not limited to, failure to follow the terms and conditions of the Nurse
Monitoring Program contract; mood swings, unpredictability or changes in
behavior in the employment setting; decreased participation in recovery
activities; and avoiding contact with treatment personnel or the Nurse
Monitoring Program coordinator.

(12) “Substance” means alcohol and other depressants, cannabis,
cocaine and other stimulants, opiates, hallucinogens, inhalants and abus-
able gases, and over-the-counter drugs with a potential for abuse.

(13) “Substance abuse” means a pattern of substance use leading to
clinically significant impairment or distress as manifested by one or more
of the following within a 12-month period:

(a) Recurrent substance use resulting in failure to fulfill obligations at
work, school or home.

(b) Recurrent substance use when such use is physically hazardous;

(c) Recurrent substance-related legal problems; or

(d) Continued substance use despite recurrent consequences socially
or interpersonally. Substance abuse, if left untreated, may progress to sub-
stance dependence.

(14) “Substance dependence” means a pattern of substance use lead-
ing to clinically significant impairment or distress as manifested by three or
more of the following, occurring at any time in the same 12-month period:

(a) Increased tolerance to the substance;

(b) Withdrawal symptoms when not using the substance;

(c) Increased use of the substance;

(d) Unsuccessful efforts to decrease or eliminate use;

(e) Increased time spent either obtaining the substance or recovering
from its’ effects;

(f) Decreased social, occupational or recreational activities because of
substance use; or

(g) Continued use of substances despite evidence of physical or psy-
chological harm or consequences.

(15) “Substance Dependence/Abuse Specialist” means a health care
professional who has specialized education in the evaluation and treatment
of substance dependence/abuse and other addictive disorders. They may
include, but are not limited to:

(a) Certified alcohol and drug counselor;

(b) Nurse Practitioner;

(c) Physician;

(d) Psychologist.

(16) “Support Group” means an organized meeting of individuals
with similar disorders for the purpose of encouraging wellness and contin-
ued recovery.

(17) “Voluntary Participation” means that the nurse requests admis-
sion to the Nurse Monitoring Program or agrees to enter the Nurse
Monitoring Program upon identification of a substance abuse, substance
dependence, psychiatric, or physical disorder.

Stat. Auth.: ORS 678.112

Stats. Implemented: ORS 678.112

Hist.: NB 3-1991, f. & cert. ef. 9-25-91; NB 2-1997, f. & cert. ef. 1-2-97; BN 11-2001, f. &
cert. ef. 7-24-01; Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-046-0020

Criteria for Admission and Completion of the Nurse Monitoring
Program for Nurses with Substance Dependence and/or Substance
Abuse

(1) A registered nurse or licensed practical nurse may seek admission
to the Nurse Monitoring Program in one of the following ways:

(a) By self-referral or admission to the addiction to alcohol or pre-
scription drugs, the diversion and use of unauthorized drugs, or the abuse
of other potentially addicting substances;

(b) By identification of substance dependence/abuse in conjunction
with a complaint filed against the licensee;

(c) By referral from a family member, friend, nurse peer, or employ-
er.

(2) Upon identification of a problem of substance dependence/abuse,
and the nurse’s admission to the same, the nurse shall:

(a) Obtain an intake evaluation from a substance dependence/abuse
specialist;

(b) Enter an approved treatment program specific for substance
dependence/abuse.
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(3) The nurse shall enter into a contract with the Nurse Monitoring
Program which shall include, but is not limited to:

(a) Successful completion of an approved treatment program and con-
tinuing care or approved alternative for a period of one year;

(b) Continued abstinence from mind-altering or potentially addictive
drugs, including both over-the-counter and prescription drugs;

(c) The Board may require an additional evaluation from a substance
dependence/abuse specialist or other qualified health care professional if
the nurse continues to use prescription drugs from a valid prescription to
determine whether the prescribed drug is the treatment of choice for the
nurse’s condition, for a relapse, or if there is evidence of relapse behavior.

(d) Random body fluid testing. The Board may require that urine col-
lection be witnessed;

(e) Attendance at support groups, e.g., 12-Step groups and nurse sup-
port groups;

(f) Notification of all his/her health care providers of the nature of the
nurse’s addiction;

(g) Agreement to cease nursing practice if necessary, and not return to
practice until the Nurse Monitoring Program, in consultation with the sub-
stance dependence/abuse specialist, determines that the nurse is able to
safely return to practice;

(h) Notification to the current employers and to a school of nursing, if
applicable, of participation in the Nurse Monitoring Program and of any
practice restrictions in the nurse’s contract with the Nurse Monitoring
Program;

(i) Disclosure to a prospective employer of participation in the Nurse
Monitoring Program once a job offer has been made or to a school of nurs-
ing upon acceptance into the program;

(j) Notification to the Nurse Monitoring Program if the nurse is hos-
pitalized or must undergo any surgical procedure;

(k) Notification to the Nurse Monitoring Program of relapse, use of
prescribed drugs or use of over-the-counter drugs that may affect recovery
(within 24 hours);

(1) Regular contact with the Nurse Monitoring Program;

(m) A signed release of information with treatment and aftercare
providers or counselors so the Nurse Monitoring Program may receive and
provide information;

(n) Notification to the Nurse Monitoring Program if the nurse applies
for endorsement to any state;

(o) Notification to all states of current licensure of participation in the
Nurse Monitoring Program;

(p) Disclosure of participation in the Nurse Monitoring Program
when the nurse applies for licensure in any other state either by endorse-
ment or renewal.

(q) Agreement that the nurse will cease practice for failure to comply
with the terms and conditions of the contract pending further action by the
Board or following the third relapse.

(4) The Board shall enter into a separate contract with the nurse’s
employer to address conditions of the workplace, confidentiality of infor-
mation, reporting requirements and other conditions necessary for the nurse
to successfully complete his/her participation in the Nurse Monitoring
Program. For a nurse who is enrolled in a nursing education program, the
Board shall enter into a contract with the school of nursing to address con-
ditions of clinical experience, confidentiality of information, reporting
requirements and other conditions necessary for successful completion of
the Nurse Monitoring Program. The contract shall address the following
issues:

(a) Access to narcotics;

(b) Level of supervision;

(c) Worksite and working conditions;

(d) Immediate notification to the Nurse Monitoring Program by the
employer regarding any change in employment status, e.g., resignation, ter-
mination or change in position/responsibility. In addition to the contract,
the Board will supply the employee or school of nursing with a summary
of the nurse’s history and reasons he/she is in the Nurse Monitoring
Program to assist the employer or school of nursing in their supervision of
the nurse.

(5) The nurse is financially responsible for all costs of participation in
the Nurse Monitoring Program, including the cost of random body fluid
testing and the cost of treatment.

(6) The length of time in the Nurse Monitoring Program shall be a
minimum of five (5) years with a yearly review of the content of the nurse’s
contract with the Nurse Monitoring Program. Of the five (5) years, at least
three (3) years must include monitored nursing practice. Participation in a
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monitoring program in another state may be credited towards the five (5)
year period in Oregon.

(7) Participants in the Nurse Monitoring Program and their records
may be referred to an investigator for the Board for investigation and pos-
sible disciplinary action under the following conditions:

(a) Failure to comply with the terms and conditions of the contract;

(b) Failure to correct deficiencies in the nurse’s recovery program
which lead to relapse;

(c) The occurrence of a third relapse after receiving treatment specif-
ic for substance dependence/abuse.

(8) Successful completion of the Nurse Monitoring Program is con-
tingent on a minimum of five (5) years participation, of which three (3)
years must be monitored nursing practice and compliance with all terms
and conditions of the contract. If a nurse does not practice nursing during
the five (5) year period, participation in the Nurse Monitoring Program will
resume upon entrance into a re-entry program and/or employment in nurs-
ing.

(9) Relapse during the final year of participation in the Nurse
Monitoring Program will extend the period of participation in the program
for a minimum of an additional year.

(10) Any exception to the minimum of five (5) years of participation
in the Nurse Monitoring Program shall be considered on an individual basis
and may be granted by the Nurse Monitoring Program under one or more
of the following conditions:

(a) The nurse has successfully completed a minimum of three (3)
years of monitored nursing practice;

(b) The public health, safety and welfare is not compromised by early
release from the Nurse Monitoring Program.

(11) A graduate of the Nurse Monitoring Program who has a relapse
may be readmitted to the Nurse Monitoring Program for a minimum of one
(1) year. A nurse will be permitted a maximum of three admissions to the

Nurse Monitoring Program.
Stat. Auth.: ORS 678.112
Stats. Implemented: ORS 678.112
Hist.: NB 3-1991, f. & cert. ef. 9-25-91; NB 10-1993, f. & cert. ef. 10-15-93; NB 13-1993, f.
& cert. ef. 12-20-93; NB 2-1997, f. & cert. ef 1-2-97; BN 11-2001, f. & cert. ef. 7-24-01;
Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-046-0030
Criteria for Admission and Completion of the Nurse Monitoring
Program for Nurses with Physical Disabilities

(1) A registered nurse or licensed practical nurse may seek admission
to the Nurse Monitoring Program in one of the following ways:

(a) By self-referral or admission to a physical disorder which prevents
the nurse from safely practicing nursing;

(b) By identification of a physical disorder which prevents safe prac-
tice in conjunction with a complaint filed against the licensee;

(c) By referral from a family member, friend, nurse peer, or employ-
er.

(2) Upon identification of a physical disorder which prevents safe
practice, the nurse shall obtain an evaluation from a health care profession-
al who is qualified to evaluate the nurse’s physical disorder and make rec-
ommendations for treatment of the disorder.

(3) The nurse shall enter into a contract with the Nurse Monitoring
Program which shall include, but it is not limited to:

(a) Compliance with treatment recommendations including medica-
tion management;

(b) Agreement to cease nursing practice if necessary, and not return to
practice until the Nurse Monitoring Program, in consultation with the
nurse’s primary health care provider, determines that the nurse is able to
safely return to the practice of nursing;

(c) Random body fluid testing for compliance with medical manage-
ment, if appropriate;

(d) Notification to the current employers or to a school of nursing, if
applicable, of participation in the Nurse Monitoring Program and of any
practice restrictions in the nurse’s contract with the Nurse Monitoring
Program;

(e) Disclosure to a prospective employer of participation in the Nurse
Monitoring Program once a job offer has been made or to a school of nurs-
ing upon acceptance into the program.

(f) Regular contact with the Nurse Monitoring Program;

(g) A signed release of information with the primary health care
provider or other health care professional so the Nurse Monitoring Program
may receive and provide information;

(h) Notification to the Nurse Monitoring Program if the nurse applies
for endorsement or renewal of licensure to any state;
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(i) Disclosure of participation in the Nurse Monitoring Program when
the nurse applies for licensure in any other state;

(j) Notification to all states of current licensure of participation in the
Nurse Monitoring Program.

(k) Agreement that the nurse will cease practice for failure to comply
with terms and conditions of the contract pending further action by the
Board.

(4) The Board shall enter into a separate contract with the nurse’s
employer to address conditions of the workplace, confidentiality of infor-
mation, reporting requirements and other conditions necessary for the nurse
to successfully complete his/her participation in the Nurse Monitoring
Program. For a nurse who is enrolled in a nursing education program, the
Board shall enter into a contract with the school of nursing to address con-
ditions of clinical experience, confidentiality of information, reporting
requirements and other conditions necessary for successful completion of
the Nurse Monitoring Program. The contract shall address the following
issues:

(a) Level of supervision;

(b) Worksite and working conditions;

(c) Immediate notification to the Nurse Monitoring Program by the
employer regarding any change in employment status, e.g., resignation, ter-
mination or change in position responsibility. In addition to the contract, the
Board will provide the employer or school of nursing a summary of the
nurse’s history and reasons for entrance into the Nurse Monitoring Program
to assist in supervision of the nurse.

(5) The nurse is financially responsible for all costs of participating in
the Nurse Monitoring Program, including the cost of random body fluid
testing and treatment.

(6) The length of time in the Nurse Monitoring Program shall be a
minimum of five (5) years, of which three (3) years must be monitored
nursing practice, with a yearly review of the content of the nurse’s contract
with the Nurse Monitoring Program.

(7) Participants in the Nurse Monitoring Program and their records
may be referred to an investigator for the Board for investigation and pos-
sible disciplinary action if the nurse fails to comply with the terms and con-
ditions of the contract.

(8) Successful completion of the Nurse Monitoring Program is con-
tingent on a minimum of five (5) years participation, three (3) years of mon-
itored nursing practice and compliance with all terms and conditions of the
contract.

(9) Any exception to the minimum of five (5) years of participation in
the Nurse Monitoring Program shall be considered on an individual basis
and may be granted if the public health, safety and welfare is not compro-

mised by early release from the Nurse Monitoring Program.
Stat. Auth.: ORS 678.112
Stats. Implemented: ORS 678.112
Hist.: NB 3-1991, f. & cert. ef. 9-25-91; NB 10-1993, f. & cert. ef. 10-15-93; NB 13-1993, .
& cert. ef. 12-20-93; NB 2-1997, f. & cert. ef. 1-2-97; BN 11-2001, f. & cert. ef. 7-24-01;
Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-046-0040
Criteria for Admission and Completion of the Nurse Monitoring
Program for Nurses with Psychiatric Disorders

(1) A registered nurse or licensed practical nurse may seek admission
to the Nurse Monitoring Program in one of the following ways:

(a) By self-referral or admission of a psychiatric disorder which pre-
vents the nurse’s ability to safely practice nursing;

(b) By identification of the psychiatric disorder in conjunction with a
complaint filed against the licensee;

(c) By referral from a family member, friend, nurse peer, or employ-
er.

(2) Upon identification of a psychiatric disorder which prevents safe
practice, the nurse shall:

(a) Obtain an evaluation from a health care professional qualified to
evaluate psychiatric disorders and make treatment recommendations;

(b) Participate in a treatment program specific for the psychiatric dis-
order.

(3) The nurse shall enter into a contract with the Nurse Monitoring
Program which shall include, but is not limited to:

(a) Compliance with the treatment program recommendations,
including medication management;

(b) Random body fluid testing for compliance with medication man-
agement, if appropriate;

(c) Agreement to cease nursing practice if necessary, and not return to
practice until the Nurse Monitoring Program, in consultation with the
nurse’s mental health treatment provider, determines that the nurse is able
to safely return to the practice of nursing;
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(d) Notification to the current employer and to a school of nursing, if
applicable, of participation in the Nurse Monitoring Program and of any
practice restrictions in the nurse’s contract with the Nurse Monitoring
Program;

(e) Disclosure to a prospective employer of participation in the Nurse
Monitoring Program once a job offer has been made or school of nursing
upon acceptance into the program.

(f) Regular contact with the Nurse Monitoring Program;

(g) A signed release of information with the mental health treatment
providers so the Nurse Monitoring Program may receive information upon
request;

(h) Notification of the Nurse Monitoring Program if the nurse applies
for endorsement or renewal of licensure to any state;

(i) Disclosure of participation in the Nurse Monitoring Program when
the nurse applies for licensure in any other state;

(j) Notification of all states of current licensure of participation in the
Nurse Monitoring Program.

(k) Agreement that the nurse will cease practice for failure to comply
with the terms and conditions of the contract pending further action by the
Board.

(4) The Board shall enter into a separate contract with the nurse’s
employer to address conditions of the workplace, confidentiality of infor-
mation, reporting requirements and other conditions necessary for the nurse
to successfully complete his/her participation in the Nurse Monitoring
Program. For a nurse who is enrolled in a nursing education program, the
Board shall enter into a contract with the school of nursing to address con-
ditions of clinical experience, confidentiality of information, reporting
requirements and other conditions necessary for successful completion of
the Nurse Monitoring Program. The contract shall address the following
issues:

(a) Level of supervision;

(b) Worksite and working conditions;

(c) Immediate notification to the Nurse Monitoring Program by the
employer regarding any change in employment status, e.g., resignation, ter-
mination or change in position responsibility. In addition to the contract, the
Board will provide the employer or school of nursing a summary of the
nurse’s history and reasons for entrance into the Nurse Monitoring Program
to assist in supervision of the nurse.

(5) The nurse is financially responsible for all costs of participation in
the Nurse Monitoring Program, including the costs of random body fluid
testing and the cost of mental health treatment.

(6) The length of time in the Nurse Monitoring Program shall be a
minimum of five (5) years, of which three (3) years must be monitored
nursing practice, with a yearly review of the content of the nurse’s contract
with the Nurse Monitoring Program.

(7) Participants in the Nurse Monitoring Program and their records
may be referred to an investigator for the Board for investigation and pos-
sible disciplinary action if the nurse fails to comply with the terms and con-
ditions of the contract.

(8) Successful completion of the Nurse Monitoring Program is con-
tingent on a minimum of five (5) years participation, three (3) years of mon-
itored nursing practice and compliance with all terms and conditions of the
contract.

(9) Any exception to the minimum of five (5) years of participation in
the Nurse Monitoring Program shall be considered on an individual basis
and may be granted if the public health, safety and welfare is not compro-

mised by early release from the Nurse Monitoring Program.
Stat. Auth.: ORS 678.112
Stats. Implemented: ORS 678.112
Hist.: NB 3-1991, f. & cert. ef. 9-25-91; NB 10-1993, f. & cert. ef. 10-15-93; NB 13-1993, f.
& cert. ef. 12-20-93; NB 2-1997, f. & cert. ef. 1-2-97; BN 11-2001, f. & cert. ef. 7-24-01;
Suspended by BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0000
Purpose, Intent and Scope

The Board believes that licensees who develop substance use disor-
ders, mental health disorders, or both disorders can, with appropriate treat-
ment, be assisted with recovery and return to the practice of nursing. It is
the intent of the Board that a licensee with a substance use disorder, a men-
tal health disorder or both types of disorders may have the opportunity to
enter the Health Professionals’ Services Program (HPSP). Participation in
the Health Professionals Services Program does not shield the licensee

from disciplinary action.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10
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851-070-0005
Definitions

The following definitions apply to OAR chapter 851, division 070,
except as otherwise stated in the definition:

(1) “Abstinence” means the avoidance of all intoxicating substances,
including but not limited to prescription or over-the-counter drugs with a
potential for abuse or dependence;

(2) “Assessment or evaluation” means the process an independent
third-party evaluator uses to diagnose the licensee and to recommend treat-
ment options for the licensee.

(3) “Board” means the Oregon State Board of Nursing.

(4) “Business day” means Monday through Friday, except legal holi-
days as defined in ORS 187.010 (or ORS 187.020).

(5) “Diagnosis” means the principal mental health or substance use
diagnosis listed in the DSM. The diagnosis is determined through the
assessment and any examinations, tests or consultations suggested by the
assessment and is the medically appropriate

(6) “Division” means the Department of Human Services, Addictions
and Mental Health Division.

(7) “DSM” means the Diagnostic and Statistical Manual of Mental
Disorders, commonly referred to as DSM-IV-TR published by the
American Psychiatric Association.

(8) “Federal regulations” means:

(a) As used in ORS 676.190(1)(f)(D), a “positive toxicology test
result as determined by federal regulations pertaining to drug testing”
means test results meet or exceed the cutoff concentrations shown in 49
CFR § 40.87 (2009) must be reported as substantial non-compliance, but
positive toxicology results for other drugs and for alcohol may also consti-
tute and may be reported as substantial non-compliance.

(b) As used in ORS 676.190(4)(i), requiring a “licensee to submit to
random drug or alcohol testing in accordance with federal regulations”
means licensees are selected for random testing by a scientifically valid
method, such as a random number table or a computer-based random num-
ber generator that is matched with licensees’ unique identification numbers
or other comparable identifying numbers. Under the selection process used,
each covered licensee shall have an equal chance of being tested each time
selections are made, as described in 40 CFR § 199.105(c)(5) (2009).
Random drug tests must be unannounced and the dates for administering
random tests must be spread reasonably throughout the calendar year, as
described in 40 CFR § 199.105(c)(7) (2009).

(9) “Fitness to practice evaluation” means the process a qualified,
independent third-party evaluator uses to determine if the licensee can safe-
ly perform the essential functions of the licensee’s health practice.

(10) “Final enrollment” means a self-referred licensee has provided
all documentation required by OAR 851-070-0040 and has met all eligibil-
ity requirements to participate in the HPSP.

(11) “Independent third-party evaluator” means an individual who is
approved by a licensee’s Board to evaluate, diagnose, and offer treatment
options for substance use disorders, mental health disorders or co-occurring
disorders.

(12) “Individual service record” means the official permanent HPSP
documentation, written or electronic, for each licensee, which contains all
information required by these rules and maintained by the HPSP to demon-
strate compliance with these rules.

(13) “Licensee” means a licensed practical nurse, registered nurse, or
advanced practice registered nurse who is licensed or certified by the
Oregon State Board of Nursing.

(14) “Mental health disorder” means a clinically significant behav-
ioral or psychological syndrome or pattern that occurs in an individual and
that is associated with present distress or disability or with a significantly
increased risk of suffering death, pain, disability, or an important loss of
freedom that is identified in the DSM. “Mental health disorder” includes
gambling disorders.

(15) “Monitoring agreement” means an individualized agreement
between a licensee and the vendor that meets the requirements for a diver-
sion agreement set by ORS 676.190.

(16) “Monitoring Entity” means an independent third-party that mon-
itors licensees’ HPSP enrollment status and monitoring agreement compli-
ance.

(17) “Non-treatment compliance monitoring” means the non-medical,
non-therapeutic services employed by the vendor to track and report the
licensee’s compliance with the monitoring agreement.

(18) “Nurse Monitoring Program” (NMP) refers to the alternative to
the Board of Nursing’s discipline program prior to July 1, 2010.
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(19) “Self-referred licensee” means a licensee who seeks to partici-
pate in the program without a referral from the board

(20) “Peer” means another licensee currently enrolled in the program.

(21) “Provisional enrollment” means temporary enrollment, pending
verification that a self-referred licensee meets all HPSP eligibility criteria.

(22) “Substance use disorder” means a disorder related to the taking
of a drug of abuse (including alcohol); to the side effects of a medication;
and to a toxin exposure, including: substance use disorders (substance
dependence and substance abuse) and substance-induced disorders (includ-
ing but not limited to substance intoxication, withdrawal, delirium, and
dementia, as well as substance induced psychotic disorders and mood dis-
orders), as defined in DSM criteria.

(23) “Substantial non-compliance” means that a licensee is in viola-
tion of the terms of his or her monitoring agreement in a way that gives rise
to concerns about the licensee’s ability or willingness to participate in the
HPSP. Substantial non-compliance and non-compliance include, but are not
limited to, the factors listed in ORS 676.190(1)(f). Conduct that occurred
before a licensee entered into a monitoring agreement does not violate the
terms of that monitoring agreement.

(24) “Successful completion” means that for the period of service
deemed necessary by the vendor or by the licensee’s Board by rule, the
licensee has complied with the licensee’s monitoring agreement to the sat-
isfaction of the HPSP.

(25) “Toxicology testing” means urine testing or alternative chemical
monitoring including blood, saliva, breath or hair as conducted by a labo-
ratory certified, accredited or licensed and approved for toxicology testing.

(26) “Treatment” means the planned, specific, individualized health
and behavioral health procedures, activities, services and supports that a
treatment provider uses to remediate symptoms of a substance use disorder,
mental health disorder or both types of disorders.

(27) “Vendor” means the entity that has contracted with the Division

to conduct the HPSP.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0010
Participation in Health Professionals’ Services Program

Effective July 1, 2010, the Board shall participate in the Health
Professionals’ Services Program and may refer eligible nurses to the HPSP
in lieu of or in addition to public discipline. Only licensed practical nurses,
registered nurses, and advanced practice registered nurses who meet the eli-
gibility criteria may be referred by the Board to the Health Professionals’

Services Program.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0020
Eligibility in Health Professionals Services Program

(1) Licensee must be evaluated by an independent, third-party evalu-
ator approved by the Board. The evaluation must include a diagnosis of a
substance use disorder, mental health disorder, or both types of disorders
with the appropriate diagnostic code from the DSM, and treatment options.

(2) Licensee must provide a written statement agreeing to enter the
HPSP in lieu of or in addition to discipline and agreeing to abide by all
terms and conditions established by the Board.

(3) Licensee must enter into the “HPSP Monitoring Agreement.”

(4) Licensees who have successfully graduated from either the NMP
or HPSP programs and who have had a relapse may be permitted a maxi-

mum of one additional admittance into the HPSP.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0030
Procedure for Board Referrals

(1) When a complaint is received involving a licensee who may have
a substance use disorder, a mental disorder, or both types of disorders, the
Board staff will investigate and complete a report to be presented at a Board
meeting.

(2) The Board will review the report and determine if the licensee
meets the eligibility criteria for the HPSP.

(3) If licensee meets eligibility criteria and the board approves entry
into the HPSP, the Board will provide a written referral. The referral must
include:

(a) A copy of the report from the independent, third-party evaluator
who diagnosed the Licensee;
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(b) The treatment options developed by the independent third-party
evaluator;

(c) A statement that the Board has investigated the licensee’s profes-
sional practice and conduct, and has determined whether the licensee’s pro-
fessional practice, while impaired, presents or has presented a danger to the
public;

(d) A description of any restrictions recommended or imposed by the
Board on the licensee’s professional practice; including those specific to
prescribing and dispensing medications (for licensees with prescriptive
authority).

(e) A written statement from the licensee agreeing to enter the HPSP
in lieu of or in addition to discipline and agreeing to abide by all terms and
conditions established by the vendor; and

(f) A statement that the licensee has agreed to report any arrest for or
conviction of a misdemeanor or felony crime to the board within three busi-
ness days after the licensee is arrested or convicted.

(4) A Board-referred licensee is enrolled in the program effective on
the date the licensee signs the consents and the monitoring agreement
required by ORS 676.190.

(5) Upon enrollment into the program, the vendor (or monitoring enti-
ty) will notify the Board and the Board will dismiss without prejudice the

pending complaint at the next Board meeting.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0040
Procedure for Self- Referred Licensees

Self-referred licensees may participate in the HPSP as permitted by
ORS 676.190(5).

(1) Provisional Enrollment. To be provisionally enrolled in the pro-
gram, a self-referred licensee must:

(a) Sign a written consent allowing disclosure and exchange of infor-
mation between the vendor, the monitoring entity, the licensee’s employer,
independent third-party evaluators, and treatment providers, including other
health care providers;

(b) Sign a written consent allowing disclosure and exchange of infor-
mation between the vendor, the Board, the monitoring entity, the licensee’s
employer, independent third-party evaluators and treatment providers in the
event the vendor determines the licensee to be in substantial non-compli-
ance with his or her monitoring agreement as defined in OAR 851-070-
0090. The purpose of the disclosure is to permit the vendor and the moni-
toring entity to notify the Board if the vendor determines the licensee to be
in substantial non-compliance with his or her monitoring agreement;

(c) Attest that the licensee is not, to the best of the licensee’s knowl-
edge, under investigation by his or her Board; and

(d) Agree to and sign a monitoring agreement.

(2) Upon provisional enrollment, the vendor shall send to the moni-
toring entity copies of the signed consents and the monitoring agreement,
described in section one of this rule.

(3) Final Enrollment: To move from provisional enrollment to final
enrollment in the program, a self-referred licensee must:

(a) Obtain at the licensee’s own expense and provide to the vendor, an
independent third-party evaluator’s written evaluation containing a DSM
diagnosis and diagnostic code and treatment recommendations;

(b) Agree to cooperate with the vendor’s investigation to determine
whether the licensee’s practice while impaired presents or has presented a
danger to the public; and

(c) Enter into an amended monitoring agreement, if required by the
vendor.

(4) Once a self-referred licensee seeks enrollment in the HPSP, fail-
ure to complete final enrollment may constitute substantial non-compliance
and may be reported to the Board.

(5) Upon final enrollment of a self-referred licensee, the vendor shall
send to the monitoring entity a copy of the written evaluation by the inde-
pendent third-party evaluator and a copy of the amended monitoring agree-
ment, if any.

Stat. Auth.: ORS 676.200

Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0050
Disqualification Criteria

Licensees, either Board-referred or self-referred, may be disqualified
from entering the HPSP for factors including, but not limited to:

(1) Licensee’s disciplinary history;

(2) Severity and duration of the licensee’s impairment;
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(3) Extent to which licensee’s practice can be limited or managed to
eliminate danger to the public;

(4) Likelihood that licensee’s impairment can be managed with treat-
ment;

(5) Evidence of criminal history that involves injury or endangerment
to others;

(6) A diagnosis requiring treatment because of sexual offenses or sex-
ual misconduct;

(7) Evidence of non-compliance with a monitoring program from
other state;

(8) Pending investigations with the Board or boards from other states;

(9) Previous Board investigations with findings of substantiated abuse
or neglect; and

(10) Prior enrollment in, but failure to successfully complete, either

the Nurse Monitoring Program or HPSP.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0060
Approval of Independent Third-Party Evaluators

(1) To be approved by the Board as an independent third-party evalu-
ator, an evaluator must:

(a) Be licensed as required by the jurisdiction in which the evaluator
works;

(b) Have a minimum of a Master’s Degree in a mental health disci-
pline;

(c) Provide evidence of additional education and experience as shown
by one of the following:

(i) Department of Transportation Substance Abuse Professional qual-
ification;

(ii) Certified Alcohol and Drug Counselor II or IIT;

(iii) Board Certified in Addiction Medicine by either ASAM or
American Board of Psychiatry and Neurology.

(d) Provide evidence of assessments at the licensure level of the
licensee being evaluated

(e) The Board will not accept an evaluator as independent in a partic-
ular case if, in the Board’s judgment, the evaluator’s judgment is likely to

be influenced by a personal or professional relationship with a licensee.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0070
Approval of Treatment Providers

(1) To be approved by the Board as a treatment provider, a provider
must be:

(a) Licensed as required by the jurisdiction in which the provider
works;

(b) Able to provide appropriate treatment considering licensee’s diag-
nosis, degree of impairment, level of licensure, and treatment options pro-
posed by the independent third-party evaluator; and

(c) Able to obtain a urinalysis of the licensee at intake.

(2) The Board will not accept a provider as a treatment provider in a
particular case if, in the Board’s judgment, the provider’s judgment is like-
ly to be influenced by a personal or professional relationship with a licens-

ee.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0080
Licensee Responsibilities

(1) All licensees must:

(a) Agree to report any arrest for or conviction of a misdemeanor or
felony crime to the vendor and the Board within three business days after
the licensee is arrested or convicted of the crime; and

(b) Comply continuously with his or her monitoring agreement,
including any restrictions on his or her practice, for at least two years or
longer, as specified by the Board by rule or order;

(c) Abstain from mind-altering or intoxicating substances or poten-
tially addictive drugs, unless the drug is approved by the HPSP and pre-
scribed for a documented medical condition by a person authorized by law
to prescribe the drug to the licensee;

(d) Report use of mind-altering or intoxicating substances or poten-
tially addictive drugs within 24 hours;

(e) Participate in a treatment plan approved by a third party;

(f) Limit practice as required by the HPSP;
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(g) Cooperate with supervised monitoring of practice;

(h) Participate in a follow-up evaluation, when necessary, of
licensee’s fitness to practice;

(i) Submit to random drug or alcohol testing;

(j) Report at least weekly to the HPSP regarding the licensee’s com-
pliance with the monitoring agreement;

(k) Report at least weekly to the HPSP regarding the licensee’s com-
pliance with the agreement;

(1) Report any arrest for or conviction of a misdemeanor or felony
crime to the HPSP within three business days after the licensee is arrested
or convicted;

(m) Report applications for licensure in other states, changes in
employment and changes in practice setting;

(n) Agree to be responsible for the cost of evaluations, toxicology test-
ing and treatment;

(o) Report to the HPSP any investigations or disciplinary action by
any state or state agency, including Oregon;

(p) Participate in required meetings according to the treatment plan;
and

(q) Maintain current license status.

(2) In addition to the requirements listed in section one of this rule,
self-referred licensees must also provide to the HPSP a copy of a report of
the licensee’s criminal history, at least once per calendar quarter or more

often if required by the HPSP.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0090
Completion Requirements

(1) To successfully complete the Health Professionals’ Services
Program, licensees with a substance use disorder, or with a mental health
disorder and a substance use disorder, must have worked for at least two
years in a monitored practice. Licensees must complete the required two
years of monitored practice within four years of entering the Health
Professionals’ Services Program.

(2) To successfully complete the Health Professionals’ Services
Program, licensees with a mental health disorder, but no substance use dis-
order, must have worked for at least one year in a monitored practice.
Licensees must complete the required year of monitored practice within
two years of entering the Health Professionals’ Services Program.

(3) The Board may extend by one year the time within which a licens-
ee must complete the monitored practice if the licensee has remained com-
pliant with the program.

(4) A licensee who does not complete the required term of monitored
practice will be discharged from the Health Professionals’ Services
Program and may be subject to discipline.

(5) The time spent working in a monitored practice before transferring
from the Nurse Monitoring Program to the Health Professionals’ Services
Program effective July 1, 2010, will be counted toward the required term of

monitored practice.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

851-070-0100
Substantial Non-Compliance Criteria

(1) The HPSP or the monitoring entity will report substantial non-
compliance with the diversion agreement within one business day after the
HPSP learns of non-compliance, including but not limited to information
that a licensee:

(a) Engaged in criminal behavior;

(b) Engaged in conduct that caused injury, death or harm to the pub-
lic, including engaging in sexual impropriety with a patient;

(c) Was impaired in a health care setting in the course of the licensee’s
employment;

(d) Received a positive toxicology test result as determined by feder-
al regulations pertaining to drug testing;

(e) Violated a restriction on the licensee’s practice imposed by the
HPSP or the licensee’s Board;

(f) Was admitted to the hospital for mental illness or adjudged to be
mentally incompetent;

(g) Entered into a diversion agreement, but failed to participate in the
HPSP;

(h) Was referred to the HPSP, but failed to enroll in the HPSP;

(i) Forged, tampered with, or modified a prescription;

(j) Violated any rules of prescriptive/dispensing authority;
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(k) Violated any provisions of OAR 851-070-0080;

(1) Violated any terms of the diversion agreement; or

(m) Failed to complete the monitored practice requirements as stated
in OAR 851-070-0090.

(2) The Board, upon being notified of a licensee’s substantial non-
compliance will investigate and determine the appropriate sanction, which
may include a limitation of licensee’s practice and any other sanction, up to

and including termination from the HPSP and formal discipline.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10

Rule Caption: Fee for Retired Nurse Status Eliminated.

Adm. Order No.: BN 7-2010

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-25-10

Notice Publication Date: 5-1-2010

Rules Amended: 851-002-0010

Subject: These rules cover the agency fees. This rule amendment
eliminates the fee for retired nurse status.

Rules Coordinator: KC Cotton—(971) 673-0638

851-002-0010
RN/LPN Schedule of Fees
(1) License Renewal — $145
(2) Delinquent Renewal — $12
(3) License by Endorsement — $195
(4) Licensure by Examination — $160
(5) Written Verification of License — $12
(6) Limited Licenses:
(a) License Memorandum — $25
(b) Reentry — $95
(c) Extension of Reentry — $25
(7) Limited Licenses for Educational Experience:
(a) International Graduate Nursing Students — $65
(b) Extension of International Graduate Nursing Students — $25
(c) International RN in Short-Term Educational Experience — $35
(d) International Exchange Students — $25
(e) U.S. RNs in Distance Learning — $15
(f) Extension of Distance Learning — $15
(8) Reexamination for Licensure — $25
(9) Reactivation — $160

(10) Reinstatement by Reactivation — $160

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, f.
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991,f.6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, . 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef. 9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 11-
1999, f. & cert. ef. 12-1-99; BN 6-2000, f. & cert. ef. 4-24-00; BN 17-2002, f. & cert. ef. 10-
18-02; BN 6-2003, f. & cert. ef. 7-7-03; BN 5-2007, f. 5-4-07, cert. ef. 7-1-07; BN 5-2009, f.
& cert. ef. 10-7-09; BN 6-2009, f. 12-17-09, cert. ef. 1-1-10; BN 7-2010, f. & cert. ef. 6-25-
10

Rule Caption: CNA 2 Registration Fee Removed.

Adm. Order No.: BN 8-2010

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-25-10

Notice Publication Date: 5-1-2010

Rules Amended: 851-002-0040

Subject: These rules cover the agency fees. This rule amendment
removes the CNA 2 registration fee.

Rules Coordinator: KC Cotton—(971) 673-0638

851-002-0040

Nursing Assistant Schedule of Fees
(1) Certification by Examination — $106
(2) Certification by Endorsement — $60
(3) Reexamination — Manual Skills — $45
(4) Reexamination — Written — $25
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(5) Oral Administration of Written Examination — $35
(6) Written Verification of Certification — $10

(7) CNA Certificate Renewal — $60

(8) CNA Reactivation Fee — $5

(9) CNA Certification for RN or LPN — $60

(10) CNA Certification for Student Nurses — $60

(11) Initial Approval CNA Training Program — $100
(12) Approval of Revised CNA Training Program — $75
(13) Reapproval of CNA Training Program — $50

(14) CNA Primary Instructor Approval — $10

(15) Initial Approval of CNA Program Director — $25

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: NB 9-1989(Temp), f. & cert. ef. 11-24-89; NB 5-1990, f. & cert. ef. 5-7-90; NB 7-
1990(Temp), f. & cert. ef. 7-11-90; NB 9-1990, f. & cert. ef. 10-9-90; NB 5-1991(Temp), f.
& cert. ef. 10-15-91; NB 3-1992, f. & cert. ef. 2-13-92; NB 12-1992, f. 12-15-92, cert. ef. 1-
1-93; NB 2-1993, f. 2-8-93, cert. ef. 2-16-93; NB 15-1993, f. 12-27-93, cert. ef. 6-1-94; NB
9-1997, f. 7-22-97, cert. ef. 9-1-97; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from
851-060-0300; BN 7-1999, f. 8-10-99, cert. ef. 11-1-99; BN 10-1999, f. & cert. ef. 12-1-99;
BN 6-2003, f. & cert. ef. 7-7-03; BN 7-2004, f. & cert. ef. 2-26-04; BN 14-2004, f. & cert.
ef. 10-26-04; BN 7-2007, f. 6-29-07, cert. ef. 1-1-08; BN 5-2009, f. & cert. ef. 10-7-09; BN
6-2009, f. 12-17-09, cert. ef. 1-1-10; BN 8-2010, f. & cert. ef. 6-25-10

ecccccccoe

Rule Caption: Fee Eliminated for Retired Nurse Status.

Adm. Order No.: BN 9-2010

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-25-10

Notice Publication Date: 5-1-2010

Rules Amended: 851-031-0086

Subject: These rules cover standards for licensure of registered nurs-
es and licensed practical nurses. This rule amendment eliminates the
fee for retired nurse status.

Rules Coordinator: KC Cotton—(971) 673-0638

851-031-0086
Retired Oregon Nurse Status

(1) A nurse currently or previously licensed in good standing in
Oregon is eligible to apply for Retired Nurse status if the nurse held an
unencumbered Oregon nursing license.

(2) All licenses shall be retired simultaneously.

(3) To receive Retired Nurse status a nurse shall:

(a) Hold a current unencumbered license to practice nursing in
Oregon; or

(b) Have been licensed in good standing in Oregon; and

(c) Indicate an intent to retire from nursing practice; and

(d) Apply using forms and instructions provided by the Board; and

(e) Sign a disclaimer acknowledging that Retired Nurse status is not
an authorization to practice nursing; and

(4) A nurse with Retired Nurse Status must indicate “Retired” when
using the title nurse. (e.g. RN, Retired, LPN, Retired, NP, Retired, CNS,

Retired, CRNA, Retired).
Stat. Auth: ORS 678.031 — 678.050
Stats. Implemented: ORS 678.031 & 678.050
Hist.: BN 17-2002, f. & cert. ef. 10-18-02; BN 1-2003, f. & cert. ef. 3-6-03; BN 9-2010, f. &
cert. ef. 6-25-10

ecccccccoe

Rule Caption: Revision of Rules Relating to Standards for Nursing
Assistants and Medication Aides.

Adm. Order No.: BN 10-2010

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-25-10

Notice Publication Date: 5-1-2010

Rules Amended: 851-062-0010, 851-062-0016, 851-062-0020, 851-
062-0050, 851-062-0055, 851-062-0070, 851-062-0100, 851-062-
0110

Rules Repealed: 851-062-0005, 851-062-0015

Subject: These rules establish the standards for certification of nurs-
ing assistants and medication aides. These rules amendments update
the language related to the implementation of the CNA 2 level, add
language to permit a RN or LPN with a current, unencumbered
license to obtain a CNA 2, provide clarification on the process for a
student nurse to obtain a CNA 2, and introduce language related to
reactivation of a CNA 2.

Rules Coordinator: KC Cotton—(971) 673-0638
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851-062-0010
Definitions

(1) “Application” means a request for certification including all infor-
mation identified on a form supplied by the Board and payment of required
fee.

(2) “Approved Nursing Program” means a pre-licensure educational
program approved by the Board for registered or practical nurse scope of
practice, or an educational program in another state or jurisdiction approved
by the licensing board for nurses or other appropriate accrediting agency
for that state.

(3) “Certificate of Completion” means a document meeting the stan-
dards set in OAR 851-061-0100(3)(a)—(i) and awarded upon successfully
meeting all requirements of a nursing assistant or medication aide training
program.

(4) “Certified Medication Aide (CMA)” means a Certified Nursing
Assistant who has had additional training in administration of noninjectable
medication and holds a current unencumbered Oregon CMA Certificate.

(5) “Certified Nursing Assistant (CNA)” means a person who holds a
current Oregon CNA certificate by meeting the requirements specified in
these rules; whose name is listed on the CNA Registry; and who assists
licensed nursing personnel in the provision of nursing care. The phrase
Certified Nursing Assistant and the acronym CNA are generic and may
refer to CNA 1, CNA 2 or all CNAs.

(6) “Certified Nursing Assistant 1 (CNA1)” means a person who
holds a current Oregon CNA 1 certificate and who assists licensed nursing
personnel in the provision of nursing care.

(7) “Certified Nursing Assistant 2 (CNA 2)” means a person who
holds a current, unencumbered CNA 1 certificate and has met requirements
specified in these rules for one or more of the CNA 2 categories.

(8) “Client” means the individual who is provided care by the CNA or
CMA including a person who may be referred to as “patient” or “resident”
in some settings.

(9) “CNA Registry” means the listing of Oregon Certified Nursing
Assistants maintained by the Board.

(10) “Competency evaluation” means the Board-approved process for
determining competency.

(11) “Completed Application” means a signed application, paid appli-
cation fee and submission of all supporting documents related to certifica-
tion requirements.

(12) “Completed Application Process” means a completed applica-
tion, a Law Enforcement Data System (LEDS) check including any subse-
quent investigation; successful competency examination, if required; and
final review for issue or denial.

(13) “Endorsement” means the process of certification for an appli-
cant who is trained and certified as a CNA in another state or jurisdiction.

(14) “Enrolled” means making progress toward completion of a RN
or LPN nursing program, whether or not registered in the current quarter or
semester, as verified by the director or dean of the program.

(15) Examinations:

(a) “Competency Examination” means the Board-approved examina-
tion administered to determine minimum competency for CNA 1 author-
ized duties. The competency examination consists of a written examination
and a manual skills examination. The examination is administered in
English.

(b) “Medication Aide Examination” means the Board-approved
examination administered to determine minimum competency for CMA
authorized duties. The examination is administered in English.

(16) “Full-time” means at least 32 hours of regularly scheduled work
each week.

(17) “Licensed Nursing Facility” means a licensed nursing home or a
Medicare or Medicaid certified long term care facility.

(18) “Monitoring” means that a Registered Nurse assesses and plans
for care of the client, assigns duties to the nursing assistant according to the
nursing care plan, and evaluates client outcomes as an indicator of
CNA/CMA competency.

(19) “Nurse Aide Registry” means the listing of Certified Nursing
Assistants maintained by the appropriate state agency in another state or
jurisdiction of the United States.

(20) “OBRA” means the Omnibus Budget Reconciliation Act of 1987,
successor legislation and written directives from the Center for Medicare
and Medicaid Services (CMS).

(21) “Qualifying Disability” means a diagnosed physical or mental
impairment which substantially limits one or more major life activities, and
is subject to the protection of the Americans with Disabilities Act (ADA).
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(22) “Reactivation” is the process of renewing certification after the
certificate is expired.

(23) “Reinstatement” is the process of activating a certificate after it
has been subject to disciplinary sanction by the Board.

(24) “Supervision” means that the licensed nurse is physically present
and accessible in the immediate client care area, is available to intervene if
necessary, and periodically observes and evaluates the skills and abilities of
the CNA/CMA to perform authorized duties.

(25) “Unlicensed Persons” means individuals who are not necessari-
ly licensed or certified by this Board or another Oregon health regulatory

agency but who are engaged in the care of clients.
Stat. Auth.: ORS 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 4-2004,
f. & cert. ef. 2-20-04; BN 13-2005, f. & cert. ef. 12-21-05; BN 10-2010, f. & cert. ef. 6-25-
10

851-062-0016
CNA 2 Categories

(1) The Board has approved three CNA 2 categories: Acute Care,
Dementia Care, and Restorative Care.

(2) Other categories as subsequently established by the Board.

Stat. Auth: ORS 678.442

Stats. Implemented: ORS 678.040, 678.050, 678.150

Hist.: BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 14-2006, f. & cert. ef. 11-29-06; BN 10-
2010, f. & cert. ef. 6-25-10

851-062-0020
Certification of Nursing Assistants Required

(1) A CNA must have a current, valid Oregon CNA 1 certificate and
be listed on the Oregon CNA Registry prior to performing CNA 1 author-
ized duties. Nursing assistants who perform CNA 1 authorized duties as an
employee of a licensed nursing facility in the State of Oregon must obtain
Oregon CNA 1 certification, according to these rules, no later than four
months after the date of hire.

(2) A nursing assistant who is enrolled in an approved nursing assis-
tant level 1 training program that meets the standards set forth in OAR 851-
061-0010 through OAR 851-061-0130 may perform nursing assistant
duties with appropriate supervision.

(3) Unlicensed persons who are performing tasks that have been del-
egated to them by a Registered Nurse according to OAR 851-047-0000
through OAR 851-047-0040 may be certified or may be exempted from the
requirement for certification.

(4) Successful completion of a Board-approved training program,
alone, does not result in the granting of a CNA certificate. The training pro-
gram is one element of certification requirements. All requirements must be
met before the Board grants certification.

(5) A RN, LPN, student nurse or unlicensed graduate of a school of
nursing is required to have current CNA 1 certification before assuming a
CNA position and identifying himself or herself as a CNA. The RN or LPN
employed as a CNA must not perform duties outside of the CNA authorized

duties.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.440 & 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 8-2008,
f. & cert. ef. 11-26-08; BN 10-2010, f. & cert. ef. 6-25-10

851-062-0050
CNA Certification

(1) An applicant for CNA 1 certification must submit a completed
application using forms and instructions provided by the Board and pay
fees established by the Board. CNA 1 certification may be obtained in one
of the following ways:

(a) Training and Competency Examination:

(A) Complete an approved nursing assistant level 1 training program.

(B) Pass the competency examination within two years of the date of
completion of the training program and within three attempts.

(b) Military corpsman or medic training and experience and compe-
tency examination:

(A) Complete a training course equal in content to OBRA curriculum
for nursing assistants; and

(B) Document evidence of at least 400 hours of paid employment in
a nursing related capacity within the last two years; and

(C) Pass the competency examination within two years of application
and within three attempts.

(c) RN or LPN licensure:

(A) Hold a current unencumbered RN or LPN license in any U.S.
state or jurisdiction.

(B) Provide verification of current unencumbered licensure.
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(C) A nurse in any U.S. state or jurisdiction who has had disciplinary
action taken against the license will be considered on an individual basis to
determine whether the individual is able to safely perform CNA 1 author-
ized duties.

(d) Enrollment in an approved nursing education program in the
United States:

(A) Provide verification of enrollment in an approved nursing pro-
gram; and

(B) Complete required course work equivalent to a Board-approved
nursing assistant level 1 training program documented by:

(i) An official transcript from the nursing program; or

(ii) Written verification of completion of equivalent coursework from
the nursing program director or dean.

(e) Graduation from an approved nursing program in the United
States:

(A) Within one year after graduation, submit an official transcript
documenting graduation from an approved nursing program.

(B) Between one and three years after graduation:

(i) Submit an official transcript documenting graduation from an
approved nursing program; and

(ii) Pass the competency examination within two years and three
attempts.

(C) Three or more years after graduation. The individual shall meet
requirements for initial CNA 1 certification by training and competency
examination.

(f) Graduation from a nursing program outside of the United States
and competency examination:

(A) Submit a transcript or other documentation, in English, of nursing
education which includes nursing knowledge and skills necessary to per-
form the CNA 1 authorized duties; and

(B) Pass the competency examination; or

(C) Complete the training and competency examination as provided
in OAR 851-062-0050(1).

(g) Nursing assistant training outside of the United States. Complete
training and competency examination as provided in OAR 851-062-
0050(1).

(h) Endorsement:

(A) Provide documentation of successful completion of a nursing
assistant training program that met OBRA standards.

(i) Certificate of completion meeting the standards set in OAR 851-
061-0100(3)(a-i); or

(ii) Letter from facility where training was completed, on letterhead,
indicating the date that program was completed and the number of class-
room and clinical hours; or

(iii) Information from the appropriate state agency attesting to pro-
gram completion.

(B) Supply evidence of at least 400 hours of paid employment within
CNA 1 authorized duties under the supervision of a nurse in another state
where the individual held current certification in the two years immediate-
ly preceding application for endorsement. A CNA who has graduated from
a nursing assistant training program within the previous two years has sat-
isfied this requirement.

(C) Submit verification of current certification by the state agency in
which CNA certification is held.

(D) An individual who cannot satisfy these requirements may be eli-
gible for CNA 1 certification by training and competency examination as
provided in OAR 851-062-0050(1).

(2) CNA Testing Eligibility:

(a) An applicant who has completed a nursing assistant training pro-
gram in Oregon or another of the United States, that met OBRA standards
shall be eligible for examination for two years from the date of completion
of the nursing assistant training program.

(b) An applicant who is eligible for the competency examination as
provided in OAR 851-062-0050(1)(b)(e)(f) shall be eligible for examina-
tion for two years from the date of application.

(c) A completed application shall be valid for the period of eligibility
to test.

(d) An incomplete application becomes void in one year.

(e) An applicant who fails to pass the competency examination with-
in two years of eligibility and within three attempts shall not be eligible to
reapply for the examination except that the applicant may regain eligibility
enrolling in and successfully completing a Board-approved nursing assis-
tant program.

(3) CNA 2 certification may be obtained in one of the following ways:

(a) Training and Competency Examination:
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(A) Obtain CNA 1 certification;

(B) Complete an approved CNA 2 training program; and

(C) Pass the corresponding competency evaluation.

(b) RN or LPN licensure:

(A) Hold a current unencumbered RN or LPN license in any U.S.
state or jurisdiction.

(B) Provide verification of current unencumbered licensure.

(C) A nurse in any U.S. state or jurisdiction who has had disciplinary
action taken against the license will be considered on an individual basis to
determine whether the individual is able to safely perform CNA 2 author-
ized duties.

(c) Enrollment in an approved nursing education program in the
United States:

(A) Provide verification of enrollment in an approved nursing pro-
gram; and

(B) Complete required course work equivalent to a Board-approved
CNA 2 training program documented by:

(i) An official transcript from the nursing program; and

(ii) Written verification of completion of equivalent coursework from

the nursing program director or dean.
Stat. Auth.: ORS 678440 & 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04: BN 10-2010,
f. & cert. ef. 6-25-10

851-062-0055
Competency Examination Accommodations, Controls, Results,
Reexamination

(1) An applicant for the competency examination must be able to per-
form nursing assistant duties safely, without risk to his/her own health and
safety or to the health and safety of others.

(a) An applicant with a qualifying disability, who requires accommo-
dation at the test site, shall:

(A) Submit a Request for Accommodation; and

(B) Submit documentation from the provider who rendered the diag-
nosis including:

(i) Specific diagnosis and testing limitations; and

(ii) Specific recommendation for accommodations;

(iii) Printed name, signature and business telephone number of the
health care provider or professional; and

(iv) Signed release necessary to speak to provider about the condition
as it relates to test taking.

(b) An applicant who has been ill or had a prescription from a health
care provider or professional for temporary restriction of activities must
present a medical release for full return to normal activity prior to taking
the manual skills portion of the exam.

(c) English as a second language does not qualify for special testing
accommodation.

(2) Controls:

(a) Reference materials, including dictionaries, are prohibited at the
test site.

(b) Translators, unless as an approved accommodation for a qualify-
ing disability, are prohibited at the test site. This includes written materials
or documents used for translating one language to another and electronic
devices used for translation purposes.

(3) Examination results shall be mailed to the applicant at the appli-
cant’s address of record and shall not be released by telephone.

(4) Re-examination:

(a) An applicant who fails and is eligible to retake the competency
examination shall submit the appropriate application and examination fee.

(b) An applicant who fails the competency examination three times
must complete another Board-approved nursing assistant level 1 training
program prior to re-examination.

(5) Failure to take the examination or to reschedule the examination
in advance will result in re-examination fees unless the absence has been
excused by the testing service.

(6) Current certification may be verified using the Board’s internet

verification system.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 6-2005, f. & cert. ef. 6-30-05; BN 10-
2010, f. & cert. ef. 6-25-10

851-062-0070
Renewal or Reactivation of Certification

(1) The expiration date of a CNA certificate occurs biennially the
midnight before the individual’s birthdate:
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(a) For individuals born in odd numbered years the certificate expires
in odd numbered years.

(b) For individuals born in even numbered years the certificate expires
in even numbered years.

(c) Persons whose birthdate falls on February 29 shall be treated as if
the birthdate were March 1 for purpose of establishing the expiration date.

(2) The certificate shall automatically expire if the CNA fails to renew
by the expiration date.

(a) A CNA may not work as a CNA with an expired certificate.

(b) Failure to receive the application for renewal shall not relieve the
CNA of the responsibility of renewing the certificate by the expiration date.

(3) To renew certification a CNA must, prior to the certificate expira-
tion date:

(a) Submit a completed application using forms and instructions pro-
vided by the Board;

(b) Pay renewal fees established by the Board;

(c) Document paid employment:

(A) Document at least 400 hours of paid employment as a CNA with-
in the CNA or CMA authorized duties, under supervision or monitoring by
a nurse, in the two years immediately preceding the certificate expiration
date.

(B) A CNA who has been certified for less than two years is exempt
from the requirement in OAR 851-062-0070(3)(c)(A).

(d) A nursing assistant who cannot meet all the practice requirements
for renewal in OAR 851-062-0070(3)(c)(A) may renew certification upon
passing the competency examination.

(A) A nursing assistant has three attempts within two years of the
expiration date on the certificate to pass the competency examination.

(B) A nursing assistant who fails to pass the competency examination
in three attempts or within two years of the expiration date on the certifi-
cate may become certified by completing a Board-approved nursing assis-
tant training program and then passing the competency examination.

(4) To reactivate certification, within two years after the certificate
expiration date:

(a) Submit a completed application using forms and instructions pro-
vided by the Board;

(b) Pay the fees established by the Board; and

(c) Document at least 400 hours of paid employment as a CNA under
supervision or monitoring by a nurse, or the successful completion of the
competency exam, within two years immediately preceding receipt of
application.

(d) A nursing assistant who cannot meet all the requirements for reac-
tivation in OAR 851-062-0070(4)(c) must apply for and pass the compe-
tency examination within three attempts and within two years of the expi-
ration date on the certificate.

(e) A nursing assistant who fails to pass the competency examination
in three attempts or within two years of the expiration date on the certifi-
cate may become certified by completing a Board-approved training pro-
gram and then passing the competency examination.

(f) Individuals whose CNA 2 has been expired for less than two years
may reactivate their CNA 2 once their CNA 1 is current.

(5) Individuals whose CNA 1 certificate has been expired for more
than two years are required to take a Board-approved nursing assistant
training program and pass the competency examination according to OAR
851-062-0050(1) to reactivate certification.

(6) Individuals whose CNA 2 category designation has been expired
for more than two years are required to take a Board-approved CNA 2 train-
ing program and pass the competency examination to reactivate the CNA 2.

(7) A current licensed RN or LPN may use their RN or LPN practice
hours within the last two years as part or all of the required 400 hours of
paid employment for their CNA renewal.

(8) An enrolled nursing student may renew without documentation of
paid employment.

(9) A former nursing student may use clinical practice hours in the
nursing program within the last two years as part or all of the required 400
hours in lieu of paid employment.

(10) Information provided to the Board to establish eligibility for
renewal is subject to audit. Falsification of an application is grounds for dis-
ciplinary action.

(11) An applicant for renewal must answer all mandatory questions on

the application form, including those about employment and education.
Stat. Auth.: ORS 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 4-2004,
f. & cert. ef. 2-20-04; BN 10-2010, f. & cert. ef. 6-25-10

Oregon Bulletin

41

851-062-0100
CMA Examination

(1) The medication aide examination shall be administered and eval-
uated only by the Board or by a Board-approved entity.

(2) Examination sites and dates shall be determined by the Board or a
Board-approved entity.

(3) An applicant shall be eligible for examination for one year from
the date of completion of the medication aide training program.

(4) An application shall be valid for the period of eligibility to test.

(5) An applicant who fails to pass the Board-administered medication
aide examination within one year of completion of the training program and
within three attempts shall not be eligible to re-apply for the examination
except that the applicant may re-enroll and successfully complete a Board-

approved medication training program.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 10-2010,
f. & cert. ef. 6-25-10

851-062-0110
CMA Renewal and Continuing Education

Renewal of the CMA certificate is concurrent with the renewal of
CNA 1 as described in these rules.

(1) The CMA is required to:

(a) Participate in at least eight hours of medication related continuing
education in the 24 months immediately prior to expiration of certificate
and to submit documentation of attendance with the application for
Renewal of CMA Certification.

(A) The following are acceptable methods of meeting the medication
aide continuing education requirement:

(i) Facility-based classes dealing with the medications used at that
facility;

(i1) Medication classes taught by a licensed nurse, pharmacist or rep-
resentative of a pharmaceutical company;

(iii) Repeating classes offered for medication aide students;

(iv) Video material when used as part of a presentation by an instruc-
tor;

(v) Infection control classes when the content is medication related;

(vi) Noninjectable medication related continuing education in recog-
nized nursing journals; or

(vii) Individual tutoring sessions by a nurse or pharmacist.

(B) The following are not acceptable toward meeting the medication
aide continuing education requirement:

(i) TV programs;

(ii) Reading articles in non-nursing magazines;

(iii) CPR classes;

(iv) Classes dealing with injectable medications or IV medications; or

(v) Job orientation.

(C) A CMA who is enrolled in a basic nursing education program has
satisfied the requirement for medication related continuing education.

(b) Perform at least 400 hours of authorized medication aide duties
under supervision or monitoring by a nurse in the 24 months immediately
prior to expiration of certification.

(c) Affirm and document paid employment as a CMA under supervi-
sion or monitoring by a nurse and completion of continuing education.

(d) For a CMA who has been certified less than two years:

(A) The continuing education requirement will be prorated; and

(B) The paid employment requirement is waived.

(2) A CMA who has not performed at least 400 hours of authorized
medication aide duties under the supervision or monitoring by a nurse or
has not completed the eight hours of medication related continuing educa-
tion in the 24 months immediately prior to expiration of certification must
successfully complete the medication aide examination as a condition of
renewing CMA certification. A CMA is eligible to renew by examination
only if the individual has completed a CMA training program that was at
least 80 hours in length.

(3) Employment and continuing education are subject to audit by the
Board. Falsification of employment or continuing education is grounds for

disciplinary action.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.442
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 2-2004, f. 1-29-04, cert. ef. 2-12-04; BN 10-2010,
f. & cert. ef. 6-25-10

Rule Caption: Rules Revised Relating to Standards and Authorized
Duties for Nursing Assistants and Medication Aides.
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Adm. Order No.: BN 11-2010

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-25-10

Notice Publication Date: 5-1-2010

Rules Amended: 851-063-0020, 851-063-0030, 851-063-0035
Rules Repealed: 851-063-0040, 851-063-0050, 851-063-0060
Subject: These rules cover the standards and authorized duties for
Certified Nursing Assistants and Certified Medication Aides. The
rule amendments establish CNA 2 core authorized duties, remove
language related to additional tasks, and reorganize the authorized
duties to match the curriculum domains in the Board of Nursing’s
curriculum policies to make it easier to navigate the two documents.
Rules Coordinator: KC Cotton—(971) 673-0638

851-063-0020
Definitions

(1) “Activities of Daily Living” means self-care activities which a per-
son performs independently, when able, to sustain personal needs and/or to
participate in society.

(2) “Assessment” means the systematic collection of data about an
individual client for the purpose of judging that person’s health/illness sta-
tus and actual or potential health care needs.

(3) “Certified Medication Aide (CMA)” means a Certified Nursing
Assistant who has had additional training in administration of noninjectable
medication and holds a current Oregon CMA Certificate.

(4) “Certified Nursing Assistant (CNA)” means a person who holds a
current Oregon CNA certificate by meeting the requirements specified in
these rules; whose name is listed on the CNA Registry; and who assists
licensed nursing personnel in the provision of nursing care. The phrase
Certified Nursing Assistant and the acronym CNA are generic and may
refer to CNA 1, CNA 2 or all CNAs.

(5) “Certified Nursing Assistant 1 (CNA 1)” means a person who
holds a current Oregon CNA certificate and who assists licensed nursing
personnel in the provision of nursing care.

(6)"Certified Nursing Assistant 2 (CNA 2)” means a CNA 1 who has
met requirements specified in these rules for one or more of the CNA 2 cat-
egories.

(7) “Client” means the individual who is provided care by the CNA or
CMA including a person who may be referred to as “patient” or “resident”
in some settings.

(8) “CNA Registry” means the listing of Oregon Certified Nursing
Assistants maintained by the Board.

(9) “Hand Hygiene” means those measures recommended by the
Centers for Disease Control (CDC) and used by the CNA or CMA to pro-
tect themselves and others from infection. Hand hygiene includes hand-
washing with soap and water, use of alcohol-based hand rubs and proper
use of disposable gloves.

(10) “Monitoring” means that a Registered Nurse assesses and plans
for the care of the client, delegates duties to the nursing assistant according
to OAR 851-047-0000 through 851-047-0040 and monitors client out-
comes as an indicator of CNA/CMA competency.

(11) “Nursing Assistant” means a person who assists licensed nursing
personnel in the provision of nursing care. ORS 678.440(45)

(12) “Periodic Assessment and Evaluation” means that the RN, at reg-
ular intervals, assesses and evaluates the condition of the client and reviews,
and modifies if necessary, the procedures and directions established for the
provision of care. The interval shall be determined by the RN based on the
condition of the client and the nature of the nursing care task(s) being per-
formed.

(13) “PRN” means as necessary.

(14) “Site” means the specific geographic location of the facility or
institution.

(15) “Site specific” means that the CNA may perform the additional
task(s) of nursing care only at the site at which the task was learned or val-
idated.

(16) “Stable/Predictable Condition” means a situation where the
client’s clinical and behavioral state is known, not characterized by rapid
changes, and does not require frequent reassessment and evaluation. This
includes clients whose deteriorating condition is predictable.

(17) “Supervision” means that the licensed nurse periodically
observes and evaluates the skills and abilities of the CNA/CMA to perform

authorized duties.
Stat. Auth.: ORS 678.440, 678.442 & 678.444
Stats. Implemented: ORS 678.440, 678.442 & 678.444
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Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 3-2004, f. 1-29-04, cert. ef. 2-12-04; BN 11-2010,
f. & cert. ef. 6-25-10

851-063-0030
Authorized Duties and Standards for Certified Nursing Assistants

(1) Under the supervision of a licensed nurse, the CNA may provide
care and assist clients with the following tasks:

(a) Tasks associated with infection control and Standard or
Transmission Based Precautions:

(A) Bedmaking and handling of linen;

(B) Caring for the client’s environment;

(C) Handling and disposal of hazardous wastes;

(D) Handling of contaminated materials;

(E) Handwashing and hand hygiene;

(F) Maintaining client cleanliness and grooming; and

(G) Utilizing personal protective equipment.

(b) Tasks associated with safety and emergency procedures:

(A) Moving and transferring clients;

(B) Transporting clients in wheelchairs and specialized chairs;

(C) Turning and positioning clients;

(D) Using lifts and safe client handling devices;

(E) Turning oxygen on and off or transferring oxygen between wall
and tank at pre-established flow rate for stable clients;

(F) Managing hazards in the workplace;

(G) Preventing burns;

(H) Preventing falls; and

(I) Performing cardiopulmonary resuscitation.

(c) Tasks associated with activities of daily living (ADL):

(A) Assisting with nutrition and hydration:

(i) Assisting with feeding;

(ii) Measuring and recording height and weight;

(iii) Measuring and recording intake and output;

(iv) Positioning clients for nutritional and fluid intake;

(v) Preventing choking and aspiration; and

(vi) Preventing hydration.

(B) Assisting with elimination:

(i) Administering bowel evacuation suppositories that are available
without a prescription;

(i1) Administering enemas;

(iii) Assisting with the use of bedpan and urinal;

(iv) Assisting with toileting;

(v) Collecting specimens: sputum, stool, and urine including clean
catch urine specimens;

(vi) Providing catheter care including the application of and removal
of external urinary catheters;

(vii) Providing ostomy care for established, healthy ostomy including
cleaning the ostomy site and emptying the ostomy bag or changing the
ostomy bag which does not adhere to the skin; and

(viii) Providing perineal and incontinence care.

(C) Assisting with personal care:

(i) Bathing;

(ii) Providing comfort care;

(iii) Dressing and undressing;

(iv) Grooming to include: application and care of dentures, eye glass-
es, and hearing aides.

(v) Nail care;

(vi) Oral hygiene;

(vii) Shampooing and caring for hair;

(viii) Shaving; and

(ix) Skin Care to include: application of non-prescription pediculi-
cides; application of topical, non-prescription barrier creams and ointments
for prophylactic skin care; maintenance of skin integrity; prevention of
pressure, friction, and shearing; and use of anti-pressure devices.

(D) Assisting with positioning devices and restraints;

(E) Assisting with restorative care:

(i) Ambulating;

(ii) Assisting with and encouraging the use of self-help devices for
eating, grooming and other personal care tasks;

(iii) Assisting with bowel and bladder training;

(iv) Assisting with feeding and ADL programs;

(v) Assisting with the use of crutches, walkers, or wheelchairs;

(vi) Caring for, applying, and removing antiembolus stockings,
braces, orthotic devices, and prosthetic devices.

(vii) Elevating extremities;

(viii) Maintaining alignment;

(ix) Performing range of motion exercises;
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(x) Using footboards; and

(xi) Utilizing and assisting clients with devices for transferring,
ambulation, and alignment.

(d) Tasks associated with observation and reporting:

(A) Assisting with coughing and deep breathing;

(B) Observing and reporting changes of condition to licensed nurse;
and

(C) Measuring and recording:

(i) Temperature, apical and radial pulse, respiration and blood pres-
sure (manual and electronic-upper arm only and orthostatic blood pressure
readings);

(ii) Emesis;

(iii) Liquid stool;

(iv) Pain level using a facility approved pain scale;

(v) Pulse oximetry; and

(vi) Urinary output, both voided and from urinary drainage systems.

(e) Tasks associated with documentation.

(f) Tasks associated with end of life care.

(2) The CNA may, as an unlicensed person, provide care as delegated
or assigned by a nurse pursuant to the terms and conditions in OAR 851-
047-0000 through OAR 851-047-0040.

(3) ORS 678.440(5) defines the term “nursing assistant” as a person
who assists licensed nursing personnel in the provision of nursing care.
Consistent with that definition, a CNA must either:

(a) Be regularly supervised by a licensed nurse; or

(b) Work in a community-based care setting or other setting where
there is no regularly scheduled presence of a licensed nurse provided there
is periodic supervision and evaluation of clients under the provisions of
OAR 851-047-0000 through 851-047-0040.

(4) Under no circumstance shall a CNA work independently without
supervision or monitoring by a licensed nurse who provides assessment of
clients as described in OAR 851-063-0030(3)(a)(b).

(5) A CNA may accept verbal or telephone orders for medication
from a licensed health care professional who is authorized to independent-
ly diagnose and treat only when working in the following settings under the
specified administrative rule:

(a) When working in Adult Foster Homes, as permitted under OAR
chapter 411 division 050;

(b) When working in Residential Care Facilities, as permitted under
OAR chapter 411, division 054; and

(c) When working in Assisted Living Facilities, as permitted under
OAR chapter 411, division 054.

(6) Standards of Care for Certified Nursing Assistants. In the process
of client care the CNA shall consistently:

(a) Apply standard precautions according to the Centers for Disease
Control and Prevention guidelines;

(b) Use hand hygiene between episodes of care;

(c) Use appropriate body mechanics to prevent injury to self and
client;

(d) Follow the care plan as directed by the licensed nurse;

(e) Use appropriate communication with client, client’s family and
friends, and coworkers;

(f) Use alternatives to physical restraints, or apply physical restraints
as directed by the licensed nurse;

(g) Determine absence of pulse and/or respiration, and initiate an
emergency response;

(h) Report to the licensed nurse any recognized abnormality in client’s
signs and symptoms;

(i) Record observations and measurements, tasks completed, and
client statements about condition or care;

(j) Apply safety concepts in the workplace;

(k) Report signs of abuse, neglect, mistreatment, misappropriation or
exploitation;

(1) Demonstrate respect for rights and property of clients and cowork-
ers; and

(m) Maintain client confidentiality.

Stat. Auth.: ORS 678.440, 678.442 & 678 444

Stats. Implemented: ORS 678.440, 678.442 & 678 444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 3-2004, f. 1-29-04, cert. ef. 2-12-04; BN 11-2009,
f. & cert. ef. 12-17-09; BN 11-2010, f. & cert. ef. 6-25-10

851-063-0035
Authorized Duties and Standards for CNA 2 Categories of Care

(1) Under the supervision of a licensed nurse, a CNA 2 may provide
care and assist clients with the following:

(a) Tasks associated with interpersonal skills and communication;
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(b) Tasks associated with observation and reporting:

(A) Observing and collecting pain responses;

(B) Relieving pain:

(i) Assisting with complementary therapies such as using pre-record-
ed audio/visuals for guided imagery; deep relaxation.

(ii) Planning activities in relation to pain;

(iii) Providing comfort measures;

(iv) Reporting to the nurse;

(v) Repositioning; and

(vi) Using touch to massage non-diseased tissue.

(c) Tasks associated with technical skills:

(A) Adding fluid to established post pyloric, jejunostomy and gas-
trostomy tube feedings;

(B) Applying sequential compression devices;

(C) Assisting with warm and cold therapies;

(D) Bladder scanning;

(E) Changing established tube feeding bags;

(F) Fingerstick capillary blood testing;

(G) Interrupting and re-establishing nasogastric (NG) suction;

(H) Reinforcing use of an incentive spirometer;

(I) Suctioning oral pharynx;

(J) Taking vital signs:

(i) Pulse- electronic; and

(ii) Blood Pressure- manual and electronic: forearm, upper arm, thigh,
and lower leg pressures;

(K) Testing stool for occult blood; and

(L) Urine dip stick testing.

(d) Tasks associated with infection control:

(A) Changing dressing or ostomy appliance or bag which adheres to
the skin;

(B) Obtaining sterile urine specimen from port of catheter;

(C) Discontinuing Foley catheters;

(D) Measuring, recording and/or emptying output from drainage
devices and closed drainage systems; and

(E) Performing clean intermittent straight urinary catheterization for
chronic conditions.

(2) In addition to 851-063-0035(1), under the supervision of a
licensed nurse, the CNA 2- Acute Care may provide care and assist clients
with the following:

(a) Tasks associated with observation and reporting;

(b) Tasks associated with technical skills:

(A) Assisting patients in and out of Continuous Passive Motion
machines;

(B) Obtaining rectal swab;

(C) Placing electrodes/leads and running electrocardiogram (EKG);

(D) Placing electrodes/leads for telemetry;

(E) Removing cast in non-emergent situations;

(F) Screening newborn hearing;

(G) Setting up traction equipment; and

(H) Testing gastric contents for occult blood or pH.

(c) Tasks associated with documentation.

(3) In addition to 851-063-0035(1), under the supervision of a
licensed nurse, the CNA 2 — Dementia Care may provide care and assist
clients with the following:

(a) Tasks associated with person-directed care;

(A) Adjust care to meet individual preferences and unique needs; and

(B) Gather information on specific strengths, abilities, and prefer-
ences of a person with dementia.

(b) Tasks associated with observation and reporting;

(A) Identify findings, patterns, habits, and behaviors that deviate from
usual in a person with dementia;

(B) Recognize changes in persons with dementia that should be
reported to the licensed nurse;

(C) Observe person’s response to medications and notify licensed
nurse when necessary;

(D) Observe and collect response to pain for the person with demen-
tia; and

(E) Provide input to licensed nurse on person with dementia’s
response to interventions for problems and care plan approaches.

(c) Tasks associated with interpersonal skills/communication;

(A) Protect person with dementia and self in a crisis situation; and

(B) Use communication techniques to enhance the quality of life for
a person with dementia.

(d) Tasks associated with activities of daily living (ADL);
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(A) Utilize techniques to encourage self care for the person with
dementia; and

(B) Coordinate ADL approaches with the person with dementia’s own
patterns/habits.

(e) Tasks associated with activities;

(A) Make meaningful moments for the person with dementia; and

(B) Support individual preferences and habits.

(f) Tasks associated with safety;

(A) Identify safety risks for a person with dementia; and

(B) Apply preventive/supportive/protective strategies or devices when
working with a person with dementia.

(g) Tasks associated with environment including contributing to a
safe, calm, stable, home-like environment for a person with dementia.

(h) Tasks associated with end of life care; and

(A) Recognize symptoms for a person reaching the end-of-life; and

(B) Provide compassionate end-of-life care.

(i) Tasks associated with documentation.

(4) In addition to 851-063-0035(1), under the supervision of a
licensed nurse, the CNA 2- Restorative Care may provide care and assist
clients with the following:

(a) Tasks associated with activities of daily living:

(A) Promoting and maintaining optimal independence and function;

(B) Segmenting tasks; and

(C) Using adaptive, assistive, and therapeutic equipment.

(b) Tasks associated with promoting nutrition and hydration;

(c) Tasks associated with promoting mobility:

(A) Applying therapeutic positioning techniques;

(B) Assisting patients in and out of Continuous Passive Motion
machines;

(C) Providing range of motion on clients with complex medical prob-
lems; and

(D) Using adaptive, assistive, and therapeutic equipment;

(d) Tasks associated with promoting functional abilities; and

(e) Tasks associated with documentation.

(5) Standards of Care for CNA 2. In the process of client care the
CNA 2 shall consistently apply standards set for CNA 1s and:

(a) Establish competency as a CNA 2;

(b) Maintain competency as a CNA 2;

(c) Perform within authorized duties of each CNA 2 category in

which the CNA has established competency.
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.440 & 678.442
Hist.: BN10-2007, f. & cert. ef. 10-1-07; BN 2-2009, f. & cert. ef. 5-15-09; BN 11-2009, f.
& cert. ef. 12-17-09; BN 11-2010, f. & cert. ef. 6-25-10

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amends definitions to update language.

Adm. Order No.: PAR 4-2010(Temp)

Filed with Sec. of State: 7-2-2010

Certified to be Effective: 7-6-10 thru 1-1-11

Notice Publication Date:

Rules Amended: 255-005-0005

Subject: Amends definitions of a victim to update new language
adopted by the Board.

Rules Coordinator: Michelle Mooney —(503) 945-0914

255-005-0005
Definitions

(1) “Abscond”: Unauthorized absence from parole or post-prison
supervision.

(2) “Active Community Supervision”: A period of supervision in the
community, requiring the supervising officer’s regular contact and moni-
toring to assure that the supervisee complies with the conditions of parole
or post-prison supervision, has committed no new crimes and has paid resti-
tution, attorney fees, and compensatory fines, if required.

(3) “Active Supervision”: Supervision requiring the supervising offi-
cer’s regular contact and monitoring to assure continued compliance with
the general and special conditions of parole or post-prison supervision.
“Active Supervision” shall not include:

(a) The period of confinement in a local, state, or federal correctional
facility while serving on parole or post-prison supervision;

(b) The period of time between the suspension of parole or post-
prison supervision and the date parole or post-prison supervision is contin-
ued;
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(c) Inactive parole or inactive post-prison supervision;

(d) Involuntary commitment to a state or federal psychiatric facility.

(4) “Administrative Sanction”: Local, structured, or intermediate
sanctions as those terms used in OAR 291-058-0010 etal, and may include
periods of local confinement in jails, restitution centers, treatment facilities,
or similar facilities.

(5) “Aggravation”: The factors or elements surrounding the crime
which appear to increase the seriousness of the criminal episode or reflect
on the character of the offender pursuant to Exhibit E-1 and E-3.

(6) “BAF”: A Board order after a decision called a “Board Action
Form”.

(7) “Base Range”: The range for each crime category reflected in
Exhibit C under the “excellent” column.

(8) “Board”: Board of Parole and Post-Prison Supervision.

(9) “Board Review Packet”: The information the Board shall consid-
er at the inmate’s hearing. Each of the Divisions which establishes a hear-
ing shall list the contents of the packet.

(10) “Compensatory Fines”: A court-imposed penalty for the com-
mission of a crime resulting in injury for which the person injured has a
remedy by civil action (unless the issue of punitive damages has been pre-
viously decided on a civil case arising out of the same act and transaction).
The court may award compensatory fines in addition to restitution.

(11) “Correctional Facility”: Any place used for the confinement of
persons charged with or convicted of a crime or otherwise confined under
a court order. Correctional Facility includes a juvenile facility, if the juve-
nile is confined for a felony charge or conviction, and applies to a state hos-
pital only as to persons detained therein after acquittal of a crime by reason
of mental disease or defect or after a finding of guilty except for insanity.

(12) “Crime Severity Rating”: A classification for crimes committed
prior to November 1, 1989, from a low of one (1) to a high of seven (7)
assigned to each crime, based on the seriousness of the crime pursuant to
Exhibits A-1, A-Il, and A-111.

(13) “Crime Spree™: A set of criminal activities congruent in time or
actually overlapping that are so joined by place and circumstances as to be
the product of a continuous disposition or intent.

(14) “Date of Return”: The date another in-state or out-of-state juris-
diction physically returns the inmate to the Department of Corrections’ cus-
tody following a hold.

(15) “De Novo Hearing”: A new initial prison term hearing, required
when a court orders additional consecutive sentences for crimes which
occurred prior to the first prison term hearing.

(16) “Escape”™:

(a) The unlawful or unauthorized departure from custody, a correc-
tional facility or any form of temporary release or transitional leave;

(b) Includes the unauthorized departure or absence from this state or
failure to return to this state by a person who is under the jurisdiction of the
Psychiatric Security Review Board;

(c) Does not include failure to comply with provisions of a condition-
al or security release as in ORS 135.245.

(17) “Future Disposition Hearing”: A hearing the Board may set at its
discretion for purposes of deciding whether to deny or grant re-release for
a violation of parole or post-prison supervision when authorized by law.

(18) “Gang Member”: A person who associates with a group which
identifies itself through the use of a name, unique appearance, language
(including hand signs), the claiming of geographical territory, or the
espousing of a distinctive belief system and one of the purposes of the
group is criminal activity.

(19) “Gang-Related Activity”: Crime committed by a gang member:

(a) With other known gang members;

(b) Against other known gang members; or

(c) Against a person who is not a gang member; in order to further the
purposes of the gang or impress other gang members.

(20) “History/Risk Score”: A rating from a high of eleven (11) to a
low of zero (0) points, reflecting the prisoner’s prior record and other fac-
tors which predict the likelihood of success on parole pursuant to Exhibit
B, Part 1 and Part 11.

(21) “Inactive Parole and “Inactive Post-Prison Supervision”: The
offender remains under supervision however;

(a) There is no direct supervision by a supervising officer and no
requirement of regular reporting;

(b) There are no additional supervision fees; and

(c) The offender remains subject to arrest by a supervising officer for
violation of conditions of supervision and return to active supervision at
any time until expiration of the sentence or post-prison supervision term as
outlined in Division 94; and
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(d) (b) and (c) do not apply to those offenders being supervised in
another state via Interstate Compact. Those offenders remain on active
parole or post-prison supervision.

(22) “In Camera Hearing”: The inspection of a document by the
Hearings Officer in private before the document may be introduced as evi-
dence.

(23) “Initial Parole Release Date”: The date, by month, day and year,
assigned to a prisoner for parole release based on the prisoner’s matrix
range, aggravation, mitigation, and judicially imposed minimum sen-
tence(s).

(24) “Inmate”: Any person under the supervision of the Department
of Corrections or a local supervisory authority who is not on parole, post-
prison supervision or probation status (also referred to as prisoner).

(25) “Inoperative Time”: Time spent on abscond, escape, or unautho-
rized departure from custody, leave, parole or post-prison supervision,
which does not count toward service of the sentence.

(26) “Intensive Supervision”: means enhanced level of supervision
exceeding a county’s high risk level supervision standards. Intensive super-
vision may include, but not be limited to, electronic monitoring, house
arrest, curfew, day reporting, supervised housing, multiple supervising offi-
cers, adjunct surveillance by law enforcement or other specialists, increased
face-to-face offender contacts in the community, increased collateral con-
tacts (such as with family, therapist and employer), community notification,
geographic restrictions, offender mileage logs, medication monitoring
(such as depo provera, psychotropics, antabuse), intensive outpatient or res-
idential treatment programming, urinalysis, and polygraph.

(27) “Less Than the Sum of the Terms”: An action by the Board
whereby one or more of the consecutive ranges are treated as if they are
concurrent.

(28) “Mail Date” or “Mailed on Date”: Is the date from which the
Board calculates the timelines of receipt of Administrative Review
Requests and other time sensitive responses. The date is computer generat-
ed and scheduled to insure actual mailing occurred on or before the listed
date.

(29) “Matrix Ranges”: Ranges of months within which the Board has
the discretion to set a prison term. The ranges are based on crime severity
ratings and history/risk scores.

(30) “The Matrix™: A table which displays the matrix ranges by show-
ing the intersection of the crime severity rating and the history/risk score
pursuant to Exhibit C.

(31) “Mitigation”: The factors or elements surrounding the crime
which appear to decrease the seriousness of the criminal episode or reflect
on the character of the prisoner pursuant to Exhibit E-2 and E-3.

(32) “Offender”: Any person under the supervision of the Department
of Corrections or a local supervisory authority who is not presently in the
custody of a correctional facility, including persons on probation, parole or
post-prison supervision.

(33) “Parole”: Applies to offenders whose crime(s) were committed
before November 1, 1989. A Board authorized conditional release from a
state correctional facility into the community or to a detainer.

(34) “Particularly Violent or Otherwise Dangerous Criminal
Conduct”: Conduct which is not merely unpleasant or offensive, but which
is indifferent to the value of human safety or property.

(35) “Parole Board Record”: The file the Board maintains for each
inmate/offender containing the information listed in ORS 144.185.

(36) “Period Under Review”: Under Division 40, the time already
served on the prison term, normally the three (3) or (5) year period prior to
the personal review hearing.

(37) “Post-Prison Supervision”: Applies to crimes committed on or
after November 1, 1989. A term, as set by statute or the court under the
supervision of the Department of Corrections or a correctional agency des-
ignated by the Department or a local supervisory authority.

(38) “Principal Range™: The range of months for the crime holding
the highest crime severity rating. When the ranges are the same, the Board
shall designate one range as the principal range.

(39) “Preponderance”: Evidence which is of greater weight or more
convincing than the evidence offered in opposition to it.

(40) “Probable Cause”: A substantial objective basis for believing that
more likely than not an offense or violation has been committed and the
person to be arrested has committed it.

(41) “Prison Term”: The Board established time the inmate must serve
before the initial parole release date, in accordance with applicable laws
and the Board’s Administrative Rules.

(42) “Prison Term Hearing”: The hearing at which the Board estab-
lishes an inmate’s prison term and initial parole release date.
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(43) “Revocation”: An action by a Sanction Authority to terminate an
offender’s parole or post-prison supervision. Sanction Authority may
resume an offender’s parole or post-prison supervision following the act of
revocation.

(44) “Revocation Hearing”: A hearing to determine whether a viola-
tion of conditions of parole or post-prison supervision occurred and
whether the Hearings Officer should recommend that the parolee or offend-
er return to custody or continue on parole or post-prison supervision with
additional conditions. (Commonly known as a Morrissey Hearing)

(45) “Sanction Authority”: Means the Board for felony offenders sen-
tenced by the court for crimes occurring before November 1, 1989, or sen-
tenced to more than 12 months in the custody of the Department of
Corrections or sentenced to 12 months or less and have additional sentences
of greater than 12 months; and the Local Supervisory Authority for felony
offenders sentenced by the court to 12 months or less.

(46) “Sexually Violent Dangerous Offender”: means an
inmate/offender who has psychopathic personality features, sexually
deviant arousal patterns or interests and a history of sexual assault, and who
the Board or Local Supervisory Authority finds presents a substantial prob-
ability of committing an offense listed in OAR 255-060-0008(6). “History
of sexual assault” means that an inmate/offender has engaged in unlawful
sexual conduct that is not revealed to the crime for which the
inmate/offender is currently on parole or post-prison supervision and seri-
ously endangered the life or safety of another person or involved a victim
under twelve (12) years of age.

(47) “Serious Physical Injury”: Any physical injury which creates a
substantial risk of death, or which causes serious and protracted disfigure-
ment, or impairment of health or protracted loss or impairment of the func-
tion of any bodily organ.

(48) “Stranger”: A person who is either unknown to a victim or with
whom the victim has a superficial acquaintance or acquaintance of short
duration or infrequent contact.

(49) “Subcategory”: The criteria for rating criminal conduct within
the crime categories based on the seriousness of the offense (Exhibit A).

(50) “Subordinate Range”: Any range less than or equal to the princi-
pal range.

(51) “Subpoena Duces Tecum™ A subpoena requiring the party to
appear at a hearing with a document or piece of evidence to be examined at
the hearing.

(52) “Summing the Ranges”: Adding ranges of consecutive sentences
to produce a unified range pursuant to OAR 255-035-0021.

(53) “Supervising Officer”: Parole and post-prison supervision offi-
cer.

(54) “Supervisory Authority”: The state or local corrections agency or
official designated in each county by that county’s Board of County
Commissioners or County Court to operate correction supervision services,
custodial facilities, or both (per ORS 144.087(1)).

(55) “Unauthorized Absence”: Time spent outside a state correction-
al facility without Department of Corrections’ or local supervisory authori-
ty’s authorization, whether it is an escape or an unauthorized departure.

(56) “Unified Range™: The total range computed under OAR 255-
035-0021 for consecutive sentences.

(57) “Unsum the Ranges”: To establish a matrix range at less than the
unified range. The effect of unsumming is treatment of one or more ranges
as if concurrent.

(58) “Variations”: The time periods which the Board may use to set a
prison term above or below the matrix range pursuant to Exhibit D.

(59) “Victim”: Any person determined by the prosecuting attorney,
the court or the Board to have suffered direct financial, psychological, or
physical harm as a result of a crime that is the subject of a proceeding con-

ducted by the State Board of Parole and Post Prison Supervision
[ED. NOTE: Exhibits referenced are available from the Board.]
Stat. Auth.: ORS 144.050 & 144.140
Stats. Implemented:
Hist.: 2PB 2-1986(Temp), f. & ef. 11-13-86; 2PB 3-1986(Temp), f. & ef. 12-2-86; PAR 6-
1988, f. & ef. 5-19-88; PAR 7-1988, f. & ef. 7-1-88; PAR 8-1988, f. & ef. 7-1-88; PAR 9-
1988(Temp), f. & ef. 7-14-88; PAR 12-1988(Temp), f. & ef. 7-20-88; PAR 13-1988(Temp),
f. & ef. 8-5-88; PAR 14-1988(Temp), f. & ef. 9-20-88; PAR 18-1988, f. & ef. 12-6-88; PAR
4-1989, f. & ef. 11-1-89; PAR 5-1990, f. & cert. ef. 10-5-90; PAR 5-1991, f. & cert. ef. 10-
15-91; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 1-1997, f. 3-11-97, cert. ef. 3-14-97; PAR 11-
1997(Temp), f. & cert. ef. 11-14-97; PAR 1-1998, f. & cert. ef. 5-1-98; PAR 4-2000, f. & cert.
ef. 2-15-00; PAR 1-2005, f. & cert. ef. 4-25-05; PAR 4-2010(Temp), f. 7-2-10, cert. ef. 7-6-
10 thru 1-1-11

Rule Caption: Amends rule that outlines Board practice for state-
ments made at hearings.
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Adm. Order No.: PAR 5-2010(Temp)

Filed with Sec. of State: 7-2-2010

Certified to be Effective: 7-6-10 thru 1-1-11

Notice Publication Date:

Rules Amended: 255-030-0027

Subject: Amends rules governing statements made by victims, Dis-
trict Attorney, and inmates at hearings to match current Board prac-
tice. Changes time limit of statements from three minutes to fifteen
minutes.

Rules Coordinator: Michelle Mooney —(503) 945-0914

255-030-0027
Victim, District Attorney and Inmate Statements

(1) During the hearing, the victim(s), personally, by counsel, or by
representative, and the District Attorney from the committing jurisdiction
may make statements not to exceed 15 minutes. The presiding Board mem-
ber may grant the witness additional time upon a finding that further testi-
mony is likely to be relevant to the Board’s decision. The presiding Board
member may exclude or limit irrelevant, immaterial, or unduly repetitious
testimony and evidence.

(2) Following the victim(s) and the District Attorney statements, the
person accompanying the inmate may make a statement not to exceed 15
minutes. The presiding Board member may grant the witness additional
time upon a finding that further testimony is likely to be relevant to the
Board’s decision. The presiding Board member may exclude or limit irrel-

evant, immaterial, or unduly repetitious testimony and evidence.
Stat. Auth.: ORS 144.120(7)
Stats. Implemented: ORS 144.120(7)
Hist.: 2PB 4-1986(Temp), f. & ef. 12-2-86; PAR 3-1987, f. & ef. 4-28-87; PAR 6-1988, f. &
ef. 5-19-88; PAR 1-1992, f. & cert. ef. 1-13-92; PAR 3-1997, f. 3-11-97, cert. ef. 3-14-97;
PAR 6-2000, f. & cert. ef. 6-9-00; PAR 5-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

Rule Caption: Adopts guidelines for setting parole deferral peri-
ods.

Adm. Order No.: PAR 6-2010(Temp)

Filed with Sec. of State: 7-2-2010

Certified to be Effective: 7-6-10 thru 1-1-11

Notice Publication Date:

Rules Adopted: 255-062-0006, 255-062-0011, 255-062-0016,
255-062-0021, 255-062-0026, 255-062-0031

Subject: Division 62 rules put in place procedures for implement-
ing statutory changes that prohibit the Board from holding a subse-
quent hearing after the Board denies a petition for a change in terms
of confinement of an inmate convicted of aggravated murder or mur-
der, and that prohibit the Board from granting a release date in less
than two years, or more than 10 years, after the Board denies a firm
parole or post-prison supervision release date for certain inmates.
Rules Coordinator: Michelle Mooney —(503) 945-0914

255-062-0006
When Parole Deferral Periods May Occur

(1) After the Board denies a petition for change in terms of confine-
ment of an inmate convicted of aggravated murder or murder, the Board
may not hold a subsequent hearing that is less than two years, or more than
10 years, from date petition is denied.

(2) After the Board denies a firm parole or post-prison supervision
release date for certain inmates, the Board may not hold a subsequent hear-
ing to consider granting a release date in less than two years, or more than
10 years, from date on which release on parole or post-prison supervision
is denied.

(3) Upon finding that it is not reasonable to expect that the inmate
would be granted a change in the terms of confinement or would be grant-
ed a firm release date following two years, the Board will deliberate and
select a deferral date of between two and 10 years from the date of the deci-

sion.
Stat. Auth.: ORS 183.335, 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

255-062-0011
Type of Hearing Eligible for a Deferral of More than Two Years;

OAR 255-062-0005 applies to the following hearings:

(1) Murder Review Hearing: If the State Board of Parole and Post-
Prison Supervision denies a petition for a change in the terms of confine-
ment filed by an inmate under ORS 163.105 or ORS 163.115, the Board
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may not grant the inmate a subsequent hearing that is less than two years,
or more than 10 years, from the date the petition is denied.

(2) Exit Interview Hearing: Crime Commitment Date prior to
05/19/1988 — but on or after 10/4/1977: 1f the State Board of Parole and
Post-Prison Supervision concludes that an inmate suffers from a present
severe emotional disturbance such as to constitute a danger to the health or
safety of the community, the Board may not defer the projected parole
release date for less than two years, or more than 10 years, from the date of
inmate’s current projected parole release date.

(3) Exit Interview Hearing: Crime Commitment Date on or after
05/19/1988 — but before 11/1/1989: 1f the State Board of Parole and Post-
Prison Supervision determines that the psychological evaluation does con-
stitute a finding that an inmate suffers from a present severe emotional dis-
turbance such as to constitute a danger to the health or safety of the com-
munity (and after considering the psychological evaluation and all of the
other evidence in the record), the Board may not defer the projected parole
release date for less than two years, or more than 10 years, from the date of
inmate’s current projected parole release date.

(4) Exit Interview Hearing: Crime Commitment Date on or between
1/29/1977 and 10/3/1977: 1f the State Board of Parole and Post-Prison
Supervision finds, based on the doctor’s report and diagnosis, coupled with
all the information that the Board is considering, and applying OAR 254-
50-015 (1977), ORS 144.180, and pursuant to ORS 144.175 (1) (2), that
deferral of the inmate’s projected parole release date is necessary, the Board
may not defer the projected parole release date for less than two years, or
more than 10 years, from the date of inmate’s current projected parole
release date.

(5) Parole Consideration Hearing: If the State Board of Parole and
Post-Prison Supervision finds that an inmate has a mental or emotional dis-
turbance, deficiency, condition, or disorder predisposing the inmate to the
commission of any crime to a degree rendering him or her a danger to the
health or safety of others, and that therefore, the condition that made the
inmate dangerous is not in remission and the inmate continues to remain a
danger, and that the inmate cannot be adequately controlled with supervi-
sion and mental health treatment which are available in the community, the
Board will conduct the next review hearing no less than two years, or more
than 10 years, from the current parole consideration date.

(6) Parole Hearing: Crime Commitment Date before 1/29/1977: 1f the
State Board of Parole and Post-Prison Supervision finds that there is not a
reasonable probability that an inmate will, after parole, remain outside the
institution without violating the law, and that the inmate’s parole release is
not compatible with the welfare of society, the Board may not grant the
inmate a subsequent hearing that is less than two years, or more than 10

years, from the date the petition is denied.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

255-062-0016
Factors to be Considered in Establishing a Deferral Period Longer
Than Two Years

Following an interview and consideration of all the information pre-
sented at the hearing, the Board may find by unanimous vote of the mem-
bers participating in the hearing, that it is not reasonable to expect that the
inmate would be granted a change in the terms of confinement, or it is not
reasonable to expect that the inmate would be granted a firm release date
following two years, based on any of the following non-exclusive factors:

(1) A determination by the Board, based on the psychological evalu-
ation and all the information available at the hearing, that the inmate has a
mental or emotional disturbance, deficiency, condition, or disorder predis-
posing him/her to the commission of any crime to a degree rendering the
inmate a danger to the health or safety of others;

(2) Infractions of institutional rules and discipline;

(3) Commission of crimes subsequent to the crime of conviction;

(4) Inmate’s failure to demonstrate understanding of the factors that
led to his/her criminal offense(s);

(5) Inmate’s demonstrated lack of effort to address criminal risk fac-
tors of psychological or emotional problems;

(6) Inmate’s demonstrated lack of effort to address criminal risk fac-
tors of substance abuse problems;

(7) Failure to seek and maintain appropriate work or training;

(8) Inmate’s failure to seek out and benefit from programming includ-
ing but not limited to sex offender treatment, batterers intervention pro-
grams, anger management, cognitive therapy, and victim impact panels
where available;
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(9) Inmate’s inability to experience or demonstrate remorse or empa-
thy, including but not limited to any registered victims;

(10) Demonstrated poor planning and foresight;

(11) Demonstrated impulsivity; or

(12) Demonstrated lack of concern for others, including but not lim-

ited to any registered victims.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

255-062-0021
Request for Interim Hearing

(1) When the Board defers the inmate’s next hearing for more than
two years from the date a petition is denied or from the current projected
parole release date, current parole consideration date, or current parole
hearing date, the inmate may submit a request for an interim hearing not
earlier than the date that is two years from the date the petition is denied or
from the current projected parole release date, current parole consideration
date, or current parole hearing date, and at intervals of not less than two
years thereafter. Such petitions must conform to the following format:

(a) Petitions must be legible and double spaced. Handwritten petitions
will be accepted, although typed documents are preferred;

(b) In no more than one page, a summary outlining how the inmate
qualifies for an interim hearing;

(c) From the date of the last hearing to the petition date, a current copy
of the following documents:

(A) Oregon Corrections Plan;

(B) Earned time computation form;

(C) Spending Account;

(D) Disciplinary Report.

(d) In no more than 10 pages, any supporting facts, information or
documents relevant to the criteria outlined in section (3) or other factors
specific to how the inmate has demonstrated a significant change or pro-
gression;

(e) Although reference to rules, codes, or laws may be appropriate, the
Board will not accept or consider additional pages or exhibits including
copies of codebooks, manuals, other manuscripts, certificates, news arti-
cles, legal opinions, or other materials not directly related to the inmate’s
case.

(2) The Board shall consider the request for an interim hearing by file
pass.

(3) At its discretion, the Board may request additional information
from the inmate.

(4) If a petition is denied, the inmate may petition again no earlier

than two years from the date of the denial.
Stat. Auth.: ORS 144228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

255-062-0026
Interim Hearing Finding

If the Board finds, based upon a properly-submitted request for an
interim hearing, that there is reasonable cause to believe that the inmate
may be granted a change in the terms of confinement or a firm release date,
the Board shall conduct a hearing as soon as is reasonably convenient. An
interim hearing may be granted by a majority of the Board, except in cases

where a full Board is required by ORS 144.054.
Stat. Auth.: ORS 144.054, 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11

255-062-0031
Final Orders

(1) When the Board grants an inmate a hearing that is more than two
years from the date a petition is denied or from the current projected parole
release date, current parole consideration date, or current parole hearing
date, and when the Board denies a petition for an interim hearing, the Board
shall issue a final order.

(2)(a) The order shall be accompanied by findings of fact and conclu-
sions of law.

(b) The findings of fact shall consist of a concise statement of the
underlying facts supporting the findings as to each contested issue of fact

and as to each ultimate fact required to support the board’s order.
Stat. Auth.: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Stats. Implemented: ORS 144.228, 144.232, 163.105, 163.115, OL 2009 Ch. 660
Hist.: PAR 6-2010(Temp), f. 7-2-10, cert. ef. 7-6-10 thru 1-1-11
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Board of Pharmacy
Chapter 855

Rule Caption: Adopt rules for Charitable Pharmacies; amend def-
initions, fees, and rules for pharmacists and pharmacy technicians.
Adm. Order No.: BP 6-2010

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10

Notice Publication Date: 5-1-2010

Rules Adopted: 855-019-0205, 855-044-0001, 855-044-0005,
855-044-0010, 855-044-0020, 855-044-0030, 855-044-0040, 855-
044-0050, 855-044-0060, 855-044-0070, 855-044-0080, 855-044-
0090

Rules Amended: 855-006-0005, 855-019-0100, 855-019-0200, 855-
019-0240, 855-019-0250, 855-019-0300, 855-019-0310, 855-025-
0020, 855-025-0050, 855-110-0005, 855-110-0007

Rules Repealed: 855-110-0005(T)

Subject: Amendments in Divisions 6, 19 and 25 implement OL
2009, Chapters 536 and 756 that add new requirements for licensees
to report unprofessional conduct and criminal offences. Amendments
to Division 19 also revise requirements for out-of-state pharmacists
and add rules for Medication Therapy Management. Division 110 is
amended to add a Workforce Data Collection Fee and a fee for Char-
itable Pharmacies, and to change the Intern license term to two years.
The new rules in Div 44 implement ORS 689.774 and create a struc-
ture for the donation, storage and distribution of donated prescrip-
tion drugs to needy individuals through a Charitable Prescription
Drug Program.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-006-0005
Definitions

As used in OAR chapter 855:

(1) “Certified Pharmacy Technician” means a person licensed by the
State Board of Pharmacy who assists the pharmacist in the practice of phar-
macy pursuant to rules of the Board and has completed the specialized edu-
cation program pursuant to OAR 855-025-0005. Persons used solely for
clerical duties, such as recordkeeping, cashiering, bookkeeping and deliv-
ery of medications released by the pharmacist are not considered pharma-
cy technicians.

(2) “Collaborative Drug Therapy Management” means the participa-
tion by a pharmacist in the management of drug therapy pursuant to a writ-
ten protocol that includes information specific to the dosage, frequency,
duration and route of administration of the drug, authorized by a practi-
tioner and initiated upon a prescription order for an individual patient and:

(a) Is agreed to by one pharmacist and one practitioner; or

(b) Is agreed to by one or more pharmacists at a single pharmacy reg-
istered by the board and one or more practitioners in a single organized
medical group, such as a hospital medical staff, clinic or group practice,
including but not limited to organized medical groups using a pharmacy
and therapeutics committee.

(3) “Compounding” means the preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(a) As the result of a practitioner’s prescription drug order, or initia-
tive based on the relationship between the practitioner, the pharmacist and
the patient, in the course of professional practice; or

(b) For the purpose of, or as an incident to, research, teaching, or
chemical analysis and not for sale or dispensing; or

(c) The preparation of drugs or devices in anticipation of prescription
drug orders based on routine, regularly observed prescribing patterns; or

(d) As a component of a Shared Pharmacy Service agreement as
defined in section (21) of this rule.

(4) “Confidential Information” means any patient information
obtained by a pharmacist or pharmacy.

(5) “Consulting Pharmacist” means a pharmacist that provides a con-
sulting service regarding a patient medication, therapy management, drug
storage and management, security, education, or any other pharmaceutical
service.

(6) The “Container” is the device that holds the drug and that is or
may be in direct contact with the drug.

(7) “Dispensing” means the preparation and delivery of a prescription
drug pursuant to a lawful order of a practitioner in a suitable container
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appropriately labeled for subsequent administration to or use by a patient or
other individual entitled to receive the prescription drug.

(8) “Interpretation and evaluation of prescription orders” means the
review of the order for therapeutic and legal correctness. Therapeutic
review includes identification of the prescription drug ordered, its applica-
bility and its relationship to the other known medications used by the
patient and determination of whether or not the dose and time interval of
administration are within accepted limits of safety. The legal review for cor-
rectness of the prescription order includes a determination that the order is
valid and has not been altered, is not a forgery, is prescribed for a legitimate
medical purpose, contains all information required by federal and state law,
and is within the practitioner’s scope of practice.

(9) “Labeling” means the process of preparing and affixing of a label
to any drug container exclusive, however, of the labeling by a manufactur-
er, packer or distributor of anon-prescription drug or commercially pack-
aged legend drug or device.

(10) “Monitoring of therapeutic response or adverse effect of drug
therapy” means the follow up of the therapeutic or adverse effect of med-
ication upon a patient, including direct consultation with the patient or his
agent and review of patient records, as to result and side effect, and the
analysis of possible interactions with other medications that may be in the
medication regimen of the patient. This section shall not be construed to
prohibit monitoring by practitioners or their agents.

(11) “Medication Therapy Management (MTM)” means a distinct
service or group of services that is intended to optimize therapeutic out-
comes for individual patients. Medication Therapy Management services
are independent of, but can occur in conjunction with, the provision of a
medication product.

(12) “Nationally Certified Exam” means an exam that is approved by
the Board which demonstrates successful completion of a Specialized
Education Program. The exam must be reliable, psychometrically sound,
legally defensible and valid.

(13) “Non-legend drug” means a drug which does not require dis-
pensing by prescription and which is not restricted to use by practitioners
only.

(14) “Offering or performing of those acts, services, operations or
transactions necessary in the conduct, operation, management and control
of pharmacy” means, among other things:

(a) The creation and retention of accurate and complete patient
records;

(b) Assuming authority and responsibility for product selection of
drugs and devices;

(c) Developing and maintaining a safe practice setting for the phar-
macist, for pharmacy staff and for the general public;

(d) Maintaining confidentiality of patient information.

(15) “Oral Counseling” means an oral communication process
between a pharmacist and a patient or a patient’s agent in which the phar-
macist obtains information from the patient (or agent) and the patient’s
pharmacy records, assesses that information and provides the patient (or
agent) with professional advice regarding the safe and effective use of the
prescription drug for the purpose of assuring therapeutic appropriateness.

(16) Participation in Drug Selection and Drug Utilization Review:

(a) “Participation in drug selection” means the consultation with the
practitioner in the selection of the best possible drug for a particular patient.

(b) “Drug utilization review” means evaluating prescription drug
order in light of the information currently provided to the pharmacist by the
patient or the patient’s agent and in light of the information contained in the
patient’s record for the purpose of promoting therapeutic appropriateness
by identifying potential problems and consulting with the prescriber, when
appropriate. Problems subject to identification during drug utilization
review include, but are not limited to:

(A) Over-utilization or under-utilization;

(B) Therapeutic duplication;

(C) Drug-disease contraindications;

(D) Drug-drug interactions;

(E) Incorrect drug dosage;

(F) Incorrect duration of treatment;

(G) Drug-allergy interactions; and

(H) Clinical drug abuse or misuse.

(17) “Pharmaceutical Care” means the responsible provision of drug
therapy for the purpose of achieving definite outcomes that improve a
patient’s quality of life. These outcomes include:

(a) Cure of a disease;

(b) Elimination or reduction of a patient’s symptomatology:;

(c) Arrest or slowing of a disease process; or
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(d) Prevention of a disease or symptomatology.

(18) “Pharmacy Technician” means a person licensed by the State
Board of Pharmacy who assists the pharmacist in the practice of pharmacy
pursuant to rules of the Board but has not completed the specialized educa-
tion program pursuant to OAR855-025-0010.

(19) “Prescription released by the pharmacist” means, a prescription
which has been reviewed by the pharmacist that does not require further
pharmacist intervention such as reconstitution or counseling.

(20) “Prohibited conduct” means conduct by a licensee that:

(a) Constitutes a criminal act against a patient or client; or

(b) Constitutes a criminal act that creates a risk of harm to a patient or
client.

(21) “Proper and safe storage of drugs and devices and maintenance
of proper records therefore” means housing drugs and devices under con-
ditions and circumstances that:

(a) Assure retention of their purity and potency;

(b) Avoid confusion due to similarity of appearance, packaging, label-
ing or for any other reason;

(c) Assure security and minimize the risk of their loss through acci-
dent or theft;

(d) Accurately account for and record their receipt, retention, dis-
pensing, distribution or destruction;

(e) Protect the health, safety and welfare of the pharmacist, pharmacy
staff and the general public from harmful exposure to hazardous sub-
stances.

(22) “Responsibility for advising, when necessary or when regulated,
of therapeutic values, content, hazards and use of drugs and devices” means
advice directly to the patient, either verbally or in writing as required by
these rules or federal regulation, of the possible therapeutic response to the
medication, the names of the chemicals in the medication, the possible side
effects of major importance, and the methods of use or administration of a
medication.

(23) “Shared Pharmacy Service” means a written agreement, that has
been approved in writing by the board, that exists for the processing by a
pharmacy of a request from another pharmacy or a practitioner licensed to
prescribe the drug, to fill or refill a prescription or a drug order, or to per-
form processing functions including but not limited to:

(a) Dispensing;

(b) Drug utilization review;

(c) Claims adjudication;

(d) Refill authorizations;

(e) Compounding; and

(f) Therapeutic interventions.

(24) “Specialized Education Program” means;

(a) A program providing education for persons desiring licensure as
pharmacy technicians that is approved by the board and offered by an
accredited college or university that grants a two-year degree upon suc-
cessful completion of the program; or

(b) A structured program approved by the board and designed to edu-
cate pharmacy technicians in one or more specific issues of patient health
and safety that is offered by:

(A) An organization recognized by the board as representing pharma-
cists or pharmacy technicians;

(B) An employer recognized by the board as representing pharmacists
or pharmacy technicians; or

(C) A trade association recognized by the board as representing phar-
macies.

(25) “Supervision by a pharmacist” means being stationed within the
same work area as the pharmacy technician or certified pharmacy techni-
cian being supervised, coupled with the ability to control and be responsi-
ble for the pharmacy technician or certified pharmacy technician’s action.

(26) “Therapeutic substitution” means the act of dispensing a drug
product with a different chemical structure for the drug product prescribed
under circumstances where the prescriber has not given clear and conscious
direction for substitution of the particular drug for the one which may later
be ordered.

(27) “Unprofessional conduct” means conduct unbecoming a licens-
ee or detrimental to the best interests of the public, including conduct con-
trary to recognized standards of ethics of pharmacy or conduct that endan-
gers the health, safety or welfare of a patient or client. Unprofessional con-
duct includes but is not limited to:

(a) Fraud or misrepresentation in dealings relating to pharmacy prac-
tice with:

(A) Customers, patients or the public;
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(B) Practitioners authorized to prescribe drugs, medications or
devices;

(C) Insurance companies;

(D) Wholesalers, manufactures or distributors of drugs, medications
or devices;

(E) Health care facilities;

(F) Government agencies; or

(G) Drug outlets.

(b) Illegal use of drugs, medications or devices without a practition-
er’s prescription, or otherwise contrary to federal or state law or regulation;

(c) Any use of intoxicants, drugs or controlled substances that endan-
gers or could endanger the licensee or others;

(d) Theft of drugs, medications or devices, or theft of any other prop-
erty or services under circumstances which bear a demonstrable relation-
ship to the practice of pharmacy;

(e) Dispensing a drug, medication or device where the pharmacist
knows or should know due to the apparent circumstances that the purport-
ed prescription is bogus or that the prescription is issued for other than a
legitimate medical purpose, including circumstances such as:

(A) Type of drug prescribed,;

(B) Amount prescribed; or

(C) When prescribed out of context of dose.

(f) Any act or practice relating to the practice of pharmacy that is pro-
hibited by state or federal law or regulation;

(g) The disclosure of confidential information in violation of Board
rule;

(h) Engaging in collaborative drug therapy management in violation
of ORS Chapter 689 and the rules of the Board;

(i) Authorizing or permitting any person to practice pharmacy in vio-
lation of the Oregon Pharmacy Act or the rules of the Board;

(j) Any conduct or practice by a licensee or registrant which the Board
determines is contrary to accepted standards of practice; or

(k) Failure to cooperate with the Board pursuant to OAR 855-001-
0035.

(28) “Verification” means the confirmation by the pharmacist of the
correctness, exactness, accuracy and completeness of the acts, tasks, or
functions performed by an intern or a pharmacy technician or a certified

pharmacy technician.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155, 689.305, 689.405, OL 2009, Ch. 536
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 3-1984, f. & ef.
4-16-84; PB 2-1988, f. & cert. ef. 5-3-88; PB 2-1989, f. & cert. ef. 1-30-89; PB 4-1992, f. &
cert. ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; BP 4-1998, f. & cert. ef. 8-14-98; BP 1-
2006, f. & cert. ef. 6-9-06; BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2008, f. & cert. ef. 2-
20-08; BP 6-2010, f. & cert. ef. 6-29-10

855-019-0100
Application

(1) These rules apply to any pharmacist who is licensed to practice
pharmacy in Oregon including any pharmacist located in another state who
is consulting, or providing any other pharmacist service, for a patient, phar-
macy or healthcare facility in Oregon.

(2) Where so indicated, these rules also apply to an intern who is
licensed in Oregon.

(3) Any pharmacist who engages in the practice of pharmacy in
Oregon must be licensed by the Board in accordance with the following
rules.

(4) A pharmacist who is located in another state and who engages in
the practice of pharmacy for a patient, drug outlet or healthcare facility in
Oregon, must be licensed by the Board in accordance with the following
rules, except that a pharmacist working in an out-of-state pharmacy, who
only performs the professional tasks of interpretation, evaluation, DUR,
counseling and verification associated with their dispensing of a drug to a
patient in Oregon, is not required to be licensed by the Board unless they
are the pharmacist-in-charge (PIC).

(5) The Board may waive any requirement of this rule if, in the
Board’s judgment, a waiver will further public health or safety. A waiver

granted under this section shall only be effective when issued in writing.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155, 689.255
Hist.: BP 2-2008, f. & cert. ef. 2-20-08; BP 6-2010, f. & cert. ef. 6-29-10

855-019-0200
General Responsibilities of a Pharmacist

ORS 689.025 states that “the practice of pharmacy in the State of
Oregon is declared a health care professional practice affecting the public
health, safety and welfare”. Pharmacy practice is a dynamic patient-orient-
ed health service that applies a scientific body of knowledge to improve and
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promote patient health by means of appropriate drug use, drug-related ther-
apy, and communication for clinical and consultative purposes. A pharma-
cist licensed to practice pharmacy by the Board has the duty to use that
degree of care, skill, diligence and professional judgment that is exercised
by an ordinarily careful pharmacist in the same or similar circumstances.

(1) A pharmacist while on duty must ensure that the pharmacy com-
plies with all state and federal laws and rules governing the practice of
pharmacy.

(2) A pharmacist shall perform the duties of a pharmacist that include,
but are not limited to, DUR, counseling, and final verification of the work
performed by those under their supervision.

(3) A pharmacist may not delegate any task that requires the profes-
sional judgment of a pharmacist. Such tasks include but are not limited to:

(a) Counseling to a patient or patient’s agent, or other healthcare
provider;

(b) Verification;

(c) Performing DUR;

(d) Providing a CDTM, DRR, or MTM service;

(e) Ordering, interpreting and monitoring of a laboratory test; and

(f) Oral receipt or transfer of a prescription; except that

(g) An intern under the supervision of a pharmacist may perform all
the duties of a technician and the following:

(A) Counseling;

(B) Performing DUR;

(C) Oral receipt or transfer of a prescription,

(D) Immunizations if appropriately trained, and supervised by an
immunization qualified pharmacist;

(E) Other activities approved in writing by the Board.

(4) A pharmacist who is supervising an intern is responsible for the
actions of that intern, however, this does not absolve the intern from respon-
sibility for their own actions.

(5) A pharmacist on duty is responsible for supervising all pharmacy
personnel, and ensuring that pharmacy personnel only work within the
scope of duties allowed by the Board.

(6) A pharmacist may not permit non-pharmacist personnel to per-
form any duty they are not licensed and trained to perform.

(7) A pharmacist while on duty is responsible for the security of the
pharmacy area including:

(a) Providing adequate safeguards against theft or diversion of pre-
scription drugs, and records for such drugs;

(b) Ensuring that all records and inventories are maintained in accor-
dance with state and federal laws and rules;

(c) Ensuring that only a pharmacist has access to the pharmacy when

the pharmacy is closed.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.025, 689.151, 689.155
Hist.: PB 15-1989, f. & cert. ef. 12-26-89; PB 2-1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP
2-1998, f. & cert. ef. 3-23-98; Renumbered from 855-041-0210, BP 2-2008, f. & cert. ef. 2-
20-08; BP 6-2010, f. & cert. ef. 6-29-10

855-019-0205
Duty to Report

(1) Failure to answer completely, accurately and honestly, all ques-
tions on the application form for licensure or renewal of licensure is
grounds for discipline.

(2) Failure to disclose any arrest for a felony or misdemeanor, or any
indictment for a felony may result in denial of the application.

(3) A pharmacist must report to the Board within 10 days if they:

(a) Are convicted of a misdemeanor or a felony; or

(b) If they are arrested for a felony.

(4) A pharmacist who has reasonable cause to believe that another
licensee (of the Board or any other Health Professional Regulatory Board)
has engaged in prohibited or unprofessional conduct as these terms are
defined in OAR 855-006-0005, must report that conduct to the board
responsible for the licensee who is believed to have engaged in the conduct.
The reporting pharmacist shall report the conduct without undue delay, but
in no event later than 10 working days after the pharmacist learns of the
conduct unless federal laws relating to confidentiality or the protection of
health information prohibit disclosure.

(5) A pharmacist who reports to a board in good faith as required by
section (4) of this rule is immune from civil liability for making the report.

(6) A pharmacist who has reasonable grounds to believe that pre-
scription drugs or records have been lost or stolen, or any violation of these
rules has occurred, must notify the Board within 10 days.

(7) A pharmacist must notify the Board in writing, within 15 days, of

any change in employment location or residence address.
Stat. Auth.: ORS 689.205
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Stats. Implemented: 689.151, 689.155, OL 2009, Ch. 536
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-019-0240
Consulting Pharmacist Practice

(1) Subject to the provisions of OAR 855-019-0100(4), a consulting
pharmacist who provides services to any person or facility located in
Oregon, must be an Oregon licensed pharmacist.

(2) A consulting pharmacist for an Oregon licensed healthcare facili-
ty must perform all duties and functions required by the healthcare facili-
ty’s licensure as well as by any relevant federal and state laws and rules.

(3) A consulting pharmacist must maintain appropriate records of
their consulting activities for three years, and make them available to the
Board for inspection.

(4) A consulting pharmacist is responsible for the safe custody and
security of all their records and must comply with all relevant federal and
state laws and regulations concerning the security and privacy of patient
information.

(5) A consulting pharmacist for a facility that is required by the Board
to have a consultant pharmacist but which does not have additional con-
sulting requirements under the terms of its licensure with any other state
agency, shall provide services that include but are not limited to the fol-
lowing:

(a) Provide the facility with policies and procedure relating to securi-
ty, storage and distribution of drugs within the facility;

(b) Provide guidance on the proper documentation of drug adminis-
tration or dispensing;

(c) Provide educational materials or programs as requested.

Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155
Hist.: BP 2-2008, f. & cert. ef. 2-20-08; BP 6-2010, f. & cert. ef. 6-29-10

855-019-0250
Medication Therapy Management

(1) Medication Therapy Management (MTM) is a distinct service or
group of services that is intended to optimize the therapeutic outcomes of a
patient. Medication Therapy Management can be an independent service
provide by a pharmacist or can be in conjunction with the provision of a
medication product with the objectives of:

(a) Enhancing appropriate medication use;

(b) Improving medication adherence;

(c) Increasing detection of adverse drug events;

(d) Improving collaboration between practitioner and pharmacist; and

(e) Improving outcomes.

(2) A pharmacist that provides MTM services shall ensure that they
are provided according to the individual needs of the patient and may
include but are not limited to the following:

(a) Performing or otherwise obtaining the patient’s health status
assessment;

(b) Developing a medication treatment plan for monitoring and eval-
uating the patient’s response to therapy;

(c) Monitoring the safety and effectiveness of the medication therapy;

(d) Selecting, initiating, modifying or administering medication ther-
apy in consultation with the practitioner where appropriate;

(e) Performing a medication review to identify, prevent or resolve
medication related problems;

(f) Monitoring the patient for adverse drug events;

(g) Providing education and training to the patient or the patient’s
agent on the use or administration of the medication;

(h) Documenting the delivery of care, communications with other
involved healthcare providers and other appropriate documentation and
records as required. Such records shall:

(A) Provide accountability and an audit trail; and

(B) Be preserved for at least three years and be made available to the
Board upon request except that when records are maintained by an outside
contractor, the contract must specify that the records be retained by the con-
tractor and made available to the Board for at least three years.

(i) Providing necessary services to enhance the patient’s adherence
with the therapeutic regimen;

(j) Integrating the medication therapy management services within
the overall health management plan for the patient; and

(k) Providing for the safe custody and security of all records and com-
pliance with all relevant federal and state laws and regulations concerning

the security and privacy of patient information.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155
Hist.: BP 2-2008, f. & cert. ef. 2-20-08; BP 6-2010, f. & cert. ef. 6-29-10
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855-019-0300
Duties of a Pharmacist-in-Charge

(1) In accordance with Division 41 of this chapter of rules, a pharma-
cy must, at all times have one Pharmacist-in-Charge (PIC) employed on a
regular basis.

(2) In order to be a PIC, a pharmacist must have:

(a) Completed at least one year of pharmacy practice; or

(b) Completed a Board approved PIC training course either before the
appointment or within 30 days after the appointment. With the approval of
the Board, this course may be employer provided and may qualify for con-
tinuing education credit.

(3) A pharmacist may not be designated PIC of more than two phar-
macies without prior written approval by the Board. If such approval is
given, the pharmacist must comply with the requirements in sub-section
(4)(e) of this rule.

(4) The PIC must perform the following the duties and responsibili-
ties:

(a) When a change of PIC occurs, both outgoing and incoming PICs
must report the change to the Board within 15 days of the occurrence, on a
form provided by the Board;

(b) The new PIC must complete an inspection on the PIC Annual Self-
Inspection Form, within 15 days of becoming PIC;

(c) The PIC may not authorize non-pharmacist employees to have
unsupervised access to the pharmacy, except in the case of hospitals that do
not have a 24-hour pharmacy where access may be granted as specified in
OAR 855-041-0120;

(d) In a hospital only, the PIC is responsible for providing education
and training to the nurse supervisor who has been designated to have access
to the pharmacy department in the absence of a pharmacist;

(e) A pharmacist designated as PIC for more than one pharmacy shall
personally conduct and document a quarterly compliance audit at each
location. This audit shall be on the Quarterly PIC Compliance Audit Form
provided by the Board;

(f) If a discrepancy is noted on a Board inspection, the PIC must sub-
mit a plan of correction within 30 days of receiving notice.

(g) The records and forms required by this section must be filed in the
pharmacy, made available to the Board for inspection upon request, and
must be retained for three years.

(5) The PIC is responsible for ensuring that the following activities
are correctly completed:

(a) An inventory of all controlled substances must be taken within 15
days before or after the effective date of change of PIC, and must be dated
and signed by the new PIC. This inventory must be maintained in the phar-
macy for three years and in accordance with all federal laws and regula-
tions;

(b) Verifying, on employment and as appropriate, but not less than
annually, the licensure of all pharmacy personnel who are required to be
licensed by the Board;

(c) Conducting an annual inspection of the pharmacy using the PIC
Annual Self-Inspection Form provided by the Board, by February 1 each
year. The completed self-inspection forms must be signed and dated by the
PIC and maintained for three years from the date of completion;

(d) Conducting an annual inventory of all controlled drugs as required
by OAR 855-080;

(e) Performing a quarterly inventory reconciliation of all Schedule II
controlled drugs.

(f) Ensuring that all pharmacy staff have been trained appropriately
for the practice site. Such training should include an annual review of the
PIC Self-Inspection Report;

(g) Implementing a quality assurance plan for the pharmacy.

(h) The records and forms required by this section must be filed in the
pharmacy, made available to the Board for inspection upon request, and
must be retained for three years.

(6) The PIC, along with other licensed pharmacy personnel, must
ensure that the pharmacy is in compliance with all state and federal laws
and rules governing the practice of pharmacy and that all controlled sub-
stance records and inventories are maintained in accordance with all state

and federal laws and rules.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155
Hist.: BP 2-2008, f. & cert. ef. 2-20-08; BP 6-2010, f. & cert. ef. 6-29-10
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855-019-0310
Grounds for Discipline

The State Board of Pharmacy may suspend, revoke, or restrict the
license of a pharmacist or intern or may impose a civil penalty upon the
pharmacist or intern upon the following grounds:

(1) Unprofessional conduct as defined in OAR 855-006-0005;

(2) Repeated or gross negligence;

(3) Impairment, which means an inability to practice with reasonable
competence and safety due to the habitual or excessive use of drugs or alco-
hol, other chemical dependency or a mental health condition;

(4) Being found guilty by the Board of a violation of the pharmacy or
drug laws of this state or rules pertaining thereto or of statutes, rules or reg-
ulations of any other state or of the federal government;

(5) Being found guilty by a court of competent jurisdiction of a felony
as defined by the laws of this state;

(6) Being found guilty by a court of competent jurisdiction of a vio-
lation of the pharmacy or drug laws of this state or rules pertaining thereto
or of statutes, rules or regulations of any other state or of the federal gov-
ernment;

(7) Fraud or intentional misrepresentation in securing or attempting to
secure the issuance or renewal of a license to practice pharmacy or a drug
outlet registration;

(8) Permitting an individual to engage in the practice of pharmacy
without a license or falsely using the title of pharmacist;

(9) Aiding and abetting an individual to engage in the practice of
pharmacy without a license or falsely using the title of pharmacist;

(10) Being found by the Board to be in violation of any violation of
any of the provisions of ORS 435.010 to 435.130, 453.025, 453.045,
475,035 to 475.190, 475.805 to 475.995 or 689.005 to 689.995 or the rules
adopted pursuant thereto; or

(11) Failure to perform appropriately the duties of a pharmacist while
engaging in the practice of pharmacy as defined in ORS 689.005.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.151, 689.155, 689.405, OL 2009, Ch. 756

Hist.: PB 1-1989, f. & cert. ef. 1-3-89; BP 1-2002, f. & cert. ef. 1-8-02; BP 6-2005(Temp), f.
& cert. ef. 6-28-05 thru 12-13-05; Administrative correction 12-20-05; Renumbered from
855-019-0055, BP 2-2008, f. & cert. ef. 2-20-08; BP 6-2010, f. & cert. ef. 6-29-10

855-025-0020
Recordkeeping Responsibilities of Pharmacy Technicians and
Certified Pharmacy Technicians

(1) Failure to answer completely, accurately and honestly, all ques-
tions on the application form for licensure or renewal of licensure is
grounds for discipline.

(2) Failure to disclose any arrest for a felony or misdemeanor, or any
indictment for a felony may result in denial of the application.

(3) A pharmacy technician or certified pharmacy technician must
report to the Board within 10 days if they:

(a) Are convicted of a misdemeanor or a felony; or

(b) If they are arrested for a felony.

(4) A pharmacy technician or certified pharmacy technician who has
reasonable cause to believe that another licensee (of the Board or any other
Health Professional Regulatory Board) has engaged in prohibited or unpro-
fessional conduct as these terms are defined in OAR 855-006-0005, must
report that conduct to the board responsible for the licensee who is believed
to have engaged in the conduct. The reporting pharmacy technician or cer-
tified pharmacy technician shall report the conduct without undue delay, but
in no event later than 10 working days after the reporting pharmacy techni-
cian or certified pharmacy technician learns of the conduct unless federal
laws relating to confidentiality or the protection of health information pro-
hibit disclosure.

(5) A pharmacy technician or certified pharmacy technician who
reports to a board in good faith as required by section (4) of this rule is
immune from civil liability for making the report.

(6) A pharmacy technician or certified pharmacy technician who has
reasonable grounds to believe that prescription drugs or records have been
lost or stolen, or any violation of these rules has occurred, must notify the
Board within 10 days.

(7) A pharmacy technician or certified pharmacy technician must
notify the Board in writing, within 15 days, of any change in employment
location or residence address except that a technician who is employed at
more than one pharmacy need only report the name and address of the phar-
macy at which the technician normally works the most hours.

(8) A certified pharmacy technician must obtain certificates of com-
pletion that show the date and number of hours earned to document contin-
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uing education credit earned and must keep the certificates of completion

for three years from the date of the program.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, Ch. 536 OL 2009
Hist.: BP 1-2006, f. & cert. ef. 6-9-06; BP 6-2010, f. & cert. ef. 6-29-10

855-025-0050
Grounds for Discipline of Pharmacy Technicians and Certified
Pharmacy Technicians

The State Board of Pharmacy may refuse to issue or renew; or may
suspend, revoke, or restrict the license of a pharmacy technician or certified
pharmacy technician; or may impose a civil penalty upon a pharmacy tech-
nician or certified pharmacy technician upon the following grounds includ-
ing but not limited to:

(1) Unprofessional conduct as defined in OAR 855-006-0005;

(2) Repeated or gross negligence in performing the duties of a phar-
macy technician or certified pharmacy technician;

(3) Impairment, which means an inability to assist in the practice of
pharmacy with reasonable competence and safety due to the habitual or
excessive use of drugs or alcohol, other chemical dependency or a mental
health condition;

(4) Being found guilty by the Board of a violation of the pharmacy or
drug laws of this state or rules pertaining thereto or of statutes, rules or reg-
ulations of any other state or of the federal government;

(5) Being found guilty by a court of competent jurisdiction of a felony
as defined by the laws of this state;

(6) Being found guilty by a court of competent jurisdiction of a vio-
lation of the pharmacy or drug laws of this state or rules pertaining thereto
or of statutes, rules or regulations of any other state or of the federal gov-
ernment;

(7) Fraud or intentional misrepresentation in securing or attempting to
secure the issuance or renewal of a pharmacy technician or certified phar-
macy technician license;

(8) Allowing an individual to engage in the duties of a pharmacist,
pharmacy technician or certified pharmacy technician without a license or
to use falsely the title of pharmacist, pharmacy technician or certified phar-
macy technician;

(9) Being found by the Board to be in violation of any violation of any
of the provisions of ORS 435.010 to 435.130, 453.025, 453.045,475.035 to
475.190, 475.805 to 475.995 or 689.005 to 689.995 or the rules adopted
pursuant thereto;

(10) Failure to appropriately perform the duties of a pharmacy tech-
nician or certified pharmacy technician as outlined in OAR 855-025-0040
while assisting a pharmacist in the practice of pharmacy as defined in ORS
689.005;

(11) Any act or practice relating to performing the duties of a phar-
macy technician or certified pharmacy technician which is prohibited by
state or federal law or regulation; or

(12) Any conduct or practice by a pharmacy technician, certified phar-
macy technician or pharmacy that the Board determines is contrary to the

accepted standards of practice.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, Ch. 756 OL 2009
Hist.: BP 9-2005, f. 12-14-05, cert. ef. 12-15-05; BP 1-2006, f. & cert. ef. 6-9-06; BP 6-2010,
f. & cert. ef. 6-29-10

855-044-0001
Purpose

The purpose of the program is to provide a process to make donated
prescription drugs available to needy or uninsured individuals and those
with limited access to pharmaceuticals. Under the rules in this Division, a
Charitable Pharmacy that is registered with the Oregon Board of Pharmacy
(Board) may accept donated drugs for distribution when the pharmacist can
reasonably be assured of the purity and integrity of the drug. The program
may not include categories of drugs specified by the Board as excluded

from the program.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.772 & 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0005
Definitions

(1) “Charitable Pharmacy” means a facility registered with the
Oregon Board of Pharmacy for the purpose of receiving and distributing
donated drugs.

(2) “Point-of-Contact” means an individual designated by a charitable
pharmacy who serves as the primary contact person for the charitable phar-
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macy and who is responsible for managing the charitable pharmacy at that
location.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.772 & 689.774

Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0010
Registration

(1) A facility may not operate as a charitable pharmacy unless it is
registered as such with the Board and has paid the fee specified in Division
110 of these rules.

(2) The application for registration must be on a form provided by the
Board and must include proposed policies and procedures and a description
of the organization.

(3) Each location must be registered separately.

(4) An applicant for registration as a charitable pharmacy must name

a point-of-contact for each registered location.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0020
Personnel

(1) A charitable pharmacy must have a licensed pharmacist. The phar-
macist may also be the Point-of-Contact.

(2) A charitable pharmacy that is co-located with an existing regis-
tered pharmacy may name a pharmacist employed by the existing pharma-
cy as its pharmacist.

(3) A charitable pharmacy that is not co-located with an existing reg-
istered pharmacy and does not have a pharmacist on staff must employ a
consultant pharmacist.

(4) The pharmacist must develop policies and procedures for:

(a) Receiving donated drugs;

(b) Security;

(c) Drug storage;

(d) Distribution of drugs;

(e) Record keeping;

(f) Disposal of unusable drugs; and

(g) Staff training.

(5) The pharmacist must conduct a visual inspection of each donated
drug to ensure that the drug has not expired, been adulterated or misbrand-
ed and is in its original, sealed packaging, and that based on this inspection

and on the accuracy of the Donor’s Form, the drug is safe to distribute.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0030
Drug Donation

(1) A charitable pharmacy may not accept:

(a) Any controlled substance or any kit, package or blister pack that
contains any controlled substance;

(b) A non-prescription drug;

(c) A drug in a container or package that does not contain a product
identification label (PIL), except that a drug in a manufacturer’s original
container or a manufacturer’s blister pack does not need to bear a PIL.

(2) A charitable pharmacy may accept:

(a) A prescription drug received in original, sealed, tamper-evident
packaging that displays the lot number and expiration date of the drug; and

(b) Sealed single unit dose packages received in opened packages
containing multiple single unit doses.

(3) The following are examples of acceptable packaging:

(a) Manufacturer’s original container;

(b) Single-dose blister packs in sealed outer package;

(c) Single-dose blister packs in opened outer package;

(d) Tamper-evident hospice kit containing manufacturer’s original
containers.

(4) Donated drugs that do not meet the above criteria or are judged by
the pharmacist to be unsafe for re-dispensing must be stored separately
from the drug supply until they can be destroyed.

(5) A charitable pharmacy may accept a drug from:

(a) An individual;

(b) A long-term care facility;

(c) A pharmacy;

(d) A practitioner who has been given dispensing privileges by their
licensing board and is acting within their scope of practice;

(e) Another registered charitable pharmacy;

(f) A medical clinic;
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(g) A drug manufacturer or wholesaler;

(h) A Medication Assistance Program (MAP) such as those support-
ed by drug manufacturers.

(6) The donor must certify on a Donor Form provided by the Board
that the donated drug has been properly stored, in accordance with manu-
facturer’s recommendations, and has never been opened, used, adulterated
or misbranded.

(7) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public health and safety. A waiv-
er granted under this section shall only be effective when it is issued in writ-
ing.

£ Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.772 & 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0040
Storage and Security

(1) A charitable pharmacy must store all donated drugs securely and
physically separate from any existing inventory.

(2) All charitable pharmacy records must be secured to comply with
HIPAA and all state and federal regulations.

(3) Outdated and unusable drugs intended for destruction must be
quarantined and stored securely.

(4) A charitable pharmacy co-located with an existing pharmacy must
use storage and record keeping procedures that maintain separation of char-
itable pharmacy records and drugs from other pharmacy records and inven-

tory.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0050
Drug Distribution

(1) A charitable pharmacy may not distribute a donated prescription
drug that:

(a) Fails to meet the requirements of the program;

(b) Has not been stored in accordance with manufacturer’s recom-
mendations;

(c) Has been repackaged, except that a drug that has been repackaged
for a long-term care pharmacy may be distributed;

(d) Bears an expiration date that is less than nine months from the date
the drug is donated;

(e) Is adulterated or misbranded;

(f) Is a controlled substance;

(g) Is a drug that requires a special registration for dispensing;

(h) Is an over-the-counter drug;

(i) Requires specialty storage or handling;

(j) Requires refrigeration;

(k) Is a compounded drug; or

(L) In the pharmacist’s professional judgment, may be unfit for dis-
pensing.

(2) A charitable pharmacy may only dispense a drug to a person who:

(a) Has a valid prescription for the drug; and

(b) Is a resident of Oregon; and

(c) Is underinsured or does not have adequate health insurance cover-
age for the prescription drug requested; or

(d) Is enrolled in a program of public assistance as defined in ORS
411.010;

(3) A drug may only be dispensed by a pharmacist or by a practition-
er who has been given dispensing privileges by their licensing board and is
acting within their scope of practice, or by a registered nurse subject to the
following:

(a) A registered nurse who is an employee of a charitable pharmacy
may dispense a drug to a client of the charitable pharmacy; and

(b) Such dispensing by a registered nurse shall be pursuant to the
order of a person authorized to prescribe the drug.

(4) The dispensing practitioner must provide the patient with appro-
priate counseling on the use of the drug and any potential side effects, and
may provide written drug information;

(5) A recipient of a drug under this program must sign a Recipient
Form, provided by the Board, that attests that the recipient has been noti-
fied that:

(a) The prescription drug was donated to the program;

(b) A visual inspection was conducted by a pharmacist to ensure that
the drug has not expired, been adulterated or misbranded, and is in its orig-
inal, sealed packaging;
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(c) A pharmacist has determined that the drug is safe to distribute
based on the accuracy of the Donor’s Form and the visual inspection by the
pharmacist;

(d) Participants in the program are immune from liability as provided
in ORS 689.780; and

(e) That they are qualified to receive the drug as specified in section
(2) of this rule.

(6) Upon written request the Board may waive any of the require-
ments of this rule if a waiver will further public health and safety. A waiv-
er granted under this section shall only be effective when it is issued in writ-
ing.

£ Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.772 & 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0060
Labeling

(1) The label on a drug dispensed or distributed from a charitable
pharmacy must meet all federal rules and laws and must contain:

(a) The name, address and telephone number of the pharmacy;

(b) The name of the prescribing practitioner;

(c) The initials of the dispensing practitioner;

(d) Date dispensed;

(e) The name of the patient;

(f) Name and manufacturer of drug, drug strength, the quantity dis-
pensed;

(g) Direction for use;

(i) The expiration date;

(j) A unique identifier; and

(k) Any further cautionary information required for patient safety.

(2) All original patient identification must be removed.
Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.774

Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0070
Records

(1) A charitable pharmacy must maintain a donation record of all
drugs received that includes:

(a) Donor’s name and address;

(b) Drug manufacturer, lot number, name and strength;

(c) Drug quantity;

(d) Expiration date of the drug;

(e) Date donated; and

(f) The unique identifier.

(2) A charitable pharmacy must maintain a distribution and dispens-
ing record that includes:

(a) Drug name and strength;

(b) Quantity distributed;

(c) Name of manufacturer;

(d) Lot number and expiration date;

(e) Date of distribution or dispensing;

(f) Name and address of recipient.

(3) A charitable pharmacy must maintain a record of all drugs that are
destroyed.

(4) In addition to the above records, a charitable pharmacy must
cross-reference the donation record and the distribution and dispensing
record with the appropriate donor and recipient forms.

(5) A charitable pharmacy must make an annual report to the Board
by completing a form provided by the Board and submitting it with their
application for renewal of registration.

(6) All records required by these rules must be retained for three years

and made available to the Board upon request.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-044-0080
Fees

(1) A charitable pharmacy may not charge a fee for accepting a dona-
tion.

(2) A charitable pharmacy may not sell a donated drug.

(3) A charitable pharmacy may charge a dispensing fee that does not

exceed two and a half times Oregon’s current Medicaid dispensing fee.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.772 & 689.774
Hist.: BP 6-2010, f. & cert. ef. 6-29-10
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855-044-0090
Liability

In accordance with ORS 689.780, a person who accepts or distributes
donated prescription drugs through the charitable pharmacy program is not
subject to criminal prosecution or civil liability for any injury, death or loss
of or damage to person or property that results from the acceptance or dis-
tribution of the donated prescription drugs if the participant accepts or dis-

tributes the donated prescription drugs in good faith.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.774 & 689.780
Hist.: BP 6-2010, f. & cert. ef. 6-29-10

855-110-0005
Licensing Fees

(1) Pharmacist license examination (NAPLEX) and re-examination
fee — $50.

(2) Pharmacist jurisprudence (MPJE) re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $200.

(4) Pharmacist licensing by score transfer fee — $200.

(5) Intern license fee. Expires November 30 every two years — $30.

(6) Pharmacist:

(a) License fee. Expires June 30 annually — $120. Delinquent renew-
al fee, (postmarked after May 31) — $50.

(b) Electronic Prescription Monitoring Fund fee. Due by June 30
annually — $25. (This is a mandatory fee, required by Chapter 799 Oregon
Laws 2009 that must be paid with the pharmacist license renewal fee).

(c) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, required by Chapter 595 Oregon Laws 2009 that
must be paid with the pharmacist license renewal fee every two years com-
mencing 2011).

(7) Certification of approved provider of continuing education course
fee, none at this time.

(8) Pharmacy Technician license fee. Expires September 30 annually
— $35. Delinquent renewal fee, (postmarked after August 31) — $20.

(9) Certified Pharmacy Technician:

(a) License fee. Expires September 30 annually — $35. Delinquent
renewal fee, (postmarked after August 31) — $20.

(b) Workforce Data Collection fee. Due by September 30 biennially
— $5. (This is a mandatory fee, required by Chapter 595 Oregon Laws
2009 that must be paid with the Certified Pharmacy Technician license

renewal fee every two years commencing 2010).
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, OL 2009, Ch. 799 and 595
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. &ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; 1PB 1-1984, f. & ef. 2-16-84; 1PB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, f. & cert. ef. 3-23-98; BP 1-2001, f. &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06; BP 5-
2006(Temp), f. & cert. ef. 8-25-06 thru 1-20-07; BP 9-2006, f. & cert. ef. 12-19-06; BP 5-
2009, f. & cert. ef. 12-24-09; BP 5-2010(Temp), f. 5-3-10, cert. ef. 5-4-10 thru 10-30-10; BP
6-2010, f. & cert. ef. 6-29-10

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $75. Delinquent renewal fee (postmarked after
February 28) — $25.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $75. Delinquent renewal fee (postmarked after February 28) —
$75.

(4) Manufacturer. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31)
— $25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $25.
Delinquent renewal fee (postmarked after December 31) --$10.

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler
Manufacturer — $50. Expires December 31 annually.

and/or
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(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial
inspection.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$175. Delinquent renewal fee (postmarked after February 28) — $75.

(12) Veterinary Drug Outlet, Expires September 30 annually — $00.
Delinquent renewal fee (postmarked after August 31) — $00.

(13) Wholesaler. Expires September 30 annually — $400. Delinquent
renewal fee (postmarked after August 31) — $100.

(14) Remote Dispensing Machine. Expires March 31 annually —
$100. Due by February 28 annually.

(15) Charitable Pharmacy. Expires March 31 annually — $75.

Delinquent renewal fee (postmarked after February 28) — $25.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, 689.774
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, . & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09;
BP 6-2010, f. & cert. ef. 6-29-10

Rule Caption: Rules for agency participation in the Impaired
Health Professional Program established by the Oregon Health
Authority.

Adm. Order No.: BP 7-2010(Temp)

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10 thru 12-24-10

Notice Publication Date:

Rules Adopted: 855-011-0005, 855-011-0020, 855-011-0030,
855-011-0040, 855-011-0050

Subject: The Health Professional’s Service Program is the impaired
health professional program established by the Oregon Health
Authority pursuant to ORS 676.190. These rules provide a frame-
work for the Board of Pharmacy’s participation in the Program and
establish a procedure for the Board to refer licensees to the program.
The rules also specify a process for the Board to approve an inde-
pendent evaluator and set requirements that must be met by partic-
1pants.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-011-0005
Definitions

When used in this division of rules:

(1) “Health Professional’s Service Program (the Program)” means the
impaired health professional program established by the Oregon Health
Authority pursuant to authority granted by ORS 676.190.

(2) “Impaired” means that the licensee is unable to practice with pro-
fessional skill and safety by reason of habitual or excessive use or abuse of
drugs, alcohol or other substances or by reason of a mental health disorder.

(3) “Mental-health disorder” means a clinically significant behavioral
or psychological syndrome or pattern that occurs in an individual and that
is associated with present distress or disability or with a significantly
increased risk of suffering death, pain, disability, or an important loss of
freedom that is identified in the DSM-IV-TR, (published by the American
Psychiatric Association). “Mental-health disorder” includes gambling dis-
orders.

(4) “Non-treatment compliance monitoring,” means the non-medical,
non-therapeutic services employed by the vendor to track and report the
licensee’s compliance with the monitoring agreement.

(5) “Substance Abuse Disorder” means a disorder related to the tak-
ing of a drug of abuse including alcohol, to the side effects of a medication,
and to a toxin exposure. The disorders include: substance abuse disorders
such as substance dependence and substance abuse, and substance-induced
disorders, including substance intoxication, withdrawal, delirium, and
dementia, as well as substance induced psychotic disorder, mood disorder,
etc, as defined in DSM-IV-TR, (published by the American Psychiatric

Association) criteria.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 676.200
Hist.: BP 7-2010(Temp), f. & cert. ef. 6-29-10 thru 12-24-10

855-011-0020
Participation in Health Professional’s Service Program

(1) Effective July 1, 2010, the Oregon Board of Pharmacy (Board)
will participate in the Program.
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(2) The Board may only refer licensees of the Board to the Program
if they meet the referral criteria established by the Board.

(3) The Board may refer a licensee to the Program in lieu of or in
addition to public discipline.

(4) A licensee who has not been referred to the Program by the Board
may participate in the Program as permitted by ORS 676.190(5). Licensees
may not refer themselves to the Program unless they certify that, to the best

of their knowledge, they are not currently under investigation by the Board.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 676.200
Hist.: BP 7-2010(Temp), f. & cert. ef. 6-29-10 thru 12-24-10

855-011-0030
Procedure to refer Board licensees to the Program

(1) When the Board has information that a licensee may be impaired
by alcohol or a substance abuse disorder or dependency, or a mental-health
disorder, the Board may consider referring the licensee to the Program.

(2) Before the Board refers a licensee to the Program, the Board shall:

(a) Obtain a copy of a written report that diagnoses the licensee with
alcohol or a substance abuse disorder or dependency, or a mental-health
disorder and provides treatment options;

(b) Investigate to determine whether the licensee’s professional prac-
tice while impaired has presented or presents a danger to the public;

(c) Obtain the licensee’s written agreement to report any arrest for or
conviction of a misdemeanor or felony to the Board within three business
days after the licensee is arrested or convicted;

(d) Obtain the licensee’s written agreement to pay the costs of partic-
ipation in the Program, including the cost of laboratory or toxicology tests,
treatment, consultation group meetings and evaluations; and

(e) Obtain the licensee’s written consent allowing disclosure and
exchange of information between the Program, the Board, the monitoring
entity, the licensee’s employers, and evaluators and treatment entities.

(3) The report referred to in subsection (2)(a) of this rule must be pre-
pared by an independent evaluator approved by the Board under OAR 855-
011-0040 to evaluate alcohol or a substance abuse disorder or dependency,
and mental-health disorders.

(4) The Board may only refer to the Program a licensee who has been
diagnosed with alcohol or a substance abuse disorder or dependency, or a
mental health disorder.

(5) The Board will consider all relevant factors before determining
whether to refer a licensee to the Program. Relevant factors shall include
but are not limited to:

(a) Licensee’s disciplinary history;

(b) The severity and duration of the licensee’s impairment;

(c) The extent to which licensee’s practice can be limited or managed
to eliminate danger to the public;

(d) The likelihood that licensee’s impairment can be managed with
treatment; and

(e) The likelihood that the licensee will follow the conditions of the

program.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 676.200
Hist.: BP 7-2010(Temp), f. & cert. ef. 6-29-10 thru 12-24-10

855-011-0040
Approval by the Board of an Independent Evaluator

(1) The Board may approve a person to act as an evaluator provided
that the person:

(a) Is licensed as required by the jurisdiction in which they work;

(b) Possesses a masters degree or a doctorate in a mental health dis-
cipline;

(c) Can document training and experience in one of the following:

(A) US Department of Transportation, Substance Abuse Professional
Qualification training;

(B) Certification by the National Association of Alcoholism and Drug
Abuse Counselors Certification Commission as a Certified Alcohol and
Drug Abuse Counselor (CADC) level II or III; or

(C) Board certification in Addiction Medicine by either the American
Society of Addiction Medicine or American Board of Psychiatry and
Neurology.

(d) Is able to provide a multi-disciplinary assessment and written
report describing a licensee’s diagnosis, degree of impairment and treat-
ment options; and

(e) Certifies that, if required, they are willing to defend their evalua-
tion in a court of law.
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(2) The Board may not approve an evaluator in a case if, in the
Board’s judgment, the evaluator’s judgment is likely to be influenced by a
personal or professional relationship with a licensee.

(3) The Board shall maintain a list of approved independent evalua-
tors on the Board’s website or the Board may approve a list of evaluators
that meet the above criteria that is approved and published by the Program

contractor.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 676.200
Hist.: BP 7-2010(Temp), f. & cert. ef. 6-29-10 thru 12-24-10

855-011-0050
Additional requirements for licensees referred to the Program

(1) In addition to the requirements established by ORS 676.185 to
676.200, a licensee who participates in the Program must:

(a) Participate in the Program for as long as specified in the discipli-
nary order but not less than two years, except that a licensee who has been
enrolled in a prior Board approved program for at least two years may count
up to one year of that program towards this requirement;

(b) Meet all conditions of probation specified in the disciplinary
order; and

(c) Pay all costs of attendance at non-treatment compliance monitor-
ing group meetings.

(2) A licensee may petition the Board for early removal from the
Program if:

(a) They are in good standing with the Program;

(b) They have been in the Program for at least two years; and

(c) They have complied with all conditions of their Board disciplinary

order.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 676.200
Hist.: BP 7-2010(Temp), f. & cert. ef. 6-29-10 thru 12-24-10

Rule Caption: Reschedule methamphetamine in Controlled
Substance Schedule 1 and marijuana in Controlled Substance
Schedule II.

Adm. Order No.: BP 8-2010

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10

Notice Publication Date: 5-1-2010

Rules Amended: 855-080-0020, 855-080-0021, 855-080-0022, 855-
080-0028, 855-080-0055, 855-080-0085, 855-080-0105

Subject: ORS 475.059 requires the Board to reschedule marijuana
from Controlled Substance Schedule I to Schedule II, III, IV or V.
In accordance with ORS 475.035, the Board has reviewed a spectrum
of the scientific knowledge available regarding marijuana with spe-
cific reference to its pharmacological effects, the patterns of use and
misuse, and the potential consequences of abuse. The Board reviewed
an extensive collection of scientific and sociological material relat-
ing to marijuana, as well as comments from members of the public,
some of whom have extensive training and experience with mari-
juana. The Board decided that Schedule II is the most appropriate
schedule. Under ORS 475.065, the Board is also required to resched-
ule methamphetamine, except for accepted medical use, as a Sched-
ule I drug. The other amendments correct errors and update rules in
accordance with changes in federal regulations.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-080-0020
Schedules

Pursuant to ORS 475.005(6) those drugs and their immediate precur-
sors classified in Schedules I through V under the Federal Controlled
Substances Act, 21 U.S.C. Sections 811 to 812 and as amended by the
Board pursuant to ORS 475.035 are the controlled substances for purposes
of regulation and control under the Act. Those schedules are set out in OAR

855-080-0021 through 855-080-0026.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 475.035
Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; 1PB 2-1984, f. & ef. 3-7-84; 1PB 4-1984(Temp), f. & ef. 9-17-84; 1PB 1-1985, f.
& ef. 2-27-85; 1PB 2-1985, f. & ef. 7-24-85; 1PB 4-1985, f. & ef. 12-2-85; 1PB 2-1986, f. &
ef. 7-10-86; PB 4-1987, f. & ef. 3-30-87; PB 5-1991, f. & cert. ef. 9-19-91; BP 8-2010, f. &
cert. ef. 6-29-10
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855-080-0021
Schedule I

(1) Schedule I consists of the drugs and other substances, by whatev-
er official, common, usual, chemical, or brand name designated, listed in 21
CFR part 1308.11, and unless specifically excepted or unless listed in
another schedule, any quantity of the following substances, including their
isomers, esters, ethers, salts, and salts of isomers, esters, and ethers, when-
ever the existence of such isomers, esters, ethers, and salts is possible with-
in the specific chemical designation:

(a) Benzylfentanyl;

(b) Thenylfentanyl;

(c) N-Benzylpiperazine (BZP);

(d) 1,4-butanediol.

(e) Methamphetamine, except as listed in OAR 855-080-0022.

(2) Exceptions. The following are exceptions to subsection (1) of this
rule:

(a) 1, 4-butanediol and gamma-butyrolactone when in the possession
of a person for the purpose of its sale to a legitimate manufacturer of indus-
trial products and the person is in compliance with the Drug Enforcement
Administration requirements for List I Chemicals.

(b) 1,4-butanediol and gamma-butyrolactone when in the possession
of a person for the purpose of the legitimate manufacture of industrial prod-
ucts.

(c) Marijuana.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 475.035, 475.059, 475.065 & 475.940

Hist.: PB 4-1987, f. & ef. 3-30-87; PB 8-1987, f. & ef. 9-30-87; PB 10-1987, f. & ef. 12-8-

87; PB 15-1989, f. & cert. ef. 12-26-89; PB 9-1990, f. & cert. ef. 12-5-90; PB 5-1991, f. &

cert. ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1994, f. &

cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 4-2000,

f. & cert. ef. 2-16-00; BP 9-2000, f. & cert. ef. 6-29-00; BP 2-2002(Temp), f. & cert. ef. 2-4-

02 thru 7-31-02; BP 3-2002(Temp), f. & cert. ef. 3-1-02 thru 8-23-02; BP 4-2002, f. 6-27-02,

cert. ef. 7-1-02; BP 5-2002, f. & cert. ef. 11-14-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-
2007, f. & cert. ef. 6-29-07; BP 8-2010, f. & cert. ef. 6-29-10

855-080-0022
Schedule IT

Schedule II consists of the drugs and other substances by whatever
official, common, usual, chemical, or brand name designated, listed in 21
CFR part 1308.12 and any quantity of the following substances:

(1) Marijuana;

(2) Methamphetamine, when in the form of an FDA approved prod-
uct containing methamphetamine, its salts, isomers and salts of its isomers
as an active ingredient for the purposes of currently accepted medical use.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 475.035, 475.059, 475.065

Hist.: PB 4-1987, f. & ef. 3-30-87; PB 8-1987, f. & ef. 9-30-87; PB 10-1987, f. & ef. 12-8-
87; PB 15-1989, f. & cert. ef. 12-26-89; PB 9-1990, f. & cert. ef. 12-5-90; PB 5-1991, f. &
cert. ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1994, f. &
cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-
1999(Temp), f. & cert. ef. 8-9-99 thru 1-17-00; BP 4-2000, f. & cert. ef. 2-16-00; BP 4-2006,
. 6-9-06, cert. ef. 7-1-06; BP 1-2007, f. & cert. ef. 6-29-07; BP 8-2010, f. & cert. ef. 6-29-10

855-080-0028
Excluded Substances

The following drugs and their generic equivalents are excepted from
the schedules in OAR 855-080-0021 through 855-080-0026:

(1) Benzedrex inhaler (Propylhexedrine).

(2) Vicks — Vapor inhaler (Levmetamfetamine).

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; PB 4-1987, f. & ef. 3-30-87; Renumbered from 855-080-0025; PB 5-1991, f. &
cert. ef. 9-19-91; PB 1-1995, f. & cert. ef. 4-27-95; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06; BP
6-2006(Temp), f. & cert. ef. 8-25-06 thru 1-31-07; BP 8-2006, f. & cert. ef. 12-19-06; BP 8-
2010, f. & cert. ef. 6-29-10

855-080-0055
Separate Registration for Independent Activities

The manufacturing and distributing of controlled substances are
deemed activities independent of each other. A separate registration is
required for each activity; however, a person registered to manufacture may
distribute or dispense any controlled substance which they are registered to
manufacture, provided that, unless specifically exempted, they comply with
all requirements and duties prescribed by statute and rules for persons reg-

istered to distribute or dispense as applicable.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 475.125, 689.155
Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; BP 8-2010, f. & cert. ef. 6-29-10
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855-080-0085
Prescription Requirements

(1) Except as provided in sections (2) and (3) of this rule, the provi-
sions of 21 CFR 1306.01 through 1306.27 and 1304.03(d) shall be com-
plied with by the registrants, practitioners and pharmacists as specified
therein in the issuance, preparation, labeling dispensing, recordkeeping and
filing of prescriptions for controlled substances. An electronic prescription
is permitted for any substance listed in OAR 855-080-0022 through 855-
080-0026 when so permitted by federal regulations.

(2) The provisions of 21 CFR 1306.11(a) under section (1) of this rule
are amended by deleting “which is a prescription drug as determined under
the Federal Food, Drug, and Cosmetic Act.”

(3) The provisions of 21 CFR 1306.21 through 1306.27 under section
(1) of this rule shall be deemed to apply also to controlled substances list-
ed in Schedule V.

(4) Controlled substances in Schedules III, IV, and V which are pre-
scription drugs determined by the Board pursuant to ORS 475.185(3) are
those prescription drugs as determined under the Federal Food, Drug, and
Cosmetic Act. Such drugs are “Legend Drugs” and bear the legend
“Caution: Federal law prohibits dispensing without a prescription”, or an
equivalent legend. In addition, any preparation containing any amount of
codeine or its salts, opium, or paregoric in Schedules III, IV, or V is a pre-
scription drug as determined by the Board pursuant to ORS 475.185(3).

(5) “Emergency Situations” as referred to in ORS 475.185(2) mean

the same as specified in 21 CFR 290.10.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 475.185, 475.188
Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; IPB 8-1978, . & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; PB 15-1989, f. & cert. ef. 12-26-89; PB 5-1991. f. & cert. ef. 9-19-91; BP 1-2007,
f. & cert. ef. 6-29-07; BP 8-2010, f. & cert. ef. 6-29-10

855-080-0105
Disposal of Drugs

(1) Drugs that are outdated, damaged, deteriorated, misbranded, or
adulterated shall be quarantined and physically separated from other drugs
until they are destroyed or returned to their supplier.

(2) Controlled substances which are expired, deteriorated or unwant-
ed shall be disposed of in conformance with 21 CFR 1307.21.

(3) Expired, deteriorated, discontinued, or unwanted controlled sub-
stances in a long-term care facility shall be destroyed and the destruction
jointly witnessed on the premises by any two of the following:

(a) The consultant pharmacist or registered nurse designee.

(b) The Director of Nursing Services or supervising nurse designee

(c) The administrator of the facility or an administrative designee

(d) A Registered Nurse employed by the facility

(4) The destruction shall be documented and signed by the witnesses
and the document retained at the facility for a period of at least three years.
Copies of the document shall be sent to the consultant pharmacist. Any
destruction of controlled substances deviating from this procedure must be
approved by the Board prior to implementation.

(5) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public heath or safety or the health
and safety of a patient. A waiver granted under this section shall only be

effective when it is issued by the Board in writing.
Stat. Auth.: ORS 475.035 & 689.205
Stats. Implemented: ORS 689.305
Hist.: 1PB 2-1984, f. & ef. 3-7-84; PB 1-1989, f. & cert. ef. 1-3-89; PB 1-1990, f. & cert. ef.
1-23-90; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1996, f. & cert. ef.
4-5-96; BP 4-2006, . 6-9-06, cert. ef. 7-1-06; BP 8-2010, f. & cert. ef. 6-29-10

Rule Caption: Establishes application procedures for remotely
supervised pharmacy facilities.

Adm. Order No.: BP 9-2010(Temp)

Filed with Sec. of State: 7-9-2010

Certified to be Effective: 7-9-10 thru 12-24-10

Notice Publication Date:

Rules Adopted: 855-041-0640

Rules Amended: 855-041-0600

Subject: This rule establishes a procedure and criteria that a phar-
macy must follow if it wishes to apply to operate a satellite facility
where remote supervision from the parent pharmacy would be
accomplished using audio-visual technology.

Rules Coordinator: Karen MacLean—(971) 673-0001
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855-041-0600
Definitions

(1) “Automated Pharmacy System” (APS) means a mechanical sys-
tem that performs operations or activities, including but not limited to,
those related to the storage, packaging, dispensing, or distribution of med-
ications, but not including compounding or administration, and that col-
lects, controls, and maintains all transaction information.

(2) “Remote Dispensing Facility” (RDF) means a facility where drugs
are prepared for administration and where requisite pharmacist supervision
is provided remotely as approved by the Board.

(3) “Remote Dispensing Machine” (RDM) means a component of an
Automated Pharmacy System that contains prepackaged drugs for dispens-
ing.

(4) “Responsible Pharmacy” means the licensed pharmacy that is

responsible for the APS, and RDM.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 9-2010(Temp), f. & cert. ef. 7-9-10 thru 12-
24-10

855-041-0640
Remote Dispensing Facility (RDF)

(1) A pharmacy physically located in Oregon may make written appli-
cation to operate an RDF.

(2) At its discretion, the Board may approve an application for regis-
tration as an RDF, which includes the following:

(a) An operation plan;

(b) Policies and Procedures;

(c) A training plan;

(d) A quality assurance plan for ensuring that there is a planned and
systematic process for the monitoring and evaluation of the quality and
appropriateness of pharmacy services and for identifying and resolving
problems; and

(e) The fee specified in OAR 855-110-0007(14).

(3) Notwithstanding the definition of “supervision by a pharmacist”
in OAR 855-006-0005, supervision in an RDF may be accomplished by a
pharmacist via an audio-visual technology from the applying pharmacy.

(4) Notwithstanding rules in this division and in division 019, a
Certified Pharmacy Technician who works in an RDF may have access to
the facility without the physical presence of a pharmacist, but may only per-
form Board approved functions when under the supervision of a pharma-

cist.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 9-2010(Temp), f. & cert. ef. 7-9-10 thru 12-24-10

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends the prevailing rates of wage for the period
beginning April 1,2010.

Adm. Order No.: BLI 17-2010

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 7-1-10

Notice Publication Date:

Rules Amended: 8§39-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning April 1, 2010.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination
(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated July 1, 2010, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning July 1, 2010, and the effective
dates of the applicable special wage determination and rates amendments:
(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated July 1,
2010, are available from any office of the Wage and Hour Division of the
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Bureau of Labor and Industries. The offices are located in Eugene, Portland
and Salem and are listed in the blue pages of the phone book. Copies are
also available on the bureau’s webpage at www.oregon.gov/boli or may be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #1045, Portland, Oregon 97232; (971) 673-0839.
Stat. Auth.: ORS 279C 815, 651.060
Stats. Implemented: ORS.279C 815
Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cet. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 162001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f.1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
£.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2003, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2003, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cet. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, . 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 102007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
£.9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 12009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10; BLI 2-2010, . 1-11-10, cert. ef.
1-13-10; BLI 3-2010, f. & cert. ef 1-19-10; BLI 4-2010, f. & cert. ef 1-27-10; BLI 13-2010,
f. & cert. ef. 4-1-10; BLI 17-2010, f. 6-29-10, cert. ef. 7-1-10

Construction Contractors Board
Chapter 812

Rule Caption: Amends: refunds/NSF checks, definitions: com-
plaint and substantial completion, attorney fees, correct cite
references, shorten time, exception forms.
Adm. Order No.: CCB 12-2010
Filed with Sec. of State: 6-24-2010
Certified to be Effective: 7-1-10
Notice Publication Date: 6-1-2010
Rules Amended: 812-001-0180, 812-002-0140, 812-002-0740, 812-
004-0250, 812-004-0320, 812-004-0400, 812-004-0550, 812-009-
0430
Subject: » 812-001-0180 is amended to delete the requirement that
CCB only refunds overpayments: 1) when requested to do so; and
2) within three years of the overpayment. In addition, CCB propos-
es to eliminate the $20 “threshold” in the rule below which it made
no refunds. These amendments comply with Oregon law and sim-
plify CCB’s bookkeeping.

* 812-002-0140 is amended to clarify the definition of a con-
struction lien complaint in section (1). The amendment clarifies that
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the CCB dispute resolution process does not include a lien filed by
the prime against the owner.

* 812-0020740 is amended to clarify the definition of substantial
completion and provide specific application of the rule for fact sit-
uations that frequently arise in complaints.

* 812-004-0250 is amended to allow CCB to order respondent to
pay complainant’s attorney fees, costs, interest and other fees any-
time the agency orders complainant to file the complaint in court.
Under existing law, we can only do this if we send the complainant
to court because of the nature or complexity of the case. But there
are a few cases where we require complainant to file in court where
nature or complexity is not an issue. One is where the construction
contract requires that the dispute be resolved in court. The com-
plainant in these cases should be allowed to recover attorney fees and
other costs.

* 812-004-0320 is amended to correct the cite reference conform
section (4)(2)(B) to ORS 701.131(2)(c)(B) regarding who may file
a complaint.

* 812-004-0400 is amended to shorten the time for payment of the
complaint processing fee from 60 days to 30 days. The Board’s
streamlining program proposed reducing the time CCB allows a
complainant to send in the processing fee.

* 812-004-0550 is amended to correct the cite references.

* 812-009-0430 is amended to require that the agency may pro-
vide forms to be used in filing exceptions and require the use of those
forms.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-001-0180
Refunds; NSF Check Charge

(1) The agency shall refund a fee or civil penalty paid to it in excess
of the amount legally due if the agency, within three years of the date of
payment, determines that it received excessive payment.

(2) After three years, the agency may refund a fee or civil penalty paid
to it in excess of the amount legally due, if requested to do so by the person
who made the excessive payment.

(3) If the agency receives payment of any fees or penalty by check and
the check is returned to the agency as an NSF check, the payer of the fees
will be assessed an NSF charge of $25 in addition to the required payment

of the fees or penalty.
Stat. Auth.: ORS 293.445, 670, 310 & 701.235
Stats. Implemented: ORS 293.445 & 701
Hist.: CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10

812-002-0140
Complaint

“Complaint,” as used in OAR chapter 812, means a complaint filed
and processed under ORS 701.131-701.180. Complaints are classified by
type as follows:

(1) “Construction lien complaint” is a complaint filed by an owner
against a primary contractor to discharge or to recoup funds expended in
discharging a construction lien filed by an employee, supplier or subcon-
tractor because the primary contractor did not pay the employee, supplier
or subcontractor.

(2) “Employee complaint” is a complaint for unpaid wages or bene-
fits filed by an employee of a licensee or by the State of Oregon Bureau of
Labor and Industries to collect unpaid wages from a licensee for work done
by the employee relating to the licensee’s operation as a contractor under
ORS Chapter 701.

(3) “Employee trust complaint” is a complaint for unpaid payments
for employee benefits filed by a trustee with authority to manage and con-
trol a fund that receives the employee benefit payments.

(4) “Material complaint” is a complaint filed by a supplier who has
not been paid for materials sold to a licensee to be used and installed in a
specific structure located within the boundaries of the State of Oregon, or
for the rental of equipment to a licensee to be used in the performance of
the work of a contractor in connection with such a structure.

(5) “Owner complaint” is a complaint filed by an owner for breach of
contract, or for negligent or improper work subject to ORS Chapter 701, or
a construction lien complaint.

(6) “Primary contractor complaint” is a complaint by a primary con-
tractor against a licensed subcontractor.
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(7) “Subcontractor complaint” is a complaint filed by a subcontractor
arising out of a contract between the subcontractor and a primary contrac-

tor for unpaid labor or materials furnished under the contract.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 87.058, 87.093 & Ch. 701
Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 5-
2002, f. 5-28-02, cert. ef. 6-1-02; CCB 8-2004, f. & cert. ef. 10-1-04; CCB 15-2006, f. 12-
12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-08,
cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10

812-002-0740
Substantial Completion

(1) For purposes of ORS 701.143, “Substantial completion” occurs
when a person in the position of the owner would reasonably conclude that
the contractor had fulfilled its obligations under the contract and that final
payment was due.

(2) In the absence of evidence to the contrary, the agency may find
that substantial completion occurred at the time of the first occurring of any
of the following events: final inspection is completed, certificate of occu-
pancy is issued, the structure or portion of structure is in a habitable or
usable condition, or most or all of payment is made if all of the payment
was not advanced before work was complete.

(3) Work under a warranty provision of a contract or repair to already
completed work does not extend the date of substantial completion, except
that removal and replacement of completed work may extend the date of
substantial completion to the date the replacement work was substantially
complete for purposes of a complaint arising from the replacement work
only.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.143

Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 2-2001, f. & cert. ef. 4-6-01; CCB 7-2005, f.

12-7-05, cert. ef. 1-1-06; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10

812-004-0250
Award of Complaint-Processing Fee, Attorney Fees, Interest and
Other Costs

(1) Except as provided in section (2) of this rule and subject to OAR
812-010-0420, an order or arbitration award of the board awarding mone-
tary damages in a complaint that are payable from respondent’s bond, let-
ter of credit or cash deposit required under ORS 701.085 (2005), 701.068
or 701.088, including, but not limited to an order of the board arising from
a judgment, award or decision by a court, arbitrator or other entity may not
include an award for:

(a) Attorney fees;

(b) Court costs;

(c) Interest;

(d) Costs to pursue litigation or the complaint;

(e) Service charges or fees; or

(f) Other damages not directly related to negligent or improper work
under the contract or breach of the contract that is the basis of the com-
plaint.

(2) An order or arbitration award by the board awarding monetary
damages that are payable from respondent’s bond, letter of credit or cash
deposit required under ORS 701.085 (2005), 701.068 or 701.088 may
include an award for attorney fees, costs, interest or other costs as follows:

(a) An order in a construction lien complaint may include attorney
fees, court costs, interest and service charges allowed under OAR 812-004-
0530(5).

(b) An order or arbitration award in an owner complaint may include
interest expressly allowed as damages under a contract that is the basis of
the complaint.

(c) An order or arbitration award awarding monetary damages or
issued under OAR 812-004-0540(6) may include an award of a complaint
processing fee paid by the complainant under OAR 812-004-0110.

(d) An order or arbitration award may include attorney fees, court
costs, other costs and interest included in an order or award of a court, arbi-
trator or other entity that are related to the portion of the order or award of
the court, arbitrator or other entity that is within the jurisdiction of the board
if the order or award of the court, arbitrator or other entity arises from liti-
gation, arbitration or other proceedings authorized by law or the parties to
effect a resolution to the dispute:

(A) That was initiated by the respondent; or

(B) That the agency required the complainant to initiate under ORS
701.145.

(3) This rule does not apply to a complaint filed and processed under

ORS 701.146.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183 415, 183460, 701.068, 701.088, 701.145,701.146
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Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 2-2001, f. & cert. ef. 4-6-01; CCB 8-
2001, f. 12-12-01, cert. ef. 1-1-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 14-2003(Temp),
f. 12-24-03, cert. ef. 1-1-04 thru 6-18-04; CCB 2-2004, f. 2-27-04, cert. ef. 3-1-04; CCB 8-
2004, f. & cert. ef. 10-1-04; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 7-2005, f. 12-7-05, cert.
ef. 1-1-06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-
1-08; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10

812-004-0320
Jurisdictional Requirements

(1) A complaint must be of a type described under ORS 701.140.

(2) A complaint must be filed with the agency within the time allowed
under ORS 701.143.

(3) A complaint will be processed only against a licensed entity.
Whether a respondent is licensed for purposes of this section must be deter-
mined as follows:

(a) For an owner, primary contractor or subcontractor complaint, the
respondent will be considered licensed if the respondent was licensed dur-
ing all or part of the work period.

(b) For a material complaint, the respondent will be considered
licensed if one or more invoices involve material delivered while the
respondent was licensed. Damages will be awarded only for material deliv-
ered within the period of time that the respondent was licensed.

(c) For an employee or employee trust complaint, the respondent will
be considered licensed if the respondent was licensed on one or more days
that the complainant or the employee that is the subject of the trust per-
formed work that was not paid for. Damages will be awarded only for
unpaid wages or benefits provided on days on which the respondent was
licensed.

(4)(a) The complainant must have been properly licensed at the time
the bid was made or the contract was entered into and must have remained
licensed continuously throughout the work period if:

(A) The work at issue in the complaint requires that the complainant
be licensed under ORS 701.026 in order to perform the work; and

(B) The complaint does not arise from defects, deficiencies or inade-
quate performance of construction work.

(b) As used in section (4) of this rule, “properly licensed” means the
complainant:

(A) Had a current valid license issued by the agency and was not on
inactive status;

(B) Was licensed for the type of work at issue in the complaint;

(C) Complied with the requirements of ORS 701.035 and OAR 812-
003-0250 as they applied to the complainant’s license status as an “exempt”
or “nonexempt” contractor; and

(D) Complied with any other requirements and restrictions on the
complainant’s license.

(5) Complaints will be accepted only when one or more of the fol-
lowing relationships exist between the complainant and the respondent:

(a) A direct contractual relationship based on a contract entered into
by the complainant and the respondent, or their agents;

(b) An employment relationship or assigned relationship arising from
a Bureau of Labor and Industries employee claim;

(c) A contract between the complainant and the respondent providing
that the complainant is a trustee authorized to receive employee benefit
payments from the respondent for employees of the respondent; or

(d) A real estate purchase conditioned upon repairs made by the
respondent.

(6) Complaints will be accepted only for work performed within the
boundaries of the State of Oregon or for materials or equipment supplied or
rented for fabrication into or use upon structures located within the bound-
aries of the State of Oregon.

(7) The agency may refuse to process a complaint or any portion of a
complaint that includes an allegation of a breach of contract, negligent or
improper work or any other act or omission within the scope of ORS
701.140 that is the same as an allegation contained in a complaint previ-
ously filed by the same complainant against the same respondent, except
that the agency may process a complaint that would otherwise be dismissed
under this section (7) if the previously filed complaint was:

(a) Withdrawn before the on-site meeting;

(b) Closed without a determination on the merits before the on-site
meeting;

(c) Closed because the complainant failed to pay the complaint pro-
cessing fee required under OAR 812-004-0110.

(d) Closed or dismissed with an explicit provision allowing the sub-
sequent filing of a complaint containing the same allegations as the closed
or dismissed complaint; or

(e) Closed or withdrawn because the respondent filed bankruptcy.
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(8) Nothing in section (7) of this rule extends the time limitation for
filing a complaint under ORS 701.143.

(9) A complaint by a person furnishing material, or renting or supply-
ing equipment to a contractor may not include a complaint for non-payment
for tools sold to a licensee, for equipment sold to a licensee and not fabri-
cated into a structure, for interest or service charges on an account, or for
materials purchased as stock items.

(10) Complaints by a contractor or by persons furnishing material, or
renting or supplying equipment to a contractor will not be processed unless
they are at least $150 in amount, not including the processing fee required
by 812-004-0110.

(11) The agency may process a complaint against a licensed contrac-
tor whose license was inactive under OAR 812-003-0330, 812-003-0340,

812-003-0350, 812-003-0360 and 812-003-0370 during the work period.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.131,701.133,701.139, 701.140, 701.143, 701.145 & 701.146
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 2-
2003, f. & cert. ef. 3-4-03; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 11-2003, f. 12-5-03, cert.
ef. 1-1-04; CCB 8-2004, f. & cert. ef. 10-1-04; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 7-
2005, f. 12-7-05, cert. ef. 1-1-06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 10-2008,
f. 6-30-08, cert. ef. 7-1-08; CCB 7-2009, f. 11-30-09, cert. ef. 1-1-10; CCB 12-2010, f. 6-24-
10, cert. ef. 7-1-10

812-004-0400
Initial Administrative Processing of Complaints; Collection of Fee

(1) Upon receipt of a complaint, the agency must:

(a) Send a copy of the complaint to the respondent;

(b) Verify that the complainant has provided information required
under OAR 812-004-0340 and request additional information from the
complainant if necessary;

(c) Make a preliminary determination that the board has or lacks juris-
diction over the complaint based on the information provided by the com-
plainant;

(d) If the agency makes a preliminary determination that it has juris-
diction over the complaint and the agency does not waive the complaint
processing fee required under OAR 812-004-0110, the agency must request
payment of the complaint processing fee. Except as provided in section (2)
of this rule, the agency may suspend processing of the complaint until com-
plainant pays this fee.

(e) If the agency determines that the complaint should be dismissed
based on the information submitted by complainant, the agency must issue
a proposed order to dismiss under OAR 812-004-0550. If the complainant
requests a hearing on the dismissal and the agency does not waive the com-
plaint processing fee required under OAR 812-004-0110, the agency must
request payment of the complaint processing fee and may not transmit the
complaint to the Office of Administrative Hearings for a hearing until the
fee is paid.

(f) If the complainant does not pay the fee required under OAR 812-
004-0110 within 30 days of written notification that the fee is due, the
agency may close the complaint. The request for payment and closure must
comply with OAR 812-004-0260. The agency may extend the time for pay-
ment of the fee upon a showing of good cause by the complainant.

(2) The agency may initiate an investigation to determine the validity
of the complaint. The investigation may include an investigation conducted
at an on-site meeting. At the agency’s discretion, the agency may investi-
gate a complaint even though the fee required under OAR 812-004-0110
has not been paid if the agency believes the public will benefit from con-

tinuing to investigate the complaint.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183415, 183.460, 701.133, 701.140, 701.145, 701.146
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 11-2003,
f. 12-5-03, cert. ef. 1-1-04; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 122010, f. 6-24-10, cert. ef. 7-1-10

812-004-0550
Proposed Default Order to Dismiss, Other Resolution of Complaint by
Proposed Default Order

(1) The agency may issue a proposed default order proposing dis-
missal of a complaint if the evidence in the complaint record persuades the
agency that one of the following grounds for dismissal exists:

(a) The complaint is not the type of complaint that the agency has
jurisdiction to determine under ORS 701.140.

(b) The complaint was not filed within the time limit specified under
ORS 701.143.

(c) The complainant did not permit the respondent to comply with
agency recommendations under ORS 701.145(3)(d).
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(d) The complaint must be dismissed for lack of jurisdiction under
OAR 812-004-0320(4) or (5).

(e) The respondent breached a contract or performed work negligent-
ly or improperly, but the monetary value of damages sustained by the com-
plainant is less than an amount due to the respondent from the complainant
under the terms of the contract.

(f) The complainant contends that the respondent did not fulfill the
terms of a settlement that resolved the complaint but the agency finds that
the respondent fulfilled the respondent’s obligation under the settlement
agreement.

(2) The agency may issue a proposed default order proposing dis-
missal of a complaint if the agency investigates the complaint and finds that
the record of the complaint supports dismissal under OAR 812-004-0535.

(3) If the complainant makes a timely request for a hearing after the
agency issued a proposed default order under section (1) or (2) of this rule,
the agency may:

(a) Refer the complaint for an arbitration or contested case hearing
solely to determine whether the dismissal was proper; or

(b) Require that the complainant file a statement of damages stating
an amount the complainant alleges the respondent owes the complainant
and refer the complaint for arbitration or a contested case hearing to deter-
mine if the complaint should be dismissed and if not, the validity of the
complaint and whether the amount alleged, or some lesser amount is prop-
er.

(4) The provisions of OAR 812-004-0560 apply to a proposed default
order or a referral to the Office of Administrative Hearings issued under this

rule.
Stat. Auth.: ORS 670310 & 701.235
Stats. Implemented: ORS 183.415, 183.460, 183.470, 701.133 & 701.145
Hist.: CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 3-2000(Temp), f.
3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. &
cert. ef. 4-6-01; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef.
6-1-02; CCB 2-2003, f. & cert. ef. 3-4-03; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 2-2004, f.
2-27-04, cert. ef. 3-1-04; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 10-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert.
ef. 7-1-10

812-009-0430
Form of Exceptions to Agency Order in a Complaint

(1) Exceptions to an agency order filed by a party to a complaint
under OAR 812-009-0400 or a respondent under 812-009-0420 must con-
form to the following requirements:

(a) Exceptions must be typed or legibly printed on 8-1/2 by 11 sheets
of paper.

(b) The first page of the exceptions must be titled “Exceptions to
Proposed Order.” If the exceptions are filed in a complaint, the first page
must show the file number, the names of the parties to the complaint and
the party submitting the exceptions at the top of the page. If the exceptions
are filed in an enforcement action, the first page must show the name of the
respondent at the top of the page.

(c) Each page of the exceptions must be numbered at the bottom of
the page.

(d) For each finding of fact in the proposed order that the party alleges
is not supported by the evidence in the record the following information
must be included in the exceptions:

(A) The pages on which the finding of fact appear and the number, if
any, of the finding of fact;

(B) The text of the finding of fact; and

(C) An explanation or argument supporting the party’s contention that
the finding of fact is not supported by the evidence in the record.

(e) For each conclusion in the proposed order that the party alleges is
based on an erroneous interpretation or application of a statute or adminis-
trative rule or is contrary to an appellate court decision the following infor-
mation must be included in the exceptions:

(A) The pages on which the conclusion and the opinion that supports
it appear;

(B) The text of the conclusion; and

(C) An explanation or argument supporting the party’s contention that
the conclusion is based on an erroneous interpretation or application of a
statute or administrative rule or is contrary to an appellate court decision.

(f) For each procedural error committed by the administrative law
judge that the party contends directly affected the decision in the proposed
order in a manner prejudicial to the party the following information must be
included in the exceptions:

(A) A description of the procedural error; and

(B) An explanation or argument supporting the party’s contention that
the procedural error affected the decision and was prejudicial to the party
filing the exceptions.
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(g) If the party intends to rely on oral testimony at the hearing, a noti-
fication that the party intends to rely on oral testimony must be included in
the exceptions.

(h) The party submitting the exceptions must sign and date the excep-
tions.

(2) If the agency provides forms to a party that comply with the
requirements of section (1) of this rule, the agency may require that the
party use the forms provided or forms that substantially match the forms
provided if the party submits exceptions.

(3) The Appeal Committee may refuse to consider exceptions that do

not substantially meet the requirements of sections (1) and (2) of this rule.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183, 701.145 & 701.260
Hist.: CCB 2-2001, f. & cert. ef. 4-6-01; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 7-2005, f.
12-7-05, cert. ef. 1-1-06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10

Rule Caption:
Enforcement.
Adm. Order No.: CCB 13-2010(Temp)

Filed with Sec. of State: 7-7-2010

Certified to be Effective: 7-7-10 thru 1-2-11

Notice Publication Date:

Rules Amended: 812-005-0800

Subject: 812-005-0800 is amended to set forth the sanctions for vio-
lating the locksmith statutes and rules. These rules implement the
provisions of ORS 701.475-701.490 (HB 3127, Oregon Laws 2009,
chapter 781), regarding certification of locksmiths, enforcement of
which becomes effective July 1,2010. CCB certifies individuals who
advertise or work as a locksmith. The individual must pass a test
demonstrating competency. A business that offers locksmith servic-
es must be a licensed contractor and employ certified locksmiths. The
certified locksmith must comply with the standards of professional
conduct (OAR 812-030-0300).

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

Adopt Locksmith Certification Program

812-005-0800
Schedule of Penalties

The agency may assess penalties, not to exceed the amounts shown in
the following guidelines:

(1) $600 for advertising or submitting a bid to do work as a contrac-
tor in violation of ORS 701.026 and OAR 812-003-0120, which may be
reduced to $200 if the respondent becomes licensed or to $50 if the adver-
tisement or bid is withdrawn immediately upon notification from the
agency that a violation has occurred and no work was accepted as a result
of the advertisement or bid; and

(2) $700 per offense without possibility of reduction for advertising
or submitting a bid to do work as a contractor in violation of ORS 701.026
and OAR 812-003-0120, when one or more previous violations have
occurred, or when an inactive, lapsed, invalid, or misleading license num-
ber has been used; and

(3) $1,000 per offense for performing work as a contractor in viola-
tion of ORS 701.026 when the Board has no evidence that the person has
worked previously without having a license and no consumer has suffered
damages from the work, which may be reduced to $700 if the respondent
becomes licensed within a specified time; and

(4) $5,000 per offense for performing work as a contractor in viola-
tion of ORS 701.026, when an owner has filed a complaint for damages
caused by performance of that work, which may be reduced to $700 if the
contractor becomes licensed within a specified time and settles or makes
reasonable attempts to settle with the owner.

(a) A “complaint for damages” as used in section (4) of this rule
includes, but is not limited to:

(A) A Construction Contractors Board Dispute Resolution Services
(DRS) complaint; or

(B) A letter to Construction Contractors Board indicating that a citi-
zen has been damaged by the contractor; and

(5) $5,000 per offense for performing work as a contractor in viola-
tion of ORS 701.026, when one or more violations have occurred, or when
an inactive, lapsed, invalid, or misleading license number has been used;
and

(6) $500 per offense for failure to respond to the agency’s request for
the list of subcontractors required in ORS 701.345; and

(7) $1,000 per offense for hiring a unlicensed subcontractor; and
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(8) For failing to provide an “Information Notice to Owners about
Construction Liens” as provided in ORS 87.093, when no lien has been
filed, $200 for the first offense, $400 for the second offense, $600 for the
third offense, $1,000 for each subsequent offense. Any time a lien has been
filed upon the improvement, $1,000.

(9) Failure to include license number in advertising or on contracts, in
violation of OAR 812-003-0120: First offense $100, second offense $200,
subsequent offenses $400.

(10) Failure to list with the Construction Contractors Board a business
name under which business as a contractor is conducted in violation of
OAR 812-003-0260: First offense $50, second offense $100, subsequent
offenses $200.

(11) Failure to notify the Construction Contractors Board of a new or
additional business name or personal surname (for sole proprietors) under
which business as a contractor is conducted, in violation of OAR 812-003-
0320: First offense warning, second offense $50, subsequent offenses $200.

(12) Failing to use a written contract as required by ORS 701.305:
$500 for the first offense; $1,000 for the second offense; and $5,000 for
subsequent offenses.

(13) Violation of OAR 812-012-0130(1), failure to provide a
Consumer Notification form; $100 first offense; $500 second offense;
$1,000 third offense; and $5,000 for subsequent offenses. Civil penalties
shall not be reduced unless the agency determines from clear and convinc-
ing evidence that compelling circumstances require a suspension of a por-
tion of the penalty in the interest of justice. In no event shall a civil penal-
ty for this offense be reduced below $100.

(14) Failure to conform to information provided on the application in
violation of ORS 701.046(4), issuance of a $5,000 civil penalty, and sus-
pension of the license until the contractor provides the agency with proof of
conformance with the application and the terms of the application.

(a) If the violator is a limited contractor or residential limited con-
tractor working in violation of the conditions established pursuant to OAR
812-003-0130 or 812-003-0131, the licensee shall be permanently barred
from licensure in the limited contractor category or residential limited con-
tractor endorsement.

(b) If the violator is a licensed developer, residential developer or
commercial developer working in violation of the conditions established
pursuant to ORS 701.005(3), (6) or (13) or 701.042, the licensee shall be
permanently barred from licensure in the licensed developer category or
residential developer or commercial developer endorsement.

(15) Knowingly assisting an unlicensed contractor to act in violation
of ORS chapter 701, $1,000.

(16) Failure to comply with any part of ORS chapters 316, 656, or
657,701.035, 701.046 or 701.091, as authorized by ORS 701.106, $1,000
and suspension of the license until the contractor provides the agency with
proof of compliance with the statute.

(17) Violating an order to stop work as authorized by ORS
701.225(3), $1,000 per day.

(18) Working without a construction permit in violation of ORS
701.098, $1,000 for the first offense; $2,000 and suspension of CCB license
for three (3) months for the second offense; $5,000 and permanent revoca-
tion of CCB license for the third and subsequent offenses.

(19) Failure to comply with an investigatory order issued by the
Board, $500 and suspension of the license until the contractor complies
with the order.

(20) Violation of ORS 701.098(1)(k) by engaging in conduct as a con-
tractor that is dishonest or fraudulent and injurious to the welfare of the
public: first offense, $1,000, suspension of the license or both; second and
subsequent offenses, $5,000, per violation, revocation or suspension of the
license until the fraudulent conduct is mitigated in a manner satisfactory to
the agency or both.

(21) Engaging in conduct as a contractor that is dishonest or fraudu-
lent and injurious to the welfare of the public by:

(a) Not paying prevailing wage on a public works job; or

(b) Violating the federal Davis-Bacon Act; or

(c) Failing to pay minimum wages or overtime wages as required
under state and federal law; or

(d) Failing to comply with the payroll certification requirements of
ORS 279C.845; or

(e) Failing to comply with the posting requirements of ORS
279C.840: $1,000 and suspension of the license until the money required as
wages for employees is paid in full and the contractor is in compliance with
the appropriate state and federal laws.

(22) Violation of ORS 701.098(1)(k) by engaging in conduct as a con-
tractor that is dishonest or fraudulent and injurious to the welfare of the
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public, as described in subparagraphs (19) or (20), where more than two
violations have occurred: $5,000 and revocation of the license.

(23) When, as set forth in ORS 701.098(1)(g), the number of licensed
contractors working together on the same task on the same job site, where
one of the contractors is licensed exempt under ORS 701.035(2)(b),
exceeded two sole proprietors, one partnership, or one limited liability
company, penalties shall be imposed on each of the persons to whom the
contract is awarded and each of the persons who award the contract, as fol-
lows: $1,000 for the first offense, $2,000 for the second offense, six month
suspension of the license for the third offense, and three-year revocation of
license for a fourth offense.

(24) Performing home inspections without being an Oregon certified
home inspector in violation of OAR 812-008-0030(1): $5,000.

(25) Using the title Oregon certified home inspector in advertising,
bidding or otherwise holding out as a home inspector in violation of OAR
812-008-0030(3): $5,000.

(26) Failure to conform to the Standards of Practice in violation of
OAR 812-008-0202 through 812-008-0214: $750 per offense.

(27) Failure to conform to the Standards of Behavior in OAR 812-
008-0201(2)—(8): $750 per offense.

(28) Offering to undertake, bidding to undertake or undertaking
repairs on a structure inspected by an owner or employee of the business
entity within 12 months following the inspection in violation of ORS
701.355: $5,000 per offense.

(29) Failure to include certification number in all written reports, bids,
contracts, and an individual’s business cards in violation of OAR 812-008-
0201(4): $400 per offense.

(30) Violation of work practice standards for lead-based paint (LBP)
activity pursuant to OAR 812-007-0140 or 812-007-0240 first offense,
$1,000; second offense, $3,000; and third offense, $5,000 plus suspension
of license for up to one year. The civil penalty is payable to the
Construction Contractors Board LBP Activities Fund as provided in ORS
701.995 and OAR 812-007-0025.

(31) Violation of work practice standards for LBP renovation pursuant
to OAR 812-007-0340 or violation of recordkeeping and reporting require-
ments pursuant to OAR 333-070-0110: first offense, $1,000; second
offense, $3,000; and third offense, $5,000 and suspension of the certified
LBP renovation contractor license for up to one year. The civil penalty is
payable to the Construction Contractors Board LBP Activities Fund as pro-
vided in ORS 701.995 and OAR 812-007-0025.

(32)Violation of OAR 812-007-0100, 812-007-0200 or 812-007-
0300: first offense, $1,000; second offense, $3,000; and third offense,
$5,000. The civil penalty is payable to the Construction Contractors Board
Lead-Based Paint (LBP) Activities Fund as provided in ORS 701.995 and
OAR 812-007-0025.

(33) Violation of ORS 279C.590:

(a) Imposition of a civil penalty on the contractor of up to ten percent
of the amount of the subcontract bid submitted by the complaining subcon-
tractor to the contractor or $15,000, whichever is less; and

(b) Imposition of a civil penalty on the contractor of up to $1,000; and

(c) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
six months for a second offense if the offense occurs within three years of
the first offense.

(d) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
one year for a third or subsequent offense if the offense occurs within three
years of the first offense.

(34) Violation of ORS 701.315, inclusion of provisions in a contract
that preclude a homeowner from filing a breach of contract complaint with
the Board: $1,000 for the first offense, $2,000 for the second offense, and
$5.,000 for the third and subsequent offenses.

(35) Violation of ORS 701.345, failure to maintain the list of subcon-
tractors: $1,000 for the first offense; $2,000 for the second offense, and
$5,000 for the third and subsequent offenses.

(36) Violation of 701.098(1)(e), knowingly providing false informa-
tion to the Board: $1,000 and suspension of the license for up to three
months for the first offense; $2,000 and suspension of the license for up to
one year for the second offense; and $5,000 and permanent revocation of
license for the third offense.

(37) Failing to provide a written contract with the contractual terms
provided by ORS 701.305 or OAR 812-012-0110: $200 for the first
offense; $500 for the second offense; and $1,000 for subsequent offenses.
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(38) Working while the license is suspended if the licensee was
required to provide an increased bond under ORS 701.068(5), 701.068(6),
or OAR 812-003-0175: revocation.

(39) Working while the license is suspended for any violation of ORS
701.098(4)(a)(A) or 701.098(4)(a)(B): $5,000 for first offense, and revoca-
tion for second or subsequent offense.

(40) Working while the license is suspended for any reason except as
otherwise provided for by this rule: revocation.

(41) Failure to comply with ORS 701.106(1)(a); $1,000 for the first
offense, $5,000 for the second offense; $5,000 and permanent revocation of
CCB license for the third offense.

(42) Failure to deliver as required by ORS 701.109(2) a copy of a final
judgment; $200 first offense, $400 second offense; $600 for the third
offense; $1,000 for each subsequent offense.

(43) Failure to maintain insurance as required under ORS 701.073 or
to provide proof of insurance as required under OAR 812-003-0200, where
there is no claim of loss submitted to the insurance company: first offense,
$500; second offense, $1,000; third and subsequent offenses, $5,000.

(44) Failure to maintain insurance as required under ORS 701.073 or
to provide proof of insurance as required under OAR 812-003-0200, where
there is a claim of loss submitted to the insurance company: first offense,
$2,000; second and subsequent offenses, $5,000.

(45) Undertaking, offering to undertake, or submitting a bid to work
as a locksmith when an individual is not certified as a locksmith or other-
wise exempt under ORS 701.490: first offense, $1,000; second offense,
$3,000; third offense, $5,000.

(46) Undertaking, offering to undertake, or submitting a bid to pro-
vide locksmith services when a business is not a licensed construction con-
tractor or otherwise exempt under ORS 701.490: first offense, $1,000; sec-
ond offense, $3,000; third offense, $5,000.

(47) Using the title of locksmith, locksmith professional, commercial
locksmith, lock installer or any title using a form of the word “locksmith”
that indicates or tends to indicate that the individual is a locksmith, unless
an individual is certified as a locksmith or otherwise exempt under ORS
701.490: first offense, $1,000; second offense, $3,000; third offense,
$5,000.

(48) Using the title of locksmith, locksmith professional, commercial
locksmith, lock installer or any title using a form of the word “locksmith”
that indicates or tends to indicate that the business providing locksmith
services, unless a business a) is a licensed construction contractor, and b) is
owned by or employs a certified locksmith or is otherwise exempt under
ORS 701.490: first offense, $1,000; second offense, $3,000; third offense,
$5,000.

(49) Violating any applicable provision of the rules in division 30,
including violating any standard of professional conduct other than OAR
812-030-0300(4): first offense, $1,000; second offense, $3,000; third
offense, $5,000 and revocation of the certificate.

(50) Violating OAR 812-030-0300(4): first offense, $200; second

offense, $500; third offense, $1,000.
Stat. Auth.: ORS 183.310-183.500, 670.310, 701.235, 701.515,701.992 & 701.995
Stats. Implemented: ORS 87.093, 279C.590, 701.005, 701.026, 701.042, 701.046, 701.073,
701.091,701.098,701.106,701.109,701.227,701.305,701.315,701.330, 701.345,701.510,
701.515,701.992 & 701.995
Hist.: 1BB 4-1982, f. & ef. 10-7-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-011-
0080(13); 1BB 3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef. 5-11-84; 1BB 3-1985,
f.& ef. 4-25-85; BB 1-1987, f. & ef. 3-5-87, BB 1-1988(Temp), f. & cert. ef. 1-26-88; BB 2-
1988, f. & cert. ef. 6-6-88; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert.
ef. 6-1-90; CCB 3-1990(Temp), f. & cert. ef. 7-27-90; CCB 4-1990, f. 10-30-90, cert. ef. 11-
1-90; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92;
CCB 2-1992, f. & cert. ef. 4-15-92; CCB 4-1992, f. & cert. ef. 6-1-92; CCB 5-1993, f. 12-7-
93, cert. ef. 12-8-93; CCB 2-1994, f. 12-29-94, cert. ef. 1-1-95; CCB 3-1995, f. 9-7-95, cert.
ef. 9-9-95; CCB 4-1995, f. & cert. ef. 10-5-95; CCB 3-1996, f. & cert. ef. 8-13-96; CCB 8-
1998, f. 10-29-98, cert. ef. 11-1-98 ; CCB 7-1999(Temp), f. & cert. ef. 11-1-99 thru 4-29-00;
CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 13-
2000(Temp), f. & cert. ef 11-13-00 thru 5-11-01; CCB 2-2001 f. & cert. ef. 4-6-01; CCB 8-
2001, f. 12-12-01, cert. ef. 1-1-02; CCB 1-2002(Temp), f. & cert. ef. 3-1-02 thru 8-26-02;
CCB 2-2002, f. & cert. ef. 3-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02; CCB 8-2002, f.
& cert. ef. 9-3-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 6-2004, f. 6-25-04, cert.
ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 5-2005, f. 8-24-05, cert. ef. 1-1-06; ;
Renumbered from 812-005-0005, CCB 7-2005, f. 12-7-05, cert. ef. 1-1-06; CCB 2-2006, f.
& cert. ef. 1-26-06; CCB 7-2006, f. & cert. ef. 6-23-06; CCB 15-2006, f. 12-12-06, cert. ef.
1-1-07; CCB 4-2007, f. 6-28-07, cert. ef. 7-1-07; CCB 2-2008(Temp), f. & cert. ef. 1-2-08
thru 6-29-08; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 13-2008, f. 6-30-08, cert. ef. 7-
1-08; CCB 17-2008, f. 9-26-08, cert. ef. 10-1-08; CCB 19-2008, f. & cert. ef. 11-20-08; CCB
1-2009, f. 1-30-09, cert. ef. 2-1-09; CCB 4-2009, f. 5-6-09, cert. ef. 6-1-09; CCB 6-2009, f.
& cert. ef. 9-1-09; CCB 2-2010, f. & cert. ef. 2-1-10; CCB 8-2010, f. & cert. ef. 4-28-10; CCB
13-2010(Temp), f. & cert. ef. 7-7-10 thru 1-2-11
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Department of Administrative Services
Chapter 125

Rule Caption: Allow state employees to conduct external reviews
of other agency internal audit functions.

Adm. Order No.: DAS 1-2010(Temp)

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10 thru 12-26-10

Notice Publication Date:

Rules Amended: 125-700-0015, 125-700-0055

Subject: Originally, the Administrative Rule required state agency
internal audit functions to procure an external party to perform a peer
review, required to maintain compliance with professional auditing
standards and the OAR. This modification will allow the state to
incorporate a ‘swap” program (an industry common practice) where
internal auditors from other agencies can provide these reviews of
compliance with professional auditing standards across agencies with
general oversight from the Department of Administrative Services.
Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

125-700-0015
Definitions

(1) Audit: The examination of documents, records, reports, systems of
internal control, accounting and financial procedures, and other evidence
for one or more of the following purposes:

(a) To ascertain whether the financial statements present fairly the
financial position and the results of financial operations of the fund types
and account groups in accordance with Generally Accepted Accounting
Principles and federal and state rules and regulations;

(b) To determine compliance with applicable laws, rules, regulations
and contract provisions;

(c) To review the efficiency and economy with which operations are
carried out; and

(d) To review effectiveness in achieving results.

(2) Chief Audit Executive: An employee designated by the agency to
manage the internal audit function.

(3) External Review: A review conducted by an outside provider or a
team of qualified auditors to determine compliance with Professional
Auditing Standards.

(4) Internal audit function: Staff employed or contractors hired to
conduct audits and risk assessments in accordance with professional audit-
ing standards within a state agency.

(5) Internal Auditing: Internal auditing is an independent, objective
assurance and consulting activity designed to add value and improve an
organization’s operations. It helps an organization accomplish its objectives
by bringing a systematic, disciplined approach to evaluate and improve the
effectiveness of risk management control, and governance processes.

(6) Professional Auditing Standards: Standards for internal audits that
are consistent with and incorporate commonly recognized industry stan-
dards and practices.

(7) Risk: The possibility that an event will occur and adversely effect
the achievement of objectives. Risk is measured in terms of impact (the
effect) and probability (the likelihood the event will occur).

(8) Risk Assessment: A process of identifying, analyzing and priori-
tizing risks to activities of an agency.

(9) Risk Management: A process to identity, assess, manage, and con-
trol potential events or situations, to provide reasonable assurance regard-

ing the achievement of the organization’s objectives.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 12006, f. & cert. ef. 1-30-06; DAS 1-2010(Temp), f. & cert. ef 6-29-10 thru 12-
26-10

125-700-0055
External Peer Review

(1) State internal audit functions must have an external review to
determine whether the function is operating in accordance with profession-
al auditing standards. This review must result in an issued report.

(2) A copy of the external review report will be provided to the
Internal Audit Section of the Oregon Department of Administrative
Services with the internal audit function’s annual report.

(3) State internal audit functions may have the review performed by
an external provider, or may participate in a coordinated effort through the
Department of Administrative Services to have a review performed by
internal audit staff from other state agencies.
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(a) Reviews performed under this coordinated effort must be per-
formed by at least two auditors, and led by an auditor with formal training
or experience performing external reviews.

(b) State internal audit functions who choose to participate in the
coordinated effort must also volunteer time to perform reviews at other
agencies.

Stat. Auth.: ORS 184.360

Stats. Implemented:

Hist.: DAS 1-2006, f. & cert. ef. 1-30-06; DAS 1-2010(Temp), f. & cert. ef 6-29-10 thru 12-

26-10

eescccscee
Department of Administrative Services,
Budget and Management Division

Chapter 122

Rule Caption: The rule allows allotments to be reduced for the
remainder of the 2009—11 biennium.

Adm. Order No.: BMD 1-2010(Temp)

Filed with Sec. of State: 6-22-2010

Certified to be Effective: 6-22-10 thru 12-18-10

Notice Publication Date:

Rules Adopted: 122-060-0030

Subject: The Department of Administrative Services (Department)
has determined that probably receipts from taxes and other revenue
sources for the 2009—11 General Fund appropriations will be less
than anticipated by the Legislative Assembly when it enacted the
state’s budget for the 2009-11 biennium and made adjustments to
that budget in the special session held during the 2010 calendar year.
Consequently, the amount of General Fund revenue available for
appropriations for the remainder of the 2009-11 biennium will be
less than the amounts estimated or allotted therefore. Pursuant to
ORS 291.261, acting on this determination and with the Governor’s
approval, and following notice to the agencies affected, the Depart-
ment is reducing the allotment amounts for the remainder of the
2009-11 biennium to balance the state’s budget and prevent state
government from incurring a deficit in violation of Article XI, Sec-
tion 7, of the Oregon Constitution.

Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

122-060-0030
Allotment Reductions to Balance Budget and Prevent Deficit

(1)(a) The Department of Administrative Services (Department) has
determined that probable receipts from taxes and other revenue sources for
the 2009-11 General Fund appropriations will be less then anticipated by
the Legislative Assembly when it enacted the state’s budget for the 2009-11
biennium and made adjustments to that budget in the special session held
during the 2010 calendar year. Consequently, the amount of General Fund
revenue available for appropriations for the remainder of the 2009-11 bien-
nium will be less than the amounts estimated or allotted therefore. Pursuant
to ORS 291.261, acting on this determination and with the Governor’s
approval, and following notice to the agencies affected, the Department is
reducing allotment amounts for the remainder of the 2009-11 biennium to
balance the state’s budget and prevent state government from incurring a
deficit in violation of Article XI, Section 7, of the Oregon Constitution.

(b) The reductions in moneys allotted specified in Section 2 of this
rule take effect on the date on which the Department files the rule with the
Archives Division, Secretary of State.

(c) If one or more individual allotment reductions made under Section
2 of this rule is for any reason held to be invalid or unlawful, the remaining
reductions shall not be affected but shall remain in full force and effect in
accordance with the terms of this rule, and to this end the reductions made
by this rule are severable.

(2) Moneys allotted for the final four quarters of the 2009-11 bienni-
um are reduced by 4.6282 percent.

(3) On a schedule to be established by the Department, each agency
for which allotments are reduced under this rule must submit to the
Department estimates for the remaining allotment periods of the 2009-11
biennium that are consistent with the reductions.

(4) Notwithstanding section 2 above, the Department shall make no
reductions in moneys allotted for payment on debt obligations incurred by

the state prior to the effective date of this rule.
Stat. Auth.: ORS 183.335(5); 184.340; 291.232-291.261
Stats Implemented: ORS 291.261
Hist.: BMD 1-2010(Temp), f. & cert. ef. 6-22-10 thru 12-18-10
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Department of Agriculture
Chapter 603

Rule Caption: Increase charges related to Official Seed Sampling
and Verification services.

Adm. Order No.: DOA 11-2010

Filed with Sec. of State: 7-12-2010

Certified to be Effective: 7-12-10

Notice Publication Date: 6-1-2010

Rules Amended: 603-056-0305

Subject: The proposed amendments would increase the fees for per-
forming official seed sampling and verifications. The revenue gen-
erated by the existing fee schedule no longer provides sufficient
funds to cover the costs of the official sampling program. The ODA
proposes a revised fee schedule as follows: set a minimum hourly
charge of $48; raise the fee for the first sample from $26 to $36;
increase the fee for the following three subsequent samples from $4
to $6; set a fee for inaccessible lots at $50.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-056-0305
Regular Fees and Charges for Seed Sampling and Inspection

The following fees and charges are established for the services indi-
cated. For Official Verification services, including but not limited to: fumi-
gation, seed treatment, check-weighing and check loading, a charge of $48
per hour shall apply. Chargeable time shall be computed to the nearest one-
half hour, but shall not include travel time from the Department office to an
inspection point.

For Official Sampling services, a charge of $36 minimum shall apply
for each call:

(1) $36 for the first lot sampled,;

(2) $6 for each additional lot sampled;

(3) In instances were the first lot sampled and subsequent additional
lots sampled equal an amount less than $48 per hour; an hourly charge of
$48 per hour shall apply. Chargeable time shall be computed to the nearest
one-half hour, but shall not include travel time from the Department office
to an inspection point.

(4) The Department shall charge a fee of $50, for each occurrence,

when services are requested and the seed lot is inaccessible.
Stat. Auth.: ORS 561.190, 632 & 633.680
Stats. Implemented: ORS 561, 632 & 633.680
Hist.: AD 865(1-68), . 1-22-68, ef. 2-1-68; AD 1100(21-76), f. & ef. 7-20-76; AD 11-1981,
f. & ef. 7-6-81; AD 8-1983, f. & ef. 7-19-83; AD 16-1991, f. & cert. ef. 9-10-91; DOA 19-
2000, f. & cert. ef. 6-14-00; DOA 11-2010, f. & cert. ef. 7-12-10

Rule Caption: Amend the rules that govern field burning due to the
passage of SB 528.

Adm. Order No.: DOA 12-2010

Filed with Sec. of State: 7-12-2010

Certified to be Effective: 7-12-10

Notice Publication Date: 4-1-2010

Rules Adopted: 603-077-0119, 603-077-0139

Rules Amended: 603-077-0101, 603-077-0103, 603-077-0105, 603-
077-0110, 603-077-0112, 603-077-0113, 603-077-0115, 603-077-
0131, 603-077-0133,603-077-0135, 603-077-0137, 603-077-0140,
603-077-0145, 603-077-0155, 603-077-0177

Rules Repealed: 603-077-0125

Subject: The rules govern the operation and enforcement of field
burning in the Willamette Valley. The rules are necessary for the
Department of Agriculture to operate the field-burning program man-
dated by SB 528 passed by the 2009 Oregon Legislative Assembly,
including the enforcement function under ORS 468A.585 and the
terms of the Memorandum of Understanding with the Environmen-
tal Quality Commission.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-077-0101
Introduction

(1) This Division applies to the open field burning, propane flaming,
and stack burning of all perennial and annual grass seed and cereal grain
crops, and associated residue within Multnomah, Washington, Clackamas,
Marion, Polk, Yamhill, Linn, Benton and Lane Counties, herein referred to
as the Willamette Valley. It also includes rules pertaining only to fees for
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open field burning of perennial and annual grass seed crops in the counties
outside the Willamette Valley. The open burning of all other agricultural
waste material is governed by OAR chapter 340, division 264, Rules for
Open Burning.

(2) Organization of rules:

(a) OAR 603-077-0103 is the policy statement of the Oregon
Department of Agriculture setting forth the goals of this Division;

(b) OAR 603-077-0105 contains definitions of terms which have spe-
cialized meanings within the context of this Division;

(c) OAR 603-077-0110 lists general provisions and requirements per-
taining to all open field burning, propane flaming, and stack burning with
particular emphasis on the duties and responsibilities of the grower regis-
trant;

(d) OAR 603-077-0112 lists procedures and requirements for regis-
tration of acreage, issuance of permits, collection of fees, and keeping of
records, with particular emphasis on the duties and responsibilities of the
local permit issuing agencies;

(e) OAR 603-077-0113 establishes acreage limits and methods of
determining acreage allocations;

(f) OAR 603-077-0115 establishes criteria for authorization of open
field burning, propane flaming, and stack burning pursuant to the adminis-
tration of a daily smoke management control program;

(g) OAR 603-077-0119 establishes special provisions pertaining to
areas where field burning is either prohibited or restricted.

(h) OAR 603-077-0131 establishes special provisions pertaining to
field burning by public agencies for official purposes, such as “training
fires™;

(i) OAR 603-077-0133 establishes special provisions pertaining to
“preparatory burning”;

(j) OAR 603-077-0135 establishes special provisions pertaining to
open field burning for experimental purposes;

(k) OAR 603-077-0137 establishes special provisions pertaining to
burning fees outside the Willamette Valley;

(1) OAR 603-077-0139 establishes special provisions pertaining to
emergency open burning;

(m) OAR 603-077-0140 establishes special provisions and procedures
pertaining to emergency cessation of burning;

(n) OAR 603-077-0145 establishes provisions pertaining to propane
flaming;

(o) OAR 603-077-0155 establishes provisions pertaining to “stack
burning.”

(p) OAR 603-077-0165 thru 603-077-0195 establish provisions per-

taining to enforcement procedures and civil penalties.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003. f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0103
Policy

In the interest of public health and welfare, it is the declared public
policy of the State of Oregon to reduce the practice of open field burning
while developing and providing alternative methods of field sanitation and
alternative methods of utilizing and marketing grass seed and cereal grain
straw residues and to control, reduce, and prevent air pollution from open
field burning, propane flaming, and stack burning by smoke management.
In developing and carrying out a smoke management control program it is
the policy of the Department:

(1) To allow for field burning based on the limits specified in state law
while protecting health and welfare, recognizing:

(a) The importance of flexibility and judgment in the daily decision-
making process, within established and necessary limits;

(b) The need for operational efficiency within and between each orga-
nizational level,

(c) The need for effective compliance with all regulations and restric-
tions.

(2) To study, develop and encourage the use of reasonable and eco-
nomically feasible alternatives to the practice of open field burning.

(3) To increase the degree of public safety by preventing unwanted
wild fires and smoke from open field burning, propane flaming, and stack
burning near highways and freeways within the State of Oregon. The
Department hereby adopts by reference, as rules of the Department OAR
837-110-0005 through 837-110-0155, the rules of the State Fire Marshal
filed with the Secretary of State on November 13, 2009. These rules shall
apply to that area west of the Cascade Range and south to the Douglas/Lane
County lines.
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Stat. Auth.: ORS 561.190

Stats. Implemented: ORS 468A.585

Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 22-2004, f. & cert. ef. 8-10-04; DOA 12-2010,
f. & cert. ef. 7-12-10

603-077-0105
Definitions

As used in this Division:

(1) “Actively Extinguish” means the direct application of water or
other fire retardant to an open field fire.

(2) “Permit or “Burn Permit” or “Burning Permit” means a permit
issued by the Department pursuant to ORS 468A.575.

(3) “Candidate Fields” means all grass seed or cereal grain fields
being considered for open field burning or propane flaming.

(4) “Commission” means the Environmental Quality Commission.

(5) “Critical Nonburn Area” means the area of a grass seed or cereal
grain field where burning is prohibited, such as underneath power trans-
mission lines, or near a school, airport, or hospital pursuant to OAR 603-
077-0119. This prohibition may be permanent or for a limited period of
time, as provided in these rules.

(6) “Crop” means cultivated agricultural plants such as grain.

(7) “Cumulative Hours of Smoke Intrusion in the Eugene-Springfield
Area means the average of the totals of cumulative hours of smoke intru-
sion recorded, for the Eugene site and the Springfield site, where it has been
determined by the Department that open field burning, propane flaming, or
stack burning was a significant contributor to the smoke intrusion:

(a) The Department shall record one hour of intrusion for each hour
the nephelometer hourly reading exceeds a background level by 1.8 x 10-4
b-scat units or more but less than the applicable value in subsection (b) of
this section;

(b) The Department shall record two hours of intrusion for each hour
the nephelometer hourly reading exceeds a background level by 5.0 x 10-4
b-scat units:

(c) The background level shall be the average of the three hourly read-
ings immediately prior to the intrusion.

(8) “Department” means the Oregon Department of Agriculture.

(9) “Director” means the Director of the Department or delegated
employee representative.

(10) “Director of Agriculture” means the Director of the Oregon
Department of Agriculture.

(11) “Drying Day” means a 24-hour period during which the relative
humidity reached a minimum less than 50 percent and no rainfall was
recorded at the nearest reliable measuring site.

(12) “Effective Mixing Height” means either the actual height of
plume rise as determined by ODA field staff or the calculated or estimated
mixing height as determined by the Department.

(13) “Emergency Open Burning” is defined in Oregon Administrative
Rule by the Oregon Department of Environmental Quality; OAR 340-266-
0030.

(14) “Field-by-Field Burning” means burning on a limited or restrict-
ed basis in which the amount, rate, and area authorized for burning is close-
ly controlled and monitored. Included under this definition are experimen-
tal open field burning emergency burning, and burning within priority
areas.

(15) “Field Reference Code” means a unique four-part code which
identifies a particular registered field for mapping purposes. The first part
of the code shall indicate the grower registration (form) number, the second
part the line number of the field as listed on the registration form, the third
part the crop type, and the fourth part the size (acreage) of the field (e.g., a
35 acre perennial (Chewings Fescue) field registered on Line 2 of registra-
tion form number 1953 would be 1953-2-P-CF-35).

(16) “Field Specific Burn Plan” means an individual burn plan
designed for a field or acreage that has been approved under OAR 340-266-
0065 for emergency burning, which identifies specific criteria, conditions,
precautions, and requirements that need to be followed when burning in
order to ensure the smoke does not endanger public health and safety.

(17) “Fire District” or “District” or “Fire Protection District” means a
fire permit issuing agency.

(18) “Fire Permit” means a permit issued by a local fire permit issu-
ing agency pursuant to ORS 477.515, 476.380, or 478.960.

(19) “Fires-Out Time” means the time announced by the Department
when all flames and major smoke sources associated with open field burn-
ing should be out and prohibition conditions are scheduled to be imposed.

(20) “Fluffing” means an approved mechanical method of stirring or
tedding crop residues for enhanced aeration and drying of the full fuel load,
thereby improving the field’s combustion characteristics.
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(21) “Grower” means a person that cultivates perennial or annual
grass seed or cereal grain.

(22) “Grower Allocation” means the amount of acreage sub-allocated
annually to the grower registrant, based on the grower registrant’s pro rata
share of the maximum annual acreage limitation, representing the maxi-
mum amount for which burning permits may be issued, subject to daily
authorization. Grower allocation is defined by the following identity:

Grower Allocation = (Maximum annual acreage limit) x ((Total acreage registered by

the grower registrant) / (Total acreage registered in the valley))

(23) “Grower Registrant” means any person who registers acreage
with the Department for purposes of open field burning, propane flaming,
or receives a permit to stack burn.

(24) “Identified Species” means a grass seed field consisting of
Creeping Red Fescue, Chewings Fescue, or Highland Bentgrass, or as iden-
tified by the Director of Agriculture.

(25) “Marginal Conditions” means atmospheric conditions such that
smoke and particulate matter escape into the upper atmosphere with some
difficulty but not such that limited additional smoke and particulate matter
would constitute a danger to the public health and safety.

(26) “Marginal Day” means a day on which marginal conditions exist.

(27) “Nephelometer” means an instrument for measuring ambient
smoke concentrations.

(28) “Northerly Winds” means winds coming from directions
between 270° to 90° in the north part of the compass, averaged through the
effective mixing height.

(29) “Open Field Burning” means burning of any grass seed or cere-
al grain crops, or associated residue, including steep terrain and species
identified by the Director of Agriculture, or any “emergency” or “experi-
mental” burning, as identified in these rules.

(30) “Open Field Burning Permit” means a permit issued by the
Department pursuant to ORS 468A.575.

(31) “Permit Agent” means the person under contract or otherwise
authorized by the department to administer registration of acreage, issue
burn permits, collect fees, and keep records for open field burning, propane
flaming, or stack burning within their permit jurisdictions pursuant to ORS
468A.550 et seq.

(32) “Permit Issuing Agency” means the county court or board of
county commissioners, or fire chief or a rural fire protection district or other
person authorized to issue fire permits pursuant to ORS 477.515, 476.380,
or 478.960.

(33) “Person” means, but is not limited to, individuals, corporations,
associations, firms, partnerships, joint stock companies, public and munic-
ipal corporations, political subdivisions, states and their agencies, and the
Federal Government and its agencies.

(34) “Preparatory Burning” means controlled burning of portions of
selected fields for the specific purpose of reducing the fire hazard potential
or other conditions which would otherwise inhibit rapid ignition burning
when the field is subsequently open burned.

(35) “Priority Acreage” means acreage located within a priority area.

(36) “Priority Areas” means certain areas in the Willamette Valley
where burning is restricted, such as near population centers, airports,
Interstate I-5, and other highways, as specified in 603-077-0119(1).

(37) “Problem Field” means a field where special precautions need
to be taken by the grower because of potential fire hazard or proximity to a
sensitive area, as specified in OAR 603-077-0119(4).

(38) “Prohibition Conditions” means conditions under which open
field burning is not allowed except for individual burns specifically author-
ized by the Department pursuant to OAR 603-077-0115(2).

(39) “Propane Flaming” means the flame sanitization of a grass seed
or cereal grain field using a mobile flamer device which meets the follow-
ing design specifications and utilizes an auxiliary fuel such that combustion
is nearly complete and emissions are significantly reduced:

(a) Flamer nozzles shall not be more than 15 inches apart;

(b) A heat deflecting hood is required and shall extend a minimum of
three feet beyond the last row of nozzles.

(40) “Propane Flaming Permit” means a permit issued by the
Department pursuant to ORS 468A.575 and consisting of a validation num-
ber and specifying the conditions and acreage specifically registered and
allocated for propane flaming.

(41) “Quota” means an amount of acreage established by the
Department for each fire district for use in authorizing daily burning limits
in a manner to provide, as reasonably as practicable, an equitable opportu-
nity for burning in each area.

(42) “Rapid Ignition Techniques” means a method of burning in
which all sides of the field are ignited as rapidly as practicable to maximize
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plume rise. When using this method, little or no preparatory backfire burn-
ing shall be done.

(43) “Released Allocation” means that part of a grower’s allocation,
by registration form, that is unused and voluntarily released to the
Department for first come-first serve dispersal to other grower registrants.

(44) “Residue” means straw, stubble, screenings and associated crop
material generated in the production of grass seed and cereal grain crops.

(45) “Responsible Person” means each person who is in ownership,
control, or custody of the real property on which open field burning occurs,
including any tenant thereof, or who is in ownership, control or custody of
the material which is burned, or the grower registrant. Each person who
causes or allows open field burning, propane flaming, or stack burning to
be maintained shall also be considered a responsible person.

(46) “Screenings” means organic waste materials resulting from the
seed cleaning process of grass seed and cereal grain.

(47) “Small-Seeded Seed Crops Requiring Flame Sanitation” means
small-seeded grass, legume, and vegetable crops, or other types approved
by the Department, which are planted in early autumn, are grown specifi-
cally for seed production, and which require flame sanitation for proper cul-
tivation. For purposes of this Division, clover and sugar beets are specifi-
cally included. Cereal grains, hairy vetch, or field peas are specifically not
included.

(48) “Smoke Management” means a system for the daily or hourly
control of open field burning, propane flaming, or stack burning through
authorization of the times, locations, amounts and other restrictions on
burning, so as to provide for suitable atmospheric dispersion of smoke par-
ticulate and to minimize impact on the public.

(49) “Southerly Winds” means winds coming from directions
between 90° to 270° in the south part of the compass, averaged through the
effective mixing height.

(50) “Stack Burning” means the open burning of bound, baled, col-
lected, gathered, accumulated, piled or stacked straw residue from perenni-
al or annual grass seed or cereal grain crops.

(51) “Stack Burning Permit” means a permit issued by the
Department pursuant to ORS 468A.575 that identifies the responsible per-
son, date of permit issuance, and specifies the acreage and location author-
ized for stack burning.

(52) “State Fire Marshal Fire Safety Buffer Zone” means an area
within 1/4 mile of Interstate I-5, and 1/8 mile of major highways, that is
required to have a noncombustible ground surface, as defined in the State
Fire Marshal rules in OAR 837 Division 110.

(53) “Steep Terrain” means a grass seed or cereal grain field defined
by Revised Universal Soil Loss Equation (RUSLE) and percent slope, as
identified by the Director of Agriculture.

(54) “Test Fires” means individual field burns specifically authorized
by the Department for the purpose of determining or monitoring atmos-
pheric dispersion conditions.

(55) “Training Fires” means individual field burns set by or for a pub-
lic agency for the official purpose of training personnel in fire-fighting tech-
niques.

(56) “Unusually High Evaporative Weather Conditions” means a
combination of meteorological conditions following periods of rain that
result in sufficiently high rates of evaporation, as determined by the
Department, where fuel (residue) moisture content would be expected to
approach about 12 percent or less.

(57) “Validation Number” is used interchangeably with “Burn
Permit” and means:

(a) For open field burning a unique five-part number issued by the
Department or its delegate identifying a specific field and acreage allowed
to be open field burned and the date and time the permit was issued (e.g., a
validation number issued August 26 at 2:30 p.m. for a 70-acre burn for a
field registered on Line 2 of registration form number 1953 would be 1953-
2-0826-1430-070);

(b) For propane flaming and stack burning a unique five part alphanu-
merical, issued by the Department or its delegate, identifying a specific
field and acreage allowed to be propane flamed or stack burned, the date

and time the permit was issued, and the burn type
(e.g., a validation number issued on July 15 for a 100 acre field to be propane flamed
registered on Line 4 of registration form 9999 would be 9999-4-0715-P-100).

(58) “Ventilation Index (VI)” means a calculated value used as a cri-
terion of atmospheric ventilation capabilities. The Ventilation Index as used

in this Division is defined by the following identity:
VI = (Effective mixing height (feet))/1,000 x (Average wind speed through the effec-
tive mixing height (knots))
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(59) “Wildfire” means an uncontrollable fire started due to a break-
down of equipment, an accident, caused by human error or negligence or
any other cause, including an intentional act.

(60) “Willamette Valley” means, for the purposes of these rules,
Benton, Clackamas, Lane, Linn, Marion, Multnomah, Polk, Washington,

and Yambhill counties.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0110
General Requirements

(1) No person shall cause or allow open field burning or propane
flaming on any acreage unless said acreage has first been registered and
mapped pursuant to OAR 603-077-0112(1), the registration fee has been
paid, and the registration (permit application) has been approved by the
Department.

(2) No person shall cause or allow open field burning, propane flam-
ing, or stack burning without first obtaining and being able to readily
demonstrate a valid burning permit and fire permit from the appropriate
permit issuing agent pursuant to OAR 603-077-0112(2). On the specific
day of and prior to open field burning, propane flaming, or stack burning of
any grass seed or cereal grain crop or associated residue the grower regis-
trant shall obtain, in person or by telephone, a valid burning permit and fire
permit from the appropriate permit issuing agent pursuant to OAR 603-
077-0112.

(3) The Department may prohibit any person from registering acreage
for open field burning or propane flaming and may deny burn permits for
open field burning, propane flaming, and stack burning until all delinquent
registration fees, late fees, burn permit fees, and adjudicated penalties from
previous seasons are paid. The Department may also institute appropriate
legal action to collect the delinquent fees.

(4) No person shall open field burn cereal grain acreage unless that
person first issues to the Department a signed statement, and then acts to
ensure, that said acreage will be planted in the following growing season to
a small-seeded seed crop requiring flame sanitation for proper cultivation,
as defined in OAR 603-077-0105(2).

(5) No person shall cause or allow open field burning, propane flam-
ing, or stack burning which is contrary to the Department’s announced
burning schedule specifying the times, locations and amounts of burning
permitted, or to any other provision announced or set forth by the
Department or this Division.

(6) Each responsible person open field burning or propane flaming
shall have an operating radio receiver, or other monitoring device approved
by the Department, and shall directly monitor the Department’s burn sched-
ule announcements at all times while open field burning or propane flam-
ing.

(7) Each responsible person open field burning or propane flaming
shall actively extinguish all flames and major smoke sources when prohibi-
tion conditions are imposed by the Department or when instructed to do so
by an agent or employee of the Department.

(8) Each responsible person open field burning shall make every rea-
sonable effort to expedite and promote efficient burning and prevent exces-
sive emissions of smoke by:

(a) Meeting all of the State Fire Marshal requirements specified in
OAR 837-110-0040 through 837-110-0080;

(b) Ensuring field residues are evenly distributed, dry, and in good
burning condition;

(c) Employing rapid ignition techniques on all acreage where there
are no imminent fire hazards or public safety concerns.

(9) In the event of a “wildfire” and a grower is unable to comply with
all of the requirements of this Division, the grower shall:

(a) Immediately take action to stop, contain, and correct the problem.

(b) As soon as practicable notify the designated permit agent. If the
permit agent is unavailable, the grower must contact the department.

(A) Notification must be by phone, fax, email, in person, or other
method as technology allows, and is approved by the Department.

(B) If a grower is unable to contact his/her designated permit agent or
the department, then a detailed message must be left with the Department
and the permit agent explaining the problem, the solution, the field infor-
mation, and grower information.

(10) Open field burning, propane flaming, or stack burning in com-
pliance with this Division does not exempt any person from any civil or
criminal liability for consequences or damages resulting from such burning,
nor does it exempt any person from complying with any other applicable
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law, ordinance, regulation, rule, permit, order or decree of the Department,
Commission or any other government entity having jurisdiction.

(11) Open field burning shall be regulated in a manner consistent with
the requirements of the Oregon Visibility Protection Plan for Class I Areas
(Section 5.2 of the State of Oregon Clean Air Act Implementation Plan

adopted under OAR 340-200-0040).
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0112
Registration, Permits, Fees, Records

In administering a field burning smoke management program, the
Department may contract with counties or fire districts or any other respon-
sible individual to administer registration of acreage, issuance of permits,
collection of fees, and keeping of records for open field burning, propane
flaming, or stack burning within their permit jurisdictions. The Department
shall pay said authority for these services in accordance with the payment
schedule provided for in ORS 468A.615. Three-quarters of said payment
shall be made prior to July 1 of each year and the remainder shall be paid
within ten days after completion of the end of season reconciliation:

(1) Registration of acreage:

(a) On or before April 1 of each year, each grower intending to open
burn or propane flame under this Division shall register the total acreage to
be open burned or propane flamed. Said acreage shall be registered with the
Department or its authorized permit agent on the registration forms provid-
ed. Candidate fields for open field burning or propane flaming shall be list-
ed on the registration form and shall also be delineated on specially pro-
vided registration map materials and identified using a unique field refer-
ence code. Each candidate field listed state if the field is located in a prior-
ity area, contains a critical non-burn area, is a problem field or is being
requested for emergency burning. Registration, listing of fields, and map-
ping shall be completed according to the established procedures of the
Department. Fields to be registered for burning must be planted in crops
that can be open burned or propane flamed in the same year that they are
registered, and must be owned or under the control of the registrant. At the
time of registration, a non-refundable registration fee of $4 shall be paid for
each acre registered for open field burning and $2 shall be paid for each
acre registered for propane flaming. A complete registration (permit appli-
cation) shall consist of a fully executed registration form, map and fee.
Acreage registered by April 1 may be issued a burn permit if:

(A) Allocation is available; and

(B) The initial registration fee account has a sufficient balance.

(b) Registration for stack burning will occur twice annually. Each
grower intending to stack burn under this Division during the first stack
burn period, February 5 through May 31, must register between January 2
through January 31.

(c) Each grower intending to stack burn under this Division during the
second stack burn period, October 5 through December 31, must register
between September 1 and September 30.

(d) Registration of open field burning and propane flaming acreage
after April 1 of each year shall require the prior approval of the Department
and an additional $2 per acre late registration fee. The late registration fee
shall not be charged if the late registration is not due to the fault of the reg-
istrant or one under the registrant’s control;

(e) Copies of all registration forms and fees shall be forwarded to the
Department promptly by the permit agent. Registration map materials shall
be made available to the Department at all times for inspection and repro-
duction;

(f) The Department shall act on any registration application within 60
days of receipt of a completed application. The Department may deny or
revoke any registration application which is incomplete, false or contrary to
state law or this Division;

(g) The grower registrant shall insure the information presented on the
registration form and map is complete and accurate.

(2) Permits:

(a) Permits for open field burning, propane flaming, or stack burning
shall be issued by the Department, or its authorized permit agent, to the
grower registrant in accordance with the established procedures of the
Department, and the times, locations, amounts and other restrictions set
forth by the Department or this Division;

(b) A fire permit from the designated fire permit issuing agency is also
required for all open field burning pursuant to ORS 477.515, 476.380,
478.960;

(c) A valid open field burning permit shall consist of:
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(A) An open field burning permit issued by the Department which
specifies the permit conditions in effect at all times while burning and
which identifies the acreage specifically registered and annually allocated
for burning;

(B) A validation number issued by the designated permit agent on the
day of the burn identifying the specific acreage allowed for burning and the
date and time the permit was issued.

(d) A valid propane flaming permit shall consist of:

(A) A propane flaming registration form issued by the Department
which specifies the permit conditions in effect at all times while flaming
and which identifies the acreage specifically registered and annually allo-
cated for propane flaming;

(B) A validation number issued by the designated permit agent iden-
tifying the specific acreage allowed for propane flaming and the date and
time the permit was issued.

(e) A valid stack burning permit shall consist of the name of the
responsible person and date the permit was issued, and shall specify the
acreage and location authorized;

(f) Each responsible person open field burning, propane flaming, or
stack burning shall pay a per acre burn fee within ten days of the date the
permit was issued. The fee shall be:

(A) $16 per acre sanitized by open field burning;

(B) $4 per acre sanitized by propane flaming;

(C) $10 per acre burned in stacks.

(D) For grass seed and cereal grain residue from previous seasons,
broken bales, or fields where a portion of straw was removed using usual or
standard baling methods, the acreage actually burned shall be estimated and
the same per acre fee as imposed in paragraph (C) of this subsection shall
be charged. The estimated acreage shall be rounded to the nearest whole
acre.

(g) Burning permits shall at all times be limited by and subject to the
burn schedule and other requirements or conditions announced or set forth
by the Department;

(h) No person shall issue burning permits for open field burning,
propane flaming, or stack burning of:

(A) More acreage than the amount sub-allocated annually to the
grower by the Department pursuant to OAR 603-077-0113(2);

(B)(i) Priority or fire safety buffer zone acreage located on the upwind
side of any city, airport, Interstate freeway or highway within the same pri-
ority area or buffer zone.

(ii) It is the responsibility of each designated permit agent to establish
and implement a system for distributing open field burning, propane flam-
ing, or stack burning permits to individual grower registrants when burning
is authorized, provided that such system is fair, orderly and consistent with
state law, this Division and any other provisions set forth by the
Department.

(3) Fees:

(a) Permit agents shall collect, properly document, and promptly for-
ward all required registration fees, late registration fees, and burn fees to the
Department;

(b) All fees shall be deposited in the State Treasury to the credit of the
Department of Agriculture Service Fund.

(4) Records:

(a) Permit agents shall at all times keep proper and accurate records
of all transactions pertaining to registrations, permits, fees, allocations, and
other matters specified by the Department. Such records shall be kept by
the permit agent for a period of at least five years and made available for
inspection by the appropriate authorities;

(b) Permit agents shall submit to the Department on specially provid-
ed forms weekly reports of all acreage burned in their permit jurisdictions.
These reports shall cover the weekly period of Monday through Sunday,
and shall be returned to the Department no later than the first working day
of the following week.

Stat. Auth.: ORS 561.190

Stats. Implemented: ORS 468A.585

Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0113
Acreage Limitations, Allocations

(1) Limitation of Acreage:

(a) Except for acreage and residue open field burned pursuant to OAR
603-077-0135, 603-077-0139, 603-077-0140, 603-077-0145, and 603-077-
0155, the maximum acreage to be open field burned annually in the
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Willamette Valley under this Division shall not exceed 15,000 acres of steep
terrain and “identified species” as defined in OAR 603-077-0105.

(b) Steep terrain and identified species burning is prohibited in
Benton and Lane Counties, and in Linn County, except for portions of
northeast Linn County that are east of the North Santiam River and North
of Jefferson-Scio Drive and Robinson Drive to the west boundary of the
city of Scio and north of Highway 226, and portions of northeast Linn
County that are east of Richardson Gap Road and north of Fish Hatchery
Drive.

(c) The Commission may by order permit emergency open field burn-
ing, propane flaming, or stack burning of up to 2,000 acres annually, in
addition to the limitations on acreage specified in this section.
Requirements for emergency burning are specified in OAR 603-077-0139.

(d) The maximum acreage to be propane flamed annually in the
Willamette Valley under this Division shall not exceed 500 acres for the
years 2009, 2010, 2011, and 2012. For the year 2013 and thereafter all
propane flaming is prohibited.

(e) The maximum acreage to be stack burned annually in the
Willamette Valley under this Division shall not exceed 1000 acres for the
years 2009, 2010, 2011, 2012. For the year 2013 and thereafter all stack
burning is prohibited.

(f) Other limitations on acreage allowed to be open field burned are
specified in OAR 603-077-0115(7), 603-077-0119, 603-077-0133(1), and
603-077-0135(1) ,603-007-0139.

(2) Allocation of Acreage:

(a) In the event that total open field burning and propane flaming reg-
istration as of April 1 is less than or equal to the maximum acreage allowed
to be open field burned or propane flamed annually, pursuant to subsection
(1)(a), and (c) of this rule, the Department shall sub-allocate to each grow-
er registrant and each district (subject to daily burn authorization) 100 per-
cent of their respective registered acreage;

(b) In the event that total open field burning and propane flaming reg-
istration as of April 1 exceeds the maximum acreage allowed to be open
field burned or propane flamed annually, pursuant to subsection (1)(a), and
(c), of this rule, the Department may sub-allocate to growers on a pro rata
share basis not more than 100 percent of the maximum acreage limit,
referred to as “grower allocation.”

(c) Transfer of allocations for farm management purposes may be
made within and between fire districts and between grower registrants on a
one-in/one-out basis under the supervision of the Department. The
Department may assist grower registrants by administering a reserve of
released allocation for first come-first served utilization.

(d) In the event that total stack burning registration at the close of the
first registration period of January 2 through January 31 is less than or equal
to the maximum of 250 acres out of the 1000 acre annual allocation pur-
suant to subsection (1)(e) of this rule, for the first stack burn period of
February 5 through May 31, the Department shall sub-allocate to each
grower registrant (subject to daily burn authorization) 100 percent of their
respective registered acreage.

(e) In the event that total stack burning registration at the close of the
first registration period of January 2 through January 31 exceeds the maxi-
mum of 250 acres out of the 1000 acre annual allocation pursuant to sub-
section (1)(e) of this rule, for the first stack burn period of February 5
through May 31, the Department may sub-allocate to each grower registrant
on a pro rata basis not more than 100 percent of the maximum acreage
limit, referred to as “grower allocation.” If any acreage remains unburned
at the end of this first stack burn period, this acreage will be added to the
maximum acreage allowed to be burned during the second burn period pur-
suant to subsections (2)(f)(g)

(f) In the event that total stack burning registration at the close of the
second registration period of September 1 through September 30 is less
than or equal to the maximum of 750 acres allowed to be burned for the sec-
ond stack burn period of October 5 through December 31 pursuant to sub-
section (1)(e) of this rule, the Department shall sub-allocate to each grow-
er registrant (subject to daily burn authorization) 100 percent of their
respective registered acreage;

(g) In the event that total stack burning registration at the close of the
second registration period of September 1 through September 30 exceeds
the maximum of 750 acres out of the 1000 acre annual allocation pursuant
to subsection (1)(e) of this rule, for the second stack burn period of October
5 through December 31, the Department may sub-allocate to each grower
registrant on a pro rata basis not more than 100 percent of the maximum

acreage limit, referred to as “grower allocation.”
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
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Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-
1-09; Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0115
Daily Burning Authorization Criteria

As part of the Smoke Management Program provided for in ORS
468A.590, the Department shall set forth the types and extent of open field
burning, propane flaming, and stack burning to be allowed each day accord-
ing to the provisions established in this section and this Division:

(1) During the active burning season and on an as needed basis, the
Department shall announce the burning schedule over the burning radio
network, or other communication technology method as approved by the
Department, and operated specifically for this purpose or by other appro-
priate means. The schedule shall specify the times, locations, amounts and
other restrictions in effect for open field burning, propane flaming, and
stack burning. The Department shall notify Oregon Emergency
Management of the burning schedule for dissemination to appropriate
Willamette Valley agencies.

(2) Prohibition conditions:

(a) Prohibition conditions shall be in effect at all times unless specif-
ically determined and announced otherwise by the Department;

(b) Under prohibition conditions, no permits shall be issued and no
open field burning shall be conducted in any area except for individual
burns specifically authorized by the Department on a limited extent basis.
Such limited burning may include field-by-field burning, preparatory burn-
ing, or burning of test fires, except that:

(A) No open field burning shall be allowed:

(i) In any area subject to a ventilation index of less than 10.0;

(ii) In any area upwind, or in the immediate vicinity, of any area in
which, based upon real-time monitoring, a violation of federal or state air
quality standards is projected to occur.

(B) Only test-fire burning may be allowed:

(i) In any area subject to a ventilation index of between 10.0 and 15.0,
inclusive, except for experimental burning specifically authorized by the
Department pursuant to OAR 603-077-0135;

(i) When relative humidity at the nearest reliable measuring station
exceeds 50 percent under forecast northerly winds or 65 percent under fore-
cast southerly winds.

(3) Marginal conditions:

(a) The Department shall announce that marginal conditions are in
effect and open field burning is allowed when, in its best judgment and
within the established limits of this Division, the prevailing atmospheric
dispersion and burning conditions are suitable for satisfactory smoke dis-
persal with minimal impact on the public, provided that the minimum con-
ditions set forth in paragraphs (2)(b)(A) and (B) of this rule are satisfied;

(b) Under marginal conditions, permits may be issued and open field
burning may be conducted in accordance with the times, locations,
amounts, and other restrictions set forth by the Department and this
Division.

(4) Hours of burning:

(a) Burning hours shall be limited to those specifically authorized by
the Department each day and may be changed at any time when necessary
to attain and maintain air quality;

(b) Burning hours may be reduced by the fire chief or his deputy, and
burning may be prohibited by the State Fire Marshal, when necessary to
prevent danger to life or property from fire, pursuant to ORS 478.960.

(5) Locations of burning:

(a) Locations of burning shall at all times be limited to those areas
specifically authorized by the Department; except for areas where burning
is restricted or prohibited, as specified in OAR 603-077-0119.

(6) Amounts of burning:

(a) To provide for an efficient and equitable distribution of burning,
daily authorizations of acreages shall be issued by the Department in terms
of single or multiple fire district quotas. The Department shall establish
quotas for each fire district and may adjust the quotas of any district when
conditions in its judgment warrant such action;

(b) Unless otherwise specifically announced by the Department, a one
quota limit shall be considered in effect for each district authorized for
burning;

(c) The Department may issue more restrictive limitations on the
amount, density or frequency of burning in any area or on the basis of crop
type, when conditions in its judgment warrant such action.

(7) Limitations on burning based on air quality:

(a) Should smoke intrusions occur in the Eugene-Springfield area
from the burning of identified species, steep terrain, propane flaming, or
stack burning, pursuant to OAR 603-077-0113, that are in excess of the
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cumulative hours identified below, the minimum allowable effective mixing
height for any additional open field burning for the remainder of the year
shall be as follows:

Cumulative Hours in the — Minimum Effective

Eugene-Springfield Area — Mixing Height (feet)

0-14 hours — No minimum

15-19 hours — 4,000

20-14 hours — 4,500

25 and greater — 5,500

(b) The effective mixing height restrictions in paragraph (a) of this
subsection shall not apply to emergency burning or experimental burning,
pursuant to OAR 603-077-0135 or 603-077-0139.

(8) Limitations on burning based on rainfall:

(a) Open field burning and propane flaming shall be prohibited in any
area for one drying day (up to a maximum of four consecutive drying days)
for each 0.10 inch increment of rainfall received per day at the nearest reli-
able measuring station;

(b) The Department may waive the restrictions of subsection (a) of
this section when dry fields are available as a result of special field prepa-
ration or condition, irregular rainfall patterns, or unusually high evaporative
weather condition.

(9) Other discretionary provisions and restrictions:

(a) The Department may require special field preparations before
burning, such as, but not limited to, mechanical fluffing of residues, when
conditions in its judgment warrant such action;

(b) The Department may designate specified periods following permit
issuance within which time active field ignition must be initiated and/or all
flames must be actively extinguished before said permit is automatically
rendered invalid;

(c) The Department may designate additional areas as priority areas

when conditions in its judgment warrant such action.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 17-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0119
Burning Restrictions and Prohibitions.

The following identifies smoke management requirements for Priority
Areas, Critical Non-Burn Areas, Fire Marshal Buffer Zones, and Problem
Fields, where burning is either restricted or prohibited, in order to further
protect public health and safety from smoke impacts and potential fire haz-
ards:

(1) Priority Areas:

(a) The following are priority areas where open field burning, propane
flaming, and stack burning are restricted by the Department. No priority
area acreage shall be burned upwind of any city, airport, Interstate freeway
within the same priority area. Any burning within a priority area is subject
to field by field authorization of the department.

(A) Within three miles of the city limits of incorporated cities having
populations of 10,000 or greater;

(B) Within three miles of the city limits of the City of Lebanon;

(C) Within one mile of airports servicing regularly scheduled airline
flights;

(D) Areas on the west and east side of and within 1/2 mile of Interstate
I-5, from Portland to the Douglas/Lane County lines;

(E) Areas on the west and east side of and within 1/4 mile of these
highways: 99, 99E, and 99W. Areas on the south and north side of and with-
in 1/4 mile of U.S. Highway 20 between Albany and Lebanon, Oregon
Highway 34 between Lebanon and Corvallis, Oregon Highway 228 from its
junction south of Brownsville to its rail crossing at the community of Tulsa.

(b) Parts of the Interstate I-5 and highway priority areas identified
above are subject to the State Fire Marshal rules for fire safety buffer zones,
which require a noncombustible area be established. See subsection (3) of
these rules.

(c) Each responsible person open field burning, propane flaming, or
stack or pile burning within a priority area shall refrain from burning and
promptly extinguish any burning if it is likely that the resulting smoke
would noticeably affect the priority area.

(2) Critical Non-Burn Areas:

(a) Burning is prohibited in critical non-burn areas. No person shall
cause or allow any open field burning, propane flaming, or stack burning in
the following critical non-burn areas, except as provided in these rules:

(A) Any part of a field that is underneath a power transmission line of
230kV rating or greater, extending 75 feet on either side of the center line
of the power transmission line.

(B) Any part of a field within 500 feet of a hospital
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(C) Any part of a field within 500 feet of a school, when the school is
in session. A school shall be considered not in session during the following
time periods:

(i) During the regular summer closure period, ending 7 days prior to
the first day of regular fall classes. The Department will determine the end
of the regular summer closure period by reviewing each effected schools
regularly published school-year calendar;

(ii) 2 hours after the time the school day is officially over. The official
end of the school day will be determined by the Department as published in
each effected schools regular school-day calendar;

(D) Any part of a field within 500 feet of any airport servicing regu-
larly scheduled airline flights. In cases where an airport does not have reg-
ularly scheduled flights, field by field burning may be authorized by the
Department, in accordance with the requirements in subsection (4) that
apply to problem fields.

(b) It shall be the responsibility of the grower to ensure the critical
non-burn area does not burn. It is recommended that the field stubble either
be flail-chopped, mowed, or otherwise cut close to the ground, and the
loose straw removed so that the field will not sustain an open fire.
Application of water to the critical non-burn area to ensure there is no com-
bustion is also recommended. Should any open fire occur, all flame and
smoke sources shall be immediately and actively extinguished.

(c) Any person conducting open field burning, propane flaming, or
stack burning adjacent to a critical non-burn area shall take appropriate
steps to ensure that the critical non-burn area remains unburned.

(d) Field by field burning may be authorized by the Department with
500 feet of a school that is not in session, subject to the following restric-
tions:

(A) No burning is allowed upwind of the school;

(B) The responsible person burning the field makes a visual observa-
tion to first confirm that there are no children or other persons present on
the school grounds.

(e) When burning near a school or hospital critical non-burn area, or
beyond 500 feet of a school that is not in session, the Department shall take
special precautions to ensure that the prevailing winds do not cause smoke
to impact the school or hospital.

(f) Any field that is intersected by a power transmission line of 230kV
rating or greater shall be registered and burned as two separate fields to
minimize the potential of smoke coming into direct contact with the power
transmission line.

(3) State Fire Marshal Safety Buffer Zones:

(a) State Fire Marshal Rules for fire safety buffer zones, as specified
in OAR 837, division 110, establish a 1/2 mile buffer zone for Interstate I-
5 and the highways listed below in this subsection. No person shall cause
or allow any open field burning, propane flaming, or stack burning in the
following portions of the State Fire Marshal fire safety buffer zones:

(A) Within 1/4 mile of either side of Interstate I-5, from Portland to
the Douglas/Lane County lines.

(B) Within 1/8 mile of either side of the designated roadways listed
below, as specified in the State Fire Marshal Rules in OAR 837, division
110:

(i) ORE 99 — The section from Junction City to Eugene;

(i) ORE 99E — The sections from Oregon City to Salem and from
Albany to Junction City;

(iii) ORE 99W — The entire section from Portland to Junction City;

(iv) US 20 — The section from Philomath to Lebanon;

(v) ORE 22 — The section from ORE 18 to Mehama;

(vi) US 26 — The section from ORE 47 interchange to Portland;

(vii) ORE 34 — The section from Corvallis to Lebanon.

(b) The 1/4 and 1/8 mile safety buffer zone distances identified above
must be a noncombustible area, as defined in the State Fire Marshal Rules.
For all requirements related to the State Fire Marshal Fire Safety Buffer
Zones, see OAR 837, division 110. Nothing in the Departments’ rules
regarding fire safety buffer zones replaces or substitutes for meeting all the
requirements in the State Fire Marshal Rules.

(c) The area beyond the 1/4 and 1/8 mile noncombustible area in the
fire safety buffer zone represents the area that is considered a priority area
as described above in subsection (1)(a)(D) and (E), Burning in this part of
the fire safety buffer zone is subject to the restrictions for priority areas in
subsection (1) of these rules.

(4) Problem Fields:

(a) No problem fields shall be burned without first contacting the
Department to determine what specific weather conditions and smoke man-
agement criteria need to be followed when burning the field, in order pro-
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tect any school, hospital, airport, or other sensitive area, in proximity to the
field.

Stat. Auth.: ORS 561.190

Stats. Implemented: ORS 468A.585

Hist.: DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0131
Burning by Public Agencies (Training Fires)

In order to promote public safety through the training of firefighting
personnel, open field burning on grass seed or cereal grain acreage by a fire
department or rural fire protection district is subject to the following con-
ditions:

(1) Such burning shall be deemed necessary by the official local fire
authority having jurisdiction, and shall be conducted in a manner consistent
with the primary purpose of providing training to fire fighting personnel in
accordance with ORS 468A.020(¢)

(2) Such burning shall be limited to the minimum number of acres and
occasions reasonably needed to ensure adequate fire fighting personnel
training.

(3) Consultation with the Department by the fire department or rural
fire protection district is required in order to identify the appropriate atmos-
pheric dispersion and burning conditions for optimum smoke dispersal to
protect the public from smoke impacts.

(4) No training fires shall be allowed on any acreage that is in a criti-
cal non-burn area, State Fire Marshal safety buffer zone, Priority Area, or
on a Problem Field, and shall comply with the requirements in subsection
(3) of these rules.

Stat. Auth.: ORS 561.190

Stats. Implemented: ORS 468A.585

Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003. f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0133
Prepatory Burning

The Department encourages the preparatory burning of portions of
selected fields to reduce or eliminate potential fire hazards and safety prob-
lems and to expedite the subsequent burning of the field. Such burning shall
be consistent with smoke management considerations and subject to the
following conditions:

(1) Each responsible person shall limit the acres burned to the mini-
mum necessary to eliminate potential fire hazards or safety problems but in
no case exceed five acres for each burn unless specifically authorized by the
Department.

(2) Each responsible person conducting preparatory burning shall
employ backfiring burning techniques.

(3) Each responsible person conducting preparatory burning shall
comply with the provisions of OAR 603-077-0110 through 603-077-0113

and 837-110-010 through 837-110-090.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0135
Experimental Burning

The Department in conjunction with the Department of
Environmental Quality may allow open field burning for demonstration or
experimental purposes pursuant to the provisions of ORS 468A.620, con-
sistent with smoke management considerations and subject to the following
conditions:

(1) Acreage experimentally open field burned, propane flamed, or
stack burned shall not exceed 1,000 acres annually.

(2) Acreage experimentally burned shall not apply to the district allo-
cation or to the maximum annual acreage limit specified in OAR 603-077-
0113(1)(a), (¢), or (d).

(3) Such burning is exempt from the provisions of OAR 603-077-
0115 but must comply with the provisions of 603-077-0110 and 603-077-
0112, except that the Department may elect to waive all or part of the per

acre open field burning or propane flaming fee.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 12-2010, . & cert. ef. 7-12-10

603-077-0137
Burning Fees Outside Willamette Valley

In accordance with ORS 468A.615(1)(b) each person open field burn-
ing perennial or annual grass seed crops in counties outside the Willamette

Valley, shall pay the Department $8.00 for each acre burned.
Stat. Auth.: ORS 561.190
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Stats. Implemented: ORS 468A.585

Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 18-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-1-09;
Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0139
Emergency Open Burning

The OARs regarding Emergency Opening Burning are defined by the
Oregon Department of Environmental Quality in OAR 340-266-0065. If
approved, the open field burning of the emergency burn will be conducted

by the Department in accordance with these rules.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0140
Emergency Burning Cessation

Pursuant to ORS 468A.610 and upon finding of danger to public
health or safety, the Commission or the Department of Environmental
Quality may order temporary emergency cessation of all open field burning

in any area of the Willamette Valley.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 10-2009(Temp), f. & cert. ef. 7-15-09 thru 12-
1-09; Administrative correction 12-23-09; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0145
Propane Flaming

(1) The use of propane flamers, mobile field sanitizing devices, and
other field sanitation methods specifically approved by the Department are
subject to the following conditions:

(a) The field shall first be prepared as follows:

(A) Either the field must have previously been open burned and the
appropriate fees paid; or

(B) The field stubble must be flail-chopped, mowed, or otherwise cut
close to the ground and the loose straw removed so the remaining stubble
will not sustain an open fire.

(b) Propane flaming operations shall comply with the following crite-
ria:

(A) Unless otherwise specifically restricted by the Department
propane flaming may be conducted only between the hours of 9 a.m. and
sunset between June 1 and August 31 of each year and 9 a.m. to 1/2 hour
before sunset between September 1 and October 14 of each year;

(B) Propane flamers shall be operated in overlapping strips, crosswise
to the prevailing wind, beginning along the downwind edge of the field;

(C) No person shall cause or allow propane flaming which results in
sustained open fire. Should sustained open fire create excessive smoke all
flame and smoke sources shall be immediately and actively extinguished;

(D) No person shall cause or allow any propane flaming which results
in visibility impairment on any Interstate highways or roadways specified
in OAR 837-110-0080(1) and (2). Should visibility impairment occur, all
flame and smoke sources shall be immediately and actively extinguished;

(E) The acreage must be registered and permits obtained pursuant to
OAR 603-077-0112;

(F) No person shall cause or allow propane flaming when either the
relative humidity at the nearest reliable measuring station exceeds 65 per-
cent or the surface winds exceed 15 miles per hour;

(G) All regrowth over eight inches in height shall be mowed or cut
close to the ground and removed.

(c) All propane flaming operations shall be conducted in accordance
with the State Fire Marshal’s safety requirements specified in OAR 837-
110-0100 through 837-110-0155;

(d) No person shall cause or allow to be initiated or maintained any
propane flaming or other mobile fire sanitation methods not certified by the
Department on any day or at any time if the Department has determined and
notified the State Fire Marshal that propane flaming is prohibited because
of adverse meteorological or air quality conditions.

(2) The Department may issue restrictive limitations on the amount,
density or frequency of propane flaming or other mobile fire sanitation
methods in any area when meteorological conditions are unsuitable for ade-

quate smoke dispersion, or deterioration of ambient air quality occurs.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 12-2010, f. & cert. ef. 7-12-10

August 2010: Volume 49, No. 8



ADMINISTRATIVE RULES

603-077-0155
Stack Burning

The open burning of piled or stacked residue from perennial or annu-
al grass seed or cereal grain crops used for seed production is allowed sub-
ject to the following conditions:

(1) No person shall cause or allow to be initiated or maintained any
stack burning on any day or at any time if the Department has notified
Oregon Emergency Management that such burning is prohibited because of
meteorological or air quality conditions.

(2) No person shall cause or allow stack burning of any grass seed or
cereal grain residue unless said residue is dry and free of all other com-
bustible and non-combustible material.

(3) Each responsible person shall make every reasonable effort to pro-
mote efficient burning, minimize smoke emissions, and extinguish any
stack burning which is in violation of any rule of the Commission.

(4) No stack burning shall be conducted within any State Fire Marshal
buffer zone “non-combustible ground surface” area (e.g., within 1/4 mile of
Interstate I-5, or 1/8 mile of any designated roadway), as specified in OAR
837-110-0080.

(5) The acreage must be registered and permitted pursuant to OAR
603-077-0112.

(6) Unless otherwise specifically agreed by the parties, after the straw
is removed from the fields of the grower, the responsibility for the further
disposition of the straw, including burning or disposal, and payment of the
appropriate fees, shall be upon the person who bales, removes, controls, or
is in possession of the straw.

Stat. Auth.: ORS 561.190

Stats. Implemented: ORS 468A.585

Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 17-2003, f. & cert. ef. 5-15-03; DOA 22-2004,
f. & cert. ef. 8-10-04; DOA 12-2010, f. & cert. ef. 7-12-10

603-077-0177
Civil Penalty Schedule Matrices

In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation relating to field burn-
ing pertaining to statutes, rules, permits or orders by service of a written
notice of assessment of civil penalty upon the Respondent. The amount of
any civil penalty shall be determined through the use of the following

matrix in conjunction with the formula contained in OAR 603-077-0180:
Civil penalty matrix
Magnitude of Violation — Major — Moderate — Minor
Class I — $6,000 — $3,000 — $1,500
Class IT — $3,000 — $1,500 — $750
Class I — $500 — $250 — $10

No civil penalty issued by the Director pursuant to this matrix shall be
less than fifty dollars ($50) or more than ten thousand dollars ($10,000) for
each day of each violation. This matrix shall apply to the following: Any

violation related to field burning statutes, rules, permits or orders.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 468A.585
Hist.: DOA 2-1998, f. & cert. ef. 3-3-98; DOA 22-2004, f. & cert. ef. 8-10-04; DOA 12-2010,
f. & cert. ef. 7-12-10

Department of Agriculture,
Oregon Dairy Products Commission
Chapter 617

Rule Caption: Amend Administrative Rule for First Processors of
Milk to delete reference to repealed ORS 576.135(3).

Adm. Order No.: ODDC 2-2010

Filed with Sec. of State: 6-21-2010

Certified to be Effective: 6-21-10

Notice Publication Date: 5-1-2010

Rules Amended: 617-010-0085

Subject: Amends Administrative Rule language for First Processors
of Milk to delete reference to repealed ORS 576.135(3) assessments
to be withheld and paid by first processors.

Rules Coordinator: Pete Kent—(503) 229-5033

617-010-0085
Reports to be Filed and Assessments to be Paid to the Commission by
First Processors of Milk

(1) For the purposes of this rule:

(a) “Dairy Products” shall have the meaning set forth in ORS
621.152(3);

(b) “First Processor” means a person who, in the first instance,
engages in the processing or manufacturing of dairy products in this state;
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(c) “Processing” or “Manufacturing” means the heating, drying, mix-
ing, churning, separating, extracting, freezing, combining or otherwise cre-
ating dairy products.

(2) First processors must submit completed and signed assessment
reports on commission-approved forms. Assessment reports shall include
all dairy products processed or manufactured in Oregon in the previous
month. Assessment reports are due in the commission office by 5:00 pm on
the last day of each month.

(3) At the time that reports are due the Commission from the first
processor as required in section (1) of this rule, the first processor shall
attach and forward payment to the Commission for the assessment due as
set forth in each report. The forms shall be signed by the first processor and
filled in with the required data as shown on such forms, including, but not
limited to, the month in which the milk was processed, the gross hundred-
weight, and the total assessment deducted and withheld.

(4) The assessment to be withheld and paid by first processors is one-

fourth of a cent per pound of butterfat.
Stat. Auth.: ORS 576
Stats. Implemented:
Hist.: DP 2-1984, f. 2-14-84, ef. 3-1-84; ODDC 1-2001, f. 8-27-01, cert. ef. 9-1-01; ODDC
2-2010, f. & cert. ef. 6-21-10

Department of Agriculture,
Oregon Potato Commission
Chapter 658

Rule Caption: Changes per diem compensation form $30 to $65
per day.

Adm. Order No.: OPC 1-2010

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 6-1-2010

Rules Amended: 658-040-0005

Subject: Sets per diem stipend to $65 per day for commission mem-
bers who are not eligible in full-time public service. The stipend com-
pensation is for each day which a member is engaged in performance
of official commission duties.

Rules Coordinator: Jennifer Fletcher—(503) 731-3300

658-040-0005
Per Diem Compensation

(1) Subject to the availability of funds in the budget of the commis-
sion, the Oregon Potato Commission must pay any member of the com-
mission, other than a member who is employed in full-time public service,
compensation for each day or portion thereof during which the member is
actually engaged in the performance of official commission duties.

(2) The rate of compensation is $65 per day.

(3) In order to receive compensation, a member must submit to the
Oregon Potato Commission a written claim for compensation by the 20th
day of the calendar month following the month for which the member seeks
compensation. The member must specify the amount of time the member
spent on official commission duties as well as the nature of the duties per-
formed for any day or portion thereof for which the member claims com-

pensation.
Stat. Auth.: ORS 576.304
Stats. Implemented: ORS 576.206 & 576.416
Hist.: OPC 1-2007, f. & cert. ef. 7-17-07; OPC 1-2010, f. 6-29-10, cert. ef. 7-1-10

Department of Agriculture,
Oregon Wheat Commission
Chapter 678

Rule Caption: Reiterates Commissioner qualifications and allows
penalties to be waived by Administrator for good cause.

Adm. Order No.: WHEAT 1-2010

Filed with Sec. of State: 7-15-2010

Certified to be Effective: 7-15-10

Notice Publication Date: 5-1-2010

Rules Adopted: 678-030-0025, 678-030-0027

Rules Amended: 678-010-0050, 678-030-0000, 678-030-0010, 678-
030-0020, 678-030-0030

Subject: The amendments to section 10 allow the Administrator to
waive any penalty under $1,000.00 for good cause. In the past, the
Commission has received requests for penalties to be waived due to
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illness. This would allow the Administrator the flexibility to do that
where appropriate.

The amendments and adoptions to OAR 678 section 30 are need-
ed as clarification following the passage of revisions to ORS 578 in
2009. The proposed changes detail Commissioner qualifications
bringing OWC administrative rules into alignment with statute,
allowing commissioner s to expense reimbursement forms on a quar-
terly basis and eliminating the two, four ear term restriction on Com-
missioner service.

Rules Coordinator: Tana Simpson—(503) 229-6665

678-010-0050
Penalties

(1) Any first purchaser or other person who delays transmittal of
funds beyond the time set by the commission shall pay ten percent of the
amount due for the first month of delay and one and one half percent of the
amount due for each month of delay thereafter.

(2) The commission may by majority vote waive the penalties
described in subsection (1) for good cause. The administrator may waive
the penalties described in subsection (1) if the amount of the penalty is
$1,000 or less, if the penalty was incurred due to illness or other good
cause, and if the administrator is an employee of the commission. Penalties
of $1,000 or less may be waived by the Administrator for illness or good
cause. The Administrator shall report all waived penalties to the commis-
sion on a quarterly basis.

(3) If any first purchaser or other person responsible for transmittal of
the assessment monies to the commission willfully refuses to turn over
assessment monies to be collected, the first purchaser or other person shall
pay an additional penalty equal to twice the amount of the assessment
monies so withheld.

(4) The penalties described in subsections (1) and (3) are in addition

to the penalties prescribed in ORS 578.990.
Stat. Auth.: ORS 576.304 & ORS 578
Stats. Implemented: ORS 576.304 & ORS 578
Hist.: WC 2-1991, f. & cert. ef. 7-15-91; WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 1-
2010, f. & cert. ef. 7-15-10

678-030-0000
Per Diem Compensation

(1) Subject to the availability of funds in the budget of the commis-
sion, the Oregon Wheat Commission must pay any member of the com-
mission, other than a member who is employed in full-time public service,
compensation for each day or portion thereof during which the member is
actually engaged in the performance of official commission duties.

(2) The rate of compensation is limited to $30 per day, pursuant to
ORS 292.495(1).

(3) In order to receive compensation, a member must submit to the
Oregon Wheat Commission a written claim for compensation by the 20th
day of the third calendar month following the month for which the member
seeks compensation. The member must specify the amount of time the
member spent on official commission duties as well as the nature of the
duties performed for any day or portion thereof for which the member

claims compensation.
Stat. Auth.: ORS 292.495, 578.060, 578.090
Stats. Implemented: ORS 578
Hist.. WHEAT 1-2008, f. & cert. ef. 1-11-08; WHEAT 1-2010, f. & cert. ef. 7-15-10

678-030-0010
Reimbursement of Travel and Other Expenses

(1) Subject to sections (2)-(5) of this rule, a member of the Oregon
Wheat Commission, including a member employed in full-time public
service, may receive actual and necessary travel and other expenses actual-
ly incurred in the performance of the member’s official duties.

(2) In order to receive reimbursement of actual and necessary travel
and other expenses, a member must submit to the Oregon Wheat
Commission a written itemized claim for reimbursement supported by
receipts, invoices or other appropriate documentation for travel and other
expenses by the 20th day of the third calendar month following the month
in which the member incurred the expense. The claim for reimbursement
must include the following information for each expense:

(a) Date on which the member incurred the expense; and

(b) Nature of the expense; and

(c) Amount of the expense.

(3) An expense that exceeds $500.00 must be authorized by the
Oregon Wheat Commission before a member incurs the expense.
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(4) For the purposes of this rule, “travel and other expenses” are lim-
ited to reasonable expenses. An expense is reasonable if:

(a) It is an actual expense incurred by a member in carrying out offi-
cial commission business, which is within the member’s scope of responsi-
bilities; and

(b) The expense is necessary to enable the member to carry out offi-

cial commission business.
Stat. Auth.: ORS 292.495, 578.060
Stats. Implemented: ORS 578 & 576
Hist.: WHEAT 1-2008, f. & cert. ef. 1-11-08; WHEAT 1-2010, f. & cert. ef. 7-15-10

678-030-0020
Reimbursement for Hiring a Substitute

(1) As used in OAR 678-015-0010, “other expenses” includes expens-
es incurred by a member of the Oregon Wheat Commission in employing a
substitute to perform duties, including personal duties, normally performed
by the member, which the member is unable to perform because of the per-
formance of official duties and which, by the nature of such duties, cannot
be delayed without risk to health or safety.

(2) The amount that a member may be reimbursed for expenses
incurred in employing a substitute must not exceed $25 per day, pursuant to

ORS 292.495(3).
Stat. Auth.: ORS 292.495, ORS 578.060.
Stats. Implemented: ORS 578
Hist.: WHEAT 1-2008, f. & cert. ef. 1-11-08; WHEAT 1-2010, f. & cert. ef. 7-15-10

678-030-0025
Definitions

The following definitions shall apply in OAR 678-030-0025 to 678-
030-0030.

(1) “Grower member” means a person who has been actually engaged
in growing wheat in this state for the five year period immediately prior to
being appointed to the commission.

(2) “Handler member” means a person engaged in the handling or
processing of wheat produced in Oregon and who has an active interest in
the positive economic development of the wheat industry.

(3) “Public member” means a person who is not associated with the
production or handling of wheat and who has an active interest in the pos-

itive economic development of the wheat industry.
Stat. Auth.: ORS 578.090.
Stats. Implemented: ORS 578
Hist.: WHEAT 1-2010, f. & cert. f. 7-15-10

678-030-0027
Number and Qualifications of Voting Commissioners

(1) The Oregon Wheat Commission will include six voting commis-
sioners appointed by the Director of the Oregon Department of Agriculture.

(2) Voting commissioners will have the following qualifications
throughout their terms of office:

(a) All voting commissioners must be United States citizens residing
in the state of Oregon.

(b) Five voting commissioners must be grower members.

(A) Not fewer than three of the five grower members must be engaged
in growing wheat in the area comprised of Umatilla, Morrow, Gilliam,
Sherman, Wasco and Jefferson Counties.

(B) Not fewer than one of the five grower members must be engaged
in growing wheat in the area of the state of Oregon that lies east of the sum-
mit of the Cascade Mountains and that is not within Umatilla, Morrow,
Gilliam, Sherman, Wasco or Jefferson Counties.

(C) Not fewer than one of the five grower members must be engaged
in growing wheat in the area of the state of Oregon lying west of the sum-
mit of the Cascade Mountains.

(D) One voting commissioners must be a public member.
Stat. Auth.: ORS 578

Stats. Implemented: ORS 578

Hist.: WHEAT 1-2010, f. & cert. ef. 7-15-10

678-030-0030
Term Limits

Each grower member and public member of the commission shall be
appointed to a four-year term. Should a vacancy occur, the Director of the

ODA would appoint a replacement for the remainder of the term.
Stat. Auth.: ORS 578
Stats. Implemented: ORS 578
Hist..: WHEAT 1-2008, f. & cert. ef. 1-11-08; WHEAT 1-2010, f. & cert. ef. 7-15-10
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Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Rule updates definition of “pattern of violation”
used in enforcement penalty matrix.

Adm. Order No.: BCD 9-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 9-30-10

Notice Publication Date:

Rules Amended: 918-001-0036

Subject: This rule updates the definition of a “pattern of violation”
that is used by the different advisory boards of the State Building
Codes Division in applying the civil penalty matrix for enforcement
cases. The civil penalty imposed for a violation is increased where
there is a pattern of violation. The amended rule changes the defi-
nition of “pattern of violation” to a five year period for all violations.
Rules Coordinator: Dolores Wagner—(503) 373-1258

918-001-0036
Guidelines for Civil Penalties

(1) Scope and Authority. This rule sets guidelines for assessing a civil
penalty under ORS 446.995 & 455.895.

(2) Definitions. For the purposes of this rule:

(a) “Continuing offense” or “continuing violation” means violation of
a code, rule or law on one or more additional days after having been noti-
fied of the violation or ordered to correct the act, or the failure to act. A con-
tinuing violation is subject to a civil penalty each day the violation contin-
ues after notification.

(b) A “directive” includes, but is not limited to, a notice or warning,
citation, order, consent decree or settlement agreement, rule, law, code
requirement, or agency interpretation.

(c) “Pattern of violation” means two or more prior violations during a
five-year period of any provision of ORS Chapter 446, 447, 455, 460, 479,
480, or 693, or the state building code as defined in ORS 455.010, whether
or not a penalty was assessed. A pattern of violation is calculated within a
five-year period from the date of the latest violation.

(3) A licensed person or contractor who performs an act resulting in
an unsafe installation or a health and safety hazard, structural or financial
damage, performs or allows another to perform work requiring a license
without an appropriate license, violates a previous directive, or exhibits a
pattern of violation may have their license, registration or certificate condi-
tioned, suspended, or revoked.

(4) Civil penalties may be assessed by a board, the Director, or a
board’s designee acting as agent for a board. A board or the Director may
take into account any appropriate factors, including previous directives, in
determining the penalty amount or conditions within an order. The statuto-
rily defined maximum penalty may only be assessed upon a finding of a
pattern of violation.

(5) Civil penalties may be assessed in addition to, or in lieu of, the
conditioning, suspension, or revocation of a license, certificate of compe-
tency, or similar authority issued by the Director.

(6) The Director may, subject to approval of a board, develop a penal-
ty matrix for the board’s use to promote equity and uniformity in proposing
the amount and terms of civil penalties and conditions under which the
penalties may be modified based on the circumstances in individual cases.

(7) If a dispute concerning the application of the state building code
as defined in ORS 455.010 is appealed to a local appeals board, to a board
under ORS 455.690 or to the program chief under ORS 455 .475:

(a) A civil penalty that is being appealed, may be stayed until after
resolution of the appeal or interpretation. If corrections are necessary, a
civil penalty may be stayed for 30 calendar days or the time frame estab-
lished in the appeal or in the interpretation process.

(b) An administrative appeal will not stay civil penalties when they
were assessed for failure to obtain a permit unless the appeal involves deter-
mining whether a permit was necessary.

(c) The person seeking the appeal or interpretation has the obligation
to notify the Director of the appeal for the purpose of granting a stay of the
civil penalty.

(8) Violations of ORS Chapters 446, 447, and 479 and ORS
455.020(2) and 455.610, wherein defects are noted by an inspector in an
element of assembly or construction, shall not be considered a violation for
the purposes of this section if the violation is corrected and an inspection
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request made in 20 calendar days unless extended in writing by the build-
ing official.
(9) The Building Codes Division shall forward a copy of final orders

to the Construction Contractors Board.
Stat. Auth.: ORS 446.995 & 455.895
Stats. Implemented: ORS 446.995 & 455.895
Hist.: BCD 35-2002, f. 12-31-02, cert. ef. 1-1-03; BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05;
BCD 22-2008, f. 9-30-08, cert. ef. 10-1-08; BCD 9-2010(Temp), f. & cert. ef. 7-1-10 thru 9-
30-10

Rule Caption: Housekeeping amendments to implement a certifi-
cation renewal process as required by House Bill 3462 (2009).
Adm. Order No.: BCD 10-2010

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 6-1-2010

Rules Amended: 918-281-0020, 918-695-0400

Subject: These rules are necessary housekeeping changes to the divi-
sion’s rules as a result of the passage of House Bill 3462 during the
2009 legislative session. OAR Chapter 918, Division 98 rules were
noticed and amended to require an Oregon Inspector Certification
(OIC) for all building officials, inspectors, and plan reviewers and
renewal of that certification every three years. Division 98 rules lay
out the application requirements and fees for obtaining or renewing
an OIC. These rules update references to electrical and plumbing
inspectors in divisions 281 and 695 to agree with amendments made
to chapter 918, division 98 but were not included in the hearing
notice for the hearing held on December 19, 2009.

Rules Coordinator: Dolores Wagner—(503) 373-1258

918-281-0020
Electrical Specialty Code Inspector Certification

(1) Scope: An Electrical Specialty Code inspector:

(a) Inspects electrical installations regulated by the Oregon
Electrical Specialty Code;

(b) Inspects electrical installations regulated by the Oregon
Residential Specialty Code; and

(c) May do electrical plan reviews as provided in OAR 918-311-0040.

(2) Qualifications: To qualify for the certification, the individual must
have the following training or experience or both:

(a) Four years experience as a licensed general journeyman electrician
and a valid Oregon general supervising electrician license;

(b) A four-year Bachelor of Science degree in electrical engineering,
plus three years approved experience in design, inspection, or supervision
of installations covered by the National Electrical Code or Oregon
Electrical Specialty Code; or

(c) Equivalent experience or qualifications approved by the board.

(3) Application for Certification: A person seeking certification under
this rule must apply for an Oregon Code Certification as provided in OAR
918-098-1025.

(4) All applicants must pass a board-approved examination with a
minimum grade of 75 percent covering:

(a) The Oregon Electrical Specialty Code and electrical provisions
of the Oregon Residential Specialty Code; and

(b) Electrical theory, design, installation, and materials.

(5) A person who is certified under this rule must also possess a valid
Oregon Inspector Certification issued under OAR 918-098-1025 prior to
performing electrical inspections or plan reviews.

(6) Persons qualifying under subsection (2)(b) or (c) of this rule must
pass the Oregon general supervising electrician license examination with a
minimum grade of 75 percent. An Oregon general supervising electrician
license may not be issued to applicants under these subsections.

(7) For purposes of this rule, one year of experience equals 2,000
hours.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 455.720

Stats. Implemented: ORS 455.720

Hist.: BCD 19-1996, £. 9-17-96, cert. ef. 10-1-96; BCD 23-2000, f. 9-29-00, cert. ef. 10-1-00;

BCD 16-2005(Temp), f. & cert. ef. 7-7-05 thru 12-31-05; BCD 24-2005, f. 9-30-05, cert. ef.

10-1-05; BCD 4-2006, f. 3-31-06, cert. ef. 4-1-06; BCD 19-2006, f. 12-29-06, cert. ef. 1-1-

07; BCD 10-2010, f. & cert. ef. 7-1-10

918-695-0400
Rules Establishing Certification for Plumbing Inspectors

(1) Scope. To promote effective and uniform enforcement of the
Oregon Plumbing Specialty Code by improving the competence of
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plumbing inspectors, this rule establishes minimum training and experience
qualifications to make inspections for compliance with the Oregon
Plumbing Specialty Code.

(2) A plumbing inspector:

(a) Inspects plumbing installations regulated by the Oregon Plumbing
Specialty Code;

(b) Inspects plumbing installations regulated by the Oregon
Residential Specialty Code; and

(c) May do plumbing plan reviews as provided in OAR 918-780-
0040.

(3) Limits on Municipalities. Nothing in the rules prohibits a local
government from establishing additional requirements in the selection and
hiring of plumbing inspectors. Nothing in OAR chapter 918, divisions 750
to 785 is intended to dictate the internal administrative organization of a
city or county or to limit or otherwise affect the authority of a municipali-
ty to dismiss or suspend an inspector.

(4) Plumbing inspectors must meet continuing education require-
ments established by the division under OAR 918-098-1450.

(5) Application for Certification. A person seeking certification under
this rule must apply for an Oregon Code Certification as provided in OAR
918-098-1025.

(6) Qualifications. An applicant will be certified as a plumbing
inspector under this rule if the following minimum qualifications are met:

(a) Experience and Training:

(A) 3 years of employment and experience as a Journeyman Plumber,
with an Oregon Journeyman Plumber’s license or its equivalent;

(B) A degree in mechanical engineering or certitied professional reg-
istration with 2 years of work experience in plumbing design, installation,
or inspection;

(C) 4 years of work experience in the inspection of plumbing instal-
lations of which at least 2 years is of commercial, industrial, and multi-fam-
ily structures, or if the 4 years of work experience is in the inspection of res-
idential installations, the completion of a division-approved plumbing
inspector training program; or

(D) Experience and training equivalent to paragraphs (A), (B), and
(C) of this subsection; or

(E) Persons certified as Oregon one and two family dwelling plumb-
ing inspectors as of April 1, 1998 and completing five years of plumbing
inspection experience are considered qualified to sit for examinations as a
plumbing inspector.

(b) Examination: Passing a board-approved examination on the
Oregon Plumbing Specialty Code covering plumbing theory, inspection
techniques, communication skills, public relations, design, installation,
statutory rules, authority, and materials.

(7) Training:

(a) Upon application, the division may examine and evaluate any pro-
gram or facility established by a municipality or educational institution for
the training of plumbing inspectors.

(b) If the division finds that a training program meets the minimum
requirements established pursuant to this rule, the division shall, in writing,
certify the training program as qualified for such time and conditions as the
division may prescribe. An individual complies with any minimum require-
ment for plumbing inspector established pursuant to classification and
requirements in this rule after satisfactorily completing a training program
certified under this rule.

(8) A person issued a plumbing inspector certification or a limited
plumbing inspector building sewers certification under this rule must also
possess a valid Oregon Inspector Certification issued under OAR 918-098-
1025 prior to performing plumbing inspections or plan reviews.

(9) Special Certification:

(a) Limited Certification. The division, with board approval, may
issue a limited certification for special types of inspections. Such limited
certification will only be issued after the applicant passes an appropriate
test of knowledge and ability;

(b) Limited Plumbing Inspector — Building Sewers. Limited certifi-
cation for plumbing inspection of building sewers from five feet outside the
building to the disposal terminal or connection with a main sewer line may
be issued. To be certified, an applicant must have the following qualifica-
tions:

(A) A Journeyman Plumber License;

(B) Two years’ experience in sewer design, installation, or inspection;
or

(C) Experience and training equivalent to paragraph (A) or (B) of this
subsection approved by the board; and
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(D) Passing a board-approved examination on code, materials, and
installation practices for building sewers and sewers.

(10) For purposes of this rule, one year of experience is equal to 2,000
hours.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 455.720

Stats. Implemented: ORS 455.720

Hist.: DC 39, f. 1-6-75, ef. 2-1-75; DC 79, f. 6-16-76, ef. 8-1-76; DC 102, f. & ef. 11-1-77;

DC 1-1979, f. & ef. 1-5-79; DC 5-1979(Temp), f. & ef. 3-5-79; DC 9-1979, f. & ef. 6-8-79;

DC 1-1983, f. & ef. 1-3-83; DC 6-1985, f. & ef. 2-8-85; Renumbered from 814-021-0109;

BCA 14-1992, f. 6-29-92, cert. ef. 7-1-92; BCD 6-1998, f. 3-2-98, cert. ef. 4-1-98,

Renumbered from 918-750-0050; BCD 21-1998, f. 9-30-98, cert. ef. 10-1-98; BCD 22-2000,

£.9-19-00, cert. ef. 10-1-00; BCD 16-2005(Temp), f. & cert. ef. 7-7-05 thru 12-31-05; BCD

24-2005, f. 9-30-05, cert. ef. 10-1-05; BCD 4-2006, f. 3-31-06, cert. ef. 4-1-06; BCD 19-

2006, f. 12-29-06, cert. ef. 1-1-07; BCD 10-2010, f. & cert. ef. 7-1-10

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Biennial Adjustment to Securities Fees; IARD
Licensing Investment Advisers.

Adm. Order No.: FCS 8-2010

Filed with Sec. of State: 6-22-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 5-1-2010

Rules Amended: 441-049-1001,441-175-0002,441-175-0100, 441-
175-0165

Subject: Based on analysis of securities fees in other states, the
amendments to these rules impact the filing fees for unit investment
trusts, broker-dealers, and broker-dealer salespersons. For unit invest-
ment trusts, the initial notice fee increases from $350 to $500 per
portfolio, and the renewal fee increases from $350 to $500 per port-
folio. For a broker-dealer, the renewal license fee increases from
$200 to $250. For a broker-dealer salesperson, the initial license fee
increases from $50 to $55. Oregon law allows the Director of Con-
sumer and Business Services to establish procedures for licensing
investment advisers and to coordinate licensing with any national
registration, licensing or notice filing system. The amendment to the
application procedures for licensing state investment advisers stream-
lines the licensing process by requiring applicants to apply for an
Oregon license through the Investment Adviser Registration Depos-
itory (IARD), an online database that the Financial Industry Regu-
latory Authority (“FINRA”) administers and eliminates paper filing.
Rules Coordinator: Shelley Greiner—(503) 947-7484

441-049-1001
Fees for Federal Covered Securities Notice Filings

Pursuant to ORS 59.049, for new filings received on or after July 1,
2010 or renewal filings effective on or after July 1, 2010, the Director sets
the following fees for notice filings for federal covered securities:

(1) For an investment company, other than a unit investment trust, an
initial and renewal notice filing fee of $500 per portfolio. Issuers may sub-
mit filings containing multiple portfolios, provided the portfolios are iden-
tified in the Form NF and correct fees are paid.

(2) For a unit investment trust notice filing, an initial fee of $500 per
portfolio and a renewal fee of $500 per portfolio. Issuers may submit filings
containing multiple portfolios, provided the portfolios are identified in the
Form NF and correct fees are paid.

(3) For a notice filing for offerings to qualified purchasers, or of fed-
erally exempt securities or federally exempt transactions pursuant to section
18(b)(3) or (4), other than section 18(b)(4)(D), of the Securities Act of
1933, as amended, a fee of $200. No renewal notice filing or fee is required.

(4) For a Regulation D Rule 506 offering notice filing, a fee of $250.

No renewal notice filing or fee is required.
Stat. Auth.: ORS 59.049
Stats. Implemented: ORS 59.049
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04; FCS 3-2006, f. & cert. ef. 5-4-06; FCS 8-2010, f. 6-22-10, cert. ef. 7-1-10

441-175-0002
Fees for Licensing or Notice Filing of Firms and Individuals

Pursuant to ORS 59.175, the Director sets the following fees for
licensing or notice filing of firms and individuals:

(1) For a broker-dealer, an initial license fee of $250 and a renewal
license fee of $250;
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(2) For a state investment adviser, an initial license fee of $200 and a
renewal license fee of $200;

(3) For a federal covered investment adviser, an initial notice filing fee
of $200 and a renewal notice filing fee of $200;

(4) For a broker-dealer salesperson, an initial license fee of $55 and a
renewal license fee of $50;

(5) For an investment adviser representative, an initial license fee of
$50 and a renewal license fee of $50;

(6) For an agent of an issuer, an initial license fee of $50 and a renew-
al license fee of $50; and

(7) For a filing for use of a trade name or an assumed business name,

a one time fee of $50.
Stat. Auth.: ORS 59.175
Stats. Implemented: ORS 59.175
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04; FCS 8-2010, f. 6-22-10, cert. ef. 7-1-10

441-175-0100
Applications for Licensing of Investment Advisers

(1) An applicant for licensing as a state investment adviser must apply
through IARD.

(2) An applicant must submit:

(a) To the IARD:

(A) A completed Form ADV, including Parts 1 and 2 of Form ADV;

(B) An investment adviser licensing fee as required by OAR 441-175-
0002;

(C) At least one completed Form U-4 (Uniform Application for
Securities Industry Registration or Transfer available from the Securities
Section). All licensed state investment advisers must have at least one rep-
resentative licensed continuously throughout the licensing period of the
investment adviser; and

(D) A licensing fee for each investment adviser representative as
required by OAR 441-175-0002.

(b) To the Director:

(A) A surety bond or letter of credit pursuant to OAR 441-175-0110
if the person is an Oregon based state investment adviser applicant;

(B) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the Director within 30 days following the change;

(C) A copy of any proposed client contracts if the applicant is an
Oregon based state investment adviser; and

(D) Any form or portion of any form which cannot be submitted
through IARD.

(3) An Oregon based investment adviser applicant who has custody or
possession of a client’s funds or securities or requires payment of advisory
fees six months or more in advance and in excess of $500 per client must
file with the Director financial statements as defined in OAR 441-011-0040
and prepared by an “independent accountant” as defined in OAR 441-175-
0010(6) as follows:

(a) If the applicant has been in operation for more than two years, and
the application is made less than 90 days after the end of the applicant’s fis-
cal year, the applicant must provide financial statement for the two most
recent fiscal years, not including the most recently completed fiscal year.

(b) If the applicant has been in operation for less than two years, the
applicant must provide financial statements for the periods of operation.

(c) If the year-end financial statements are dated more than 90 days
from the date of the completed application, the applicant must provide
interim financial statements that were completed within 90 days of the
application.

(4) All applicants must comply with the provisions of OAR 441-175-
0070.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285

Stats. Implemented: ORS 59.175(1) & 59.205(2)

Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0067.4; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 8-1994, f.
& cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS
2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04; FCS
8-2010, f. 6-22-10, cert. ef. 7-1-10

441-175-0165
Renewal of the Licenses of Non-NASD Broker-Dealers or State
Investment Advisers, and Their Salespersons or Investment Adviser
Representatives

(1) Effective Date of Licenses. The licenses of a non-FINRA broker-
dealer or state investment adviser (employer), and the licenses of their
salespersons or investment adviser representatives, expire 12 months fol-
lowing the date of original licensing or last renewal of the license of the
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employer unless otherwise renewed pursuant to this rule. Provided, howev-
er, that any license of a state investment adviser or investment adviser rep-
resentative who has filed an application through IARD will expire on
December 31 of each year unless renewed through IARD.

(2) Timely Application. In order to prevent automatic expiration of an
order of licensing or renewal, an applicant for renewal should file a com-
plete application no less than 30 days prior to the expiration date of the cur-
rent order of licensing or renewal. Applications not timely filed will be
processed, but no assurance can be given that an order of renewal will be
issued prior to expiration of a previous order.

(3) Incomplete Applications. Incomplete applications will not be
processed.

(4) IARD License Renewal. To renew a license, a state or federal cov-
ered investment adviser which has previously licensed through IARD must
submit the following items to the IARD, to the extent the IARD is capable
of accepting those items, and otherwise to the Director:

(a) An employer renewal fee as set in OAR 441-175-0002;

(b) A renewal fee as set in OAR 441-175-0002 for each licensed
investment adviser representative;

(c) Any amendments to Form ADV or Form U-4, pursuant to OAR
441-175-0105, which have not previously been submitted.

(5) Non-FINRA License Renewal. To renew a license, a non-FINRA
broker-dealer must submit the following items to the Director:

(a) A non-FINRA broker-dealer renewal form;

(b) An amended Form BD or ADV, pursuant to OAR 441-175-0105,
if there have been material changes since the most recent filing of the
appropriate form;

(c) The name of the person who is the supervisor of the employer’s
operations. When a new supervisor is appointed, the employer must file the
change with the Director;

(d) A salesperson renewal form for each salesperson to be renewed,
signed by both the salesperson and the employer;

(e) An employer renewal fee as set in OAR 441-175-0002, except as
provided in section (7) of this rule;

(f) A salesperson renewal fee as set in OAR 441-175-0002 for each
salesperson to be renewed, except as provided in section (7) of this rule; and

(6) Financial Information. If the applicant for renewal is an Oregon
based state investment adviser, the renewal applicant must submit the fol-
lowing financial information:

(a) If the investment adviser has or will have custody of client funds
or securities, or will require payment of advisory fees six months or more
in advance and in excess of $500 per client, the latest annual balance sheet
which must be audited by an “independent accountant,” as defined pursuant
to OAR 441-175-0010(6);

(b) For all other investment advisers, the latest annual balance sheet
which may be audited, reviewed or compiled, prepared by an “independent
accountant,” as defined pursuant to OAR 441-175-0010(6); and

(c) If the latest annual balance sheet and statement of income or oper-
ations is not current within 90 days of renewal, an interim balance sheet
must be submitted.

(7) Prorated Renewal Fee. Any federal or state investment adviser
transitioning onto IARD shall pay a prorated renewal fee for the employer
and any previously licensed investment adviser representative in the year of
the transition calculated from the month the existing notice filing or license
expires, as shown in the following table: [Table not included. See ED.

NOTE.]
[ED. NOTE: Table referenced are available from the agency.]
Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285
Stats. Implemented: ORS 59.175(1), 59.185 & 59.205
Hist.: FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 8-1994,
f. & cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01;
FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04;
FCS 8-2010, f. 6-22-10, cert. ef. 7-1-10

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Adopt changes in Division 4, Agriculture.

Adm. Order No.: OSHA 4-2010

Filed with Sec. of State: 7-8-2010

Certified to be Effective: 1-1-11

Notice Publication Date: 3-1-2010

Rules Adopted: 437-004-0251

Rules Amended: 437-004-0002, 437-004-0003, 437-004-0099, 437-
004-0240, 437-004-1305
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Rules Repealed: 437-004-0004, 437-004-0250
Subject: These changes result from legislation, input from the reg-
ulated community and input from Oregon OSHA staff.

Changes to Subdivision 4/A, Agriculture/General Subjects, at
OAR 437-004-0002, Scope, cross-reference and clarify the SIC and
NAICS codes to which the Division 4 rules apply. One note speci-
fies the criteria for classification of an employer under SIC 0723/
NAICS 115114 (Crop Preparation Services for Market) as an agri-
cultural employer (Division 4) or a general industry employer (Divi-
sion 2). Another note, with SIC 0831/ NAICS 113210 clarifies when
“tree farms” are agricultural employers as opposed to Division 7/
Forest Activities employers. A duplicate rule for adoption of the
Worker Protection Standard (OAR 437-004-0004) was eliminated.
In OAR 437-004-0099, General Standards, a requirement at (1)(b)
was rewritten in plain language to read: “Keep all safeguards or
devices operating properly and fully effective at providing the pro-
tection originally intended.” At (3), rules for inspecting workplaces,
and at (4)(a), rules for investigating time-loss injuries and illnesses
were cross-referenced with the numbering changes in 4/C Safety
Committees and Safety Meetings. Current contact information is pro-
vided for the Wage and Hour Division of the Bureau of Labor and
Industries in a note about “Employment of Minors.”

Changes in Subdivision 4/C, Safety Awareness, fulfill Oregon
OSHA's responsibility under a recent legislative mandate to require
all Oregon employers, regardless of size, to have either a safety com-
mittee or to hold safety meetings.

The former safety committee rule, OAR 437-004-0250 is
repealed on the effective date, January 1,2011, and is being replaced
with OAR 437-004-0251, Safety Committees and Safety Meetings,
incorporating the changes required by the legislative mandate. At (1),
the scope of the rule is defined as all agricultural employers with
workers, excluding seasonal workers. All employers with workers
can have a safety committee. The number of (nonseasonal) workers,
both full-time and part-time, per location determine whether the
employer also has the option of holding monthly safety meetings
instead of having a safety committee. The General Requirements are
found at (2); requirements for Safety Committees are listed within
(3); and requirements for Safety Meetings are found within (4).

The special needs of agricultural employers are addressed by
maintaining separate safety orientation requirements for employers
of seasonal workers, as outlined in OAR 437-004-0240, Safety Ori-
entation for Seasonal Workers. The March, 2010 proposal included
a change to the definition of “seasonal worker” that would have lim-
ited the period of time that a worker could be considered “season-
al” to “three or fewer months in a calendar year.” The majority of
commenters who expressed an opinion, either in writing during the
comment period or in testimony at one of the two hearings, were
opposed to revising the definition for a variety of reasons. The orig-
inal definition was maintained in the final rule: Seasonal workers are
“employed in a job tied to a certain time of year by an event or pat-
tern and for not more than 10 months in a calendar year.” Addition-
al notes were added to this section to cross reference and explain the
minimum training and orientation requirements for seasonal work-
ers who perform only “hand labor operations” as defined in the rule.

The March, 2010 proposal also included a requirement in OAR
437-004-0240 that the “provider of this basic safety awareness infor-
mation must be able to understand and respond to worker’s ques-
tions.” Commenters at both hearings noted that this would have the
effect of requiring all employers to have persons fluent in all the lan-
guages of all their employees as trainers. They felt that this would
create a logistical problem, a financial hardship, and a potential legal
liability. This language was removed from the final version.

The Division 4/C rules for employers of both seasonal and non-
seasonal workers now specifically state — at OAR 437-004-
0240(2)(b) and 437-004-0251(2)(b) — that safety awareness infor-
mation must be communicated “in a manner that workers can
understand.” Employers with employees who have language barri-
ers must “include content that is either translated into the language
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used to hire and supervise these employees or that is otherwise effec-
tively conveyed, such as through visual media.” Commenters at both
hearings recognized the importance of providing effective training
but commented that it would take time and resources to put togeth-
er effective multi-language or visual training materials.

Changes in Subdivision 4/K, Agriculture/ Medical and First
Aid, at OAR 437-004-1305, are mostly stylistic, putting the existing
requirements for first aid, emergency medical treatment, the emer-
gency medical plan, and emergency eyewash and safety showers into
clearer language. At (3) Medical treatment and services, the March,
2010 proposal included a requirement for employers to: (a) “assure
the availability of emergency medical services for injured or sick
employees” and (b) “promptly call the emergency services to pro-
vide treatment.” This revision concerned some commenters because
it could be interpreted to mean that the employer must “call an ambu-
lance” even for minor injuries. The final rule returns to the original
wording: “Emergency medical services for injured or sick employ-
ees must be available and summoned in time to give appropriate
treatment for the circumstances.” The original definition of “emer-
gency medical service” is also restored in the final rule: “Emergency
medical service is care by a medically trained person such as in a hos-
pital, clinic, ambulance or rescue vehicle.”

The March, 2010 proposal to (5), Emergency eyewash and show-
er facilities, are rewritten for the final rule to address concerns by
commenters. The final rule clarifies when eyewash, shower equip-
ment, or both are required and defines the minimum standards for
both plumbed (potable) and self-contained systems. In the final rule,
employers must provide employees with an emergency eyewash,
shower equipment, or both to decontaminate themselves, based on
the hazard, when: “(A) Employees use a chemical substance that can
cause corrosion or permanent tissue damage to the eyes or when the
body may be exposed to quantities of materials which are either cor-
rosive or toxic by skin absorption; or (B) Employees handle pesti-
cide products labeled with the signal words”Danger” or “Dan-
ger/Poison” and with a first-aid section on the label that requires
rinsing for 15-20 minutes for eye or skin exposure.”

Most of those commenting on this section focused on the use of
pesticide products, and used the phrase “the label is the law” to
express their belief that no additional requirements are necessary.
Oregon OSHA has chosen to clarify when our eyewash and shower
equipment requirements apply both in more general terms that apply
to all chemical substances that may be present in the workplace and,
for these types of products, based on what the pesticide label
requires.

Decontamination systems are no longer linked to a fixed or mobile
site but is related to the hazard. The employer may determine which
type of equipment to use, whether plumbed, potable water systems
or self-contained units, but each must meet the requirements in 437-
004-1305(5)(b).

Based on comments received, Oregon OSHA is delaying the effec-
tive date to January 1, 2011, for all changes in this rulemaking.

Please visit OR-OSHA’s web site at www.orosha.org
Rules Coordinator: Sue C. Joye—(503) 947-7449

437-004-0002
Scope

Standard Industrial Classifications — division 004, Agriculture,
applies only to employers with the following Standard Industrial
Classifications (SIC) or North American Industrial Classification system
(NAICS) codes.

NOTE: If you don’t know your code, contact your Workers’ Compensation Insurance
carrier.

SIC  NAICS
01 111 — All Groups.
02 112 — All Groups.

0711
0721

115112 — Soil Preparation Services.

115112 — Crop Planting, Cultivating, and Protection.

0722 115113 — Crop Harvesting, Primarily by Machine.

0723 115114 — Crop Preparation Services for Market: Except Cotton Ginning.
NOTE: SIC 0723 (NAICS 115114), Division 4, Agriculture covers growers who:
(1) Buy farm products for resale to the general public. These products may be
cleaned, sorted, graded, dried whole, bagged or packaged, but are not processed.
Examples of processing include cutting, canning, freezing, pasteurizing and homog-
enizing.
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(2) Grow 51 percent or more of the sold crops themselves, but also buy farm products
for resale to anyone other than the general public. These products may be cleaned,
sorted, graded, dried whole, bagged, or packaged, but are not processed. Examples of
processing include cutting, canning, freezing, pasteurizing and homogenizing.

0761 115115 — Farm Labor Contractors and Crew Leaders.

0762 115116 — Farm Management Services.

0811 111421 — Christmas Tree Growing and Harvest.

0831 113210 — Forest Nurseries and Gathering of Forest Products.

NOTE: Division 4, Agriculture, covers forest nursery employers growing:

(1) Seedlings for reforestation.

(2) Trees for purposes other than lumber, pulp, or other wood products.

Division 7, Forest Activities, covers employers:

(1) Growing trees for lumber, pulp, or other wood products.

(2) Gathering seeds, needles, bark, and other secondary forest products.

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Hist.: OSHA 4-1998, f. 8-28-98, cert. ef. 10-1-98; OSHA 9-2006, f. & cert. ef. 9-22-06;
OSHA 4-2010, f. 7-8-10, cert. ef. 1-1-11

437-004-0003
Exclusive Coverage

Division 4, Agriculture, and parts of division 1, General
Administrative Rules, are the only Oregon OSHA standards that apply to
employers in 437-004-0002. Employers in 437-004-0002 will not be cited
from standards in division 2 or division 3, Construction, unless division 4
states they are applicable.

(1) The following parts of division 1 DO NOT apply to Agriculture.
This division has language covering their subjects.

(2) 437-001-0760 Rules for all Workplaces. 437-004-0099 General
Standards applies instead.

(3) 437-001-0765 Safety Committees and Safety Meetings. 437-004-

0251 Safety Committees and Safety Meetings applies instead.
NOTE: ORS 654 (The Oregon Safe Employment Act) and specifically 654.010,
commonly referred to as the General Duty Clause, applies to all places of employ-
ment in Oregon.
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Hist.: OSHA 4-1998, f. 8-28-98, cert. ef. 10-1-98; OSHA 4-2010, f. 7-8-10, cert. ef. 1-1-11

437-004-0099
General Standards

(1) Miscellaneous.

(a) Conspicuously post warning signs, danger signs, warning flags,
warning lights, or similar devices where hazards not otherwise adequately
guarded warrant their use.

(b) Keep all safeguards or devices operating properly and fully effec-
tive at providing the protection originally intended.

(c) Erect protective barriers or suitable guards when covers over open-
ings are removed or excavations made in places accessible to workers or
vehicles.

(d) Do not allow the use of intoxicating liquor or drugs on the job. Do
not allow anyone to work with impaired ability to work safely.

(e) Do not allow horseplay, scuffling, practical jokes or any other sim-
ilar activity.

(2) Supervision and competency.

(a) Require employees to demonstrate their ability to work safely.

(b) Provide enough supervision over employees to ensure and enforce

compliance with safe operating procedures and practices.
NOTE: It is not the meaning of this rule to require a supervisor on every part of any
operation, nor to prohibit workers from working alone.

(c) Take all reasonable means to require employees:

(A) To work and act in a safe and healthful manner;

(B) To work in compliance with all applicable safety and health rules;

(C) To use all means and methods, including but not limited to, lad-
ders, scaffolds, guardrails, machine guards, safety belts and lifelines, nec-
essary to work safely where employees are exposed to a hazard;

(D) Not to remove, displace, damage, destroy or carry off any safety
device, guard, notice or warning provided for use in any employment or
place of employment where safety and health rules require such use.

(d) Use a procedure, appropriate for the work, to check on the well-
being of workers whose duties require them to work alone or in isolation.
Instruct all workers about the procedure.

NOTE: A two-way system of signals, thoroughly understood by both parties or other

form of two-way communication is acceptable. Motor noise is not acceptable as con-

tact or as an indication of well-being.

(e) Employers must provide all health hazard control measures neces-
sary to protect the employees’ health from harmful or hazardous conditions
and must maintain those control measures in good working order and
assure their use.

(f) Employers must inform their employees about the known health
hazards to which they are exposed, the measures taken for the prevention
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and control of those hazards, and the proper methods for using the control
measures.

(3) Inspections. A competent person or persons must inspect every
place of employment at least quarterly. OAR 437-004-0251 has other
requirements related to these inspections.

(4) Investigations.

(a) The employer must investigate every work-related lost time injury.
The object of the investigation is to determine how to prevent recurrence.

OAR 437-004-0251 has other requirements related to these investigations.
NOTE: As mentioned above, “lost time injury” is the same as the ORS 656.005(7)(c)
definition of “disabling compensable injury.” That is: an injury that entitles the work-
er to compensation for disability or death. To fall into this category the employee must
miss three consecutive calendar days beginning with the day the worker first loses
time or wages from work as a result of the compensable injury. This includes week-
ends and holidays when they might normally be off.

(b) At the request of authorized OR-OSHA representatives, you or
your superintendents, supervisors and employees must furnish all evidence
and names of known witnesses to an accident.

(c) Employees in charge of work are agents of the employer in the dis-
charge of their authorized duties, and are always responsible for:

(A) The safe performance of the work under their supervision; and

(B) The safe conduct of the crew under their supervision; and

(C) The safety of all workers under their supervision.

(5) Extraordinary hazards. When conditions arise that cause unusual
or extraordinary hazards to workers, take additional means and precautions
to protect workers or to control the hazardous exposure. If you cannot make
the operation reasonably safe, stop work while the abnormal conditions
exist or until the work is safe.

(6) Signals and signal systems.

(a) Give control signals by only one person at a time.

(A) When given, make signals clear and distinct.

(B) The person receiving the signals must understand their meaning
before taking action.

(b) Act immediately on emergency stop signals from whatever source.

(c) Do not throw any type of material that can produce injury, such as
rocks, wooden or metal objects, etc., as a signal.

(d) Do not give signals for the movement of materials or equipment

until all persons who might be in danger by the movement are in the clear.
Employment of Minors.
NOTE: Information on current regulations about the employment of minors is avail-
able from the local office of the Oregon Bureau of Labor and Industries, or by writ-
ing to: Wage and Hour Division, Oregon Bureau of Labor, 800 NE Oregon Street,
Suite 1045, Portland, OR 97232. Phone: 971-673-0761. Fax: 971-673-0769.
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Hist.: OSHA 4-1998, f. 8-28-98, cert. ef. 10-1-98; OSHA 9-2006, f. & cert. ef. 9-22-06;
OSHA 4-2010, f. 7-8-10, cert. ef. 1-1-11

437-004-0240
Safety Orientation for Seasonal Workers

Definitions:

(1) Hand-labor operations, (as defined in OAR 437-004-1110(3) and
reprinted here for ease of the reader) means agricultural activities or agri-
cultural operations performed by hand or with hand tools, including:

(a) Hand-cultivation, hand-weeding, hand-planting, and hand-har-
vesting of vegetables, nuts, fruits, seedlings, or other crops (including
mushrooms);

(b) Hand packing or sorting, whether done on the ground, on a mov-
ing machine, or in a temporary packing shed in the field.

(2) Seasonal workers are employed in a job tied to a certain time of
year by an event or pattern and for not more than 10 months in a calendar

year.
NOTE: The following are only minimum requirements. Other parts of the agriculture
standard require training for certain types of work in addition to these general orien-
tation requirements.

(3) Application: This applies to agricultural employers with seasonal
workers.

(4) Basic Safety Awareness Requirements.

(a) You must provide seasonal workers with at least the following

information:
At their orientation meeting before beginning work for the first time, and;
When work conditions or locations change in a way that could reasonably affect their
safety or health.

(A) Safety and health rules for their work.

(B) Procedures for workers to contact supervisors or managers in case
of accident, illness, or problems related to safety or health.

(C) Procedures for treating injured or sick workers and for summon-
ing emergency assistance.

(D) The location of posted safety and health information.
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(b) If you have employees with language barriers, you must commu-
nicate safety awareness information in a manner that workers can under-
stand. Include content that is either translated into the language used to hire
and supervise these employees or that is otherwise effectively conveyed,
such as through visual media.

NOTE: Division 4/Z, Hazard Communication, OAR 437-004-9800(7)(d), requires

employers to give a copy of the Oregon OSHA’s Safe Practices When Working

Around Hazardous Agricultural Chemicals (#1951) to every employee. This publica-

tion provides an outline of the information that agricultural employers must provide

during the initial training for workers under both the hazard communication rules and

the pesticide worker protection standard (WPS) as covered in Division 4/W,

170.130(c). Contact Oregon OSHA for copies of this publication and information

about available language formats.

(5) You must provide the initial WPS training if pesticide products
labeled with “agricultural use requirements” have been used at the place of
employment during the 30 days prior to the worker’s first day of employ-
ment or will be used during the worker’s period of employment. Additional
WPS training requirements apply on the sixth day of employment, and in
other work situations that fall under the definition of “pesticide handler.”
See Division 4/W for these additional training requirements.

(6) For seasonal workers doing hand-labor operations only, you must
provide all of the following to meet the initial training requirements under
the WPS, this safety awareness orientation rule, and the hazard communi-

cation rule.
The training outlined in Safe Practices When Working Around Hazardous
Agricultural Chemicals publication.
The basic safety awareness requirements information in OAR 437-004-0240.
Access to material safety data sheet information for the hazardous chemicals to which
they reasonably may be exposed.
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Hist.: OSHA 4-1999, f. & cert. ef. 4-30-99; OSHA 9-2006, f. & cert. ef. 9-22-06; OSHA 4-
2010, f. 7-8-10, cert. ef. 1-1-11

437-004-0251
Safety Committees and Safety Meetings

Definitions:

Management — includes all supervisors and persons who regularly exercise direction
and control over workers.

Workers — for the purposes of determining the need for a safety committee, include
both full and part-time employees.

(1) Purpose. The purpose of safety committees and safety meetings is
to bring workers and management together in a non-adversarial, coopera-
tive effort to promote safety and health in each workplace. A safety com-
mittee assists the employer by establishing procedures, performing inspec-
tions, evaluating safety and health programs, and recommending changes in
workplace conditions and practices. By participating in safety meetings,
workers and management work together to recognize hazards and to make
safety and health improvements at the workplace.

(2) Application: This applies to agriculture employers with workers
other than seasonal workers covered in OAR 437-004-0240.

(3) General Requirements.

(a) You must either have an effective safety committee or hold effec-
tive safety meetings. (See Table 1.)

(b) If you have employees with language barriers, you must commu-
nicate safety awareness information in a manner that workers can under-
stand. Include content that is either translated into the language used to hire
and supervise these employees or that is otherwise effectively conveyed,
such as through visual media.

(c) If you are a labor contractor, you must have a committee or meet-

ings based on the number of employees that you direct and control.
NOTE: Nothing in these rules prevents you from having seasonal workers attend
safety meetings.
Table 1
IF: You can have

a safety committee

You can have safety meet

ings instead of a committee
You have 10 or

fewer workers at a location: Yes Yes
You have more than

10 workers at a location: Yes No
You have satellite or auxiliary

worksites with 10 or fewer

workers at each location: Yes Yes

(4) Safety Committees.

(a) Management’s Duties.

(A) Pay members at their regular rate of pay for attending the meet-
ings, trainings, inspections, and other functions required by this rule.

(B) Provide committee members with timely access to these rules
(OAR 437-004-0251) and to all Oregon OSHA standards that apply to their
work.

(C) Respond to safety committee recommendations within a reason-
able time.
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(b) Effective Safety Committees. You must ensure that the committee
produces at least the following results:

(A) Employees are aware of the committee, who is on it, when it
meets and how information is shared between management and workers.

(B) Employees are aware of their right to have their safety and health
concerns heard by the committee.

(C) Employees know the employer’s method or system for reporting
safety and health concerns, incidents, and accidents.

(c) Centralized Safety Committee. You may choose a centralized safe-
ty committee if all of the following apply:

(A) You have more than one geographic employment location.

(B) The locations are close enough to ensure that a joint committee
meets the requirements in OAR 437-004-0251(2)(b), Effective Safety
Committees.

(C) The joint committee represents the safety and health concerns of
all employees at all locations.

(d) Membership and Training.

(A) Have at least two members on your committee if you have 20 or
fewer workers. Have at least four members if you have more than 20 work-
ers. Members should represent the major activities of your business.

(B) Have an equal number of employer-selected members and work-
er-elected or volunteer members. If both parties agree, the committee may

have more worker-elected or volunteer members.
NOTE: Management can select a supervisor or other employee to represent them.
‘Workers can volunteer or elect any peer as a representative.

(C) Provide training on the purpose and operation of the safety com-
mittee, in hazard identification, and in the principles of accident investiga-

tion.
NOTE: Oregon OSHA provides no-cost, safety committee-related training available
through the web site at www.orosha.org/education.html.

(D) Have members serve a minimum of one year, when possible.

(E) Have a majority agree on a chairperson.

(e) Safety Committee Functions. Ensure that the committee does all
of the following:

(A) Meets at least monthly, except in those months when quarterly
inspections occur.

(B) Establishes procedures for doing the quarterly safety and health
inspections required by OAR 437-004-0099(3). Persons performing inspec-
tions must be trained in hazard identification.

(C) Reviews all quarterly safety and health inspection reports and
makes recommendations to eliminate identified hazards.

(D) Works with management to establish procedures for investigating
all safety incidents, accidents, work-related illnesses, and fatalities. Persons
investigating these events must be trained in the principles of accident

investigation.
NOTE: OAR 437-004-0099(4) requires agricultural employers to investigate every
work-related lost-time injury.

(E) Evaluates all investigation reports and makes recommendations
for ways to prevent recurrence.

(F) Sets guidelines for the training of safety committee members.

(G) Evaluates the accident and illness prevention programs at the
workplace.

(f) Safety Committee Records.

(A) Ensure that records have at least the following information.

(i) Meeting date.

(ii) Names of those attending.

(iii) All reports, inspections, evaluations, recommendations, manage-
ment responses, and other safety and health-related items brought before
the committee.

(iv) The date that management agrees to respond to specific recom-
mendations.

(B) Make these records available to all employees and to Oregon
OSHA representatives, upon request.

(C) Maintain these records for at least three years.

(5) Safety Meetings

(a) Effective Safety Meetings. You must ensure that safety meetings
produce at least the following results:

(A) Employees are aware of safety meetings, when and where they
are held, and how information is shared between management and workers.

(B) Employees know that they have a right to have their safety and
health concerns heard and questions answered at safety meetings.

(C) Employees know the employer’s method or system for reporting
safety and health concerns, incidents, and accidents.

(b) Meeting Requirements. Safety meetings must have all of the fol-
lowing characteristics:

(A) Include all available employees.

(B) Include at least one employer representative.
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(C) Be on company time with attendees paid at their regular rate of
pay.

NOTE: If you have questions about this, contact the Oregon Bureau of Labor and
Industries.

(D) Occur at least monthly.

(c) Meeting content. Safety meetings must include the following:

(A) Information about safety and health issues relevant to the work-
place.

(B) Reports from quarterly workplace safety inspections and from
investigations of any work-related, time-lost injuries, including suggested

corrective measures.
NOTE: OAR 437-004-0099(3) requires a competent person to inspect the agricultur-
al workplace at least quarterly. OAR 437-004-0099(4) requires agricultural employ-
ers to investigate every work-related lost-time injury. See Division 4/A for details.

(C) Opportunities for employees to ask questions, bring up safety and
health concerns, and make suggestions.

(D) Information that is presented in a manner that can be understood
by all employees.

(d) Meeting Records.

(A) Meeting notes must include the following information:

(i) Meeting date.

(ii) Names of those attending.

(iii) Topics discussed.

(B) Keep the records for at least 3 years.

(C) Make the records available to your employees and to Oregon

OSHA representatives, upon request.
NOTE: If all your employees attend a safety meeting, you are only required to record
the meeting date and a list of the employees attending.
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Hist.: OSHA 4-2010, f. 7-8-10, cert. ef. 1-1-11

437-004-1305

Medical Services and First Aid
(1) Definitions.
Emergency medical service is care by a medically trained person such as in a hospi-
tal, clinic, ambulance or rescue vehicle.
Qualified first aid person has evidence to show valid first-aid and CPR training with-
in the last two years.

(2) First aid supplies.

(a) Provide first-aid supplies based on the types of injuries that could
occur at the place of employment. The first-aid supplies must be immedi-
ately available to all workers on all shifts when needed. Do not lock up or
otherwise restrict access to first-aid supplies.

(b) Protect first-aid supplies from damage, deterioration, or contami-
nation. Clearly mark containers. First-aid containers may be sealed to pro-

tect the contents from contamination.
NOTE: Supplies such as nitrile gloves and a mouth barrier device are personal pro-
tective equipment covered by Division 4/I, Personal Protective Equipment.

(3) Medical treatment and services. Emergency medical services for
injured or sick employees must be available and summoned in time to give

appropriate treatment for the circumstances.
NOTE: These services can be by outside sources such as the local 911 response sys-
tem or by employees who are qualified first-aid persons.

(4) Emergency medical plan.

(a) Determine the appropriate type of medical service for each place
of employment. You must do a survey and develop an emergency medical
plan. You must evaluate these areas:

(A) Determine the types of injuries and illnesses that are likely to
occur at the worksite.

(B) Contact the local emergency response system and get information
about their ability to handle these types of emergencies and their response
time. Consider things such as nearness of the responding teams, traffic,
equipment, average response times, and whether the system is staffed by
volunteers or full-time people.

(C) Based on this information, decide whether the local response sys-
tem can handle your situation or whether you need your own qualified first-
aid persons.

(D) Train all employees about the medical plan and their responsibil-
ities during an emergency.

(b) If the local response system is adequate, then the minimum emer-
gency medical plan must contain the emergency phone number and emer-
gency action instructions for employees in case of an injury or illness. Post
this emergency medical plan where employees gather or are most likely to
read it.

(c) If the response system is not adequate to handle your potential
injuries or illnesses, then your plan must also contain clear and specific
emergency action instructions for employees in case of injury or illness.
The plan of action must have:
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(A) The names, locations, and phone numbers of people trained and
authorized to give first aid and other treatment.

(B) Any special instructions about communications like two-way
radios, telephones or other provisions for emergency communication to
contact the emergency medical services.

(C) A plan for transportation to the ambulance or nearest suitable
medical facility.

(5) Emergency eyewash, shower equipment, or both.

(a) Based on the hazard, provide employees with an emergency eye-
wash, shower, or both to decontaminate themselves when one of the fol-
lowing applies:

(A) Employees use a chemical substance that can cause corrosion or
permanent tissue damage to the eyes or when areas of the body may be
exposed to quantities of materials that are either corrosive or toxic by skin
absorption.

(B) Employees handle pesticide products labeled Danger or
Danger/Poison, and with a first-aid section on the label that requires rins-

ing for 15-20 minutes for eye or skin exposure.
NOTE: OAR 437-004-1305(5) does not apply to eye flushing supplies required for
early entry workers covered under 170.112(c)(8) or agriculture field workers covered
under 170.150 of the pesticide Worker Protection Standard in Division 4, Subdivision
W.

(b) Emergency eyewashes or showers, whether plumbed potable
water systems or self-contained units, must meet the following require-
ments:

(A) Locate it so exposed employees can reach it and begin treatment
in 10 seconds or less. The path must be unobstructed and cannot require the
opening of doors or passage through obstacles unless other employees are
always present to help the exposed employee.

(B) Install the equipment according to the manufacturer’s instruc-
tions.

(C) Valves must stay open once activated, without the use of hands.

(D) Follow manufacturer’s instructions for use and inspection.

(E) Fluid quality and temperature must be appropriate for the antici-
pated types of decontamination treatment.

(F) Flow and pressure must provide the needed treatment without
risking injury to the employee.

(G) If the eyewash or shower could freeze, take protective measures
to prevent this from occurring.

(c) If the product label or material safety data sheet requires specific
decontaminaants or procedures, you must provide them in addition to the
eyewash or shower. Certain substances like acids, chlorine and anhydrous
ammonia require special treatment.

NOTE: ANSI Z358 has information about the performance requirements for eye-

washes and showers.

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Hist.: OSHA 4-1998, f. 8-28-98, cert. ef. 10-1-98; OSHA 9-2006, f. & cert. ef. 9-22-06;

OSHA 4-2010, f. 7-8-10, cert. ef. 1-1-11
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Department of Corrections
Chapter 291

Rule Caption: Volunteers and Student Interns for the Department
of Corrections.

Adm. Order No.: DOC 8-2010(Temp)

Filed with Sec. of State: 7-14-2010

Certified to be Effective: 7-14-10 thru 1-10-11

Notice Publication Date:

Rules Amended: 291-015-0100,291-015-0105,291-015-0110,291-
015-0115,291-015-0120,291-015-0125,291-015-0135

Rules Suspended: 291-015-0130, 291-015-0140, 291-015-0145,
291-015-0150

Subject: These temporary rule modifications are necessary to update
the organizational and structural changes within the department’s vol-
unteer program, and place the procedural detail in a department pol-
icy. The operational procedures are better placed in department pol-
icy rather than administrative rule because they direct the internal
management of the program.

Rules Coordinator: Janet R. Worley — (503) 945-0933

291-015-0100
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 179.040, 423.020,
423.030, and 423.075

August 2010: Volume 49, No. 8



ADMINISTRATIVE RULES

(2) Purpose: The purpose of this rule is to establish policy that will
help the department fulfill its volunteer goals:

(a) To foster a respected and recognized volunteer community of
appropriate size and quality that is capable of serving the rehabilitative,
religious/spiritual, and other correctional needs of inmates from incarcera-
tion to reentry back to the community; and

(b) Provide support to staff in furtherance of the mission of the depart-
ment.

(3) Policy:

(a) It is the policy of the Department of Corrections to utilize volun-
teers and student interns with appropriate training, guidance, and supervi-
sion as a means to enhance programs and further the mission of the depart-
ment.

(b) Volunteers serve at the pleasure of the department and are not con-

sidered employees.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-
10-11

291-015-0105
Definitions

(1) Affiliation: An organization; such as a school, college, university,
agency, faith group, spiritual group, 12-step program, non-profit corpora-
tion or foundation, or similar type organizations, that has defined structure
and recognition as a legitimate organization in the community.

(2) Department Supervisor: A Department of Corrections employee
who is responsible for the activities and programs provided by volunteers.

(3) Endorser: An official of the volunteer’s affiliation who has the
authority to certify that the volunteer is endorsed by that group to provide
services for inmates. If the volunteer is the endorser for his/her affiliation,
another official of the affiliation must provide the endorsement.

(4) Functional Unit: Any organizational component within the depart-
ment responsible for the delivery of services or coordination of programs.

(5) Functional Unit Manager: Any person within the Department of
Corrections who reports to the Director, Deputy Director, an Assistant
Director, or administrator and has responsibility for the delivery of servic-
es or coordination of program operations.

(6) LEDS: Law Enforcement Data System.

(7) Local State Director: A person with the Department of Corrections
who reports to the Chief of Community Corrections and has responsibility
for managing a state community corrections office with a particular coun-
ty.

(8) Programs: Activities such as religious services, education classes,
self-help meetings, treatment programs, and clubs (if any) that are estab-
lished solely at the discretion of the department to meet its needs and those
of the inmates.

(9) Program Manager: A Religious Services management employee
assigned to oversee, manage, and conduct the volunteer program of the
department.

(10) Student Intern/Practicum: An approved student in a college or
university who, as part of an academic program, donates time and effort to
enhance the mission, activities and programs of the department and to fur-
ther his/her professional development. Student interns may be stipend or
non-stipend. For purposes of these rules, wherever the term “volunteer” is
used, it shall also apply to student interns.

(11) Volunteer: An approved person who donates time, knowledge,
skills, and effort to enhance the mission, activities and programs of the

department.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-
10-11

291-015-0110
Program Supervision

(1) Religious Services is responsible for the establishment, develop-
ment and management of the overall structure and operation of the volun-
teer program for volunteers working inside department facilities or assist-
ing with transition from prison to the community.

(2) The local state director or designee will designate a volunteer
coordinator to oversee volunteers and student interns for Community

Corrections.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru
1-10-11
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291-015-0115
Recruitment

(1) Prospective volunteers who best meet program needs will be
recruited from all ethnic, cultural, gender and economic segments of the
community.

(2) Recruitment will be based on the needs of inmates, offenders,

functional units, and the availability of staff to supervise volunteers.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-
10-11

291-015-0120
Selection

(1) A prospective volunteer must complete an application and under-
go a background check. The department holds the ultimate authority to
approve or deny a volunteer application. A volunteer must be:

(a) A USA citizen, legal resident, or in the country on a valid visa.

(b) At least 18 years old, unless there will be no interaction between
the volunteer and inmates.

(2) Security Clearance: The purpose of clearance is to ensure not only
the safety and security of department facilities, but also to ensure that vol-
unteers are appropriate role models for inmates and offenders. To become
a volunteer, an individual must clear the following criteria:

(a) LEDS: To clear LEDS, the volunteer must have:

(A) No outstanding warrants or pending criminal charges.

(B) No misdemeanor convictions in the past two years. No felony
convictions or incarcerations in the past five years, or two years for certain
volunteer programs. The functional unit manager may on a case-by-case
basis approve an individual with no felony convictions or incarcerations in
the past three years.

(C) No convictions for introduction or supplying contraband as
defined in ORS 162.185; or possession, control or delivery of an explosive
device or substance; or assisting an inmate to escape or unlawful departure
from a correctional facility, including attempt or conspiracy of any of the
above.

(D) Current (less than a year old) LEDS clearance is required for all
volunteers.

(b) Driving record: The volunteer may not have been convicted of
Driving Under the Influence of Intoxicants (DUII) in the past two years or
Driving While Suspended (DWS) in the last year. The number and type of
other driving offenses or convictions may be considered in determining if
the volunteer is a good role model for inmates and offenders.

(c) Persons with Prior Criminal Convictions: Prospective volunteers
with prior felony or misdemeanor convictions who meet the above listed
criteria may be approved when the following additional criteria have been
met:

(A) May be under supervision, but must have no parole or probation
violations in the past two years, or one year for certain volunteer programs,
and approval of his/her parole officer.

(B) A prospective volunteer with a prior criminal conviction who per-
forms services inside a correctional facility must have the approval of the
facility functional unit manager at each facility where the service will be
provided.

(d) Additional requirements may be established by department policy.

(3) Prospective volunteers must disclose on their volunteer applica-
tion any connection to department inmates such as friends, neighbors, co-
defendant, and relatives. If the prospective volunteer is a crime victim,
he/she must disclose the name of the inmate or offender who committed the
crime.

(4) A prospective volunteer must complete a volunteer/intern applica-
tion. Failure to provide all requested information or sign all forms included
in the application will result in volunteer status being denied.

(5) Employees, ex-employees not terminated for cause, retired
employees, other agency staff, and contractors may serve as volunteers with
the concurrence of the facility functional unit manager where the volunteer
is to provide services. The employee’s volunteer activities must be substan-
tially different from the employee’s job responsibilities. The differentiation
must be noted in the position description.

(6) A prospective volunteer recommended to the department from an
endorser will be interviewed by the department supervisor. A prospective
volunteer who does not have an affiliation or endorser may be granted vol-
unteer status with the approval of the program manager or designee.

(7) A student intern shall be recommended to the department by the
appropriate official of the school, training program, mentorship, appren-

ticeship, college, or university where the intern is enrolled.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
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Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
ist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-

291-015-0125
Training and Orientation
(1) Approved volunteer training is required for all volunteers.
(2) Functional unit orientation will be provided by the department
supervisor or designee to whom the carded-volunteer has been assigned.
(3) Facility orientation will be provided for those volunteering inside
a correctional facility.

(4) In-service training and other training may be offered periodically.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-
10-11

291-015-0130
General

(1) Carded-volunteers may be approved to access more than one facil-
ity. Access must be in compliance with the department’s rule on Facility
Access (OAR 291-016). If a volunteer is assigned to more than one facili-
ty, the volunteer must complete a facility orientation at each facility. The
volunteer’s facility supervisors will notify the superintendent or designee
that the volunteer will be serving at that facility before the volunteer begins
service. The superintendent has final authority over who may enter the
facility.

(2) Volunteer ID Card:

(a) Within 60 calendar days of a volunteer being approved to contin-
ue volunteering past non-carded status, the volunteer’s facility or function-
al unit supervisor will arrange with the facility volunteer coordinator for
fingerprinting and facility orientation and will submit to the volunteer pro-
gram manager or designee an ID card request form. The volunteer program
manager or designee must approve exceptions.

(b) Carded-volunteers may enter authorized facilities only at their
scheduled time and go unescorted from the place of check-in to the place
where their program is held within the facility unless the superintendent
requires that some or all volunteers be escorted and in that case, the facili-
ty will provide staff to escort the volunteers.

(c) When a volunteer’s services are ended, the ID card must be
returned to the department.

(d) If a volunteer does not enter a department facility to do volunteer
work at least three times in a calendar year, a review must be conducted by
the volunteer program to determine if the volunteer should be returned to

non-carded status.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; Suspended by DOC 8-2010(Temp), f. & cert. ef. 7-
14-10 thru 1-10-11

291-015-0135
Utilization

(1) Volunteers shall not be placed in positions of authority over
department employees or contractors.

(2) Volunteers shall not perform professional services requiring certi-
fication or licensing unless the volunteer program manager or designee ver-
ifies the validity of the license.

(3) Volunteers shall be treated with the same respect as staff and rec-
ognized as having unique roles that differ from, but are complimentary to
staff roles.

(4) Volunteers shall follow department rules and policies.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; DOC 8-2010(Temp), f. & cert. ef. 7-14-10 thru 1-
10-11

291-015-0140
Issuance and Use of Motor Vehicles

(1) A volunteer may use an official state vehicle while engaged in the
performance of official state business on behalf of the department with
written authorization by the functional unit manager.

(2) A volunteer shall comply with the provision of the department’s
policy on Vehicle Use and Reporting of Accidents.

(3) The functional unit manager may approve mileage reimbursement
of a private vehicle where a special service is being performed. In these
cases, the volunteer must provide the functional unit manager with proof of

insurance coverage on his/her private vehicle.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
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Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; Suspended by DOC 8-2010(Temp), f. & cert. ef. 7-
14-10 thru 1-10-11

291-015-0145
Rule Violations and Unsafe Practices

(1) If a volunteer is arrested or convicted of a criminal offense (felony
or misdemeanor) or if there is a recurrence of alcohol/drug abuse, the vol-
unteer shall report this in a timely manner to their department supervisor
and the volunteer program manager or designee. A review will be conduct-
ed to determine if the volunteer may continue to serve.

(2) When it is suspected that a volunteer may have violated a depart-
ment rule, policy, procedure, or a state or federal law, or a volunteer has
engaged in an act that endangers the safe and orderly operation of a facili-
ty or threatens the rehabilitative nature of the department’s mission, the vol-
unteer may be suspended pending a review by the volunteer program man-
ager or designee in consultation with the functional unit manager or
designee.

(a) After reviewing the facts of the situation, the volunteer program
manager or designee will present the findings and make a recommendation
to the volunteer’s department supervisor and the functional unit manager.

(b) The functional unit manager will, in consultation with the volun-
teer program manager or designee and the volunteer’s department supervi-
sor, decide the appropriate course of action. When appropriate, preference
will be given to additional training and supervision over termination of a

volunteer’s service.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; Suspended by DOC 8-2010(Temp), f. & cert. ef. 7-
14-10 thru 1-10-11

291-015-0150
Ending of Volunteer Service and Reinstatement

(1) A volunteer’s service may be ended:

(a) For violation of department rules or policies;

(b) When there is no longer a need for the volunteer’s services;

(c) When the volunteer has not provided services to the department in
a year;

(d) When the volunteer requests it;

(e) When the volunteer fails to respond to a department inquiry;

(f) When the volunteer’s supervisor, the volunteer program manager,
and the functional unit manager or their designees deem it in the best inter-
est of the department and/or the volunteer.

(2) Termination for cause:

(a) The volunteer program manager will confirm the termination in a
letter to the volunteer;

(b) Appropriate documentation will be maintained by the volunteer
program manager in accordance with departmental standard for archiving
records;

(c) The volunteer program manager will send a memo to the superin-
tendents, department ID card coordinator, and other interested parties giv-
ing notice of the action taken;

(d) The volunteer’s endorser and affiliation will be notified when
applicable;

(e) If termination is based on an inappropriate relationship with an
inmate(s), the volunteer will be denied access to that inmate(s) including as
an inmate visitor;

(f) If a student intern’s service is terminated for cause, the college or
university will be notified.

(3) Reinstatement after termination for cause:

(a) A volunteer who was terminated for cause may apply for rein-
statement after a waiting period of not less than a year. The request for rein-
statement shall be reviewed by the volunteer program manager, superin-
tendent or designee or functional unit manager or designee, and the volun-
teer’s previous supervisor. After the review is completed, the superintend-
ent and/or functional unit manager shall make the final decision. If rein-
statement is denied, the volunteer must wait at least another year before
seeking reinstatement;

(b) If reinstatement is granted, the individual making the request shall
fill out a new volunteer application and attend the training required of a new
volunteer. The volunteer’s affiliation will be verified. If the volunteer is
endorsed, the endorser must be contacted and consent to the reinstatement;

(c) The reinstated volunteer will serve a one-year probationary period
during which his/her supervisor will monitor the volunteer’s activities reg-
ularly;

(d) The reinstatement may be made conditional on other remedial

activities as well.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
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Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 7-2004, f. & cert. ef. 8-9-04; Suspended by DOC 8-2010(Temp), f. & cert. ef. 7-
14-10 thru 1-10-11

Rule Caption: Amends administrative rules for earned time credits
for inmates in light of 2009 and 2010 legislative enactments.
Adm. Order No.: DOC 9-2010

Filed with Sec. of State: 7-14-2010

Certified to be Effective: 7-14-10

Notice Publication Date: 5-1-2010

Rules Amended: 291-097-0005, 291-097-0010, 291-097-0015,291-
097-0020, 291-097-0023, 291-097-0025, 291-097-0030, 291-097-
0040

Rules Repealed: 291-097-0005(T), 291-097-0010(T), 291-097-
0015(T), 291-097-0020(T), 291-097-0023(T), 291-097-0025(T),
291-097-0030(T), 291-097-0040(T)

Subject: These rule amendments are needed to implement House
Bill 2623 (2009), Senate Bill 1007 (2010), and other housekeeping
issues.

HB 2623 (2009) authorizes inmates to be eligible for earned time
credits, not to exceed 60 days, for obtaining a high school diploma,
General Educational Development (GED) certificate, or a certificate
or degree from a post-secondary education institution as defined in
ORS 337.511 or a journey level certification from a registered
apprenticeship program as defined in ORS 660.010. HB 2623 applies
to inmates who obtain a diploma, certificate or degree on or after Jan-
uary 1,2010.

SB 1007 (2010) amended Oregon Laws 2009, chapter 660 (HB
3508) by restricting the number of inmates who were eligible for an
increase in earned time credits under HB 3508. Specifically, SB 1007
limited the increase in earned time to 30 percent to only those
inmates who are sentenced for otherwise eligible crimes on or after
July 1, 2009 for crimes committed before February 17, 2010. Sec-
ond, SB 1007 further amended HB 3508 by removing the possibil-
ity of an increase in earned time to 30 percent if a sentencing court
had not entered a supplemental judgment authorizing an increase in
earned time to 30 percent before February 17,2010.

Additionally, the Department’s current administrative rules do not
adequately address how earned time credits will be applied toward
inmates’ sentences following violations of the conditions of transi-
tional leave, second look conditional release, and escape situations.
The Department needs to amend its administrative rules in order to
address these potential “gaps” in its administrative rules.

Rules Coordinator: Janet R. Worley — (503) 945-0933

291-097-0005
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 137.635, 144.108,
144.110, 161.610, 179.040, 421.120, 421.121, 421.122, 423.020, 423.030
and 423.075.

(2) The purpose of this rule is to establish procedures for calculating,
applying, retracting, and restoring earned time, statutory good time and
extra good time credits, and for recommending modifications of parole
release dates to the Board of Parole and Post-Prison Supervision, for
inmates sentenced for crimes committed on or after November 1, 1989
(sentencing guidelines), and for inmates sentenced for crimes committed
prior to November 1, 1989 (matrix sentences).

(3) Policy:

(a) It is the policy of the Department of Corrections that inmates serv-
ing sentences for crimes committed on or after November 1, 1989 (sen-
tencing guidelines), may be considered for a reduction in their term of
incarceration pursuant to ORS 421.121, as set forth in these rules.

(A) Inmates sentenced under sentencing guidelines may be eligible to
earn sentence reduction credits (earned time credits) up to a maximum of
20 percent of each sentencing guidelines sentence. Inmates sentenced under
sentencing guidelines on or after July 1, 2009 for a crime committed prior
to February 17,2010, or inmates sentenced under the sentencing guidelines
prior to July 1, 2009 and for whom the sentencing court has issued a sup-
plemental judgment authorizing the Department of Corrections to consider
the inmate eligible for additional earned time credits, may be eligible to
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earn sentence reduction credits (earned time credits) up to a maximum of
30 percent of each sentencing guidelines sentence.

(i) For inmates sentenced on or after November 1, 1989 and who
obtained a high school diploma, General Educational Development (GED)
certificate, a certificate or degree from a post-secondary education institu-
tion as defined in ORS 337.511, or a journey level certification from a reg-
istered apprenticeship program as defined in ORS 660.010 prior to January
1, 2010, the earned time credits received by the inmate are dependent on
institution conduct and compliance with his/her Oregon Corrections Plan.

(ii) For inmates sentenced on or after November 1, 1989 and who
obtain a high school diploma, General Educational Development (GED)
certificate, a certificate or degree from a post-secondary education institu-
tion as defined in ORS 337.511, or a journey level certification from a reg-
istered apprenticeship program as defined in ORS 660.010 on or after
January 1,2010, the earned time credits received by the inmate are depend-
ent on institution conduct, compliance with his/her Oregon Corrections
Plan, and the inmate having obtained a high school diploma, General
Educational Development (GED) certificate, a certificate or degree from a
post-secondary education institution as defined in ORS 337.511, or a jour-
ney level certification from a registered apprenticeship program as defined
in ORS 660.010.

(B) Earned time credits are designed to provide a minimum amount
of time credits necessary to serve as adequate incentive for appropriate
institutional behavior, program participation, and for certain inmates,
obtaining a high school diploma, General Educational Development (GED)
certificate, a certificate or degree from a post-secondary education institu-
tion as defined in ORS 337.511, or a journey level certification from a reg-
istered apprenticeship program as defined in ORS 660.010.

(b) It is the policy of the Department of Corrections that inmates serv-
ing sentences for crimes committed prior to November 1, 1989 (pre-sen-
tencing guidelines sentences), may be eligible for prison term reduction
credits (statutory good time and extra good time credits) pursuant to ORS
421.120, as set forth in these rules.

(c) It is the policy of the Department of Corrections that inmates sen-
tenced for crimes committed prior to November 1, 1989 (pre-sentencing
guidelines sentences), may be eligible to receive a recommendation from
the Department to the Board of Parole and Post-Prison Supervision that the
inmate receive prison term reduction credits for an earlier date, as set forth
in these rules.

(d) It is the policy of the Department of Corrections to develop
Oregon Corrections plans on all inmates assigned to a Department of
Corrections facility.

(e) It is the policy of the Department of Corrections to not calculate
earned time for boarders from another state or those inmates serving only
pre-sentencing guidelines sentences or sentences of death, life without the

possibility of parole or life with the possibility of parole.
Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122, 423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623), Or Laws
2010 Ch 2 (SB1007)
Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623),
Or Laws 2010 Ch 2 (SB1007)
Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f. 8-27-96, cert. ef. 9-1-96; DOC 18-2001, f. & cert. ef. 10-12-01; DOC 23-2008(Temp), f. &
cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert. ef. 3-10-09; DOC 15-2009(Temp), f.
& cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. & cert. ef. 11-20-09; DOC 6-2010(Temp),
f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f. & cert. ef. 7-14-10

291-097-0010
Definitions

(1) Certificate or Degree from a Post-Secondary Education
Institution: A certificate or degree awarded by a post-secondary education
institution as defined in ORS 337.511 for satisfactory completion of a
course of study, which has been approved by the State Board of Education.

(2) Earned Time Credits: Sentence reduction credits (days), up to 30
percent of the sentence imposed, that can be earned by an inmate sentenced
under sentencing guidelines, pursuant to ORS 421.121, and these rules. The
inmate earns the reductions by compliance with his/her Oregon Corrections
Plan and institution conduct.

(a) An inmate who obtains a high school diploma, General
Educational Development (GED) certificate, a certificate or degree from a
post-secondary education institution as defined in ORS 337.511, or a jour-
ney level certification from a registered apprenticeship program as defined
in ORS 660.010 prior to January 1, 2010, earns the reductions by compli-
ance with his/her Oregon Corrections Plan and institution conduct.

(b) An inmate who obtains a high school diploma, General
Educational Development (GED) certificate, a certificate or degree from a
post-secondary education institution as defined in ORS 337.511, or a jour-
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ney level certification from a registered apprenticeship program as defined
in ORS 660.010 on or after January 1, 2010, earns the reductions by insti-
tutional conduct, compliance with his/her Oregon Corrections Plan, and
obtaining a high school diploma, General Educational Development (GED)
certificate, a certificate or degree from a post-secondary education institu-
tion as defined in ORS 337.511, or a journey level certification from a reg-
istered apprenticeship program as defined in ORS 660.010.

(3) Earned Time Release Date: The release date that has been
achieved by an inmate, calculated by subtracting the earned time credits
accrued from the maximum date.

(4) Extra Good Time Credits: Sentence reduction credits (days) that
can be earned by an inmate sentenced for crimes committed prior to
November 1, 1989 (pre-sentencing guidelines), for satisfactory work
assignment or participation in an educational program, pursuant to ORS
421.120(1)(c), (d) and (e) and 421.122, and these rules. Days earned reduce
the statutory good time date. Methods of computation are delineated in
OAR 291-097-0070.

(5) Final Review Period: An increment of at least four months prior to
an inmate’s projected release date.

(6) Functional Unit: Any organizational component within the
Department of Corrections responsible for the delivery of services or coor-
dination of programs.

(7) Functional Unit Manager: Any person within the Department of
Corrections who reports to either the Director, Deputy Director, or an
Assistant Director and has responsibility for the delivery of program serv-
ices or coordination of program operations.

(8) Judgment: Document issued by the court that commits an inmate
to the legal and physical custody of the Department of Corrections, and
reflects the inmate’s term of incarceration, term of post-prison supervision,
and court-ordered supervision conditions, if any.

(9) Inmate: Any person under the supervision of the Department of
Corrections who is not on parole, post-prison supervision or probation sta-
tus.

(10) Offender: Any person under the supervision of the Department of
Corrections, local supervisory authority or community corrections who is
on probation, parole or post-prison supervision status.

(11) Offender Information & Sentence Computation Unit (OISC):
The functional unit charged to administrate applicable statutes pertaining to
sentencing; develop, implement and revise applicable processes for inmate
and offender sentence computation; respond to public information requests
with regard to inmates and offenders; certify an inmate’s release date; and
provide supportive services to Department facilities with regard to inmate
sentencing.

(12) Oregon Corrections Plan (OCP): An automated case manage-
ment tool incorporated into the Corrections Information System that serves
as the primary tool for tracking an inmate’s progress in working to mitigate
the identified risk factors.

(13) Parole Release Date: The date on which an inmate is ordered to
be released from an indeterminate prison sentence(s) to parole by the Board
of Parole and Post-Prison Supervision. Parole release may be to the com-
munity, detainer or to another Department of Corrections sentence.

(14) Post-Secondary Education Institution: An education institution
as defined in ORS 337.511.

(15) Pre-Sentence: That period of time a defendant spends in physical
custody or incarceration from the point of arrest to the date of delivery to
the Department to serve that sentence.

(16) Prison Term:

(a) Sentencing Guidelines Sentences: The length of incarceration time
within a Department of Corrections facility as established by the court in
the judgment for each crime of conviction.

(b) Pre-Sentencing Guidelines Sentences: The length of required
incarceration time within a Department of Corrections facility as estab-
lished by the order of the Board of Parole and Post-Prison Supervision set-
ting of a parole release date.

(17) Prison Term Analyst: The staff person from OISC responsible for
calculating inmates’ sentences, applying sentence reduction credits and
establishing release dates pursuant to applicable rules and statutes.

(18) Projected Release Date: The date upon which an inmate is antic-
ipated to complete service of the prison term.

(19) Restoration of Earned Time, Statutory Good Time, Extra Good
Time Credits: Where previously retracted earned time, statutory good time,
extra good time and previously forfeited statutory good time and extra good
time for parole violators are granted and applied back to the inmate’s sen-
tence.
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(20) Retraction: Where previously granted earned time, statutory
good time or extra good time credits are forfeited by an inmate as a result
of a significant negative action on the part of the inmate, in accordance with
the rule on Prohibited Inmate Conduct and Processing Disciplinary Actions
(OAR 291-105), or forfeiture of program earned time credits granted fol-
lowing the effective date of this rule for inmates identified for residential
alcohol and drug treatment (SCF 25) who fail to satisfactorily complete the
prescribed program during their term of incarceration.

(21) Review Period: A six-month increment, beginning with an
inmate’s admission date, used to determine an inmate’s compliance with
institution behavior and his/her OCP.

(22) Short-Term Transitional /Non-Prison Leave: A leave for a period
not to exceed 90 days preceding an established release date that allows an
inmate opportunity to secure appropriate transitional support when neces-
sary for successful reintegration into the community. Short-term transition-
al leave/non-prison leave is granted in accordance with ORS 421.510 and
the Department’s rule on Short-Term Transitional Leave, Emergency
Leaves, and Supervised Trips (OAR 291-063).

(23) Special Case Factor 25: An inmate identified as both highly crim-
inal and highly involved with drugs or alcohol through intake screening or
subsequent assessment who is required to participate and complete a resi-
dential alcohol and drug program if available prior to the inmate’s release.

(24) Statutory Good Time Credits: Prison term reduction credits
(days) applicable to sentences for crimes committed prior to November 1,
1989 (matrix sentences) consisting of a reduction of one day for every two
days served, pursuant to ORS 421.120(1)(a) and (b), and these rules. The
application of statutory good time days establishes the initial statutory good
time date and is re-calculated upon parole revocation based on the length of
the remaining sentence.

(25) Supplemental Judgment: The form of judgment prepared by and
transmitted to a sentencing court pursuant to Oregon Laws 2009, Chapter
660, §18 (House Bill 3508) which authorizes the Department to consider
the inmate for a reduction in the term of incarceration under ORS 421.121
that may not exceed 30 percent of the total term of incarceration in a DOC
facility.

Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122, 423.020,

423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623)

Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,

423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623)

Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,

f. 8-27-96, cert. ef. 9-1-96; DOC 18-2000, f. & cert. ef. 6-26-00; DOC 18-2001, f. & cert. ef.

10-12-01; DOC 23-2008(Temp), f. & cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert.

ef. 3-10-09; DOC 15-2009(Temp), f. & cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. &

cert. ef. 11-20-09; DOC 6-2010(Temp), f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f.
& cert. ef. 7-14-10

291-097-0015
Earned Time Credits

(1) Pursuant to ORS 421.121, inmates sentenced under sentencing
guidelines may earn sentence reduction credits up to 20 percent of the total
sentencing guidelines prison term imposed for acceptable participation in
OCP requirements and for maintaining appropriate institution conduct,
except inmates:

(a) Serving a sentence subject to ORS 137.635;

(b) Serving presumptive sentences or required incarceration terms
under ORS 161.737;

(c) Serving statutory minimum sentences under ORS 137.700 or
137.707;

(d) Serving a presumptive sentence under ORS 137.719;

(e) Subject to ORS 137.750 and whose judgment does not state that
the inmate may be considered for sentence reductions;

(f) Serving time as a sanction for violation of conditions of post prison
supervision; or

(g) Subject to any other Oregon statutes restricting earned time cred-
its.

(2) Pursuant to ORS 421.121, inmates sentenced under sentencing
guidelines on or after July 1, 2009 for a crime committed prior to February
17,2010, or inmates sentenced under the sentencing guidelines prior to July
1,2009 and for whom the sentencing court has issued a supplemental judg-
ment authorizing the Department of Corrections to consider the inmate eli-
gible for additional earned time credits, may earn sentence reduction cred-
its up to 30 percent of the total sentencing guidelines prison term imposed
for acceptable participation in OCP requirements and for maintaining
appropriate institution conduct, except inmates:

(a) Serving a sentence subject to ORS 137.635;

(b) Serving presumptive sentences or required incarceration terms
under ORS 161.737;
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(c) Serving statutory minimum sentences under ORS 137.700 or
137.707;

(d) Serving a presumptive sentence under ORS 137.719;

(e) Subject to ORS 137.750 and whose judgment does not state that
the inmate may be considered for sentence reductions;

(f) Serving time as a sanction for violation of conditions of post prison
supervision;

(g) Subject to any other Oregon statutes restricting earned time cred-
its;

(h) Released onto short-term transitional leave on or prior to August
30, 2009, the operative date of Oregon Laws 2009, Chapter 660, § 18
(House Bill 3508);

(i) Released onto conditional release (Second Look) on or prior to
August 30, 2009, the operative date of Oregon Laws 2009, Chapter 660, §
18 (House Bill 3508);

(j) Released onto short-term transitional leave/non-prison leave on or
prior to August 30, 2009, the operative date of Oregon Laws 2009, Chapter
660, § 18 (House Bill 3508) as part of an Alternative Incarceration Program
as provided by the Department’s rule on Alternative Incarceration Programs
(OAR 291-062);

(k) Whose prison term reached its earned time release date prior to or
on August 31, 2009;

(1) Whose prison term reached its earned time release date prior to the
date the sentencing court enters a supplemental judgment; or

(m) Whose supplemental judgment approving a reduction in the term
of incarceration under ORS 421.121 that may not exceed 30 percent is:

(A) Dated after February 17,2010 at 10 a.m.; or

(B) Dated on or after February 17,2010, and the court made the order
on the record in open court after February 17,2010, at 10 a.m.; or

(n) Serving a sentence for the following crimes:

(A) Rape in the Third Degree under ORS 163.355;

(B) Sodomy in the Third Degree under ORS 163.385;

(C) Sexual Abuse in the Second Degree under ORS 163.425;

(D) Criminally Negligent Homicide under ORS 163.145;

(E) Assault in the Third Degree under ORS 163.165;

(F) Assault in the Fourth Degree under ORS 163.160(3);

(G) A crime listed in ORS 137.700; or

(H) An attempt to commit a crime described in this subsection.

Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2010 Ch 2 (SB1007)

Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2010 Ch 2 (SB1007)
Hist.: CD 14-1990., f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f. 8-27-96, cert. ef. 9-1-96; DOC 3-1998(Temp), f. & cert. ef. 2-20-98 thru 8-17-98; DOC 19-
1998, f. & cert. ef. 8-14-98; DOC 18-2001, f. & cert. ef. 10-12-01; DOC 23-2008(Temp), f.
& cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert. ef. 3-10-09; DOC 15-2009(Temp),
f. & cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. & cert. ef. 11-20-09; DOC 6-
2010(Temp), f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f. & cert. ef. 7-14-10

291-097-0020
Calculation and Application of Earned Time Credits

(1) For inmates sentenced on or after November 1, 1989, the maxi-
mum amount of earned time credits is 20 percent of the total sentencing
guidelines sentence.

(a) In determining whether an inmate will receive earned time credits
for the review period under consideration, inmate performance will be eval-
uated in two areas: 10 percent for compliance with the Oregon Corrections
Plan and 10 percent for maintaining appropriate institution conduct. The
only possible determination for each area is noncompliance or compliance.

(b) Pursuant to Oregon Laws 2009, chapter 623 and section (4) of this
rule, consideration for earned time credit may also be given for an inmate
who obtains a high school diploma, General Educational Development
(GED) certificate, a certificate or degree from a post-secondary education
institution as defined in ORS 337.511, or a journey level certification from
a registered apprenticeship program as defined in ORS 660.010 on or after
January 1, 2010.

(2) For inmates with eligible crimes sentenced on or after July 1,2009
for a crime committed prior to, or inmates sentenced prior to July 1, 2009
and for whom the sentencing court has issued a supplemental judgment
authorizing the Department of Corrections to consider the inmate eligible
for additional earned time credits, the maximum amount of earned time
credits is 30 percent of the total sentencing guidelines sentence.

(a) In determining whether an inmate will receive earned time credits
for the review period under consideration, inmate performance will be eval-
uated in two areas: 15 percent for compliance with the Oregon Corrections
Plan and 15 percent for maintaining appropriate institution conduct. The
only possible determination for each area is noncompliance or compliance.
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(b) Pursuant to Oregon Laws 2009, chapter 623 and section (4) of this
rule, consideration for earned time credit may also be given for an inmate
who obtains a high school diploma, General Educational Development
(GED) certificate, a certificate or degree from a post-secondary education
institution as defined in ORS 337.511, or a journey level certification from
a registered apprenticeship program as defined in ORS 660.010 on or after
January 1, 2010.

(3) Earned Time Review Periods:

(a) Oregon Corrections Plan compliance is defined as acceptable par-
ticipation in work and self-improvement programs required within the OCP.
The required activities within the OCP are determined by ongoing assess-
ment and evaluation, which begins at the inception of the inmate prison
term.

(A) An inmate will be considered to be compliant if he/she was not
failed from the required program activity(ies) during the review period
under consideration, nor did the inmate refuse to participate in required pro-
gramming during the review period under consideration.

(i) As needed, the counselor will communicate with the treatment or
program providers as well as work crew supervisors to evaluate an inmate’s
compliance with the required program activity(ies).

(ii) If the inmate’s counselor determines the inmate is non-compliant
with the OCP, he/she will approve a program failure for documentation in
the inmate’s computer record.

(B) Inmates Needing Residential Alcohol and Drug Treatment:

(i) Inmates identified as needing Residential Alcohol and Drug treat-
ment (SCF 25), and who are not within the timeframes for the program will
not be responsible for entering or completing that specific program activi-
ty, but will be held responsible for completing all other available required
activities identified within the OCP.

(ii) However, any program earned time previously applied, and any
earned time credits as a result of the inmate obtaining a high school diplo-
ma, General Educational Development (GED) certificate, a certificate or
degree from a post-secondary education institution as defined in ORS
337.511, or a journey level certification from a registered apprenticeship
program as defined in ORS 660.010 on or after January 1, 2010, will be
retracted during the final review period if it is determined the inmate has
refused to enter, or failed to complete a residential alcohol and drug pro-
gram prior to release.

(b) Institution conduct compliance is defined as maintaining Level I
or Level II major misconduct-free behavior during the review period. Major
misconduct is documented in accordance with the Department’s rule on
Prohibited Inmate Conduct and Processing Disciplinary Actions (OAR
291-105). Any finding of a Level I or Level II major misconduct violation
during the review period will be considered as noncompliance. The date of
the adjudication, not of the incident, will be used for the date of the viola-
tion.

(c) At the end of each review period, the prison term analyst will
review the inmate’s computer records for information reflecting the
inmate’s compliance with the current Oregon Corrections Plan and institu-
tion conduct. Based on the information contained in the inmate’s computer
records, the prison term analyst will apply either:

(A) An effective 0, 10, or 20 percent reduction to the sentencing
guidelines sentence proportional for the review period under consideration
for inmates sentenced on or after November 1, 1989, or

(B) An effective 0, 15, or 30 percent reduction to the sentencing
guidelines sentence proportional for the review period under consideration
for inmates with eligible crimes sentenced on or after July 1, 2009 for a
crime committed prior to February 17, 2010 or inmates sentenced prior to
July 1, 2009 and for whom the sentencing court has issued a supplemental
judgment authorizing the Department to consider the inmate eligible for
additional earned time credits.

(d) For inmates housed in non-Oregon Department of Corrections
facilities, the designated counselor will review the inmate’s institution file
including any reports received from the housing facility to determine com-
pliance with the current OCP and institution conduct.

(A) OCP compliance will be determined by the inmate’s reported
compliance with requirements as determined by Department staff or the
housing facility staff.

(B) Due process comparable to the Department’s rule on Prohibited
Inmate Conduct and Processing Disciplinary Actions (OAR 291-105) shall
be applied. Institution conduct non-compliance will be determined by sub-
stituting the rule(s) of prohibited conduct, for the rule(s) violated at the
housing facility, with the most equivalent charges as defined in the
Department’s rule on Prohibited Inmate Conduct and Processing
Disciplinary Actions (OAR 291-105). The functional unit manager or
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designee may impose sanctions, in addition to that imposed by the housing
facility, related to sentence reductions.

(e) For each review period under consideration for inmates housed in
Oregon Department of Corrections facilities, the prison term analyst will
list the reasons for applying or not applying earned time credits and record
the corresponding percentage of earned time applied to the inmate’s sen-
tence on the Earned Time Computation Form (CD 1154D).

(f) For inmates housed in non-Oregon Department of Corrections
facilities, the designated counselor will list the reasons for applying or not
applying earned time credits and record the corresponding percentage of
earned time applied on the Earned Time Computation Form (CD 1154D).

(g) Upon the prison term analyst’s or counselor’s application of
earned time credits toward an inmate’s sentence for the review period under
consideration, the OISC Unit will recompute the inmate’s new earned time
release date, file the Earned Time Computation Form (CD 1154D) in the
institution file, and provide a copy of the determination to the inmate.

(4) Determination of Earned Time Credits for Education or
Apprenticeship Certifications:

(a) Inmates who obtain a high school diploma, General Educational
Development (GED) certificate, a certificate or degree from a post-second-
ary education institution as defined in ORS 337.511, or a journey level cer-
tification from a registered apprenticeship program as defined in ORS
660.010 prior to January 1, 2010 are not eligible to be considered for earned
time credits for education or apprenticeship certifications.

(b) Subject to OAR 291-097-0025 (Retraction of Earned Time
Credits), 291-097-0030 (Restoration of Earned Time Credits), and 291-
097-0040 (Determination of Earned Time Credits During Final Review
Period for Sentencing Guidelines Sentences), at the time an inmate obtains
a high school diploma, General Educational Development (GED) certifi-
cate, a certificate or degree from a post-secondary education institution as
defined in ORS 337.511, or a journey level certification from a registered
apprenticeship program as defined in ORS 660.010 on or after January 1,
2010, the prison term analyst will apply the amount of earned time credits,
not to exceed 60 days, to the amount of earned time credits actually
received by the inmate for either maintaining appropriate institution con-
duct or compliance with his/her Oregon Corrections Plan, in order to bring
the inmate’s total earned time credits up to the amount of earned time cred-
its the inmate would have received if the inmate maintained appropriate
institution conduct and was in full compliance with his/her Oregon
Corrections Plan as of the date the inmate obtained the education or appren-
ticeship certification.

(A) The Department may apply up to 60 days earned time credits for
education or apprenticeship certifications toward prior earned time not
credited to the sentence due to adjudicated misconduct during the presen-
tence incarceration or while an inmate is incarcerated in an Oregon county
jail prior to the inmate’s return to a Department of Corrections facility fol-
lowing an escape, revocation of second look conditional release, or viola-
tion of non-AIP or AIP short-term transitional leave, or toward non-com-
pliance with institutional conduct or the Oregon Corrections Plan, and
toward earned time previously retracted during the service of the sentence.

(B) In no event will an inmate be credited with more earned time cred-
its than the amount of earned time credits the inmate would have received
toward the sentence if the inmate maintained appropriate institutional
behavior and was in full compliance with his/her Oregon Corrections Plan
as of the date the inmate obtained a high school diploma, General
Educational Development (GED) certificate, a certificate or degree from a
post-secondary education institution as defined in ORS 337.511, or a jour-
ney level certification from a registered apprenticeship program as defined
in 660.010.

(C) The earned time credits for education or apprenticeship certifica-
tions may not be applied to a sentence whose prison term reached its earned
time release date prior to the date the inmate obtained a high school diplo-
ma, General Educational Development (GED) certificate, a certificate or
degree from a post-secondary education institution as defined in ORS
337511, or a journey level certification from a registered apprenticeship
program as defined in 660.010.

(D) An inmate may be credited with multiple education or appren-
ticeship certifications as long as no individual sentence receives more than
60 days total earned time credit for obtaining a high school diploma,
General Educational Development (GED) certificate, a certificate or degree
from a post-secondary education institution as defined in ORS 337.511, or
a journey level certification from a registered apprenticeship program as
defined in 660.010.

(5) Determination of Earned Time Credits During Presentence
Incarceration: For crimes committed on or after November 1, 1989, earned
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time credits will be computed for the period in which an inmate is in cus-
tody in a non-Department of Corrections facility prior to sentencing and
admission to the Department of Corrections, based solely on the inmate’s
conduct in the facility.

(a) Conduct compliance will be assumed, unless the Department
receives documentation of adjudicated misconduct from the facility.

(A) For inmates sentenced on or after November 1, 1989, the inmate
will be granted an effective O or 20 percent reduction toward the sentencing
guidelines sentence proportional for the length of presentence incarcera-
tion.

(B) For inmates with eligible crimes sentenced on or after July 1,
2009 for a crime committed prior to February 17, 2010, or inmates sen-
tenced prior to July 1, 2009 and for whom the sentencing court has issued
a supplemental judgment authorizing the Department to consider the
inmate eligible for additional earned time credits, the inmate will be grant-
ed an effective O or 30 percent reduction toward the sentencing guidelines
sentence proportional for the length of presentence incarceration.

(b) Any verified major misconduct equivalent to a Level 1 or Level 2
major misconduct violation as defined in the Department’s rule on
Prohibited Inmate Conduct and Processing Disciplinary Actions (OAR
291-105) during any of the presentence incarceration credits applied to the
sentence will result in an effective 0 percent reduction toward the sentenc-
ing guidelines sentence proportional for the total length of presentence
incarceration.

(A) For inmates sentenced on or after November 1, 1989, conduct
compliance will result in an effective 20 percent reduction in the sentenc-
ing guidelines prison term proportional for the length of presentence incar-
ceration.

(B) For inmates with eligible crimes sentenced on or after July 1,
2009 for a crime committed prior to February 17, 2010, or inmates sen-
tenced prior to July 1, 2009 and for whom the sentencing court has issued
a supplemental judgment authorizing the Department to consider the
inmate eligible for additional earned time credits, conduct compliance will
result in an effective 30 percent reduction in the sentencing guidelines
prison term proportional for the length of presentence incarceration.

(6) If the inmate escapes, the prison term analyst will close out the
current earned time review period, changing the current review period to
end the day after escape. An inmate that is returned from an escape to a
Department of Corrections facility will have the starting date of the new
earned time credit cycle begin with the date of return. The escape will con-
stitute a program failure for the period up to the escape.

(7) Alternative Incarceration Program:

(a) If, during any review period, the inmate is assigned to an
Alternative Incarceration Program and for sufficient justification as deter-
mined by the functional unit manager’s committee to be unsuccessful, the
inmate will be considered a program failure as provided by the
Department’s rule on Alternative Incarceration Programs (OAR 291-062).

(b) If the inmate fails to successfully complete the short-term transi-
tional leave (non-prison leave) granted through the Alternative
Incarceration Program, the inmate will be considered a program failure and
non-compliant with institution conduct for the length of the inmate’s short-
term transitional leave. The failure to successfully complete the short-term
transitional leave (non-prison leave) will not result in a retraction of the
portion of earned time credits for program compliance advanced at the
beginning of the final review period as outlined in OAR 291-097-0025(3).

(8) Determination of earned time credits for inmates on non-AIP tran-
sitional leave:

(a) Earned time credits will be computed for the period in which an
inmate is serving the remainder of his/her sentencing guidelines term of
incarceration on short-term transitional leave (OAR 291-063).

(A) Institution conduct and Oregon Corrections Plan compliance will
be assumed while an inmate is released on short-term transitional leave.

(B) Earned time credits for the period on transitional leave will be
applied at a rate of 20 percent or 30 percent, in accordance with the appli-
cable rate for the sentence at the time of release onto short-term transition-
al leave.

(b) A revocation of an inmate’s short-term transitional leave is
deemed non-compliance with the inmate’s Oregon Corrections Plan and
non-compliance with institution conduct. Upon revocation of short-term
transitional leave, an inmate will receive an effective 0 percent reduction for
OCP compliance and 0 percent reduction toward the sentencing guidelines
sentence for institutional conduct proportional for the length of the inmate’s
short-term transitional leave.

(c) The failure to successfully complete the short-term transitional
leave will not result in a retraction of the portion of earned time credits for
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program compliance advanced at the beginning of the final review period
as outlined in OAR 291-097-0025(3).

(9) If all of an inmate’s sentence(s) is vacated, reversed and remand-
ed for new trial, or conviction affirmed and remanded for resentencing, the
prison term analyst will close out the current earned time review period to
end the day after release to the sentencing court. An inmate that is returned
on a resentence will start a new review period, effective the date of return
to a Department of Corrections facility. The new earned time credit cycle
date will be reflected on the inmate’s facesheet.

(10) Determination of earned time credits for inmates serving the
remainder of a sentencing guidelines sentence on conditional release
(Second Look):

(a) Earned time credits will be computed for the period in which an
inmate is serving the remainder of his/her sentencing guidelines term of
incarceration in the community on conditional release, based solely on the
inmate’s compliance with his/her conditional release plan.

(b) Earned time credits for the period on conditional release (Second
Look) will be applied at a rate of 20 percent or 30 percent, in accordance
with the applicable rate for the sentence at the time of release onto condi-
tional release (Second Look).

(c) Conduct compliance will be assumed, unless the inmate’s condi-
tional release is revoked by the sentencing court.

(d) Any revocation of an inmate’s conditional release prior to the
inmate reaching his/her projected earned time date will result in an effec-
tive O percent reduction in the sentencing guidelines prison term for the
length of the inmate’s sentence being served in the community on condi-
tional release.

(11) If an inmate is incarcerated in an Oregon county jail prior to the
inmate’s return to a Department of Corrections facility following an escape,
revocation of second look conditional release, or violation of non-AIP or
AIP short-term transitional leave, earned time credits will be computed for
the period in which the inmate is in custody based solely on the inmate’s
conduct in the county jail.

(a) Conduct compliance will be assumed, unless the Department
receives documentation of adjudicated misconduct from the facility.

(A) For inmates sentenced on or after November 1, 1989, the inmate
will be granted an effective O or 20 percent reduction toward the sentencing
guidelines sentence proportional for the length of incarceration.

(B) For inmates with eligible crimes sentenced on or after July 1,
2009 for a crime committed prior to February 17, 2010, or inmates sen-
tenced prior to July 1, 2009 and for whom the sentencing court has issued
a supplemental judgment authorizing the Department to consider the
inmate eligible for additional earned time credits, the inmate will be grant-
ed an effective 0 or 30 percent reduction toward the sentencing guidelines
sentence proportional for the length of incarceration.

(b) Any verified major misconduct equivalent to a Level 1 or Level 2
major misconduct violation as defined in the Department’s rule on
Prohibited Inmate Conduct and Processing Disciplinary Actions (OAR
291-105) during the incarceration will result in an effective O percent reduc-
tion toward the sentencing guidelines sentence proportional for the length
of incarceration.

(A) For inmates sentenced on or after November 1, 1989, conduct
compliance will result in an effective 20 percent reduction in the sentenc-
ing guidelines prison term proportional for the length of incarceration.

(B) For inmates with eligible crimes sentenced on or after July 1,
2009 for a crime committed prior to February 17, 2010, or inmates sen-
tenced prior to July 1, 2009 and for whom the sentencing court has issued
a supplemental judgment authorizing the Department to consider the
inmate eligible for additional earned time credits, conduct compliance will
result in an effective 30 percent reduction in the sentencing guidelines

prison term proportional for the length of incarceration.
Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040,421.120 - 421.122, 423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623), Or Laws
2010 Ch 2 (SB1007)
Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623),
Or Laws 2010 Ch 2 (SB1007)
Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f.8-27-96, cert. ef. 9-1-96; DOC 18-2000, f. & cert. ef. 6-26-00; DOC 18-2001, f. & cert. ef.
10-12-01; DOC 23-2008(Temp), f. & cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert.
ef. 3-10-09; DOC 15-2009(Temp), f. & cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. &
cert. ef. 11-20-09; DOC 6-2010(Temp), f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f.
& cert. ef. 7-14-10
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291-097-0023
Court Notification of Inmate Eligibility for Increase in Earned Time
Credits

Pursuant to Oregon Laws 2009, Chapter 660 § 18 (House Bill 3508),
for inmates with sentencing guidelines sentences imposed prior to July 1,
2009 for crimes committed on or after November 1, 1989:

(1) Upon identifying an inmate who is eligible for earned time cred-
its that exceed 20 percent, the Department will send written notification to
the inmate, as well as the presiding judge, trial court administrator, and the
district attorney of the county in which the inmate was sentenced, of the
particular sentences for which the Department has determined that the
inmate is eligible for an increase in earned time credits. The Department
will also provide a supplemental judgment to the presiding judge and trial
court administrator of the county in which the inmate was sentenced that
lists the particular sentences for which the Department has determined that
the inmate is eligible for an increase in earned time credits.

(2) The Department will not send a written notification or supple-
mental judgment for any sentence in which an inmate has completed his/her
prison term prior to or on August 31, 2009.

(3) The Department will not send a written notification or supple-

mental judgment for any inmate on or after February 17, 2010.
Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122, 423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2010 Ch 2 (SB1007)
Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2010 Ch 2 (SB1007)
Hist.: DOC 15-2009(Temp), f. & cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, . & cert. ef.
11-20-09; DOC 6-2010(Temp), f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f. & cert.
ef. 7-14-10

291-097-0025
Retraction of Earned Time Credits

Time credits previously earned or applied will be retracted as follows:

(1) The inmate is found guilty of a major rule violation after a formal
disciplinary hearing or upon waiver of the inmate’s right to a hearing, and
the disciplinary order directs that earned time credits earned or applied be
forfeited in accordance with the Department’s rule on Prohibited Inmate
Conduct and Processing Disciplinary Actions (OAR 291 105).

(a) A recommendation for retraction of earned time shall be within the
range corresponding to the violation level as set forth in Table 1.

(b) A recommendation for retraction of earned time credits may not
exceed the amount previously applied, including any amount credited to the
inmate for obtaining a high school diploma, General Educational
Development (GED) certificate, a certificate or degree from a post-second-
ary institution as defined in ORS 337.511, or a journey level certification
from a registered apprenticeship program as defined in ORS 660.010 on or
after January 1,2010.

(2) Inmates identified as needing residential alcohol and drug treat-
ment (SCF 25) who have not completed the prescribed program by their
final review period will have all previously applied earned time for program
compliance, as well as any amount credited to the inmate for obtaining a
high school diploma, General Educational Development (GED) certificate,
a certificate or degree from a post-secondary institution as defined in ORS
337.511, or a journey level certification from a registered apprenticeship
program as defined in 660.010 on or after January 1, 2010, retracted from
the first full review period following September 1, 1996. Retraction of pro-
gram earned time may not exceed the amount previously applied.

(a) If earned time is retracted during or after the final review period in
which a final release date is calculated, the release date will be adjusted by
the OISC Unit. After such a retraction, the new release date will remain as
established by the OISC Unit and that inmate shall be ineligible for any
future earned time credit.

(b) The prison term analyst will contact the counselor for confirma-
tion of whether an SCF 25 inmate requires a retraction at the time of the
final review. SCF 25 retractions will be documented in writing by the coun-
selor.

(3) Failure to comply with the OCP during the final review period will
result in a retraction of the portion of the earned time credits for program
compliance advanced at the beginning of the final review period. The prison
term analyst will document the retraction on the Earned Time Computation

form (CD 1154D).
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122, 423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623)
Stats. Implemented: ORS 137.635, 144.108. 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623)
Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, . 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f.8-27-96, cert. ef. 9-1-96; DOC 18-2001, f. & cert. ef. 10-12-01; DOC 23-2008(Temp), f. &
cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert. ef. 3-10-09; DOC 15-2009(Temp), f.
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& cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. & cert. ef. 11-20-09; DOC 6-2010(Temp),
f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f. & cert. ef. 7-14-10

291-097-0030
Restoration of Earned Time Credits

(1) Time credits that have been retracted may be restored upon rec-
ommendation of staff and approval of the functional unit manager or
designee only for an inmate who has been involved in saving a life or
through the Adjustments to final order process outlined in the Department’s
rule on Prohibited Inmate Conduct and Processing Disciplinary Actions
(OAR 291-105). Time credits restored may not exceed those previously
retracted.

(2) Restoration of time credits must be approved in writing by the

functional unit manager or designee.

Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040,421.120 - 421.122, 423.020,
423.030 & 423.075

Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030 & 423.075

Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f. 8-27-96, cert. ef. 9-1-96; DOC 6-2010(Temp), f. & cert. ef. 4-14-10 thru 10-11-10; DOC
9-2010, f. & cert. ef. 7-14-10

291-097-0040
Determination of Earned Time Credits During Final Review Period
for Sentencing Guideline Sentences

(1)(a) Four months prior to an inmate’s projected release date, prison
term analysts (or the designated counselor for inmates housed in non-
Oregon Department of Corrections facilities) will conduct a final review of
inmates’ earned time compliance. Final reviews will be conducted only for
inmates serving a sentencing guidelines sentence. Prison term analysts will
advance and apply earned time credits for the final review period as fol-
lows:

(b) Advancement and application of earned time credits for the final
review period:

(A) Except for residential alcohol and drug treatment (SCF 25)
inmates, an inmate’s full compliance with the OCP and institutional behav-
ior will be assumed during the final review period.

(i) For inmates sentenced on or after November 1, 1989, the prison
term analyst will apply an effective 20 percent reduction in sentence for the
final review period and the OISC Unit will recompute the inmate’s new
earned time release date.

(i) For inmates with eligible crimes sentenced on or after July 1, 2009
for a crime committed prior to February 17, 2010, or inmates sentenced
prior to July 1, 2009 and for whom the sentencing court has issued a sup-
plemental judgment authorizing the Department to consider the inmate eli-
gible for additional earned time credits, the prison term analyst will apply
an effective 30 percent reduction in sentence for the final review period and
the OISC Unit will recompute the inmate’s new earned time release date.

(B) For residential alcohol and drug treatment (SCF 25) inmates, only
institutional behavior compliance will be assumed during the final review
period unless the inmate has successfully complied with his/her Oregon
Corrections Plan at the time of the final review.

(i) For inmates sentenced on or after November 1, 1989, if the inmate
has successfully complied with his/her Oregon Corrections Plan at the time
of the final review, the prison term analyst will apply an effective 20 per-
cent reduction in sentence for the final review period and the OISC Unit
will recompute the inmate’s new earned time release date.

(i) For inmates with eligible crimes sentenced on or after July 1, 2009
for a crime committed prior to February 17, 2010, or inmates sentenced
prior to July 1, 2009 and for whom the sentencing court has issued a sup-
plemental judgment authorizing the Department of Corrections to consider
the inmate eligible for additional earned time credits, if the inmate has suc-
cessfully complied with his/her Oregon Corrections Plan at the time of the
final review, the prison term analyst will apply an effective 30 percent
reduction in sentence for the final review period and the OISC Unit will
recompute the inmate’s new earned time release date.

(iii) For inmates sentenced on or after November 1, 1989, if the
inmate has not successfully complied with his/her Oregon Corrections Plan
at the time of the final review, the prison term analyst will apply an effec-
tive 10 percent reduction in sentence for the final review period and the
OISC Unit will recompute the inmate’s new earned time release date.

(iv) For inmates with eligible crimes sentenced on or after July 1,
2009 for a crime committed prior to February 17, 2010, or inmates sen-
tenced prior to July 1, 2009 and for whom the sentencing court has issued
a supplemental judgment authorizing the Department to consider the
inmate eligible for additional earned time credits, if the inmate has not suc-
cessfully complied with his/her Oregon Corrections Plan at the time of the
final review, the prison term analyst will apply an effective 15 percent
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reduction in sentence for the final review period and the OISC Unit will
recompute the inmate’s new earned time release date.

(2) If, after the completion of a final review and advancement of
earned time credits for the final review period, the inmate’s prison term is
extended as a result of a new sentence or an adjustment in presentence time,
the prison term analyst will delete the final review and any earned time
credits advanced for the final review period. The prison term analyst will
complete a new Earned Time Computation form (CD 1154D) to assure that
the extended prison term is reviewed in accordance with these rules.

(3) If, after the completion of a final review and advancement of
earned time credits for the final review period, the inmate’s prison term is
reduced, the OISC Unit will adjust the final review period and any earned
time credits advanced for the final review period provided the inmate was
in full compliance with his/her Oregon Corrections Plan and institutional
behavior at the time of the final review.

(a) If the inmate was in partial compliance with his/her Oregon
Corrections Plan or institutional behavior at the time of the final review, the
prison term analyst will delete the final review and any earned time credits
advanced for the final review period.

(b) The prison term analyst will complete a new Earned Time
Computation form (CD 1154D) to assure that the reduced prison term is
reviewed in accordance with these rules.

(4) If, after the completion of a final review and advancement of
earned time credits for the final review period, the inmate obtains a high
school diploma, General Educational Development (GED) certificate, a
certificate or degree from a post-secondary education institution as defined
in ORS 337.511, or a journey level certification from a registered appren-
ticeship program as defined in ORS 660.010, the OISC Unit will adjust the
final review period and any earned time credits advanced for the final

review period in accordance with OAR 291-097-0020(4).
Stat. Auth.: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,423.020,
423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623), Or Laws
2010 Ch 2 (SB1007)
Stats. Implemented: ORS 137.635, 144.108, 144.110, 161.610, 179.040, 421.120 - 421.122,
423.020, 423.030, 423.075, OL 2009 Ch 660 (HB 3508), Or Laws 2009 Ch 623 (HB2623),
Or Laws 2010 Ch 2 (SB1007)
Hist.: CD 14-1990, f. & cert. ef. 7-2-90; CD 17-1993, f. 6-7-93, cert. ef. 6-9-93; CD 11-1996,
f. 8-27-96, cert. ef. 9-1-96; DOC 18-2001, f. & cert. ef. 10-12-01; DOC 23-2008(Temp), f. &
cert. ef. 9-12-08 thru 3-10-09; DOC 2-2009, f. & cert. ef. 3-10-09; DOC 15-2009(Temp), f.
& cert. ef. 8-31-09 thru 2-23-10; DOC 23-2009, f. & cert. ef. 11-20-09; DOC 6-2010(Temp),
f. & cert. ef. 4-14-10 thru 10-11-10; DOC 9-2010, f. & cert. ef. 7-14-10

Department of Energy
Chapter 330

Rule Caption: Establishes procedural and other requirements
including timeframes for assessing energy resource suppliers.
Adm. Order No.: DOE 5-2010

Filed with Sec. of State: 6-16-2010

Certified to be Effective: 6-16-10

Notice Publication Date: 4-1-2010

Rules Amended: 330-075-0005, 330-075-0015, 330-075-0025, 330-
075-0035

Rules Repealed: 330-075-0010, 330-075-0005(T), 330-075-
0015(T), 330-075-0025(T), 330-075-0035(T)

Subject: The 2009 legislature, HB 2626, changed the definition of
Energy Suppliers. The change added generation, transmission and
distribution to the definition of activities eligible for inclusion under
the energy supplier assessment. To implement this change and remain
consistent with statute the ESA rules require amendment.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-075-0005
Purpose

These rules specify the form and content of information regarding
Oregon gross operating revenues and energy sales to be submitted to the
Department of Energy by energy resource suppliers. Such submittals are
pursuant to ORS 469.421 as amended by Oregon Laws 2009, Chapter
753. The information will be used to calculate annual assessments on ener-

gy resource suppliers.
Stat. Auth.: ORS 183 & 469
Stats. Implemented: ORS 469.421
Hist.: DOE 3-1981(Temp), f. & ef. 8-26-81; DOE 4-1981(Temp), f. & ef. 9-14-81; DOE 5-
1981(Temp), f. & ef. 11-2-81; DOE 7-1982, f. & ef. 5-3-82; DOE 6-1984, f. & ef. 5-10-84;
DOE 3-2009(Temp), f. & cert. ef. 12-21-09 thru 6-17-10; DOE 5-2010, f. & cert. ef. 6-16-10
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330-075-0015
Definitions

For the purposes of OAR division 330, division 75, unless otherwise
specified, the following definitions shall apply:

(1) “Department” means the Oregon Department of Energy.

(2) “Director” means the Director of the Oregon Department of
Energy.

(3) “Electric Utility” has the meaning given that term in ORS
469.300.

(4) “Energy Resource Supplier” has the meaning given that term in
ORS 469 .421.

(5) “Gross Operating Revenue” has the meaning given that term in
ORS 469.421.

(6) “Imported” relates to natural gas and petroleum products and
includes those products not produced or salvaged from the earth or waters
of the State of Oregon.

(7) “Natural Gas Utility” means a person engaged in or authorized to
engage in the business of supply, transmission or distribution of natural or
synthetic gas.

(8) “Petroleum Products” means those petroleum products subject to
assessments under Section 3(4) and Section 5(4) of Oregon Laws 1981,
Chapter 792. These products include:

(a) Crude petroleum;

(b) Fuel oil (distillate and residual);

(c) Kerosene;

(d) Liquefied petroleum gases;

(e) Motor vehicle fuel (when used as fuel for agricultural purposes);
and

(f) Petroleum coke (when used as fuel in metal processing).
“Petroleum products” does not include fuels subject to the requirements of
Section 3 of Article IX of the Oregon Constitution, ORS 319.020 relating
to aircraft and motor vehicle fuel, and ORS 319.530.

(9) “Petroleum Supplier” has the meaning given that term in ORS
469.421.

(10) “Person” has the meaning given that term in ORS 469.300.

(11) “Proprietary Information” means information in which its owner
has an important, established financial or competitive interest and value.
Proprietary information shall be determined by these indicators:

(a) Whether the information is treated as confidential by its owner;

(b) Whether its owner has made the information available to others,
and the reason for such disclosure;

(c) The potential for competitive advantage that the information pro-
vides;

(d) The cost of developing the information;

(e) The potential for financial or competitive loss to its owner if the
information is disclosed;

(f) Whether the information legally is protected by patents or copy-
rights, etc.

(12) “Retail Sales” means sales to the ultimate consumer.

(13) “Synthetic Gas” means a gas or gas mixture that is produced or
collected for use as fuel. Synthetic Gas includes landfill gas, digester gas,
biogas and biomethane.

(14) “Ultimate Consumer” means a customer who purchases energy
for his own use and not for resale.

(15) “Utility” has the meaning given that term in ORS 469.300.

(16) “Wholesale sales” means sales of electricity, natural gas or petro-

leum products for subsequent resale.
Stat. Auth.: ORS 183 & 469
Stats. Implemented: ORS 469.421
Hist.: DOE 3-1981(Temp), f. & ef. 8-26-81; DOE 4-1981(Temp), f. & ef. 9-14-81; DOE 5-
1981(Temp), f. & ef. 11-2-81; DOE 7-1982, f. & ef. 5-3-82; DOE 6-1984, f. & ef. 5-10-84;
DOE 3-2009(Temp), f. & cert. ef. 12-21-09 thru 6-17-10; DOE 5-2010, f. & cert. ef. 6-16-10

330-075-0025
Energy Resource Suppliers Gross Operating Revenue Reporting
Requirements

(1) Energy resource suppliers with one or more locations or service
areas in Oregon shall complete and submit the appropriate Department-sup-
plied form or forms based on the suppliers energy type. The information
provided on the forms shall when appropriate:

(a) Contain information relating to total gross operating revenue
derived from the energy resource supplier’s operations within Oregon dur-
ing the most recently completed calendar year. Energy resource suppliers
whose energy generation, transmission or distribution activities within
Oregon are undertaken to directly supply the suppliers operations at the
same location and not for the primary purpose of distribution or sale, shall
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report only gross operating revenue from supplying, transmitting or dis-
tributing energy to another person. Energy resource suppliers who receive
revenue from multiple business activities shall report only the gross operat-
ing revenue from supplying, generating, transmitting or distributing energy.
;and

(b) Contain gross operating revenues relating to wholesale and retail
sales by the petroleum supplier of distillate fuel oil within Oregon during
the most recently completed calendar year.

(2) Except as provided in OAR 330-075-0035, every energy resource
supplier with one or more locations in Oregon shall submit a completed
Department-supplied form on or before May 1 of each year. Forms shall be
considered submitted as of the post mark date or receipt at the Department,

whichever is earlier.
[Forms: Forms referenced are available from the agency.]
Stat. Auth.: ORS 183 & 469
Stats. Implemented: ORS 469.421
Hist.: DOE 3-1981(Temp), f. & ef. 8-26-81; DOE 4-1981(Temp), f. & ef. 9-14-81; DOE 5-
1981(Temp), f. & ef. 11-2-81; DOE 7-1982, f. & ef. 5-3-82; DOE 6-1984, f. & ef. 5-10-84;
DOE 3-2009(Temp), f. & cert. ef. 12-21-09 thru 6-17-10; DOE 5-2010, f. & cert. ef. 6-16-10

330-075-0035
Extension of Submission Deadline

(1) Any energy resource supplier which finds it cannot meet the dead-
line set forth in OAR 330-075-0025 may apply to the Director for an exten-
sion of time. The written application shall include the following:

(a) The reasons why the deadline cannot be met;

(b) The measures being taken to comply with the deadline; and

(c) The date on which the energy resource supplier intends to submit
the required form(s).

(2) A petition for extension of time must be submitted no later than 15
days before the deadline from which an extension is sought.

(3) The Director may grant an extension of not more than fifteen days
if:

(a) The energy supplier makes a showing of hardship caused by the
deadline;

(b) The energy supplier provides reasonable assurance that the ener-
gy supplier can comply with the revised deadline; and

(c) The extension of time does not prevent the department from ful-

filling its statutory responsibilities.
Stat. Auth.: ORS 183 & 469
Stats. Implemented: ORS 469.421
Hist.: DOE 3-1981(Temp), f. & ef. 8-26-81; DOE 5-1981(Temp), f. & ef. 11-2-81; DOE 7-
1982, f. & ef. 5-3-82; DOE 6-1984, f. & ef. 5-10-84; DOE 3-2009(Temp), f. & cert. ef. 12-
21-09 thru 6-17-10; DOE 5-2010, f. & cert. ef. 6-16-10

ecccccccoe

Rule Caption: Adopt rules establishing a voluntary building ener-
gy rating system.

Adm. Order No.: DOE 6-2010

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 6-1-2010

Rules Adopted: 330-063-0000, 330-063-0010, 330-063-0020,
330-063-0030, 330-063-0040

Subject: Senate Bill 79 creates the Task Force on Energy Perform-
ance (“Task Force”). One of the Task Force’s duties is to develop rec-
ommendations for a voluntary energy performance scoring system
for use in new and existing commercial and residential buildings.
Senate Bill 79 directs the Oregon Department of Energy (“Depart-
ment”) to provide staff support to the Task Force and to adopt the
Task Force’s recommendations for a voluntary energy performance
scoring system by July 1,2010. These rules reflect the Task Force’s
recommendations.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-063-0000
Purpose and Scope
(1) These rules establish a voluntary building energy rating system.
(2) The building energy rating system shall be available for voluntary
evaluation of energy use in new and existing commercial and residential
buildings in Oregon and shall follow the standards established in these

rules.
Stat. Auth.: 2009 OL Ch. 750
Stats. Implemented: 2009 OL Ch. 750
Hist.: DOE 6-2010, f. & cert. ef. 7-1-10
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330-063-0010
Definitions

For the purposes of these rules, unless otherwise specified, the fol-
lowing definitions shall apply unless the context requires otherwise:

(1) “Asset rating” means the building energy use rating generated by
modeling under standardized weather and occupancy conditions, adjusted
to account for variances in energy consumption.

(2) “Building” means any enclosed structure created for permanent
use as a residence, a place of business, or any other activities whether com-
mercial or noncommercial in character.

(3) “Building envelope” is that element of a building which encloses
conditioned spaces through which thermal energy may be transmitted to or
from the exterior or to or from unconditioned spaces.

(4) “Commercial building” means a structure of which more than 50
percent of usable square footage is used or intended for use in connection
with:

(a) The exchange, sale, or storage of goods; or

(b) The provision of services.

(c) A residential building with more than five dwelling units is a com-
mercial building for the purposes of these rules.

(5) “Energy audit” means an assessment of a building’s energy use
and efficiency in order to determine the building’s energy performance.

(6) “Operational rating” means a building energy use rating generat-
ed by measuring actual energy consumption taking into consideration all
physical systems and their operation.

(7) “Physical systems” means any energy consuming equipment inte-
grated in the building design, function or operation.

(8) “Residential building” as defined in ORS 701.005.
Stat. Auth.: 2009 OL Ch. 750

Stats. Implemented: 2009 OL Ch. 750

Hist.: DOE 6-2010, f. & cert. ef. 7-1-10

330-063-0020
Evaluation of Energy Performance

(1) Persons producing energy performance scores shall have training
in the software program used to produce the rating.

(2) Building energy ratings must meet the following requirements:

(a) Building energy audit software used to produce building energy
ratings shall be approved by the U.S. Department of Energy.

(b) The rating for new buildings shall be an asset rating based upon
the projected energy consumption of the building and may include a phys-
ical inspection of the building.

(c) Ratings shall be readily available and understandable to an actual
or potential building purchaser, lessee, renter or other occupant and shall
include an explanation of the rating, the assumptions, the baseline, the date
of the rating, and the name of the rater or rating organization.

(3) Building energy rating systems shall include the following:

(a) The estimated total annual energy consumption by fuel type.

(b) Acceptable benchmarks include, but are not limited to:

(A) A similar building built to state building code standards

(B) Oregon or national averages

(C) A comparable-sized building in square footage

(4) Building ratings may include the estimated amount of carbon
dioxide emissions per housing unit, as a calculation of the carbon intensity
for each fuel source used in the unit. The score should be calculated by
aggregating the following estimates:

(a) The number of 1bs CO2/kWh of electricity consumed annually
should be based on the eGRID sub-region NWPP data and adjusted annu-
ally. This is currently 0.902 lbs CO2/kWh.

(b) 11.64 1bs CO2/therm of natural gas consumed annually.

(c) 22.29 Ibs CO2/gallon of fuel oil consumed annually.

(d) 12.76 1bs CO2/gallon of propane consumed annually.
Stat. Auth.: 2009 OL Ch. 750

Stats. Implemented: 2009 OL Ch. 750

Hist.: DOE 6-2010, f. & cert. ef. 7-1-10

330-063-0030
Specific Energy Performance Scoring Standards for Residential
Buildings

(1) Building energy ratings systems for residential buildings shall
meet the following additional requirements:

(a) Include the estimated total annual energy cost.

(b) The rating for existing residential buildings shall be an asset rat-
ing based upon the projected energy performance of the building and may
include a physical inspection of the building.

(2) Residential energy use shall be displayed in annual Mbtu as deter-
mined by approved energy modeling methods, using standard inputs to rep-
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resent a typical household. The annual energy consumption of each fuel
(electricity, natural gas, oil, propane, etc) shall be displayed in retail units
(kWh, therms, gallons, etc) and estimated annual customer cost based on an
Oregon average. Local labeling strategies are encouraged to add local pric-
ing data.

Stat. Auth.: 2009 OL Ch. 750

Stats. Implemented: 2009 OL Ch. 750

Hist.: DOE 6-2010, f. & cert. ef. 7-1-10

330-063-0040
Specific Energy Performance Scoring Standards for Commercial
Buildings

(1) Building energy ratings systems for existing commercial buildings
shall be an operational rating based upon the actual energy usage of the
building and shall utilize utility data.

(2) Commercial energy use shall be displayed in annual btu per square
foot as determined by approved energy modeling methods, using standard
occupancy profiles for the building type. The annual energy consumption
of each fuel (electricity, natural gas, oil, propane, etc) shall be displayed in
retail units.

Stat. Auth.: 2009 OL Ch. 750

Stats. Implemented: 2009 OL Ch. 750
Hist.: DOE 6-2010, f. & cert. ef. 7-1-10

ecccccccoe

Rule Caption: Modifies the eligibility criteria for residential alter-
native energy devices and the calculation of net costs.

Adm. Order No.: DOE 7-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 12-28-10

Notice Publication Date:

Rules Amended: 330-070-0010, 330-070-0013, 330-070-0022
Subject: The rule amendments clarify that eligible costs of alterna-
tive energy devices eligible for the residential energy tax credit will
be determined net of any other incentives, including federal tax cred-
its; change the definitions of eligible alternative fuel vehicles; and
extend the period during which a residence that has received tax cred-
its for certain alternative energy devices will be ineligible for addi-
tional credits.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-070-0010
Purpose

(1) ORS 469.160 through 469.180 offer tax credits for Alternate
Energy Devices (AEDs).

(2) These rules are OAR 330-070-0010 through 330-070-0097. They
govern the way tax credits for AEDs will be granted or denied. None of
these rules replace any building code requirements.

(3) Effective Date: July 1, 2010. All decisions made by the Oregon
Department of Energy (ODOE) regarding AED eligibility, issuance of tax-
credit technician certification, complaints regarding performance of tax-
credit certified technician, revocation of technician tax-credit certification
and other matters relating to the administration of this program after the
effective date of these rules will be made consistent with the criteria and
standards contained in these rules.

(4) These rules apply to tax years beginning on or after January 1,
2008. For all prior tax years, the law and rules applicable to those years
remain in full force.

(5) ODOE grants or denies AED tax credits. By granting a tax credit,
neither ODOE nor the state implies that the AED will save more money
than it will cost. Meeting standards in these rules does not assure that an

AED is safe or reliable.
Stat. Auth.: ORS 469.086
Stats. Implemented: ORS 316.116
Hist.: DOE 12(Temp), f. & ef. 10-14-77; DOE 3-1978, f. & ef. 3-7-78; DOE 5-1978. f. & ef.
9-27-78; DOE 6-1979, f. & ef. 11-13-79; DOE 1-1982, f. 1-12-82, ef. 2-1-82; DOE 6-1983,
f. 12-16-83, ef. 1-1-84; DOE 1-1986, f. & ef. 2-7-86; DOE 4-1987, f. 12-18-87, ef. 1-1-88;
DOE 1-1989, f. & cert. ef. 6-15-89; DOE 2-1989, f. 12-28-89, cert. ef. 1-1-1990; DOE 1-
1995, f. & cert. ef. 1-17-95; DOE 1-1996, f. & cert. ef. 4-1-96; DOE 1-1997, f. 12-15-97, cert.
ef. 1-1-98; DOE 1-1999, f. 12-21-99, cert. ef. 1-1-00; DOE 2-2000, f. 12-29-00, cert. ef. 1-1-
01; DOE 2-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 1-2004, f. & cert. ef. 1-21-04; DOE 2-
2005, f. 12-30-05, cert. ef. 1-1-06; DOE 4-2006, f. 12-29-06, cert. ef. 1-1-07; DOE 4-2007,
f. 11-30-07, cert. ef. 12-1-07; DOE 7-2008, f. 10-31-08, cert. ef. 11-1-08; DOE 7-
2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-070-0013

Definitions
As used in OAR 330-070-0010 through 330-070-0097:
(1) “AED” — Alternative Energy Device.
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(2) “Active Solar Heating” — A solar system that uses air or water that
is moved by pumps or fans to collect, store and distribute the sun’s energy
to a dwelling or part of a dwelling.

(3) “AFUE” (Annual Fuel Utilization Efficiency) — The efficiency rat-
ing for furnaces and boilers expressed as the ratio of the energy output to
the energy (fuel) input, including part load and cycling effects, but not
including fan or pump electrical energy use.

(4) “Alternative Energy Device” (“AED”) — A device or system that
reduces the amount of conventional energy used by a dwelling. AEDs
include, but are not limited to, systems that collect and use solar energy;
ground source heat pump systems; energy efficient appliances, energy effi-
cient heating, ventilating and air conditioning systems; premium efficiency
biomass combustion devices, fuel cell systems; alternative fuel vehicles and
related alternative fuel devices or wind devices that supply, offset or sup-
plement electricity used for a dwelling or that supply electricity to a utility.

(5) “Alternative Fuel” — Electricity, natural gas, ethanol, methanol,
propane, and any other fuel approved by the Director of ODOE.

(6) “Alternative Fuel Device” — An alternative fuel vehicle, equipment
necessary to convert a vehicle to use an alternative fuel, or a fueling system
necessary to operate an alternative fuel vehicle.

(7) “Applicant” — A person who applies for a residential alternative
energy device tax credit under this section.

(a) A person who files an Oregon tax return and applies for a residen-
tial alternative energy device tax credit under this section, or

(b) An Oregon Investor Owned Utility (IOU) as defined in ORS
757.005 or its subsidiaries and affiliated interests as defined in 757.015 that
is designated by an applicant under OAR 330-070-0013(7)(a) to receive the
residential tax credit certificate for a qualifying alternative fuel device on
behalf of the designated applicant.

(c) Any other entity qualified to receive the residential tax credit cer-
tificate for a qualifying alternative fuel device on behalf of the designated
applicant, as determined by ODOE.

(d) An individual or business that provides the tax credit pass-through
amount to the eligible AED owner, and is assigned the tax credit by the
AED owner.

(8) “ARI” — Air Conditioning and Refrigeration Institute.

(9) “ASHRAE” — American Society of Heating, Refrigerating and Air
Conditioning Engineers.

(10) “AWEA” — American Wind Energy Association.

(11) “Btu” — British Thermal Unit.

(12) “CEF” — Energy Factor for Combined Systems. A non-dimen-
sional descriptor of efficiency for combined space and water heating sys-
tems during operation in the water-heating mode only. This part of the
three-part rating (space heating efficiency and combined efficiency being
the other two) takes into account the standby losses from the storage tank,
if any. A higher energy factor denotes better efficiency. Testing is accom-
plished using the ANSI/ASHRAE 124 test method.

(13) “CAFUE” — Annual Fuel Utilization Efficiency for Combined
Systems. A descriptor of efficiency for combined space and water heating
systems during operation in the space heating mode only. This part of the
three-part rating (water heating efficiency and combined efficiency being
the other two) does not count any standby losses from the storage tank, if
any. A higher AFUE denotes better efficiency. Testing is accomplished
using the ANSI/ASHRAE 124 test method.

(14) “Consumer Disclosure” — A form approved and provided by
ODOE describing some AEDs. The technician fills this form out and gives
it to the buyer of an AED. It shows estimated energy savings of the AED,
required conservation items, required maintenance, freeze protection infor-
mation and other data required by ODOE. Exclusions: energy efficient
appliances and alternative fuel devices.

(15) “COP” — Coefficient of Performance. The ratio calculated by
dividing the usable output energy by the electrical input energy. Both ener-
gy values must be expressed in equivalent units.

(16) “Department”, “Energy Office”, or “Office” — The Oregon
Department of Energy.

(17) “Director” — Director of ODOE or the Director’s representative.

(18) “Domestic Water Heating” — The heating of water used in a
dwelling for bathing, clothes washing, dishwashing and other related func-
tions.

(19) “Ductless Mini-split Heat Pump” — means an air-source heat
pump consisting of an outdoor unit connected directly to one or more
indoor units where the refrigerant is condensed and conditioned air is deliv-
ered directly to the room or zone of a home rather than through a central air
handler.

Oregon Bulletin

89

(20) “Dwelling” — means real or personal property inhabited as a prin-
cipal or secondary residence and located within this state. “Dwelling”
includes, but is not limited to, an individual unit within multiple unit resi-
dential housing.

(a) Principal residence — The dwelling owned by the applicant who on
the date of the application has legal title to a dwelling, including the mort-
gagor under a duly recorded mortgage of real property, the trust or under a
duly recorded deed of trust or a purchaser under a duly recorded contract
for the purchase of real property, and who inhabits the dwelling for no
fewer than 14 days in the calendar year for which the credit is claimed;

(b) Secondary residence — Vacation property owned by the applicant;
and

(c) Not qualifying — Primary or secondary residences do not include
motor homes or recreational vehicles as defined in ORS 446.003.

(21) “EER” (Energy Efficiency Ratio) — A measure of a cooling sys-
tem’s instantaneous efficiency (cooling capacity divided by the power con-
sumption), at DOE “A” test conditions, expressed in Btu/hr per watt.

(22) “Electric Load” — Appliance and lighting exclusive of any water
or space heating use.

(23) “Energy Efficient Appliance” — A clothes washer, clothes dryer,
water heater, refrigerator, freezer, dishwasher, space conditioning system,
solar electric alternating current (AC) module, or any other major house-
hold appliance that has been certified by ODOE to have premium energy
efficiency characteristics. Lists of certified energy efficient appliances are
available from ODOE.

(24) “Energy Factor”(EF) — The non-dimensional efficiency rating for
water heaters. It can be loosely translated as a percentage (e.g. EF 0.93 =
93 percent). A higher energy factor denotes better efficiency.

(25) “Energy Yield Chart” — Chart developed by ODOE showing first
year energy yield of an AED.

(26) “Energy Recovery Ventilator” (ERV) — A device or system
designed and installed to provide balanced fresh air ventilation for homes
with the ability to transfer energy from the outgoing air stream to the
incoming air stream that is also capable of at least 30 percent Latent
Recovery/Moisture Transfer (LRMT) at 32 degrees F when operating at the
lowest fan speed.

(27) “EUI(FURNACE)” — The Energy Use Index for a furnace, used
to determine its electric efficiency, and calculated by the following formu-
la, with inputs derived from the appropriate values in the Gas Appliance
Manufacturers Association (GAMA) Directory of Certified Efficiency
Ratings for Heating and Water Heating Equipment: 3.412 x EAE / (3412 x
EAE + 1,000 x EF) = 2.0 percent.

(28) “EUI(HERV)” — The Energy Use Index for an HRV or ERV, used
to determine its electric efficiency, and calculated by dividing a model’s
power consumption, in watts, by the net supply air delivered, in cubic feet
per minute (cfm), while the unit is operating in the lowest speed for which
performance data is provided in the Home Ventilating Institute (HVI)
Directory.

(29) “FERC” — Federal Energy Regulatory Commission.

(30) “First Year Energy Yield” — Usable energy produced under aver-
age conditions by an AED in one year. Expressed in kWh, usable energy is
the gross energy contribution minus any parasitic energy used to operate the
system.

(31) “Fuel Cell Stack” — The portion of a fuel cell system where the
electrochemical reactions take place, generally consisting of an anode, an
electrolyte, and a cathode and supporting systems bringing fuel to the stack
and carrying away the electricity, electrochemical products and thermal
energy generated.

(32) “Fuel Cell System” — A system for producing electricity electro-
chemically and non-reversibly, using a hydrogen rich fuel and oxygen, and
producing an electric current, water, and thermal energy. Systems using
reformed fossil fuels will also produce carbon dioxide.

(33) “Ground Source Heat Pump”— A heating, ventilating and air-
conditioning system, also known as a ground water heat pump, earth-cou-
pled heat pump, geothermal heat pump or ground loop AED, that utilizes a
subsurface closed loop heat exchanger to extract or reject heat to the earth.

(34) “Heating Season” — September 1 through March 31.

(35) “Heat Recovery Ventilator” (HRV) — A device or system
designed and installed to provide balanced fresh air ventilation for homes
with the ability to transfer energy from the outgoing air stream to the
incoming air stream.

(36) “HSPF” (Heating Season Performance Factor) — A measure of
the heating efficiency of a heat pump system over the entire heating season
(heating accomplished divided by power used), expressed as a ratio of Btu
per watt-hour.
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(37) “HUD” — U.S. Department of Housing and Urban Development.

(38) “Hybrid Vehicle” — An alternative fuel vehicle which draws
propulsion energy from on-board sources of stored energy which include
both an internal combustion or heat engine and a rechargeable energy stor-
age system.

(39) “Hydronic Space Heating System” — A system that uses hot or
warm water to deliver heat from a boiler or water heater to the living spaces
in a home.

(40) “IREC” - Interstate Renewable Energy Council.

(41) “kWh” — kilowatt-hour; 1 kWh = 3413 BTUs for purposes of
ODOE calculations.

(42) “Latent Recovery Moisture Transfer” (LRMT) — In an HRV or
ERV, moisture recovered to the ventilation supply air stream divided by
moisture being exhausted, corrected for cross leakage, if any. LRMT = 0
would indicate that no exhausting moisture is recovered for the incoming
supply air stream. LRMT = 1 would indicate that all exhausting moisture is
transferred.

(43) “MCFC” — Molten carbonate fuel cell.

(44) “Modified Energy Factor” (MEF) — The non-dimensional effi-
ciency rating for clothes washers. This measure, unlike the EF, takes into
account the moisture removed from the wash load in the spin cycle, there-
by changing energy use in the drying cycle. A higher MEF denotes a more
efficient clothes washer.

(45) “MM” — Million.

(46) “Net Cost” — What the applicant paid to design, acquire, build
and install the AED. Net cost includes permit and inspection fees. Net cost
must include the value of federal tax credits or utility incentives. Net cost
does not include service contracts, rebates, discounts or refunds.

(47) “Net Generation” — The gross kWh produced minus internal loss-
es and parasitic loads. The net generation is the amount available to serve
dwelling loads, to provide to the utility, or both.

(48) “OG” — Operating guidelines developed by the Solar Rating and
Certification Corporation (SRCC) including system performance or com-
ponent characteristics defined by SRCC in its directory. Operating guide-
lines shall be from the directory in effect at the date the rules are adopted.

(49) “ODOE” — Oregon Department of Energy.

(50) “Owner-Built” — An AED that is assembled and installed on an
owner’s personal property and with an owner’s labor only.

(51) “Parasitic Power” — The electrical energy the system uses to
operate.

(52) “Passive” — A solar AED that relies on heated liquid or air rising
to collect, store and move heat without mechanical devices.

(53) “Passive Solar Space Heating” — This refers to a system or build-
ing design that collects and stores solar energy received directly though
south facing windows. The system/design is without powered moving parts
and includes provisions to collect, store and distribute the sun’s energy
using only convection, radiation and conduction of energy. See section 330-
070-0062 for details.

(54) “Pass-Through Amount” — The minimum amount required to be
passed through to an eligible AED owner in exchange for the right to claim
the tax credit. The pass-through amount shall be determined on an annual
basis by the Director.

(55) “Pass-Through Provider” — An individual or business that pays
the pass-through amount to an eligible system owner and applies for the tax
credit in place of the system owner.

(56) “Pass-Through Verification” — Information collected by ODOE
verifying that the approved pass-through amount has been provided, that
the AED owner has relinquished his or her claim to a tax credit and has
assigned the credit to the pass-through provider.

(57) “Peak Power Ratio” — In the case of a hybrid vehicle, the maxi-
mum power available from the electric motor providing propulsion energy
when powered by the rechargeable energy storage system, divided by the
total of such maximum power and the SAE net power of the internal com-
bustion or heat engine.

(58) “Performance Checked Duct System” — A forced air duct system
whose premium efficiency characteristics are that it has been tested for duct
leakage by a tax credit certified technician using ODOE-approved testing
procedures, and that it has been repaired or constructed using ODOE-
approved materials to reduce duct air leakage. For purposes of the tax cred-
it, performance checked ducts are considered energy efficient appliances.

(59) “Performance Checked Heat Pumps and Air Conditioners” — A
heat pump or air conditioner whose premium efficiency characteristics are
that it has been tested using approved procedures and repaired or serviced
as needed by a tax-credit certified technician to assure that refrigerant
charge and system air flow are within ranges recommended by the equip-
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ment manufacturer. For purposes of the tax credit, performance tested heat
pumps and air conditioners are considered energy efficient appliances.

(60) “Placed in Service” — The date when an AED is ready and avail-
able to produce usable energy.

(61) “Premium Efficiency Biomass Combustion Device” — is any
device that burns wood, compressed wood or other non-gaseous or non-lig-
uid solid fuels of 100 percent organic origin for aesthetic or space-heating
purposes.

(62) “PV System” — A complete solar electric power system capable
of delivering power to either the main or sub-panel in a residence.
Necessary components include: solar electric modules, inverter, mounting
system, and disconnection equipment.

(63) “SEER” (Seasonal Energy Efficiency Ratio) — a measure of the
efficiency of a cooling system over the entire cooling season (cooling
accomplished divided by power used), expressed in Btu/kWh.

(64) “Solar Attic Fan” — A device that uses photovoltaics to power a
fan that pulls hot air out of an attic or roof space. Such a device may either
be a complete, all-in-one unit or be comprised of a small photovoltaic panel
and a DC powered attic fan designed to be run by photovoltaic panel.

(65) “Solar Domestic Water Heating System” — A configuration of
solar collectors, pump, heat exchanger and storage tank designed to heat
water. System types include forced circulation, integral collector storage,
thermosyphon, and self-pumping. For the purpose of determining system
yields, a configuration of components is considered a new system if
changes occur in any of the following: type or size of collectors, heat
exchanger type or effectiveness, size of storage tank, or system type.

(66) “Solar Electric AC Module” — A solar photovoltaic module cou-
pled with a utility interactive inverter. The combined system must be
Underwriters Laboratory (UL) listed and meet all current Institute of
Electronic and Electrical Engineers (IEEE) 929 requirements.

(67) “SRCC” — Solar Rating and Certification Corporation.

(68) “Sensible Recovery Efficiency” (SRE) — In an HRV or ERV, the
sensible (measurable) energy recovered to the ventilation supply air stream
minus supply fan and preheat coil energy use divided by the total sensible
energy being exhausted plus exhaust fan energy. This measure of efficien-
cy accounts for the effects of cross leakage between air streams, purchased
energy for fan controls, and defrost system energy use.

(69) “STC” — Standard Test Conditions, which are 25 degrees Celsius
cell temperature and 1000 watts per square meter.

(70) “Sunchart” — A chart or form issued or approved by ODOE
showing the plotted path of the sun and any objects which block the sun
from the AED. This shall include plant life and structures. The viewpoint
shall be from the center of the lower edge of the collector. It shall show
whether the plant life is made up of evergreen or leafy trees. If there is no
shading on the AED, technicians shall indicate this in writing on the chart
and shall include their signature and the date of the analysis.

(71) “System Certification” — Certification that an AED as described
in the application meets criteria for the tax credit.

(72) “System Owner” — A person who owns the AED.

(73) “Tax-Credit Certified Technician” — A technician who has been
approved by ODOE as sufficiently knowledgeable about the tax credit pro-
gram. A tax-credit certified technician is responsible for assuring that the
system installed is according to ODOE rules and verifying system installa-
tion quality and performance. A tax-credit certified technician must ensure
that the applicant or system owner is knowledgeable about ODOE’s AED
rules.

(74) “Tax-Credit Listed Company” — A company that employs at least
one tax-credit certified technician.

(75) “Total Solar Resource Fraction” — the fraction of usable solar
energy that is received by the solar panel/collector throughout the year. This
accounts for impacts due to external shading, collector tilt and collector ori-
entation.

(76) “Unheated Spaces” — Attics, garages, and any space with an aver-
age ambient temperature of 50 degrees Fahrenheit or below during the heat-
ing season.

(77) “Used Equipment” — Any product or any piece of equipment not
under current manufacturers’ warranty or which has not had a previous
owner or user.

(78) “Wastewater Heat Recovery Device” — A device designed to
recover thermal energy from household wastewater streams for the purpose
of returning a portion of this energy to the dwelling’s hot water supply sys-
tem.

(79) “Water Factor” (WF) — The measure of water efficiency in
clothes washers. Measured in gallons per cubic foot of tub capacity, per
cycle (gal/ft3/cycle).
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(80) “Wind AED” — A wind alternative energy device. A qualifying
wind energy conversion system that uses wind to produce mechanical or
electrical power or energy. This includes turbines, towers and their associ-

ated components needed to form a complete system.
Stat. Auth.: ORS 469.086
Stats. Implemented: ORS 316.116
Hist.: DOE 1-1982, f. 1-12-82, ef. 2-1-82; DOE 1-1986, f. & ef. 2-7-86; DOE 4-1987, f. 12-
18-87, ef. 1-1-88, Renumbered from 330-070-0023; DOE 1-1989, f. & cert. ef. 6-15-89; DOE
2-1989, f. 12-28-89, cert. ef. 1-1-90; DOE 1-1995, f. & cert. ef. 1-17-95; DOE 1-1996, f. &
cert. ef. 4-1-96; DOE 1-1997, f. 12-15-97, cert. ef. 1-1-98; DOE 1-1999, f. 12-21-99, cert. ef.
1-1-00; DOE 2-2000, f. 12-29-00, cert. ef. 1-1-01; DOE 2-2000, f. 12-29-00, cert. ef. 1-1-01;
DOE 2-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 1-2004, f. & cert. ef. 1-21-04; DOE 2-2005,
f. 12-30-05, cert. ef. 1-1-06; DOE 4-2006, f. 12-29-06, cert. ef. 1-1-07; DOE 4-2007, f. 11-
30-07, cert. ef. 12-1-07; DOE 7-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-070-0022
Amount of Credit

(1) The amount of the AED tax credit is based on the first-year ener-
gy yield of an eligible AED. The energy yield basis for a solar tax credit
may be adjusted by ODOE to account for less than optimal solar access.

(2) The amount of the AED tax credit shall not exceed the lesser of:

(a) $1,500 or the first-year energy yield of the AED in kWh multiplied
by 60 cents for AEDs used for solar or geothermal space heating, cooling,
electrical energy production or domestic water heating for tax years begin-
ning on or after January 1, 1998. The amount of the credit may not exceed
100 percent of the cost of the system components and their installation.
Only one tax credit for ground source heat pump systems will be issued per
year per residence.

(b) For an alternative energy device used for swimming pool, spa or
hot tub heating, the credit allowed must be based upon 50 percent of the
cost of the device or the first year’s energy yield in kilowatt hours per year
multiplied by 15 cents, whichever is lower, up to maximum credit amounts
set in subsections (a) through (c) of this section.

(c)(A) For each alternative fuel device, the credit allowed is 25 per-
cent of the eligible cost of the alternative fuel device, not to exceed $750
for devices placed in service on or after January 1, 1998. Individual credit
may be claimed for both an alternative fuel vehicle and an alternative fuel
fueling system.

(B) Eligible cost is the difference in the cost between the convention-
al fueled vehicles of similar size with similar features and the cost of an
alternative fuel vehicle and its charging or fueling systems.

(i) Conventional fuel vehicles manufactured by the same manufactur-
er with the same seating capacity and/or cab cubic volume or weight dif-
ference which are less than 20 percent, may be used to define eligible costs,
provided that other features (upholstery, audio, suspension, body appoint-
ment) are similar.

(ii) Low-speed vehicles, as defined under 801.331 Oregon Vehicle
Code (2009), and alternative fuel vehicles capable of using E-85 and gaso-
line (flex-fuel vehicles) are not eligible for a tax credit.

(d) For fuel cell systems placed in service on or after January 1,2007,
one tax credit can be issued per year per residence based on the first-year
energy yield of the AED in kWh multiplied by 60 cents, not to exceed
$6,000 and not to exceed 50 percent of the cost of the system. The maxi-
mum credit claimed per year will not exceed $1,500.

(e) For photovoltaic systems installed on or after November 4, 2005,
one $6,000 tax credit per year per residence for four years ($1,500 per year)
not to exceed 50 percent of the cost of the system.

(f) For wind AEDs installed on or after January 1,2007, one tax cred-
it can be issued per year per residence based on the first-year energy yield
of the AED in kWh multiplied by $2.00, not to exceed $6,000 and not to
exceed 50 percent of the cost of the system. The maximum credit claimed
per year will not exceed $1,500.

(3) For an energy efficient appliance, the credit allowed under this
section shall equal:

(a) 40 cents per kilowatt hour saved, or the equivalent for other fuel
saved. The total for each appliance is not to exceed 25 percent of the cost
of the appliance.

(b) $50 per 6,000 Btu/hr of rated capacity, up to $400 or 25 percent of
the cost, whichever is less, if the energy efficient appliance is a very high
efficiency air source ductless heat pump.

(4) For photovoltaic systems installed on or after November 4, 2005,
the credit allowed under this section shall equal: $3 per watt of the installed
capacity measure in watts of direct current at industry standard test condi-
tions. A maximum of one credit valued at $6,000 shall be issued per resi-
dence per year for the year in which it was installed in annual increments
up to $1,500 over a four-year period. The total credit shall not exceed 50
percent of the cost of the system. All photovoltaic systems installed at a res-
idence within a 5 year period shall be considered a single device.
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(5) For premium efficiency biomass combustion devices, the credit
allowed under this section shall be up to $300 or 25 percent of the cost of
the device, whichever is less, based upon the efficiency and the first year
energy yield of the AED in kilowatt hours multiplied by 40 cents as deter-
mined by Oregon Department of Energy.

(6) The amount of the tax credit must not exceed the net cost of the
AED to the applicant.

(7) For purposes of the tax credit, the cost of the AED must:

(a) Comply with OAR 330-070-0060 through 330-070-0097, as those
rules apply;

(b) Be the net cost of acquiring the system.

(A) AEDs using an alternative energy source for only a part of their
energy output or savings will have net cost prorated. Net cost must be based
on that part of the AED’s energy output or savings that is due to the alter-
native source;

(B) ODOE may find an AED to be too large for a dwelling. In such
case net cost must be prorated. Net cost must be based on the largest useful
size of an AED for the dwelling. ODOE must determine largest useful size
based on the energy needs of the building; and

(C) The amount of credit for the original system and an addition may
not exceed $1,500 per year.

(8) For purposes of the tax credit, the net eligible cost of the AED is
only those costs necessary for the system to yield energy savings and must
not include:

(a) Unpaid labor including the applicant’s labor;

(b) Operating and maintenance costs;

(c) Land costs;

(d) Legal and court costs;

(e) Patent search fees;

(f) Fees for use permits or variances;

(g) Loan interest;

(h) Amounts from vendors of an AED that reduce its cost. These
include rebates, discounts and refunds;

(i) Service contracts;

(j) Cost of moving a used AED from one site to another;

(k) Cost of repair or resale of a system;

(1) Any part of the purchase price which is optional, such as an extend-
ed warranty; and

(m) Delivery fees.

Stat. Auth.: ORS 469.086

Stats. Implemented: ORS 316.116

Hist.: DOE 1-1986, f. & ef. 2-7-86; DOE 4-1987, f. 12-18-87, ef. 1-1-88; DOE 2-1989, f. 12-

28-89, cert. ef. 1-1-90; DOE 1-1996, f. & cert. ef. 4-1-96; DOE 1-1997, f. 12-15-97, cert. ef.

1-1-98; DOE 1-1999, f. 12-21-99, cert. ef. 1-1-00; DOE 2-2001, f. 10-5-01, cert. ef. 10-8-01;

DOE 1-2004, f. & cert. ef. 1-21-04; DOE 2-2005, f. 12-30-05, cett. ef. 1-1-06; DOE 4-2007,

f. 11-30-07, cert. ef. 12-1-07; DOE 7-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

Rule Caption: Establishes procedures, criteria and fees for the
implementation of the EEAST Loan Program pilots.

Adm. Order No.: DOE 8-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 12-28-10

Notice Publication Date:

Rules Adopted: 330-112-0000, 330-112-0010, 330-112-0020,
330-112-0030, 330-112-0040, 330-112-0050, 330-112-0060, 330-
112-0070, 330-112-0080, 330-112-0090, 330-112-0100

Subject: The department is required to initiate pilot programs to
implement the EEAST loan program. These rules enable the depart-
ment to implement the pilot loan program by establishing procedures
and criteria for, and fees to fund the administration of, the EEAST
loan program. The required reporting submitted by participants in the
pilots program will provide additional information for the permanent
rulemaking process.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-112-0000
Purpose and Objectives

These rules carry out provisions of ORS Chapter 470 as they pertain
to the administration by the Oregon Department of Energy of the Energy
Efficiency and Sustainable Technology Act of 2009. Oregon Administrative
Rule, Chapter 330, Division 112 sets out the rules governing the
Department’s energy efficiency and sustainable technology loan program.
The purpose of the program is to provide financing for energy efficiency

upgrades of residential and commercial buildings in the State of Oregon.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10
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330-112-0010
Definitions

As used in ORS Chapter 470 and in Oregon Administrative Rule,
chapter 330, division 112, the following terms have the definitions set forth
below unless the context requires otherwise:

(1) “Act” means ORS 470.500 through 470.715.

(2) “Base efficiency package” has the meaning given that term in
ORS 470.050(3).

(3) “Department” means the Oregon Department of Energy.

(4) “Director” means the director of the Oregon Department of
Energy.

(5) “EEAST “ means the energy efficiency and sustainable technolo-
gy loan program.

(6) “Eligible entities” means those parties that meet Department
underwriting criteria to service SELP loans.

(7) “Estimated economic benefit” means the amount by which the
average estimated monthly energy savings of a project exceed the project
repayment costs.

(8) “Measure” means building shell and energy efficiency equipment
improvements via materials and products that reduce energy use by an
existing building.

(9) “Nontraditional technology” means technology applicable to
renewable energy sources (such as, biomass, geothermal, solar, wave, and
wind), smart grid, and alternative fuels.

(10) “Optional package” has the meaning given that term in ORS
470.050(21).

(11) “PPFA” means Public Purpose Fund Administrator

(12) “Program” or “EEAST program” means the energy efficiency
and sustainable technology loan program.

(13) “Project” means a small scale local energy project, as defined by
ORS 470.050(27), being funded by the EEAST program.

(14) “Project Manager” means a sustainable energy project manager.

(15) “Property” means the property benefited by a project.

(16) “Territory” or “sustainable energy territory” means the geo-
graphic service area that a sustainable energy project manager serves.

(17) “Useful life” means the number of years that a project or project

component can likely function without major repair or replacement.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0020
Sustainable Energy Project Managers

(1) The PPFA shall be the project manager for the investor-owned
utility service territory, and shall be the acting project manager in any other
territory that is not served by an existing project manager. The PPFA and
consumer-owned utilities are not subject to the requirements of this section.

(2) Qualifying entities may apply to be project manager for a territo-
ry: where the 5 year term of a project manager is within 1 year of expiry;
or where the PPFA is acting project manager.

(3) Each entity applying to be a sustainable energy project manager
shall submit to the director the following:

(a) Completed application on a form approved by the director,

(b) Proof of its status as a city, county, metropolitan service district,
local government, nonprofit, for-profit, tribal or state entity;

(c) A description of the sustainable energy territory of the proposed
sustainable energy project manager;

(d) A proposed business plan that demonstrates how the entity will
provide the following services for the program within the proposed sus-
tainable energy territory:

(A) Promotion and outreach;

(B) Technical support;

(C) Financial support including loan applicant support

(D) Energy project verification;

(E) Monitoring of program effectiveness;

(F) Cooperation and coordination of outreach and promotional efforts
with local utilities and other stakeholders;

(G) Use of customer contacts, resources and capacity of utilities to
engage and inform utility customers about the program;

(H) Coordination with gas utilities regarding any changes to a gas
pipeline or the installation of appliances used for space heating, water heat-
ing and compressed natural gas refueling;

(I) Coordination with electric utilities regarding electric charging or
any changes to electrical connections that are external to a structure;

(J) Differentiation between certified contractors, who provide health
insurance benefits, when providing information to program participants;
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(K) Referral of applicants with household incomes that may qualify
them for a weatherization program to the Housing and Community Services
Department;

(L) Provision of the following information to the Department on a
monthly basis:

(i) The total amount of energy efficiency and sustainable technology
loans issued;

(ii) The types of projects being funded by the loans;

(iii) The characteristics of the loan recipients; and

(iv) The number of applications denied, and the reasons for denial;

(M) Maintenance of records that document the receipt and disburse-
ment of funds provided through the program;

(N) Maintenance of records that document both approved and denied
applications for loans; and

(O) The underwriting criteria used to determine loan eligibility

(e) A detailed breakdown of the cost of implementation of its business
plan, in particular the elements of its business plan listed in OAR 330-112-
0020(3)(d)(A) through (D); and

(f) Background information about the applicant including, but not
limited to, the qualifications, relevant experience, financial status and staff
of the applicant.

(4) The Department may request verification that a project manager
continues to meet the required qualifications and provide the required serv-
ices at any time.

(5) The director may terminate the certification of a project manager
for:

(a) Failure to adequately implement an applicable energy efficiency
and sustainable technology loan program plan;

(b) Noncompliance with the regulatory or statutory requirements of
the energy efficiency and sustainable technology loan program;

(c) Failure to meet any project manager criteria established by the
director; or

(d) Failure to perform other certification conditions.

If the director terminates the certification of a project manager, the
PPFA shall become acting project manager.

(6) The Department shall monitor reports to determine compliance
with program requirements, monitor fiscal patterns and chart program pro-
gresses. The Department may conduct a review of a project manager to
include:

(a) Financial records of the project manager;

(b) Loan files;

(c) Work completed by the program manager, including training and
technical assistance provided; and

(d) Post-installation inspections conducted by the program manager.

(7) When reviewing an applicant, the Department may consider:

(a) The organizational experience of the applicant and the capacity of
the applicant to successfully implement the energy efficiency and sustain-
able technology loan program goals and requirements;

(b) The strength of the applicant’s proposed plan for implementing the
goals and requirements of the energy efficiency and sustainable technology
loan program;

(c) The cost at which the applicant can conduct outreach, promotion,
loan applicant support and project verification services necessary to imple-
ment the energy efficiency and sustainable technology loan program;

(d) Any fiduciary or other obligation of the program manager that cre-
ates an actual or apparent conflict of interest that may interfere with achiev-
ing the goals of the energy efficiency and sustainable technology loan pro-
gram; and

(e) The approval of the utility or utilities within whose service terri-
tory the applicant is requesting certification.

(8) The director may negotiate any feature of the applicant’s proposed
plan, or place such conditions on the certification, as necessary to ensure
that the applicant will meet the goals and requirements of the energy effi-
ciency and sustainable technology loan program.

(9) Pilot program project managers in consumer-owned utility service
areas shall provide information to the Department, in a form approved by
the director, to meet the requirements of Oregon Laws 2009, Chapter 753,
Section 44.

(10) A project manager that wishes to contract with a qualified third
party to assist in providing services within its territory must provide a copy
of the proposed contract to the Department and obtain the approval of the

director prior to execution.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10
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330-112-0030
Sustainable Energy Territories

Territory boundaries shall follow the following hierarchy:

(1) The sustainable energy territory served by the PPFA shall be the
service territory of investor-owned electric utilities.

(2) The sustainable energy territory served by the PPFA shall also
include the service territory of investor-owned gas utilities, unless those
utilities choose to act as project manager. The sustainable energy territory
of an investor-owned gas-utility shall be the service territory of that
investor-owned gas utility, other than those areas assigned above.

(3) The sustainable energy territory of local electric utility shall be its
service territory, subject to adjustment by the director pursuant to ORS
470.530(3).

(4) If a consumer-owned local electric utility elects not to be the proj-
ect manager and the consumer-owned local gas utility elects to be the proj-
ect manager and the service territories of both overlap, the sustainable ener-
gy territory shall be the service territory of the local gas utility, subject to
adjustment by the director pursuant to ORS 470.530(3).

(5) Territory boundaries not delineated above may be set by the

department as necessary to accomplish the goals of the program.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0040
Form of Loan Assistance

The following apply to EEAST program:

(1) The Department may make loans to eligible entities under the
terms of written commitments.

(2) Loans shall be made directly with proceeds from bonds issued
pursuant to ORS 470.610 or other available funds obtained by the
Department. The Department may establish such fees, charges, premiums,
interest rates, and repayment terms, as the Department considers appropri-
ate or necessary to provide sufficient funds to:

(a) Pay for the cost of borrowing through bond issuance; and

(b) Carry out the EEAST program;

(c) Further, the Department may include in the loan documentation
such covenants, performance criteria and reporting requirements as the
Department considers appropriate or necessary for the type, use and
amount of loan provided, and such other provisions as the Department con-
siders appropriate or necessary, to provide sufficient safeguards to protect
the financial interest of the state. The Energy Loan Program Advisory
Committee may assist the Department in the advising on such matters.

(3) The borrower shall comply with the provisions of the program
rules and the Act. If the borrower does not comply, the Department may
revoke its commitment or approval, demand repayment of all or a portion
of the loan funds advanced, or exercise any remedy available to it at law or
in equity.

(4) If the Department receives loan applications in an amount greater
than the amount of funds available, the Department shall select those appli-
cations which, in the judgment of the Department, best achieve the purpos-
es of the program rules and the Act. The Department may seek assistance

from the Energy Loan Program Advisory Committee.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0050
Loan evaluation, processing and collection

(1) Projects and EEAST loans may be delivered through a project
manager. The PPFA and consumer-owned utilities that participate in the
EEAST program will be the initial project managers within their territories.

(2) The Department will make loans to eligible entities that will use
the funds to provide EEAST loans.

(3) To help the Department or a project manager evaluate the finan-
cial strength of an applicant, the applicant shall submit any documents,
credit reports and financial statements requested by the Department or proj-
ect manager as is consistent with the provisions of the Equal Credit
Opportunity Act as it relates to the Department. The Department or the
project manager may request an applicant’s social security number in
accordance with provisions of the Privacy Act of 1974.

(4) The Department or project manager will review all applications of
eligible entities. An applicant may be required to submit further documen-
tation to determine whether a loan should be approved. If the Department
or project manager fails to receive any items requested within fourteen days
after making its request to the applicant, the loan application may be
denied. If a loan application is denied, the applicant must submit a new
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application and again pay any fees and charges applicable to loan applica-
tions if such applicant chooses to reapply.

(5) The Director or project manager may deny a loan to any applicant
that restricts membership, sales, or services on the basis of any of the pro-
tected classes listed in ORS 659A.003.

(6) The final maturity of a loan shall not exceed the lesser of (a) 20
years from the date of its making, and (b) the dollar-weighted average of
the useful life of the project components.

(7) The Director may limit the term and amount of any loan. The
Director may deny any loan request or set such terms and conditions as
needed to assure a sound loan or to protect the program funds and the
Department.

(8) All loans made by the Department shall meet the following crite-
ria:

(a) Proposed loan amount and existing debt secured by liens on the
property shall not exceed 90% of the value of the subject property after the
project improvements are made.

(b) Applicants must be current on all debt secured by the property.

(c) Applicants must obtain written approval from holders of existing
liens on the property for financing that exceeds 50% of the applicant’s equi-
ty in the property.

Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)

Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0060
Certification Standards for Contractors

These standards apply to contractors participating in the construction
of projects financed through the program, but not including home energy
auditors. Contractors must obtain certification under ORS 701.119 from the
Construction Contractors Board to participate. To obtain certification the
contractor must:

(1) Prove that the contractor has sufficient skill to ensure that the con-
tractor can successfully install energy efficiency, renewable energy or
weatherization projects with a high degree of quality and customer satis-
faction, such skills to be demonstrated by one of the following:

(a) Oregon Home Performance with ENERGY STAR Building
Performance Institute (BPI) certified

(b) Residential Energy Analyst Program (REAP) certified through the
Oregon Energy Coordinators Association.

(c) Completion by employees of training based on curriculum devel-
oped by an accredited organization to meet the United States Department of
Energy standards and any additional specifications and standards designat-
ed by the Department and PPFA.

(2) Not be a contractor listed by the Commissioner of the Bureau of
Labor and Industries under ORS 279C.860 as ineligible to receive a con-
tract or subcontract for public works.

(3) Be an equal opportunity employer or small business or be a minor-
ity or women business enterprise or disadvantaged business enterprise as
those terms are defined in ORS 200.005.

(4) Demonstrate a history of compliance with the rules and other
requirements of the Construction Contractors Board and of the Workers
Compensation Division and the Occupational Safety and Health Division of
the Department of Consumer and Business Services.

(5) Employ at least 80 percent of employees used for energy efficien-
cy and sustainable technology loan program projects from the local work
force, if a sufficient supply of skilled workers is available locally.

(6) Demonstrate a history of compliance with federal and state wage
and hour laws.

(7) Pay wages to employees used for projects at a rate equal to at least
180 percent of the state minimum wage, unless federal prevailing wages for
residential weatherization and energy efficiency retrofit work is higher, in
which case the higher wage requirement will apply.

(8) Pay wages to employees used for commercial structures at the pre-
vailing wage rate for each trade or occupation employed.

(9) Certified contractors that provide the department proof that they
provide employees with health insurance benefits shall be identified as pre-
ferred service providers by the Department and project managers. This
information must be provided annually on the anniversary of certification

by the Construction Contractors Board.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715,2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10
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330-112-0070
Standards for Contractors during Pilot Programs

Contractors without certification may work on projects under pilot
programs if no certified contractor is available, and the PPFA or project
manager has approved the contractor. The contractor must pay wages to
employees used for pilot projects at a rate equal to at least 180 percent of
the state minimum wage or, if the project is for a commercial structure or
is subject to prevailing wage laws, the prevailing wage for each trade or
occupation employed.

Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)

Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0080
Energy Audits

(1) Proposed measures shall be ranked in order of energy cost savings
per dollar of measure cost before incentives, with less effective measures
including in their energy savings calculations any reductions in energy use
available from more effective measures.

(2) The estimated costs and energy savings calculations for each
measure in the energy audit shall clearly and separately note all eligible

rebates, tax credits or other incentives for the measure.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0090
Base Efficiency Package and Optional Packages Content

(1) The base efficiency package and any recommended optional pack-
ages for a property shall be compiled from the results of the energy audit.
Any measure that is anticipated by the audit results to produce energy sav-
ings equal to or greater than the loan payment amount for that measure shall
be included in the base efficiency package. Any other measures that the
project manager believes to be feasible for the property shall be part of one
or more optional packages. A measure that does not during its useful life
produce anticipated energy savings of at least 25 percent of the cost of the
measure is not eligible for a loan under this program; but this restriction
does not apply to nontraditional technologies approved by the Department.

(2)(a) Notwithstanding (1), the base efficiency package for a residen-
tial dwelling served by a single meter shall include an insulation package in
accordance with installation standards to at least the following, as applica-
ble:

(b) Building Envelope.

(A) Attic/Ceiling: insulate to R-38;

(B) Floor: if currently R-11 or less, insulate to R-30 or full cavity
thickness;

(C) Wall: if currently R-4 or less, insulate to R-11 or fill wall cavity;
and

(D) Air Leakage: whole-house air sealing measures in accordance
with installation standards.

(3) Any measure identified in an audit that produces energy savings
equal to 95 percent or more of the loan payment amount for that measure
may also be included in the base efficiency package if there are sufficient
loan offset grant funds available to offset measure costs to the point where
energy savings and loan costs for the base efficiency package are equal.

(4) All base efficiency package measures, if any, shall be included in
the project before a project may include any optional packages.

(5) Optional package measures may be added to a project in order of
energy savings per dollar of measure cost. More efficient measures must be

included in a project before less efficient measures can be considered.
Stat. Auth.. ORS 470.500 - 47.0715,2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-112-0100
Fees

(1) Base Efficiency Package Fee: A base efficiency package which
produces an estimated economic benefit shall not be eligible for loan offset
grant funds and shall include a base efficiency package fee of 10 percent of
the estimated economic benefit associated with the base efficiency package.
Prepayment calculations for loans that include a base efficiency package
fee shall include the amount of the base efficiency package fee for the term
of the loan.

(2) Project Initiation Fee: The department hereby establishes the proj-
ect initiation fee for all EEAST loans at three percent of the application

loan amount.
Stat. Auth.: ORS 470.500 - 47.0715, 2009 OL Ch. 753 & HB 3675 (2010)
Stats. Implemented: ORS 470.500 - 470.715, 2009 OL Ch. 753 & HB 3675 (2010)
Hist.: DOE 8-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10
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Rule Caption: Establishes procedures, criteria and fees for the
implementation of the biomass producer or collector credit.

Adm. Order No.: DOE 9-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 12-28-10

Notice Publication Date:

Rules Adopted: 330-170-0010, 330-170-0020, 330-170-0030,
330-170-0040, 330-170-0050, 330-170-0060, 330-170-0070
Subject: House Bill (HB) 2078 (2009), Section 49, amended
Oregon Revised Statute (ORS) 315.141 to allow a tax credit for agri-
cultural producers or collectors of biomass that is used in Oregon as
biofuel or to produce biofuel. ORS 315.141 allows the tax credits in
the year the producer or collector transfers the biomass to a biofuel
producer. In addition, HB 2078 authorizes ODOE to establish by rule
the criteria to determine additional characteristics of biomass and for
determining the amount of the tax credit to be certified, and to charge
and collect a fee from taxpayers for certification of those credits.
Non-profit and government agencies are not eligible for the tax
credits.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-170-0010
Purpose and Scope

(1) OAR chapter 330, division 170 establishes the procedure and cri-
teria for certifying tax credits under ORS 315.141 and ORS 469.790.

(2) These rules apply to applications for certification received on or

after July 1, 2010, for tax years beginning January 1, 2010.
Stat. Auth.: ORS 351.141 & 469.791
Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0020
Definitions

For the purposes of OAR chapter 330, division 170 the definitions in
ORS 315.141 apply and in addition the following definitions shall apply:

(1) “Certificate” means a document issued by the department repre-
senting the right to claim a tax credit described in ORS 315.141 for the
amount described on the certificate.

(2) “Department” means the Oregon Department of Energy.

(3) “Director” means the Director of the Oregon Department of

Energy.
(4) “Engine-Generator Set Electrical Efficiency” means the value
derived from the following calculation — Electrical energy generated

(kWh)/Biogas consumed by engine (ft3 or Btu’s)

(5) “Overall Thermal Conversion Efficiency” means the value derived
from the following equation — output of electricity (MMBtu) + net usable
heat (MMBtu)/Fuel Input (MMBtu)

(6) “Applicant” or “taxpayer” means an individual or a legal entity
(including but not limited to any domestic or foreign corporation, trust,
partnership, cooperative, or limited liability company), but does not include

a nonprofit organization or a government entity.
Stat. Auth.: ORS 351.141 & 469.791
Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0030
Applicant Eligibility

To be eligible for certification, the applicant must:

(1) Be an Agricultural Producer or Biomass Collector, including a
Biofuel Producer that is also an Agricultural Producer or Biomass
Collector;

(2) Have title to the biomass at the time the biomass is delivered to the
Biofuel Producer;

(3) Produce or collect, directly or indirectly, and including through
agents or employees, the biomass in Oregon; and

(4) Deliver or facilitate the delivery of the biomass to be:

(a) Used as Biofuel in Oregon; or

(b) Used to produce Biofuel in Oregon.

Stat. Auth.: ORS 351.141 & 469.791

Stats. Implemented: ORS 351.141 & 469.791

Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0040
Biomass Eligibility
(1) Biomass does not include:
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(a) Woody material used to produce split cord wood, firewood, or
charcoal briquettes.

(b) Municipal solid waste.

(c) Sawdust or other residual wood waste from mill operations.

(d) Algae.

(2) The biomass must be converted into biofuel or used as biofuel in
Oregon.

(3) The biomass must meet the definition in these rules and be listed
in ORS 469.790.

(4) Biomass that is converted to biogas and utilized for energy pro-
duction must be converted at a facility with a minimum engine-generator
set electrical efficiency of 25%.

(5) Biomass that is converted to heat and/or electric energy through
combustion must be converted at a facility with a minimum overall thermal
conversion efficiency of 40%.

(6) Waste grease that is not dewatered prior to delivery to a biofuel
producer will be assumed to have an eligible biomass content of 20% of the
delivered weight of the oil and water mixture, unless the applicant can
demonstrate additional measurement.

(7) Only one taxpayer may receive a certified credit for each unit of
biomass.

Stat. Auth.: ORS 351.141 & 469.791

Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0050
Application Process

(1) A complete application must be received by the department no
later than 45 days following the end of the tax year for which the tax cred-
it certification is being requested. Applicants may submit the application
via e-mail or mail to the address listed on the department’s website.

(a) The application must include:

(A) A complete application, on a form provided by the department;

(B) Proof that the Biomass Collector held title to the biomass at the
time the biomass was delivered;

(C) Documentation indicating the physical address, township, range,
section, and quarter/quarter section, or other specific geographic indicator
of the origination of the biomass;

(D) A summary or settlement sheet indicating each shipment that was
received by the Biofuel Producer. Each summary or settlement sheet must
include the following:

(i) The date of delivery for each shipment of biomass;

(i) The type of biomass included in each shipment and applicable tax
credit rate for each shipment;

(iii) The amount of biomass delivered in each shipment;

(iv) The weight ticket number or a similar unique identifier;

(v) The name and address of the Biofuel Producer to which the bio-
mass was delivered.

(E) Receipts or certification from the Biofuel Producer(s) indicating
the amount of biomass delivered to it by the Agricultural Producer or
Biomass Collector and a statement from the Biofuel Producer indicating the
amount of biomass that was used or is to be used as Biofuel or to produce
Biofuel in Oregon;

(F) Documentation, from the Biofuel Producer indicating adherence
to any additional criteria provided in 330-170-0040 that apply to the bio-
mass; and

(G) All calculations used to convert the measure of the biomass to
another measure and source references for the calculations and all vari-
ables.

(H) An application fee equal to $0.007 multiplied by the total amount
of tax credits requested or $50, whichever is greater.

(b) If it is not practicable to provide weight tickets or receipts from the
Biofuel Producer for animal manure, Biomass Collectors that collect ani-
mal manure must include the following information with the application:

(A) Documentation demonstrating the following methodology to
determine the amount of animal manure eligible for a tax credit:

(i) The log of animal numbers: [Average number of animals on the
farm, by classification, (conduct a separate calculation for milkers, dry
cows, heifers, calves)] multiplied by [the average 1bs./1,000] = number of
1,000 pound animal units.

(ii) The amount of manure generated: [the number of 1,000 pound
animal units] multiplied by [the average manure production value from the
Natural Resources Conservation Service Agricultural Waste Management
Field Handbook] multiplied by [the number of days in the period], divided
by [2,000 pounds]; and
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(B) Documentation indicating the manure was used or is to be used as
Biofuel or to produce Biofuel in Oregon.

(c) If it is not practicable to provide weight tickets or receipts from the
Biofuel Producer, Agricultural Producers that produce oil seed crops, grain
crops, grass, wheat, straw or other vegetative biomass that is used to pro-
duce virgin oil or alcohol; and that complete the crushing or processing of
the biomass into virgin oil, alcohol or other Biofuel, must include the fol-
lowing records with their application::

(A) Documentation demonstrating the quantity of biomass produced,
which must include one or more of the following:

(i) Acreage report(s) or yield data submitted to the United States
Department of Agriculture;

(ii) Crop insurance records of acreage planted and quantity harvested
of biofuel crop; or

(iii) Additional documentation showing the actual yields of the bio-
mass crop.

(B) Documentation indicating the biomass was used or is to be used
to produce virgin oil or alcohol, as Biofuel, or to produce any other type of
Biofuel may be submitted in place of receipts from the Biofuel Producer.

(d) Applicants that physically transfer biomass to be processed into
biofuel or used as biofuel in a manner that does not allow for weighing of
the biomass, and is not detailed above, must supply documentation indicat-
ing the amount of biomass as measured by metering equipment or a simi-
lar device.

(A) Applicants must provide documentation, including manufactur-
er’s specifications which indicate the measurements are accurate and reli-
able.

(B) Metering equipment or similar device must be calibrated accord-
ing to the manufacturer’s specifications and the calibration records must be
maintained for a period of no less than five years.

(2) The Department may require the applicant to provide further
information as needed to complete a review of the application and verify
compliance with statute and these rules.

(3) The Department may refund up to 75 percent of the application fee
if an applicant withdraws their application prior to review by Department.
Only refunds that are $50 or greater will be issued.

(4) The Department may require the applicant to pay reasonable costs,
not to exceed actual costs, incurred in connection with reviewing the appli-
cation that exceed the original application fee and which the Director deter-
mines are incurred solely in connection with processing the application.
The Department shall advise the applicant of any additional costs the appli-
cant must pay before the Department incurs the costs.

(5) The applicant must maintain records of the application and any
supporting documentation for a period of not less than five years from the

date of application.
Stat. Auth.: ORS 351.141 & 469.791
Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0060
Certification and Denial

(1) If the Department approves an application, the Director will issue
a Certificate to the applicant identifying the name of the Certificate holder,
the biomass, and the amount of the tax credit certified.

(2) If the Department does not approve an application, the Director
will provide written notice of denial, including a statement of the findings
and reasons for the denial, by mail. The Department may deny the applica-
tion if:

(a) The application does not comply with applicable statutory provi-
sions and rules.

(b) The applicant does not provide information requested by the
Department within a reasonable time;

(3) The applicant may request reconsideration in writing no later than

60 days after the Director issues a decision denying an application.
Stat. Auth.: ORS 351.141 & 469.791
Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10

330-170-0070
Minimum Discount Value
The minimum discounted value of a tax credit issued under ORS

315.141 is 90% of the amount of the tax credit.
Stat. Auth.: ORS 351.141 & 469.791
Stats. Implemented: ORS 351.141 & 469.791
Hist.: DOE 9-2010(Temp), f. & cert. ef. 7-1-10 thru 12-28-10
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Department of Environmental Quality
Chapter 340

Rule Caption: Rules establishing Plan Initiation levels for
Pollutants on the Priority Persistent Pollutant List.

Adm. Order No.: DEQ 6-2010

Filed with Sec. of State: 7-6-2010

Certified to be Effective: 7-6-10

Notice Publication Date: 1-1-2010

Rules Adopted: 340-045-0100

Subject: Senate Bill 737, adopted during the 2007 legislative session,
requires municipal permittees prepare reduction plans for persistent
pollutants in their wastewater that exceed Maximum Contaminant
Levels. The law authorizes the EQC to adopt rules to identify the pol-
lutants a persistent pollutant reduction plan must address for prior-
ity persistent pollutants without an established Maximum Contam-
inant Level. The rule establishes the levels of persistent pollutants in
municipal wastewater that trigger the requirement to prepare a per-
sistent pollutant reduction plan if exceeded.

Rules Coordinator: Maggie Vandehey — (503) 229-6878

340-045-0100
Initiation Level Rule

(1) Definitions. The definitions in ORS 468B.138 are adopted by ref-
erence. In addition, for purposes of this rule, the following definitions
apply:

(a) “Persistent Pollutants” are substances that are toxic and that either
persist in the environment or accumulate in the tissues of humans, fish,
wildlife or plants, and are listed in Column 2 of Table A.

(b) “Permittee” means a municipality in possession of a National
Pollutant Discharge Elimination System or water pollution control facility
permit issued by the DEQ pursuant to ORS 468B.050 for a sewage treat-
ment facility that has a dry weather design flow capacity of one million gal-
lons per day or more.

(c) “Initiation level” is the concentration of a persistent pollutant in a
permittee’s effluent that, if exceeded, necessitates the preparation of a per-
sistent pollutant reduction plan under ORS 468B.140.

(2) Initiation levels.

(a) Initiation levels for persistent pollutants are those values contained
in Table A, or the analytical quantitation limit (concentration at which
quantitative results can be reported with a high degree of confidence),
whichever is higher.

(b) Initiation levels are not standards of quality and purity for the
waters of this state for the purposes of ORS 468B.048 or the federal Clean
Water Act.

(c) Except as specified in subsection (f), each permittee must measure
the concentration of the persistent pollutants listed in Table A in its efflu-
ent, compare the results of these measurements to the initiation levels,
determine whether any persistent pollutant exceeds its initiation level, and
document this proposed determination in a report to the Department. For
existing permittees, the report must be filed no later than 60 calendar days
after receipt of laboratory results. For permittees that first become subject
to this rule after its effective date, the report must be filed within 18 months
after the permittee becomes subject to the rule.

(d) The Department will review this report to verify that the proposed
determination is based on reliable information. If the Department finds that
the proposed determination is not based on reliable information, the
Department will make an independent determination of whether a initiation
level has been exceeded.

(e) Each permittee must prepare and submit to the Department a writ-
ten persistent pollutant reduction plan in accordance with ORS
468B.140(1)(a) addressing persistent pollutants that exceed the initiation
level. For existing permittees, the plan must be submitted no later than July
1,2011. For permittees that first become subject to this rule after the effec-
tive date of this rule, the plan must be submitted to the Department within
six months after the report is submitted, or, if the Department makes an
independent determination, six months from the date of the Department’s
independent determination or within a timeframe established by the
Department.

(f) The Department may suspend, by written order, the requirement to
measure or develop a persistent pollutant reduction plan for a listed per-
sistent pollutant if the Department determines it is not technically practica-
ble to measure the pollutant in effluent or if the Department removes a pol-
lutant from the Priority Persistent Pollutant List. If, based on additional
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monitoring done pursuant to a persistent pollutant reduction plan, the
Department determines that it is unlikely that a pollutant exists in a permit-
tee’s effluent, the Department may allow the permittee to withdraw the pol-

lutant from inclusion in the persistent pollutant reduction plan.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 468.020 & 468B.141
Stats. Implemented: ORS 468B.138 - 468B.144
Hist.: DEQ 6-2010, f. & cert. ef. 7-6-10

Department of Fish and Wildlife
Chapter 635

Rule Caption: Bag Limit for Adipose Fin-Clipped Steelhead
Increased On the Clackamas and Sandy Rivers.

Adm. Order No.: DFW 84-2010(Temp)

Filed with Sec. of State: 6-17-2010

Certified to be Effective: 6-18-10 thru 10-31-10

Notice Publication Date:

Rules Amended: 635-017-0090

Rules Suspended: 635-017-0090(T)

Subject: This amended rule is needed to allow recreational fishers
increased opportunities to harvest the excess hatchery summer steel-
head that are returning to the Clackamas Fish Hatchery on the
Clackamas River and the Sandy Hatchery on the Sandy River. These
increased opportunities in the Clackamas and Sandy rivers will begin
June 18 and extend through October 31, 2010.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through July 31 from 7:00 A.M. to
6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31 to report catch. Permit holders who do not return the
harvest record cards by August 31 will be ineligible to receive a permit in
the following year.

(f) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

(3) The Tualatin River (Clackamas/Washington Co.):

(a) From the mouth upstream to the Highway 210 Bridge at Scholls:
Open for trout May 22 through October 31; 2 trout per day; 8-inch mini-
mum length; use of bait allowed May 22 through October 31. Open for
coho salmon August 1 through October 31.

(b) From Highway 210 Bridge at Scholls upstream to Highway 47
Bridge at Gaston: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.
Open for coho salmon August 1 through October 31.

(c) Tualatin River and tributaries upstream from Highway 47 Bridge
and Tualatin River Basin tributaries not listed in the 2010 Oregon Sport
Fishing Regulations: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(4) Yamhill River (Yamhill Co.):

(a) From the mouth upstream to the confluence of North and South
forks of the Yamhill River: Open to angling for warmwater game fish
March 1 through October 31; Open for trout May 22 through October 31;
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2 trout per day; 8-inch minimum length; Use of bait allowed March 1
through October 31. Open for coho salmon August 1 through October 31.

(b) South Yamhill River from the confluence with North Yamhill
River upstream to the mouth of Rock Creek near the town of Grande
Ronde: Open for trout May 22 through October 31; limit 5 trout per day, of
which no more than 2 may be non fin-clipped trout; 8-inch minimum length
for all trout; angling restricted to artificial flies and lures. Open for coho
salmon August 1 through October 31.

(¢) South Yamhill River above Rock Creek and all Yamhill, South
Yambhill, and North Yambhill rivers tributaries not listed in the 2010 Oregon
Sport Fishing Regulations: Open for trout May 22 through October 31; 2
trout per day; 8-inch minimum length; angling restricted to artificial flies
and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(5) Gales Creek (Tualatin River tributary, Washington Co.):

(a) From the mouth upstream to NW Clapshaw Hill Road in Gales
Creek: Open for trout May 22 through October 31; 2 trout per day; 8-inch
minimum length; angling restricted to artificial flies and lures. Open for
coho salmon August 1 through October 31.

(b) Upstream of NW Clapshaw Hill Road and tributaries not listed in
the 2010 Oregon Sport Fishing Regulations: Open for trout May 22 through
October 31; 2 trout per day; 8-inch minimum length; angling restricted to
artificial flies and lures.

(c) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(6) Clackamas, Sandy, and Lower Willamette (below the falls) rivers:

(a) Effective June 18, through October 31,2010 the daily bag limit for
adult fin-clipped salmon or adult fin-clipped steelhead is 2 per day, 20 per
year; 5 jacks per day, 2 daily jack limits in possession, with the exception
that in the Clackamas, Sandy, and Lower Willamette rivers one additional
adipose fin-clipped steelhead may be retained for a total aggregate of three
fish harvested daily.

(b) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;

FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.

ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-

1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-

97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97 cert. ef. 4-1-97; FWC 24-1997(Temp),

f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC 39-

1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-

1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98

thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &

cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-

99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW

35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.

ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,

f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-

2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW

46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-

01; DEW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DEW 90-2001(Temp),

.9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-

02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &

cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.

ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp). f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;

DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-

2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DEW 130-2002, f. 11-21-02, cert. ef. 1-1-

03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.

ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-

2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03

thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-

2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03

cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,

f.4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;

DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DFW 117-2004, f. 12-13-04, cert.

ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.

ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05, cert.

ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06; DFW 79-2006, f. 8-11-

06, cert. ef. 1-1-07; DFW 121-2006(Temp), f. & cert. ef. 10-20-06 thru 12-31-06; DEW 32-

2007, f. 5-14-07, cert. ef. 6-1-07; DFW 65-2007(Temp), f. & cert. ef. 8-6-07 thru 10-31-07;

DFW 105-2007(Temp), f. 10-4-07, cert. ef. 10-6-07 thru 11-30-07; Administrative correction
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12-20-07; DFW 134-2007, f. 12-26-07, cert. ef. 1-1-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 1-2008(Temp), f. & cert. ef. 1-9-08 thru 7-6-08; DFW 5-2008(Temp), f. 1-25-
08, cert. ef. 2-1-08 thru 7-6-08; DFW 15-2008(Temp), f. 2-26-08, cert. ef. 3-1-08 thru 7-29-
08; DFW 46-2008(Temp), f. 5-9-08, cert. ef. 5-12-08 thru 7-29-08; DFW 55-2008(Temp), f.
5-30-08, cert. ef. 6-2-08 thru 10-31-08; DFW 82-2008(Temp), f. 7-21-08, cert. ef. 7-29-08
thru 12-31-08; DFW 110-2008(Temp), f. 9-15-08, cert. ef. 9-17-08 thru 12-31-08; DFW 124-
2008(Temp), f. 10-1-08, cert. ef. 10-2-08 thru 12-31-08; DFW 156-2008, f. 12-31-08, cert.
ef. 1-1-09; DFW 9-2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 8-15-09; DFW 15-2009, f.
& cert. ef. 2-25-09; DFW 74-2009(Temp), f. 6-25-09, cert. ef. 6-30-09 thru 7-2-09;
Administrative correction 7-21-09; DFW 103-2009(Temp), f. 8-27-09, cert. ef. 9-1-09 thru
12-31-09; DFW 118-2009(Temp), f. & cert. ef. 9-28-09 thru 12-31-09; DFW 123-
2009(Temp), f. & cert. ef. 10-5-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-
10; DFW 61-2010, f. & cert. ef. 5-14-10; DFW 62-2010(Temp), f. 5-14-10, cert. ef. 5-22-10
thru 11-17-10; DFW 84-2010(Temp), f. 6-17-10, cert. ef. 6-18-10 thru 10-31-10

ecccccccoe

Rule Caption: Amend Rocky Mountain goat hunt table to reflect
2010 hunts.

Adm. Order No.: DFW 85-2010(Temp)

Filed with Sec. of State: 6-21-2010

Certified to be Effective: 6-21-10 thru 12-17-10

Notice Publication Date:

Rules Amended: 635-067-0000

Subject: Establish 2010 controlled hunt tag numbers for the hunt-
ing of Rocky Mountain goat.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-067-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods, and other restrictions for hunting pronghorn antelope,
cougar, bighorn sheep, and Rocky Mountain goat pursuant to ORS Chapter
496.

(2) OAR chapter 635, division 067 incorporates, by reference, the
requirements for hunting pronghorn antelope, cougar, bighorn sheep, and
Rocky Mountain goat set out in the document entitled “2010 Oregon Big
Game Regulations,” into Oregon Administrative Rules. Therefore, persons
must consult the “2010 Oregon Big Game Regulations” in addition to OAR
chapter 635, to determine all applicable requirements for hunting prong-
horn antelope, cougar, bighorn sheep, and Rocky Mountain goat. The annu-
al Oregon Big Game Regulations are available at authorized license agents
and regional, district and headquarters offices of the Oregon Department of
Fish and Wildlife.

(3) Controlled hunt tags shall be issued by a controlled hunt drawing
following the procedures established in OAR chapter 635, division 060.
Permitted arms and ammunition are established in OAR chapter 635, divi-
sion 065. Controlled hunt tag numbers for 2010 are listed in Tables 1, 2, and
3 and are adopted and incorporated into OAR chapter 635, division 067 by

reference.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138,496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 65-1989, f. & cert. ef. 8-15-89; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997,
f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-
29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-
1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. &
cert. ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001, f. & cert. ef. 6-
13-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02;
DFW 2-2003, f. & cert. ef. 1-17-03; DFW 50-2003, f. & cert. ef. 6-13-03; DFW 118-2003, f.
12-4-03, cert. ef. 1-1-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 122-2004, f. 12-21-04,
cert. ef. 1-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 128-2005, f. 12-1-05, cert. ef. 1-
1-06; DFW 41-2006, f. & cert. ef. 6-14-06; DFW 127-2006, f. 12-7-06, cert. ef. 1-1-07; DFW
42-2007, f. & cert. ef. 6-14-07; DFW 118-2007, f. 10-31-07, ¢ ert. ef. 1-1-08; DFW 60-2008,
f. & cert. 6-12-08; DFW 150-2008, f. 12-18-08, cert. ef. 1-1-09; DFW 66-2009, f. & cert. ef.
6-10-09; DFW 140-2009, f. 11-3-09, cert. ef. 1-1-10; DFW 83-2010, f. & cert. ef. 6-15-10;
DFW 85-2010(Temp), f. & cert. ef. 6-21-10 thru 12-17-10

Rule Caption: Lower Deschutes River Sport Fall Chinook Fishery
Opens July 1st.

Adm. Order No.: DFW 86-2010(Temp)

Filed with Sec. of State: 6-23-2010

Certified to be Effective: 7-1-10 thru 10-31-10

Notice Publication Date:

Rules Amended: 635-018-0090

Rules Suspended: 635-018-0090(T)

Subject: Amended rule allows the sport harvest of fall Chinook
salmon in the Lower Deschutes River starting July 1, 2010.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-018-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Central Zone. However, additional regulations may be adopt-
ed in this rule division from time to time and to the extent of any inconsis-
tency, they supersede the 2010 Oregon Sport Fishing Regulations.

(2) The Deschutes River from the mouth at the -84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead, and adipose fin-
clipped Chinook salmon from April 1 through July 31, 2010.

(a) The catch limit is two adult adipose fin-clipped salmon and five
adipose fin-clipped jack salmon per day. All non-adipose fin-clipped
Chinook salmon must be released unharmed.

(b) It is unlawful to continue angling from Sherars Falls downstream
to the upper railroad trestle after taking a daily bag limit of two adult
Chinook salmon.

(3) The Hood River from the mouth to Powerdale Dam is open to
angling for adipose fin-clipped Chinook salmon from April 15 through June
30, 2010.

(a) The catch limit for Chinook salmon is two adipose fin-clipped
adults and five adipose fin-clipped jacks per day. All salmon that have not
been adipose fin-clipped must be released unharmed.

(b) All other catch limits and restrictions remain unchanged from
those listed for Hood River in the 2010 Oregon Sport Fishing Regulations.

(4) The Metolius River mainstem including Spring Creek, upstream
from the Allingham Bridge and also in Spring Creek, is open to angling
from May 22 through October 31, 2010. All other General, Statewide and
Central Zone Regulations, as provided in the 2010 Oregon Sport Fishing
Regulations, remain in effect.

(5) The Deschutes River from the mouth at the 1-84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead, and Chinook salmon
from August 1 to October 31, 2010. The catch limit for Chinook salmon is
two adults and five jacks per day. Catch limits and restrictions applying to
trout, steelhead, and coho remain unchanged from those listed in the 2010
Oregon Sport Fishing Regulations for Area 1 of the Deschutes River.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 20-1994(Temp), f. & cert. ef. 4-11-
94; FWC 24-1994(Temp), f. 4-29-94, cert. ef. 4-30-94; FWC 34-1994(Temp), f. 6-14-94,
cert. ef. 6-16-94; FWC 54-1994, f. 8-25-94, cert. ef. 9-1-94; FWC 65-1994(Temp), f. 9-15-
94, cert. ef. 9-17-94; FWC 67-1994(Temp), f. & cert. ef. 9-26-94; FWC 70-1994, f. 10-4-95,
cert. ef. 11-1-94; FWC 18-1995, f. 3-2-95, cert. ef. 4-1-95; FWC 60-1995(Temp), f. 7-24-95,
cert. ef. 8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 11-1996(Temp), f. 3-8-96,
cert. ef. 4-1-96; FWC 32-1996(Temp), f. 6-7-96, cert. ef. 6-16-96, FWC 38-1996(Temp), f.
6-14-96, cert. ef. 7-1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 20-1997, f. & cert.
ef. 3-24-97; FWC 21-1997, f. & cert. ef. 4-1-97; FWC 27-1997(Temp) f. 5-2-97, cert. ef. 5-
9-97: FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 25-1998(Temp), f. & cert. ef. 3-25-
98 thru 8-31-98; DFW 56-1998(Temp), f. 7-24-98, cert. ef. 8-1-98 thru 10-31-98; DFW 70-
1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-1999, f.
& cert. ef. 5-3-99;DFW 78-1999, f. & cert. ef. 10-4-99; DFW 96-1999, f. 12-27-99, cert. ef.
1-1-00; DFW 12-2000(Temp), f. 3-20-00, cert. ef. 4-15-00 thru 7-31-00; DFW 27-
2000(Temp), f. 5-15-00, cert. ef. 8-1-00 thru 10-31-00; DFW 28-2000, f. 5-23-00, cert. ef. 5-
24-00 thru 7-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 13-2001(Temp), f. 3-12-01, cert. ef. 4-7-01 thru 7-
31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 44-2001(Temp), f. 5-
25-01, cert. ef. 6-1-01 thru 7-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-
2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 23-2002(Temp), f. 3-21-02, cert.
ef. 4-6-02 thru 7-31-02; DFW 25-2002(Temp), f. 3-22-02, cert. ef. 4-6-02 thru 7-31-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 62-2002, f. 6-14-02, cert. ef. 7-11-02; DFW 74-
2002(Temp), f. 7-18-02, cert. ef. 8-1-02 thru 10-31-02; DFW 91-2002(Temp) f. 8-19-02, cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 97-2002(Temp), f. & cert. ef. 8-29-02 thru 10-31-02; DFW 130-2002, f. 11-21-
02, cert. ef. 1-1-03; DFW 26-2003(Temp), f. 3-28-03, cert. ef. 4-15-03 thru 7-31-03; DFW
66-2003(Temp), f. 7-17-03, cert. ef. 8-1-03 thru 10-31-03; DFW 125-2003, f. 12-11-03, cert.
ef. 1-1-04; DFW 23-2004(Temp), f. 3-22-04, cert. ef. 4-1-04 thru 7-31-04; DFW 77-
2004(Temp), f. 7-28-04, cert. ef. 8-1-04 thru 10-31-04, Administrative correction 11-22-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 19-2005(Temp), f. 3-16-05, cert. ef. 4-15-
05 thru 7-31-05; DFW 41-2005(Temp), f. 5-13-05, cert. ef. 5-15-05 thru 7-31-05; DFW 83-
2005(Temp), f. 7-29-053, cert. ef. 8-1-05 thru 10-31-05; DFW 84-2005(Temp), f. & cert. ef. 8-
1-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 59-2006(Temp), f. 7-
10-06, cert. ef. 8-1-06 thru 10-31-06; DFW 79-20006, f. 8-11-06, cert. ef. 1-1-07; DFW 18-
2007(Temp), f. 3-22-07, cert. ef. 4-15-07 thru 7-31-07; DFW 55-2007(Temp), f. 7-6-07, cert.
ef. 8-1-07 thru 10-31-07; Administrative correction 11-17-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 26-2008(Temp), f. 3-17-08, cert. ef. 4-15-08 thru 7-31-08; DFW 27-
2008(Temp), f. 3-24-08, cert. ef. 5-1-08 thru 10-27-08; Administrative correction 11-18-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 16-2009(Temp), f. 2-25-09, cert. ef. 4-15-
09 thru 6-30-09; DFW 61-2009(Temp), f. 6-1-09, cert. ef. 8-1-09 thru 10-31-09; DFW 104-
2009(Temp), f. 8-28-09, cert. ef. 9-1-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef.
1-1-10; DFW 7-2010(Temp), f. 1-25-10, cert. ef. 4-1-10 thru 7-31-10; DFW 27-2010(Temp),
f. 3-8-10, cert. ef. 4-15-10 thru 7-31-10; DFW 66-2010(Temp), f. 5-18-10, cert. ef. 5-22-10
thru 10-31-10; DFW 86-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 10-31-10

Rule Caption: Columbia River Treaty Tribes Summer Salmon Gill-
net Fisheries Above Bonneville Dam.
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Adm. Order No.: DFW 87-2010(Temp)

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-29-10 thru 7-31-10

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: This amended rule allows the sales of fish caught in the
Columbia River summer Treaty Indian gillnet fisheries above and
Bonneville Dam. Two 60-hour (2.5 days) fishing periods were
authorized for the commercial gillnet season in all of Zone 6. These
periods are from 6:00 a.m. Tuesday, June 29 through 6:00 p.m.
Thursday, July 1,2010; and from 6:00 a.m. Tuesday, July 6 through
6:00 p.m. Thursday, July 8,2010. Allowable sales include: Chinook,
coho, and sockeye salmon; steelhead; walleye; carp; yellow perch;
catfish; bass; and shad. White sturgeon may be kept for subsistence
in all fisheries except the platform and hook-and-line fisheries con-
ducted below Bonneville Dam where sturgeon may not be retained.
Revisions are consistent with action taken by the Columbia River
Compact agencies of Oregon and Washington, in cooperation with
the Yakama Nation, Warm Springs Tribes, and Umatilla Tribes on
June 24, 2010.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) The commercial platform and hook-and-line fisheries and the
Yakama, Warm Springs and Umatilla tribal subsistence fisheries down-
stream of Bonneville Dam (bank fishing only) conducted under agreements
with the states of Oregon and Washington open 6:00 a.m. Wednesday, June
16, 2010. The commercial platform and hook-and-line fisheries above
Bonneville Dam (Zone 6) open 6:00 a.m. Wednesday, June 16, 2010.

(a) Allowable sales include Chinook, steelhead, sockeye, coho, wall-
eye, shad, yellow perch, bass and carp. Sturgeon caught in the tribal fish-
eries below Bonneville Dam may not be retained or sold. However, white
sturgeon between 43 and 54 inches in fork length taken from The Dalles
and John Day pools and white sturgeon between 38 and 54 inches in fork
length taken from the Bonneville Pool may be kept for subsistence use. Fish
may NOT be sold on USACE Property below Bonneville Dam, but may be
caught and transported off USACE property for sale.

(b) Gear is restricted to subsistence fishing gear:

(A) In Zone 6: hoopnets, dipnets and rod and reel with hook-and-line
are allowed; and

(B) Below Bonneville Dam: hoopnets, dipnets, spears, gaffs, clubs,
fouling hooks and rod and reel with hook-and-line are allowed.

(c) Salmon, steelhead, walleye, shad, carp, bass and yellow perch
landed during an open commercial fishing period may be sold at any time.

(d) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect. Closed areas down-
stream of Bonneville Dam, are as set forth in OAR 635-041-0015 and
remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Tuesday, June 29
through 6:00 p.m. Thursday, July 1,2010 (2.5 days) and 6:00 a.m. Tuesday,
July 6 through 6:00 p.m. Thursday, July 8, 2010 (2.5 days).

(a) No minimum mesh size restriction is in effect.

(b) Allowable sales include Chinook, steelhead, sockeye, walleye,
shad, yellow perch, bass and carp.

(c) Sturgeon may not be sold. However, white sturgeon between 43
and 54 inches in fork length taken from The Dalles and John Day pools and
white sturgeon between 38 and 54 inches in fork length taken from the
Bonneville Pool may be kept for subsistence use.

(d) Salmon, steelhead, walleye, shad, carp, bass and yellow perch
landed during an open commercial fishing period may be sold at any time.

(e) All standard river mouth and dam sanctuaries in Zone 6, except the
Spring Creek sanctuary, as set forth in OAR 635-041-0045 remain in effect.

(3) Sales of salmon, steelhead, walleye, shad, carp, bass and yellow
perch caught in Yakama Nation tributary fisheries in the Wind River, Big
White Salmon River, Klickitat River, and Icicle Creek during those days
and hours when the tributaries are open under lawfully enacted tribal fish-
ing periods are allowed.

(4) Until further notice, sales of adipose fin-clipped Chinook salmon,
caught in Nez Perce tributary fisheries in the Snake River Basin Tributary
Treaty Area, including treaty spring fisheries in the Imnaha and Grande
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Ronde subbasins, may be sold during those days and hours when the tribu-

taries are open under lawfully enacted tribal fishing periods.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10

Rule Caption: Recreational Sturgeon and Sockeye Salmon
Fisheries In the Columbia River Mainstem.

Adm. Order No.: DFW 88-2010(Temp)

Filed with Sec. of State: 6-25-2010

Certified to be Effective: 6-26-10 thru 7-31-10

Notice Publication Date:

Rules Amended: 635-023-0095, 635-023-0128

Rules Suspended: 635-023-0095(T), 635-023-0125(T)

Subject: This amended rule extends the date until which white stur-
geon may be retained in the Columbia River from the Wauna pow-
erlines (River Mile 40) downstream to the mouth at Buoy 10, includ-
ing Youngs Bay, from June 26 to July 11. And, rule modifications
also allow the retention of sockeye salmon in the mainstem Colum-
bia River from the Astoria-Megler Bridge upstream to Priest Rapids
Dam effective June 26 through July 31,2010. Revisions are consis-
tent with action taken June 24, 2010 by the Columbia River Com-
pact agencies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2010
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls and Multnomah Channel, is open to the
retention of white sturgeon with a fork length of 38-54 inches, three days
per week, Thursdays through Saturdays, during the following periods:

(a) January 1 through July 31; and

(b) October 1 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through September 30.

(4) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay is open to the
retention of white sturgeon seven days per week during the following peri-
ods:

(a) January 1 through April 30;

(b) May 22 through June 26; and

(c) June 27 through July 11 (or until guideline is met).

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 21, and from July 12 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon with a fork length of 38-54 inches may be
retained.

(7) During the fishing period as identified in subsections (4)(b) and
(4)(c) of this rule, only white sturgeon with a fork length of 41-54 inches
may be retained.
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(8) The Columbia River upstream from Bonneville Dam:

(a) Effective 12:01 a.m. Sunday, February 21, 2010 the retention of
white sturgeon in the Bonneville Pool is prohibited.

(b) Effective 12:01 a.m. Monday, March 1, 2010 the retention of
white sturgeon in John Day Pool is prohibited.

(c) Effective 12:01 a.m. Thursday, May 6, 2010 the retention of white
sturgeon in The Dalles Pool is prohibited.

(9) Angling for sturgeon is prohibited from:

(a) Between the upper and lower ends of Sand Island and correspon-
ding markers on the Oregon shoreline (slough at Rooster Rock State Park)
from April 29 through July 31, 2010;

(b) Bonneville Dam downstream to a line crossing the Columbia
River from Navigation Marker 82 on the Oregon shore through the
upstream exposed end of Skamania Island, continuing in a straight line to
the Washington shore during May 1 through August 31;

(c) From Highway 395 Bridge upstream to McNary Dam May 1
through July 31; and

(d) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.

(10) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), . 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp). f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-
19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-
2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;
DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-
09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-
31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 13-2010(Temp), f. 2-16-10, cert. ef.
2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW
34-2010, . 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru
7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10

635-023-0128
Summer Sport Fishery

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2010
Oregon Sport Fishing Regulations.

(2) Notwithstanding all other specifications and restrictions in the
2010 Oregon Sport Fishing Regulations:

(a) Effective June 16 through July 31 the mainstem Columbia River is
open to the retention of adipose fin-clipped steelhead, adipose fin-clipped
jack and adipose fin-clipped adult Chinook salmon from the Astoria-
Megler Bridge upstream to the Oregon/Washington border.

(b) The combined daily bag limit for adult salmon and steelhead is
two fish. Only adipose fin-clipped fish may be retained.

(3) The following restrictions apply to the season(s) described in sec-
tion 2(a):

(a) Effective April 29 through July 31, 2010 the area between the
upper and lower ends of Sand Island adjacent to Rooster Rock State Park
and corresponding markers on the Oregon shoreline is closed to angling for
all species.

(b) Effective 12:01 a.m. Saturday, May 8, 2010, the Youngs Bay, Deep
River, and Blind Slough/Knappa Slough Select Area fishing areas, as
described in the 2010 Oregon Sport Fishing Regulations pamphlet, will re-
open to angling for salmon and steelhead.

(c) Effective 12:01 a.m. Saturday June 26 through 11:59 p.m.
Saturday July 31, 2010 in the mainstem Columbia River from the Astoria-
Megler Bridge upstream to the Oregon/Washington border the retention of
sockeye salmon is allowed. All sockeye are considered adults and included
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in the daily bag limit for adults. The combined daily bag limit is two adults
and five jacks.
(d) All non-adipose fin-clipped Chinook salmon and non-adipose fin-

clipped steelhead must be released immediately unharmed.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 52-2005(Temp), f. 6-3-05, cert. ef.
6-16-05 thru 7-31-05; DFW 64-2005(Temp), f. 6-30-05, cert. ef. 7-1-05 thru 7-31-05;
Administrative correction 8-17-05; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-
27-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-07;
DFW 51-2007(Temp), f. 6-29-07, cert. ef. 7-2-07 thru 7-31-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 36-2008, f. 4-21-08, cert. ef. 5-1-08; DFW 61-2008(Temp), f. 6-13-08,
cert. ef. 6-16-08 thru 7-31-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08 thru 8-31-
08: DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-08; Administrative correc-
tion 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 52-2009, f. & cert. ef. 5-18-
09; DFW 69-2009(Temp), f. 6-11-09, cert. ef. 6-16-09 thru 7-31-09; Administrative correc-
tion 8-21-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 77-2010, f. 6-8-10, cert. ef.
6-16-10; DFW 88-2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10

Rule Caption: Three Rivers Closure Delayed From July 1 Until
July 12, 2010.

Adm. Order No.: DFW 89-2010(Temp)

Filed with Sec. of State: 6-28-2010

Certified to be Effective: 7-1-10 thru 9-30-10

Notice Publication Date:

Rules Amended: 635-014-0090

Rules Suspended: 635-014-0090(T)

Subject: This amended rule delays the closure of Three Rivers from
the mouth upstream to the hatchery weir deadline from July 1 until
July 12,2010. Angling for spring Chinook in the Nestucca River sys-
tem, and in the Three Rivers, has been good so far this year. All signs
are pointing to a robust return of hatchery spring Chinook into the
Nestucca basin. In order to allow anglers this opportunity to harvest
hatchery spring Chinook, we need to extend the angling season in
Three Rivers.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-014-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Northwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) The US Forest Service is scheduled to close access to Hebo Lake
at 6:00 p.m. on Sunday May 2, 2010, so the lake may be drained and deep-
ened as part of a project to make improvements to the lake. Access to the
Lake is expected to re-open sometime in September 2010.

(a) Beginning Sunday, April 25 through Sunday, May 2, 2010 there
are no length requirements or daily possession limits for trout in Hebo
Lake.

(b) All other General Statewide and Northwest Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(3) The Trask River will be closed from Gold Creek, at the hatchery,
200 feet upstream and 900 feet downstream June 16 through November 30,
2010

(4) Three Rivers (Nestucca Basin) mainstem, from the mouth
upstream to hatchery weir deadline, remains open through July 11, then
closed from July 12 through September 30, 2010.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.

4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.

ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95, cert.

ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC 20-

1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.

ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,

cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.

ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cet. ef. 10-1-97;

FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru

4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;

DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-

1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-

2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, . 1-25-01, cert. ef. 2-

1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru

11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,

f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-

2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DEW 123-2001, f. 12-31-01, cert.

ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.
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& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,
cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02
thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-
2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef. 6-
13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW
108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp), f. 12-
10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW
126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), f. 6-29-
04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru 12-
31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-2004(Temp),
f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert. ef. 11-20-04
thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 62-2005(Temp), f. 6-29-
05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05; DFW 105-2005(Temp),
f.9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp), f. & cert. ef. 11-23-05 thru
12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-2006(Temp), f. 6-29-06, cert.
ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06; DFW 64-2006(Temp), f. 7-17-06,
cert. ef. 8-1-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 104-
2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-2007, f. 4-16-07, cert. ef.
5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-31-07; DFW 136-2007, f.
12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru 9-10-08;
DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 156-2008, f. 12-31-
08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-09 thru 10-31-09; DFW
67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-2009(Temp), f. 7-31-09,
cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09, cert. ef. 9-1-09 thru 12-31-
09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09; DFW 144-2009, f. 12-8-09,
cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-10 thru 9-30-10; DFW 73-
2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-2010, f. 6-8-10, cert. ef. 8-1-
10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thr 9-30-10

Rule Caption: Recreational Sturgeon Fisheries in Multnomah
Channel and the Gilbert River.

Adm. Order No.: DFW 90-2010(Temp)

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 7-5-10 thru 12-31-10

Notice Publication Date:

Rules Amended: 635-017-0095

Subject: Rule modifications allow inclusion of the Multnomah
Channel and Gilbert River into the recreational white sturgeon sea-
son for the Willamette River in the area downstream from
Willamette Falls. Revisions are consistent with action taken June 29,
2010 by the State of Oregon.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0095
Sturgeon Season

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) The Willamette River downstream of Willamette Falls (including
Multnomah Channel and the Gilbert River) is open to the retention of white
sturgeon three days per week, Thursday, Friday, and Saturday during the
following periods:

(a) January 1 through March 31; and

(b) November 1 through December 31.

(3) The retention of white sturgeon in the areas identified in section
(2) of this rule is prohibited April 1 through October 31.

(4) Bank angling is prohibited from the east shore of the Willamette
River the entire year in the area beginning west of Highway 99E, at the
northern-most extent of the parking area near the intersection of 8th Street
and Highway 99E in Oregon City, approximately 290 feet downstream of
the Oregon City/West Linn bridge (Hwy 43) and extending upstream
approximately 1715 feet to the retaining wall extending into the Willamette
River at the NW corner of the Blue Heron Paper Mill.

(5) Only white sturgeon with a fork length of 38-54 inches may be
retained. Retention of green sturgeon is prohibited all year in all areas.

(6) Angling for sturgeon, including catch-and-release, is prohibited
seven days per week during May 1 through August 31 from Willamette
Falls downstream to the I-205 Bridge.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 2-2005(Temp), f. & cert. ef. 1-21-05 thru 7-19-05; DFW 55-2005, f. & cert. ef.
6-17-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05,
cert. ef. 1-1-06 thru 3-31-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 79-2006, f. 8-11-06,
cert. ef. 1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-
1-07; DFW 74-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 135-
2007(Temp), f. 12-28-07, cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 7-2008, f. & cert. ef. 2-11-08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru
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12-31-08; DFW 148-2008(Temp), f. 12-19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008,
f. 12-31-08, cert. ef. 1-1-09; DFW 15-2009, f. & cert. ef. 2-25-09; DFW 144-2009, f. 12-8-
09, cert. ef. 1-1-10; DFW 34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 90-2010(Temp), f. 6-29-
10, cert. ef. 7-5-10 thru 12-31-10

Rule Caption: Recreational Sturgeon Fisheries In the Columbia
River Mainstem Above Bonneville Dam.

Adm. Order No.: DFW 91-2010(Temp)

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 8-1-10 thru 12-31-10

Notice Publication Date:

Rules Amended: 635-023-0095

Rules Suspended: 635-023-0095(T)

Subject: This amended rule prohibits retention of white sturgeon in
the Columbia River from McNary Dam upstream to the Ore-
gon/Washington border beginning August 1 through December 31,
2010. These rule modifications make Oregon’s rules concurrent with
the State of Washington’s. Revisions are consistent with action taken
June 29, 2010 by the State of Oregon.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2010
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls and Multnomah Channel, is open to the
retention of white sturgeon with a fork length of 38-54 inches, three days
per week, Thursdays through Saturdays, during the following periods:

(a) January 1 through July 31; and

(b) October 1 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through September 30.

(4) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay is open to the
retention of white sturgeon seven days per week during the following peri-
ods:

(a) January 1 through April 30;

(b) May 22 through June 26; and

(c) June 27 through July 11 (or until guideline is met).

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 21, and from July 12 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon with a fork length of 38-54 inches may be
retained.

(7) During the fishing period as identified in subsections (4)(b) and
(4)(c) of this rule, only white sturgeon with a fork length of 41-54 inches
may be retained.

(8) The Columbia River upstream from Bonneville Dam:

(a) Effective 12:01 a.m. Sunday, February 21, 2010 the retention of
white sturgeon in the Bonneville Pool is prohibited.

(b) Effective 12:01 a.m. Monday, March 1, 2010 the retention of
white sturgeon in John Day Pool is prohibited.

(c) Effective 12:01 a.m. Thursday, May 6, 2010 the retention of white
sturgeon in The Dalles Pool is prohibited.

(d) Effective 12:01 a.m. Sunday, August 1,2010 the retention of white
sturgeon is prohibited from McNary Dam upstream to the
Oregon/Washington Border.

(9) Angling for sturgeon is prohibited from:

(a) Between the upper and lower ends of Sand Island and correspon-
ding markers on the Oregon shoreline (slough at Rooster Rock State Park)
from April 29 through July 31, 2010;

(b) Bonneville Dam downstream to a line crossing the Columbia
River from Navigation Marker 82 on the Oregon shore through the
upstream exposed end of Skamania Island, continuing in a straight line to
the Washington shore during May 1 through August 31;

(c) From Highway 395 Bridge upstream to McNary Dam May 1
through July 31; and

(d) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.
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(10) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-
19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-
2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;
DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-
09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-
31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 13-2010(Temp), f. 2-16-10, cert. ef.
2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW
34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru
7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,
cert. ef. 8-1-10 thru 12-31-10

Rule Caption: Amend rule regarding lethal take of wolves to deal
with depredation.

Adm. Order No.: DFW 92-2010(Temp)

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10 thru 12-25-10

Notice Publication Date:

Rules Amended: 635-110-0010

Subject: This rule describes the harassment and take of wolves
allowed during the Phase 1 (Conservation) of the Oregon Wolf
Conservation and Management Plan.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-110-0010

Harassment and Take of Wolves during Phase I (Conservation)
NOTE: As of February 11, 2005, these rules are pre-empted by the endangered sta-
tus of the gray wolf under the federal Endangered Species Act. Once federal protec-
tions are reduced to a level below that of Oregon law, these rules will govern harass-
ment and take of wolves in Oregon.

(1) This rule describes the types of harassment and take of wolves
allowed by persons outside ODFW (or ODFW or Wildlife Services acting
as their agent) during Phase I — (Conservation: 0—4 breeding pairs) as
called for in chapter III of the Oregon Wolf Conservation and Management
Plan. Other chapters of the Plan authorize ODFW to take wolves for other
specified wildlife management purposes. For OAR 635-110-0010, 635-
110-0020 and 635-110-0030, “livestock” means ratites, psittacine, horses,
jackasses, cattle, llamas, alpacas, sheep, goats, swine, domesticated fowl,
any fur-bearing animal bred and maintained (commercially or otherwise)
within pens, cages and hutches, bison and working dogs. “Working dogs”
means guarding dogs and herding dogs.

(2) Non-injurious harassment.

(a) Subject to the conditions specified in paragraph (c), the following
persons may use non-injurious harassment against wolves without a permit:

(A) Landowners (or their agents) on their own land; or

(B) Grazing permittees legally using public land under valid livestock
grazing allotments.

(b) Non-injurious harassment means scaring off a wolf (or wolves)
without doing bodily harm, and includes (but is not limited to) firing shots
in the air, making loud noises or otherwise confronting the wolf (or
wolves).

(c) Non-injurious harassment is allowed without a permit under this
rule only if:

(A) The wolf (or wolves) is in the act of testing or chasing livestock,
is attempting to test or chase livestock or is in close proximity of livestock;

(B) The person encounters the wolf (or wolves) unintentionally (i.e.,
the person is not stalking or searching for wolves);

(C) The harassment in fact does not result in injury to the wolf (or
wolves); and
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(D) The harassment is reported to ODFW within 48 hours.

(d) Any non-injurious harassment that does not meet each require-
ment of this rule requires a permit in advance from ODFW.

(3) Non-lethal injurious harassment.

(a) Subject to the conditions specified in paragraph (c), in addition to
state or state authorized agents, the following persons may use non-lethal
injurious harassment against wolves by permit:

(A) Landowners (or their designated agents) on their own land;

(B) Grazing permittees legally using public land under valid livestock
grazing allotments.

(b) Non-lethal injurious harassment means scaring off a wolf (or
wolves) without killing but with some injury to the wolf. Wolves may be
pursued (unintentional encounters are not required).

(c) Non-lethal injurious harassment is allowed by permit from ODFW
only if:

(A) ODFW confirms persistent wolf activity or wolf depredation on
livestock in the area. “Persistent wolf activity” means loitering, testing,
worrying, or otherwise disrupting livestock during a 48 hour period;

(B) The applicant confers with ODFW to determine the most effective
harassment method;

(C) ODFW considers the location of known den sites;

(D) The harassment in fact does not result in the death of a wolf;

(E) No unreasonable circumstances exist that attract wolf/livestock
conflict; and

(E) The harassment is reported to ODFW within 48 hours.

(d) Permits for non-lethal injurious harassment remain valid for the
livestock grazing season in which issued, provided the livestock operator
complies with all applicable laws, including permit conditions. The agency
shall inform harassment permit holders of non-lethal methods for minimiz-
ing wolf-livestock conflict and provide assistance upon request. Receiving
future lethal control permits is contingent upon documentation of efforts to
use non-lethal methods.

(4) Relocation. ODFW will authorize relocation by state personnel
when a wolf (or wolves) becomes inadvertently involved in a situation, or
is present in an area, that could result in conflict with humans or harm to
the wolf. The relocation will be designed to prevent conflict with humans
or reduce the possibility of harm to the wolf. The wolf (or wolves) would
be relocated to the nearest wilderness area at the direction of ODFW.

(5) Lethal take of wolves in the act of attacking livestock.

(a) Subject to the conditions specified in paragraph (c) and with a per-
mit from ODFW, the following persons may use lethal force against wolves
in the act of attacking livestock:

(A) Landowners (or their agents) on their own land; or

(B) Grazing permittees using public land.

(b) A wolf is “in the act of attacking livestock™ if it is biting, wound-
ing or killing livestock.

(c) Lethal force is allowed by permit from ODFW only if:

(A) ODFW confirms that wolves previously have wounded or killed
livestock in the area and efforts to resolve the problem have been deemed
ineffective;

(B) The wolf is seen in the act of attacking, not testing or scavenging;

(C) There is fresh evidence of the attack (e.g., visible wounds, tracks
demonstrating a chase occurred);

(D) The wolf carcass is not removed or disturbed;

(E) The use of lethal force is reported to ODFW or Wildlife Services
within 24 hours;

(F) No unreasonable circumstances exist that attract wolf/livestock
conflict; and

(G) Either ODFW or Wildlife Services confirms that the wound was

caused by a wolf (or wolves).
NOTE: The Oregon Wolf Conservation and Management Plan calls for allowing
lethal take of wolves in this situation without a permit on private land. However, the
Plan recognizes that because current statute requires a permit, implementing this por-
tion of the Plan depends upon amendment of the statute by the 2005 legislature.
Should the legislature make that statutory change, the Commission will amend this
rule to allow for take without permit.

(6) Lethal take to deal with chronic depredation.

(a) ODFW may authorize its personnel, authorized agents, or Wildlife
Services, to use lethal force on wolves at a property owner or permittee’s
request if:

(A) ODFW confirms either:

(i) Two confirmed depredations by wolves on livestock in the area; or

(ii) One confirmed depredation followed by an attempted depredation
(testing or stalking) in the area ;

(B) The requester documents unsuccessful attempts to solve the situ-
ation through non-lethal means;
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(C) No unreasonable conditions exist to cause the wolf-livestock con-
flict; and

(D) The requester has complied with applicable laws and the condi-
tions of any harassment or take permit.

(b) When authorized, lethal take under this paragraph will be taken

only by ODFW, authorized ODFW agents, or Wildlife Services personnel.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.171 - 496.192, 497.298, 497.308, 498.002, 498.006, 498.012
& 498.026
Hist.: DFW 12-2005, f. & cert. ef. 3-9-05; DFW 92-2010(Temp), f. & cert. ef. 6-29-10 thru
12-25-10

Rule Caption: Adopt Temporary Rules Governing Confidentiality
and Inadmissibility of Mediation Communications in Subsequent
Adjudicatory Proceedings.

Adm. Order No.: DFW 93-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 12-26-10

Notice Publication Date:

Rules Adopted: 635-001-0410

Subject: This rule is identical to the rule on confidentiality of medi-
ation communications, developed by the Attorney General pursuant
to ORS 36.224(2). The rule covers all mediations involving the Ore-
gon Fish and Wildlife Commission, except those express exclusions.
The rule limits information that the mediator may disclose and allows
the parties to agree in writing to limit what may be disclosed or used
in a subsequent Adjudicatory proceeding.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-001-0410
Confidentiality and Inadmissibility of Mediation Communications

(1) The words and phrases used in this rule have the same meaning as
given to them in ORS 36.110 and 36.234.

(2) Nothing in this rule affects any confidentiality created by other
law. Nothing in this rule relieves a public body from complying with the
Public Meetings Law, ORS 192.610 to 192.690. Whether or not they are
confidential under this or other rules of the agency, mediation communica-
tions are exempt from disclosure under the Public Records Law to the
extent provided in ORS 192.410 to 192.505.

(3) This rule applies only to mediations in which the agency is a party
or is mediating a dispute as to which the agency has regulatory authority.
This rule does not apply when the agency is acting as the “mediator” in a
matter in which the agency also is a party as defined in ORS 36.234.

(4) To the extent mediation communications would otherwise be com-
promise negotiations under ORS 40.190 (OEC Rule 408), those mediation
communications are not admissible as provided in ORS 40.190 (OEC Rule
408), notwithstanding any provisions to the contrary in section (9) of this
rule.

(5) Mediations Excluded. Sections (6)—(10) of this rule do not apply
to:

(a) Mediation of workplace interpersonal disputes involving the inter-
personal relationships between this agency’s employees, officials or
employees and officials, unless a formal grievance under a labor contract, a
tort claim notice or a lawsuit has been filed; or

(b) Mediation in which the person acting as the mediator will also act
as the hearings officer in a contested case involving some or all of the same
matters;

(c) Mediation in which the only parties are public bodies;

(d) Mediation involving two or more public bodies and a private party
if the laws, rule or policies governing mediation confidentiality for at least
one of the public bodies provide that mediation communications in the
mediation are not confidential;

(e) Mediation involving 15 or more parties if the agency has desig-
nated that another mediation confidentiality rule adopted by the agency
may apply to that mediation.

(6) Disclosures by Mediator. A mediator may not disclose or be com-
pelled to disclose mediation communications in a mediation and, if dis-
closed, such communications may not be introduced into evidence in any
subsequent administrative, judicial or arbitration proceeding unless

(a) All the parties to the mediation and the mediator agree in writing
to the disclosure; or

(b) The mediation communication may be disclosed or introduced
into evidence in a subsequent proceeding as provided in subsections
(c)—(d), G)—(1) or (0)—(p) of section (9) of this rule.
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(7)  Confidentiality —and Inadmissibility of Mediation
Communications. Except as provided in sections (8)—(9) of this rule, medi-
ation communications are confidential and may not be disclosed to any
other person, are not admissible in any subsequent administrative, judicial
or arbitration proceeding and may not be disclosed during testimony in, or
during any discovery conducted as part of a subsequent proceeding, or
introduced as evidence by the parties or the mediator in any subsequent pro-
ceeding.

(8) Written Agreement. Section (7) of this rule does not apply to a
mediation unless the parties to the mediation agree in writing, as provided
in this section, that the mediation communications in the mediation will be
confidential and/or nondiscoverable and inadmissible. If the mediator is the
employee of and acting on behalf of a state agency, the mediator or an
authorized agency representative must also sign the agreement. The parties’
agreement to participate in a confidential mediation must be in substantial-
ly the following form. This form may be used separately or incorporated
into an “agreement to mediate.”

Agreement to Participate in a Confidential Mediation

The agency and the parties to the mediation agree to participate in a mediation in

which the mediation communications are confidential and/or nondiscoverable and

inadmissible to the extent authorized by OAR 635-001-0410(7) and this agreement.

This agreement relates to the following mediation:

a)

(Identify the mediation to which this agreement applies.)

b) To the extent authorized by OAR 635-001-0410(7), mediation communica-
tions in this mediation are: (check one or more)

confidential and may not be disclosed to any other person not admissible in
any subsequent administrative proceeding and may not be disclosed during testimo-
ny in, or during any discovery conducted as part of a subsequent administrative pro-
ceeding, or introduced as evidence by the parties or the mediator in any subsequent
administrative proceeding

___ ot admissible in any subsequent administrative, judicial or arbitration pro-
ceeding and may not be disclosed during testimony in, or during any discovery con-
ducted as part of a subsequent administrative, judicial or arbitration proceeding, or
introduced as evidence by the parties or the mediator in any subsequent administra-
tive, judicial or arbitration proceeding

c)

Name of Agency

Signature of Agency’s authorized representative Date
(when agency is a party) or Agency employee

acting as the mediator (when Agency is mediating the dispute)

¢ Name of party to the mediation T
Signature of party’s authorized representative Date
e)

Name of party to the mediation
Signature of party’s authorized representative Date

(9) Exceptions to confidentiality and inadmissibility.

(a) Any statements, memoranda, work products, documents and other
materials, otherwise subject to discovery that were not prepared specifical-
ly for use in the mediation are not confidential and may be disclosed or
introduced into evidence in a subsequent proceeding.

(b) Any mediation communications that are public records, as defined
in ORS 192.410(4), and were not specifically prepared for use in the medi-
ation are not confidential and may be disclosed or introduced into evidence
in a subsequent proceeding unless the substance of the communication is
confidential or privileged under state or federal law.

(c ) A mediation communication is not confidential and may be dis-
closed by any person receiving the communication to the extent that person
reasonably believes that disclosing the communication is necessary to pre-
vent the commission of a crime that is likely to result in death or bodily
injury to any person. A mediation communication is not confidential and
may be disclosed in a subsequent proceeding to the extent its disclosure
may further the investigation or prosecution of a felony crime involving
physical violence to a person.

(d) Any mediation communication related to the conduct of a licensed
professional that is made to or in the presence of a person who, as a condi-
tion of his or her professional license, is obligated to report such commu-
nication by law or court rule is not confidential and may be disclosed to the
extent necessary to make such a report.

(e) The parties to the mediation may agree in writing that all or part
of the mediation communications are not confidential or that all or part of
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the mediation communications may be disclosed and may be introduced
into evidence in a subsequent proceeding unless the substance of the com-
munication is confidential, privileged or otherwise prohibited from disclo-
sure under state or federal law.

(f) A party to the mediation may disclose confidential mediation com-
munications to a person if the party’s communication with that person is
privileged under ORS chapter 40 or other provision of law. A party to the
mediation may disclose confidential mediation communications to a person
for the purpose of obtaining advice concerning the subject matter of the
mediation, if all the parties agree.

(g) An employee of the agency may disclose confidential mediation
communications to another agency employee so long as the disclosure is
necessary to conduct authorized activities of the agency. An employee
receiving a confidential mediation communication under this subsection is
bound by the same confidentiality requirements as apply to the parties to
the mediation.

(h) A written mediation communication may be disclosed or intro-
duced as evidence in a subsequent proceeding at the discretion of the party
who prepared the communication so long as the communication is not oth-
erwise confidential under state or federal law and does not contain confi-
dential information from the mediator or another party who does not agree
to the disclosure.

(i) In any proceeding to enforce, modify or set aside a mediation
agreement, a party to the mediation may disclose mediation communica-
tions and such communications may be introduced as evidence to the extent
necessary to prosecute or defend the matter. At the request of a party, the
court may seal any part of the record of the proceeding to prevent further
disclosure of mediation communications or agreements to persons other
than the parties to the agreement.

(j) In an action for damages or other relief between a party to the
mediation and a mediator or mediation program, mediation communica-
tions are not confidential and may be disclosed and may be introduced as
evidence to the extent necessary to prosecute or defend the matter. At the
request of a party, the court may seal any part of the record of the proceed-
ing to prevent further disclosure of the mediation communications or agree-
ments.

(k) When a mediation is conducted as part of the negotiation of a col-
lective bargaining agreement, the following mediation communications are
not confidential and such communications may be introduced into evidence
in a subsequent administrative, judicial or arbitration proceeding:

(A) A request for mediation, or

(B) A communication from the Employment Relations Board
Conciliation Service establishing the time and place of mediation, or

(C) A final offer submitted by the parties to the mediator pursuant to
ORS 243.712, or

(D) A strike notice submitted to the Employment Relations Board.

(1) To the extent a mediation communication contains information the
substance of which is required to be disclosed by Oregon statute, other than
ORS 192.410 to 192.505, that portion of the communication may be dis-
closed as required by statute.

(m) Written mediation communications prepared by or for the agency
or its attorney are not confidential and may be disclosed and may be intro-
duced as evidence in any subsequent administrative, judicial or arbitration
proceeding to the extent the communication does not contain confidential
information from the mediator or another party, except for those written
mediation communications that are:

(A) attorney client privileged communications so long as they have
been disclosed to no one other than the mediator in the course of the medi-
ation or to persons as to whom disclosure of the communication would not
waive the privilege, or

(B) Attorney work product prepared in anticipation of litigation or for
trial, or

(C) Prepared exclusively for the mediator or in a caucus session and
not given to another party in the mediation other than a state agency, or

(D) Prepared in response to the written request of the mediator for
specific documents or information and given to another party in the media-
tion, or

(E) Settlement concepts or proposals, shared with the mediator or
other parties.

(n) A mediation communication made to the agency may be disclosed
and may be admitted into evidence to the extent the director determines that
disclosure of the communication is necessary to prevent or mitigate a seri-
ous danger to the public’s health or safety, and the communication is not
otherwise confidential or privileged under state or federal law.
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(o) The terms of any mediation agreement are not confidential and
may be introduced as evidence in a subsequent proceeding, except to the
extent the terms of the agreement are exempt from disclosure under ORS
192.410 to 192.505, a court has ordered the terms to be confidential under
ORS 30.402 or state or federal law requires the terms to be confidential.

(p) The mediator may report the disposition of a mediation to the
agency at the conclusion of the mediation so long as the report does not dis-
close specific confidential mediation communications. The agency or the
mediator may use or disclose confidential mediation communications for
research, training or educational purposes, subject to the provisions of ORS
36.232(4).

(10) When a mediation is subject to section (7) of this rule, the agency
will provide to all parties to the mediation and the mediator a copy of this
rule or a citation to the rule and an explanation of where a copy of the rule
may be obtained. Violation of this provision does not waive confidentiality
or inadmissibility.

Stat. Authority: ORS 36.224

Stat. Implemented: ORS 36.224, 36.228, 36.230 & 36.232
Hist.: DFW 93-2010(Temp), f. & cert. ef. 7-1-10 thru 12-26-10

Rule Caption: Additional Opportunity for Personal Use Harvest of
Pacific Lamprey at Willamette Falls Allowed.

Adm. Order No.: DFW 94-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10 thru 10-31-10

Notice Publication Date:

Rules Amended: 635-017-0090

Rules Suspended: 635-017-0090(T)

Subject: This amended rule allows for one additional day for per-
sonal use harvest of Pacific lamprey by individuals with the required
permit. The season modifications provide opportunity for harvest of
lamprey that may become stranded due to the scheduled installation
of water flow devices at Willamette Falls.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through July 31 from 7:00 A.M. to
6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday; except personal
use harvest is permitted on Tuesday, July 6, 2010 from 7:00 a.m. to 6:00
p-m.

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31 to report catch. Permit holders who do not return the
harvest record cards by August 31 will be ineligible to receive a permit in
the following year.

(f) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

(3) The Tualatin River (Clackamas/Washington Co.):

(a) From the mouth upstream to the Highway 210 Bridge at Scholls:
Open for trout May 22 through October 31; 2 trout per day; 8-inch mini-
mum length; use of bait allowed May 22 through October 31. Open for
coho salmon August 1 through October 31.

(b) From Highway 210 Bridge at Scholls upstream to Highway 47
Bridge at Gaston: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.
Open for coho salmon August 1 through October 31.
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(c) Tualatin River and tributaries upstream from Highway 47 Bridge
and Tualatin River Basin tributaries not listed in the 2010 Oregon Sport
Fishing Regulations: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(4) Yambhill River (Yamhill Co.):

(a) From the mouth upstream to the confluence of North and South
forks of the Yamhill River: Open to angling for warmwater game fish
March 1 through October 31; Open for trout May 22 through October 31;
2 trout per day; 8-inch minimum length; Use of bait allowed March 1
through October 31. Open for coho salmon August 1 through October 31.

(b) South Yamhill River from the confluence with North Yamhill
River upstream to the mouth of Rock Creek near the town of Grande
Ronde: Open for trout May 22 through October 31; limit 5 trout per day, of
which no more than 2 may be non fin-clipped trout; 8-inch minimum length
for all trout; angling restricted to artificial flies and lures. Open for coho
salmon August 1 through October 31.

(c) South Yamhill River above Rock Creek and all Yamhill, South
Yambhill, and North Yamhill rivers tributaries not listed in the 2010 Oregon
Sport Fishing Regulations: Open for trout May 22 through October 31; 2
trout per day; 8-inch minimum length; angling restricted to artificial flies
and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(5) Gales Creek (Tualatin River tributary, Washington Co.):

(a) From the mouth upstream to NW Clapshaw Hill Road in Gales
Creek: Open for trout May 22 through October 31; 2 trout per day; 8-inch
minimum length; angling restricted to artificial flies and lures. Open for
coho salmon August 1 through October 31.

(b) Upstream of NW Clapshaw Hill Road and tributaries not listed in
the 2010 Oregon Sport Fishing Regulations: Open for trout May 22 through
October 31; 2 trout per day; 8-inch minimum length; angling restricted to
artificial flies and lures.

(c) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(6) Clackamas, Sandy, and Lower Willamette (below the falls) rivers:

(a) Effective June 18, through October 31,2010 the daily bag limit for
adult fin-clipped salmon or adult fin-clipped steelhead is 2 per day, 20 per
year; 5 jacks per day, 2 daily jack limits in possession, with the exception
that in the Clackamas, Sandy, and Lower Willamette rivers one additional
adipose fin-clipped steelhead may be retained for a total aggregate of three
fish harvested daily.

(b) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.|

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;

FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.

ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;

FWC 77-1995, £. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp). f. 5-9-96 & cert. ef. 5-10-96; FWC 72-

1996, £. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cet. ef. 2-4-97; FWC 13-1997, f. 3-5-

97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-1997(Temp),

f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC 39-

1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-

1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98

thru 7-31-98; DFW 33-1998(Temp). f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &

cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DEW 100-1998, f. 12-23-98, cert. ef. 1-1-

99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp). f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW

35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.

ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DEW 13-2000, f. & cert. ef. 3-20-00; DEW 22-2000, . 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,

f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-

2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW

46-2001(Temp) £. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DEW 70-2001, f. & cert. ef. 8-10-

01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-2001(Temp),

£.9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), £. 9-27-01, cert. ef. 10-20-

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-

02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, . &

cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.

ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;

DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-

2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DEW 130-2002, f. 11-21-02, cert. ef. 1-1-

03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.
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ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-
2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03
thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-
2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03
cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,
f. 4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;
DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DFW 117-2004, f. 12-13-04, cert.
ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.
ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05, cert.
ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06; DFW 79-2006, f. 8-11-
06, cert. ef. 1-1-07; DFW 121-2006(Temp), f. & cert. ef. 10-20-06 thru 12-31-06; DFW 32-
2007, f. 5-14-07, cert. ef. 6-1-07; DFW 65-2007(Temp), f. & cert. ef. 8-6-07 thru 10-31-07;
DFW 105-2007(Temp), f. 10-4-07, cert. ef. 10-6-07 thru 11-30-07; Administrative correction
12-20-07; DFW 134-2007, f. 12-26-07, cert. ef. 1-1-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 1-2008(Temp), f. & cert. ef. 1-9-08 thru 7-6-08; DFW 5-2008(Temp), f. 1-25-
08, cert. ef. 2-1-08 thru 7-6-08; DFW 15-2008(Temp), f. 2-26-08, cert. ef. 3-1-08 thru 7-29-
08; DFW 46-2008(Temp), f. 5-9-08, cert. ef. 5-12-08 thru 7-29-08; DFW 55-2008(Temp), f.
5-30-08, cert. ef. 6-2-08 thru 10-31-08; DFW 82-2008(Temp), f. 7-21-08, cert. ef. 7-29-08
thru 12-31-08; DFW 110-2008(Temp), f. 9-15-08, cert. ef. 9-17-08 thru 12-31-08; DFW 124-
2008(Temp), f. 10-1-08, cert. ef. 10-2-08 thru 12-31-08; DFW 156-2008, f. 12-31-08, cert.
ef. 1-1-09; DFW 9-2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 8-15-09; DFW 15-2009, f.
& cert. ef. 2-25-09; DFW 74-2009(Temp), f. 6-25-09, cert. ef. 6-30-09 thru 7-2-09;
Administrative correction 7-21-09; DFW 103-2009(Temp), f. 8-27-09, cert. ef. 9-1-09 thru
12-31-09; DFW 118-2009(Temp), f. & cert. ef. 9-28-09 thru 12-31-09; DFW 123-
2009(Temp), f. & cert. ef. 10-5-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-
10; DFW 61-2010, f. & cert. ef. 5-14-10; DFW 62-2010(Temp), f. 5-14-10, cert. ef. 5-22-10
thru 11-17-10; DFW 84-2010(Temp), f. 6-17-10, cert. ef. 6-18-10 thru 10-31-10; DFW 94-
2010(Temp), f. & cert. ef. 7-1-10 thru 10-31-10

Rule Caption: Sport Chinook Fisheries on the Imnaha and
Wallowa Rivers Extended.

Adm. Order No.: DFW 95-2010(Temp)

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-11-10 thru 9-1-10

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule extends until further notice, the oppor-
tunity for sport anglers to harvest adipose fin-clipped adult and jack
Chinook salmon which are in excess of the Department’s hatchery
production needs, in the Imnaha and Wallowa rivers. The original
ending date for this fishery was Sunday, July 11, 2010.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from May 22 until further notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(3) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from May 22 until
further notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183.325,496.138 & 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.
12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW
8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.
5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-
1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-
21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru
1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.
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2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW
40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.
6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW
70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-
01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),
f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;
DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &
cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02
(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;
DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.
1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),
f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04
thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.
5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;
Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert. ef. 8-26-05 thru 9-
30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW
28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.
ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.
ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-
2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.
ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-
2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;
DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),
f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-
10, cert. ef. 7-11-10 thru 9-1-10

ecccccccoe

Rule Caption: Additional Opportunity for Personal Use Harvest of
Pacific Lamprey at Willamette Falls Allowed.

Adm. Order No.: DFW 96-2010(Temp)

Filed with Sec. of State: 7-7-2010

Certified to be Effective: 7-8-10 thru 10-31-10

Notice Publication Date:

Rules Amended: 635-017-0090

Rules Suspended: 635-017-0090(T)

Subject: This amended rule allows for one additional day, Thursday
July 8, 2010, for personal use harvest of Pacific lamprey by indi-
viduals with the required permit. The season modifications provide
opportunity for harvest of lamprey that may become stranded due to
the scheduled installation of water flow devices at Willamette Falls.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2010 Oregon Sport Fishing
Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through July 31 from 7:00 A.M. to
6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday; except personal
use harvest is permitted on Tuesday, July 6, 2010 and Thursday, July 8,
2010 from 7:00 a.m. to 6:00 p.m.;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31 to report catch. Permit holders who do not return the
harvest record cards by August 31 will be ineligible to receive a permit in
the following year.

(f) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

(3) The Tualatin River (Clackamas/Washington Co.):

(a) From the mouth upstream to the Highway 210 Bridge at Scholls:
Open for trout May 22 through October 31; 2 trout per day; 8-inch mini-
mum length; use of bait allowed May 22 through October 31. Open for
coho salmon August 1 through October 31.
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(b) From Highway 210 Bridge at Scholls upstream to Highway 47
Bridge at Gaston: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.
Open for coho salmon August 1 through October 31.

(c) Tualatin River and tributaries upstream from Highway 47 Bridge
and Tualatin River Basin tributaries not listed in the 2010 Oregon Sport
Fishing Regulations: Open for trout May 22 through October 31; 2 trout per
day; 8-inch minimum length; angling restricted to artificial flies and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(4) Yamhill River (Yamhill Co.):

(a) From the mouth upstream to the confluence of North and South
forks of the Yamhill River: Open to angling for warmwater game fish
March 1 through October 31; Open for trout May 22 through October 31;
2 trout per day; 8-inch minimum length; Use of bait allowed March 1
through October 31. Open for coho salmon August 1 through October 31.

(b) South Yamhill River from the confluence with North Yamhill
River upstream to the mouth of Rock Creek near the town of Grande
Ronde: Open for trout May 22 through October 31; limit 5 trout per day, of
which no more than 2 may be non fin-clipped trout; 8-inch minimum length
for all trout; angling restricted to artificial flies and lures. Open for coho
salmon August 1 through October 31.

(¢) South Yamhill River above Rock Creek and all Yamhill, South
Yambhill, and North Yambhill rivers tributaries not listed in the 2010 Oregon
Sport Fishing Regulations: Open for trout May 22 through October 31; 2
trout per day; 8-inch minimum length; angling restricted to artificial flies
and lures.

(d) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(5) Gales Creek (Tualatin River tributary, Washington Co.):

(a) From the mouth upstream to NW Clapshaw Hill Road in Gales
Creek: Open for trout May 22 through October 31; 2 trout per day; 8-inch
minimum length; angling restricted to artificial flies and lures. Open for
coho salmon August 1 through October 31.

(b) Upstream of NW Clapshaw Hill Road and tributaries not listed in
the 2010 Oregon Sport Fishing Regulations: Open for trout May 22 through
October 31; 2 trout per day; 8-inch minimum length; angling restricted to
artificial flies and lures.

(c) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

(6) Clackamas, Sandy, and Lower Willamette (below the falls) rivers:

(a) Effective June 18, through October 31,2010 the daily bag limit for
adult fin-clipped salmon or adult fin-clipped steelhead is 2 per day, 20 per
year; 5 jacks per day, 2 daily jack limits in possession, with the exception
that in the Clackamas, Sandy, and Lower Willamette rivers one additional
adipose fin-clipped steelhead may be retained for a total aggregate of three
fish harvested daily.

(b) All other General Statewide and Willamette Zone regulations, as
provided in the 2010 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;
FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.
ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;
FWC 77-1995, . 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-
97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-1997(Temp),
f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC 39-
1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-
1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-
1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98
thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &
cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-
1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-
99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-
19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.
ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW
35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.
ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-
5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.
12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,
cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-
00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-
28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,
f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-
2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW
46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-
01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-2001(Temp),
f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-
01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-
02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &
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cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.
ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;
DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-
2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-
03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.
ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-
2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03
thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-
2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03
cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,
f. 4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;
DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DFW 117-2004, f. 12-13-04, cert.
ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.
ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05, cert.
ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06; DFW 79-2006, f. 8-11-
06, cert. ef. 1-1-07; DFW 121-2006(Temp), f. & cert. ef. 10-20-06 thru 12-31-06; DFW 32-
2007, f. 5-14-07, cert. ef. 6-1-07; DFW 65-2007(Temp), f. & cert. ef. 8-6-07 thru 10-31-07;
DFW 105-2007(Temp), f. 10-4-07, cert. ef. 10-6-07 thru 11-30-07; Administrative correction
12-20-07; DFW 134-2007, f. 12-26-07, cert. ef. 1-1-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 1-2008(Temp), f. & cert. ef. 1-9-08 thru 7-6-08; DFW 5-2008(Temp), f. 1-25-
08, cert. ef. 2-1-08 thru 7-6-08; DFW 15-2008(Temp), f. 2-26-08, cert. ef. 3-1-08 thru 7-29-
08; DFW 46-2008(Temp), f. 5-9-08, cert. ef. 5-12-08 thru 7-29-08; DFW 55-2008(Temp), f.
5-30-08, cert. ef. 6-2-08 thru 10-31-08; DFW 82-2008(Temp), f. 7-21-08, cert. ef. 7-29-08
thru 12-31-08; DFW 110-2008(Temp), f. 9-15-08, cert. ef. 9-17-08 thru 12-31-08; DFW 124-
2008(Temp), f. 10-1-08, cert. ef. 10-2-08 thru 12-31-08; DFW 156-2008, f. 12-31-08, cert.
ef. 1-1-09; DFW 9-2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 8-15-09; DFW 15-2009, f.
& cert. ef. 2-25-09; DFW 74-2009(Temp), f. 6-25-09, cert. ef. 6-30-09 thru 7-2-09;
Administrative correction 7-21-09; DFW 103-2009(Temp), f. 8-27-09, cert. ef. 9-1-09 thru
12-31-09; DFW 118-2009(Temp), f. & cert. ef. 9-28-09 thru 12-31-09; DFW 123-
2009(Temp), f. & cert. ef. 10-5-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-
10; DFW 61-2010, f. & cert. ef. 5-14-10; DFW 62-2010(Temp), f. 5-14-10, cert. ef. 5-22-10
thru 11-17-10; DFW 84-2010(Temp), f. 6-17-10, cert. ef. 6-18-10 thru 10-31-10; DFW 94-
2010(Temp), f. & cert. ef. 7-1-10 thru 10-31-10; DFW 96-2010(Temp), f. 7-7-10, cert. ef. 7-
8-10 thru 10-31-10

Rule Caption: Columbia River Treaty Tribes Summer Salmon
Gillnet Fisheries Above Bonneville Dam Continued.

Adm. Order No.: DFW 97-2010(Temp)

Filed with Sec. of State: 7-8-2010

Certified to be Effective: 7-13-10 thru 7-31-10

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: This amended rule continues the allowed sales of fish
caught in the Columbia River summer Treaty Indian gillnet fisheries
above and Bonneville Dam. One 60-hour (2.5 days) fishing period
was authorized for the commercial gillnet season in all of Zone 6.
This period is from 6:00 a.m. Tuesday, July 13 through 6:00 p.m.
Thursday, July 15,2010. Allowable sales include: Chinook and sock-
eye salmon; steelhead; walleye; carp; yellow perch; bass; and shad.
White sturgeon may be kept for subsistence in all fisheries except the
platform and hook-and-line fisheries conducted below Bonneville
Dam where sturgeon may not be retained. Revisions are consistent
with action taken by the Columbia River Compact agencies of Ore-
gon and Washington, in cooperation with the Columbia River Treaty
Tribes on July 8, 2010.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) The commercial platform and hook-and-line fisheries and the
Yakama, Warm Springs and Umatilla tribal subsistence fisheries down-
stream of Bonneville Dam (bank fishing only) conducted under agreements
with the states of Oregon and Washington open 6:00 a.m. Wednesday, June
16, 2010. The commercial platform and hook-and-line fisheries above
Bonneville Dam (Zone 6) open 6:00 a.m. Wednesday, June 16, 2010.

(a) Allowable sales include Chinook, steelhead, sockeye, coho, wall-
eye, shad, yellow perch, bass and carp. Sturgeon caught in the tribal fish-
eries below Bonneville Dam may not be retained or sold. However, white
sturgeon between 43 and 54 inches in fork length taken from The Dalles
and John Day pools and white sturgeon between 38 and 54 inches in fork
length taken from the Bonneville Pool may be kept for subsistence use. Fish
may NOT be sold on USACE Property below Bonneville Dam, but may be
caught and transported off USACE property for sale.

(b) Gear is restricted to subsistence fishing gear:

(A) In Zone 6: hoopnets, dipnets and rod and reel with hook-and-line
are allowed; and

(B) Below Bonneville Dam: hoopnets, dipnets, spears, gaffs, clubs,
fouling hooks and rod and reel with hook-and-line are allowed.
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(c) Salmon, steelhead, walleye, shad, carp, bass and yellow perch
landed during an open commercial fishing period may be sold at any time.

(d) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect. Closed areas down-
stream of Bonneville Dam, are as set forth in OAR 635-041-0015 and
remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Tuesday, June 29
through 6:00 p.m. Thursday, July 1, 2010 (2.5 days); 6:00 a.m. Tuesday,
July 6 through 6:00 p.m. Thursday, July 8, 2010 (2.5 days); and 6:00 a.m.
Tuesday, July 13 through 6:00 p.m. Thursday, July 15,2010 (2.5 days).

(a) No minimum mesh size restriction is in effect.

(b) Allowable sales include Chinook, steelhead, sockeye, walleye,
shad, yellow perch, bass and carp.

(c) Sturgeon may not be sold. However, white sturgeon between 43
and 54 inches in fork length taken from The Dalles and John Day pools and
white sturgeon between 38 and 54 inches in fork length taken from the
Bonneville Pool may be kept for subsistence use.

(d) Salmon, steelhead, walleye, shad, carp, bass and yellow perch
landed during an open commercial fishing period may be sold at any time.

(e) All standard river mouth and dam sanctuaries in Zone 6, except the
Spring Creek sanctuary, as set forth in OAR 635-041-0045 remain in effect.

(3) Sales of salmon, steelhead, walleye, shad, carp, bass and yellow
perch caught in Yakama Nation tributary fisheries in the Wind River, Big
White Salmon River, Klickitat River, and Icicle Creek during those days
and hours when the tributaries are open under lawfully enacted tribal fish-
ing periods are allowed.

(4) Until further notice, sales of adipose fin-clipped Chinook salmon,
caught in Nez Perce tributary fisheries in the Snake River Basin Tributary
Treaty Area, including treaty spring fisheries in the Imnaha and Grande
Ronde subbasins, may be sold during those days and hours when the tribu-

taries are open under lawfully enacted tribal fishing periods.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-20006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-
8-10, cert. ef. 7-13-10 thru 7-31-10

Rule Caption: Amend rule regarding the authority to take or harass
wildlife.

Adm. Order No.: DFW 98-2010(Temp)

Filed with Sec. of State: 7-9-2010

Certified to be Effective: 7-9-10 thru 1-3-11

Notice Publication Date:

Rules Amended: 635-043-0051

Rules Suspended: 635-043-0051(T)

Subject: This temporary rule clarifies sworn law enforcement offi-
cers’ authority to take or harass wildlife for law enforcement activ-
ities.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-043-0051
Authority to Take or Harass Wildlife

(1) In accordance with ORS 496.012,496.162,497.298,498.002, and
498.006, Department staff or their agents may take or harass wildlife in the
times, places and manners necessary for:

(a) Scientific purposes pursuant to Department programs;

(b) Protection against a threat to human safety;

(c) Protection of land or property from damage;
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(d) Wildlife management purposes pursuant to Department programs;

(e) Education and display purposes;

(f) Rehabilitation of sick, injured or orphaned wildlife; and

(g) Law enforcement activities by sworn law enforcement officers.

(2) Harassment means acts that frighten or chase but do not kill
wildlife.

(3) ORS 498.126(1) provides that a person may not hunt game mam-
mals or game birds from or with the aid of an aircraft, nor transmit from an
aircraft to a person not in the aircraft information regarding the location of
any game mammals or game birds. ORS 498.126(4) provides an exception
for the Department of Fish and Wildlife, and its agents, when conducting
wildlife management activities necessary for scientific research or, in emer-
gency situations, protecting human safety, wildlife species or property.
ORS 498.126(4)(b) requires definition of “emergency situation” and “nec-
essary” by rule.

(a) “Emergency situation” means that the Department has determined
that prompt action is required to implement a provision of a species man-
agement plan or administrative rule adopted by the Fish and Wildlife
Commission.

(b) “Necessary” means that the Department has determined that the
use of aircraft in a particular instance is the most efficient method of imple-
menting a provision of a species management plan or administrative rule

adopted by the Fish and Wildlife Commission.
Stat. Auth.: ORS 496
Stats. Implemented: ORS 496
Hist.: DFW 47-2001, f. & cert. ef. 6-13-01; DFW 12-2002, f. & cert. ef. 2-12-02; DFW 75-
2010(Temp), f. & cert. ef. 6-2-10 thru 11-28-10; DFW 98-2010(Temp), f. & cert. ef. 7-9-10
thru 1-3-11

Rule Caption: Recreational Sturgeon Fishery In the Columbia
River Mainstem Below Wauna Powerlines.

Adm. Order No.: DFW 99-2010(Temp)

Filed with Sec. of State: 7-13-2010

Certified to be Effective: 7-15-10 thru 12-31-10

Notice Publication Date:

Rules Amended: 635-023-0095

Rules Suspended: 635-023-0095(T)

Subject: This amended rule allows the recreational harvest of white
sturgeon, seven days per week from Thursday, July 15 through Sun-
day, August 1, 2010, in the Columbia River from the Wauna pow-
erlines downstream to the mouth at Buoy 10, including Youngs Bay
and all adjacent Washington tributaries. These rule modifications are
consistent with action taken July 13, 2010 by the Columbia River
Compact agencies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2010 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2010
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls and Multnomah Channel, is open to the
retention of white sturgeon with a fork length of 38-54 inches, three days
per week, Thursdays through Saturdays, during the following periods:

(a) January 1 through July 31; and

(b) October 1 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through September 30.

(4) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay is open to the
retention of white sturgeon seven days per week during the following peri-
ods:

(a) January 1 through April 30;

(b) May 22 through June 26;

(c) June 27 through July 11; and

(d) July 15 through August 1 (or until guideline is met).

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 21, July 12 through July 14,
and from August 2 through December 31.
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(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon with a fork length of 38-54 inches may be
retained.

(7) During the fishing period as identified in subsections (4)(b)
through (4)(d) of this rule, only white sturgeon with a fork length of 41-54
inches may be retained.

(8) The Columbia River upstream from Bonneville Dam:

(a) Effective 12:01 a.m. Sunday, February 21, 2010 the retention of
white sturgeon in the Bonneville Pool is prohibited.

(b) Effective 12:01 a.m. Monday, March 1, 2010 the retention of
white sturgeon in John Day Pool is prohibited.

(c) Effective 12:01 a.m. Thursday, May 6, 2010 the retention of white
sturgeon in The Dalles Pool is prohibited.

(d) Effective 12:01 a.m. Sunday, August 1,2010 the retention of white
sturgeon is prohibited from McNary Dam upstream to the
Oregon/Washington Border.

(9) Angling for sturgeon is prohibited from:

(a) Between the upper and lower ends of Sand Island and correspon-
ding markers on the Oregon shoreline (slough at Rooster Rock State Park)
from April 29 through July 31, 2010;

(b) Bonneville Dam downstream to a line crossing the Columbia
River from Navigation Marker 82 on the Oregon shore through the
upstream exposed end of Skamania Island, continuing in a straight line to
the Washington shore during May 1 through August 31;

(c) From Highway 395 Bridge upstream to McNary Dam May 1
through July 31; and

(d) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.

(10) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-
19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-
2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;
DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-
09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-
31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 13-2010(Temp), f. 2-16-10, cert. ef.
2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW
34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru
7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,
cert. ef. 8-1-10 thru 12-31-10; DFW 99-2010(Temp), f. 7-13-10, cert. ef. 7-15-10 thru
12-31-10

Rule Caption: Ocean Sport Pacific Halibut Nearshore Fishery
Closed from Cape Falcon to Humbug Mountain.

Adm. Order No.: DFW 100-2010(Temp)

Filed with Sec. of State: 7-15-2010

Certified to be Effective: 7-17-10 thru 10-31-10

Notice Publication Date:

Rules Amended: 635-039-0085

Subject: This amended rule closes the nearshore (inside 40 fathoms)
sport fishery for Pacific halibut, in the area between Cape Falcon and
Humbug Mountain, at 11:59 p.m. on Saturday, July 17,2010 when
the nearshore quota of 12,284 pounds is projected to have been met.
This rule is consistent with regulations that have been implemented
by the federal government and the International Pacific Halibut Com-
mission for the 2010 Oregon recreational fishery for Pacific halibut.
Rules Coordinator: Therese Kucera—(503) 947-6033
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635-039-0085
Halibut Seasons

(1) The Pacific halibut sport fishery in Oregon is regulated by the fed-
eral government and the International Pacific Halibut Commission (IPHC).
OAR chapter 635, division 039 incorporates into Oregon Administrative
Rules, by reference, modifications or additions to provisions determined by
the IPHC and included in the International Pacific Halibut Commission’s
News Release dated February 1, 2010 and the Oregon Department of Fish
and Wildlife’s “Staff recommended 2010 PACIFIC HALIBUT SPORT
REGULATIONS” dated February 10, 2010 and to the extent they are con-
sistent with Title 50 of the Code of Federal Regulations, Part 300,
Subpart E (61FR35550, July 5, 1996) Vol. 75, No. 52, dated March 18,
2010 as amended by Federal Regulations. Therefore, persons must consult
the Federal Regulations in addition to Division 039 rules to determine
applicable halibut fishing seasons.

(2) Effective 11:59 p.m., Saturday, July 17, 2010 the Central Oregon
(Cape Falcon to Humbug Mountain) nearshore season is closed to the reten-

tion of Pacific halibut.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 56-2005, f. 6-21-05, cert. ef. 7-1-05; DFW 89-2005(Temp), f. & cert. ef. 8-12-05
thru 12-12-05; DFW 107-2005(Temp), f. 9-14-05, cert. ef. 9-15-05 thru 10-31-05; DFW 121-
2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-19-
06; DFW 34-2006(Temp), f. 5-25-06, cert. ef. 5-27-06 thru 8-3-06; Administrative correction
8-22-06; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 35-2007(Temp), f. 5-25-07, cert. ef. 5-
26-07 thru 8-2-07; DFW 67-2007(Temp), f. 8-9-07, cert. ef. 8-12-07 thru 9-30-07; DFW 76-
2007(Temp), f. 8-17-07, cert. ef. 8-24-07 thru 9-30-07; DFW 84-2007(Temp), f. 9-5-07, cert.
ef. 9-15-07 thru 9-30-07; DFW 87-2007(Temp), f. 9-10-07, cert. ef. 9-14-07 thru 10-28-07;
DFW 90-2007(Temp), f. 9-19-07, cert ef. 9-20-07 thru 10-31-07; Administrative corection
11-17-07; DFW 57-2008(Temp), f. 5-30-08, cert. ef. 6-1-08 thru 7-31-08; DFW 81-
2008(Temp), f. 7-11-08, cert. ef. 8-2-08 thru 9-30-08; DFW 92-2008(Temp), f. & cert. ef. 8-
11-08 thru 9-30-08; DFW 101-2008(Temp), f.8-25-08, cert. ef. 8-29-08 thru 9-30-08; DFW
107-2008(Temp), f. 9-5-08, cert. ef. 9-7-08 thru 12-31-08; DFW 111-2008(Temp), f. & cert.
ef. 9-16-08 thru 12-31-08; DFW 120-2008(Temp), f. 9-25-08, cert. ef. 9-27-08 thru 12-31-
08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW
55-2009(Temp), f. & cert. ef. 5-22-09 thru 8-6-09; DFW 94-2009(Temp), f. 8-14-09, cert. ef.
8-16-09 thru 12-31-09; Administrative correction 1-25-10; DFW 32-2010, f. & cert. ef. 3-15-
10; DFW 37-2010, f. 3-30-10, cert. ef. 4-1-10; DFW 100-2010(Temp), f. 7-15-10, cert. ef. 7-
17-10 thru 10-31-10

Department of Forestry
Chapter 629

Rule Caption: The adoption of revised Northwest and Southwest
Oregon State Forest Management Plans.

Adm. Order No.: DOF 2-2010

Filed with Sec. of State: 6-22-2010

Certified to be Effective: 6-22-10

Notice Publication Date: 1-1-2010

Rules Amended: 629-035-0105

Subject: The amended 629-035-0105 will adopt northwest and
Southwest Oregon State Forest Management Plans revised April
2010 as administrative rules, as required by OAR 629-035-
0030(6)(a). Due to the voluminous nature of the forest management
plans, the rule adopts these plans by reference. Copies of the revised
forest management plans may be viewed on the Oregon Department
of Forestry’s website at: http://egov.oregon.gov/ODF/, or at the office
of the State Forester, and are available upon request.

Rules Coordinator: Sabrina Perez—(503) 945-7210

629-035-0105
Adopted Forest Management Plan Documents

(1) The following forest management plan documents have been
adopted and incorporated by reference into this division:

(a) Northwest Oregon State Forests Management Plan, Revised Plan,
April 2010;

(b) Southwest Oregon State Forest Management Plan, Revised Plan,
April 2010;

(2) The forest management plan documents which have been incor-
porated by reference into this division are maintained by the State Forester

at the Oregon Department of Forestry’s headquarters in Salem, Oregon.
Stat. Auth.: ORS 526.016(4) & 526.041
Stats Implemented: ORS 530.050
Hist: DOF 2-2001, f. & cert. ef. 1-19-01; DOF 2-2010, f. & cert.ef. 6-22-10
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Department of Geology and Mineral Industries
Chapter 632

Rule Caption: Implement portions of SB 190 (2009), clarify
definitions, and housekeeping.

Adm. Order No.: DGMI 1-2010

Filed with Sec. of State: 6-22-2010

Certified to be Effective: 6-22-10

Notice Publication Date: 3-1-2010

Rules Amended: 632-020-0005, 632-020-0010, 632-020-0015, 632-
020-0020, 632-020-0030, 632-020-0031, 632-020-0040, 632-020-
0045, 632-020-0055, 632-020-0060, 632-020-0065, 632-020-0070,
632-020-0090, 632-020-0095, 632-020-0100, 632-020-0105, 632-
020-0110, 632-020-0115, 632-020-0117, 632-020-0120, 632-020-
0125, 632-020-0130, 632-020-0135, 632-020-0138, 632-020-0145,
632-020-0150, 632-020-0151, 632-020-0154, 632-020-0155, 632-
020-0156, 632-020-0157, 632-020-0158, 632-020-0170, 632-020-
0175, 632-020-0180

Subject: This is the first phase of a two-phase rulemaking. Changes
proposed at this time are intended to address amendments to ORS
Chapter 522 made by 1009 Oregon Laws Chapter 794 (SB 190) and
to correct typographical and grammatical errors in existing rule text.
The second phase of rulemaking, not proposed at this time, will
improve the text of rules, develop administrative enforcement tools,
and clarify and improve unit management tools.

Rules Coordinator: Gary W. Lynch—(541) 967-2039, ext. 23

632-020-0005
Jurisdiction and Authority

(1) ORS chapter 522 authorizes the Department of Geology and
Mineral Industries to control the drilling, redrilling, and deepening of wells
for the discovery and production of geothermal resources so that such wells
will be constructed, operated, maintained, and abandoned in the manner
necessary to safeguard the life, health, property, and welfare of the people
of this state and to encourage the maximum economic recovery of geother-
mal resources therefrom. The Act also gives the department responsibility
for regulating re-injection of geothermal fluids into underground reservoirs
within prescribed limits of ORS 522.019(2) in a manner which will not be
detrimental to beneficial use of waters of the state.

(2) The permittee shall, in addition to complying with ORS chapter
522 and these rules, comply with applicable laws and regulations of the
Water Resources Department, Department of Environmental Quality, and
any other agency having jurisdiction and control in the field of natural

resources within the State of Oregon.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0010
Definitions

(1) “Abandonment” means the failure to properly plug and decom-
mission a prospect or geothermal well in accordance with the rules in this
division.

(2) “Artesian” means the response of water or fluid under natural
pressure whereby it rises above the level where it was originally encoun-
tered.

(3) “Blow-Out” means an uncontrolled escape of fluids, such as from
a drilling well when high formation pressure is encountered.

(4) “Board” means Governing Board of the State Department of
Geology and Mineral Industries.

(5) “By-Products” means any mineral or minerals, exclusive of heli-
um or oil, hydrocarbon gas, or other hydrocarbon substances that (i) are
found in solution or in association with geothermal resources and have a
value of less than 75 percent of the value of the geothermal resource or (ii)
are not, because of quantity, quality, or technical difficulties in extraction
and production, of sufficient value to warrant extraction and production by
themselves.

(6) “Contamination” means any alteration of the physical, chemical,
or biological properties of surface or groundwaters of the state; such alter-
ation may not prevent the beneficial use of such waters.

(7) “Department” means the State Department of Geology and
Mineral Industries.
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(8) “Fresh Water” means water that is used, or could be used, for irri-
gation or domestic purposes.

(9) “Geothermal Area” means any parcel of land that is, or reasonably
appears to be, underlain by Geothermal Resources.

(10) “Geothermal Injection Well” means any well or converted well
constructed to dispose of geothermal fluids derived from geothermal
resources into an underground reservoir.

(11) “Geothermal well” includes any well drilled to explore for or
produce geothermal resources from any depth other than a prospect well as
defined in section (18) and any geothermal injection well as defined in sec-
tion (10) of this rule.

(12) “Observation Status” means that the department has authorized a
geothermal well or prospect well to remain unplugged for a specified and
extended period to allow the well to be used to collect information about
subsurface conditions.

(13) “Operator” means the person:

(a) Who possesses the legal right to drill a geothermal well or prospect
well, or

(b) Who has obtained a drilling permit pursuant to ORS 522.135, or

(c) Who possesses the legal right to operate a completed geothermal
well as described by ORS 522.185.

(14) “Owner” means the person who has the right to drill geothermal
wells or prospect wells, or to appropriate the production from a completed
geothermal well, either for himself or for himself and others.

(15) “Permittee” means owner or operator.

(16) “Person” means any individual, corporation, company, associa-
tion of individuals, joint venture, partnership, receiver, trustee, guardian,
executor, administrator, personal representative; or a state, federal, or local
agency that is the subject of legal rights and duties under these regulations.

(17) “Pollution” means contamination or other alteration of the phys-
ical, chemical, or biological properties of any waters of the state, including
change in temperature, taste, color, turbidity, silt, or odor of the waters, or
such radioactive or other substance into any waters of the state that either
by itself or in connection with any other substance present, will or can rea-
sonably be expected to create a public nuisance or render such waters harm-
ful, detrimental, or injurious to public health, safety, or welfare, or to
domestic, commercial, industrial, agricultural, recreational, or other legiti-
mate beneficial uses or to livestock, wildlife, fish or other aquatic life, or
the habitat thereof.

(18) “Prospect Well” means any well or hole drilled as a geophysical
test well, seismic shot hole, mineral exploration drilling, core drilling, or
temperature gradient test well, and drilled in prospecting for geothermal
resources. “Prospect Well” does not include a geothermal well as defined in
section (11) of this rule.

(19) “Reservoir” means an aquifer or combination of aquifers or
zones containing a common geothermal or groundwater resource.

(20) “Royalty Interest” means a right or interest in geothermal
resources produced from land or in the proceeds of the first sale of those
resources.

(21) “State Geologist” means the director of the Department of
Geology and Mineral Industries.

(22) “Unit Agreement” means an agreement or plan of development
and operation under the provisions of ORS 308.370, 522.015, 522.405 to
522.545,522.815,522.990 and this division of OAR 632 for the production
and/or use of geothermal resources in separately owned interests as a sin-
gle consolidated unit that provides for the allocation of costs and benefits.

(23) “Unit Operator” means the person designated in the unit agree-
ment to manage and conduct the unit agreement.

(24) “Waste” means any physical waste, deleterious effects on surface
and groundwater, including but not limited to underground waste resulting
from the inefficient, excessive, or improper use or dissipation of reservoir
energy, or resulting from the location, spacing, drilling, equipping, opera-
tion, or production of a geothermal resource well or prospect well in such
manner that reduces or tends to reduce the ultimate economic recovery of
the geothermal resources within a reservoir; and surface waste resulting
from the location, spacing, drilling, equipping, operation, or production of
a geothermal resource well or prospect well in such a manner that causes or
tends to cause the unnecessary or excessive surface loss or destruction of

geothermal resources released from the reservoir.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10
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632-020-0015
Inspection and Supervision

The department shall inspect and supervise geothermal operations for
the purpose of enforcing compliance with the rules and orders promulgat-

ed by the board.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0020
General Rules

General rules apply statewide and to all lands within the jurisdiction
of the State of Oregon unless otherwise provided or superseded by a spe-

cial rule.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0030
Application and Permit to Drill, Redrill, Deepen, or Alter Casing

(1) Before commencing the drilling, redrilling, deepening, or altering
of casing of any geothermal well or prospect well, the owner or operator of
any geothermal well or prospect well must file with the department a writ-
ten application for a permit to drill, redrill, deepen, or alter casing accom-
panied by a nonrefundable fee in accordance with ORS 522.055 or 522.155.
The application must include, but is not limited to:

(a) The location(s) and ground elevation(s) of the proposed well(s).
The location includes the township, range, and section, and the footage
measurement from a section or quarter section corner. For prospect wells, a
map may replace the footage measurements;

(b) An identifying name or number for each well, approved by the
department;

(c) The proposed geologic objectives and proposed well depth for
each well; and

(d) Other pertinent data as the department may require in a form
acceptable to the department. The information on the permit application is
not confidential, with the exception of prospect well locations.

(2) The department will circulate an application to drill pursuant to
ORS 522.125(1) for geothermal wells or ORS 522.065 for prospect wells.

(3) Upon receipt of the application, the fee, the bond required under
OAR 632-020-0035, and after the comment period provided for by ORS
522.125 for geothermal wells and 522.065 for prospect wells, the depart-
ment will make a determination and issue a permit to drill, unless the
drilling of the geothermal well or prospect well is contrary to law, rule, or
order of the board. The drilling, redrilling, deepening, or altering of casing
of a geothermal well or prospect well is prohibited until a permit is
obtained. If the permit is disallowed, the department will immediately noti-
fy the person in writing giving the reasons.

(4) The issuance of a permit is not a finding of compliance with the
Statewide Planning Goals (ORS 197.225) or compatibility with the
acknowledged comprehensive plan. The applicant must receive land-use
approval from the affected local government supported by written findings
as provided in OAR 632-001-0015(5)(b)(A) before the use can commence.

(5) After completion, suspension, or decommissioning of any well,
the provisions of this section also apply to the deepening, redrilling, or

altering casing of the well.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 1-1984, f. & ef. 1-23-84; GMI 1-1991, f. 9-5-91, cert. ef. 9-6-91; GMI 2-1995,
f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0031
Active Permits

The permittee of any geothermal well or prospect well permit under
which a well has been drilled and not decommissioned, must provide an
annual nonrefundable fee in accordance with ORS 522.115 for geothermal
wells or ORS 522.055 for prospect wells on or before the anniversary of the
issuance date of each active permit issued by the department. As a courtesy,
the department may notify the permittee with a notice prior to the anniver-
sary date.

Stat. Auth.: ORS 522

Stats. Implemented: ORS 522.305

His.: GMI 1-1991, f. 9-5-91, cert. ef. 9-6-91; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-
2010, f. & cert. ef. 6-22-10
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632-020-0040
Assignment, Transfers of Ownership

The owner or operator of an existing and/or proposed geothermal or
prospect well must notify the department in writing, in a form acceptable to
the department, of the sale, assignment, transfer, conveyance, or exchange
of such well and/or a change in the lessor of the land upon which such well
is situated within five days thereof. Each notice shall contain the following:

(1) The name and address of the person to whom the well or mineral
rights was sold, assigned, transferred, conveyed, or exchanged;

(2) The name and location of the well; and

(3) The date of sale, assignment, transfer, conveyance, or exchange.

Stat. Auth.: ORS 522

Stats. Implemented: ORS 522.305

Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 1-1983, f. & ef. 9-30-83; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0045
Notice of Change in Ownership

Every person who acquires the ownership or the right of operation of
a well or proposed well as described by OAR 632-020-0040must, within
five days after acquiring such well or proposed well, notify the department
in writing of the newly acquired ownership or right of operation. Each
notice must contain the following:

(1) The name and address of the person from whom the well or pro-
posed well was acquired,

(2) The name and location of the well, and

(3) The date of the acquisition.

Stat. Auth.: ORS 522

Stats. Implemented: ORS 522.305

Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0055
Proper Completion and Abandonment

(1) A geothermal well or prospect well is properly completed for the
purposes of this chapter when it is demonstrated that the well is capable of
production, flow testing, monitoring temperature, pressure or other subsur-
face conditions, injecting fluids, or other approved purpose, and the person
engaged in drilling, redrilling, deepening, or altering casing of the well has
shown to the satisfaction of the department that the manner of conducting
these activities is satisfactory.

(2) A well is considered properly plugged and decommissioned, for
the purpose of this chapter, when the conditions of ORS 522.005 to 522.990
and these rules are fulfilled and the person drilling, redrilling, deepening, or
altering casing of such well has shown to the satisfaction of the State
Geologist that all proper steps have been taken to protect groundwater and
surface water from pollution resulting from the decommissioned well and
to prevent the escape of all fluids to the surface.

(3) Proper completion and decommissioning requires adequate pro-
tection of the environment and of aesthetic qualities of the surface in the

area of operation.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0060
Filing of Well Records, Confidentiality

(1) The operator of a geothermal well must keep copies of well
records and related information as provided in ORS 522.355 and 522.365.
In addition, the operator must:

(a) Record the amount, size, and weight of casing used; and the size,
type and depths of perforations; and

(b) File with the department, within 60 days after completion, sus-
pension, or decommissioning of a well, all logs, samples, history, surveys,
and other required data.

(2) The operator of a prospect well must keep and provide the depart-
ment with records including a log describing the type of rocks penetrated,
depths of water-bearing formations, bottom hole temperature, and well
location.

(3) Records filed with the department pursuant to ORS 522.365 and
sections (1) and (2) above will not be disclosed to the public for four years
from the date of completion, suspension, or abandonment of the well,
whichever occurs first. After four years, the records shall be available for
public inspection under the provisions of ORS 192.410 to 192.505. If an
operator claims that any record continues to be exempt from disclosure as
a trade secret under ORS 192.501, the operator must notify the department
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and explain the basis for its claim at least 30 days before the end of the four-

year period.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 1-1984, f. & ef. 1-23-84; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f.
& cert. ef. 6-22-10

632-020-0065
Sundry Applications and Reports

(1) A written application for a permit to do work or to change plans
previously approved must be filed with the department unless otherwise
directed, and must be approved by the department before work is begun.
Approval or denial must be given within 15 days by the department. If, in
case of emergency, an application is submitted orally or by email, and
approval is obtained, the transaction must be confirmed in writing. A sub-
sequent report of the work performed must also be filed with the depart-
ment.

(2) Before the repairing or performance of work to permanently alter
the casing of a well, an application setting forth in detail the proposed work
must be filed with, and approved by, the department. A detailed report of
the work accomplished and the methods employed, including all dates and
the results of such work, must be filed within 60 days after completion of

the work.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0070
Well Designations

Every person drilling any well for geothermal resources or operating,
owning, or controlling or in possession of any well drilled for geothermal
resources, must paint or stencil and post and keep posted in a conspicuous
place near the well, the name of the person drilling, operating, owning, or
controlling the well, the name of the lease, the number of the well, and the
number of the permit for the well, together with the Section, Township, and

Range.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0090
Noise Abatement

The lessee must minimize noise when conducting air drilling opera-
tions or when the well is allowed to produce while drilling or drilling is
conducted. Welfare of the operating personnel and the public must not be
affected as a consequence of the noise created by the expanding gases. The
method and degree of noise abatement must be as approved by the depart-
ment and must comply with the pertinent rules adopted by the Oregon

Department of Environmental Quality.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0095
Casing Requirements

(1) The owner or operator of any geothermal well or prospect well
must properly case the well with adequate grade casing and cement the cas-
ing where necessary to provide adequate anchor for blow-out preventers.
Casing design must take into account stress imposed by the maximum
expected temperature and the physical effects of produced fluids and gases
on casing durability. Surface casing for any well with a proposed depth of
more than 500 feet must be set at a depth of at least ten percent of the pro-
posed total depth of the well, or at least 25 feet into consolidated, compe-
tent rock, whichever is deeper, unless otherwise approved by the depart-
ment. In areas with no nearby drilling history, surface casing must be set to
a minimum of 300 feet, unless otherwise approved by the department.

(2) The owner or operator of a geothermal or prospect well must shut
out pollution from strata containing water used for irrigation or domestic
purposes and from surface water used for these purposes. The operator of a
geothermal or prospect well that penetrates a usable fresh water aquifer
shall be required to set casing or tubing through this formation and cement
such casing or tubing from bottom to top unless the department approves a
different program.

(3) Casing and casing seals used for prospect wells, where the tem-
perature of groundwater does not exceed 250°F, must comply with the gen-
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eral standards for the construction and maintenance of water wells set by
the State Water Resources Department.

(4) Each fluid-bearing zone above the producing horizon in a geot-
hermal resources well must be cased and sealed off to prevent the migration
of formation fluids to other areas. Such casing and sealing off must be com-
pleted and tested the methods and means prescribed by the department.

(5) Cements used in cementing casing and sealing formations must be
of a grade and type best suited for expected reservoir temperature, forma-
tion water chemistry and bonding properties. Cements acceptable for use in
high-temperature holes include Modified Type A or G, Alumina Silica
Flour, Phosphate Bonded Glass, or other equivalent high-temperature

design cement.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0100
Removal of Casings

No person shall remove a casing, or any part of a casing, from any
geothermal well or prospect well without applying in advance and obtain-

ing approval in writing from the department.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0105
Directional Drilling

(1) The maximum point at which a well penetrates the producing for-
mation must not vary from the vertical drawn from the center of the hole at
the surface by more than 5 degrees. Deviation is permitted without special
permission for short distances to straighten the hole, sidetrack junk, or to
correct other mechanical difficulties.

(2) Except for the purposes of straightening the hole, sidetracking
junk, or correcting mechanical difficulties as provided in this rule, no well
shall be intentionally deviated from the vertical unless the operator first
files an application and obtains a permit from the department. If drilling is
in progress, the operator must notify the department immediately of the
deviation of the hole or of the intention to deviate the hole. When an oper-
ator follows this procedure, an application must be filed as soon as possi-

ble.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0110
Serving Orders

When the department gives any written direction concerning the
drilling, testing, or other operations conducted with respect to any geother-
mal well or prospect well drilled, in the process of being drilled, redrilled,
deepened, altered, or in the process of being decommissioned, and the oper-
ator, owner, or designated agent of either, serves written notice, either per-
sonally or by mail, addressed to the department, requesting that a definite
order be made upon such subject, the department shall, within a reasonable
time after receipt of the notice, deliver a final written order on the subject
matter. Any such final written order of the department may be appealed to
the board and further redress may be sought in the manner provided in ORS

Chapter 183 for appeals from final orders in contested cases.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0115
Measurement of Geothermal Resources

The lessee must measure or gauge all production from each well in
accordance with methods approved by the department or may arrange with
the department for other acceptable methods of measuring and recording
production. The quantity and quality of all production shall be determined
in accordance with the standard practices, procedures, and specifications
generally used in the industry. For wells on federal land, the department
will establish acceptable methods in concert with the Federal Authorized

Officer.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10
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632-020-0117
Spacing Plan

The Board may, on its own motion, or at the request of any interested
party, hold a hearing to determine the maximum efficient rate at which any
geothermal well in the state can produce a geothermal resource without

waste. After the hearing, the Board may set production rates by order.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: DGMI 2-1999, f. & cert. ef. 8-30-99; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0120
Production Reports

The owner or operator of any well producing geothermal resources
must file with the department, before the 20th day of each month, a state-
ment of the geothermal resources production from the well during the pre-
ceding calendar month. The report must be in a form acceptable to the

department.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, . & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0125
Abandonment

(1) Before beginning any operation to plug and decommission any
prospect or geothermal well, the owner or operator must apply to the
department for approval to decommission the well on a form acceptable to
the department. An application for decommissioning a well must include a
proposed decommission plan that describes the well and the proposed
method of plugging the well and restoring the well site and the fee required
under ORS 522.115.

(a) The department will review the decommissioning plan to deter-
mine whether it is adequate to protect land, water, and geothermal
resources.

(b) If the department determines the plan is adequate, it will approve
the plan and notify the applicant. If the department determines the plan is
inadequate, it may order the plan to be revised to include whatever addi-
tional provisions are needed to protect land, water, and geothermal
resources.

(c) The owner or operator must notify the department at least 24 hours
before the proposed date for the commencement of decommissioning oper-
ations. Notification may be made by phone, but must be followed by writ-
ten application. A representative of the department may be present during
any decommissioning;

(d) The owner or operator of such well shall furnish the department
with a written report of the decommissioning as provided in ORS
522.225(2).

(2) Geothermal resource, environment, and water resources to be pro-
tected:

(a) Before any prospect or geothermal well or any producing horizon
encountered therein is decommissioned, the owner or operator must use
such means, methods, and procedures as may be necessary to prevent water
from entering any geothermal resources bearing formation, and to protect
any underground or surface water.

(b) Prior to approving the decommissioning of any prospect or geot-
hermal well, the department shall determine that the site has been restored
to as near its original state as possible.

(3) Observation status. Suspension, Unlawful Abandonment,
Removal of Equipment:

(a) At the time of permit issuance, the department may grant provi-
sional observation status to prospect or geothermal wells if the wells are
designed to be constructed and maintained as information gathering wells
for an extended period. After drilling activities for such a well is complet-
ed, the board may grant observation status for a stated period.

(b) The board may authorize a permittee to suspend operations or
remove equipment from a well for the period stated in the Board’s written
authorization, given upon written application of the permittee and his or its
affidavit showing good cause. The period of suspension may be extended
by the board, upon written application made before expiration of the previ-
ously authorized suspension, accompanied by affidavit of the permittee
showing good cause for granting of such extension.

(c) After operations on or at a well have been suspended with the
approval of the board pursuant to subsection (a) of this section, if opera-
tions are not resumed within six months from the date specified in such
approval of suspension, an intention to abandon and unlawful abandonment
shall be presumed unless the permittee has obtained from the Board an
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extension of time of such suspension, upon his or its written application and
affidavit showing good cause for the granting of such extension.

(d) Whenever operations on or at any well have been suspended for a
period of six months without compliance with these regulations, the well
will be presumed unlawfully abandoned.

(e) A well will be deemed unlawfully abandoned if, without notice
given to the board as required by these rules, any drilling or producing
equipment is removed.

(f) If the department determines that a prospect or geothermal well as
been abandoned in violation of ORS chapter 522 or these rules, the depart-
ment shall notify the board or notify or attempt to notify the permittee and
before making a claim against the permittee/Es surety.

(g) All decommissioned wells must be plugged as provided in section
(4) of this rule unless an alternative plugging is specifically approved by the
department.

(4) Plugging Methods and Procedure, Geothermal Wells or Prospect
Wells 2,000 Feet or More in Depth:

(a) The well must be filled with mud-laden fluid from bottom to top
consisting of mud weighing 9.0 pounds per gallon of not less than 36 vis-
cosity (API Full Funnel Method), with the exception of intervals required
to be plugged with cement. Other fluids may be used upon approval of the
department.

(b) At the top of each producing formation, or fluid zone at greater
than hydrostatic pressure, a cement plug must be placed which extends
either from the bottom of the well or from a point 50 feet below the top of
each such producing formation or zone to a point at least 50 feet above each
producing formation or zone.

(c) If a well is uncased through a freshwater zone, a cement plug must
extend from 50 feet below the bottom of the water-bearing zone to at least
50 feet above the water zone.

(d) If the surface string of casing is set below the deepest freshwater-
bearing formation, and the well is uncased below this point, a cement plug
must be placed in the well extending from a point at least 50 feet below the
base of the surface casing and 50 feet into the bottom of the casing.

(e) The top of all casing strings must be cut off at least 4 feet below
ground surface, and casing and all annuli must be plugged with cement to
a depth of at least ten feet.

(f) The operator has the option as to the method of placing cement in
the well:

(A) Pumping through tubing; or

(B) Pump and plug displacement; or

(C) Other method approved by the department.

(5) Plugging Methods and Procedure, Prospect Wells Less than 2,000
Feet in Depth. Before decommissioning any prospect well less than 2,000
feet deep, that penetrates a usable fresh-water horizon, it is the duty of the
owner or operator to plug the well in such a manner as to protect all fresh-
water-bearing formations. Within 60 days after plugging, the permittee
must file an affidavit with the department, setting forth the location of the
prospect well and the method used to protect water-bearing formations, if
any were penetrated. Plugging consists of the following procedures unless
a different method is approved by the department. These procedures may be
done in open hole if the well is being decommissioned, or in the annulus
around the tubing if the well is being completed as a temperature gradient
well:

(a) In wells where water is not encountered, the hole is to be filled
with heavy mud-laden fluid or with drill cuttings and a 10-foot cement plug
placed at the top of the hole, buried at least two feet in such a manner as not
to interfere with soil cultivation.

(b) In wells where groundwater is encountered, but is not under arte-
sian pressure, the hole must be filled with cement to a point at least 50 feet
above the water zone, or if the top of the zone is less than 50 feet from the
ground surface, the cement must extend to the ground surface. If a well pen-
etrates below a freshwater zone, a cement plug must extend from 50 feet
below the bottom of the zone to at least 50 feet above the zone.

(c) In wells where artesian water is encountered, the well must be
plugged with cement from bottom to top.

(6) Report on Completion. Within 45 days after the completion of the
plugging and decommissioning of a geothermal well or prospect well, the
owner or operator must file a report with the department setting forth in
detail the method used in plugging the well or wells. The report must be in
a form acceptable to the department.

(7) Wells Used for Fresh Water:

(a) When the well to be decommissioned may safely be used as a
freshwater well and this use is desired by the land owner, the well need not
be filled above the required sealing plug set below fresh water provided
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authorization for use of any such well is obtained from the Water Resources
Department;

(b) Application for leaving the well partially unplugged as a fresh
water well must be made to the department by the land owner, accompanied
by his affidavit as to his need of water and the intended use of the well,
together with a copy of the Water Resources Department’s order or permit
authorizing such use; and

(c) The operator must leave the fresh water well in a condition

approved by the department.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.175 & 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 2-1999, f. & cert. ef. 8-30-99; DGMI 1-
2010, f. & cert. ef. 6-22-10

632-020-0130
Subsequent Abandonment Report

(1) Within 45 days after the decommissioning of a well, the owner or
operator must make a report in a form acceptable to the department, of all
work done with respect to the abandonment.

(2) Failure to decommission in accordance with the approved decom-
mission plan, failure to submit to the department any application or report
required by these rules, or failure to furnish the department, upon request,
with any information regarding the condition of a well, constitutes suffi-

cient grounds for disapproval of the decommissioning.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.175 & 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, . & cert. ef. 6-22-10

632-020-0135
Well Spacing

The board shall approve proposed well-spacing programs for geot-
hermal wells in a field or prescribe such modifications to the programs as
it determines necessary for proper development. The board may do this by
rule or order. In determining well spacing, the board shall consider such
factors as:

(1) Topographic characteristics of the area;

(2) Hydrologic and geologic conditions in the reservoir;

(3) Minimum number of wells required for adequate development;
and

(4) Protection of the environment.

Stat. Auth.: ORS 522

Stats. Implemented: ORS 522.305

Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-
30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0138
Unit Agreements

(1) When voluntary unitization occurs under ORS 522.405 to
522.545, the operator of the unit must pay a fee to the department for the
administration of the unit. The amount of the fee will be determined by the
board on a case-by-case basis. The unit operator shall collect equitable
shares of this fee from all persons, or state or local governing bodies, spe-
cial districts, or agencies with a royalty interest in the unitized develop-
ment.

(2) When the board requires the development of a unit agreement
under ORS 522.405 to 522.545, the operator of the unit must pay a fee to
the department for the creation and administration of the unit. The amount
of the fee will be determined by the board on a case-by-case basis, for cre-
ation and administration of the unit. The unit operator shall collect equi-
table shares of this fee from all persons, or state or local governing bodies,
special districts, or agencies with a royalty interest in the unitized develop-
ment.

(3) The State Geologist shall review voluntary unit agreements gov-
erning production of geothermal resources to ensure compliance with the
provisions of ORS 522.405 to 522.545.

(4) The operator or person proposing a board-initiated unit agreement
shall make application to the board.

(5) The State Geologist shall enforce, when necessary, board-
approved or initiated unit agreements.

(6) The board may change or approve proposed changes in the bound-
aries of a unit area upon application by the unit operator or interested per-
son. Such changes shall not jeopardize pre-existing contractual relation-
ships between participating parties.

(7) The board may levy fees upon any operator, person, state or local
governing body, special district, or agency that holds a royalty interest in a
unit area to cover reasonable costs associated with the development and
administration of a unit agreement. If such a fee is not paid when due, the
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board may require the fee to be paid from proceeds of the sale of the unit

production.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305 & 522.405
Hist.: GMI 1-1983, f. & ef. 9-30-83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. &
cert. ef. 6-22-10

632-020-0145
Pits or Sumps

(1) Materials and fluids necessary for the drilling, production, or other
operations by the permittee may be discharged or placed in pits and sumps
only with the approval of the department and the Department of
Environmental Quality. The operator must provide pits and sumps of ade-
quate capacity and design to retain all materials. In no event shall the con-
tents of a pit or sump be allowed to:

(a) Contaminate streams, artificial canals or waterways, groundwater,
lakes, or rivers;

(b) Adversely affect the environment, persons, plants, fish, and
wildlife and their populations; or

(c) Damage the aesthetic values of the property or adjacent properties.

(2) When no longer needed, pits and sumps are to be filled and cov-

ered and the premises restored to a near natural state.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0150
Disposal of Solid and Liquid Wastes

Injection of geothermal fluids shall not pollute waters of the state, cre-
ate a public nuisance, impair beneficial uses of waters, or degrade the bio-
logic habitat of aquatic life and domestic and wild animals. Permits for
prospect and geothermal wells will be issued in accordance with ORS
522.019, 522.025, and 522.135. The department will coordinate with the
Department of Environmental Quality and the Department of Water
Resources to ensure that permit conditions are consistent and protective of

natural resources and the environment.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0151
Handling of Test Fluids

Prior to conducting formation and production tests, the operator must
provide adequate storage for anticipated volumes of formation fluids and
drilling mud. Arrangements for ultimate disposal of waste fluids must be

made with the department and the Department of Environmental Quality.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4-1980, f. & ef. 10-2-80; DGMI 2-1999, f. & cert. ef. 8-30-99; DGMI 1-2010, .
& cert. ef. 6-22-10

632-020-0154
Injection and Conservation

Injection is the preferred method for handling geothermal fluids
derived from geothermal resources to conserve natural heat energy and to
maintain reservoir temperature and pressure. This rule applies to fluids
derived from geothermal wells as defined in ORS 522.005(12) that are sub-

ject to departmental regulation under ORS 522.025.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-30-83; GMI 2-1995, f. & cert.
ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0155
Application to Drill Injection Well

(1) The provisions of this rule apply to applications for geothermal
wells intended for the injection of geothermal fluids, and are in addition to
the requirements of OAR 632.030.

(2) An application for a permit to inject geothermal fluid into any
underground reservoir must include, but is not limited to, the following:

(a) A plan of injection explaining the proposed system including facil-
ities other than the injection well necessary to conduct the operations;

(b) A map of adequate scale (preferably 1:24,000, but not less than
1:62,500 or 1” = 1 mile) to show all existing and proposed wells, pipelines,
and other surface facilities. All wells must be distinguished by type;

(c) The injection fluid characteristics such as quality, quantity, source,
chemical analysis, chemical reactivity, toxicity, temperature, etc.;
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(d) The characteristics of the proposed injection zone including: vol-
ume capacity of the zone, geologic formation and structure, porosity, per-
meability, chemical analysis of zonal water, static formation pressures and
temperatures, anticipated zonal fluid reactivity to the injected fluids, any
previous history of injection operations into the same or similar formations,
any injectivity tests which may have been conducted, and other pertinent
data;

(e) Hydrology of the surrounding area, including groundwater quali-
ty, quantities, and analyses, and the predicted effects of contamination by
injected fluids on the existing surface and groundwater;

(f) Subsurface maps and cross sections of the producing and injecting
zone structure and lithology and any available logs or histories of a well or
other wells penetrating the injection zone that have not been previously
submitted. Discuss the effects of injection on such factors as potable water,
seismicity, and local tectonic conditions;

(g) Representative injection well drilling program;

(h) Proposed downhole and surface injection equipment and metering
facilities with capacity, design capabilities, and design safety factors in suf-
ficient detail to enable adequate environmental analysis. Construction and
engineering design plans should be included; and

(i) Proposed injectivity surveys and other means to monitor injection

performance.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.019 & 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef.
3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0156
Permit for Injection

(1) The department may issue the permit after finding that issuance
thereof is consistent with the purposes set forth in ORS 468A.010,
468B.015, 468B.030, 537.525, and ORS 522.

(2) Appropriate approval must be obtained from the Department of
Environmental Quality before re-injection is commenced. Issuance of a
geothermal well permit allowing for reinjection does not relieve any person
from any obligation to register or to obtain a permit under ORS 468B.050
or ORS 468B.195 to 468B.197 (Department of Environmental Quality).

(3) The department shall not issue a permit for injection of geother-
mal fluids until the operator has posted a bond in compliance with OAR

632-020-0035.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-30-83; GMI 2-1995, f. & cert.
ef. 3-10-95; DGMI 2-1999, f. & cert. ef. 8-30-99; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0157
Construction of Injection Wells

(1) Injection wells must be constructed in compliance with the stan-
dards required in OAR 632-020-0095 and 632-020-0125.

(2) Special standards may be required by the department to allow for
corrosive effects of injected fluids, precipitation of dissolved minerals,
more extensive cementing of casings, specifications for tubing packers and
casing packers, or other construction practices generally accepted by the
industry.

(3) All wells for injection of produced fluids must be tested for
mechanical integrity at least once every five years to determine that there is
no leak in the casing and that there is no fluid movement into an under-
ground source of water other than that from which the fluid was produced,
unless otherwise approved by the department. Acceptable tests include
pressure build-up profiles, pressure testing, and casing thickness logs to
demonstrate integrity of the casing. The department may, on a case-by-case
basis, approve tracer surveys, noise logs, temperature logs, spinner surveys,
or other methods to detect water movement adjacent to the wellbore. The
department must be notified to witness mechanical integrity tests, and the

results must be submitted as required by OAR 632-020-0060.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. &
cert. ef. 6-22-10

632-020-0158
Wellhead Equipment, Injection Wells

Adequate wellhead equipment must be installed to control expected
pressures. Where underground conditions are unknown, the same equip-

ment must be used as required for exploration holes.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. &
cert. ef. 6-22-10
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632-020-0170
Environmental Protection

The permittee shall conduct operations under this chapter so as not to
pollute land, water or air, pollute streams, damage the surface or pollute the
underground water. The operator must comply with federal and state air and
water quality standards. Plans for disposal of well effluents must take into
account the effect on groundwater, streams, plants, fish and wildlife and
their populations, atmosphere, or any other effects that may cause or con-
tribute to pollution. Plans must be approved by the department before

action is taken under them.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.305
Hist.: GMI 4, f. 7-20-72, ef. 8-1-72; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. &
cert. ef. 6-22-10

632-020-0175
Blowout Prevention for Geothermal Wells and Prospect Wells 2,000
Feet or More in Depth

(1) Cementing of Casing. The conductor and surface casing strings
must be cemented with a quantity of cement sufficient to fill the annular
space back to the surface. The intermediate casing string must be cement-
ed to fill the annular space back to the surface unless otherwise approved
by the department. Production casing must be cemented with a high tem-
perature resistant cement, unless waived by the department and must be
cemented in a manner necessary to exclude, isolate, or segregate overlying
formation fluids from the geothermal resources zone and to prevent the
movement of fluids into possible fresh water zones. Production casing must
be cemented back to the surface or, if lapped, to the top of the lap. A tem-
perature or cement bond log may be required by the department after set-
ting and cementing the production casing and after all primary cementing
operations if an unsatisfactory cementing job is indicated. Proposed well
cementing techniques differing from the requirements of this paragraph
will be considered by the department on an individual well basis.

(2) Pressure Testing:

(a) Prior to drilling out the casing shoe after cementing, all surface
casing strings must be pressure tested to a minimum pressure of 1,000 psi,
or 1.5 psi per foot of casing, or to the working pressure of the casing,
whichever is less. A higher test pressure may be specified in permit stipu-
lations for casing strings set to greater than 1, 000 feet. Exceptions to these
minimum pressures may be allowed with the specific prior permission of
the department. Such test must not exceed the rated working pressure of the
casing or the blowout preventer stack assembly, whichever is lesser.

(b) In the event of casing failure during the test, the casing must be
repaired or recemented until a satisfactory test is obtained. A pressure
decline of 10 percent or less in 30 minutes is considered satisfactory. The
department may require an affidavit signed by the operator or contractor
conducting the pressure test certifying that a satisfactory pressure test has
been obtained.

(c) Casing test results must be recorded in the driller’s log and report-
ed to the department within 60 days after completion. The casing and lap
test reports must give a detailed description of the test including mud and
cement volumes, lapse of time between running and cementing casing and
testing, method of testing, and test results.

(3) Blowout Prevention Equipment and Procedures. All necessary
precautions must keep all wells under control at all times, utilize trained
and competent personnel, and utilize properly maintained equipment and
materials. Blow-out preventers and related well control equipment must be
installed, tested immediately after installation using water, and maintained
ready for use until drilling operations are completed. Certain components,
such as packing elements and ram rubbers, must be of high-temperature
resistant material as necessary. All kill lines, blowdown lines, manifolds,
and fittings must be steel and have a temperature derated minimum work-
ing pressure rating equivalent to the maximum anticipated wellhead surface
pressure. Subject to subsections (a) and (b) of this section, blowout preven-
tion equipment must have hydraulic actuating systems and accumulators of
sufficient capacity to close all of the hydraulically operated equipment and
have a minimum pressure of 1,000 psi remaining on the accumulator. The
department may approve manually operated blow-out preventers. Dual con-
trol stations must be installed with a high-pressure backup system. One
control panel must be located on the ground at least 50 feet away from the
wellhead or rotary table. Air or other gaseous fluid drilling systems must
have blow-out prevention assemblies. Such assemblies may include, but are
not limited to, a rotating head, a double ram blow-out preventer or equiva-
lent, a banjo-box or an approved substitute therefor and a blind ram blow-
out preventer or gate valve, below the banjo-box. Exceptions to the require-
ments of this paragraph will be considered by the department only for
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certain geologic and well conditions such as stable surface areas with
known low subsurface formation pressures and temperatures:

(a) Conductor Casing. In certain instances a remotely controlled
hydraulically operated expansion type preventer or an acceptable alterna-
tive, approved by the department, including a drilling spool with side out-
lets or equivalent may be required by the department in areas where shal-
low thermal zones are indicated.

(b) Surface, Intermediate, and Production Casing. Before drilling
below any of these strings, the blowout prevention equipment shall include
a minimum of the following, unless otherwise approved by the department:

(A) One expansion-type preventer and accumulator or rotating head;

(B) A manual and remotely controlled hydraulically operated double
ram blowout preventer or equivalent having a temperature derated mini-
mum working pressure rating that exceeds the maximum anticipated sur-
face pressure at the anticipated reservoir fluid temperature;

(C) A drilling spool with side outlets or equivalent;

(D) A kill line equipped with at least one valve; and

(E) A blowdown line equipped with at least two valves and securely
anchored at all bends and at the end. At least one valve must be adjustable
and one must be a complete shut off.

(c) Testing and Maintenance:

(A) Ram type blowout preventers and auxiliary equipment must be
tested to a minimum of 1,000 psi, 1.5 psi per foot of casing, or to the work-
ing pressure of the casing or assembly, whichever is the lesser. Expansion
type blowout preventers must be tested to 70 percent of the above pressure
testing requirements. The blowout prevention equipment must be pressure
tested:

(i) When installed;

(ii) Prior to drilling out plugs and/or casing shoes; and

(iii) Following repairs that require disconnecting a pressure seal in the
assembly.

(B) During drilling operations, blowout prevention equipment must
be actuated to test proper functioning as follows: once each trip for blind
and pipe rams but not less than once each day for pipe rams; and at least
once each week on the drill pipe for expansion type preventers.

(C) All flange bolts must be inspected at least weekly and retightened
as necessary during drilling operations. The auxiliary control systems must
be inspected daily to check the mechanical condition and effectiveness and
to insure personnel Es acquaintance with the method of operation. Blowout
prevention and auxiliary control equipment must be cleaned, inspected, and
repaired, if necessary, prior to installation to assure proper functioning.
Blowout prevention controls must be plainly labeled, and all crew members
must be instructed on the function and operation of the equipment. A
blowout prevention drill must be conducted weekly for each drilling crew.
All blow-out prevention tests and crew drills must be recorded on the
driller’s log.

(4) Related Well Control Equipment. A full opening drill string safe-
ty valve in the open position must be maintained on the rig floor at all times
while drilling operations are being conducted. A kelly cock must be
installed between the kelly and the swivel.

(5) Drilling Fluid. The properties, use, and testing of drilling fluids
and the conduct of related drilling procedures shall be such as are necessary
to prevent the blow-out of any well. Sufficient drilling fluid materials to
ensure well control must be maintained in the field area readily accessible
for use at all times.

(6) Drilling Fluid Control. Before pulling drill pipe, the drilling fluid
must be properly conditioned or displaced. The hole shall be kept reason-
ably full at all times; however, in no event shall the annular mud level be
deeper than 100 feet from the rotary table when coming out of the hole with
drill pipe. Mud cooling techniques shall be utilized when necessary to
maintain mud characteristics for proper well control and hole conditioning.
The department may require the use of mud cooling equipment.

(7) Drilling Fluid Testing:

(a) Mud testing and treatment consistent with good operating practice
must be performed daily or more frequently as conditions warrant. Mud
testing equipment must be maintained on the drilling rig at all times;

(b) The following drilling fluid system monitoring or recording
devices must be installed and operated continuously during drilling opera-
tions, with mud, occurring below the shoe of the conductor casing. No
exceptions to these requirements will be allowed without the specific prior
approval of the department:

(A) High-low level mud pit indicator including a visual and audio-
warning device;

(B) Degassers, desilters, and desanders;
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(C) A mechanical, electrical, or manual surface drilling fluid temper-
ature monitoring device. The temperature of the drilling fluid going into
and coming out of the hole must be monitored, read, and recorded on the
driller’s or mud log for a minimum of every 30 feet of hole drilled below
the conductor casing; and

(D) A hydrogen sulfide indicator and alarm must be installed in areas
suspected or known to contain hydrogen sulfide gas that may reach levels
considered dangerous to the health and safety of personnel in the area.

(8) Well-head Equipment and Testing:

(a) Completions. All wellhead connections must be fluid pressure
tested to the API or ASA working pressure rating. Cold water is required as
the testing fluid, unless otherwise approved by the department at the time
of permitting. Welding of wellhead connections must be performed by a
certified welder using materials in conformance with ASTM specifications;

(b) Well-head Equipment. All completed wells must be equipped with
a minimum of one casinghead with side outlets, one master valve, and one
production valve, unless otherwise approved by the department. All casing-
heads, Christmas trees, fittings, and connections must have a temperature
derated working pressure equal to or greater than the surface shut-in pres-
sure of the well at reservoir temperature. Packing, sealing mediums, and
lubricants must consist of materials or substances that function effectively
at, and are resistant to, high temperatures. Wellhead equipment, valves,
flanges, and fittings must meet minimum ASA standards or minimum API
Standard 6A specifications. Casinghead connections must be made such
that fluid can be pumped between casing strings.

(9) Supervision. From the time drilling operations are initiated and
until the well is completed or decommissioned, a member of the drilling
crew or the toolpusher must monitor the rig floor at all times for surveil-
lance purposes, unless the well is secured with blowout preventers or

cement plugs.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.155 & 522.305
Hist.: GMI 8, f. & ef. 11-17-76; GMI 4-1980, f. & ef. 10-2-80; GMI 2-1995, f. & cert. ef. 3-
10-95; DGMI 2-1999, f. & cert. ef. 8-30-99; DGMI 1-2010, f. & cert. ef. 6-22-10

632-020-0180
Blowout Prevention Rules for Prospect Wells

All prospect wells drilled below a depth of 500 feet must have ade-
quate casing and wellhead controls installed, unless otherwise approved by
the department. The casing must extend from the surface to at least ten per-
cent of the proposed total depth of the well and be cemented back to the sur-
face. Wellhead controls must consist of an annular preventer or double ram
preventer or pipe rams and gate valve. Controls may be manual or
hydraulic.

(1) If hot water or flowing steam at 65° C. (150° F.) or greater is
encountered, further drilling must stop immediately, the operator must noti-
fy the department, and the hole will be either:

(a) Completed as an observation hole using steel tubing cemented
from total depth to surface; or

(b) Abandoned by plugging with cement from total depth to surface;
or

(c) Deepened only after a review of the adequacy of wellhead control
equipment and approval from the department. If the prospect well is deep-
ened as described in this section, it must be completed as described in sub-
sections (a) and (b) of this section.

(2) If cold flowing artesian water is encountered, the hole will be
completed as in subsection (1)(a) or (b) of this rule, except that plastic tub-
ing may be used.

(3) Locations proposed in natural thermal areas within a 1,000 foot
radius of hot springs, fumaroles, or other surface geothermal indicators, or
in areas of known artesian water flow, will require a detailed drilling pro-
gram for each hole approved by the department. The department may
require special drilling and completion techniques (such as cemented sur-
face casing and simple expansion type blowout preventers) to safely control
formations containing geothermal or other resources that may be penetrat-
ed.

(4) A supply of mud and lost circulation material must be kept on
hand while drilling to control abnormal pressure if rotary equipment is

used.
Stat. Auth.: ORS 522
Stats. Implemented: ORS 522.155 & 522.305
Hist.: GMI 8, f. & ef. 11-17-76; GMI 4-1980, f. & ef. 10-2-80; GMI 1-1983, f. & ef. 9-30-
83; GMI 2-1995, f. & cert. ef. 3-10-95; DGMI 1-2010, f. & cert. ef. 6-22-10
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Department of Human Services,
Addictions and Mental Health Division:
Addiction Services
Chapter 415

Rule Caption: Establish the “Health Professionals Program” as
required by HB 2345 (Enrolled 2009 Session).

Adm. Order No.: ADS 3-2010

Filed with Sec. of State: 7-1-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 6-1-2010

Rules Adopted: 415-065-0005, 415-065-0010, 415-065-0015,
415-065-0020, 415-065-0025, 415-065-0030, 415-065-0035, 415-
065-0040, 415-065-0045, 415-065-0050, 415-065-0055, 415-065-
0060, 415-065-0065, 415-065-0070

Subject: The Addictions and Mental Health (AMH) Division is
adopting these new rules in order to establish a “Health Profession-
als Program” as required by HB 2345 (Enrolled, 2009 Session). The
title of the new rule division is the “Health Professionals’ Service
Program.”

Rules Coordinator: Richard Luthe —(503) 947-1186

415-065-0005
Purpose, Intent and Scope

The purpose of these rules is to establish a consolidated, statewide
health professionals’ monitoring program for licensees of participating
health licensing boards, as required by ORS 676.190, who are unable to
practice with professional skill and safety due to substance use disorders,
mental health disorders, or both types of disorders. The program shall pro-

vide non-treatment compliance monitoring and reporting services.
Stat. Auth.: ORS 409.050 & ORS 676.190
Stats. Implemented: ORS 676.185 to 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0010
Definitions

The following terms mean:

(1) “Admitted to the hospital for mental illness” for purposes of ORS
676.190 means admitted to the hospital for treatment of a mental health dis-
order that gives rise to concerns about the licensee’s ability or willingness
to participate in the program. Admission for evaluation or diagnosis does
not constitute being admitted to the hospital for mental illness.

(2) “Assessment or evaluation” means the process an independent
third-party evaluator uses to diagnose the licensee and to recommend treat-
ment options for the licensee.

(3) “Board” means a health professional regulatory board as defined
in ORS 676.160 or the Oregon Health Licensing Agency for a board, coun-
cil or program listed in 676.606.

(4) “Business day” means Monday through Friday, 8:00 a.m. to 5:00
p-m. Pacific Time, except legal holidays as defined in ORS 187.010 or
187.020.

(5) “Diagnosis” means the principal mental health or substance use
diagnosis listed in the DSM. The diagnosis is determined through the
assessment and any examinations, tests or consultations suggested by the
assessment and is the medically appropriate reason for services.

(6) “Division” means the Department of Human Services, Addictions
and Mental Health Division.

(7) “DSM” means the Diagnostic and Statistical Manual of Mental
Disorders-1V-R, published by the American Psychiatric Association.

(8) “Family” means any natural, formal, or informal support persons
identified as important by the licensee.

(9) “Federal regulations” means:

(a) As used in ORS 676.190(1)(f)(D), a “positive toxicology test
result as determined by federal regulations pertaining to drug testing”
means test results meet or exceed the cutoff concentrations shown in 49
CFR § 40.87 (2009) for the substances listed there.

(b) As used in ORS 676.190(4)(i), requiring a “licensee to submit to
random drug or alcohol testing in accordance with federal regulations”
means licensees are selected for random testing by a scientifically valid
method, such as a random number table or a computer-based random num-
ber generator that is matched with licensees’ unique identification numbers
or other comparable identifying numbers. Under the selection process used,
each covered licensee shall have an equal chance of being tested each time
selections are made, as described in 49 CFR § 199.105(c)(5)(2009).
Random drug tests must be unannounced and the dates for administering
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random tests must be spread reasonably throughout the calendar year, as
described in 49 CFR § 199.105(c)(7)(2009).

(10) “Fitness to practice evaluation” means the process a qualified,
independent third-party evaluator uses to determine if the licensee can safe-
ly perform the essential functions of the licensee’s health practice.

(11) “Independent third-party evaluator” means an individual who is
approved by a licensee’s board to evaluate, diagnose, and offer treatment
options for substance use disorders, mental health disorders, or co-occur-
ring disorders.

(12) “Individual service record” means the official permanent pro-
gram documentation, written or electronic, for each licensee, which con-
tains all information required by these rules and maintained by the program
to demonstrate compliance with these rules

(13) “Licensee” means a health professional who is licensed or certi-
fied by or registered with a board and the professional is receiving services
in the program under these rules.

(14) “Mental health disorder” means a clinically significant behav-
ioral or psychological syndrome or pattern that occurs in an individual and
that is associated with present distress or disability or with a significantly
increased risk of suffering death, pain, disability, or an important loss of
freedom that is identified in the DSM. “Mental health disorder” includes
gambling disorders.

(15) “Monitoring agreement” means an individualized agreement
between a licensee and the vendor that meets the requirements for a diver-
sion agreement set by ORS 676.190.

(16) “Monitoring Entity” means an independent third-party that mon-
itors licensees’ program enrollment status and monitoring agreement com-
pliance.

(17) “Non-treatment compliance monitoring” means the non-medical,
non-therapeutic services employed by the vendor to track and report the
licensee’s compliance with the monitoring agreement.

(18) “Peer” means another licensee currently enrolled in the program.

(19) “Provisional enrollment” means temporary enrollment, pending
verification that a self-referred licensee meets all program eligibility crite-
ria.

(20) “Self-referred licensee” means a licensee who seeks to partici-
pate in the program without a referral from the board.

(21) “Substance Use Disorders” means disorders related to the taking
of a drug of abuse including alcohol, to the side effects of a medication, and
to a toxin exposure. The disorders include substance use disorders such as
substance dependence and substance abuse, and substance-induced disor-
ders, including substance intoxication, withdrawal, delirium, and dementia,
as well as substance induced psychotic disorder, mood disorder and other
disorders, as defined in DSM criteria.

(22) “Substantial non-compliance” means that a licensee is in viola-
tion of the terms of his or her monitoring agreement in a way that gives rise
to concerns about the licensee’s ability or willingness to participate in the
program. Substantial non-compliance and non-compliance include, but are
not limited to, the factors listed in ORS 676.190(1)(f). Conduct that
occurred before a licensee entered into a monitoring agreement does not
violate the terms of that monitoring agreement.

(23) “Successful completion” means that for the period of service
deemed necessary by the vendor or by the licensee’s board by rule, the
licensee has complied with the licensee’s monitoring agreement to the sat-
isfaction of the program, and has met the terms of the fee agreement
between the program and the licensee.

(24) “Toxicology testing” means urine testing or alternative chemical
monitoring including but not limited to blood, saliva, or breath.

(25) “Treatment” means the planned, specific, individualized health
and behavioral-health procedures, activities, services and supports that a
treatment provider uses to remediate symptoms of a substance use disorder,
mental health disorder or both types of disorders.

(26) “Vendor” means the entity that has contracted with the Division

to conduct the program.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0015
Clinical Council

(1) The Division, in collaboration with the boards, shall establish a
Clinical Council that provides clinical guidance and advice to the vendor,
in light of evidenced-based research and data about substance use disorders,
mental health disorders or both types of disorders.
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(2) The Clinical Council shall consist of eight members. The Division
shall appoint one member and the boards, in consultation with the Division,
shall appoint seven members.

(3) The Clinical Council shall select a chairperson from among its
members.

(4) To be eligible for appointment to the Clinical Council, an individ-
ual must be a resident of Oregon and must have expertise in the recognition,
intervention, assessment and treatment of persons who have a substance use
disorders, mental health disorders or both types of disorders.

(5) In recruiting and selecting members for the Clinical Council, the
Division and the boards shall seek members who have expertise with a
range of culturally appropriate treatment options for people with substance

use disorders, mental health disorders or both types of disorders.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0020
Audits

(1) The Division shall arrange for an independent third-party to audit
the program and the monitoring entity to ensure compliance with the pro-
gram guidelines.

(2) The Division shall report the results of the audit to the Legislative
Assembly, the Governor, and the boards.

(3) The Division’s report may not contain individually identifiable

information about the licensees.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0025
Record Maintenance and Disposition

(1) If the vendor discontinues operations, the vendor shall transfer the
individual service records and the program service records to the Division.

(2) The Division shall identify a records administrator, who is respon-
sible for:

(a) Assuring compliance with 42 CFR §2.19 and other applicable state
and federal regulations;

(b) Keeping the transferred individual service records consistent with
the applicable records retention schedule; and

(c) With a licensee’s written consent, transferring individual service

records to another vendor.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0030
Administration Fee

(1) Each board that participates in the program shall pay the Division
a fee for participating in the program.

(2) The Division shall calculate the total fee based on all the vendor
costs and administration expenses, including but not limited to, Division
personnel costs and ancillary expenses, and fees paid to the vendor, the

monitoring entity, and the auditor.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0035
Board Referrals

(1) A board that refers a licensee to the program must make the refer-
ral in writing. The referral must include:

(a) A copy of a report from an independent third-party evaluator who
diagnosed the licensee with a substance use disorder, a mental health dis-
order or both types of disorder, stating the diagnosis and the applicable
diagnostic code from the DSM;

(b) The treatment options developed by the independent third-party
evaluator;

(c) A statement that the board has investigated the licensee’s profes-
sional practice and has determined whether the licensee’s professional prac-
tice, while impaired, presents or has presented a danger to the public;

(d) A description of any restrictions imposed by the board or recom-
mended by the board on the licensee’s professional practice;

(e) A statement that the licensee has agreed to report any arrest for or
conviction of a misdemeanor or felony crime to the board within three busi-
ness days after the licensee is arrested or convicted; and

(f) A written statement from the licensee agreeing to enter the pro-
gram and agreeing to abide by all terms and conditions established by the
vendor.
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(2) A board-referred licensee is enrolled in the program effective on
the date the licensee signs the consents and the monitoring agreement
required by ORS 676.190.

(3) Upon the licensee’s enrollment in the program, the vendor shall
send to the monitoring entity a copy of the licensee’s monitoring agreement

and the consents required by ORS 676.190.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0040
Self-Referrals

(1) Provisional Enrollment. To be provisionally enrolled in the pro-
gram, a self-referred licensee must:

(a) Sign a written consent allowing disclosure and exchange of infor-
mation between the vendor, the monitoring entity, the licensee’s employer,
independent third-party evaluators, and treatment providers;

(b) Sign a written consent allowing disclosure and exchange of infor-
mation between the vendor, the board, the monitoring entity, the licensee’s
employer, independent third-party evaluators and treatment providers in the
event the vendor determines the licensee to be in substantial noncompliance
with his or her monitoring agreement. The purpose of the disclosure is to
permit the vendor and the monitoring entity to notify the board if the ven-
dor determines the licensee to be in substantial non-compliance with his or
her monitoring agreement;

(c) Sign a written statement that the licensee has agreed to report any
arrest for or conviction of a misdemeanor or felony crime to the vendor
within three business days after the licensee is arrested or convicted;

(d) Attest that the licensee is not, to the best of the licensee’s knowl-
edge, under investigation by his or her board; and

(e) Agree to and sign a monitoring agreement.

(2) Upon provisional enrollment, the vendor shall send to the moni-
toring entity copies of the signed consents and the monitoring agreement,
described in section (1) of this rule.

(3) Enrollment: To move from provisional enrollment to enrollment in
the program, a self-referred licensee must:

(a) Obtain at the licensee’s own expense and provide to the vendor, an
independent third-party evaluator’s written evaluation containing a DSM
diagnosis and diagnostic code and treatment recommendations;

(b) Agree to cooperate with the vendor’s investigation to determine
whether the licensee’s practice while impaired presents or has presented a
danger to the public; and

(c) Enter into an amended monitoring agreement, if required by the
vendor.

(4) Once a self-referred licensee is provisionally enrolled in the pro-
gram, failure to complete enrollment may constitute substantial non-com-
pliance and may be reported to the board.

(5) Upon enrollment of a self-referred licensee, the vendor shall send
to the monitoring entity a copy of the written evaluation by the independ-
ent third-party evaluator and a copy of the amended monitoring agreement,
if any.

Stat. Auth.: ORS 409.050 & 676.190

Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0045
Licensee Responsibilities

(1) Board-referred licensees must:

(a) Comply continuously with his or her monitoring agreement,
including any restrictions on his or her practice, for at least two years or
longer, as specified by the board by rule or order; and

(b) Be responsible for the cost of evaluations, toxicology testing and
treatment.

(2) Self-referred licensees must:

(a) Provide to the vendor a copy of a report of the licensee’s criminal
history periodically, as required by the vendor;

(b) Comply continuously with his or her monitoring agreement,
including any restrictions on his or her practice, for at least two years or
longer, as specified by the board by rule or order; and

(c) Be responsible for the cost of evaluations, toxicology testing and

treatment.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10
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415-065-0050
Unique Identification Number

(1) The vendor shall assign a unique licensee identification number to
each licensee the vendor enrolls in the program:

(a) The vendor, the monitoring entity, and the Division shall use the
same number and shall include the number in any communications or data
exchanges involving the licensee;

(b) The vendor shall not assign the identification number to any other
licensee enrolled in the program;

(c) The vendor shall retire the number when the licensee is no longer
enrolled in the program; and

(d) The vendor shall reassign the number to the licensee if the vendor
reenrolls the licensee at a later date.

(2) The vendor may not use all or a portion of a licensee’s social secu-

rity number as the unique identification number.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0055
Program Requirements

The vendor shall:

(1) Inform the licensee about the program services, requirements,
benefits, risks, and confidentiality limitations and ensure that the licensee
has signed a consent for services. The consent for services explains:

(a) Information the vendor will give to the board or to the monitoring
entity and under what circumstances;

(b) Information the monitoring entity will give to the board and under
what circumstances; and

(c) That the board may take action to suspend, restrict, modify, or
revoke the licensee’s license or end the licensee’s participation in the pro-
gram based on information from the vendor or the monitoring entity.

(2) Enter into a monitoring agreement with the licensee;

(3) Assess the licensee’s compliance with his or her monitoring agree-
ment;

(4) Assess the ability of the licensee’s employer, when an employer
exists to supervise the licensee, and require the employer to establish min-
imum training requirements for the licensee’s supervisor;

(5) Report the licensee’s substantial noncompliance with his or her
monitoring agreement to the monitoring entity within one business day
after the vendor learns of any substantial noncompliance; and

(6) At least weekly, submit a list to the monitoring entity of licensees
who are enrolled in the program and a list of licensees who successfully

completed the program.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0060
Reports of Substantial Noncompliance

(1) Unless otherwise prohibited by law, when the vendor reports a
licensee’s substantial noncompliance to the monitoring entity, the report
shall include:

(a) A description of the noncompliance;

(b) A copy of the report from the independent third-party evaluator
who diagnosed the licensee stating the licensee’s diagnosis;

(c) A copy of the licensee’s monitoring agreement; and

(d) The licensee’s practice or employment status.

(2) In addition to reporting substantial noncompliance to the monitor-
ing entity, the vendor may report substantial noncompliance directly to the
licensee’s board.

(3) The vendor and the licensee’s board may also exchange informa-
tion in the absence of substantial noncompliance, consistent with the
licensee’s consent to disclose information.

(4) A positive toxicology result as determined by 49 CFR § 40.87
(2009) must be reported as substantial non-compliance, but positive toxi-
cology results for other drugs and for alcohol may also constitute and may

be reported as substantial non-compliance
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0065
Program Services

The vendor shall provide the following services:

(1) Safe Practice Investigations of Self-referred Licensees:

(a) The vendor shall conduct a focused safe-practice investigation of
a self-referred licensee to determine whether the licensee’s practice while
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impaired presents or has presented a danger to the public. The investigation
may include vendor interviews with the licensee’s employer, supervisor, co-
workers, family, or significant others.

(b) The vendor shall complete the investigation within 10 business
days of the licensee’s provisional enrollment in the program.

(2) Monitoring Agreements:

(a) The vendor shall develop and the licensee shall sign an individu-
alized, written monitoring agreement that is based on the vendor’s compre-
hensive review of the independent third-party’s evaluation and treatment
recommendations and any other relevant and appropriate information,
which may include information from employers, supervisors, co-workers,
family, and significant others.

(b) The vendor shall amend the monitoring agreement as necessary to
respond to changes in the licensee’s situation, with the goal of protecting
the public.

(c) The vendor shall give the licensee and their employer, when an
employer exists, a copy of the licensee’s monitoring agreement, including
any amendments, and shall immediately place a copy of the monitoring
agreement, including any amendments, in the licensee’s individual service
record.

(d) The monitoring agreement shall:

(A) Require the licensee to participate in the program for at least two
years or longer, as specified by board rule or order;

(B) Require the licensee to participate in a treatment provider’s treat-
ment plan;

(C) Outline the limits on the licensee’s health profession practice by
the vendor and the board;

(D) Notify the licensee that the program, in its discretion, may require
the licensee to obtain an evaluation of the licensee’s fitness to practice
before the program removes limits on the licensee’s health profession prac-
tice;

(E) Outline methods for the licensee’s employer to monitor and report
on the licensee’s safe practice;

(F) Based on the independent third-party evaluator’s evaluation,
require the licensee to abstain from all mind-altering or intoxicating sub-
stances or potentially addictive drugs, unless the program approves the
licensee to use a particular drug prescribed for the licensee by a person
authorized by law to prescribe for the licensee’s documented medical con-
dition;

(G) Require the licensee to report to the program the licensee’s use of
mind-altering or intoxicating substances or potentially addictive drugs
within 24 hours of the licensee’s use of the substances or drugs;

(H) Require the licensee to submit to random toxicology testing, per
an individualized schedule;

(I) Require the licensee to report his or her arrest for or conviction of
a misdemeanor or felony crime to the vendor within three business days if
the licensee is arrested or convicted;

(J) Require the licensee to report to the vendor any of the licensee’s
applications for licensure in other states, changes in employment, changes
in practice setting, and changes in residence;

(K) Require the licensee to report at least weekly to the program
regarding the licensee’s compliance with the agreement; and

(L) Require the licensee to attend compliance consultation group
meetings on an individualized schedule based on the vendor’s assessment
of the licensee’s need for additional accountability and structure and based
on board’s monitoring requirements.

(e) Boards may provide other requirements by rule, including allow-
ing for practice supervision of sole practice licensees or other licensees not
in an employment setting.

(3) Compliance Consultation Group Meetings. If required by a
board’s rules, a licensee identified by the board must attend compliance
consultation group meetings. Any board-referred or self-referred licensee
may elect to attend the meetings. There may be a fee for the meetings.

(a) The vendor shall conduct or arrange for non-treatment compliance
consultation group meetings in which a monitoring consultant meets face-
to-face, either directly or by televideo, with licensees identified by a board
to determine the licensee’s overall compliance with his or her monitoring
agreement and for the licensee to gain peer support for his or her compli-
ance efforts.

(b) A monitoring consultant shall conduct each compliance consulta-
tion group meeting.

(c) The monitoring consultants shall assess the licensee’s progress
with his or her monitoring agreement and provide holistic progress reports
to the vendor regarding the licensee’s status in relation to, but not limited
to, his or her: compliance with the monitoring agreement, compliance with
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the treatment provider’s treatment plan, recovery activities, emotional and
physical health, work-place dynamics, and relationship and boundary con-
cerns.

(d) The licensee’s board may elect to pay for the licensee’s participa-
tion in the compliance consultation group meetings or the board may
require the licensee to pay for the service.

(4) Toxicology Testing. The vendor shall ensure that:

(a) The licensee receives a baseline toxicology test within five busi-
ness days of the date the vendor enrolls the licensee in the program;

(b) The licensee receives a final toxicology test before the licensee is
deemed to successfully complete the program;

(c) All monitoring agreements contain provisions requiring three
types of toxicology testing:

(A) Testing customized to the licensee’s circumstances, including
where appropriate requiring expanded toxicology testing drug panels and
long-acting alcohol consumption toxicology testing;

(B) Random testing; and

(C) Testing that is required when the vendor has reason to believe that
the licensee may have used alcohol or other drugs in violation of the
licensee’s monitoring agreement.

(d) The vendor’s toxicology testing laboratory is certified by the
Substance Abuse and Mental Health Services Administration and accredit-
ed through the College of American Pathologists Forensic Drug Testing
Accreditation Program.

(e) In addition, the laboratory shall perform testing in compliance
with OAR 333-024-0305 through OAR 333-024-0350.

(f) Urinalysis specimens are collected in a way that preserves the
integrity of the specimen. Unless otherwise provided by the licensee’s
board by rule, the person collecting the sample must be able to see the
licensee void.

(g) If the vendor suspects that the licensee has used alcohol or other
drugs in violation of the licensee’s monitoring agreement or suspects that
the licensee has attempted to provide a false or dilute urine sample, the
licensee may be required to provide a directly observed urine specimen
under the procedures described in 49 CFR 40.67(g) through (k), including:

(A) A person of the same gender as the licensee must ask the licens-
ee to raise his or her shirt, blouse, or dress/skirt, as appropriate, above the
waist, and lower clothing and underpants to demonstrate, by turning
around, that the licensee does not have a prosthetic device to dispense urine;
and

(B) A person of the same gender as the licensee must watch the urine

go from the licensee’s body into the specimen collection container.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

415-065-0070
Monitoring Entity

(1) The monitoring entity shall perform its services in cooperation
with the program, the Division, the boards and an independent party that
will audit the monitoring entity to ensure compliance with program guide-
lines.

(2) Board referrals. When a board refers a licensee to the program, the
monitoring entity shall:

(a) Compare the weekly lists of licensees submitted by the program;
and

(b)(A) Report to the licensee’s board when the monitoring entity
receives information from the program that indicates that:

(B) A licensee is substantially noncompliant with the licensee’s mon-
itoring agreement or is no longer participating in the program, but has not
successfully completed the program.

(3) Self-referred licensees. When a licensee is self-referred to the pro-
gram, the monitoring entity:

(a) May not report to the board the licensee’s enrollment, participation
in the program or successful completion of the program;

(b) Shall compare the weekly lists of licensees submitted by the pro-
gram; and

(c) Shall report to the licensee’s board when the monitoring entity
receives information that indicates that a licensee is substantially noncom-
pliant with the licensee’s monitoring agreement or is no longer participat-
ing in the program, but has not successfully completed the program.

(4) The monitoring entity’s reports of licensee substantial non-com-
pliance or failure to complete the program shall include:

(a) A description of the noncompliance;

(b) The independent third-party evaluator’s DSM diagnosis and diag-
nostic code;
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(c) A copy of the licensee’s monitoring agreement; and
(d) A description of the licensee’s employment status.
(5) The monitoring entity shall perform its services in compliance

with applicable federal and state confidentiality laws and regulations.
Stat. Auth.: ORS 409.050 & 676.190
Stats. Implemented: ORS 676.185 - 676.200
Hist.: ADS 3-2010, f. & cert. ef. 7-1-10

Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Standards for payments to Residential Programs.
Adm. Order No.: MHS 9-2010

Filed with Sec. of State: 6-30-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 5-1-2010

Rules Adopted: 309-011-0105,309-011-0110, 309-011-0115
Subject: These all new rules prescribe standards for occupancy pay-
ments in residential facilities.

Rules Coordinator: Richard Luthe—(503) 947-1186

309-011-0105
Purpose

(1) The purpose of OAR 309-011-0105 to 309-011-0115 is to estab-
lish the standards by which the Addictions and Mental Health (AMH)
Division and it’s designees approve payments to licensed residential pro-
grams, funded by the Division or it’s designee, for adult consumers of men-
tal health services.

(2) OAR 309-011-0105 to 309-011-0115 will facilitate a system of
residential services and supports driven by individual needs promoting

recovery and wellness.
Stat. Auth.: ORS 430.210, 409.010, 409.050 & 443 450
Stats. Implemented: ORS 443.400 - 443 460 & 443.991
Hist.: MHS 9-2010, f. 6-30-10, cert. ef. 7-1-10

309-011-0110
Definitions

(1) “Adult” means a person 18 years of age or older, an emancipated
minor and individuals in the Young Adults in Transition (YAT) programs as
designated in contract.

(2) “Community Mental Health Program” (CMHP) means an entity
that is responsible for planning and delivery of services for individuals with
substance use disorders or mental health diagnoses, operated in a specific
geographic area of the state under an intergovernmental agreement or direct
contract with the Addictions and Mental Health Division.

(3) “Division” means the Addictions and Mental Health (AMH)
Division of the Department.

(4) “Individual Services and Support Plan” (ISSP) means a compre-
hensive plan for services and supports coordinated for an individual and his
or her family, as applicable, that is reflective of the assessment and the
intended outcomes of services.

(5) “Occupied” means a specific individual is actively residing in a
designated program living space and is receiving services as defined in
OAR 309-016-0600 to OAR 309-016-0755.

(6) “Occupancy Rate” means the calculated minimum rate of occu-
pancy in a residential program’s Operating Budget that reflects the per-
centage of occupancy needed to meet expenses.

(7) “Operating Budget” means a division approved budget utilizing
division prescribed forms for the purpose of setting rates in residential pro-
grams.

(8) “Population Designation” means any term used to describe an
individual in terms of their legal status or other category, to include but not
limited to those who are civilly committed, admitted voluntarily or under
the jurisdiction of the Psychiatric Security Review Board (PSRB).

(9) “Provider” means an organizational entity, or qualified person
who is contractually affiliated with a Community Mental Health Program
(CMHP) or contracted directly with the Division for the delivery of mental
health services to individuals.

(10) “Residential Program” means all licensed Secure Residential
Treatment Facilities, Residential Treatment Facilities and Residential
Treatment Homes funded by the Addictions and Mental Health (AMH)
Division or it’s designee, to provide services for mental health individuals
approved by the Division or it’s designee.
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(11) “Services” means those activities and treatments described in the
Individual Services and Support Plan (ISSP) that are intended to assist the
individual to transition to recovery from a substance use disorder, problem
gambling disorder or mental health condition.

(12) “Supervision” means the observation and monitoring of individ-
uals by program staff, at intervals necessary in order to maintain safety and
an awareness of the individual’s personal interaction and use of time.

(13) “Vacancy Rate” means the vacancy percentage calculated in a
residential program’s Operating Budget that reflects the vacant days avail-
able per month without impact on funding.

(14) “Wellness” means an approach to healthcare and lifestyle that
emphasizes optimal and holistic physical and mental health and which
encourages optimal quality of life while preventing illness and prolonging

life.
Stat. Auth.: ORS 409.010, 409.050 & 443.450
Stats. Implemented: ORS 430.210, 443.400 - 443 .460 & 443.991
Hist.: MHS 9-2010, f. 6-30-10, cert. ef. 7-1-10

309-011-0115
Provider Compensation

(1) Residential program providers will be compensated for services as
defined in OAR 309-016-0600 to 309-016-0755.

(2) Only one provider may be compensated for each day. Individuals
absent from the residential program on activities under the supervision of
the program staff shall be considered as occupying their designated living
space.

(3) The Division may make a Reserved Service Capacity Payment due
to an acute care/respite admission or based on an Order of Revocation
issued by the Psychiatric Security Review Board. In order to receive such
funding the provider must:

(a) Notify the Division within 48 hours by submitting a Reserved
Service Capacity Payment form via email to: caramh@state.or.us. The
Division will approve/deny the request within 2 business days of receiving
the request.

(b) Receive approval from the Division prior to receiving such pay-
ment.

(c¢) For payment request, submit a contract amendment request and
the approved Reserved Service Capacity Payment Request Form with the
Client Status portion completed, at the end of each approval period.

(d) Use policies, procedures and forms prescribed by the Division for
the notification and request for payment.

(4) All residential program living spaces funded by the Division or it’s
designee will be available to any consumer approved by the Division or its
designee without regard to their population designation or County of
Responsibility.

Stat. Auth.: ORS 409.010, 409.050 & 443.450

Stats. Implemented: ORS 430.210, 443.400 - 443.460 & 443.991
Hist.: MHS 9-2010, f. 6-30-10, cert. ef. 7-1-10

Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Abuse Reporting and Protective Services for Adults
with Developmental Disabilities or Mental Illness.

Adm. Order No.: DHSD 4-2010

Filed with Sec. of State: 6-29-2010

Certified to be Effective: 6-29-10

Notice Publication Date: 6-1-2010

Rules Adopted: 407-045-0370

Rules Amended: 407-045-0250, 407-045-0260, 407-045-0280, 407-
045-0290, 407-045-0300, 407-045-0310, 407-045-0320, 407-045-
0330, 407-045-0340, 407-045-0350, 407-045-0360

Rules Repealed: 407-045-0260(T), 407-045-0290(T), 407-045-
0350(T)

Subject: The Department of Human Services’ (Department) Office
of Investigations and Training (OIT) filed temporary rules, effective
January 1, 2010, that updated the rules in OAR chapter 407, division
45 to comply with the 2009 legislative changes from House Bill
2442. OIT is permanently amending the abuse investigation and pro-
tective services rules in OAR chapter 407, division 45 to comply with
the 2009 legislative changes from House Bill 2442. These amend-
ments expand the definition of abuse in OAR 407-045-0260 for inci-
dents occurring on or after January 1, 2010; adopt OAR 407-045-
0370 for multidisciplinary teams (MDT) including exceptions to
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confidentiality that allow disclosure of client information; add
requirements for notification of investigation outcome to the alleged
victim in OAR 407-045-0320; clarify that timelines for notice of par-
ties and review of investigation reports are measured in working days
in OAR 407-045-0290 and 407-045-0320; describe immunity pro-
visions for employers who share substantiated abuse information
about their employees or former employees in OAR 407-045-0350;
and propose general housekeeping changes to reflect current prac-
tices and improve readability.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-045-0250
Purpose

These rules, OAR 407-045-0250 to 407-045-0370, prescribe stan-
dards and procedures for the investigation of, assessment for, and provision
of protective services in community programs and community facilities,
and the nature and content of the abuse investigation and protective servic-

€s report.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443.825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0200, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0050, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0260
Definitions

As used in OAR 407-045-0250 to 407-045-0370, the following defi-
nitions apply:

(1) “Abuse of an adult with developmental disabilities” means:

(a) “Abandonment” including desertion or willful forsaking by a per-
son who has assumed responsibility for providing care, when that desertion
or forsaking results in harm or places the adult at risk of serious harm.

(b) Death of an adult caused by other than accidental or natural means
or occurring in unusual circumstances.

(c) “Financial exploitation” including:

(A) Wrongfully taking the assets, funds, or property belonging to or
intended for the use of an adult.

(B) Alarming an adult by conveying a threat to wrongfully take or
appropriate money or property of the adult if the adult would reasonably
believe that the threat conveyed would be carried out.

(C) Misappropriating, misusing, or transferring without authorization
any money from any account held jointly or singly by an adult.

(D) Failing to use the income or assets of an adult effectively for the
support and maintenance of the adult. “Effectively” means use of income or
assets for the benefit of the adult.

(d) “Involuntary seclusion” means the involuntary seclusion of an
adult for the convenience of a caregiver or to discipline the adult.
Involuntary seclusion may include placing restrictions on an adult’s free-
dom of movement by restriction to his or her room or a specific area, or
restriction from access to ordinarily accessible areas of the facility, resi-
dence, or program, unless agreed to by the Individual Support Plan (ISP)
team included in an approved Behavior Support Plan (BSP) or included in
a brokerage plan’s specialized support. Restriction may be permitted on an
emergency or short term basis when an adult’s presence would pose a risk
to health or safety.

(e) “Neglect” including:

(A) Active or passive failure to provide the care, supervision, or serv-
ices necessary to maintain the physical and mental health of an adult that
creates a risk of significant harm or results in actual harm to an adult.
Services include but are not limited to the provision of food, clothing, med-
icine, housing, medical services, assistance with bathing or personal
hygiene, or any other services essential to the well-being of the adult

(B) Failure of a caregiver to make a reasonable effort to protect an
adult from abuse.

(f) “Physical abuse” means:

(A) Any physical injury by other than accidental means or that
appears to be at variance with the explanation given for the injury.

(B) Willful infliction of physical pain or injury.

(C) Physical abuse is presumed to cause physical injury, including
pain, to adults otherwise incapable of expressing pain.

(g) “Sexual abuse” including:

(A) Sexual contact with a nonconsenting adult or with an adult con-
sidered incapable of consenting to a sexual act under ORS 163.315.

(B) Sexual harassment, sexual exploitation, or inappropriate exposure
to sexually explicit material or language including requests for sexual
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favors. Sexual harassment or exploitation includes but is not limited to any
sexual contact or failure to discourage sexual contact between an employee
of a community facility or community program, provider, or other caregiv-
er and an adult. For situations other than those involving an employee,
provider, or other caregiver and an adult, sexual harassment or exploitation
means unwelcome physical sexual contact and other physical conduct
directed toward an adult.

(C) Any sexual contact between an employee of a facility or paid care-
giver and an adult served by the facility or caregiver. Sexual abuse does not
mean consensual sexual contact between an adult and a paid caregiver who
is the spouse or partner of the adult.

(D) Any sexual contact that is achieved through force, trickery, threat,
or coercion.

(E) Any sexual contact between an adult with a developmental dis-
ability and a relative of the person with a developmental disability other
than a spouse or partner. “Relative” means a parent, grandparent, children,
brother, sister, uncle, aunt, niece, nephew, half brother, half sister, steppar-
ent, or stepchild.

(F) As defined in ORS 163.305, “sexual contact” means any touching
of the sexual or other intimate parts of a person or causing such person to
touch the sexual or other intimate parts of the actor for the purpose of arous-
ing or gratifying the sexual desire of either party.

(h) “Wrongful restraint” means:

(A) A wrongful use of a physical or chemical restraint, excluding an
act of restraint prescribed by a licensed physician, by any adult support
team approved plan, or in connection with a court order.

(B) “Wrongful restraint” does not include physical emergency
restraint to prevent immediate injury to an adult who is in danger of physi-
cally harming himself or herself or others, provided only that the degree of
force reasonably necessary for protection is used for the least amount of
time necessary.

(i) “Verbal abuse” includes threatening significant physical harm or
causing emotional harm to an adult through the use of:

(A) Derogatory or inappropriate names, insults, verbal assaults, pro-
fanity, or ridicule.

(B) Harassment, coercion, punishment, deprivation, threats, implied
threats, intimidation, humiliation, mental cruelty, or inappropriate sexual
comments.

(C) A threat to withhold services or supports, including an implied or
direct threat of termination of services. “Services” include but are not lim-
ited to the provision of food, clothing, medicine, housing, medical servic-
es, assistance with bathing or personal hygiene, or any other services essen-
tial to the well-being of an adult.

(D) For purposes of this section, verbal conduct includes but is not
limited to the use of oral, written, or gestured communication that is direct-
ed to an adult or within their hearing distance, or sight if gestured, regard-
less of their ability to comprehend. In this circumstance the assessment of
the conduct is based on a reasonable person standard.

(E) The emotional harm that can result from verbal abuse may include
but is not limited to anguish, distress, or fear.

(j) An adult who in good faith is voluntarily under treatment solely by
spiritual means through prayer in accordance with the tenets and practices
of a recognized church or religious denomination by a duly accredited prac-
titioner shall for this reason alone not be considered subjected to abuse.

(2) “Abuse of an adult with mental illness” means:

(a) Death of an adult caused by other than accidental or natural means
or occurring in unusual circumstances.

(b) “Neglect” including:

(A) Active or passive failure to provide the care, supervision, or serv-
ices necessary to maintain the physical and mental health of an adult that
results in actual harm or significant mental injury to an adult. “Services”
include but are not limited to the provision of food, clothing, medicine,
housing, medical services, assistance with bathing or personal hygiene, or
any other services essential to the well-being of the adult.

(B) Failure of a caregiver to make a reasonable effort to protect an
adult from abuse.

(c) “Physical abuse” means:

(A) Any physical injury by other than accidental means or that
appears to be at variance with the explanation given for the injury.

(B) Willful infliction of physical pain or injury.

(C) Physical abuse is presumed to cause physical injury, including
pain, to adults otherwise incapable of expressing pain.

(d) “Sexual abuse” including:

(A) Sexual contact with a nonconsenting adult or with an adult con-
sidered incapable of consenting to a sexual act under ORS 163.315.
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(B) Sexual harassment, sexual exploitation, or inappropriate exposure
to sexually explicit material or language including requests for sexual
favors. Sexual harassment or exploitation includes but is not limited to any
sexual contact or failure to discourage sexual contact between an employee
of a community facility or community program, provider, or other caregiv-
er and an adult. For situations other than those involving an employee,
provider, or other caregiver and an adult, sexual harassment or exploitation
means unwelcome physical sexual contact including requests for sexual
favors and other physical conduct directed toward an adult.

(C) Any sexual contact between an employee of a facility or paid care-
giver and an adult served by the facility or caregiver. Sexual abuse does not
mean consensual sexual contact between an adult and a paid caregiver who
is the spouse or partner of the adult.

(D) Any sexual contact that is achieved through force, trickery, threat,
or coercion.

(E) As defined in ORS 163.305, “sexual contact” means any touching
of sexual or other intimate parts of a person or causing such person to touch
sexual or other intimate parts of the actor for the purpose of arousing or
gratifying the sexual desire of either party.

(e) For the purpose of section (2) of this rule, the following definitions
apply:

(A) “Employee” means an individual who provides a program service
or who takes part in a program service and who receives wages, a salary, or
is otherwise paid by the program for providing the service.

(B) “Program staff” means an employee or individual who, by con-
tract with the program, provides a service and who has the applicable com-
petencies, qualifications, and certification, required by the Integrated
Services and Supports Rule (ISSR) (OAR 309-032-1500 to 309-032-1565)
to provide the service.

(C) “Provider” means a qualified individual or an organizational enti-
ty operated by or contractually affiliated with a community mental health
program, or contracted directly with the Department of Human Services’
(Department) Addictions and Mental Health Division (AMH) for the direct
delivery of mental health services and supports.

(D) “Volunteer” means an individual who provides a program service
or who takes part in a program service and who is not an employee of the
program and is not paid for services. The services must be non-clinical
unless the individual has the required credentials to provide a clinical serv-
ice.

(E) In addition to the definitions of abuse in section (2)(a) through (d),
abuse also has the following meanings for employees, program staff,
providers, and volunteers:

(i) “Abandonment” including desertion or willful forsaking by an
individual who has assumed responsibility for providing care when the
desertion or forsaking results in harm or places the adult at a risk of serious
harm.

(i) “Financial exploitation” including:

(I) Wrongfully taking the assets, funds, or property belonging to or
intended for the use of an adult.

(IT) Alarming an adult by conveying a threat to wrongfully take or
appropriate money or property of the adult if the adult would reasonably
believe that the threat conveyed would be carried out.

(IIT) Misappropriating, misusing, or transferring without authoriza-
tion any money from any account held jointly or singly by an adult.

(IV) Failing to use the income or assets of an adult effectively for the
support and maintenance of the adult. “Effectively” means use of income or
assets for the benefit of the adult.

(iii) “Involuntary Seclusion” means the involuntary seclusion of an
adult for the convenience of a caregiver or to discipline the adult.
Involuntary seclusion may include placing restrictions on an adult’s free-
dom of movement by restriction to his or her room or a specific area or
restriction from access to ordinarily accessible areas of the facility, resi-
dence, or program unless agreed to by the treatment plan. Restriction may
be permitted on an emergency or short term basis when an adult’s presence
would pose a risk to health or safety.

(iv) “Neglect” including active or passive failure to provide the care,
supervision, or services necessary to maintain the physical and mental
health of an adult that creates a significant risk of harm to an adult or results
in actual harm or significant mental injury to an adult. Services include but
are not limited to the provision of food, clothing, medicine, housing, med-
ical services, assistance with bathing or personal hygiene, or any other serv-
ices essential to the well-being of the adult.

(v) “Verbal abuse” includes threatening significant physical harm or
causing emotional harm to an adult through the use of:
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(I) Derogatory or inappropriate names, insults, verbal assaults, pro-
fanity, or ridicule.

(IT) Harassment, coercion, punishment, deprivation, threats, implied
threats, intimidation, humiliation, mental cruelty, or inappropriate sexual
comments.

(IIT) A threat to withhold services or supports, including an implied or
direct threat of termination of services. “Services” include but are not lim-
ited to the provision of food, clothing, medicine, housing, medical servic-
es, assistance with bathing or personal hygiene, or any other services essen-
tial to the well-being of an adult.

(IV) For purposes of this section, verbal conduct includes but is not
limited to the use of oral, written, or gestured communication that is direct-
ed to an adult or within their hearing distance or sight, regardless of their
ability to comprehend. In this circumstance the assessment of the conduct
is based on a reasonable person standard.

(V) The emotional harm that can result from verbal abuse may include
but is not limited to anguish, distress, or fear.

(vi) “Wrongful restraint” means:

(I) A wrongful use of a physical or chemical restraint excluding an act
of restraint prescribed by a licensed physician pursuant to OAR 309-033-
0730.

(II) Abuse does not include physical emergency restraint to prevent
immediate injury to an adult who is in danger of physically harming him-
self or herself or others, provided that only the degree of force reasonably
necessary for protection is used for the least amount of time necessary.

(f) An adult who in good faith is voluntarily under treatment solely by
spiritual means through prayer in accordance with the tenets and practices
of a recognized church or religious denomination by a duly accredited prac-
titioner shall for this reason alone not be considered subjected to abuse.

(3) “Abuse Investigation and Protective Services Report” means a
completed report.

(4) “Adult” means an adult who is 18 years of age or older who:

(a) Has a developmental disability and is currently receiving services
from a community program or facility or was previously determined eligi-
ble for services as an adult by a community program or facility; or

(b) Has a mental illness and is receiving services from a community
program or facility.

(c) Receives services from a community program or facility or care
provider which is licensed or certified by or contracts with the Department;
and

(d) Is the alleged abuse victim.

(5) “Adult protective services” means the necessary actions taken to
prevent abuse or exploitation of an adult, to prevent self-destructive acts,
and to safeguard an allegedly abused adult’s person, property, or funds.

(6) “Brokerage” or “Support service brokerage” means an entity, or
distinct operating unit within an existing entity, that performs the functions
listed in OAR 411-340-0120(1)(a) to (g) associated with planning for and
implementation of support services for an adult with developmental dis-
abilities.

(7) “Caregiver” means an individual or facility that has assumed
responsibility for all or a portion of the care of an adult as a result of a con-
tract or agreement.

(8) “Community facility” means a community residential treatment
home or facility, community residential facility, adult foster home, commu-
nity residential training home or facility, or a facility approved by AMH for
acute care services or crisis respite.

(9) “Community program” means the community mental health or
developmental disabilities program as established in ORS 430.610 to
430.695.

(10) “Designee” means the community program.

(11) “Department” means the Department of Human Services.

(12) “Inconclusive” means there is insufficient evidence to conclude
the alleged abuse occurred or did not occur by a preponderance of the evi-
dence. The inconclusive determination may be used only in the following
circumstances:

(a) After diligent efforts have been made, the protective services
investigator is unable to locate the person alleged to have committed the
abuse, or cannot locate the alleged victim or another individual who might
have information critical to the investigation; or

(b) Relevant records or documents are unavailable, or there is con-
flicting or inconsistent information from witnesses, documents, or records
with the result that after the investigation is complete, there is insufficient
evidence to support a substantiated or not substantiated conclusion.
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(13) “Law enforcement agency” means any city or municipal police
department, county sheriff’s office, the Oregon State Police, or any district
attorney.

(14) “Mandatory reporter” means any public or private official who,
while acting in an official capacity, comes in contact with and has reason-
able cause to believe that an adult has suffered abuse, or that any individual
with whom the official comes in contact while acting in an official capaci-
ty has abused an adult. Pursuant to ORS 430.765(2), psychiatrists, psy-
chologists, clergy, and attorneys are not mandatory reporters with regard to
information received through communications that are privileged under
ORS 40.225 to 20.295.

(15) “Not substantiated”” means the preponderance of evidence estab-
lishes the alleged abuse did not occur.

(16) “OIT” means the Department’s Office of Investigations and
Training.

(17) “Provider agency” means an entity licensed or certified to pro-
vide services, or which is responsible for the management of services to
clients.

(18) “Public or private official” means:

(a) Physician, naturopathic physician, osteopathic physician, psychol-
ogist, chiropractor, or podiatrist, including any intern or resident;

(b) Licensed practical nurse, registered nurse, nurse’s aide, home
health aide, or employee of an in-home health services organization;

(c) Employee of the Department, county health department, commu-
nity mental health or developmental disabilities program, or private agency
contracting with a public body to provide any community mental health
services;

(d) Peace officer;

(e) Member of the clergy;

(f) Licensed clinical social worker;

(g) Physical, speech, or occupational therapist;

(h) Information and referral, outreach, or crisis worker;

(i) Attorney;

(j) Firefighter or emergency medical technician; or

(k) Any public official who comes in contact with adults in the per-
formance of the official’s duties.

(19) “Substantiated” means that the preponderance of evidence estab-
lishes the abuse occurred.

(20) “Unbiased investigation” means an investigation that is conduct-
ed by a community program that does not have an actual or potential con-

flict of interest with the outcome of the investigation.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443.460, 443.705-443.825
Hist.: MHD 5-1994, . 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0210, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0060, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 12-2009(Temp), f. 12-
31-09, cert. ef. 1-1-10 thru 6-29-10; DHSD 4-2010, f. & cert. ef. 6-29-10

407-045-0280
Training for Adults Investigating Reports of Alleged Abuse

(1) The Department shall provide sufficient and timely training and
consultation to community programs to ensure that the community program
is able to conduct a thorough and unbiased investigation and reach a con-
clusion about the abuse. Training shall include initial and continuing edu-
cation of any individual designated to conduct protective services investi-
gations.

(2) The training shall address the cultural and social diversity of the

State of Oregon.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443 825
Hist.. OMAP 87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0080,
DHSD 5-2007, f. 6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-
2010, f. & cert. ef. 6-29-10

407-045-0290
General Duties of the Community Program and Initial Action on
Report of Alleged Abuse

(1) For the purpose of carrying out these rules, community programs
are Department designees.

(2) If mandatory reporters have reasonable cause to believe abuse has
occurred, the reporter must report the abuse to the community program and
to a local law enforcement agency when the reporter believes a crime may
have been committed.

(3) Each community program shall designate at least one employee to
conduct protective services investigations. Community programs shall
require their designated protective services investigators to participate in
training and to demonstrate an understanding of investigative core compe-
tencies.
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(4) If the Department or community program has reasonable cause to
believe abuse occurred, it must immediately notify the appropriate public
licensing or certifying agency and provide a copy of the abuse investigation
and completed protective services report.

(5) If the Department or community program has reasonable cause to
believe that an individual licensed or certified by any state agency to pro-
vide care has committed abuse, it must immediately notify the appropriate
state licensing or certifying agency and provide that agency with a copy of
the abuse investigation and completed protective services report.

(6) The Department or community program may share information
prior to the completion of the abuse investigation and protective services
report if the information is necessary for:

(a) The provision of protective services; or

(b) The function of licensing and certifying agencies or law enforce-
ment agencies.

(7) Each community program must establish an after hours reporting
system.

(8) Upon receipt of any report of alleged abuse or upon receipt of a
report of a death that may have been caused by other than accidental or nat-
ural means, the community program must begin:

(a) Investigation into the nature and cause of the alleged abuse within
one working day of receipt of the report to determine if abuse occurred or
whether a death was caused by abuse;

(b) Assessment of the need for protective services; and

(c) Provision of protective services, if protective services are needed.

(9) The community program receiving a report alleging abuse must
document the information required by ORS 430.743(1) and any additional
reported information. The community program must attempt to elicit the
following information from the individual making a report:

(a) The name, age, and present location of the adult;

(b) The names and addresses of the adult’s programs or facilities
responsible for the adult’s care;

(c) The nature and extent of the alleged abuse, including any evidence
of previous abuse of the adult or evidence of previous abuse by the person
alleged to have committed the abuse;

(d) Any information that led the individual making the report to sus-
pect abuse had occurred;

(e) Any information that the individual believes might be helpful in
establishing the cause of the abuse and the identity of the person alleged to
have committed the abuse; and

(f) The date of the incident.

(10) The community program shall maintain all reports of abuse in a
confidential location.

(11) If there is reason to believe a crime has been committed, the com-
munity program must contact the law enforcement agency with jurisdiction
in the county where the report is made.

(12) If there is reasonable cause to believe that abuse has occurred, the
community program must determine if the adult is in danger or in need of
immediate protective services and shall provide those services immediate-
ly. Under these circumstances, the community program must also advise
the provider agency, brokerage, or guardian about the allegation, and must
include any information appropriate or necessary for the health, safety, and
best interests of the adult in need of protection.

(13) The community program shall immediately, but no later than one
working day, notify the Department it has received a report of abuse, in the
format provided by the Department.

(14) If the community program determines from the report that there
is no reasonable cause to believe abuse occurred, the community program
shall notity the provider agency or brokerage within five working days that
a protective services investigation shall not commence and explain the rea-
sons for that decision. The community program shall document the notice
and maintain a record of all notices.

(15) If the community program determines that a report will be
assigned for investigation, the community program must notity the provider
agency, brokerage, guardian, and any other individual with responsibility
for providing services and protection, unless doing so would compromise
the safety, health, or best interests of the adult in need of protection, or
would compromise the integrity of the abuse investigation or a criminal
investigation. The notice shall include information that the case shall be
assigned for investigation, identify the investigator, and provide informa-
tion regarding how the assigned investigator may be contacted. The notice
must be provided within five working days from the date the report was
received.

(16) The community program or law enforcement agency shall notify
the appropriate medical examiner in cases where the community program
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or law enforcement agency finds reasonable cause to believe that an adult
has died as a result of abuse or where the death occurred under suspicious

or unknown circumstances.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 .460, 443.705-443.825
Hist.: MHD 5-1994, . 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0230, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0090, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 12-2009(Temp), f. 12-
31-09, cert. ef. 1-1-10 thru 6-29-10; DHSD 4-2010, f. & cert. ef. 6-29-10

407-045-0300
Investigation of Alleged Abuse

(1) Investigation of abuse shall be thorough and unbiased.
Community programs may not investigate allegations of abuse made
against employees of the community program. Investigations of communi-
ty program staff shall be conducted by the Department or other communi-
ty programs not subject to an actual or potential conflict of interest.

(2) In conducting an abuse investigation, the investigator must:

(a) Make in-person contact with the adult;

(b) Interview the adult, witnesses, the person alleged to have commit-
ted the abuse, and other individuals who may have knowledge of the facts
of the abuse allegation or related circumstances. Interviews must be con-
ducted in-person where practicable. The investigator must attempt to elicit
the date of birth for each individual interviewed and shall obtain the date of
birth of any person alleged to have committed the alleged abuse;

(c) Review all evidence relevant and material to the complaint; and

(d) Photograph the adult consistent with forensic guidelines, or
arrange for the adult to be photographed, to preserve evidence of the alleged
abuse and of the adult’s physical condition at the time of investigation,
unless the adult knowingly refuses.

(3) All records necessary for the investigation shall be available to the
community program for inspection and copying. A community facility shall
provide community programs access to employees, the adult, and the prem-
ises for investigation purposes.

(4) When a law enforcement agency is conducting a criminal investi-
gation of the alleged abuse, the community program shall also perform its
own investigation as long as it does not interfere with the law enforcement
agency investigation under the following circumstances:

(a) There is potential for action by a licensing or certifying agency;

(b) Timely investigation by law enforcement is not probable; or

(c) The law enforcement agency does not complete a criminal inves-
tigation.

(5) When a law enforcement agency is conducting an investigation of
the alleged abuse, the community program must communicate and cooper-

ate with the law enforcement agency.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443.825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0240, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0100, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0310
Assessment for and Provision of Protective Services to the Adult

The community program shall ensure that appropriate and necessary
protective services are provided to the adult to prevent further abuse and
must be undertaken in a manner that is least intrusive to the adult and pro-
vide for the greatest degree of independence available within existing
resources. Assessment for the provision of protective services may include:

(1) Arranging for the immediate protection of the adult;

(2) Contacting the adult to assess his or her ability to protect his or her
own interest or give informed consent;

(3) Determining the ability of the adult to understand the nature of the
protective service and his or her willingness to accept services;

(4) Coordinating evaluations to determine or verify the adult’s physi-
cal and mental status, if necessary;

(5) Assisting in and arranging for appropriate services and alternative
living arrangements;

(6) Assisting in or arranging the medical, legal, financial, or other nec-
essary services to prevent further abuse;

(7) Providing advocacy to assure the adult’s rights and entitlements
are protected; and

(8) Consulting with the community facility, program, brokerage, or
others as appropriate in developing recommendations or requirements to

prevent further abuse.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443 825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0250, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0110, DHSD 5-2007, .
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6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef.
6-29-10

407-045-0320
Abuse Investigation and Protective Services Report

(1) The Department shall provide abuse investigation and protective
services report formats.

(2) Upon completion of the investigation and within 45 calendar days
of the date the community program determines a report alleging abuse shall
be assigned for investigation, the community programs shall prepare an
abuse investigation and protective services report. This 45-day time period
does not include an additional five-working day period allowing OIT to
review and approve the report. The protective services report shall include:

(a) A statement of the allegations being investigated, including the
date, location, and time;

(b) A list of protective services provided to the adult;

(c) An outline of steps taken in the investigation, a list of all witness-
es interviewed, and a summary of the information provided by each wit-
ness;

(d) A summary of findings and conclusion concerning the allegation
of abuse;

(e) A specific finding of “substantiated,” “inconclusive,” or “not sub-
stantiated”;

(f) A plan of action necessary to prevent further abuse of the adult;

(g) Any additional corrective action required by the community pro-
gram and deadlines for completing these actions;

(h) A list of any notices made to licensing or certifying agencies;

(i) The name and title of the individual completing the report; and

(j) The date the report is written.

(3) In cases where, for good cause shown, the protective services
investigator cannot complete the report within 45 days, the investigator
shall submit a request for time extension to OIT.

(a) An extension may be granted for good cause shown which
includes but is not limited to:

(A) When law enforcement is conducting an investigation;

(B) A material party or witness is temporarily unavailable;

(C) New evidence is discovered;

(D) The investigation is complex (e.g. large numbers of witnesses
need to be interviewed taking into account scheduling difficulties and lim-
itations, consultation with experts, or a detailed review of records over an
extended period of time is required); or

(E) For some other mitigating reason.

(b) When granting an extension, OIT shall consult with the program
about the need for an extension and determine the length of the extension
as necessary.

(c) The community program shall notify the provider agency, broker-
age, and guardian when an extension is granted and advise them of the new
report due date.

(4) A copy of the final abuse investigation and protective services
report shall be provided to the Department within five working days of the
report’s completion and approval by OIT.

(5) The community program must provide notice of the outcome of
the investigation, or assure that notice is provided to the alleged victim,
guardian, provider agency and brokerage, accused person, and to any law
enforcement agency which previously received notice of the initial report.
Notice of outcome shall be provided to a reporter upon the reporter’s
request. Notice of outcome must be made within five working days after the
date the case is completed and approved by OIT. The community program
must document how the notice was provided.

(6) A centralized record of all abuse investigation and protective serv-
ices reports shall be maintained by community programs for all abuse
investigations conducted in their county, and by the Department for all

abuse investigations in the state.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443 .825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0260, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0120, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0330
Disclosure of the Abuse Investigation and Protective Services Report
and Related Documents

(1) Portions of the abuse investigation and protective services report
and underlying investigatory documents are confidential and are not avail-
able for public inspection. Pursuant to ORS 430.763, names of abuse
reporters, witnesses, and the alleged abuse victim are confidential and shall
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not be available for public inspection. Investigatory documents, including
portions of the abuse investigation and protective services report that con-
tains “individually identifiable health information,” as that term is defined
under ORS 192.519 and 45 CFR160.103, are confidential under federal
Health Insurance Portability and Accountability Act (HIPAA) privacy rules,
45 CFR Parts 160 and 164, and ORS 192.520 and 179.505-179.509.

(2) Notwithstanding section (1) of this rule, the Department shall
make confidential information available, including any photographs if
appropriate, to any law enforcement agency, public agency that licenses or
certifies facilities or licenses or certifies the individuals practicing therein,
and any public agency providing protective services for the adult. The
Department shall make the protective services report and underlying inves-
tigatory materials available to any private agency providing protective serv-
ices for the adult and to the protection and advocacy system designated pur-
suant to ORS 192.517(1).

(3) Individuals or entities receiving confidential information pursuant
to this rule shall maintain the confidentiality of the information and shall
not redisclose the confidential information to unauthorized individuals or
entities, as required by state or federal law.

(4) The community program shall prepare a redacted version of the
final completed abuse investigation report within 10 days after the date of
the final report. The redacted report shall not contain any confidential infor-
mation which is prohibited from disclosure pursuant to state or federal law.
The redacted report shall be submitted to the provider agency and broker-
age.

(5) The community program shall provide a redacted version of the
written report to the public for inspection upon written request.

(6) When the abuse investigation and protective services report is con-
ducted by a community program as the Department’s designee, the protec-
tive services investigation may be disclosed pursuant to this rule either by

the community program or the Department.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443 .400-443 460, 443.705-443 825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0270, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0130, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0340
Prohibition Against Retaliation

(1) A community facility, community program, or individual shall not
retaliate against any individual who reports suspected abuse in good faith,
including the adult.

(2) Any community facility, community program, or individual that
retaliates against any individual because of a report of suspected abuse shall
be liable, according to ORS 430.755, in a private action to that individual
for actual damages and, in addition, a civil penalty up to $1,000, notwith-
standing any other remedy provided by law.

(3) Any adverse action creates a presumption of retaliation if taken
within 90 days of a report of abuse. For purposes of this subsection,
“adverse action” means any action taken by a community facility, commu-
nity program, or individual involved in a report against the individual mak-
ing the report or against the adult because of the report and includes but is
not limited to:

(a) Discharge or transfer from the community facility, except for clin-
ical reasons;

(b) Termination of employment;

(c) Demotion or reduction in remuneration for services; or

(d) Restriction or prohibition of access to the community facility or its
residents.

(4) Adverse action may also be evidence of retaliation after 90 days

even though the presumption no longer applies.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 .460, 443.705-443 825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0280, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0140, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0350
Immunity of Individuals Making Reports in Good Faith

(1) Any individual who makes a good faith report and who had rea-
sonable grounds for making the report shall have immunity from civil lia-
bility with respect to having made the report.

(2) The reporter shall have the same immunity in any judicial pro-
ceeding resulting from the report as may be available in that proceeding.

(3) An individual who has personal knowledge that an employee or
former employee of the adult was found to have committed abuse is
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immune from civil liability for the disclosure to a prospective employer of

the employee of known facts concerning the abuse.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443.460, 443.705-443.825
Hist.. OMAP 87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0150,
DHSD 5-2007, f. 6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 12-
2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-29-10; DHSD 4-2010, f. & cert. ef. 6-29-10

407-045-0360
Department Investigation of Alleged Abuse

(1) If determined necessary or appropriate, the Department may con-
duct an investigation rather than allow the community program to investi-
gate the alleged abuse or in addition to the investigation by the community
program. Under such circumstances, the community program must receive
authorization from the Department before conducting any separate investi-
gation.

(2) The community program shall make all records necessary for the
investigation available to the Department for inspection and copying. The
community facilities and community programs must provide the
Department access to employees, the adult, and the premises for investiga-

tion purposes.
Stat. Authority: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443.460, 443.705-443.825
Hist.: MHD 5-1994, f. 8-22-94 & cert. ef. 9-1-94; Renumbered from 309-040-0290, OMAP
87-2004, f. 11-10-04, cert. ef. 12-1-04; Renumbered from 410-009-0160, DHSD 5-2007, f.
6-29-07, cert. ef. 7-1-07; DHSD 3-2009, f. & cert. ef. 5-1-09; DHSD 4-2010, f. & cert. ef. 6-
29-10

407-045-0370
County Multidisciplinary Teams

(1) The community program must participate in its county
Multidisciplinary Team (MDT) to coordinate and collaborate on protective
services for the abuse of adults with developmental disabilities or mental
illness or both.

(2) All confidential information protected by state and federal law that
is shared or obtained by MDT members in the exercise of their duties on
the MDT is confidential and may not be further disclosed except as
permitted by law.

(3) The community program or OIT shall provide an annual report to
the MDT reporting the number of investigated and substantiated allegations
of abuse of adults and the number referred to law enforcement in the

county.
Stat. Auth.: ORS 179.040 & 409.050
Stats. Implemented: ORS 430.735-430.765, 443.400-443 460, 443.705-443 825
Hist.: DHSD 4-2010, f. & cert. ef. 6-29-10

Rule Caption: Abuse Reporting and Protective Services in
Children’s Care Provider (CCP) Settings.

Adm. Order No.: DHSD 5-2010

Filed with Sec. of State: 6-30-2010

Certified to be Effective: 7-1-10

Notice Publication Date: 6-1-2010

Rules Amended: 407-045-0800, 407-045-0810,407-045-0820, 407-
045-0830, 407-045-0850, 407-045-0860, 407-045-0870, 407-045-
0880, 407-045-0890, 407-045-0900, 407-045-0910, 407-045-0920,
407-045-0930, 407-045-0940, 407-045-0950, 407-045-0960, 407-
045-0970, 407-045-0980

Subject: These rules are being amended to provide additional clar-
ification for definitions; to provide for a right of review for provider
agencies substantiated for abuse, to permit accused persons to have
peer support during abuse investigation interviews, to clarify the time
frame for completion of abuse investigations, and to describe the
membership on the substantiation review panel.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-045-0800
Scope

These rules (OAR 407-045-0800 to 407-045-0980) prescribe stan-
dards and procedures for investigating, assessing, and providing protective
services in certain therapeutic or treatment programs, when abuse or neg-
lect of a child is reported to have occurred. Specifically, these rules govern
children’s residential care agencies, day treatment programs, therapeutic
boarding schools, foster care agencies, and outdoor youth programs (here-
after, “children’s care providers” or “CCPs”). These rules also set forth the
nature and content of the abuse investigation, the protective services report,

and review rights and procedure.
Stat. Auth.: ORS 409.050 & 418.005
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Stats. Implemented: ORS 409.185,418.015, 418.205-418.327, & 419B.005-419B.050
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0810
General Policy and Applicability

(1) Every child deserves safe, respectful, and dignified treatment pro-
vided in a caring environment. All CCPs governed by these rules, and their
staff, shall conduct themselves in such a manner that children are free from
abuse.

(2) In these rules, the term “abuse” is defined in some detail because
of the unique vulnerabilities of children served by CCPs and the nature of
the settings where abuse may occur. All forms of abuse are prohibited.
CCPs and their staff must always be aware of the potential for abuse in
interactions with children.

(3) These rules govern reports of abuse or neglect in which the CCP,
or its staff, is reported to be responsible. All such reports shall be investi-
gated by the Department of Human Services’s (Department) Office of
Investigations and Training (OIT).

(4) OIT shall evaluate each case based on available facts and on the
individual circumstances of the child, including the child’s particular vul-
nerabilities.

(5) Nothing in these rules relieves any mandatory reporter, including
a CCP, from reporting abuse or neglect alleged to have been caused by other
individuals, including but not limited to family members. Those reports
shall continue to be investigated by the Department’s Children, Adults and

Families Division (CAF) or by law enforcement.
Stat. Auth: ORS 409.050, 418.005 & 418.189
Stats. Implemented: ORS 418.189 & 418.205 — 418.327
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, . 6-30-10, cert. ef. 7-1-10

407-045-0820
Definitions

The following definitions apply to OAR 407-045-0800 through 407-
045-0980:

(1) “Abuse” includes but is not limited to:

(a) Any assault, as defined in ORS Chapter 163, of a child and any
physical injury to a child which has been caused by other than accidental
means, including any injury which appears to be at variance with the expla-
nation given of the injury.

(b) Any mental injury to a child, which shall include only observable
and substantial impairment of the child’s mental or psychological ability to
function caused by cruelty to the child, with due regard to the culture of the
child.

(c) Rape of a child, which includes but is not limited to rape, sodomy,
unlawful sexual penetration, and incest, as defined in ORS chapter 163.

(d) Sexual abuse, as defined in ORS Chapter 163.

(e) Sexual exploitation which includes but is not limited to:

(A) Contributing to the sexual delinquency of a minor, as defined in
ORS chapter 163, and any other conduct which allows, employs, authoriz-
es, permits, induces, or encourages a child to engage in the performing for
people to observe or the photographing, filming, tape recording, or other
exhibition which, in whole or in part, depicts sexual conduct or contact, as
defined in ORS 167.002 or described in ORS 163.665 and 163.670;

(B) Sexual abuse involving a child or rape of a child, but not includ-
ing any conduct which is part of any investigation conducted pursuant to
ORS 419B.020 or which is designed to serve educational or other legiti-
mate purposes; or

(C) Allowing, permitting, encouraging, or hiring a child to engage in
prostitution, as defined in ORS chapter 167.

(f) Negligent treatment or maltreatment of a child which includes but
is not limited to failure to provide adequate food, clothing, shelter, or med-
ical care that is likely to endanger the child’s health or welfare.

(g) Threatened harm to a child, which means subjecting a child to a
substantial risk of harm to the child’s health or welfare.

(h) Buying or selling an individual under 18 years of age, as described
in ORS 163.537.

(i) Permitting an individual under 18 years of age to enter or remain
in or upon premises where methamphetamines are being manufactured.

(j) Unlawful exposure to a controlled substance, as defined in ORS
475.005, that subjects a child to a substantial risk of harm to the child’s
health or safety.

(2) “Child” means an unmarried individual under 18 years of age.

(3) “Children’s care provider (CCP)” means a licensed residential
care agency, day treatment program, foster care agency, therapeutic board-
ing school, or outdoor youth program that has assumed responsibility for all
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or a portion of the care of a child. The term includes the CCP’s employees,
agents, contractors and their employees, and volunteers.

(4) “Day treatment program” means a licensed CCP that provides day
treatment services.

(5) “Day treatment services” means comprehensive, interdisciplinary,
nonresidential, community based, psychiatric treatment, family treatment,
and therapeutic activities integrated with an accredited education program
provided to children with emotional disturbances.

(6) “Department” means the Department of Human Services.

(7) “Designated medical professional” means a medical professional
as defined in ORS 418.747 who has been trained to conduct child abuse
medical assessments pursuant to ORS 418.782.

(8) “Foster care agency” means a licensed child-caring agency that
offers to place children by taking physical custody of and then placing the
children in homes certified by that agency.

(9) “Inconclusive” means a preponderance of evidence is not avail-
able to determine whether the alleged abuse did or did not occur. Evidence
may be inconclusive because relevant witnesses, documents, or records are
unavailable, or because there is conflicting or inconsistent information from
witnesses, documents, or records, with the result that at the conclusion of
the investigation there is insufficient evidence to support a “substantiated”
or a “not substantiated” conclusion.

(10) “Legal finding” means a court or administrative finding, judg-
ment, order, stipulation, plea, or verdict that determines who was responsi-
ble for the child abuse that is the subject of an OIT substantiation.

(11) “Likely to endanger the health or welfare of the child” means
negligent treatment or maltreatment that is likely to result in harm to the
child, based on the available facts, and on the individual child’s particular
physical, emotional, behavioral, or mental health needs, circumstances, or
vulnerabilities.

(12) “Maltreatment” means any action toward a child which carries a
risk of harm to the child’s physical, emotional, behavioral, or mental health
or welfare. Examples of staff behaviors that must be reported as potential
abuse by maltreatment include but are not limited to the willful infliction of
pain or injury (e.g. hitting, kicking, pushing, arm twisting, head twisting,
etc.); exposure to domestic violence; inappropriate or excessive force dur-
ing a containment hold or restraint; or other physical contact with the child
inconsistent with prescribed treatment or care. All injuries during a restraint
or hold must be reported, including minor injuries. Other behaviors that
must be reported include the use of derogatory names, phrases, profanity,
ridicule, harassment, intimidation, or coercion. While such behaviors do not
automatically mean abuse has occurred, such actions may be abuse if the
investigation determines the actions were likely to endanger the child’s
health or welfare.

(13) “Mandatory reporter” means an individual or entity having a
duty to report as defined in ORS 419B.005 to 419B.050.

(14) “Negligent treatment” means failure to perform duties or failure
to take action required to protect the child’s health or welfare. Examples of
staff behaviors that must be reported as potential abuse by negligent treat-
ment include but are not limited to failure to supervise a child or failure to
intervene when a child needs assistance or care. While such failures do not
automatically mean abuse has occurred, such actions may be abuse if the
investigation determines the failures were likely to endanger the child’s
health or welfare.

(15) “Not substantiated” means the allegation is unfounded because
the investigator concludes there is no reasonable cause to believe abuse
occurred based on the available evidence.

(16) “OIT” means the Department’s Office of Investigations and
Training.

(17) “OIT investigator” means an employee of the Department’s OIT
who is authorized and trained to investigate reports of child abuse or neg-
lect under these rules.

(18) “OIT Substantiation Review Committee (OSRC)” means a group
of three Department employees selected by the Department’s Deputy
Director or designee, none of whom was involved in any part of the inves-
tigation that resulted in the OIT substantiation under review. The commit-
tee must consist of Department employees who are knowledgeable about
the dynamics of child abuse and neglect, including the assessment or inves-
tigation of child abuse and neglect, and Department employees with knowl-
edge of abuse investigations, especially where abuse is alleged to have
occurred in out-of-home settings.

(19) “Outdoor youth program” means a licensed program that pro-
vides, in an outdoor living setting, services to youth who are enrolled in the
program because they have behavioral or mental problems, or problems
with abuse of alcohol or drugs. “Outdoor youth program” does not include
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any program, facility, or activity operated by a governmental entity, operat-
ed or affiliated with the Oregon Youth Conservation Corps, or licensed by
the Department as a child-caring agency under other Department authority.
It does not include outdoor activities for youth designed to be primarily
recreational such as YMCA, Outward Bound, Boy Scouts, Girl Scouts,
Campfire, church groups, or other similar activities.

(20) “Person” means the person OIT has reasonable cause to believe
is responsible for child abuse in a substantiated OIT report, and about
whom a substantiated finding has been made.

(21) “Protective action” means a set of services or activities under-
taken to address and meet a child’s safety needs after a report of abuse has
been received by OIT.

(22) “Residential care agency” means a licensed child-caring agency
that provides services to children 24 hours a day.

(23) “Substantiated” means that a preponderance of evidence estab-
lishes the alleged abuse occurred.

(24) “Suspicious physical injury” is defined in ORS 419B.005 and
includes but is not limited to burns or scalds; extensive bruising or abra-
sions on any part of the body; bruising, swelling, or abrasions on the head,
neck, or face; fractures of any bone in a child under the age of three; mul-
tiple fractures in a child of any age; dislocations, soft tissue swelling, or
moderate to severe cuts; loss of the ability to walk or move normally
according to the child’s developmental ability; unconsciousness or difficul-
ty maintaining consciousness; multiple injuries of different types; injuries
causing serious or protracted disfigurement or loss or impairment of the
function of any bodily organ; or any other injury that threatens the physical
well-being of the child.

(25) “Therapeutic boarding school” means a licensed organization or
a program in an organization that:

(a) Is primarily a school and not a residential care agency;

(b) Provides educational services and care to children 24 hours a day;
and

(c) Holds itself out as serving children with emotional or behavioral
problems, providing therapeutic services, or ensuring that children receive

therapeutic services.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 409.185,418.005,418.189,418.205-418.327,418.747, 419B .005-
419B.050 & 419B.328
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0830
Training of Children’s Care Providers

(1) The Department shall provide training and consultation to CCPs
to identify abuse and to prevent abuse from occurring.

(2) The Department shall provide training to assist CCPs to under-
stand the abuse investigation process and the CCP’s responsibility in coop-

erating with the investigation.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.189 & 418.702
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0850
Responsibilities of the CCP

(1) CCPs and their staff are mandatory reporters governed by ORS
419B.005 to 419B.050. Mandatory reporters must immediately report when
they have reasonable cause to believe any child with whom they have come
in contact has suffered abuse or that any person with whom they have come
in contact has abused a child. For purposes of reporting, the belief need
only be a reasonable suspicion, and does not need to rise to the level of
probable cause. All reports must be made verbally or in writing to the
Department or to a law enforcement agency within the county where the
individual making the report is located at the time of the contact.

(2) Concurrent with reporting the suspected abuse or neglect of a
child, CCPs shall immediately assess the safety of the child and take any
action necessary to remove the child from danger and keep the child safe.
CCPs shall cooperate with OIT in establishing a safety plan for the child
who is the subject of the report, and for other children who may be at risk
of abuse or neglect. In establishing a safety plan, CCPs may not take any
actions beyond determining:

(a) Whether the alleged victim is in danger or in need of immediate
protective services, in light of the nature of the report; and

(b) Whether any immediate personnel action needs to be taken.

(c) When taking protective action as described in section (2) above,
the CCP may not conduct an internal investigation without prior authoriza-
tion from OIT. For purposes of this section, a prohibited internal investiga-
tion includes:
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(A) Interviews with the alleged victim, witnesses, the accused person,
or any other individual or witness who may have knowledge of the facts of
the abuse allegation or related circumstances that include questions beyond
those necessary for immediate protection of the child or other children; or

(B) Review of relevant evidence, other than the initial report or other
documents necessary for immediate protection of the child or other chil-
dren.

(3) CCPs shall document all reports of suspected abuse or neglect of
a child including, to the extent possible, the following information:

(a) The name, age, and present location of the child;

(b) The names and addresses of individuals, programs, or facilities
responsible for the child’s care;

(c) The nature and extent of the alleged abuse;

(d) Any information that led the individual making the report to sus-
pect abuse had occurred;

(e) Any information that the individual believes might aid in estab-
lishing the cause of the abuse and the identity of the individual alleged to
be responsible for the abuse; and

(f) The date of the incident.

(4) Every CCP shall cooperate fully with OIT under these rules.
Cooperation includes but is not limited to:

(a) Providing the investigator with access to the child, the facility, and
to all potential witnesses; and

(b) Producing all records and reports requested, including but not lim-
ited to medical, psychiatric and psychological records and reports, and indi-
vidual service or behavioral support plans for the child.

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 419B.010-419B.015

Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.

5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0860
Responsibilities of the Office of Investigations and Training

(1) When OIT receives a report of abuse, OIT shall notify a law
enforcement agency within the county where the report was made. If the
abuse is reported to have occurred in a different county, OIT must also
cross-report to the law enforcement agency in the county where the report-
ed abuse occurred.

(2) OIT shall cross-report to law enforcement on the same day the
OIT screener determines the report requires an immediate or a 24-hour
response.

(a) Required same day cross-reports include but are not limited to
reports of moderate to severe physical abuse, visible injuries to a child, sex-
ual abuse, or the suspicious or unexpected death of a child. Same day
reports may be cross-reported verbally, by electronic transmission, or by
hand delivery.

(b) When a cross-report is verbal and OIT and law enforcement do not
respond to the report together, OIT must send a completed screening report
to law enforcement.

(3) All other reports, including those investigated at screening but
closed, must be cross-reported to law enforcement no later than ten days
after the Department receives the report. The cross-report may be made by
electronic transmission, hand delivery, or regular mail.

(4) When OIT receives a report of alleged abuse or neglect, OIT shall
notify the child’s parent or legal guardian that an allegation has been made,
unless notice is prohibited by law or court order or would compromise the
child’s safety or a criminal investigation. If the child is in the legal custody
of the Department, OIT shall notify the child’s assigned Department case-
worker, if notice has not already been provided. If the child has been placed
at the CCP through the Oregon Youth Authority (OYA), OIT shall notify
OYA. If OIT has reason to believe the child is an Indian child, OIT shall
notify the tribe within 24 hours from the time the report was received by the
Department. In cases in which OIT finds reasonable cause to believe that a
child has died as a result of abuse or where the death occurred under suspi-
cious or unknown circumstances, OIT shall notify the appropriate law

enforcement agency.
Stat. Auth: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005 & 419B.005 - 419B.050
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0870

Office of Investigations and Training Screening Decision Time Frames
(1) When the information received constitutes a report of abuse in

which a child may be unsafe, OIT shall interview the child, conduct a site

visit, or coordinate with CCP staff to assure that the child is safe within 24

hours after the report is received. If OIT plans to interview the child, OIT
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must notify the child’s parent or legal guardian, unless notification is pro-
hibited by law or court order or would compromise the child’s safety or a
criminal investigation.

(2) When it has not been reported that the child is unsafe and there are
no other indicators the child is unsafe, OIT may decide to open the case for
investigation or to close it at screening. OIT must make the decision to open
or close the case within five calendar days from the date the report is
received by the Department. The OIT screener may request approval for an
extension of time beyond five days if extenuating circumstances exist.
Extensions may only be granted by the OIT Director or the Director’s
designee.

(3) OIT shall screen all reports to identify the nature and cause of the
reported abuse.

(a) In all cases, the screener shall evaluate whether the child is safe or
unsafe, assess the need for protective action, request that protective action
be taken and necessary services provided, and assess the need for further
investigation.

(b) In conducting the screening process, OIT may:

(A) Coordinate in-person or by telephone with any CCP staff author-
ized to take protective action on behalf of the child;

(B) Conduct a site visit at the CCP;

(C) Interview the child or other witnesses;

(i) Prior to interviewing a child victim or child witness, OIT shall give
notice of its intent to interview to the child’s legal guardian, unless notice
is prohibited by law or court order, or would compromise the child’s safe-
ty or a criminal investigation.

(ii) If OIT determines contact with the child should occur at the
child’s school, OIT shall comply with the requirements of ORS 419B.045.

(D) Gather and secure physical evidence as necessary;

(E) Take photographs of the child and obtain a medical assessment, as
necessary, consistent with OAR 407-045-0880(2)(d) and (e) of this rule;

(F) Take photographs of the facility as necessary or appropriate; and

(G) Receive, review, or copy records pertaining to the child or the
incident, including but not limited to incident reports, evaluations, treat-
ment or support plans, treatment notes or progress records, or other docu-
ments concerning the welfare of the child.

(4) If OIT decides the information received does not constitute a
report of child abuse or neglect as defined in these rules, the report shall be
closed at screening. If the report is closed at screening, the screener shall
document the information supporting the decision to close. If the child is in
the legal custody of the Department, OIT shall notify the child’s assigned
caseworker of the decision to close the case. If the child has been placed in
the CCP by OYA, OIT shall notify OYA. OIT shall notify the CCP and the
individual who made the report that the report has been closed. All notices
of the decision to close shall be made within three days of the decision.

(5) If, after screening, OIT determines that the information constitutes
a report of child abuse or neglect under these rules, it shall open the case
for investigation. If OIT decides to investigate, OIT shall immediately noti-
fy the child’s legal guardian, unless notification is prohibited by law or by
court order, or could compromise the child’s safety or a criminal investiga-
tion. OIT shall also notify the child’s caseworker if the child is in the legal
custody of the Department and shall notify OYA or the child’s tribe, as
applicable.

(6) Whenever an OIT investigator takes photographs of physical
injuries to a child who is in the custody of the Department, the investigator
shall promptly forward copies of the photographs to the CAF caseworker
assigned to the child. When conducting screenings or investigations in fos-
ter home settings, the investigator shall ascertain whether any other children
living in the foster home are in the custody of the Department and if so,
shall notify each child’s caseworker that a report of abuse or neglect in the
foster home is being investigated or screened, and the nature of the investi-
gation.

Stat. Auth: ORS 409.050 & 418.005

Stats. Implemented: ORS 418.005, 419B.015, 419B.017 & 419B.020

Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0880
OIT Investigative Process in Cases Opened for Investigation

(1) OIT shall conduct thorough and unbiased investigations of abuse
allegations.

(2) In conducting abuse investigations, the OIT investigator shall:

(a) Make in-person contact with the child;

(b) Interview the child, any witnesses, the accused person, and other
individuals who may have knowledge of the facts of the abuse allegation or
related circumstances;
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(c) Review all relevant and material evidence;

(d) Take photographs as appropriate or necessary. If the investigator
observes a child who has suffered a suspicious physical injury and the
investigator has a reasonable suspicion that the injury may be the result of
abuse, the investigator must immediately photograph or have photographed
the suspicious physical injury, pursuant to ORS 418.747; and

(e) If the investigator observes a child who has suffered a suspicious
physical injury and the investigator has a reasonable suspicion that the
injury may be the result of abuse, the investigator must, pursuant to ORS
418.747, ensure that a designated medical professional conducts a medical
assessment within 48 hours of the observation, or sooner if dictated by the
child’s medical needs. If a designated medical professional is not available,
the investigator must ensure that an available physician conducts the med-
ical assessment. The investigator must document the efforts made to locate
the designated medical professional.

(3) A person accused of abuse may have a peer consultant present dur-
ing the OIT interview. Any individual providing peer support shall be obli-
gated to maintain the confidentiality of information declared to be confi-
dential under state or federal law. Peer supporters shall not be involved in
the investigation as witnesses or potential witnesses. CCP certification or
human resources staff shall not serve as peer supporters. An accused person
wishing to have a peer supporter present during the interview shall notify
the OIT investigator in advance of the scheduled interview and shall pro-
vide the investigator with the peer’s name and job title.

(4) When a law enforcement agency is conducting an investigation of
the alleged abuse, the OIT investigator shall cooperate with the law enforce-
ment agency. When a law enforcement agency is conducting a criminal
investigation of the alleged abuse, OIT may also conduct its own investiga-
tion, as long as it does not interfere with the law enforcement agency inves-
tigation, when:

(a) There is potential for action by a licensing agency;

(b) Timely investigation by law enforcement is not likely; or

(c) When the law enforcement agency does not complete a criminal
investigation.

(5) During the investigation, if the investigator knows or has reason to
believe the child is an Indian child, the investigator must give notice to the
child’s tribe within 24 hours that an investigation is being conducted, if the

tribe has not already been notified.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 409.185, 418.005, 418.747, 419B.045 & 419B.005-419B.050
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0890
Abuse Investigation and Protective Services Report

(1) When the investigation is complete, OIT shall issue a final deci-
sion stating whether the allegation is substantiated, not substantiated, or
inconclusive, and shall prepare a written report which must include:

(a) A description of the allegation being investigated, including the
date, location and time;

(b) An outline of steps taken in the investigation, a list of all witness-
es interviewed, and a summary of the information provided by each wit-
ness;

(c) A summary of findings and conclusion concerning the allegation
of abuse;

(d) A specific finding of substantiated, not substantiated, or inconclu-
sive;

(e) A list of protective services provided to the child at the date of the
report;

(f) A plan of action necessary to prevent further abuse of the child;

(g) Any additional corrective action required by the CCP and dead-
lines for completing the action;

(h) A list of any notices made to licensing or certifying agencies; and

(i) The name and title of the individual completing the report.

(2) The report must be competed within 30 business days from the
date the case was opened for investigation. The OIT Director or designee
may authorize an extension of time for good cause shown.

(3) The report and underlying investigatory documents are confiden-
tial and not available for public inspection. Except as provided in ORS
419B.035, names of witnesses and the alleged abuse victim are confidential
unless the provisions of ORS 419B.035(1)(h) and (2)(a) apply. The names
and identifying information about a reporter are confidential and may not
be disclosed. Investigatory documents, including portions of the abuse
investigation and protective services report that contain “individually iden-
tifiable health information,” as that term is defined in ORS 192.519 and 45
CFR160.103, are confidential under HIPAA privacy rules, 45 CFR Part 160
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and 164, and ORS 192.520 and 179.505 to 179.509. Disclosure of sub-
stance abuse treatment records are governed by 42 U.S.C. 290dd-2 and 42
CFR Part 2. The Department shall make otherwise confidential records
available to individuals identified in ORS 419B.035(1), and may release
records if permitted by ORS 419B.035(3) and other federal and state con-
fidentiality laws.

(4) Except as provided in section (3) of this rule, the Department shall
make the confidential information, including any photographs, available, if
appropriate, to any law enforcement agency, to any public agency that
licenses or certifies facilities, and to any public agency providing protective
services for the child.

(5) Subject to ORS 419B.035(3), the Department may make the pro-
tective services report or relevant materials, in redacted form, available to
the CCP, any public agency that licenses or certifies the individuals work-
ing in a CCP, or to any person who was alleged to have abused or neglect-
ed the child. The Department may not disclose confidential information
which is prohibited by state or federal law.

(6) Individuals or entities receiving confidential information pursuant
to this rule shall maintain the confidentiality of the information and may not
re-disclose the confidential information to unauthorized individuals or enti-

ties, if disclosure is prohibited by state or federal law.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 409.185, 409.225, 418.015, 419B.005-050 & 419B.035
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0900
Right to Request Review of a Substantiated Finding of Abuse

(1) When OIT has substantiated that abuse of a child has occurred, the
person against whom the finding has been made, or a CCP against whom
the finding has been made, has the right to request an administrative review
of the OIT decision following the procedure set forth in OAR 407-045-
0940.

(2) When OIT issues a substantiated abuse report, OIT shall also

include written notice of the right to request an administrative review.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 419B.010 & 419.370
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0910
Providing Notice of an OIT Substantiation

OIT must deliver a notice of an OIT substantiation of abuse or neglect
to the person identified as the person substantiated in the OIT report or to a
substantiated CCP. The notice must be delivered:

(1) By certified mail, restricted delivery, return receipt requested to
the last known address of the person or CCP; or

(2) By hand delivery to the person or CCP. If hand delivered, the
notice must be addressed to the person or to the OIT contact on record for
a CCP and a copy of the notice must be signed and dated by the person or
CCP representative acknowledging receipt and also signed by the person

delivering the notice.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0920
Claim of Lack of Notice

(1) If a person or CCP believes they are entitled to a notice of OIT
substantiation but has not received one, the person or CCP may contact OIT
to inquire about a review of the disposition.

(2) OIT must determine whether a notice of OIT substantiation was
delivered to the person or CCP or if the person or CCP refused delivery of
the notice, as evidenced by the returned receipt.

(3) If a notice was delivered to the person or CCP or if the person or
CCP refused delivery of the notice, as evidenced by a returned receipt, and
the time for requesting review has expired, OIT must:

(a) Prepare and deliver a notice of waived rights for review; or

(b) Inform the person or CCP by telephone of the information
required in the notice of waived rights for review. OIT must document the
telephone call.

(4) If no return receipt exists or if it appears that notice was not prop-
erly provided, OIT must deliver a notice of OIT substantiation as provided

in these rules.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp). f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10
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407-045-0930
Information Included in the Notice of an OIT Substantiation

The notice of an OIT substantiation must include the following:

(1) The case number assigned to the investigation that resulted in the
OIT substantiation;

(2) The full name of the person or CCP who has been identified as
responsible for the child abuse as recorded in the OIT report;

(3) A statement that the OIT investigation resulted in a substantiation,
including a description of the type of child abuse or neglect identified;

(4) A description of the OIT investigation, including a summary of
findings and conclusions;

(5) A statement that the person or CCP has a right to request a review;

(6) Instructions for making a request for review, including the require-
ment that the person or CCP provide a full explanation why the person
believes the OIT substantiation is wrong;

(7) A statement that the Department may not review an OIT substan-
tiation if a legal proceeding is pending and that the person or CCP may
request a review within 30 calendar days of the resolution of the pending
legal proceeding unless the proceeding results in a legal finding that is con-
sistent with the OIT substantiation;

(8) A statement that the person waives the right to request a review if
the request for review is not received by OIT within 30 calendar days from
the date of the notice of OIT substantiation, as documented by a returned
receipt.

(9) A statement that the OSRC shall consider relevant documentary
information, including the OIT report and accompanying exhibits, and
information submitted with the request for review by the person or CCP
requesting review.

(10) A statement that the OSRC may not re-interview the victim;
interview or meet with the person or CCP, with others associated with the
person or CCP, or with others mentioned in the report; or conduct a field
assessment of the allegation of child abuse; and

(11) A statement that OIT shall send the person or CCP a notice of

OSRC decision within 60 calendar days of receiving a request for review.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0940
Requesting Review of an OIT Substantiation

A person or CCP requesting a review must use information contained
in the notice of OIT substantiation to prepare a written request for review.
The written request for review must be received by OIT within 30 calendar
days of the receipt of the notice of OIT substantiation. If the request is sub-
mitted by mail, it must be postmarked within 30 calendar days. The request
must include the following:

(1) Date the request for review is written;

(2) Case number found on the notice of OIT substantiation;

(3) Full name of the person or CCP;

(4) The person’s or CCP’s current name (if it has changed from the
name noted in section (3) of this rule);

(5) A full explanation, responsive to the information provided in the
Department’s notice, explaining why the person or CCP believes the OIT
substantiation is wrong and any additional information and documents the
person or CCP wants considered during the review;

(6) The person’s or CCP’s current street address and telephone num-
ber; and

(7) The person’s signature or the signature of a CCP employee author-

ized to sign on behalf of the organization.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0950
When Legal Findings Precludes Right to Request a Review and
Providing Notice of Legal Proceeding

(1) If OIT has knowledge of a pending legal proceeding, the OSRC
may not review the disposition until the legal proceeding is completed.

(2) If OIT has knowledge of a pending legal proceeding, OIT must
prepare and deliver a notice of legal proceeding within 30 calendar days
after receipt of a request for review informing the person or CCP that the
Department may not review the substantiation until the legal proceeding is
completed and may not take further action on the request.

(3) If the completed legal proceeding results in a legal finding consis-
tent with the OIT substantiation, the Department may not conduct a review.
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In that case, OIT shall provide a notice of legal finding to the person or
CCP.

(4) If the completed legal proceeding results in a legal finding which
is inconsistent with the OIT substantiation, the person or CCP may, at the
conclusion of the legal proceeding, re-submit a request for review within 30

calendar days from the date of resolution of legal proceeding.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

407-045-0960
OIT Responsibilities Related to Notices and Reviews

(1) If a person or CCP asks to review Department records for the pur-
pose of reviewing an OIT substantiation, state and federal confidentiality
laws, including OAR 413-010-0000 to 413-010-0075 and 413-350-0000 to
413-350-0090, govern the inspection and copying of records.

(2) OIT must maintain records to demonstrate the following, when
applicable:

(a) Whether the Department delivered a notice of OIT substantiation;

(b) Whether the notice of OIT substantiation was received by the
addressee, as evidenced by a returned receipt documenting that the notice
was received, refused, or not received; and

(c) The date a request for review was received by OIT.

(3) The OIT Director or designee must maintain a comprehensive

record of completed OIT substantiation reviews.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, £. 6-30-10, cert. ef. 7-1-10

407-045-0970
OSRC Review

(1) The OSRC shall conduct a review and issue a notice of OSRC
decision within 60 calendar days from the date OIT receives a request for
review.

(2) The OSRC shall operate as follows:

(a) The OSRC shall consider relevant documentary information con-
tained in the OIT investigation file, investigative report and exhibits, and
information provided by the person.

(b) The OSRC may not re-interview the victim; interview or meet
with the person or CCP staff, with others associated with the person or CCP,
or with others mentioned in the report; or conduct a field assessment of the
allegation of child abuse or neglect.

(c) All OSRC decisions must be decided by majority vote of the three
participating committee members, all of whom must be present.

(d) The OSRC shall make a determination as to:

(A) Whether there is reasonable cause to believe that child abuse or
neglect occurred; and

(B) Whether there is reasonable cause to believe that the person or
CCP is responsible for the child abuse or neglect.

(e) The OSRC shall decide to either uphold the OIT substantiation, or
change that conclusion to not substantiated or inconclusive.

(3) Within 60 calendar days from the date the OSRC receives the
request for review, the OSRC shall prepare and send to the requestor by cer-
tified mail or restricted delivery, with return receipt requested, a notice of
OSRC decision that includes the following:

(a) Whether there is reasonable cause to believe that child abuse
occurred;

(b) Whether there is reasonable cause to believe that the person or
CCP was responsible for the child abuse;

(c) Whether the OSRC is changing the OIT substantiation;

(d) If the OIT substantiation is changed, whether the changed conclu-
sion is being changed to “not substantiated”” or “inconclusive;” and

(e) A summary of the information used by the OSRC and its reason-
ing in reaching its decision.

(4) OSRC shall send the notice of OSRC decision to the person or
CCP, CAF, the OIT investigator who conducted the investigation, applica-
ble public agencies, other entities or individuals who received notice of the

original substantiation, and the OIT Director.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 8-2008, f. 8-29-08, cert. ef. 9-1-08; DHSD 5-2010, f. 6-30-10, cert. ef.
7-1-10
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407-045-0980
Retaliation Prohibited
No individual, including a child who reports suspected abuse, shall be

subject to retaliatory action by a CCP.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 418.005
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10

Rule Caption: Definition Correction in Abuse Reporting and
Protective Services in Children’s Care Provider (CCP) Settings.
Adm. Order No.: DHSD 6-2010(Temp)
Filed with Sec. of State: 7-12-2010
Certified to be Effective: 7-12-10 thru 1-8-11
Notice Publication Date:
Rules Amended: 407-045-0820
Subject: This rule is being temporarily amended to correct a scriven-
er’s error in the definition of the term “Not Substantiated” in OAR
407-045-0820(15). The current rule (effective 7/1/10) states the stan-
dard of evidence as no reasonable cause to believe abuse occurred
based on the available evidence. The correct legal standard is a pre-
ponderance of the evidence establishes the alleged abuse did not
occur.

Temporary rules are available on the DHS website: http://www.
oregon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-045-0820
Definitions

The following definitions apply to OAR 407-045-0800 through 407-
045-0980:

(1) “Abuse” includes but is not limited to:

(a) Any assault, as defined in ORS chapter 163, of a child and any
physical injury to a child which has been caused by other than accidental
means, including any injury which appears to be at variance with the expla-
nation given of the injury.

(b) Any mental injury to a child, which shall include only observable
and substantial impairment of the child’s mental or psychological ability to
function caused by cruelty to the child, with due regard to the culture of the
child.

(c) Rape of a child, which includes but is not limited to rape, sodomy,
unlawful sexual penetration, and incest, as defined in ORS chapter 163.

(d) Sexual abuse, as defined in ORS chapter 163.

(e) Sexual exploitation which includes but is not limited to:

(A) Contributing to the sexual delinquency of a minor, as defined in
ORS chapter 163, and any other conduct which allows, employs, authoriz-
es, permits, induces, or encourages a child to engage in the performing for
people to observe or the photographing, filming, tape recording, or other
exhibition which, in whole or in part, depicts sexual conduct or contact, as
defined in ORS 167.002 or described in ORS 163.665 and 163.670;

(B) Sexual abuse involving a child or rape of a child, but not includ-
ing any conduct which is part of any investigation conducted pursuant to
ORS 419B.020 or which is designed to serve educational or other legiti-
mate purposes; or

(C) Allowing, permitting, encouraging, or hiring a child to engage in
prostitution, as defined in ORS chapter 167.

(f) Negligent treatment or maltreatment of a child which includes but
is not limited to failure to provide adequate food, clothing, shelter, or med-
ical care that is likely to endanger the child’s health or welfare.

(g) Threatened harm to a child, which means subjecting a child to a
substantial risk of harm to the child’s health or welfare.

(h) Buying or selling an individual under 18 years of age, as described
in ORS 163.537.

(i) Permitting an individual under 18 years of age to enter or remain
in or upon premises where methamphetamines are being manufactured.

(j) Unlawful exposure to a controlled substance, as defined in ORS
475.005, that subjects a child to a substantial risk of harm to the child’s
health or safety.

(2) “Child” means an unmarried individual under 18 years of age.

(3) “Children’s care provider (CCP)” means a licensed residential
care agency, day treatment program, foster care agency, therapeutic board-
ing school, or outdoor youth program that has assumed responsibility for all
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or a portion of the care of a child. The term includes the CCP’s employees,
agents, contractors and their employees, and volunteers.

(4) “Day treatment program” means a licensed CCP that provides day
treatment services.

(5) “Day treatment services” means comprehensive, interdisciplinary,
nonresidential, community based, psychiatric treatment, family treatment,
and therapeutic activities integrated with an accredited education program
provided to children with emotional disturbances.

(6) “Department” means the Department of Human Services.

(7) “Designated medical professional” means a medical professional
as defined in ORS 418.747 who has been trained to conduct child abuse
medical assessments pursuant to ORS 418.782.

(8) “Foster care agency” means a licensed child-caring agency that
offers to place children by taking physical custody of and then placing the
children in homes certified by that agency.

(9) “Inconclusive” means a preponderance of evidence is not avail-
able to determine whether the alleged abuse did or did not occur. Evidence
may be inconclusive because relevant witnesses, documents, or records are
unavailable, or because there is conflicting or inconsistent information from
witnesses, documents, or records, with the result that at the conclusion of
the investigation there is insufficient evidence to support a “substantiated”
or a “not substantiated”” conclusion.

(10) “Legal finding” means a court or administrative finding, judg-
ment, order, stipulation, plea, or verdict that determines who was responsi-
ble for the child abuse that is the subject of an OIT substantiation.

(11) “Likely to endanger the health or welfare of the child” means
negligent treatment or maltreatment that is likely to result in harm to the
child, based on the available facts, and on the individual child’s particular
physical, emotional, behavioral, or mental health needs, circumstances, or
vulnerabilities.

(12) “Maltreatment” means any action toward a child which carries a
risk of harm to the child’s physical, emotional, behavioral, or mental health
or welfare. Examples of staff behaviors that must be reported as potential
abuse by maltreatment include but are not limited to the willful infliction of
pain or injury (e.g. hitting, kicking, pushing, arm twisting, head twisting,
etc.); exposure to domestic violence; inappropriate or excessive force dur-
ing a containment hold or restraint; or other physical contact with the child
inconsistent with prescribed treatment or care. All injuries during a restraint
or hold must be reported, including minor injuries. Other behaviors that
must be reported include the use of derogatory names, phrases, profanity,
ridicule, harassment, intimidation, or coercion. While such behaviors do not
automatically mean abuse has occurred, such actions may be abuse if the
investigation determines the actions were likely to endanger the child’s
health or welfare.

(13) “Mandatory reporter” means an individual or entity having a
duty to report as defined in ORS 419B.005 to 419B.050.

(14) “Negligent treatment” means failure to perform duties or failure
to take action required to protect the child’s health or welfare. Examples of
staff behaviors that must be reported as potential abuse by negligent treat-
ment include but are not limited to failure to supervise a child or failure to
intervene when a child needs assistance or care. While such failures do not
automatically mean abuse has occurred, such actions may be abuse if the
investigation determines the failures were likely to endanger the child’s
health or welfare.

(15) “Not substantiated” means the preponderance of evidence estab-
lishes the alleged abuse did not occur.

(16) “OIT” means the Department’s Office of Investigations and
Training.

(17) “OIT investigator” means an employee of the Department’s OIT
who is authorized and trained to investigate reports of child abuse or neg-
lect under these rules.

(18) “OIT Substantiation Review Committee (OSRC)” means a group
of three Department employees selected by the Department’s Deputy
Director or designee, none of whom was involved in any part of the inves-
tigation that resulted in the OIT substantiation under review. The commit-
tee must consist of Department employees who are knowledgeable about
the dynamics of child abuse and neglect, including the assessment or inves-
tigation of child abuse and neglect, and Department employees with knowl-
edge of abuse investigations, especially where abuse is alleged to have
occurred in out-of-home settings.

(19) “Outdoor youth program” means a licensed program that pro-
vides, in an outdoor living setting, services to youth who are enrolled in the
program because they have behavioral or mental problems, or problems
with abuse of alcohol or drugs. “Outdoor youth program” does not include
any program, facility, or activity operated by a governmental entity, operat-
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ed or affiliated with the Oregon Youth Conservation Corps, or licensed by
the Department as a child-caring agency under other Department authority.
It does not include outdoor activities for youth designed to be primarily
recreational such as YMCA, Outward Bound, Boy Scouts, Girl Scouts,
Campfire, church groups, or other similar activities.

(20) “Person” means the person OIT has reasonable cause to believe
is responsible for child abuse in a substantiated OIT report, and about
whom a substantiated finding has been made.

(21) “Protective action” means a set of services or activities under-
taken to address and meet a child’s safety needs after a report of abuse has
been received by OIT.

(22) “Residential care agency” means a licensed child-caring agency
that provides services to children 24 hours a day.

(23) “Substantiated” means that a preponderance of evidence estab-
lishes the alleged abuse occurred.

(24) “Suspicious physical injury” is defined in ORS 419B.005 and
includes but is not limited to burns or scalds; extensive bruising or abra-
sions on any part of the body; bruising, swelling, or abrasions on the head,
neck, or face; fractures of any bone in a child under the age of three; mul-
tiple fractures in a child of any age; dislocations, soft tissue swelling, or
moderate to severe cuts; loss of the ability to walk or move normally
according to the child’s developmental ability; unconsciousness or difficul-
ty maintaining consciousness; multiple injuries of different types; injuries
causing serious or protracted disfigurement or loss or impairment of the
function of any bodily organ; or any other injury that threatens the physical
well-being of the child.

(25) “Therapeutic boarding school” means a licensed organization or
a program in an organization that:

(a) Is primarily a school and not a residential care agency;

(b) Provides educational services and care to children 24 hours a day;
and

(c) Holds itself out as serving children with emotional or behavioral
problems, providing therapeutic services, or ensuring that children receive

therapeutic services.
Stat. Auth.: ORS 409.050 & 418.005
Stats. Implemented: ORS 409.185, 418.005,418.189, 418.205 - 418.327, 418.747, 419B.005
- 419B.050 & 419B.328
Hist.: DHSD 12-2007(Temp), f. & cert. ef.12-3-07 thru 5-30-08; DHSD 4-2008, f. & cert. ef.
5-30-08; DHSD 5-2010, f. 6-30-10, cert. ef. 7-1-10; DHSD 6-2010(Temp), f. & cert. ef. 7-
12-10 thru 1-8-11

Department of Human Services,
Children, Adults and Families Division:
Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 7-2010

Filed with Sec. of State: 6-30-2010

Certified to be Effective: 6-30-10

Notice Publication Date: 4-1-2010

Rules Amended: 413-070-0400,413-070-0410,413-070-0430, 413-
070-0450, 413-070-0470, 413-070-0480, 413-070-0490

Rules Repealed: 413-070-0440

Subject: OAR 413-070-0400 about the purpose of the Department’s
rules (OAR 413-070-0400 to 413-070-0490) regarding the pre-
scribing and administering of psychotropic medications to a child or
young adult placed with a substitute caregiver; OAR 413-070-0410
about the definitions used in the Department’s rules regarding the
prescribing and administering of psychotropic medications to a child
or young adult placed with a substitute caregiver; OAR 413-070-
0430 about the Department’s retention of the medical and mental
health records of children and young adults in substitute care, the
types of consents and notifications required before a new psy-
chotropic medication prescription can be filled, the assessment
required before administering of a new psychotropic medication pre-
scription, and the circumstances under which the Department con-
ducts reviews of psychotropic medication administration; OAR 413-
070-0450 about when the Department must disclose to parents the
medical or mental health care obtained by a child 14 years of age or
older or a young adult; OAR 413-070-0470 about the responsibili-
ties, including notification and record keeping requirements, of the
substitute caregiver when a child or young adult obtains, fills, or is
adminis