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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation
and the on-line Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing the complete
text of Oregon Administrative Rules (OARs) filed during the
previous year through November 15, or the last workday before that
if the 15th falls on a weekend or holiday. The Oregon Bulletin is a
monthly on-line supplement that contains rule text amended after
publication of the print Compilation, as well as proposed rulemaking
and rulemaking hearing notices. The Bulletin also publishes certain
non-OAR items such as Executive Orders of the Governor, Opinions
of the Attorney General, and Department of Environmental Quality
cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process.

How to Cite

Every administrative rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division num-
ber and a four-digit rule number (000-000-0000). Example: Oregon
Administrative Rules, chapter 166, division 500, rule 0020 (short
form: OAR 166-500-0020).

Understanding an Administrative Rule’s ‘“History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the Ore-
gon State Archives (OSA). The history notes this was the 4th filing
from the Archives in 1993, it was filed on November 10, 1993 and
the rule changes became effective on the same date. The most recent
change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of
an Administrative Rule

The on-line OAR Compilation is updated on the first of each month
to include all rule actions filed with the Administrative Rules Unit,
Secretary of State’s office by the 15th of the previous month, or by
the last workday before the 15th if that date falls on a weekend or
holiday. The annual printed OAR Compilation contains the full text
of all rules filed during the previous year through November 15, or
the last workday before that if the 15th falls on a weekend or
holiday. Subsequent changes to individual administrative rules are
listed by rule number in the OAR Revision Cumulative Index which
is published monthly in the on-line Oregon Bulletin. These listings
include the effective date, the specific rulemaking action, and the
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issue of the Bulletin that contains the full text of the amended rule.
The Bulletin contains the full text of permanent and temporary rules
filed for publication.

Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available on-line through the Oregon State Archives web
site at <http://arcweb.sos.state.or.us>. Printed volumes of the Com-
pilation are deposited in Oregon’s Public Documents Depository
Libraries listed in OAR 543-070-0000. Complete sets and individ-
ual volumes of the Compilation may be ordered by contacting:
Administrative Rules Unit, Archives Division, 800 Summer Street
NE, Salem, OR 97310, (503) 373-0701, Julie.A .Yamaka@state .or.us

2009-2010 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts proposed rulemaking
notices and administrative rule filings Monday through Friday, 8:00
am to 5:00 pm, at the Oregon State Archives, 800 Summer Street NE,
Salem, Oregon 97310. To expedite the rulemaking process agencies
are encouraged file a Notice of Proposed Rulemaking Hearing spec-
ifying hearing date, time and location, and submit their filings early
in the submission period to meet the following deadlines:

Submission Deadline — Publishing Date

December 15, 2009
January 15, 2010
February 12, 2010
March 15,2010
April 15,2010
May 14,2010

June 15,2010

July 15, 2010
August 13,2010
September 15, 2010
October 15,2010
November 15, 2010

January 1, 2010
February 1, 2010
March 1, 2010
April 1,2010
May 1,2010

June 1, 2010

July 1,2010
August 1,2010
September 1, 2010
October 1, 2010
November 1, 2010
December 1, 2010

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE, Salem,
Oregon 97301, (503) 373-0701, or are downloadable at <http://
arcweb.sos.state.or.us/banners/rules.htm>

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

© January 1, 2010 Oregon Secretary of State. All rights reserved. Reproduction
in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 10-08

INVOCATION OF EMERGENCY CONFLAGRATION ACT
FOR THE D. HARRIS FIRE IN WASCO COUNTY

Pursuant to my authority as Governor of the State of Oregon, I find
that:

A fire known as the “D. Harris Fire” is burning in Wasco County,
near Maupin, Oregon.

The resources necessary for protecting life and property from the D.
Harris Fire are beyond local capabilities. Assistance with life,
safety, and structural fire protection was requested by the Wasco
County Fire Defense Chief. The State Fire Marshal concurs with that
request.

In accordance with ORS 476.510 through 476.610, I have determined
that a threat to life, safety, and property exists due to fire known as
the D. Harris Fire in Wasco County and the threat exceeds the fire-
fighting capabilities of local firefighting personnel and equipment.
Accordingly, I have invoked the Emergency Conflagration Act.

These findings were made at 3:44 p.m. on August 19,2010 and I now
confirm them with this Executive Order.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Oregon State Police and the Office of State Fire Marshal
shall mobilize fire resources statewide and coordinate with all
appropriate Fire Defense Chiefs for the use of personnel and
equipment in accordance with the Emergency Conflagration Act
to suppress and contain this fire. Resources responding to the D.
Harris Fire, burning near Maupin, Oregon, may be redistributed
by the State Fire Marshal.

2. This emergency is declared only for the D. Harris Fire in Wasco
County.

3. This order was made by verbal proclamation at 3:44 p.m. the
19th day of August, 2010.

Done at Salem, Oregon this 23rd day of August, 2010.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Kate Brown
Kate Brown
SECRETARY OF STATE

EXECUTIVE ORDER 10 - 09

TRANSPORTATION
COUNCIL

ELECTRIFICATION EXECUTIVE

After years of innovation and development, electrification of the
transportation system is fast becoming a reality. The announced mar-
ket introduction of electric vehicles and plug-in electric vehicles by
nearly all of the major automakers, including Daimler, Ford,
General Motors, Nissan, Mitsubishi and others, demands that pub-
lic and private bodies embrace this new technology as an integral part
of our transportation future. In addition to passenger vehicles, man-
ufacturers are also introducing electric trucks that will also impact
the transportation landscape.
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Oregon, as national leader in sustainability, is at the forefront of early
adoption. In addition to the manufacturers that have already chosen
Oregon as a launch site, the company eTec was awarded nearly $100
million in federal funds to build the nation’s largest electric vehicle
charging network, with Oregon as part of this network. In addition,
many local Oregon companies are developing electric vehicles,
including neighborhood and three wheel electric vehicles, electric
utility vehicles, electric motorcycles and an entire range of tech-
nologies to support these vehicles and the charging infrastructure
needed to power them.

Currently, Oregonians spend billions annually on fossil fuels to meet
their transportation needs. By using domestic and renewable sources
of energy, we can lessen our dependency on foreign energy from
unreliable sources abroad. Electrically propelled vehicles are much
cheaper to operate, need less maintenance, and emit a fraction of the
green house gas emissions than traditional vehicles. In addition, Ore-
gonian’s use of electric vehicles will help Oregon meet its commit-
ment to renewable energy established in the Renewable Portfolio
Standard, ORS 469.050 et seq.

Oregon is also been on the forefront of planning and setting the table
for this emerging technology. In 2008, Oregon hosted the “Meeting
of the Minds” conference to explore these new electric transporta-
tion options. Since then, Oregon business and political leaders have
visited manufacturers in Asia and Europe to bring the world to
Oregon. The Oregon Public Utility Commission late last year opened
a review process into setting electric vehicle rates and determining
the role that the Commission will play in electric vehicle infra-
structure development. In January of this year, a report by the
Alternative Fuel Vehicle Infrastructure Working Group (Working
Group), created by Executive Order 08-24, submitted its report that
focused on infrastructure deployment and opportunities for devel-
oping alternatives to gasoline powered vehicles.

Among the top recommendations of the Working Group, was the call
for a creation of a panel to assist in creating an agenda for the intro-
duction and general deployment of electric vehicles, infrastructure
and related services in Oregon. This Order creates the Transportation
Electrification Executive Council to address the need to focus and
coordinate public, private and civic leadership in ensuring that
Oregon is well-positioned to capitalize on the economic benefits of
transportation electrification.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Governor’s Transportation Electrification Executive
Council (Executive Council) is established.

2. The Executive Council shall consist of no more than 12
members appointed by the Governor. The Executive Council shall
consist of members from both the public and private sector with
expertise in business development, energy policy, transportation,
and sustainability. A member of the Public Utility Commission,
a member of the Oregon Transportation Commission, the
Director of the Department of Energy, the Director of Oregon
Business Development Department, and the Bonneville Power
Administration, or their designees, shall serve as ex-officio
members of the Executive Council.

3. Members of the Executive Council serve at the pleasure of the
Governor.

4. The Executive Council shall:

a. Develop a work plan on how Oregon can be the leader in the
new emerging electric vehicle technologies, including both intro-
duction of vehicle and associated technology and manufacturing
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EXECUTIVE ORDERS

vehicles and components. This work plan shall also include
strategies for future deployment of electric vehicles statewide;

b. Provide a initial point of contact for companies that are look-
ing to invest in Oregon jobs in the electric transportation industry,
including vehicle assembly and manufacturing, charging infra-
structure, information technology, and related services;

c. Collaborate on existing efforts to ensure Oregon’s leadership in
electric vehicles and related technologies and avoid duplication of
efforts;

d. Enhance state, regional and local strategic efforts to deploy elec-
tric vehicle infrastructure in Oregon;

e. Facilitate development of public education and acceptance out-
reach campaigns to accelerate the transition to electric trans-
portation, including education and training of Oregon’s workforce
to prepare for electric vehicle infrastructure; and

f. Identify opportunities and barriers to adoption and recommend
policy and administrative initiatives to the Governor.
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5. The Oregon Department of Transportation and the Oregon
Department of Business Development shall work with the Oregon
Transportation Research and Education Consortium (OTREC) and
the Oregon Solutions Program through the Oregon University
System to provide support for the efforts of the Executive Coun-
cil. The Executive Council may also seek support from other state
agencies as needed to fulfill its responsibilities.

6. Executive Council members are not entitled to reimbursement
of expenses or per diem provided in ORS 292.495.

7. This Order shall remain in effect until August 31,2011.
Done at Salem, Oregon this 22nd day of September, 2010.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Kate Brown

Kate Brown
SECRETARY OF STATE
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OTHER NOTICES

OPPORTUNITY TO COMMENT
PROPOSED NO FURTHER ACTION
ALPINE CLEANERS & LAUNDRY (FORMER)
BEND, OREGON

COMMENT DUE: November 1,2010

PROJECT LOCATION: 354 NE Norton Avenue, Bend
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a risk-based No Further Action (NFA) determination
for the former Alpine Cleaners & Laundry site located at 354 NE
Norton Avenue in Bend, Oregon.

The Voluntary Cleanup Program has reviewed assessment and
cleanup activities performed at the site. A dry cleaner operated at the
site from December 1987 to 1995. The dry cleaner became a dry
store and a coin operated laundry in 1995 until 2005. Two catch
basins, connected to two dry wells, were documented on the prop-
erty. The dry wells have been cleaned and abandoned.

Sampling performed at the site documented a release of per-
chloroethylene (PCE), a solvent used in dry cleaning. All of the
potential exposure concerns were addressed during the development
of the site-specific conceptual site model.

Additional information concerning site-specific investigations and
remedial actions is available in DEQ’s Environmental Cleanup Site
Information (ECSI) database located on the web at http://www.
deq.state.or.us/lg/ecsi/ecsi.htm under Site ID 2952.

Site specific information is also available by contacting Katie
Robertson, DEQ’s project manager for this site. The Administrative
File for this facility is located at DEQ’s Pendleton office, and can be
reviewed in person by contacting project manager at the number
below to arrange for an appointment.

HOW TO COMMENT: The public comment period will end on
November 1,2010. Please address all comments and/or inquiries to
project manager at the following address:

Katie Robertson

Department of Environmental Quality

700 SE Emigrant, Suite 330

Pendleton, OR 97801

(541) 278-4620

robertson katie@deq.state.or.us

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

DELISTING ICN PHARMACEUTICALS SITE

PROJECT LOCATION: 6060 NE 112th Ave, Portland, OR
DECISION: The Department of Environmental Quality has
removed the ICN Pharmaceuticals site from the Confirmed Release
List and Inventory of Hazardous Substance Sites requiring further
action to address environmental issues.
HIGHLIGHTS: Between 1961 and 1980 United Medical Labora-
tory and subsequently ICN Pharmaceuticals used the property at
6060 NE 112th Ave. as a mail-order clinical laboratory. ICN shut
down the laboratory in 1980 and demolished buildings during 1993
and 1994. DEQ investigations at the site revealed high concentrations
of volatile organic contaminants including trichloroethene,
dichloroethene, vinyl chloride, benzene and toluene in groundwater
in the vicinity of a former dry well located on the property.

Cleanup of contaminated groundwater at the site using a six-phase
electrical resistive heating and vapor extraction process was con-
ducted between May 2000 and November 2001. The existing treat-
ment system vents and wells were then used to inject air into ground-
water with the intent of improving conditions for biodegradation of
the remaining contaminants.

Groundwater monitoring data collected during and after cleanup
indicated that the cleanup technologies were successful in reducing
groundwater contamination to levels protective of human health and
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the environment. In October 2005 DEQ issued a No Further Action
determination for the site. A minimum of five years of groundwater
monitoring was required to confirm contaminant trends. In late 2009,
groundwater monitoring was completed confirming stable or
decreasing trends in groundwater contamination. DEQ has therefore
concluded that no additional monitoring is required and the site can
be removed from the confirmed release list and Inventory.

A public comment period on this action was held from August 2

to August 31, 2010. No comments were received. Site files sup-
porting the decision to remove the site from the Confirmed Release
List and Inventory are available at DEQ’s Northwest Region Office
in Portland. To schedule an appointment to review files, call (503)
229-6729.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call DEQ’s TTY number,
(503) 229-6993.

NOTICE OF SELECTED CLEANUP ACTION
DEQ SELECTS CLEANUP APPROACH
FOR PACIFICORP YOUNGS BAY UPLAND AREA

PROJECT LOCATION: 1224 West Marine Drive Astoria, OR
DECISION: The Department of Environmental Quality has select-
ed the cleanup approach for contaminated soil at the PacifiCorp
property located on the north side of Youngs Bay. In February 2005,
DEQ issued a record of decision for a removal action that addressed
shoreline and off-shore contamination associated with the site. This
decision addresses residual contamination and previously capped
contamination in the upland portion of the site. PacifiCorp will
remove contaminated soil outside the existing capped area and con-
tain the soil in an extension of the existing cap at the site. A small
portion of this material meeting regulatory hot-spot criteria will be
transported off-site for disposal in a permitted landfill.
HIGHLIGHTS: The PacifiCorp-Youngs Bay site consists of an
upland area that is approximately 4.5 to 5 acres in size, a shoreline
slope that separates the upland from the intertidal area, and an off-
shore zone of intertidal mudflats that extends southward several hun-
dred feet into Youngs Bay. In the summer of 2005 PacifiCorp
removed a portion of the off-shore tar and capped the remaining tar
as described in the DEQ record of decision. Maintenance of the in-
water cap continues today.

Investigation of the site began in 1984 when PacifiCorp employ-
ees observed oily materials emerging through an asphalt surface in
the site’s southeast corner. Elevated concentrations of polycyclic aro-
matic hydrocarbons, benzene, metals, and PCBs were detected in site
soils. In 1986, PacifiCorp demolished the majority of site structures
and placed this material in the southeastern portion of the site. This
area was then covered with clean fill and the entire site was fenced.
In 2000, DEQ re-evaluated the site information and recommended
additional investigation. Additional soil sampling revealed that resid-
ual polycyclic aromatic hydrocarbons were present at concentrations
that posed a potential risk exceeding DEQ’s protective standards for
commercial/industrial site use. More detailed characterization
conducted in 2009 provided sufficient data to define areas of soil
contamination that would need to be remediated to reduce risks to
protective levels.

DEQ has decided that the most contaminated soil will be excavat-
ed and material meeting hot spot criteria disposed of at a permitted
landfill. Remaining contaminated soil will be contained onsite in an
extension of the existing capped area. Excavated areas will be back-
filled with clean sand and soil and hydro seeded. Soil will be exca-
vated to the extent that remaining concentrations will be low enough
to be safe for commercial/industrial site use.
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The selected remedy is consistent with Oregon rule and statute
and, if properly implemented, protective of public health and the
environment.

A DEQ staff report outlining the proposed cleanup approach was
made available for public review from August 2 to 31, 2010. One
comment was received expressing concern about noise generated
during the action. Noise will be minimized to the extent possible and
limited to working hours. The project is expected to be completed in
less than 3 weeks.

THE NEXT STEP: PacifiCorp will prepare a Remedial Design doc-
ument for DEQ review and implement the cleanup action when the
plan is approved.

FOR MORE INFORMATION: www.deq.state.or.us/lq/cu/nwr/
pacificorp/index.htm and http://www.deq.state.or.us/Webdocs/
Forms/Output/FPController.ashx?Sourceld=147&SourceldType=11

Some project documents are available at the Astoria Public Library
(450 10th St., Astoria) and DEQ’s North Coast Branch Office in War-
renton (65 N. Highway 101, Suite G). The complete file is available
in DEQ’s Northwest Region office. To schedule an appointment to
review files in DEQ’s Northwest Region office, call (503) 229-6729.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call DEQ’s 711.
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NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

ecccccccoe

Board of Architect Examiners

Chapter 806
Rule Caption: Reinstatement Fee.
Date: Time: Location:
10-21-10 9 a.m. OBAE Conference Rm.

205 Liberty St. NE #A
Salem, OR 97301
Hearing Officer: Pat Bickler
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 671.080 & 671.085
Proposed Amendments: 806-010-0105
Last Date for Comment: 10-21-10, 9 a.m.
Summary: The purpose of this rule amendment is to adjust the rein-
statement fee so that it is more appropriate. When the Board transi-
tioned to a two-year renewal cycle, the reinstatement fee was not
adjusted. As it stands, the cost can be more to renew than to reinstate.
This adjustment puts the fees on an appropriate schedule. Also, since
the Board has now completed the transition to a two-year renewal
cycle, the fee to renew for one year or less no longer applies and is
being eliminated.
Rules Coordinator: Carol Moeller
Address: Oregon Board of Architect Examiners, 205 Liberty St. NE,
Suite A, Salem, OR 97301
Telephone: (503) 763-0662
Board of Nursing
Chapter 851

Rule Caption: Licensing Fee Increase for Nurses and Nursing
Assistants.

Date: Time:
11-18-10 9 am.

Location:

17938 SW Upper
Boones Ferry Rd.
Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 678.050 & 678.410

Stats. Implemented: ORS 678.050 & 678.410
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Proposed Amendments: 851-002-0010, 851-002-0040

Last Date for Comment: 11-16-10, 5 p.m.

Summary: These rules cover the agency fees. These rule amend-
ments will increase the licensing renewal fee for nurses and nursing
assistants.

Rules Coordinator: KC Cotton

Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

ecccccccos

Rule Caption: Nursing Education Rules Revised.
Date: Time: Location:
11-18-10 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 678.150, 678.340 & 678.360
Stats. Implemented: ORS 678.150, 678.340 & 678.360
Proposed Amendments: 851-021-0005, 851-021-0010, 851-021-
0045, 851-021-0055, 851-021-0065, 851-021-0090
Last Date for Comment: 11-16-10, 5 p.m.
Summary: These rules cover the standards for the approval of edu-
cational program in nursing preparing candidates for licensure as
practical or registered nurses. These rule amendments focus main-
ly on the steps for new program development and approval and on
expectation for out-of-state programs that seek to place students in
Oregon for clinical experience and are a part of a periodic rule review
process.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Modifications made for establishment of limited
license to non-U.S. educated nurses.
Date: Time: Location:
11-18-10 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 678.050
Stats. Implemented: ORS 678.050
Proposed Amendments: 851-031-0045, 851-031-0070
Last Date for Comment: 11-16-10, 5 p.m.
Summary: These rules cover standards for licensure of registered
nurses and licensed practical nurses. These rule amendments make
modifications in order to allow for a limited license to be issued to
non-U.S. educated nurses enrolled in Board-approved re-entry
programs for instructor-supervised clinical experiences within their
program prior to passing NCLEX.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

Rule Caption: Rules add published regulations of two accrediting
bodies to nurse practitioner continuing education requirements.
Date: Time: Location:
11-18-10 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 678.380
Stats. Implemented: ORS 678.380
Proposed Amendments: 851-050-0142
Last Date for Comment: 11-16-10, 5 p.m.
Summary: These rules cover nurse practitioners. This rule amend-
ment is to correct the previous omission from published regulations
of two accrediting bodies.
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Rules Coordinator: KC Cotton

Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

ecccccccos

Rule Caption: Rules to clarify nurse prescriber authority related to
off label, compounded, and grandfathered drugs.
Date: Time: Location:
11-18-10 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 678.385 & 678.390
Stats. Implemented: ORS 678.370, 678.372, 678.375, 678.380 &
678.390
Proposed Amendments: 851-056-0000, 851-056-0010, 851-056-
0012, 851-056-0016
Last Date for Comment: 11-16-10, 5 p.m.
Summary: These rules cover the authority of the Clinical Nurse Spe-
cialist and Nurse Practitioner to prescribe and dispense drugs. These
rule amendments clarify their ability to prescribe off label, com-
pounded, and grandfathered drugs.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Rules for establishment of “Health Professionals’
Services Program” as required by HB 2345 (Enrolled, 2009

Session).
Date: Time: Location:
11-18-10 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: Pat Markesino, Board President
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Proposed Adoptions: 851-070-0000, 851-070-0005, 851-070-
0010, 851-070-0020, 851-070-0030, 851-070-0040, 851-070-0050,
851-070-0060, 851-070-0070, 851-070-0080, 851-070-0090, 851-
070-0100
Proposed Repeals: 851-046-0000, 851-046-0005, 851-046-0010,
851-046-0020, 851-046-0030, 851-046-0040
Last Date for Comment: 11-16-10, 5 p.m.
Summary: These rules cover the newly established “Health
Professionals’ Services Program” (HPSP) and are specific to the
Oregon State Board of Nursing. This program is being established
by the Addictions & Mental Health (AMH) Division of the Depart-
ment of Human services as required by House Bill 2345 (Enrolled,
2009 Session). The Nurse Monitoring Program under the Oregon
State Board of Nursing (OAR 851-046) has been eliminated.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

Bureau of Labor and Industries
Chapter 839

Rule Caption: Replaces Notice of Rulemaking rule with general
BOLI rulemaking rule.

Stat. Auth.: ORS 658.210

Other Auth.: ORS 183 & 183.335

Stats. Implemented: ORS 658.005-658.245

Proposed Repeals: 839-017-0005

Last Date for Comment: 10-22-10

Summary: The Bureau of Labor and Industries has adopted a pro-
posed rule notice rule; OAR 839-002-0002, for all of the agency’s
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rules, therefore , the current separate proposed rule notice rule for
OAR 839-017 is not necessary and can be repealed.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

Construction Contractors Board
Chapter 812

Rule Caption: Untimely complaints, agency obtain information
from contractors, and adopt NASCLA standards.
Date: Time: Location:
10-26-10 11 am. West Salem Roth’s IGA
Santiam Rm.
Salem, OR

Hearing Officer: Rob Hernandez
Stat. Auth.: ORS 183.310-183.500, 670.310, 701.235, 701.515,
701.992 & 701.995
Stats. Implemented: ORS 183.310-183.500, 670.310, 701.235,
701.515,701.992 & 701.995, 87.093, 183.415, 183.460, 183.470,
183.480, 279C.590, 701, 701.005, 701.026, 701.042, 701.046,
701.073, 701.091, 701.098, 701.106, 701.109, 701.133, 701.140,
701.145, 701.146, 701.225, 701.227, 701.305, 701.315, 701.330,
701.345,701.480,701.485,701.510,701.515,701.992, & 701.995
Proposed Adoptions: 812-004-0445, 812-004-0537
Proposed Amendments: 812-005-0800
Last Date for Comment: 10-26-10, 11 a.m.
Summary:  8§12-004-0445 is adopted to allow the agency to obtain
information from a contractor, especially in Dispute Resolution
Services matters.

* 812-004-0537 by adopting this rule, CCB adopts the NASCLA
standards for care and workmanship.

* 812-005-0800 is amended to establish a sanction for violating an
order issued under OAR 812-004-0445.
Rules Coordinator: Catherine Dixon
Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310
Telephone: (503) 378-4621, ext. 4077

Department of Administrative Services
Chapter 125

Rule Caption: Business Associates Rule, HIPAA Privacy and
Security Rule and HITECH Act.
Date: Time:

10-15-10 10 a.m.

Location:

1225 Ferry St. SE

East Black Butte Conf. Rm.
Salem, OR

Hearing Officer: Brenda Brown

Stat. Auth.: ORS 184.340 & 279A.140

Stats. Implemented: ORS 279A.140 & The Health Insurance Porta-
bility & Accountability Act of 1996, 42 USC 1320D-1320d-8, PL
104-191, sec. 262 & sec. 264

Proposed Amendments: 125-055-0100, 125-055-0105, 125-055-
0115, 125-055-0120, 125-055-0125, 125-055-0130

Last Date for Comment: 10-15-10, 5 p.m.

Summary: The Department of Administrative Services needs per-
manent HIPAA Privacy and Security Rule Implementation rules to
replace expiring temporary rules that revise OAR 125-055-0100
through 125-055-0130 to become complaint with the 2009 Federal
Law changes that became effective in February 2010.

The permanent Rules will support the ARRA law changes where
Congress added new provisions that affect the DAS business
associates rule and the model HIPAA language that DAS provides
to state agencies. The new provisions, essentially, make Business
Associates subject to penalties and have an impact on breach noti-
fication. The Health Information Technology for Economic and Clin-
ical Health (HITECH) Act adds civil money penalty amounts that
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apply to HIPAA Privacy and Security Rule violations occurring after
February 17,2010.

DAS has adopted the Business Associate requirements into rule
so state agencies can incorporate them by reference in appropriate
contexts in contracts involving Business Associates.

The new Federal Law changes are significant. The DAS rule must
be updated so that any contracts that incorporate the rule as a basis
for meeting Business Associate legal obligations meet the new
HIPAA requirements.

Rules Coordinator: Jeffery Kohlleppel
Address: 155 Cottage Street, U90, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Agriculture
Chapter 603

Rule Caption: Clarifies general import requirements for livestock.
Stat. Auth.: ORS 596

Stats. Implemented:

Proposed Amendments: 603-011-0255

Last Date for Comment: 10-29-10

Summary: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. The proposed changes will clarify the general require-
ments for importing livestock into Oregon. The proposed language
does not alter the intent of the rule. The proposed amendments will
also bring the rule up to date with other states and other countries.
Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Clarifies import requirements for livestock concern-
ing vesicular stomatitis.

Stat. Auth.: ORS 596

Stats. Implemented:

Proposed Amendments: 603-011-0256

Last Date for Comment: 10-29-10

Summary: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. The proposed changes will clarify the requirements for
importing livestock into Oregon from vesicular stomatitis areas. The
proposed language does not alter the intent of the rule. The proposed
amendments will also bring the rule up to date with other states and
other countries.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Clarify statements describing the intent of the rules.
Stat. Auth.: ORS 596

Stats. Implemented:

Proposed Amendments: 603-011-0263, 603-011-0264

Last Date for Comment: 10-29-10

Summary: The proposed changes will help clarify the subject of the
rule. For example, OAR 603-011-0263 describes the requirements
for cattle to be allowed to move across the state border, graze for a
season and return to Oregon. Under a general heading of “Cattle
Grazing Permits,” the description for this rule is “Importation of
cattle: Out-of-state grazing.” The proposed change is, “Grazing Per-
mit for Oregon Cattle.” The remaining proposed changes follow a
similar logic.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583
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Rule Caption: Clarifies import requirements for livestock concern-
ing scabies.

Stat. Auth.: ORS 596

Stats. Implemented:

Proposed Amendments: 603-011-0281

Last Date for Comment: 10-29-10

Summary: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. The proposed changes will clarify the requirements for
importing livestock into Oregon from a scabies area. The proposed
language does not alter the intent of the rule. The proposed amend-
ments will also bring the rule up to date with other states and other
countries.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Clarifies import requirements for sheep and goats.
Stat. Auth.: ORS 596
Stats. Implemented:
Proposed Amendments: 603-011-0340
Proposed Repeals: 603-011-0365
Last Date for Comment: 10-29-10
Summary: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. The proposed changes combine two rules and clarify
the requirements for importing sheep and goats into Oregon. The pro-
posed language does not alter the intent of the rule. The proposed
amendments will also bring the rule up to date with other federal law
and other states and countries.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583

Department of Agriculture,

Oregon Sheep Commission

Chapter 644

Rule Caption: To increase the wool assessment rate by one half
cent per pound, effective January 1, 2011.
Date: Time: Location:
11-15-10 10 a.m. Travelodge

Pioneer Villa Restaurant

33180 Hwy. 228

Halsey, OR
Hearing Officer: John Fine
Stat. Auth.: ORS 576.304(2)
Stats. Implemented: ORS 576.304(2) & 576.325(4)(f)
Proposed Amendments: 644-010-0010
Last Date for Comment: 11-30-10, 5 p.m.
Summary: The proposed amendment to OAR 644-010-0020 would
increase the assessment on the sale of wool sold through commer-
cial channels by one-half cent, in accordance with ORS 576.325(f).
The wool assessment would increase from the current $0.025 cents
to $0.03 cents per pound of wool sold, in the grease basis.
Rules Coordinator: Richard Kosesan
Address: Department of Agriculture, Oregon Sheep Commission,
1270 Chemeketa St. NE, Salem, OR 97301
Telephone: (503) 370-7024

Department of Agriculture,
Oregon Wheat Commission
Chapter 678

Rule Caption: Reiterates Commissioner qualifications and allows
penalties to be waived by Administrator for good cause.
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Date:
10-20-10

Location:
Inn at Cross Keys Station
66 NW Cedar St.
Madras OR 97741
Hearing Officer: Tana Simpson
Stat. Auth.: ORS 576 & 578
Stats. Implemented: ORS 576 & 578
Proposed Amendments: 678-030-0027
Last Date for Comment: 10-18-10, 12 p.m.
Summary: The amendments to OAR 678 Section 30 add two
handler positions to the Commission as voting members.
Rules Coordinator: Tana Simpson
Address: Department of Agriculture, Wheat Commission, 1200 NW
Naito Parkway, Suite 370, Portland, OR 97209
Telephone: (503) 229-6665
Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Clarification of When Five Percent Charge-Off
Occurs Under ORS 708.590(2).
Date: Time:
10-18-10 9a.m.

Time:
8 a.m.

Location:

L & I Bldg., Room F

350 Winter St. NE

Salem, OR

Hearing Officer: Lauren E. Winters

Stat. Auth.: ORS 706.790

Stats. Implemented: ORS 708A.590(2), 708A.175(3), 4) &
708.195(2)

Proposed Adoptions: Rules in 441-505

Last Date for Comment: 10-25-10, 5 p.m. PST

Summary: The proposed rule clarifies when the first and subsequent
minimum five percent charge-offs under ORS 708A.590(2) must
occur. Under ORS 708A.590(2), the bank must reduce the book
value of real property acquired under ORS 708A.175 (3) or (4) by
five percent of its original book value annually beginning in the year
title is vested and continuing until the earlier of when the bank
disposes of the real estate, or the expiration of 15 years unless the
DCBS director extends the 15-year time period, ORS 708A.195(2)
states that title is deemed “vested” on “the date the institution is first
entitled to receive a deed to the real estate.”

Rules Coordinator: Shelley Greiner

Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301

Telephone: (503) 947-7484

ecccccccos

Rule Caption: Adopting Rules for

Applications to Serve Former Groups.

Community Charter

Date: Time: Location:

10-18-10 2 p.m. Labor & Industries Bldg.
Room 260
350 Winter St. NE
Salem, OR

Hearing Officer: Lauren E. Winters

Stat. Auth.: ORS 723.172, SB 438 §3 (2009), ORS 723.102,
723.012,723.022

Stats. Implemented: SB 438 (2009)

Proposed Adoptions: Rules in 441-710

Proposed Amendments: 441-710-0035

Last Date for Comment: 10-25-10, 5 p.m. PST

Summary: The proposed rules allow new group members outside
the credit union’s community boundaries to become community
credit union members after the credit union converts to a communi-
ty charter if the credit union had a long-term relationship with the
group at the time of conversion and the group is located within the
new geographic boundaries.

Rules Coordinator: Shelley Greiner
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Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301
Telephone: (503) 947-7484
Department of Environmental Quality
Chapter 340

Rule Caption: Heat Smart Program for residential woodstoves and
other solid fuel burning devices — home sale removal and certifi-
cation requirements.

Date: Time:
10-18-10 6 p.m.

Location:

Medford DEQ

221 Stewart Ave., Suite 20
Medford, OR 97501

Eugene DEQ

Willamette Conf. Rm.

165 East 7th Ave., Suite 100
Eugene, OR 97401

DEQ Headquarters

EQC-A Conference Rm.

811 SW Sixth Ave

Portland, OR, 97204

Burns City Hall

Council Chambers

242 S Broadway Ave.

Burns, OR 97720

Pendleton State Office Bldg.

700 SE Emigrant, #330,

1st Floor Conf. Rm.

Pendleton, OR, 97801

Hearing Officer: DEQ Staff; Don Munkers, Burns City Mgr.; Tom
Hack, DEQ

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468.140, 468A.035, 468A.100—
468A.180 & 468A.460-468A.515

Proposed Adoptions: 340-262-0400, 340-262-0450, 340-262-
0500, 340-262-0600, 340-262-0700, 340-262-0800, 340-262-0900
Proposed Amendments: 340-200-0040, 340-012-0054, 340-012-
0140

Proposed Repeals: 340-262-0010, 340-262-0020, 340-262-0030,
340-262-0040, 340-262-0050, 340-262-0100, 340-262-0110, 340-
262-0120, 340-262-0130, 340-262-0200, 340-262-0210, 340-262-
0220, 340-262-0230, 340-262-0240, 340-262-0250, 340-262-0300,
340-262-0310, 340-262-0320, 340-262-0330

Last Date for Comment: 10-29-10, 5 p.m.

Summary: This rulemaking would implement the requirements of
Senate Bill 102, a measure passed by the 2009 Oregon Legislature
to protect Oregonians from uncontrolled wood smoke. The proposed
rules implement the statutory requirement for homeowners to remove
and destroy any uncertified woodstove at the time of home sale and
to notify DEQ. The proposed rules subject a broader range of home
and commercial heating devices (including outdoor wood-fired boil-
ers and other uncontrolled wood burning devices) to certification
requirements. Unless these heating devices meet the certification
requirements, they will not be allowed to be sold in Oregon. The
proposed rules also update DEQ rules for implementing a wood
burning curtailment program in a nonattainment area if needed.

These proposed rules will also be submitted to the U.S. Environ-
mental Protection Agency as a revision to the Oregon State Imple-
mentation Plan under OAR 340-200-0040.

To request additional information regarding this rulemaking,
please contact: Rachel Sakata at the Department of Environmental
Quality, call toll free in Oregon 800-452-4011 or 503-229-5659, or
visit DEQ’s public notices webpage http://www.deq.state.or.us/news/
publicnotices/PN.asp

To comment on this rulemaking, submit your comments to: Rachel
Sakata, Oregon Department of Environmental Quality, 811 SW Sixth
Avenue, Portland, OR 97204, or by fax to 503-229-5675, or by email
to heatsmartrule@deq.state.or.us (if you do not receive an auto
response to your emailed comments, contact staff listed above).

10-19-10 6 p.m.

10-20-10 6 p.m.
10-27-10

6 p.m.

10-28-10 6 p.m.
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Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204

Telephone: (503) 229-6878

Rule Caption: Adoption of Federal Air Quality Regulations and
Related Permit Rules.
Date: Time:
10-22-10 6 p.m.

Location:

DEQ Headquarters

Room EQC-A

811 SW 6th Ave.

Portland, OR 97204

DEQ Bend Regional Office,
Conference Rm.

475 NE Bellevue Dr., Suite 110
Bend, OR 97701

DEQ Medford Regional Office
Conference Rm.

221 Stewart Ave., Suite 201
Medford, OR 97501

Hearing Officer: Gregg Dahmen, Mark Fisher, Steve Croucher
Stat. Auth.: ORS 468.020, 468A.025, 468A.035, 468A.040 &
468A.310

Stats. Implemented: ORS 468.020,468A.025,468A.035,468A.040
& 468A.310

Proposed Amendments: 340-200-0040, 340-216-0020, 340-216-
0060, 340-216-0064, 340-230-0030, 340-230-0300, 340-238-0040,
340-238-0060, 340-242-0500, 340-244-0030, 340-244-0220, 340-
244-0234, 340-244-0236, 340-244-0238, 340-244-0242, 340-244-
0244, 340-244-0248

Proposed Repeals: 340-230-0400, 340-230-0410

Last Date for Comment: 10-29-10, 5 p.m.

Summary: The proposed rules would adopt standards to implement
new and amended federal air quality regulations. The objectives of
this rulemaking are to:

e Protect public health;

* Implement federally-delegated programs that regulate hazardous
air pollutants and other air pollutants; and

e Improve Oregon’s implementation of these programs.

If adopted, this proposal would:

» Adopt by reference federal area source standards regulating
asphalt processing and asphalt roofing manufacturing, chemical man-
ufacturing, chemical preparation, paint and allied product manufac-
turing, and prepared feeds manufacturing;

* Repeal the adoption of existing federal standards regulating sta-
tionary internal combustion engines;

* Add paint and allied product manufacturing to the list of busi-
ness categories eligible to obtain a simple or general permit, and
assign this source category to a general ACDP annual fee class;

* Allow DEQ to defer the requirement to submit an application for,
or to obtain an ACDP for up to twelve months;

* Allow DEQ to use a portion of the ACDP non-technical permit
modification fee to cover the change of ownership fee required in the
underground storage tank rules;

* Split the metal fabrication and finishing source category into
multiple fee classes;

* Exempt small metal fabrication and finishing facilities and small
commercial ethylene oxide sterilization operations from permitting;

 Extend the permit exemption for gasoline dispensing facilities
with aboveground storage tanks that dispense less than 10,000 gal-
lons of gasoline per month to also include those with underground
tanks;

» Clarify that the gasoline dispensing rule that prohibits “topping
off” applies to the equipment used for the refueling of motor
vehicles;

* Correct an error that occurred in merging separate rules affect-
ing gasoline dispensing facilities that inadvertently exempted
aviation gasoline from emission standards required by the state
implementation plan;

10-25-10 6 p.m.

10-26-10 6 p.m.
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* Clarify the requirements for gasoline cargo tanks, the calculation
of monthly throughput, and when compliance demonstration testing
is required;

» Update the adoption by reference of existing federal rules to keep
them consistent with federal amendments; and

* Repeal the rules that implement the federal emission guidelines
for hospital, medical and infectious waste incinerators.

More information: www.deq.state.or.us/regulations/proposed
rules.htm

Email comments to: federalrule2010@deq.state.or.us

Mail comments to: Jerry Ebersole, Oregon Department of
Environmental Quality, 811 SW Sixth Avenue, Portland, OR 97204-
1390. Questions: (503) 229-6974. Toll free in Oregon: (800) 452-
4011 Fax: (503) 229-5675
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6878
Rule Caption: Title V operating permit fee increases authorized in
statute.

Date: Time: Location:

10-18-10 6 p.m. DEQ Headquarters
Conference Rm. EQC-A
(10th Floor)

811 SW Sixth Ave.
Portland, OR 97204
Hearing Officer: DEQ staff
Stat. Auth.: ORS 468.020, 468.065,468A.025,468A.040,468A.310
& 468A315
Stats. Implemented: ORS 468 & 468A
Proposed Amendments: 340-220-0030, 340-220-0040, 340-220-
0050
Last Date for Comment: 10-19-10, 5 p.m.
Summary: The proposed rules would:

e Increase Title V fees for 2010 and 2011 and do not require
retroactive fee collection;

e Adopt a fee increase for 2009 identical to the August 2009
Environmental Quality Commission temporary rule amendments that
allowed the Department of Environmental Quality to invoice Title V
permittees on the normal 2009 billing schedule; and

» The fees in the proposed rules reflect a technical correction
required by statute.

Federal and state laws require permit fees fund Oregon’s entire
Title V program. Oregon Revised Statute 468 A.315 authorizes Title
V fees in the following three categories:

1. An annual base fee assessed to all Title V sources regardless of
emission quantities;

2. Emission fees assessed per ton on emissions from individual
sources per calendar year; and

3. Specific activity fees assessed when a source owner or opera-
tor modifies a permit.

The statute increases the annual base fee beginning in 2010 and
gives the Commission authority to adjust all of the fee categories by
the annual change in the consumer price index.

The Oregon Title V operating permit program requires addition-
al funding to continue protecting Oregon’s air quality. Title V per-
mitting helps ensure that permit holders comply with state and fed-
eral emissions standards. Revenue from the proposed fees would
fund the program through 2012 and help DEQ:

e Issue and renew Title V permits in a timely manner;

» Complete required Title V inspections;

* Monitor and enforce compliance with air quality regulations;

e Comply with federal requirements to maintain a federally
approved and delegated Title V program; and

* Issue public notices and information on the Title V program.

To request additional information regarding this rulemaking,
please contact: Andrea Curtis at the Department of Environmental
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Quality, call toll free in Oregon 800-452-4011 or 503-229-6866 or
visit DEQ’s public notices webpage http://www.deq.state.or.us/
regulations/proposedrules.htm

To comment on this rulemaking, submit your comments to:
Andrea Curtis, Oregon Department of Environmental Quality, 811
SW Sixth Avenue, Portland, OR 97204, or by fax to 503-229-5675,
or by email to tvfees@deq.state.or.us (if you do not receive an auto
response to your emailed comments, contact staff listed above).
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6878

Rule Caption: Housekeeping and streamlining for DEQ-
administered tax credits.

Stat. Auth.: ORS 468.020, ORS 468.150; 468A.096; chapter 618,
Oregon Laws 2003, Sec. 28-32, reprinted in a note following ORS
315.356

Other Auth.: ORS 315.304,315.311 & 315.356

Stats. Implemented: ORS 468.150-190; 468A.095, 468A.096,
468A.98; chapter 618, Oregon Laws 2003, Sec. 31-32, reprinted in
a note following ORS 315.356

Proposed Adoptions: 340-016-0088

Proposed Amendments: 340-016-0080, 340-016-0210

Proposed Repeals: 340-016-0100, 340-016-0110, 340-016-0120,
340-016-0130, 340-016-0140, 340-016-0150

Last Date for Comment: 10-25-10, 5 p.m.

Summary: The proposed rulemaking would:

* Adopt and amend Pollution Control Tax Credits rules to trans-
fer certificate administration activities to DEQ;

* Repeal the Pollution Prevention Tax Credit pilot program rules.
The statute authorized EQC to issue program certificates through
December 31, 1999.

* Amend the Truck Engine Tax Credit to align the last date of cer-
tificate issuance to December 31, 2013 with 2009 amendments to
chapter 618, Oregon Laws 2003 in a legislative note following ORS
315.356.

Email comments to: TaxCreditRulemaking@deq.state.or.us

Contact: Maggie Vandehey, (503) 229-6878 for additional
information.

Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390

Telephone: (503) 229-6878

Rule Caption: Align Oil Spill Prevention and Emergency Response
Planning Fees with Oregon Revised Statutes.
Stat. Auth.: ORS 468.020 & 468B.345-468B.500
Stats. Implemented: ORS 468.B.405
Proposed Amendments: 340-141-0010
Last Date for Comment: 10-25-10, 5 p.m.
Summary: The 2007 Legislature approved and signed Senate Bill
105 into law. This bill changed the fees paid by certain vessels and
oil handling facilities for oil spill prevention and emergency response
planning. This proposed rule would align the rule with the statute.
For more information about the proposed rule visit www.deq.
state.or.us/regulations/proposedrules.htm
Email comments to: OilSpillPreventionFeeRulemaking@deq.
state.or.us
Contact: Michael Zollitsch, DEQ, 811 SW Sixth Ave., Portland,
OR 97204-1390, (503) 229-6931, (800) 452-4011 toll free in
Oregon, (503) 229-6954 fax.
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6878
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Department of Human Services,
Addictions and Mental Health Division:
Addiction Services
Chapter 415

Rule Caption: Amending the “Prevention” rules to change the
training process for becoming a Certified Prevention Specialist

(CPS).
Date: Time: Location:
10-19-10 2 p.m. DHS Bldg., Rm. 137A

500 Summer St. NE

Salem, OR
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 409.050 & 409.410
Stats. Implemented: ORS 430.240-430.415
Proposed Amendments: 415-056-0000, 415-056-0005, 415-056-
0010, 415-056-0015, 415-056-0020, 415-056-0025
Last Date for Comment: 10-22-10
Summary: The Addictions and Mental Health (AMH) Division is
proposing tot amend the OAR 415-056 Alcohol and Drug “Preven-
tion” rules in order to change the training requirements needed to
provide prevention services. Currently, the rules have a list of train-
ing requirements needed in order to be an agency staff person respon-
sible for developing, monitoring, and overseeing a substance abuse
prevention plan. The changes to the rules would eliminate these
requirements and instead the staff person would need to qualify as
Addiction Counselor Certification Board of Oregon (ACCBO) Cer-
tified Prevention Specialist (CPS). Other “housekeeping” revisions
are also being made.
Rules Coordinator: Richard Luthe
Address: Department of Human Services, Addictions and Mental
Health Division: Addiction Services, 500 Summer St. NE, E-86,
Salem, OR 97301
Telephone: (503) 947-1186

ecccccccoe

Rule Caption: Update the “DUII ADES” and “DUII Demonstra-
tion Project” rules to revise and consolidate the rules.

Date: Time: Location:
10-22-10 1 pm. 500 Summer St. NE
Room 137A

Salem, OR 97301
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 409.010, 409.050, 409.410 & 813.025
Stats. Implemented: ORS 813.025 & 813.260
Proposed Amendments: Rules in 415-054
Proposed Repeals: 415-054-0045, 415-054-0050, 415-054-0055,
415-054-0060, 415-054-0070, 415-054-0075, 415-054-0076, 415-
054-0080, 415-054-0090, 415-054-0100, 415-054-0200, 415-054-
0210,415-054-0220,415-054-0230, 415-054-0240, 415-054-0300,
415-054-0310, 415-054-0320, 415-054-0330, 415-054-0340, 415-
054-0350, 415-054-0360, 415-054-0370
Last Date for Comment: 10-29-10
Summary: The Addictions and Mental Health Division is propos-
ing revisions to OAR 415-054 “DUII ADES” and “DUII Demon-
stration Project” rules in order to update and consolidate these rules,
and to separate them from the “DUII Treatment” rules; the “DUII
treatment” rules will be moving to the OAR 309-032 “Integrated
Services and Supports Rules” (ISSR).
Rules Coordinator: Richard Luthe
Address: Department of Human Services, Addictions and Mental
Health Division: Addiction Services, 500 Summer St. NE, E-86,
Salem, OR 97301
Telephone: (503) 947-1186
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Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Update the “Licensed Children’s Emergency
Safety Intervention Specialist” (CESIS) rules.

Date: Time: Location:
9-19-10 3 p.m. 500 Summer St. NE
Room 137A

Salem, OR 97301
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 409.010, 409.050, 426.415 & 430.640
Stats. Implemented: ORS 414.065, 462.415 & 430.640
Proposed Amendments: 309-034-0400, 309-034-0410, 309-034-
0420, 309-034-0430, 309-034-0440, 309-034-0450, 309-034-0460,
309-034-0470, 309-034-0480, 309-034-0490
Proposed Repeals: 309-034-0150, 309-034-0160, 309-034-0170,
309-034-0180, 309-034-0190, 309-034-0205, 309-034-0210, 309-
034-0240, 309-034-0250, 309-034-0260, 309-034-0270, 309-034-
0290, 309-034-0310, 309-034-0320
Last Date for Comment: 10-22-10
Summary: The Addictions and Mental Health Division is propos-
ing to update “Children’s Emergency Safety Intervention Specialist”
(CESIS) rules to reflect changes made to service delivery by the new
“Integrated Services and Supports” Rule (ISSR), which has been
developed in conjunction with these rule revisions.
Housekeeping changes are also being made.

Rules Coordinator: Richard Luthe
Address: Department of Human Services, Addictions and Mental
Health Division: Mental Health Services, 500 Summer St. NE, E-86,
Salem, OR 97301
Telephone: (503) 947-1186

Department of Human Services,

Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Update of Criminal Records Check Rules for
Department of Human Services Providers.

Date: Time: Location:
10-20-10 9:45-10:45 a.m.  Human Services Bldg.,
Room 137-A

500 Summer St. NE
Salem, OR 97301

Hearing Officer: Jennifer Bittel
Stat. Auth.: ORS 181.534, 181.537, 409.050, 410.020, 411.060,
411.122,418.016, 418.640, 441.055, 443.730, 443.735 & 678.153
Stats. Implemented: ORS 181.534, 181.537, 183.341, 409.010,
411.060,411.122 & 443.004
Proposed Adoptions: 407-007-0275
Proposed Amendments: 407-007-0200 — 407-007-0370
Proposed Repeals: 407-007-0210(T), 407-007-0275(T)
Last Date for Comment: 10-22-10, 5 p.m.
Summary: The Department of Human Services (Department) is
updating the criminal records check rules for providers to align with
ORS 443,004 and make permanent two temporary rules (OAR 407-
007-0210 and 407-007-0275). The crimes lists are being updated due
to new crimes added to the Oregon Revised Statutes since 2009 and
to align with the Adam Walsh Act and ORS 443.004. Rule language
is being clarified and amended to meet Secretary of State guidelines
and to align with current practice and needed changes to the crimi-
nal records check process.

Proposed rules are available on the DHS Website: http:/www.
oregon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel
Address: Department of Human Services, Administrative Services
Division and Director’s Office, 250 Winter St. NE, Salem, OR 97301
Telephone: (503) 947-5250
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Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
10-25-10 8:30 a.m. 500 Summer St., Rm. 255
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 147.425, 181.537, 181.557, 409.010, 409.050,
409.185,418.005,418.015,418.747 & 419B.005-419B.050
Stats. Implemented: ORS 147.425, 181.537, 181.557, 409.010,
409.050, 409.185, 418.005, 418.015, 418.747 & 419B.005-
419B.050

Proposed Amendments: 413-015-0115, 413-015-1105, 413-015-
1110,413-015-1120

Last Date for Comment: 10-26-10, 5 p.m.

Summary: OAR 413-015-0115 about the definitions used in the
Department’s rules regarding Child Protective Services (which iden-
tifies child safety threats and assures protection of children after a
report of alleged child abuse or neglect is received by a screener) is
being amended to restate the definition for safety service provider.

OAR 413-015-1105 about the purpose of allowing law enforce-
ment data system (LEDS) access in local child welfare offices is
being amended to state that one of the primary purposes in allowing
such access is to assist child welfare staff in making decisions about
child safety regarding safety service providers (participants in a pro-
tective action or ongoing safety plan whose actions, assistance, or
supervision help a family in managing a child’s safety).

OAR 413-015-1110 about the definitions used in the Department’s
rules regarding local child welfare office access to the law enforce-
ment data system (LEDS) is being amended to state the definition for
safety service provider.

OAR 413-015-1120 about when and how a local Child Welfare
office may conduct criminal records checks on a subject individual
using the law enforcement data system (LEDS) and the timelines
under which the Department must provide written notice to a sub-
ject individual when a criminal records check is conducted for a
Child Protective Services purpose is being amended to restate that
the term subject individual includes an individual being assessed as
a safety service provider (a participant in a protective action or
ongoing safety plan whose actions, assistance, or supervision help
a family in managing a child’s safety) and that a safety service
provider must be given notice of a criminal records check before the
check is conducted.

In addition, these amendments will adopt as permanent rules tem-
porary rule amendments made on June 15,2010. Further the above
rules may also be changed to reflect new Department terminology
and to correct formatting and punctuation.

Written comments may be submitted until October 26, 2010 at
5:00 p.m. Written comments may be submitted via e-mail to
Annette Tesch@state .or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Children, Adults, and
Families Division, 500 Summer Street NE, E-48, Salem, Oregon,
97301. The Department provides the same consideration to written
comment as it does to any oral or written testimony provided at the
public hearing.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE,
E-48, Salem, OR 97301-1066

Telephone: (503) 945-6067
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Department of Oregon State Police,
Office of State Fire Marshal
Chapter 837

Rule Caption: Hazardous Substance Possession Fee Increase.
Date: Time: Location:
10-27-10 1 p.m. Office of State Fire Marshall

4760 Portland, Rd. NE

Salem, OR 97305
Hearing Officer: OSFM Staff
Stat. Auth.: ORS 453.402
Stats. Implemented: ORS 453.402
Proposed Amendments: 837-090-1030
Last Date for Comment: 10-27-10
Summary: The Office of State Fire Marshal (OSFM) proposes to
increase the fee rate contained in the Hazardous Substance Posses-
sion Fee (HSPF) schedule for funding the Community Right to
Know (CR2K) program. The Office of State Fire Marshal is required
to administer the Community Right to Know and Protection Act con-
tained in ORS 453.307 to 453.414. In addition, ORS 453.520 assigns
the OSFM responsibility for State Emergency Response Committee
(SERC) duties required by the federal Emergency Planning and
Community Right to Know Act (EPCRA). The OSFM fulfills these
responsibilities through the CR2K program.

This rulemaking increases the CR2K portion of the HSPF revenue
in order to maintain existing CR2K program staffing and service
levels. The fee increase will affect most entities paying and annual
Hazardous Substance Possession Fee.

To request additional information regarding this rulemaking,
please contact: Chris Kuenzi at the Office of State Fire Marshal at
503-934-8214. To comment on this rulemaking, submit your com-
ments to: Chris Kuenzi, Office of State Fire Marshal, 4760 Portland
Rd. NE, Salem, OR 97305, or by fax to 503-373-1825, or by email
to chris.kuenzi@state.or.us
Rules Coordinator: Pat Carroll
Address: Department of Oregon State Police, Office of State Fire
Marshal, 4760 Portland Rd. NE, Salem, OR 97305
Telephone: (503) 934-8276

ecccccccoe

Rule Caption: Adoption of the 2009 International Fire Code with
Oregon Amendments.

Stat. Auth.: ORS 476.030

Stats. Implemented: ORS 476.030

Proposed Amendments: 837-040-0010, 837-040-0020, 837-040-
0140

Last Date for Comment: 10-21-10

Summary: (1) OAR 837-040-0010(2) adopts the 2009 Internation-
al Fire Code with Oregon amendments to be known as the Oregon
Fire Code, 2010 Edition.

(2) Amendment to OAR 837-040-0020(3) removes mid-cycle Ore-
gon amendments to the 2007 Oregon Fire Code as they will be incor-
porated into the 2010 Oregon Fire Code.

(3) OAR 837-040-0140 changes edition dates of the Oregon Struc-
tural Specialty Code and the Oregon Mechanical Specialty Code
from 2007 to 2010.

The proposed adoption of the 2009 International Fire Code with
Oregon amendment should have no adverse impact on government,
local government, business or the public. Any cost increases or sav-
ings cannot be quantified at this time. The Oregon Fire Code Com-
mittee made the finding that the added cost, if any, is necessary to
the health and safety of the public.

Rules Coordinator: Pat Carroll

Address: Department of Oregon State Police, Office of State Fire
Marshal, 4760 Portland Rd. NE, Salem, OR 97305

Telephone: (503) 934-8276
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Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Basic Control Skills Test and other Commercial
Driver License Testing.
Date: Time:
10-19-10 I p.m.

Location:

DMV Headquarters, Rm. 123

1905 Lana Ave. NE

Salem, OR 97314

Hearing Officer: Liz Woods

Stat. Auth.: ORS 184.616, 184.619, 802.010, 802.200, 802.540,
807.045, 807.070, 807.072 & 807.080

Other Auth.: Federal Motor Carrier Safety Administration
(FMCSA) regulation, 49 CFR 383, subparts G and H and Proposed
Notice of Rulemaking, 73 FR 19281, April 9, 2008, Commercial Dri-
ver’s License Testing and Commercial Learner’s Permit Standards.
Stats. Implemented: ORS 807.040, 807.045, 807.070 & 807.072
Proposed Amendments: 735-060-0000, 735-060-0120, 735-062-
0002, 735-062-0070, 735-062-0200

Last Date for Comment: 10-21-10

Summary: Applicants for a Commercial Driver License (CDL) must
demonstrate basic knowledge, vehicle control and driving skills.
Based on recommendations of the American Association of Motor
Vehicles Administrators (AAMVA) and proposed rulemaking
issued by FMCSA, DMV proposes to update its CDL testing require-
ments by amending OAR 735-060-0120, 735-062-0070 and 735-
062-0200 to require that a CDL applicant must successfully complete
a Basic Control Skills test before taking an on-road driving test.
DMYV intends to implement Basic Vehicle Control Skills testing on
January 1,2011.

The basic vehicle control skills test requires a CDL applicant to
demonstrate effective maneuvering of the truck, bus or tractor trail-
er that he or she is driving (and is testing to be licensed to drive).
The skills that the driver must demonstrate include backing maneu-
vers as well as pulling forward and executing a turn within specific
boundaries.

DMV also proposed to amend OAR 735-060-0000 and 735-062-
0002 to add a definition of CDL skills test. A CDL skills test is a
pre-trip vehicle inspection, a basic control skills test or an on-road
driving test.

Other changes are made to these rules for clarity.

Test of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Rule Caption: Revision of Bulk Use Fuel Sales reporting and
Remittance of Tax.

Stat. Auth.: ORS 184.616, 184.619 & 319.840

Stats. Implemented: ORS 319.510-319.880 & 319.990(4)
Proposed Adoptions: 735-176-0023

Proposed Amendments: 735-176-0000, 735-176-0010, 735-176-
0017,735-176-0021, 735-176-0022, 735-176-0030, 735-176-0040,
735-176-0045

Last Date for Comment: 10-21-10

Summary: Several use fuel sellers claim 4% tax credit on bulk sales
which results in about $80,000 of lost revenue for ODOT per year.
The rule amendment clarifies that because the use fuel seller is pay-
ing the tax on behalf of the use fuel user(s), the 4% credit cannot be
claimed on these sales. Rather, the 4% credit is available to licensed
use fuel sellers when they are remitting tax for which they are respon-
sible as sellers.

Text of proposed and recently adopted ODOT rules can be found
at website: http://www.oregon.gov.ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze
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Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171
Oregon Business Development Department
Chapter 123

Rule Caption: Revisions to rules regarding the procedures for
contracts entered into by the department.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075,285A.070 & 285B.075
Proposed Amendments: 123-006-0020, 123-006-0035, 123-006-
0045

Last Date for Comment: 10-21-10

Summary: These rules are being revised to incorporate 123-125
relating to contracting with the departments foreign trade offices.
“Event Speakers™ has been added to 123-006-0045.

Rules Coordinator: Mindee Sublette

Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

Rule Caption: These rules are being repealed and incorporated into
123-006.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075 & 285A.065

Proposed Repeals: Rules in 123-125

Last Date for Comment: 10-21-10

Summary: These rules are being repealed. Minor language relating
to these rules will be added to 123-006.

Rules Coordinator: Mindee Sublette

Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

ecccccccos

Rule Caption: Temporary Coalition of Brownfields Clean-Up
Fund rules are becoming permanent.
Stat. Auth.: ORS 285A.075,285A.190 & 285A.192
Stats. Implemented: ORS 285A.190
Proposed Amendments: 123-140-0010, 123-140-0020, 123-140-
0030
Proposed Repeals: 123-140-0010(T), 123-140-0020(T), 123-140-
0030(T)
Last Date for Comment: 10-21-10
Summary: These rules were temporarily filed in May of 2010 and
not becoming permanent. Loan agreement conditions were updated
to comply with statute.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Oregon Criminal Justice Commission

Chapter 213

Rule Caption: Adopts guidelines to implement ORS 203.095.
Date: Time: Location:
10-25-10 10-10:30 a.m. State Archives Conf. Rm.

800 Summer St. NE

Salem, OR
Hearing Officer: Craig Prins
Stat. Auth.: ORS 203.095
Stats. Implemented: ORS 203.095
Proposed Adoptions: 213-070-0000, 213-070-0005, 213-070-
0010, 213-070-0020, 213-070-0030, 213-070-0040, 213-070-0050
Last Date for Comment: 11-12-10
Summary: The Criminal Justice Commission (CJC) is required
under SB 77 (2009), codified at ORS 203.095, to establish by rule
guidelines by which to identify the minimally adequate level at which
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public safety services must be delivered in a county. The guidelines
must provide a basis for analyzing whether a county provides a min-
imally adequate level of public safety services in the areas of coun-
ty jail operations; law enforcement, investigation and patrol; com-
munity corrections; juvenile justice; emergency operations and
emergency response; search and rescue operations; criminal prose-
cution; and court facility operations. These rules implement those
provisions of ORS 203.095. The rules also require affected counties
to send the Commission copies of certain pertinent documents.
Rules Coordinator: Craig Prins
Address: Oregon Criminal Justice Commission, 885 Summer St.
NE, Salem, OR 97301
Telephone: (503) 378-4830

Oregon Facilities Authority

Chapter 172

Rule Caption: Amend Oregon Facilities Authority’s Rules for
Approving Projects; Adds Rules Specifying Amounts for Fees.
Stat. Auth.: ORS 183.341,289.125 & 289.240

Stats. Implemented: ORS 183.341, 289.005, 289.010, 289.125,
289.200, 289.205, 289.220 & 289.240

Proposed Adoptions: 172-005-0065

Proposed Amendments: 172-001-0005, 172-005-0000, 172-005-
0010, 172-005-0020, 172-005-0030, 172-005-0040, 172-005-0050,
172-005-0060, 172-005-0070

Last Date for Comment: 11-5-10

Summary: The proposed rules relate to OAR chapter 172, division
005, which contains the Authority’s rules for evaluating and approv-
ing projects that qualify for tax-exempt financing. These proposed
rules make changes to certain procedures followed by the Authori-
ty, including a provision allowing the Authority to approve certain
applications and approve the financings proposed in those applica-
tions at the same meeting; add a requirements that if bonds receive
arating of investment grade but below BBB+, the participating insti-
tution must procure a second rating of at least investment grade; pro-
vide the unrated bonds or bonds not receiving a rating of at least
investment grade may be sold to “qualified institutional buyers” as
defined under federal law; allow such bonds to be sold in a public
offering; amend the definition of “public offering”; and expand the
ability of the Authority to modify the requirements for the financing
of any low income housing project. A proposed new rule specifies
the amounts for the application fee and closing fees; indicates that
the Authority may collect a reasonable share of its annual costs and
charges in connection with audits performed and services rendered;
allows the Authority to increase fees for transactions that involve new
or complex financing structures or special provisions; and requires
the participating institution to pay fees charged by the Authority’s
bond counsel and financial advisor.

A proposed change to OAR chapter 172, division 001 also updates
the reference to the Attorney General’s Model Rules of Procedure.
Rules Coordinator: Gwen Griffith
Address: Oregon Facilities Authority, 1600 Pioneer Tower, 888 SW
5th Ave., Portland, OR 97204
Telephone: (503) 802-5710

Oregon Health Licensing Agency,
Board of Direct Entry Midwifery
Chapter 332

Rule Caption: Standardization of rules, amend definitions, qualifi-
cation standards, application/education/examination requirements.
Date: Time: Location:
10-28-10 9 a.m. Rhoades Conf. Rm.
700 Summer St. NE, Suite 320
Salem, OR
Hearing Officer: Bert Krages
Stat. Auth.: ORS 687.485 & 676.615
Stats. Implemented: ORS 687.425, 687.485, 676.606 & 676.607
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Proposed Amendments: 332-015-0000, 332-015-0030, 332-015-
0050, 332-015-0070

Proposed Repeals: 332-015-0010, 332-015-0040, 332-015-0060,
332-015-0065

Last Date for Comment: 10-28-10

Summary: Rule changes are necessary to allow for general amend-
ments to Division 15 to align with current industry, agency and
statewide rulemaking standards and principles.

Amendments are needed to streamline definitions in order to meet
rulemaking protocols and define relevant terms where utilized with-
in the rule for efficiency.

Amendments are needed to clarify and streamline application
requirements for the following three pathways:

* National credential with examination within one year preceding
the application and proof of 10 of the 50 births being within three
years preceding the date of application.

e Out of state licensure no additions; and

* Certified professional midwife (CPM) would allow persons with
current CPM credential to become licensed without reexamination.
CPM credentialed applicants must provide proof of 10 of the 50
births are within three years preceding the date of application.

Amendments made to Legend Drugs and Devices initial program
which includes realignment of the 40 hours of training to reflect
appropriate and actual training needs. Division of treatment of
shock and intravenous therapy to allow specific hours in each area
of training.

Repeal specific rules to streamline application process and remove
redundancies.

Rules Coordinator: Samantha Patnode

Address: Oregon Health Licensing Agency, Board of Direct Entry
Midwifery, 700 Summer St. NE, Salem, OR 97301-1287
Telephone: (503) 373-1917

ecccccccoe

Rule Caption: Standardization of rules, amend requirements for
renewal, late renewal, continuing education, data collection and
fees.
Date:
10-28-10

Location:

Rhoades Conf. Rm.

700 Summer St. NE, Suite 320
Salem, OR

Time:
9 a.m.

Hearing Officer: Bert Krages

Stat. Auth.: ORS 687.485 & 676.615

Stats. Implemented: ORS 687.425, 687.435, 687.485, 687.495,
676.606 & 676.607

Proposed Adoptions: 332-020-0017

Proposed Amendments: 332-020-0000, 332-020-0010, 332-020-
0015, 332-020-0020

Last Date for Comment: 10-28-10

Summary: General amendments to Oregon Administrative Rules
(OAR), Chapter 332 Division 020 are being made to align with
current industry, agency and statewide rulemaking standards and
principles.

Amendments made to align renewals with agency standards and
protocols, including current renewal, late renewal up to three years,
and after three years reapplication under one of three pathways.
Added requirements for renewal and late renewal including proof of
current neonatal resuscitation and MANAstats reporting.

Amend timeframe required to obtain continuing education in leg-
end drugs and devices for renewal to reduce the amount of time
between training which currently spans eight years. Amendments
made to clarify the procedure for the continuing education audit
process.

Adopt rule to align with statutory provisions pursuant to ORS
687.495 regarding data collection. Amendment requires that all
licensees report to a national database (MANAstats) through the
Midwifery Alliance of North American (MANA) beginning June
2011 and send an individual report to the agency upon renewal begin-
ning in June 2012.

Amendments made to align with statutory provisions pursuant to
ORS 687.435, by establishing a reactivation fee and ORS 676.615
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by establishing a dormant renewal fee. Amend number of years a
licensee can renew late up to three years to align with renewal
requirements and agency protocol.

Rules Coordinator: Samantha Patnode

Address: Oregon Health Licensing Agency, Board of Direct Entry
Midwifery, 700 Summer St. NE, Salem, OR 97301-1287
Telephone: (503) 373-1917

ecccccccoe

Rule Caption: Clarify guidelines for risk criteria, practice/care
standards. Create standard for information/ethics/terminating care.
Date: Time: Location:
10-28-10 9 a.m. Rhoades Conf. Rm.
700 Summer St. NE, Suite 320
Salem, OR
Hearing Officer: Bert Krages
Stat. Auth.: ORS 687.485 & 676.615
Stats. Implemented: ORS 687.405, 687.480, 687.485, 676.606 &
676.607
Proposed Adoptions: 332-025-0070, 332-025-0080, 332-025-
0090, 332-025-0100
Proposed Amendments: 332-025-0020, 332-025-0021, 332-025-
0022, 332-025-0030, 332-025-0040, 332-025-0050, 332-025-0060,
332-030-0000
Last Date for Comment: 10-28-10
Summary: General amendments to Oregon Administrative Rules
(OAR), Chapter 332 Division 020 to align with current industry,
agency and statewide rulemaking standards and principles.

Amendments made to align with current industry practice stan-
dards to include flexibility for standards, efficiency and statutory
requirements. Amendments require risk assessment criteria to be pro-
vided with the patient disclosure form and signature/date of client
attesting receipt and understanding of the emergency transport plan.

Amendments made to “risk assessment criteria” to align with mid-
wifery and medical standards for client safety including mother, fetus
and newborn. Additions made to “absolute risk criteria” where
“transfer of care” for the mother and/or newborn is required.
“Absolute risk criteria” has been made more inclusive to reflect the
potential or actual risk that some situations or special circumstances
may impose in an out-of-hospital birth. Additions made to
“non-absolute risk criteria” where the licensee must “transfer care”
or consult, advise and document advice and outcome including
contrary actions. Clarification made to “non-absolute risk” include
defining “transfer of care”, “consultation” and “Oregon licensed
health care provider” to ensure licensees have clear guidelines and
expectations.

Amendments made to “standards of care” to align with current
industry standards including initial visit, diagnostic testing, assess-
ment of fetal well being, education and counseling of client, and
intrapartum care.

Adopt rule to clarify licensee’s requirements for client records and
charts including readability, maintenance and content. The new rules
provide clear directives and guidance for licensees including defin-
ing the difference between client records and charts.

Adopt rule to establish requirements for informed consent includ-
ing information a licensee must give each client. Risk information
must be provided to each client regarding an out-of hospital birth and
special circumstance birth including breech, multiples, vaginal birth
after cesarean, and post date birth. The risk information would be
standardized and updated by the board and the agency.

Adopt rule to set standards and objectives for professional conduct
all licensees must adhere to.

Adopt rule to provide guidance to licensees regarding terminating
client care in a non-emergency and emergency situation.

Rules Coordinator: Samantha Patnode

Address: Oregon Health Licensing Agency, Board of Direct Entry
Midwifery, 700 Summer St. NE, Salem, OR 97301-1287
Telephone: (503) 373-1917
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Oregon Military Department,
Office of Emergency Management
Chapter 104

Rule Caption: Adopt and amend rules for the Seismic
Rehabilitation Grant Program for consistency with Oregon
Constitution and ORS.
Date: Time:
10-15-10 9:30 a.m.

Location:
Anderson Readiness Center
3225 State St., Rm. 115
Salem, OR 97301
Hearing Officer: Paulina Layton
Stat. Auth.: ORS 401.300
Stats. Implemented: ORS 401.300
Proposed Adoptions: 104-050-0055
Proposed Amendments: 104-050-0000, 104-050-0010, 104-050-
0020, 104-050-0030, 104-050-0040, 104-050-0050, 104-050-0060,
104-050-0070, 104-050-0080, 104-050-0090, 104-050-0100
Last Date for Comment: 10-15-10
Summary: 104-050-0000, Purpose: statutory citation corrected;
104-050-0010, Definitions: Additional definitions were included to
provide further clarity on terms used in the Seismic Rehabilitation
Grant Program documents; 104-050-0020, Eligible Applicants and
Activities: revised the definition of eligible applicants to be consis-
tent to Constitutional language in Articles XI-M and XI-N; 104-050-
0030, Program Information: Amended statutory references; 104-050-
0040, Program Sanctions: amended reference to subgrantee to
grantee; 104-050-0050, Project Eligible Activities: amended title that
reflects more clearly the context of this rule and it clarifies the
seismic safety level requirements; 104-050-0055, Project Ineligible
Activities: addition of this rule clarifies ineligible activities; 104-050-
0060, Application Submittal, Review and Approval: revision clari-
fies materials Grant Selection Committee will receive; 104-050-
0070, Project Administration: Statutory citations corrected;
104-050-0080, Grant Awards and Match: Revised that Committee
may provide points for match funds; 104-050-0090, Grant
Agreement Conditions: Decreased the amount of time required to
execute contract; 104-050-0100, Waivers, Exceptions and Appeals:
Statutory citations corrected.
Rules Coordinator: Cherie Cline
Address: Oregon Military Department, Office of Emergency Man-
agement, PO Box 14370, Salem, OR 97309-5062
Telephone: (503) 378-2911, ext. 22221

Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Revisions to OAR 860-027-0050,
860-034-0393, and 860-034-0730 - Uniform System of Accounts.
Stat. Auth.: ORS 756.050 & 759.036
Stats. Implemented: ORS 756.105, 759.045, 759.120, 759.125,
759.130, 759.220 & 759.225
Proposed Amendments: 860-027-0020, 860-034-0393, 860-034-
0730
Last Date for Comment: 10-22-10, Close of Business
Summary: The proposed changes are necessary to align the Com-
mission’s administrative rules regarding Uniform System of
Accounts with the federal accounting requirements found in
47CFR32.1170 and 42CFR32.5081 The changes address the
requirement to record federal and Oregon universal Service Fund col-
lections and contributions as receivables on the balance sheet rather
than as revenues with offsetting expenses on the income statement.
The Commission encourages participants to file written comments
as early as practicable in the proceeding so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 545 on comments and
file them by email to the Commission’s Filing Center at PUC Filing
Center@state.or.us and also send a signed hard copy to the Filing
Center at PO Box 2148, Salem, OR 97308. For more information
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about the Commission’s Filing Center, please see http://apps.
puc.state.or.us/edockets/center.htm//apps.puc.state.or.us/edockets/
center.htm

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308

Telephone: (503) 378-4372

ecccccccoe

Rule Caption: In the Matter of a Revision to OAR 860-084-0190
to Comport with ORS 757.365.

Stat. Auth.: ORS 757.360-757.380

Stats. Implemented: ORS 757.360-757.380

Proposed Amendments: 860-084-0190

Last Date for Comment: 10-22-10, Close of Business
Summary: The proposed changes are necessary to align the
Commission’s administrative rules regarding Distributing Solar
Capacity by Size to ORS 757.365. The targeted goal in 860-084-
0190 should be a measurement of the capacity deployed to small-
scale and medium-scale solar photovoltaic energy systems, not the
energy generated by only small-scale systems.

The Commission encourages participants to file written comments
as early as practicable in the proceeding so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 546 on comments and
file them by email to the Commission’s Filing Center at PUC .Filing
Center@state.or.us and also send a signed hard copy to the Filing
Center at PO Box 2148, Salem, OR 97308. For more information
about the Commission’s Filing Center, please see http://apps.puc.
state.or.us/edockets/center.htm
Rules Coordinator: Diane Davis
Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308
Telephone: (503) 378-4372

Secretary of State,
Elections Division
Chapter 165

Rule Caption: Adopting Standards for Circulating Unpaid
Petitions by Paid Petition Circulators,

Stat. Auth.: ORS 246.150

Stats. Implemented: ORS 250.048

Proposed Adoptions: 165-014-0285

Last Date for Comment: 10-25-10

Summary: This proposed rule adopts specific standards for when a
person is prohibited from obtaining signatures on a petition or
prospective petition for which the person is being paid and, at the
same time, obtaining signatures on a petition or prospective petition
for which the person is not being paid.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310

Telephone: (503) 986-1518

ecccccccoe

Rule Caption: Amending the Voters’ Pamphlet Cost Worksheet for
Local Elections.

Stat. Auth.: ORS 246.150 & 255.305

Stats. Implemented: ORS 246.179, 246.250, 251.365, 254.046 &
255.305

Proposed Amendments: 165-020-0050, 165-020-0060

Last Date for Comment: 10-25-10

Summary: These proposed amendments update the formula used to
compute the voters’ pamphlet cost allocated to each district, which
is contained in form SEL 955, Voters’ Pamphlet Cost Worksheet.
Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310

Telephone: (503) 986-1518
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Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amending division 30 to update the guidelines of
when victims and District Attorneys are provided notice of upcom-
ing hearings.

Adm. Order No.: PAR 7-2010

Filed with Sec. of State: 9-3-2010

Certified to be Effective: 9-3-10

Notice Publication Date: 8-1-2010

Rules Amended: 255-030-0013

Subject: Division 30 rules provide guidelines for the procedure of
notifying victims and the District attorney of all upcoming hearings,
This amendment will update the rule to reflect current Board prac-
tice of providing notice at least 90 days before all hearings.

Rules Coordinator: Michelle Mooney —(503) 945-0914

255-030-0013
Notification of Hearing

(1) The Board shall send written notice of the hearing and its purpose
to the inmate. The inmate shall receive a copy of the Board Review Packet
at least 14 days prior to the hearing.

(2) If the inmate did not receive 14 days notice, the Board may
reschedule the hearing or the inmate may waive the notice and the Board
shall conduct the hearing.

(3) The Board shall attempt to notify the victim, if the victim requests
notification and furnishes the Board a current address, and the District
Attorney of the committing county at least ninety (90) days before all hear-

ings by sending written notice to the current addresses of both parties.
Stat. Auth.: ORS 144.120(7) & 144.130
Stats. Implemented: ORS 144.120(7) & 144.130
Hist.: 2PB 4-1986(Temp), f. & ef. 12-2-86; PAR 3-1987, f. & ef. 4-28-87; PAR 6-1988, f. &
ef. 5-19-88; PAR 4-1989, f. & ef. 11-1-89; PAR 1-1990(Temp), f. & cert. ef. 2-20-90; PAR
2-1990, f. & cert. ef. 4-5-90; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 3-1997, f. 3-11-97, cert.
ef. 3-14-97; PAR 7-2010, f. & cert. ef. 9-3-10

Construction Contractors Board
Chapter 812

Rule Caption: New definitions, larger bond requirements, lapsed
license, close untimely complaints, lead-based paint, continuing
education.

Adm. Order No.: CCB 14-2010

Filed with Sec. of State: 8-24-2010

Certified to be Effective: 9-1-10

Notice Publication Date: 8-1-2010

Rules Adopted: 812-002-0390, 812-007-0302, 812-021-0016
Rules Amended: 812-003-0175, 812-003-0290, 812-003-0330, 812-
004-0260, 812-004-0400, 812-004-0550, 812-005-0210, 812-007-
0020, 812-008-0074, 812-020-0055, 812-021-0025

Rules Repealed: 812-002-0390(T), 812-003-0290(T), 812-003-
0330(T), 812-007-0020(T), 812-020-0055(T)

Subject: ¢ 812-002-0390 is adopted to add a general definition for
the term “key employee” to the definition section of the rules, Divi-
sion 2.

* 812-003-0175 is amended to provide for greater protection when
a residential general or residential specialty contractor with unpaid
construction debts attempts to relines as a residential limited con-
tractor and thereby avoid the increased bond requirements.

¢ 812-003-0290 is amended to conform to ORS 701.063(4).

* 812-003-0330, 812-004-0260, and 812-004-0400, are amended
to change the process the CCB uses to handle untimely complaints.
Rather than issue an order of dismissal subject to contested case
review, the agency will close the complaints. The result will be an
order in other than a contested case. As such, review is by the circuit
court.

* 812-004-0550 is amended to eliminate dismissal for untimely fil-
ing from agency proposed default orders. Those orders are subject
to contested case hearings. This is part of other changes to treat
untimely claims as closures, subject to review as orders in other than
contested cases.

* 812-005-0210 is amended to provide for greater protection when
a residential general or residential specialty contractor with unpaid
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construction debts attempts to re-license as a residential limited con-
tractor and thereby avoid the increased bond requirements. The rule
is also amended to correct cite references.

* 812-007-0020 has the following amendments: 812-007-0020(2)
is amended to separate the treatment of training providers for LBP
activities from those for LBP renovation. The former are limited to
providers accredited by the Health Division. The latter may include
those accredited by the EPA.

* 812-007-0020 is amended to add new definition for the terms:
“certified renovator”, “component or building component,” and “rec-
ognized test kit.” These definitions parallel those used by the EPA
in 40 CFR §745.83 and the DHS rules in 333-070-0085. The defi-
nitions are necessary because the terms are used in CCB’s new rule,
OAR 812-007-0302.

* OAR 812-007-0020 formerly (5) is amended to correct an error
and is renumbered (6). Child-occupied facilities are those used by
children “under age six” not “six years of age or under.” The correct
standard is taken from the federal regulation, 40 CFR §745.83, and
is used in the Oregon Health Division’s definition rule, OAR 333-
070-0085(9). The correct language is also used in other parts of
CCB’s own rules (e.g., the remainder of the definition contains the
language “under age six.”).

* 812-007-0302 is adopted to parallel a similar rule in the EPA reg-
ulations, 40 CFR § 745.82, and the DHS rules, OAR 333-070-
0075(3). The rule provides for two significant exceptions from com-
pliance with the LBP renovation rules. The first is where a lead
assessor lead inspector determines, in writing, that components
affected by a renovation do not contain (except as allowed) lead-
based paint. The second is where a certified renovator, using an
approved test kit, determines that components affected by a renova-
tion do not contain (except as allowed) lead-based paint.

e 812-008-0074 is amended revise the education provider
requirements. If an education provider is “doing business” (for prof-
it) in Oregon and is a business entity from another state (e.g., foreign
corporation or LLC), it must file an application for authority with the
Corporation Division to do business. All businesses need to register
their ABNs. These rules require businesses follow these basic laws
and demonstrate their compliance on the application form.

e 812-020-0055 is adopted to remove the definition of “key
employee” from the chapter on commercial contractor continuing
education. The definition should be inclusive for all laws and rules
relating to commercial contractor key employees. See 812-002-0390.

* 812-021-0016 is adopted to “establish reasonable fees for cours-
es and instruction provided by the board” as authorized in ORS
701.126(1). CCB has determined that $35/hour is a reasonable fee.
For persons that purchase three or more one-hour courses, CCB will
reduce the fee to $33/hour. CCB may charge for processing, shipping
and handling

* 812-021-0025 is amended to require that BEST providers would
post a $20,000 surety bond as a requirement for becoming an
approved provider. It was not contemplated that the bonding require-
ment would cover providers of training in building codes or “green”
building practices. CCB proposes to amend the rule to reflect this
intent.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-002-0390
Key Employee

“Key employee” means an employee or owner of a contractor who is
a corporate officer, manager, superintendent, foreperson, lead person or any
other person who exercises management or supervisory authority over the

construction activities of the business.
Stat. Auth.: ORS 670.310, 701.124 & 701.235
Stats. Implemented: 701.124
Hist.: CCB 9-2010(Temp), f. & cert. ef. 5-18-10 thru 11-12-10; CCB 14-2010, f. 8-24-10,
cert. ef. 9-1-10
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812-003-0175
Increased Bond, Letter of Credit or Cash Deposit Requirement, Past
Unresolved Activity

(1) A business, including an individual person, applying for or renew-
ing a license will file a bond, letter of credit or cash deposit in an amount
up to five times the amount required for the category of license under OAR
812-003-0170 or 812-003-0171, if:

(a) The business has unpaid debts under a final order or arbitration
award of the board;

(b) An owner or officer of the business has unpaid debts under a final
order or arbitration award of the board; or

(c) An owner or officer of the business was an owner or officer of
another business at the time the other business incurred a debt that is the
subject of a final order or arbitration award of the board and such debt
remains unpaid.

(2) A business, including an individual person, licensed as a residen-
tial general contractor or residential specialty contractor that applies to be
licensed as, or seeks to change its endorsement to, a residential limited con-
tractor must file a bond, letter or credit or cash deposit in an amount of five
times the amount of the residential limited contractor bond, namely
$50,000, if:

(a) The business has unpaid debts under a final order or arbitration
award of the board;

(b) An owner or officer of the business has unpaid debts under a final
order or arbitration award of the board; or

(c) An owner or officer of the business was an owner or officer of
another business at the time the other business incurred a debt that is the
subject of a final order or arbitration award of the board and such debt
remains unpaid.

(3) For purposes of this rule, “owner” means an “owner” as defined in
ORS 701.094 and OAR 812-002-0537.

(4) For purposes of this rule, “officer” means an “officer” as defined
in ORS 701.005(11).

(5) Debts due under a final order or arbitration award of the board

include amounts not paid by a surety or financial institution on complaints.
Stat. Auth.: ORS 670.310, 701.068, 701.088 & 701.235
Stats. Implemented: ORS 701.068 & 701.088
Hist.: CCB 4-2006(Temp), f. & cert. ef. 3-9-06 thru 9-5-06; CCB 9-2006, f. & cert. ef. 9-5-
06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08;
CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 10-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 14-
2010, f. 8-24-10, cert. ef. 9-1-10

812-003-0290
Effective Dates of Renewal or Reissue of License, License Term

(1) Except as provided in section (2) of this rule, a completed renew-
al or reissue application required under OAR 812-003-0260 shall be on file
with the agency before a license may be renewed or reissued.

(2) The effective date of a license may be prior to the date of receipt
of all documents and fees required by law and by these rules if the agency
determines that delays in receipt of required documents or fees were caused
by agency error.

(3) The effective date of renewal shall be the previous license expira-
tion date when:

(a) All requirements for renewal are met prior to the previous license
expiration date; or

(b) All requirements for renewal are met after the previous expiration
date, including but not limited to, proof of insurance coverage and a com-
mercial and/or residential bond or letter of credit or cash deposit coverage
during the period of lapse, providing the contractor applies for renewal not
more than two years after the license lapses.

(4) If the contractor applies for renewal less than two years after the
license lapses and does not have proof of insurance coverage and a com-
mercial and/or residential bond or letter of credit or cash deposit coverage
during the period of lapse, the effective date of reissue shall be the date all
requirements for licensing have been met, including, but not limited to, sub-
mission of a renewal form, payment of the fee, a newly issued continuous
until canceled bond, or reinstatement of an existing continuous until can-
celed bond, or letter of credit, or cash deposit, and certification of insurance
coverage.

(5) If the contractor applies for renewal more than two years after the
license lapses, the effective date of reissue shall be the date all requirements
for licensing have been met, including, but not limited to, submission of a
new application form, payment of the fee, a newly issued continuous until
canceled bond, or reinstatement of an existing continuous until canceled
bond, or letter of credit, or cash deposit, and certification of insurance cov-
erage.
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(6) Notwithstanding sections (2) through (5) of this section, licenses
that expire before July 1, 2008, may not renew on or after July 1, 2008,
except by complying with the renewal requirements set forth in OAR 812-
003-0280 and with the bond and insurance requirements set forth in OAR
812-003-0152, 812-003-0153, 812-003-0171, and 812-003-0221. The
effective date of the renewal will be the date upon which all requirements
for renewal are met, including but not limited to, proof of insurance cover-
age and bond or letter of credit or cash deposit. Such licenses will not be
backdated to the previous expiration date.

(7) Licenses will be reissued or renewed for a period of two years.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.063

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04, CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB
5-2008, £. 2-29-08, cert. ef. 7-1-08; CCB 11-2010(Temp). f. & cert. ef. 6-4-10 thru 11-30-10;
CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-003-0330
Inactive Status Generally

(1) A licensee may not convert a license to an inactive status if the
licensee is engaged in work as a contractor.

(2)(a) A licensee may not offer to undertake work, advertise work as
a contractor, submit a bid for construction work, obtain a building permit or
perform construction work while in an inactive status.

(b) Subsection (a) of this section does not apply to members of the
United States armed forces serving on active duty provided that they per-
form work as a contractor only as part of their military duties.

(3) A licensee shall notify the agency of any change of address while
in an inactive status. During the period when the status of a license is inac-
tive, the agency shall send notices and any other communications to the
licensee at the last known address of record of the licensee.

(4) To convert to an inactive status a license must have:

(a) A current active license;

(b) A current suspended license; or

(c) A license that has expired no more than two years.

(5) If the licensee was subject to discipline by the agency, the licens-
ee must satisfy any conditions imposed by the agency as a result of the dis-
cipline in order to be eligible for the inactive status.

(6) The licensee must submit a request to convert to inactive status on
forms provided by the agency; and

(7) The licensee must comply with OAR 812-003-0340, 812-003-

0350, and 812-003-0360.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.056 & 701.063
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 3-
2009, f. 5-6-09, cert. ef. 6-1-09; CCB 6-2009, f. & cert. ef. 9-1-09; CCB 11-2010(Temp), f.
& cert. ef. 6-4-10 thru 11-30-10; CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-004-0260
Order Closing a Complaint

(1) The agency may close a complaint because:

(a) The complainant did not act in response to a request from the
agency;

(b) The complaint was not filed within the time allowed under ORS
701.143;

(c) The complainant failed to pay the complaint processing fee as
required under OAR 812-004-0400(1)(f);

(d) The complaint contains a mediation or arbitration agreement as
provided in OAR 812-004-0440;

(e) The complainant does not comply with the on-site meeting
requirements as provided in OAR 812-004-0450;

(f) The complainant and respondent settle the complaint as provided
in OAR 812-004-0500;

(g) The complainant fails to provide documents to the agency as
required by OAR 812-004-0520; or

(h) The agency does not timely receive evidence of a stay or counter-
suit on a construction lien complaint, as provided in OAR 812-004-
0530(11).

(2) The agency may close a complaint under section (1)(a) of this rule
only if it complies with the following:

(a) The agency must include notice in its request to the complainant
that failure to act as requested may result in closure of the complaint and
that closure of the complaint will prevent access to the bond, letter of cred-
it or cash deposit.

(b) The agency may not close the complaint sooner than 14 days after
giving the notice required in subsection (2)(a) of this rule.

(c) The agency must notify the parties to the complaint that the com-
plaint is closed and cite the statutes and rules under which the order may be
appealed.
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(3) The agency may reopen a complaint closed under section (1)(a) of
this rule if the record of the complaint contains evidence that shows that the
reason the complainant did not act as requested by the agency was due to
excusable neglect by the complainant. The agency may reopen the com-
plaint:

(a) In response to a motion for reconsideration; or

(b) On the agency’s own initiative under OAR 137-004-0080 after
receiving evidence supporting reconsideration of the order closing the com-
plaint.

(4) Except as provided in section (5), the agency’s determination to
close a complaint is an order in other than a contested case.

(5) At the agency’s discretion, the agency may refer a complaint to the
Office of Administrative Hearings for a contested case hearing on whether
closure of the complaint under this rule is proper.

(6) An order to close a complaint is subject to judicial review under
ORS 183.484.

(7) A party must file a motion for reconsideration of an order closing

a complaint under this rule before seeking judicial review of the order.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183.480, 701.140, 701.145 & 701.146
Hist.: CCB 22001, f. & cert. ef. 4-6-01; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 5-2002, f.
5-28-02, cert. ef. 6-1-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 9-2004, f. & cert. ef. 12-10-
04; CCB 7-2005, f. 12-7-05, cert. ef. 1-1-06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB
7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 10-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 14-
2010, f. 8-24-10, cert. ef. 9-1-10

812-004-0400
Initial Administrative Processing of Complaints; Collection of Fee

(1) Upon receipt of a complaint, the agency must:

(a) Send a copy of the complaint to the respondent;

(b) Verify that the complainant has provided information required
under OAR 812-004-0340 and request additional information from the
complainant if necessary;

(c) Make a preliminary determination that the board has or lacks juris-
diction over the complaint based on the information provided by the com-
plainant;

(d) If the agency makes a preliminary determination that it has juris-
diction over the complaint and the agency does not waive the complaint
processing fee required under OAR 812-004-0110, the agency must request
payment of the complaint processing fee. Except as provided in section (2)
of this rule, the agency may suspend processing of the complaint until com-
plainant pays this fee.

(e) Except as provided in subsection (g), if the agency determines that
the complaint should be dismissed based on the information submitted by
complainant, the agency must issue a proposed order to dismiss under OAR
812-004-0550.

(f) If the complainant requests a hearing on the proposed order of dis-
missal and the agency does not waive the complaint processing fee required
under OAR 812-004-0110, the agency must request payment of the com-
plaint processing fee and may not transmit the complaint to the Office of
Administrative Hearings for a hearing until the fee is paid.

(g) If the agency determines that the complaint should be closed for
lack of jurisdiction due to failure to file the complaint within the time
allowed under ORS 701.143, the agency will issue an order under OAR
812-004-0260 closing the complaint.

(h) If the complainant does not pay the fee required under OAR 812-
004-0110 within 30 days of written notification that the fee is due, the
agency may close the complaint. The request for payment and closure must
comply with OAR 812-004-0260. The agency may extend the time for pay-
ment of the fee upon a showing of good cause by the complainant.

(2) The agency may initiate an investigation to determine the validity
of the complaint. The investigation may include an investigation conducted
at an on-site meeting. At the agency’s discretion, the agency may investi-
gate a complaint even though the fee required under OAR 812-004-0110
has not been paid if the agency believes the public will benefit from con-

tinuing to investigate the complaint.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183415, 183.460, 701.133, 701.140, 701.145, 701.146
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 11-2003,
f. 12-5-03, cert. ef. 1-1-04; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert. ef. 7-1-10; CCB 14-2010, f. 8-24-10, cert.
ef. 9-1-10
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812-004-0550
Proposed Default Order to Dismiss, Other Resolution of Complaint by
Proposed Default Order

(1) The agency may issue a proposed default order proposing dis-
missal of a complaint if the evidence in the complaint record persuades the
agency that one of the following grounds for dismissal exists:

(a) The complaint is not the type of complaint that the agency has
jurisdiction to determine under ORS 701.140.

(b) The complainant did not permit the respondent to comply with
agency recommendations under ORS 701.145(3)(d).

(c) The complaint must be dismissed for lack of jurisdiction under
OAR 812-004-0320(4) or (5).

(d) The respondent breached a contract or performed work negligent-
ly or improperly, but the monetary value of damages sustained by the com-
plainant is less than an amount due to the respondent from the complainant
under the terms of the contract.

(e) The complainant contends that the respondent did not fulfill the
terms of a settlement that resolved the complaint but the agency finds that
the respondent fulfilled the respondent’s obligation under the settlement
agreement.

(2) The agency may issue a proposed default order proposing dis-
missal of a complaint if the agency investigates the complaint and finds that
the record of the complaint supports dismissal under OAR 812-004-0535.

(3) If the complainant makes a timely request for a hearing after the
agency issued a proposed default order under section (1) or (2) of this rule,
the agency may:

(a) Refer the complaint for an arbitration or contested case hearing
solely to determine whether the dismissal was proper; or

(b) Require that the complainant file a statement of damages stating
an amount the complainant alleges the respondent owes the complainant
and refer the complaint for arbitration or a contested case hearing to deter-
mine if the complaint should be dismissed and if not, the validity of the
complaint and whether the amount alleged, or some lesser amount is prop-
er.

(4) The provisions of OAR 812-004-0560 apply to a proposed default
order or a referral to the Office of Administrative Hearings issued under this

rule.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183.415, 183.460, 183.470, 701.133 & 701.145
Hist.: CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 3-2000(Temp), f.
3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. &
cert. ef. 4-6-01; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef.
6-1-02; CCB 2-2003, f. & cert. ef. 3-4-03; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 2-2004, f.
2-27-04, cert. ef. 3-1-04; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 10-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 12-2010, f. 6-24-10, cert.
ef. 7-1-10; CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-005-0210
Conditions to Require an Increased Bond, Letter of Credit or Cash
Deposit

(1) Under ORS 701.085(8) (2005) or 701.068, the agency may require
a bond, letter of credit or cash deposit of up to five times the normally
required amount, if it determines that a licensee or a current or previous
owner, officer or responsible managing individual, as those terms are
defined in division 2 of these rules, has:

(a) A history of unpaid final orders consisting of two or more final
orders unpaid for longer than thirty (30) days following the date of
issuance.

(b) Five or more breach of contract complaints filed under ORS
701.131 to 701.180 by five or more separate complainants within a one-
year period from the date of filing of the most recent Dispute Resolution
Services complaint.

(c) An unpaid construction debt as defined in ORS 701.005(4) that
exceeds the amount of the bond, letter of credit or cash deposit.

(d) Board final orders issued in favor of one or more complainants
under ORS 701.145 or 701.146 where the amount that must be paid
exceeds the amount of the bond.

(2) The amount of the increased bond, letter of credit or cash deposit
required under subsection (1)(a) of this rule must conform to the following
schedule:

(a) If the sum of unpaid amounts on final orders exceeds the licensee’s
most recent bond, letter of credit or cash deposit by less than 50 percent, the
agency may require a bond, letter of credit or cash deposit two times the
amount required under ORS 701.085 (2005), 701.068 or 701.088.

(b) If the sum of the unpaid final orders exceeds the licensee’s most
recent bond, letter of credit or cash deposit by 50 percent or more, but less
than 100 percent, the agency may require a bond, letter of credit or cash
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deposit three times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 701.068 or 701.088.

(c) If the sum of unpaid amounts on final orders exceeds the licensee’s
most recent bond, letter of credit or cash deposit by 100 percent or more,
the agency may require a bond, letter of credit or cash deposit in the amount
of five times the normal amount required under ORS 701.085 (2005),
701.068 or 701.088.

(3) The amount of increased bond, letter of credit or cash deposit the
agency may require under subsection (1)(b) of this rule will be based on the
number of complaints filed and the time period that the complaints were
received as follows:

(a) Two times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 706.068 or 701.088 if five or more
complaints are received in any twelve-month period.

(b) Three times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 701.068 or 701.088 if five or more
complaints are received in any six-month period.

(c) Five times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 701.068 or 701.088 if five or more
complaints are received in any three-month period.

(4) The amount of the increased bond, letter of credit or cash deposit
required under subsection (1)(c) of this rule must conform to the following
schedule:

(a) If the sum of the unpaid construction debt exceeds the licensee’s
most recent bond, letter of credit or cash deposit by less than 50 percent, the
agency may require a bond, letter of credit or cash deposit two times the
bond, letter of credit or cash deposit amount required under ORS 701.085
(2005), 701.068 or 701.088.

(b) If the sum of the unpaid construction debt exceeds the licensee’s
most recent bond, letter of credit or cash deposit by 50 percent or more, but
less than 100 percent, the agency may require a bond, letter of credit or cash
deposit three times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 701.068 or 701.088.

(c) If the sum of the unpaid construction debt exceeds the licensee’s
most recent bond, letter of credit or cash deposit by 100 percent or more,
the agency may require a bond, letter of credit or cash deposit five times the
bond, letter of credit or cash deposit amount required under ORS 701.085
(2005), 701.068 or 701.088.

(5) The amount of the increased bond, letter of credit or cash deposit
required under subsection (1)(d) of this rule must conform to the following
schedule:

(a) If the amount of the board final orders exceeds the licensee’s most
recent bond, letter of credit or cash deposit by less than 50 percent, the
agency may require a bond, letter of credit or cash deposit two times the
bond, letter of credit or cash deposit amount required under ORS 701.085
(2005), 701.068 or 701.088.

(b) If the amount of the board final orders exceeds the licensee’s most
recent bond, letter of credit or cash deposit by 50 percent or more, but less
than 100 percent, the agency may require a bond, letter of credit or cash
deposit three times the bond, letter of credit or cash deposit amount
required under ORS 701.085 (2005), 701.068 or 701.088.

(c) If the amount of the board final orders exceeds the licensee’s most
recent bond, letter of credit or cash deposit by 100 percent or more, the
agency may require a bond, letter of credit or cash deposit five times the
bond, letter of credit or cash deposit amount required under ORS 701.085
(2005), 701.068 or 701.088.

(6) Notwithstanding sections (2) through (5) of this rule, a business
(including an individual person) licensed as a residential general contractor
or residential specialty contractor that applies to be licensed as, or seeks to
change its endorsement to, a residential limited contractor must file a bond,
letter or credit or cash deposit in an amount of five times the amount of the
residential limited contractor bond, namely $50,000, if the business or its
previous owner, officer or responsible managing individual has:

(a) A history of unpaid final orders consisting of two or more final
orders unpaid for longer than thirty (30) days following the date of
issuance.

(b) Five or more breach of contract complaints filed under ORS
701.131 to 701.180 by five or more separate complainants within a one-
year period from the date of filing of the most recent Dispute Resolution
Services complaint.

(c) An unpaid construction debt as defined in ORS 701.005(2) that
exceeds the amount of the bond, letter of credit or cash deposit.

(d) Board final orders issued in favor of one or more complainants
under ORS 701.145 where the amount that must be paid exceeds the

amount of the bond.
Stat. Auth.: ORS 670.310, 701.085 (2005), 701.068, 701.088 & 701.235
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Stats. Implemented: ORS 701.005, 701.085 (2005), 701.068, 701.088 & 701.094

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 2-2005, f. 6-29-05, cert. ef. 7-1-05;
Renumbered from 812-003-0170(3)(a)-(c), CCB 7-2005, f. 12-7-05, cert. ef. 1-1-06: CCB 7-
2006, f. & cert. ef. 6-23-06; CCB 9-20006, f. & cert. ef. 9-5-06; CCB 12-2006, f. 12-12-06,
cert. ef. 1-1-07; CCB 6-2007, f. 8-29-07, cert. ef. 9-1-07; CCB 7-2007, f. 12-13-07, cert. ef.
1-1-08; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 17-2008, f. 9-26-08, cert. ef. 10-1-08;
CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-007-0020
Definitions

The following definitions apply to division 7 of OAR chapter 812.

(1) “Abatement” means any measure or set of measures designed to
permanently eliminate LBP hazards.

(2) “Accredited training program” means a training program provi-
sionally accredited or accredited by the Department, either directly or by
reciprocity, to provide training for individuals engaged in LBP activities .
For all other purposes, “accredited training program” means a training pro-
gram provisionally accredited or accredited by the Environmental
Protection Agency (EPA) or the Department, either directly or by reciproc-
ity.

(3) “Certified” means certified by the Department to perform LBP
activities.

(4) “Certified lead-based paint renovation contractor” means a con-
struction contractor that is licensed by the board to conduct LBP renovation
under ORS 701.515.

(5) “Certified renovator” means an individual who has successfully
completed a renovator course accredited by the Department, EPA, or EPA
authorized program.

(6) “Child-occupied facility” means a building, or portion of a build-
ing, constructed before 1978 and visited regularly by the same child, under
age six, on at least two different days within any week (Sunday through
Saturday), provided that each day’s visit lasts at least 3 hours and the com-
bined weekly visit lasts at least 6 hours, and the combined annual visits last
at least 60 hours. Child-occupied facilities may include, but are not limited
to, day-care centers, preschools and kindergarten classrooms. Child-occu-
pied facilities may be located in target housing or in public or commercial
buildings. With respect to common areas in public or commercial buildings
that contain child-occupied facilities, the child-occupied facility encom-
passes only those common areas that are routinely used by children under
age six, such as restrooms and cafeterias. Common areas that children
under age six only pass through, such as hallways, stairways, and garages
are not included. In addition, with respect to exteriors of public or com-
mercial buildings that contain child-occupied facilities, the child-occupied
facility encompasses only the exterior sides of the building that are imme-
diately adjacent to the child-occupied facility or the common areas routine-
ly used by children under age six.

(7) “Component or building component” means specific design or
structural elements or fixtures of a building or residential dwelling that are
distinguished from each other by form, function, and location. These
include, but are not limited to: interior components such as ceilings, crown
molding, walls, chair rails, doors, door trim, floors, fireplaces, radiators and
other heating units, shelves, shelf supports, stair treads, stair risers, stair
stringers, newel posts, railing caps, balustrades, windows and tri (including
sashes, window heads, jambs, sills or stools and troughs), built-in cabinets,
columns, beams, bathroom vanities, counter tops, and air conditioners; and
exterior components such as painted roofing, chimneys, flashing, gutters
and downspouts, ceilings, soffits, fascias, rake boards, corner boards, bulk-
heads, doors and door trim, fences, floors, joists, lattice work, railings and
railing caps, siding, handrails, stair risers and treads, stair stringers,
columns, balustrades, window sills or stools and troughs, casings, sashes
and wells, and air conditioners.

(8) “Course completion certificate” means documentation issued by
an accredited training program to an individual as proof of successful com-
pletion of an accredited renovator training program (initial or refresher).

(9) “Department” means the Oregon Department of Human Services.

(10) “Deteriorated lead-based paint (LBP)” means any interior or
exterior paint or other covering that is peeling, chipping, chalking, crack-
ing, flaking or any paint or coating located on an interior or exterior surface
or fixture that is otherwise damaged or separated from the substrate.

(11) “Dust-lead hazard” means surface dust that contains a mass-per-
area concentration of lead equal to or exceeding 40 yg/ft2 on floors or 250
ug/ft2 on interior windows or 400 yg/ft2 in troughs based on wipe samples.

(12) “Inspection” means a surface-to-surface investigation to deter-
mine the presence of LBP and an accompanying report explaining the
results of the investigation.

(13) “Lead abatement contractor” means a construction contractor
that is licensed by the board to perform abatement.
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(14) “Lead assessor” or “risk assessor” means an individual who has
been trained by an accredited training program and certified by the
Department to conduct risk assessments.

(15) “Lead-based paint” or “LBP”” means paint or other surface coat-
ings that contain lead equal to or in excess of 1.0 milligrams per square cen-
timeter or more than 0.5 percent by weight.

(16) “Lead-based paint activities” means, in the case of target hous-
ing and child-occupied facilities, inspection, risk assessment, and abate-
ment.

(17) “Lead-based paint (LBP) hazard” means deteriorated LBP, dust-
lead hazard or soil-lead hazard.

(18) “Lead inspection contractor” means a construction contractor
that is licensed by the board to perform inspections or risk assessments.

(19) “Lead inspector” means an individual who has been trained by
an accredited training program and certified by the Department to conduct
inspections.

(20) “Lead supervisor” means an individual who has been trained by
an accredited training program and certified by the Department to supervise
and conduct abatements and prepare abatement reports.

(21) “Lead worker” or “lead abatement worker” means an individual
who has been trained by an accredited training program and certified by the
Department to perform abatements.

(22) “Minor repair and maintenance” means activities, (including
minor heating, ventilation, air conditioning work, electrical work, or
plumbing) that disrupt 6 square feet or less of painted surface per room for
interior activities or 20 square feet or less of painted surface for exterior
activities, that do not involve prohibited or restricted work activities and do
not involve window replacement or painted surface demolition. Jobs, other
than emergency renovations, performed within the same 30 days must be
considered the same job for the purpose of determining whether the job is
a minor repair and maintenance activity.

(23) “Prohibited or restricted work activities” include:

(a) Open flame burning or torching;

(b) Machines to remove paint through high-speed operation without
HEPA exhaust control; and

(c) Operating a heat gun at temperatures at or above 750 degrees
Fahrenheit.

(24) “Recognized test kit” means a commercially available kit recog-
nized by EPA under 40 CFR § 745.88 as being capable of allowing a user
to determine the presence of lead at levels equal to or in excess of 1.0 mil-
ligrams per square centimeter, or more than 0.5 percent lead by weight, in
a paint chip, paint powder, or painted surface.

(25) “Renovation” means the modification of any existing structure,
or portion thereof, which results in the disturbance of painted surfaces,
unless that activity is performed as part of an abatement. The term renova-
tion includes, but is not limited to:

(a) Removal, modification or repair of painted surfaces or painted
components, such as modification of painted doors, surface restoration,
window repair, surface preparation activity (such as sanding, scraping or
other such activities that may generate paint dust);

(b) The removal of building components, such as walls, ceilings,
plumbing and windows;

(c) Window replacement;

(d) Weatherization projects, such as cutting holes in painted surfaces
to install blown-in insulation or to gain access to attics, or planing thresh-
olds to install weather-stripping;

(e) Interim controls that disturb painted surfaces. A renovation for the
purpose of converting a building, or part of a building, into target housing
or a child-occupied facility is a renovation. The term “renovation” does not
include minor repair and maintenance.

(26) “Renovation Right Pamphlet” means the pamphlet entitled
Renovate Right: Important Lead Hazard Information for Families, Child
Care Providers and Schools or any pamphlet approved by the
Environmental Protection Agency (EPA) for the same purpose.

(27) “Risk assessment” means an on-site investigation to determine
the existence, nature, severity, and location of a LBP hazard and an accom-
panying report explaining the results of the investigation and options for
reducing LBP hazards.

(28) “Soil lead hazard” means 400 ppm of lead in child play areas or
1200 ppm in non-child play areas.

(29) “Target housing” means any housing constructed before 1978,
except housing for the elderly or persons with disabilities or any housing

with no bedrooms.
Stat. Auth.: ORS 670.310, 701.235 & 701.515
Stats. Implemented: ORS 701.505 - 701.520
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Hist.: CCB 6-1996(Temp), f. & cert. ef. 11-26-96; Administrative Renumber from 812-007-
0015, 5-19-97; CCB 1-1997, f. & cert. ef. 5-15-97; CCB 4-1997, f. & cert. ef. 11-3-97; CCB
8-1998. f. 10-29-98, cert. ef. 11-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 7-2000,
f.6-29-00, cert. ef. 7-1-00; CCB 13-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 2-2010, f. & cert.
ef. 2-1-10; CCB 5-2010(Temp), f. & cert. ef. 3-11-10 thru 9-3-10; CCB 10-2010(Temp), f. &
cert. ef. 6-1-10 thru 9-3-10; CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-007-0302
Applicability of and Exceptions to Rules Relating to Lead-Based Paint
Renovation

OAR 812-007-0300 to OAR 812-007-0374 apply to all renovations
performed for compensation in target housing and child-occupied facilities,
except for renovations in target housing or child-occupied facilities in
which:

(1) A lead assessor or lead inspector has made a written determination
that the components affected by the renovation are free of paint or other sur-
face coatings that contain lead equal to or in excess of 1.0 milligrams/per
square centimeter (mg/cm?) or 0.5 percent by weight. The person perform-
ing the renovation must obtain a copy of the written determination.

(2) A certified renovator, using a recognized test Kit, has tested each
component affected by the renovation and determined that the components
are free of paint or other surface coatings that contain lead equal to or in
excess of 1.0 milligrams/per square centimeter (mg/cm?) or 0.5 percent by
weight. The certified renovator must follow the kit manufacturer’s instruc-

tions.
Stat. Auth.: ORS 670.310 &701.235 & 701.515
Stats. Implemented: ORS 701.505-701.520
Hist.: CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-008-0074
Approved Course Subjects and Education Providers

(1) The following subject areas are approved for continuing education
units: Report writing, communication skills, business practices, legal
issues, ethics, home inspector study guide items, building codes, and home
inspector standards of practice.

(2) If applicable, a foreign company applying to be an education
provider must be authorized by the Oregon Corporation Division to do
business in Oregon. All education provider applicants must register their
assumed business name(s) used in Oregon with the Oregon Corporation
Division.

(3) Education provider applicants shall complete an application form
prescribed by the agency that shall include but is not limited to the follow-
ing information:

(a) Evidence that the education provider applicant complies with sec-
tion (2) of this rule.

(b) An outline that demonstrates the goals and objectives of the edu-
cation program are appropriate for Oregon Home Inspectors;

(c) Certification that the courses intended for Oregon Home
Inspectors are in the approved subject matter stated in OAR 812-008-
0074(1).

(d) Certification that the instructors are qualified and have:

(A) Experience in subject matter.

(B) Licenses, certificates, and/or degrees in subject matter.

(C) Background in training or adult education; and

(D) Knowledge of home inspection industry.

(e) Certification that the criteria used by the education provider to
approve and evaluate instructors and courses are stringent and ongoing.

(4) Education providers offering continuing education units as
defined in 812-008-0072(1) shall provide completion certificates to course
attendees within 30 days from the date of course completion. Course com-
pletion certificates shall include but are not limited to the following:

(a) Education provider’s name;

(b) Attendee’s name;

(c) Date of course;

(d) Subject areas covered in course;

(e) Number of clock hours or continuing education units; and

(f) Signature of education program designee.

(5) Education providers’ programs approved by the agency shall be
granted retroactive credit for certified home inspectors for two years.

(6) The agency may terminate a provider’s program if they do not

meet the agency’s approved criteria.
Stat. Auth.: ORS 670.310, 701.235 & 701.350
Stats. Implemented: ORS 701.350 & 701.355
Hist.: CCB 5-1999, f. & cert. ef. 9-10-99; CCB 4-2003, f. & cett. ef. 6-3-03; CCB 6-2006, .
5-25-06, cert. ef. 6-1-06; CCB 14-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 14-2010, f. 8-24-
10, cert. ef. 9-1-10
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812-020-0055
Definitions — Continuing Education for Commercial Contractors

The following definitions apply to OAR 812-020-0050 to 812-020-
0073:

(1) “Building code” means a specialty code as defined in ORS
455.010(7).

(2) “Commercial contractor” means a licensed contractor as defined
under ORS 701.005(2).

(3) “Inactive commercial contractor” means a commercial contractor
that has voluntarily placed its license in inactive status in accordance with
OAR 812-003-0330 to 812-003-0370 and has not converted the license
back to active status in accordance with ORS 812-003-0380.

(4) “Lapse in license” has the meaning given that term by OAR 812-
002-0420.

(5) “License period” means the two-year period from the date a con-
tractor’s license is first issued or last renewed until the date the license is

next scheduled to expire.
Stat. Auth.: ORS 670.310,701.124 & 701.235
Stats. Implemented: 701.124
Hist.: CCB 21-2008, f. & cert. ef. 11-20-08; CCB 9-2010(Temp), f. & cert. ef. 5-18-10 thru
11-12-10; CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-021-0016
Fees for Agency Courses — Continuing Education for Residential
Contractors

(1) The agency will charge a fee of $35 per course hour for the fol-
lowing courses:

(a) BEST, offered by the agency as provided in OAR 812-021-
0015(3)(a)(A).

(b) Education on laws, regulations, and business practices, offered by
the agency as provided in OAR 812-021-0015(3)(a)(C) and 812-021-
0015(4)(a)(B).

(2) If a person purchases three or more one-hour courses from CCB
in a single transaction, CCB will charge a fee of $33 per course hour.

(3) In addition to the fee for the course, CCB may charge for pro-
cessing, shipping and handling course materials made available other than

online.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

812-021-0025
Provider Approval, Standards, Fees and Renewal for Core —
Continuing Education for Residential Contractors

(1) The agency will review and approve providers offering core con-
tinuing education.

(2) Providers will apply for approval on a form prescribed by the
agency. Providers may, but need not, apply for approval at the same time
they apply for course approval.

(3) Providers seeking approval to offer training in BEST, building
codes or “green” or sustainable building practices must submit the follow-
ing to the agency:

(a) Name, address and contact information of the provider;

(b) Business entity type of the provider and, if applicable, the
Corporation Division business registry number;

(c) Description of provider business plan;

(d) Description of the core subject area(s) provider intends to offer;
and

(e) Such other information or documentation as the agency may
request.

(4) Providers must remit to the agency together with their application:

(a) A non-refundable fee of $2,000 if applying to offer BEST;

(b) A non-refundable fee of $500 if applying to offer building codes
or “green” or sustainable building practices; or

(c) A non-refundable fee of $2,500 if applying to offer both BEST and
building codes or “green” or sustainable building practices.

(5) To qualify for approval, providers must:

(a) Certify the programs offered meet the minimum standards and
content objectives established by the Board;

(b) Employ or contract with educators who have at least two years
work experience or two years of education, or any combination of both, in
the subject that they instruct;

(c) Be capable of entering and transmitting electronic data to the
agency;

(d) Describe a process for prompt resolution of complaints by regis-
trants;
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(e) Describe a process for cancellations and refunding registrant pay-
ments; and

(f) If applying to offer BEST, provide a surety bond in an amount of
$20,000 obligating the surety to pay registrants to whom the provider owes
money for cancellation or other refunds that the provider fails to pay. The
bond must be in the form adopted by the board as the “Continuing
Education Provider Surety Bond” dated December 1, 2009.

(6) Provider approval will be valid for two (2) years from the date the
provider is approved by the agency.

(7) Providers must re-submit application and fees required under sec-
tions (3) and (4) of this rule for renewal of approval. Renewal of approval

will be subject to the same requirements as initial approval.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 8-2009, f. 12-28-09, cert. ef. 1-1-10;
CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10

Department of Agriculture
Chapter 603

Rule Caption: Amends the list of diseases that veterinarians must
report to ODA.

Adm. Order No.: DOA 14-2010

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10

Notice Publication Date: 7-1-2010

Rules Amended: 603-011-0212

Subject: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. Further, the Division must take all measures necessary
and proper to control diseases within this state and to eradicate and
prevent the spread of communicable diseases that may exist among
livestock and to prevent the entry into this state of animals liable to
spread diseases to the livestock or people of this state. To assist in
this responsibility, the Division requires Oregon veterinarians to
immediately report any livestock that are experiencing specific dis-
eases that may be a threat to Oregon livestock and even may effect
our livestock export markets if not controlled. The specific diseases
are listed in this rule and are of national and international concern.
The amendment to the rule will bring the list up to date with other
states and other countries.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0212
Diseases Reportable by Veterinarians

Any person practicing veterinary medicine in this state shall immedi-
ately notify the department by telephone of observing the following abnor-
malities:

(1) Any unidentified vesicular disease;

(2) Any exotic disease or foreign animal disease, even if only sus-
pected;

(3) Any disease of unknown etiology exhibiting highly pathogenic or
lethal effect; or

(4) Any person practicing veterinary medicine in this state shall
immediately notify the department by telephone of clinical evidence of any
of the following diseases:

Multi Species Diseases

Anthrax

Babesiosis/Piroplasmosis

Bluetongue

Brucellosis (abortus, mellitensis, suis)

Foot and mouth disease

Pseudorabies

Rabies

Vesicular Stomatitis

Cattle Diseases

Bovine spongiform encephalopathy
Bovine tuberculosis

Malignant catarrhal fever
Trichomoniasis

Equine Diseases

Contagious equine metritis
Equine encephalomyelitis
(WEE, EEE, VEE and WNV)
Equine infectious anemia
Equine viral arteritis

Sheep and Goat Diseases
Scrapie
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Swine Diseases
Classical swine fever
Swine Influenza

Poultry Diseases

Avian chlamydiosis

Avian infectious laryngotracheitis
Exotic Newcastle disease
Notifiable avian influenza
Pullorum disease

Salmonella enteritidis

Stat. Auth.: ORS 561.190, 596.321 & 596.341

Stats. Implemented: ORS 596.321

Hist.: AD 2-1985, f. & ef. 1-18-85; AD 1-1995, f. & cert. ef. 2-3-95; DOA 14-2010, f. & cert.
ef. 8-31-10

Rule Caption: Requires female dairy cattle to be tested ad clarifies
rule language.

Adm. Order No.: DOA 15-2010

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10

Notice Publication Date: 7-1-2010

Rules Amended: 603-011-0265

Subject: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. Tuberculosis (TB) is a highly contagious disease spread
by direct contact and through the air from animal to animal. Dairy
cattle herds are considered to be high risk for contracting TB. To help
prevent TB from entering Oregon cattle herds, this rule will lower the
age for required TB testing for dairy breed cattle imported into Ore-
gon for breeding and/or dairy purposes. The rule will also clear up
confusion about the specific type of animal regulated by this rule.
The rule is meant to regulate cattle not bison and exotic ruminants.
Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0265
Importation of Cattle; Tuberculosis Testing Requirements

In addition to an import permit and other disease control require-
ments, the following requirements must be met regarding bovine tubercu-
losis. Cattle that have had physical contact within the past 12 months with
cattle originating in Mexico must be treated as cattle originating in Mexico.

(1) Cattle originating from within the United States:

(a) Tuberculosis testing is not required for:

(A) Cattle of beef breeds originating from states classified or areas
designated as USDA accredited-free of bovine tuberculosis. Such cattle
must be born in or resident in such a state for at least the previous 12
months;

(B) Cattle of any breed originating from herds classified USDA
accredited-free of bovine tuberculosis. The accredited herd number and
date of latest herd test must be shown on the health certificate.

(C) Cattle imported for slaughter:

(i) By direct delivery to a federally inspected slaughter establishment.

(ii) By direct consignment to an auction market to be sold for slaugh-
ter only.

(D) Cattle of any beef breed or cattle of dairy breeds that are sexual-
ly neutered, imported to be fed for slaughter from a state which is not clas-
sified USDA accredited-free of bovine tuberculosis: If the herd of origin is
not under hold order, quarantine, or epidemiological study for tuberculosis,
and has had no laboratory confirmed case or other epidemiological evi-
dence of tuberculosis in the previous 12 months, and there has been no con-
tact with any such herd which has; or

(E) Cattle of beef breeds imported for breeding purposes from a state
which is not classified USDA accredited-free of bovine tuberculosis if the
state of origin has had no laboratory confirmed case or other epidemiolog-
ical evidence of tuberculosis in the previous 12 months and the herd of ori-
gin is not under hold order, quarantine, or epidemiological study for tuber-
culosis;

(F) Cattle of beef breeds imported for breeding from a state which is
not classified USDA accredited-free of bovine tuberculosis and which has
had a laboratory confirmed case or other epidemiological evidence of tuber-
culosis in the previous 12 months, if the area or herd from which they orig-
inate has been exempted from testing by the Oregon State Veterinarian in
consultation with livestock health officials of the state of origin.

(b) Tuberculosis testing is required for:

(A) Cattle of beef breeds imported for breeding purposes from a state
which is not classified USDA accredited-free of bovine tuberculosis and
which has had a laboratory confirmed case or other epidemiological evi-
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dence of tuberculosis in the previous 12 months, except as exempted in
paragraph (1)(a)(F) of this rule;

(B) Cattle of dairy breeds imported for breeding and/or dairy purpos-
es, over 2 months of age, within the 60-day period before entering the state.

(C) A retest at 60 to 120 days from date of first test may in some cases
be required. The imported cattle may be retested in the state of origin or
imported into Oregon and held under quarantine subject to retest;

(D) Cattle imported as transient rodeo stock must have had one nega-
tive tuberculosis test within 12 months before entry.

(c) Appeals of exemption decisions: Appeals of exemption decisions
made under paragraph (1)(a)(F) of this rule must be filed with the Director
of the Oregon Department of Agriculture within 10 working days of the
decision. Review will be completed within 10 working days of the appeal.
Review will include consultation with at least the Oregon State
Veterinarian, the USDA Area Veterinarian in Charge for Oregon, and live-
stock health officials of the exporting state or country.

(2) Cattle originating in Canada: The regulations for importation of
cattle from within the United States shall apply to areas of equivalent tuber-
culosis classification status as determined by the Ministry of Agriculture of
Canada.

(3) Cattle originating in Mexico:

(a) Sexually neutered cattle must:

(A) Bear official Mexican government identification; and

(B) Be negative to a tuberculosis test upon crossing the border into the
United States; and

(C) If imported for feeding purposes, be imported under prior written
agreement with the Oregon State Veterinarian directly to a “Tuberculosis
Qualified Pasture” (TQP) after proof is provided of a negative tuberculosis
test administered no less than 60 days after the initial test and after impor-
tation into the U.S. Movement out of the TQP may be to another TQP,
direct to slaughter, or to an out of state destination. The TQP must have
fencing adequate to prohibit commingling with breeding animals; or

(D) If imported for rodeo and recreational purposes, be held separate
and apart from native cattle and retested negative 60 to 120 days following
the first test. Such cattle that have been resident in another state for more
than 60 days shall require evidence of a second negative retest for tubercu-
losis before entry into Oregon.

(b) Sexually intact cattle of beef breeds must:

(A) Be negative to the tuberculosis test upon crossing the border into
the United States; and

(B) Be retested negative within 60 to 120 days following the first test;
and

(C) Be retested negative within 360 to 420 days following the first
test; and

(D) Be held separate and apart from native cattle until completion of
all tests; and

(E) Not be imported for feeding purposes.

(c) Cattle originating on Mexican dairies shall not be imported for any

purpose.
Stat. Auth.: ORS 596.341
Stats. Implemented: ORS 596.341
Hist.: AD 890(20-68), f. 10-28-68, ef. 11-1-68; AD 1047(37-74), f. 9-20-74, ef. 10-11-74; AD
1108(29-76), f. & ef. 9-21-76; AD 3-1984, f. & ef. 1-20-84; AD 9-1993(Temp). f. & cert. ef.
7-23-93; AD 7-1994, f. & cert. ef. 7-12-94; DOA 12-2003(Temp), f. & cert. ef. 3-17-03 thru
9-1-03; DOA 33-2003, f. & cert. ef. 9-18-03; DOA 14-2005, f. & cert. ef. 5-31-05; DOA 20-
2008(Temp), f. 9-10-08 cert. ef. 9-15-08 thru 3-10-09; Administrative correction 3-18-09;
DOA 15-2010, f. & cert. ef. 8-31-10

Rule Caption: Aligns the state with current national swine disease
status.

Adm. Order No.: DOA 16-2010

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10

Notice Publication Date: 7-1-2010

Rules Amended: 603-011-0310

Subject: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to prevent the entry into this state of
animals liable to spread diseases to the livestock or people of this
state. Currently, the U.S. has eradicated a serious disease called
pseudorabies from all domestic swine herds in the country. The
amendment streamlines the language and aligns state regulations
with the national status of pseudorabies disease in swine. The amend-
ment also clarifies the language concerning feral swine. Under the
current rules, other states cannot meet Oregon’s definition of feral
swine or the ODA requirements for importation of feral swine. The
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rule language makes that clear. The amendment to the rule will bring
the state up to date with other states.
Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0310
Importation of Swine

Swine includes all porcine species. Oregon is currently Validated
Swine Brucellosis Free and Stage V (Free) in the Pseudorabies Eradication
Program. If Oregon’s status in either of these joint state/federal programs
changes, these rules will be modified to reflect those changes. In addition
to the general import provisions of OAR 603-011-0255, the following are
required:

(1) Slaughter swine:

(a) Infected with or exposed to pseudorabies or brucellosis may only
be shipped into Oregon with an Import Permit number and only directly to
an approved slaughter establishment;

(b) Imported from states or areas with a Pseudorabies Program status
below Stage V may go only directly to an approved slaughter establish-
ment.

(2) Breeder swine:

(a) Must have an import permit from the department;

(b) Must have a Certificate of Veterinary Inspection verifying such
swine:

(A) Were inspected within 30 days before shipment;

(B) Are free from evidence of infectious, contagious or communica-
ble disease or known exposure thereto;

(C) Have not been fed raw or cooked garbage; and

(D) Have not been vaccinated against pseudorabies.

(c) Must have been vaccinated against erysipelas with an inactivated
product in dosage as recommended by the manufacturer within four months
before entry into Oregon;

(d) Must have been vaccinated against all serotypes of leptospirosis
for which a vaccine has been licensed for general use, in dosages as rec-
ommended by the manufacturer, before entry into Oregon;

(e) Six months of age and older and must have a negative test for
swine brucellosis within 30 days prior to entry into Oregon, or originate
from a Validated, Brucellosis Free herd or state. If from a Validated
Brucellosis Free herd, the herd number and date of last herd test must
appear on the health certificate;

(f) Must originate from a Pseudorabies Free state.

(3) Feeding swine:

(a) Must have an import permit from the department;

(b) May be required to have a Certificate of Veterinary Inspection ver-
ifying such swine:

(A) Were inspected within the 30 days before shipment;

(B) Are free from evidence of infectious, contagious or communica-
ble diseases or known exposure thereto;

(C) Have not been fed raw or cooked garbage; and

(D) Have not been vaccinated for pseudorabies.

(c) Must be imported from a Pseudorabies Free state.

(4) Exhibition swine: Swine imported for exhibition must meet nor-
mal import requirements. Shows and fairs are free to make more stringent
requirements.

(5) Feral Swine: Feral swine may not be imported into Oregon for any

purpose.
Stat. Auth.: ORS 561.190, 596.321 & 596.341
Stats. Implemented: ORS 596.341
Hist.: AD 890(20-68), f. 10-28-68, ef. 11-1-68; AD 932(2-71), f. 3-18-71, ef. 4-15-71; AD
1047(37-74), . 9-20-74, ef. 10-11-74; AD 9-1977, f. & ef. 4-6-77; AD 1-1981, f. & ef. 1-9-
81; AD 3-1984, f. & ef. 1-20-84; AD 6-1985, f. & ef. 7-17-85; AD 1-1993, f. & cert. ef. 1-7-
93; Renumbered from 603-011-0321, 603-011-0326, 603-011-0328 & 603-011-0329; AD 1-
1995, f. & cert. ef. 2-3-95; DOA 16-2010, f. & cert. ef. 8-31-10

Rule Caption: Renumbers administrative rules that relate to
Scrapie disease control.

Adm. Order No.: DOA 17-2010

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10

Notice Publication Date: 7-1-2010

Rules Renumbered: 603-011-0367 to 603-011-0384, 603-011-0369
to 603-011-0386,603-011-0371 to 603-011-0388, 603-011-0373 to
603-011-0392, 603-011-0374 to 603-011-0394, 603-011-0377 to
603-011-0396, 603-011-0378 to 603-011-0398, 603-011-0379 to
603-011-0402
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Subject: The proposed streamlining action places all the rules that
regulate the control of Scrapie disease into one sequential order. The
current alignment has several other topics mixed in with the Scrapie
rules making it confusing to follow. The proposed renumbering will
help clarify the regulation.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0384
Definitions

For purposes of OAR 603, division 11:

(1) “Animal(s)” means domestic or captive sheep and/or goat(s).

(2) “APHIS” means the Animal and Plant Health Inspection Service
of the United States Department of Agriculture (USDA).

(3) “Director” means the Director of the Oregon Department of
Agriculture, or a duly authorized representative.

(4) “Department” means the Oregon Department of Agriculture.

(5) “Exposed Flock” means a flock which has received female ani-
mals from an infected or source flock or that contains or contained a sus-
pect female animal.

(6) “Flock” means a group of two or more sheep or goats which are
kept, fed, and herded together as a management unit. The term “flock™ is
interchangeable with the term “herd” and applies to all categories and
breeds of sheep and goats.

(7) “Flock Management Plan” means a written scrapie flock manage-
ment agreement which is signed by the flock owner and a Department or
APHIS representative

(8) “Infected Flock” means a flock in which there has been at least
one animal with laboratory confirmed diagnosis of scrapie, including
“source” flocks.

(9) “Official Individual Identification” means the unique identifica-
tion of individual animals with a device determined to be appropriate by the
Department and the USDA. Such identification may include, but is not lim-
ited to, official identification tags, tattoos, and electronic devices.

(10) “Quarantine” means a movement restriction imposed by the
Department under authority of ORS Chapters 561 and 596.

(11) “Scrapie” means a transmissible spongiform encephalopathy of
sheep and goats.

(12) “Source Flock” means a flock in which a State or APHIS repre-
sentative has determined that at least one animal was born that was diag-
nosed as scrapie positive at an age of 72 months or less or in which a
scrapie-positive animal has resided throughout its life. The determination
that an animal was born in a flock must be based either on the presence of
official identification on the animal traceable to the flock, the presence of
other identification on the animal that is listed on the bill of sale, or other
evidence, such as registry records, to show that a scrapie-positive animal
originated from the flock combined with the absence of records indicating
that the animal was purchased and added to the flock. If DNA from the ani-
mal was collected when the animal resided in the flock of birth by an
accredited veterinarian and stored at an approved genotyping laboratory, or
if DNA collection and storage is required for breed registration and the
breed registration has appropriate safeguards in place to ensure the integri-
ty of the banking process, the owner may request verification of the ani-
mal’s identity based on DNA comparison if adequate records and identifi-
cation have been maintained by the owner and the repository to show that
the archived DNA is that of the animal that has been traced to the flock. A
flock will no longer be a source flock after it has completed the require-
ments of a flock plan.

(13) “USDA” means the United States Department of Agriculture.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596 412

Stats. Implemented: ORS 596.392

Hist.: AD 5-1993(Temp), f. & cert. ef. 5-26-93; AD 13-1993, f. & cert. ef. 10-6-93; DOA 25-
2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0367 by DOA 17-2010, f. & cert. ef.
8-31-10

603-011-0386
Scrapie Program Standards: Adoption of References

The USDA Scrapie Control and Flock Certification Program
Standards found at 9 CFR Parts 54 (Control of Scrapie) and 79 (Scrapie in
Sheep and Goats) are adopted by reference as the basic standards for the
scrapie control and eradication program in Oregon.

Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412

Stats. Implemented: ORS 596.392

Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0369 by DOA 17-

2010, f. & cert. ef. 8-31-10
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603-011-0388
Identification of Sheep and Goats

All sexually intact sheep and goats of any age leaving the flock of ori-
gin which are not in slaughter channels and all sheep over 18 months of age
in slaughter channels must have official identification in accordance with 9
CFR Part 79 prior to leaving the farm of origin for intrastate or interstate
movement for any purpose. All sexually intact sheep and goats for exhibi-
tion must bear official individual identification in accordance with 9 CFR

Part 79.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; DOA 21-2006, f. & cert. ef. 12-4-06; Renumbered
from 603-011-0371 by DOA 17-2010, f. & cert. ef. 8-31-10

603-011-0392
Importation of Scrapie Infected, Exposed, Suspect, or High Risk
Animals

As defined in 9 CFR Parts 54 and 79, and excepting animals deter-
mined by genetic testing to be resistant to scrapie infection, animals deter-
mined to be genetically susceptible and infected, exposed, suspect, or high
risk, or genetically susceptible animals from scrapie infected, source, trace,

or exposed flocks shall not be imported into Oregon.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0373 by DOA 17-
2010, f. & cert. ef. 8-31-10

603-011-0394
Reporting Scrapie Positive Tests

(1) Suspected or confirmed cases of scrapie must be reported by tele-
phone or fax to the Department by an owner, manager, or veterinarian with-
in one (1) working day of determination of a positive scrapie test in an ani-
mal.

(2) It is unlawful for any owner or manager of sheep or goats to
attempt to conceal or fail to report the existence of suspected or confirmed

scrapie in such animals under control of that person.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0374 by DOA 17-
2010, f. & cert. ef. 8-31-10

603-011-0396
Condemnation and Destruction of Scrapie Infected or Exposed
Animals

(1) Individual animals or flocks of animals determined by the
Department or representatives of USDA/APHIS to be infected with or
exposed to scrapie may be condemned and destroyed by order of the
Director under ORS 596. Disposal of such condemned and destroyed ani-
mals shall be under direction of the Department.

(2) Owners of animals destroyed by order of the Department may be

eligible for indemnification as determined under authority of ORS 596.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0377 by DOA 17-
2010, f. & cert. ef. 8-31-10

603-011-0398
Management of Exposed or Infected Flocks

These procedures shall be followed for managing flocks determined
to be infected with scrapie or which have received animals from a flock
determined to be infected:

(1) All animals in the flock shall be quarantined by the Department
under ORS 561 or 596 subject to disease status evaluation to determine risk
status of the animals involved.

(2) After a disease status evaluation determines risk levels of specific
animals in an infected flock or animals received from a flock determined to
be infected, a Flock Management Plan shall be written in accordance with
9 CFR Part 54 and signed by the flock owner and the Director or represen-
tative. The Department may require destruction of high risk, exposed, and
infected animals under ORS 596.

(3) The quarantine shall be removed after the department approved
flock management plan has been implemented and completed.

(4) Animals from an exposed or infected flock may not be exhibited
at public gatherings in Oregon until completion of the flock management
plan.

(5) Animals from an exposed or infected flock may not be sold for
breeding purposes in Oregon until the flock owner has completed a flock

management plan consistent with 9 CFR Part 54.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
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Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0378 by DOA 17-
2010, f. & cert. ef. 8-31-10

603-011-0402
Cleaning and Disinfection

The Department may require any premises, facility or equipment used
in housing, handling, feeding, or transporting any animals infected with or
exposed to scrapie to be cleaned and disinfected under supervision of
Department appointed personnel. The owner of the premises, facilities or

equipment shall be responsible for the costs of cleaning and disinfection.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04; Renumbered from 603-011-0379 by DOA 17-
2010, f. & cert. ef. 8-31-10

Rule Caption: Amends requirements for vaccination of cattle over
12 months old.

Adm. Order No.: DOA 18-2010

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10

Notice Publication Date: 7-1-2010

Rules Amended: 603-011-0525

Subject: The Oregon Department of Agriculture, Animal Health
Division has the responsibility to protect the livestock of this state
from disease. Brucellosis is a highly contagious disease spread by
direct contact. The domestic livestock in the United States are cur-
rently considered free from brucellosis infection. Oregon Revised
Statute still requires brucellosis vaccination for female cattle kept for
breeding or dairy purposes. Mature vaccination allows cattle own-
ers to be in compliance with the law after their female cattle are not
vaccinated and over 12 months old. This amendment brings rule into
alignment with national guidelines.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0525
Brucellosis Vaccination Procedure

(1) As used in this rule “UM&Rs” means the most current version of
Brucellosis Eradication: Uniform Methods and Rules produced by the
United States Department of Agriculture. Brucellosis vaccination proce-
dures, identification of vaccinated animals, and dosage for official calthood
vaccination and adult vaccination shall be those set forth in the UM&Rs.

(2) Brucellosis vaccination shall be performed by an official veteri-
narian.

(3) Veterinarians performing brucellosis vaccination must complete a
Brucellosis Vaccination Record furnished by the Department, the original
of which shall be mailed to the Department within 15 days of the date of
vaccination, the second copy of which shall be given to the owner, and the
third copy of which shall be retained by the veterinarian.

(4) Official Calfhood Vaccinates are female cattle and bison vaccinat-
ed against brucellosis when more than four months of age and less than 12
months of age (120 days to 365 days) with an official dose of approved bru-
cellosis vaccine as set forth in the UM&Rs.

(5) “Official Oregon Mature Vaccinates” shall be vaccinated for bru-
cellosis when aged more than 12 months.

(6) Mature Vaccination Protocol

(a) A blood sample shall be drawn at time of vaccination and sent for
brucellosis testing at an official laboratory.

(b) Mature vaccination dosage shall be lcc (one cubic centimeter) of
normally reconstituted RB51 brucellosis vaccine.

(c) An official brucellosis vaccination steel identification tag shall be
applied to the right ear of the vaccinated animal.

(d) An official brucellosis tattoo shall be applied to the right ear of the
vaccinated animal. The tattoo shall be the letter “M” followed by the offi-
cial USDA vaccination shield followed by the last digit of the year of vac-

cination.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561 & 596
Stats. Implemented: ORS 596.040 & 596.460
Hist.: AD 858(30-67), f. 12-8-67, ef. 12-15-67; AD 866(2-68), f. & ef. 1-22-68; AD 879(9-
68), f. & ef. 5-24-68; AD 1000(14-73), f. 11-20-73, ef. 12-11-73; AD 1-1981, f. & ef. 1-9-81;
AD 3-1981, f. & ef. 3-26-81; AD 3-1984, f. & ef. 1-20-84; AD 11-1984, f. & ef. 8-28-84; AD
12-1987, f. & ef. 11-19-87; DOA 7-2000, f. & cert. ef. 3-17-00; DOA 14-2001, f. & cert. ef.
7-9-01; DOA 18-2010, f. & cert. ef. 8-31-10
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Rule Caption: Adopts NIST Handbooks and ASTM Specifications;
Prohibits VTM ATC; Establishes COA Validity; Allows Biodiesel
Additives.

Adm. Order No.: DOA 19-2010

Filed with Sec. of State: 9-14-2010

Certified to be Effective: 9-14-10

Notice Publication Date: 8-1-2010

Rules Amended: 603-027-0105, 603-027-0180, 603-027-0206, 603-
027-0220, 603-027-0400, 603-027-0410, 603-027-0420, 603-027-
0430, 603-027-0490, 603-027-0635, 603-027-0655, 603-027-0680,
603-027-0700

Subject: This administrative rules does the following: (1) adopts the
2010 Edition National Institute of Standards and Technology (NIST)
Handbook 44; (2) adopts the three sections of the 2009 Edition NIST
Handbook 130 for Packaging and Labeling, Method of Sale of Com-
modities, and Examination Procedure for Price Verification; (3) pro-
hibits use of automatic temperature compensation (ATC) on vehicle
tank meter (VTM) systems; (4) adopts the 2010 Edition ASTM Inter-
national specifications for motor fuels; (5) establishes minimum
motor octane number for gasoline; (6) amends validity timeframe for
biodiesel Certificates of Conformance (COA); (7) establishes qual-
ifications for biodiesel analysis laboratories; (8) allows minimum
required biodiesel blends to have substances added to them to
enhance cold weather operability for the period of October 1,2010
to February 28,2011 in compliance with HB 3693; (9) incorporates
consequences for violations; and (10) makes editorial corrections.
Rules Coordinator: Sue Gooch—(503) 986-4583

603-027-0105
Application

The Weights and Measures Packaging and Labeling requirements for
all food and nonfood commodities in package form shall be the Uniform
Packaging and Labeling Regulation requirements adopted by the National
Conference on Weights and Measures, as published by the U.S. Department
of Commerce in its NIST (National Institute of Standards and Technology
Handbook 130 2009 Edition, entitled “Uniform Laws And Regulations in

the areas of legal metrology and motor fuel quality”.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 618
Stats. Implemented: ORS 618.016, 618.031, 618.066, 618.201, 618.211, 618.216, 618.221,
618.226,618.231 & 618.246
Hist.: AD 1011(1-74), f. 1-7-74, ef. 1-25-74; AD 12-1984, f. & ef. 9-24-84; AD 15-1986, f.
& ef. 12-19-86; AD 8-1990, f. & cert. ef. 4-5-90; AD 3-1992, f. & cert. ef. 4-9-92; AD 12-
1996, f. & cert. ef. 12-10-96; DOA 17-2000, f. & cert. ef. 6-14-00; DOA 9-2002, f. & cert.
ef. 2-15-02; DOA 20-2004, f. & cert. ef. 6-28-04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA
19-2010, f. & cert. ef. 9-14-10

603-027-0180
Examination Procedures for Price Verification.

The procedures for price verification and accuracy in any store,
including those that use Universal Product Code (U.P.C.) scanners and
price-look-up codes at the checkout counter as a means for pricing, shall be
those adopted by the National Conference on Weights and Measures, and
contained in the National Institute of Standards and Technology (NIST)
Handbook 130 2009 Edition, entitled “Uniform Laws And Regulations in
the areas of legal metrology and engine fuel quality,” subsection

“Examination Procedure for Price Verification.”
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561 & 618
Stats. Implemented: ORS 618.016, 618.031, 618.051, 618.056, 618.066, 618.076, 618.081,
618.096,618.201 & 618.236
Hist.: DOA 17-2000, f. & cert. ef. 6-14-00; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-
2004, f. & cert. ef. 6-28-04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef.
9-14-10

603-027-0206
Weights and Measures Requirements

The weights and measures requirements as to methods of sale of all
food and nonfood commodities shall be the requirements adopted by the
National Conference on Weights and Measures, as published by the United
States Department of Commerce in its NIST (National Institute of
Standards and Technology) Handbook 130 2009 Edition, entitled “Uniform

Regulation for the Method of Sale of Commodities.”
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561,618 & 621
Stats. Implemented: ORS 618.016, 618.031, 618.066, 618.201, 618.206, 618.226, 618.236,
618.241 & 618.246
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Hist.: AD 12-1984, f. & ef. 9-24-84; AD 15-1986, f. & ef. 12-19-86; AD 8-1990, f. & cert. ef.
4-5-90; AD 3-1992, f. & cert. ef. 4-9-92; AD 12-1996, f. & cert. ef. 12-10-96; DOA 17-2000,
f. & cert. ef. 6-14-00; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-2004, f. & cert. ef. 6-28-
04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0220
Exceptions to the National Institute of Standards and Technology
Handbook 130 (2009 Edition)

The following exceptions and amendments are made to said hand-
book identified in OAR 603-027-206 Method of Sale of Commodities:

(1) Ready-to-Eat Food Definition. Change Section 1.12.1. Definition
to read as follows: “’Ready-to-Eat Food’ is restaurant-style food offered or
exposed for sale without additional cooking or preparation, whether in
restaurants, supermarkets, or similar food service establishments, packaged
on the premises for convenience and presentation, and that is ready for con-
sumption, though not necessarily on the premises where sold. Ready-to-Eat
Food does not include sliced luncheon products, such as meat, poultry, or
cheese when sold separately.”

(2) Ready-to-Eat Food Methods of Sale. Change Section 1.12.2.
Methods of Sale to read as follows: “Ready-to-Eat Food sold from bulk, or
in servings packed on the premises, may be sold by weight, measure, or
count (count includes servings) provided that:

(a) When Ready-to-Eat Foods are sold by count or measure, when
such methods of sale are not customary, they shall be offered for sale by
count or measure in areas of the establishment where customers would
expect to find Ready-to-Eat Foods (e.g. Deli Section, Produce Section,
etc.); and

(b) When Ready-to-Eat Foods are offered for sale near similar prod-
ucts packaged off of the premises, the Ready-to-Eat Foods shall be sold by

the same method of sale as similar products.”
Stat. Auth.: ORS 561 & 618
Stats. Implemented: ORS 618.016, 618.031, 618.066, 618.201, 618.206, 618.211, 618.216,
618221, 618.226, 618.231, 618.236 & 618.246
Hist.: DOA 17-2000, f. & cert. ef. 6-14-00; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-
2004, f. & cert. ef. 6-28-04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef.
9-14-10

603-027-0400
Liquid Fuels

(1) As used in this rule, “Liquid Fuel” means any predominately
hydrocarbon compound or mixture for use as engine or heating fuel that
exists as a noncorrosive liquid at atmospheric pressure, including, but not
limited to, gasoline, tractor fuel, kerosene, jet fuel, diesel, and heating oil.

(2) Method of Sale.

(a) Liquid fuel shall be sold by weight or liquid measure determined
from legal devices as provided in ORS 618.121 and ORS 618.141. Use of
tank gaging methods that include sticks, rods, markers, or other volume-
measuring elements not permanently attached or sealed to such tanks is
prohibited for purposes of product sale or transfer of ownership for tanks or
tank compartments with capacities of 10,500 gallons (250 Bbl.) or less.

(b) The use of automatic temperature compensation with vehicle tank
meter systems is prohibited.

(3) Declaration of Quantity: Liquid Measure. Quantity declarations or
representations in terms of liquid measure shall for wholesale transactions
or deliveries indicate the volume occupied by the products at 60°F consis-
tent with Petroleum Measurement Tables (ASTM D-1250-80) (1990) (API
MPMS Ch.11.1) published by the American Society for Testing Materials,
unless the measuring device and any associated bill of lading, delivery tick-
et, or invoice are clearly marked to indicate that:

(a) The volume is based on a specified product temperature other than
60°F; or

(b) The quantity declaration or representation is “not corrected to
60°F,” or is otherwise qualified by language of similar import.

(4) Advertising and Computing Unit Price. Whenever a liquid fuel is
sold at retail by means of a computing-type device and a unit price for such
fuel is advertised, posted, or displayed by the seller, the unit price at which
the device is (or devices are, if more than one dispense such brand, blend,
or mixture) set to compute at, shall coincide exactly with the advertised,

posted, or displayed unit price for such fuel.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 618
Stats. Implemented: ORS 618.016, 618.031, 618.051, 618.066, 618.076, 618.096, 618.151,
618.206 & 618.241
Hist.: AD 1012(2-74), f. 1-10-74, ef. 2-11-74; AD 8-1990, f. & cert. ef. 4-5-90; DOA 19-
2010, f. & cert. ef. 9-14-10
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603-027-0410
Definitions

(1) “Accredited Laboratory” means a laboratory that is currently
accredited by an independent laboratory accrediting body for analyzing
motor fuels using American Society for Testing and Materials (ASTM)
International test procedures and specifications.

(2) “Alcohol” means a volatile flammable liquid having the general
formula CnH(2n+1)OH used or sold for the purpose of blending or mixing
with gasoline for use in propelling motor vehicles, and commonly or com-
mercially known or sold as an alcohol, and includes ethanol or methanol.

(3) “ASTM” means ASTM International, the national voluntary con-
sensus standards organization formed for the development of standards on
characteristics and performance of materials, products, systems, and serv-
ices; and the promotion of related knowledge. ASTM when used in these
rules shall mean the 2010 Annual Book of ASTM Standards, Section 5,
Volumes 05.01 through 05.05.

(4) “Antiknock Index (AKI) “means the arithmetic average of the
Research Octane Number (RON) and Motor Octane Number (MON):
AKI=(RON+MON)/2. This value is called by a variety of names, in addi-
tion to antiknock index, including: Octane Rating, Posted Octane, (R+M)/2
Octane.

(5) “Automotive Fuel Rating” means the automotive fuel rating deter-
mined under 16 CFR 306.5, required to be certified under 16 CFR 306.6
and 16 CFR 306.8, and required to be posted under 16 CFR 306.10. Under
this Rule, sellers of liquid automotive fuels, including alternative fuels,
must determine, certify, and post an appropriate automotive fuel rating. The
automotive fuel rating for gasoline is the antiknock index (octane rating).
The automotive fuel rating for alternative liquid fuels consists of the com-
mon name of the fuel along with a disclosure of the amount, expressed as
a minimum percentage by volume, of the principal component of the fuel.
For alternative liquid automotive fuels, a disclosure of other components,
expressed as a minimum percentage by volume, may be included, if
desired.

(6) “Automotive Gasoline, Automotive Gasoline-Oxygenate Blend”
means a type of fuel suitable for use in spark-ignition automobile engines
and also commonly used in marine and non-automotive applications.

(7) “Aviation Gasoline” means a type of gasoline suitable for use as a
fuel in an aviation gas spark-ignition internal combustion engine.

(8) “Batch” and “Production Lot” means a homogenous production
volume of finished biodiesel from one or more sources that is held in a sin-
gle container where representative samples are taken and analyzed to pro-
vide an authentic certificate of analysis (COA) for the specific volume.

(9) “Bulk Facility” means a facility, including pipelines terminals,
refinery terminals, rail and barge terminals and associated underground and
above ground tanks connected or separate, from which motor vehicle fuels
are withdrawn from bulk and delivered to retail, wholesale or nonretail
facilities or into a cargo tank or barge used to transport those products.

(10) “Base Gasoline” means all components other than ethanol in a
blend of gasoline and ethanol.

(11) “Biomass” means organic matter that is available on a renewable
or recurring basis and that is derived from:

(a) Forest or rangeland woody debris from harvesting or thinning con-
ducted to improve forest or rangeland ecological health and reduce unchar-
acteristic stand replacing wildfire risk;

(b) Wood material from hardwood timber described in ORS
321.267(3);

(c) Agricultural residues;

(d) Offal and tallow from animal rendering;

(e) Food wastes collected as provided under ORS Chapter 459 or
459A;

(f) Yard or wood debris colleted as provided under ORS Chapter 459
or 459A;

(g) Wastewater solids; or

(h) Crops grown solely to be used for energy, and

(i) Biomass does not mean wood that has been treated with creosote,
pentachlorophenol, inorganic arsenic, or other inorganic chemical com-
pounds.

12) “Biodiesel” means a motor vehicle fuel consisting of mono-alkyl
esters of long chain fatty acids derived from vegetable oils, animal fats, or
other nonpetroleum resources, not including palm oil, designated as B100
and complying with ASTM D6751. Biodiesel produced in or imported into
Oregon for use as a blend stock shall comply with B100 biodiesel require-
ments including ASTM International D6751 and the Certificate of
Analysis.
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(13) “Biodiesel Blend” means a fuel comprised of a blend of biodiesel
fuel with petroleum-based diesel fuel, designated BXX. In the abbreviation
BXX, the XX represents the volume percentage of biodiesel fuel in the
blend.

(14) “Certificate of analysis” means:

(a) A document verifying that B100 biodiesel has been analyzed and
complies with, at a minimum, the following ASTM D 6751 biodiesel fuel
test methods and specifications:

(A) Flash point (ASTM D 93);

(B) Acid number (ASTM D 664);

(C) Cloud point (ASTM D 2500);

(D) Water and sediment (ASTM D 2709);

(E) Visual appearance (ASTM D 4176);

(F) Free glycerin (ASTM D 6584);

(G) Total glycerin (ASTM D 6584);

(H) Oxidation stability (EN 14112 as per ASTM D 6751); and

(I) Sulfur (ASTM D 5453 or ASTM D 7039).

(b) The ASTM International standards referenced in ORS 646.905(3)
for free and total glycerin are incorrect. The correct ASTM International
standards reference for free and total glycerin is ASTM D 6584.

(15) “Cetane Index” means an approximation of the cetane number of
distillate fuel, which does not take into account the effect of a cetane
improver additive, calculated from the density and distillation measure-
ments. (Ref. ASTM D 976.)

(16) “Cetane Number” means a numerical measure of the ignition
performance of a diesel fuel obtained by comparing it to reference fuels in
a standardized engine test. (Ref. ASTM D 613.)

(17) “Coordinating Research Council (CRC) Rating” means a stan-
dardized format for rating injector and engine deposits as developed by the
CRC.

(18) “Co-solvent” means an alcohol other than methanol which is
blended with either methanol or ethanol or both to minimize phase separa-
tion in gasoline.

(19) “Dealer” means any motor vehicle fuel retailer dealer, nonretail
dealer or wholesale dealer.

(20) “Director” means the Director of Agriculture.

(21) “Diesel Fuel” means a refined middle distillate suitable for use
as a fuel in a compression-ignition (diesel) internal combustion engine.

(22) “Distillate.” means any product obtained by condensing the
vapors given off by boiling petroleum or its products.

(23) “EPA” means the United States Environmental Protection
Agency.

(24) “E85 Fuel Ethanol” means a blend of ethanol and hydrocarbons
of which the ethanol portion is nominally 75 to 85 volume percent dena-
tured fuel ethanol (Ref. ASTM D 5798).

(25) “Ethanol” also known as “Denatured Fuel Ethanol”, means nom-
inally anhydrous ethyl alcohol meeting ASTM D 4806 standards. It is
intended to be blended with gasoline for use as a fuel in a spark-ignition
internal combustion engine. The denatured fuel ethanol is first made unfit
for drinking by the addition of Alcohol and Tobacco Tax and Trade Bureau
(TTB) approved substances before blending with gasoline.

(26) “Ethanol facilities production capacity” means the designed and
“as-constructed” rated capacity as verified by the Oregon Department of
Agriculture, or the ethanol facilities production capacity as determined by
an independent Professional Engineer registered in the State of Oregon that
is not the design consultant and as verified by the Oregon Department of
Agriculture.

(27) “Feedstock” means the original biomass used in biofuel produc-
tion.

(28) “Gasoline” means any fuel sold for use in spark ignition engines
whether leaded or unleaded.

(29) “Gasoline-Oxygenate Blend” means a fuel consisting primarily
of gasoline along with a substantial amount (more than 0.35 mass percent
oxygen, or more than 0.15 mass oxygen if methanol is the only oxygenate)
of one or more oxygenates.

(30) “Lead Substitute” means an EPA-registered gasoline additive
suitable, when added in small amounts to fuel, to reduce or prevent exhaust
valve recession (or seat wear) in automotive spark-ignition internal com-
bustion engines designed to operate on leaded fuel.

(31) “Lead Substitute Engine Fuel” means a gasoline or gasoline-oxy-
genate blend that contains a “lead substitute.”

(32) Low Temperature Operability” means a condition which allows
the uninterrupted operation of a diesel engine through the continuous flow
of fuel throughout its fuel delivery system at low temperatures.
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(33) “Lubricity” means a qualitative term describing the ability of a
fluid to affect friction between, and wear to, surfaces in relative motion
under load.

(34) “Methanol” means methyl alcohol, a flammable liquid having
the formula CH3OH used or sold for the purpose of blending or mixing
with gasoline for use in motor vehicles.

(35) “M100 Fuel Methanol” means nominally anhydrous methyl
alcohol, generally containing small amounts of additives, suitable for use as
a fuel in a compression-ignition combustion engine.

(36) “M85 Fuel Methanol” means a blend of methanol and hydrocar-
bons of which the methanol portion is nominally 70 to 85 volume percent
and which meets the requirements of ASTM D 5797.

(37) “Motor Octane Number” means a numerical indication of a
spark-ignition engine fuel’s resistance to knock obtained by comparison
with reference fuels in a standardized ASTM D 2700 Motor Method engine
test.

(38) “Motor Vehicles” means all vehicles, vessels, watercraft,
engines, machines, or mechanical contrivances that are propelled by inter-
nal combustion engines or motors.

(39) “Motor Vehicle Fuel” means gasoline, gasoline-ethanol blends,
diesel, other renewable diesel, diesel-other renewable diesel blends, B100
Biodiesel, Biodiesel Blends, E85 Fuel Ethanol, M85 Fuel Methanol, or any
other liquid product used for the generation of power in an internal com-
bustion engine, except aviation jet fuels, liquefied petroleum gases or natu-
ral gases.

(40) “Nonretail dealer” means any person who owns, operates, con-
trols or supervises an establishment at which motor vehicle fuel is dis-
pensed through a card or key-activated fuel dispensing device to nonretail
customers.

(41) “Octane Rating” means the rating of the anti-knock characteris-
tics of a grade or type of gasoline determined by dividing by two the sum
of the research octane number and the motor octane number.

(42) “Octane Rating Certification Documentation” means an invoice,
bill of lading, delivery ticket, letter or other documentation that specifies
the actual octane rating or a rounded rating that is the largest whole num-
ber or half of a number that is less than or equal to the number determined
by or certified to the person transferring the gasoline.

(43) “Oftficial Sample” means a motor fuel sample delivered via noz-
zle directly through a fuel pump, dispenser, or metering device from either
a fuel delivery truck, tank wagon, above ground or below ground fuel stor-
age tank into a suitable sealable, one litre or larger pressure-tight metal or
glass container in the presence of, or drawn by, a department representative
in the manner prescribed by department procedures. An official sample
shall be appropriately sealed and labeled as to its identity, type, brand,
grade, posted automotive fuel rating and the location, source, date, and
name of official taking it at the time it is withdrawn from storage. A cus-
tody transfer receipt or record will be completed whenever an official sam-
ple changes hands enroute to a qualified motor fuel standards laboratory.

(44) “Other renewable diesel” means a diesel fuel substitute, pro-
duced from nonfossil renewable resources, that has an established ASTM
International standard, is approved by the United States Environmental
Protection Agency, and meets specifications of the National Conference on
Weights and Measures, designated “100% Biomass-Based Diesel”.

(45) “Other renewable diesel blend” means a fuel comprised of a
blend of other renewable diesel fuel with petroleum-based diesel fuel, des-
ignated “XX% Biomass-Based Diesel Blend”. In the abbreviation, “XX%”,
the XX represents the volume percentage of other renewable diesel in the
blend.

(46) “Oxygen Content of Gasoline” means the percentage of oxygen
by mass contained in a gasoline.

(47) “Oxygenate” means an oxygen-containing, ashless, organic com-
pound, such as an alcohol or ether, which can be used as a fuel or fuel sup-
plement.

(48) “Premium Diesel” means a refined middle distillate suitable for
use as a fuel in a compression-ignition (diesel) internal combustion engine
and shall meet Standard Fuel Specifications OAR 603-027-0420.

(49) “Production” means the ability of a biofuel production facility to
produce biofuel that is in compliance with applicable ASTM International
specifications.

(50) “Production Lot” and “Batch” means a homogenous production
volume of finished biodiesel from one or more sources that is held in a sin-
gle container where representative samples are taken and analyzed to pro-
vide an authentic certificate of analysis (COA) for the specific volume.

(51) “Research Octane Number” means a numerical indication of a
spark-ignition engine fuel’s resistance to knock obtained by comparison
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with reference fuels in a standardized ASTM D 2699 Research Method
engine test.

(52) “Retail Dealer” means any person who owns, operates, controls
or supervises an establishment at which motor vehicle fuel is or offered for
sale to the public.

(53) “SAE” means the SAE International, a technical organization for
engineers, scientists, technicians, and others in positions that cooperate
closely in the engineering, design, manufacture, use, and maintainability of
self-propelled vehicles.

(54) “Sales” means volumes of biofuels measured in gallons per year,
relevant consumer usage, demand, pricing, and other factors affecting sales.

(55) “Thermal Stability”” means the ability of a fuel to resist the ther-
mal stress which is experienced by the fuel when exposed to high temper-
atures in a fuel delivery system.

(56) “Unleaded” in conjunction with “engine fuel” or “gasoline”
means any gasoline or gasoline-oxygenate blend to which no lead or phos-
phorus compounds have been intentionally added and which contains not
more than 0.013 gram lead per liter (0.05 g lead per U.S. gal) and not more
than 0.0013 gram phosphorus per liter (0.005 g phosphorus per U.S. gal).

(57) “Use” means the historic blending of biofuel in Oregon in areas
using biofuel to meet Oregon’s Renewable Fuel Standard (RFS) and other
information relevant to industry blending of biofuel including the infra-
structure capacity to blend and distribute biofuel.

(58) “Wholesale Dealer” means any person who sells motor vehicle
fuel if the seller knows or has reasonable cause to believe that the buyer
intends to resell the motor vehicle fuel in the same or an altered form to a
retail dealer, a nonretail dealer, or another wholesale dealer.

(59) “Winter” or “Winterized” Diesel means a refined middle distil-
late suitable for use as a fuel in a compression-ignition (diesel) internal
combustion engine which has been blended for low temperature operabili-
ty and shall meet Standard Fuel Specifications OAR 603-027-0420.

(60) “Withdrawn From Bulk” means removed from a bulk facility for
delivery directly into a cargo tank or a barge to be transported to a location

other than another bulk facility for use or sale in this state.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561.190, OL 1997, Ch. 310 (SB 414) & ORS 646.905 - 646.990
Stats. Implemented: OL 1997, Ch. 310 (SB 414), ORS 646.905 - 646.990 & 183
Hist.: AD 19-1997, f. 12-9-97, cert. ef. 1-1-98; DOA 5-2002, f. & cert. ef. 1-28-02; DOA 20-
2004, f. & cert. ef. 6-28-04; DOA 17-2006, f. & cert. ef. 9-26-06; DOA 8-2008, f. & cert. ef.
2-15-08; DOA 12-2008(Temp), f. 3-14-08, cert. ef. 3-17-08 thru 9-12-08; DOA 21-2008, f.
& cert. ef. 9-11-08; DOA 11-2009(Temp), f. & cert. ef. 7-24-09 thru 1-17-10; DOA 16-2009,
f. 12-23-09, cert. ef. 1-1-10; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0420
Standard Fuel Specifications

(1) Gasoline and Gasoline-Oxygenate Blends, as defined in this regu-
lation, shall meet the following requirements:

(a) The ASTM D 4814, “Standard Specification for Automotive
Spark-Ignition Engine Fuel,” except that volatility standards for unleaded
gasoline blended with ethanol shall not be more restrictive than those
adopted under the rules, regulations, and Clean Air Act waivers of the U.S.
Environmental Protection Agency (which includes those promulgated by
Oregon and Federally approved State Implementation Plans (SIP’s)).
Gasoline blended with ethanol shall be blended under any of the following
three options:

(A) The base gasoline used in such blends shall meet the requirements
of ASTM D 4814; or

(B) The blend shall meet the requirements of ASTM D 4814; or

(C) The base gasoline used in such blends shall meet all the require-
ments of ASTM D 4814 except distillation, and the blend shall meet the dis-
tillation requirements of the ASTM D 4814 specification.

(b) Blends of gasoline and ethanol shall not exceed the ASTM D 4814
vapor pressure standard by more than 1.0 psi.

(c) Minimum Antiknock Index (AKI). The AKI shall not be less than
the AKI posted on the product dispenser or as certified on the invoice, bill
of lading, shipping paper, or other documentation.

(d) Minimum Motor Octane Number. The minimum motor octane
number must not be less than 82 for gasoline with an AKI of 87 or greater.

(e) Lead Substitute Gasoline. Gasoline and gasoline-oxygenate
blends sold as “lead substitute” gasoline shall contain a lead substitute addi-
tive which provides a level of protection against exhaust valve seat reces-
sion which is equivalent to the level of protection provided by a gasoline
containing at least 0.026 gram of lead per liter (0.10 g per U.S. gal).

(2) Ethanol intended for blending with gasoline shall meet the
requirements of ASTM D 4806, “Standard Specification for Denatured Fuel
Ethanol for Blending with Gasolines for Use as Automotive Spark-Ignition
Engine Fuel.”

October 2010: Volume 49, No. 10



ADMINISTRATIVE RULES

(3) Gasoline-Ethanol Blends Required

(a) Consistent with ORS 646.912, the Oregon Department of
Agriculture shall study and monitor ethanol fuel production, use, and sales
in Oregon.

(b) Except as provided in OAR 603-027-0420(3)(c), all retail dealers,
nonretail dealers, or wholesale dealers may only sell or offer for sale gaso-
line that contains ten percent ethanol by volume.

(c) A retail dealer, nonretail dealer, or wholesale dealer may sell or
offer for sale gasoline that is not blended with ethanol if the gasoline;

(A) Has an octane rating, as defined in ORS 646.945, of 91 or above,
or if it is for use in;

(B) An aircraft;

(i) With a supplemental type certificate approved by the Federal
Aviation Administration that allows the aircraft to use gasoline that is
intended for use in motor vehicles, or

(ii) Issued a type certificate by an aircraft engine manufacturer that
allows the aircraft to use gasoline that is intended for use in motor vehicles;

(C) An aircraft that has been issued an experimental certificate,
described in 14 C.FR.21.191, by the Federal Aviation Administration and
that is required by the manufacturer’s specifications to use gasoline that is
intended for use in motor vehicles;

(D) A light-sport aircraft, as defined in 14 C.F.R. 1.1, that is required
by the manufacturer’s specifications to use gasoline that is intended for use
in motor vehicles;

(E) A vintage aircraft, as defined by the Oregon Department of
Aviation by rule, that is required by the manufacturer’s specifications to use
gasoline that is intended for use in motor vehicles;

(F) An antique vehicle, as defined in ORS 801.125;

(G) A Class I all-terrain vehicle, as defined in ORS 801.190;

(H) A Class III all-terrain vehicle, as defined in ORS 801.194;

(I) A racing activity vehicle, as defined in ORS 801.404;

(J) A snowmobile, as defined in ORS 801.490;

(K) Tools, including but not limited to lawn mowers, leaf blowers, and
chain saws; or

(L) A watercraft.

(d) Gasoline-ethanol blends shall contain not less than 9.2 percent by
volume of agriculturally derived ethanol, exclusive of denaturants and per-
mitted contaminates, that complies with

(A) OAR 603-027-0420(2) Ethanol ASTM D 4806 standards,

(B) Denatured as specified in 27 C.F.R parts 20 and 21, and

(C) Complies with the volatility requirements specified in 40 C.F.R.
part 80.

(e) The ethanol shall be derived from agricultural product, woody
waste or residue.

(f) The gasoline and gasoline-ethanol blends shall comply with OAR
603-027-0420(1).

(g) It is prohibited to blend with casinghead gasoline, absorption
gasoline, drip gasoline, or natural gasoline after the gasoline has been sold,
transferred, or otherwise removed from a refinery or terminal.

(4) Gasoline Additive Restrictions.

(a) Effective November 1, 2009, a wholesale dealer, retail dealer, or
nonretail dealer may not sell or offer to sell any gasoline blended or mixed
with:

(A) Ethanol unless the blend or mixture meets the specifications or
registration requirements established by the United States Environmental
Protection Agency pursuant to section 211 of the Clean Air Act, 42 U.S.C.
section 7545 and 40 C.FR. Part 79, and the ethanol complies with ASTM
International specification ASTM D 4806;

(B) Methyl tertiary butyl ether in concentrations that exceed 0.15 per-
cent by volume; or

(C) A total of all of the following oxygenates that exceeds one-tenth
of one percent, by weight, of;

(i) Diisopropyl ether,

(ii) Ethyl tert-butyl ether,

(iii) Iso-butanol,

(iv) Iso-propanol,

(v) N-butanol,

(vi) N-propanol,

(vii) Sec-butanol,

(viii) Tert-amyl methyl ether,

(ix) Tert-butanol,

(x) Tert-pentanol or tert-amyl alcohol, and

(xi) Any other additive that has not been approved by the California
Air Resources Board or the United States Environmental Protection
Agency.
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(b) Nothing in this section shall prohibit transshipment through this
state, or storage incident to the transshipment, of gasoline that contains
methyl tertiary butyl ether in concentrations that exceed 0.15 percent by
volume or any of the oxygenates listed in OAR 603-027-0420(4)(a)(C),
provided,

(A) The gasoline is used or disposed of outside of this state; and

(B) The gasoline is segregated from gasoline intended for use within
this state.

(c) Notwithstanding the additives in OAR 603-027-0420(4)(a), a per-
son may sell, supply, or offer to sell or supply gasoline in this state that con-
tains any oxygenate other than ethanol, if the California Air Resources
Board (CARB), California Environmental Policy Council (CEPC), or the
United States Protection Agency (U.S. EPA) allow use of the oxygenate.

(5) Diesel Fuel shall meet the requirements of ASTM D 975,
“Standard Specification for Diesel Fuel Oils.”

(6) Winter or Winterized Diesel Fuel shall meet the requirements of
ASTM D 975, “Standard Specification for Diesel Fuel Oils” and have a
cold flow performance measurement which meets the ASTM D 975 tenth
percentile minimum ambient air temperature charts and maps by either
ASTM Standard Test Method D 2500 (Cloud Point) or ASTM Standard
Test Method D 4539 (Low Temperature Flow Test, LTFT). Winter or win-
terized diesel (low temperature operability) is only applicable October 1 -
March 31 of each year.

(7) Premium Diesel Fuel — All diesel fuels identified on retail and
nonretail dispensers, bills of lading, invoices, shipping papers, or other doc-
umentation with terms such as premium, super, supreme, plus, or premier
shall meet the requirements of ASTM D 975, “Standard Specification for
Diesel Fuel Oils” and must conform to the following requirements:

(a) Cetane Number — A minimum cetane number of 47.0 as deter-
mined by ASTM Standard Test Method D 613;

(b) Low Temperature Operability — A cold flow performance meas-
urement which meets the ASTM D 975 tenth percentile minimum ambient
air temperature charts and maps by either ASTM Standard Test Method D
2500 (Cloud Point) or ASTM Standard Test Method D 4539 (Low
Temperature Flow Test, LTFT). Low temperature operability is only appli-
cable October 1 - March 31 of each year;

(c) Thermal Stability — A minimum reflectance measurement of 80
percent as determined by ASTM Standard Test Method D 6468 (180 min-
utes, 150 0C);

(d) Lubricity — A maximum wear scar diameter of 520 microns as
determined by ASTM D 6079. If a single test of more than 560 microns is
determined, a second test shall be conducted. If the average of the two tests
is more than 560 microns, the sample does not conform to the requirements
of this part.

(8) Biodiesel; B100 Biodiesel and Biodiesel intended for blending
with diesel fuel must,

(a) Meet the requirements of ASTM D 6751, “Standard Specification
for Biodiesel Fuel (B100) Blend Stock for Distillate Fuels™;

(b) Be analyzed and issued a Certificate of Analysis for each batch or
production lot produced in or imported into Oregon prior to blending, sale,
or offer for sale in Oregon. The Certificates of Analysis expire 45 days fol-
lowing the date the biodiesel sample was obtained.

(c) Biodiesel must be analyzed for and comply with the visual appear-
ance test (ASTM D 4176) upon its first receipt at a wholesale facility and
prior to commingling with existing product.

(d) Prior to blending, sale, or offer for sale in Oregon, biodiesel must
be analyzed and the Certificate of Analysis issued by:

(A) An accredited motor fuel laboratory, or

(B) A non-accredited motor fuel laboratory that meets all of the fol-
lowing requirements;

(i) The laboratory facilities must house and allow proper operation of
all required equipment in accordance with the applicable test procedures,

(i) The laboratory must use personnel trained to perform and analyze
ASTM International D 6751 biodiesel fuel tests and other required tests,

(iii) The laboratory must use testing equipment that has been cali-
brated or verified to meet the requirements of each ASTM International test
procedure used,

(iv) The laboratory must participate in an ASTM International profi-
ciency program or similar national proficiency program for at least three
times per year with appropriate results, and

(v) The laboratory must maintain current documentation of personnel
qualifications, equipment verification, and proficiency results for at least
one year. These records shall be available for inspection and reproduction
upon request by the Director.

(9) Biodiesel Blends;
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(a) Biodiesel blends through B5 must meet the requirements of
ASTM D 975 Standard Specification for Diesel Fuel Oils.

(b) Biodiesel blends of B6 through B20 must meet the requirements
of ASTM D 7467, Standard Specification for Diesel Fuel Oil, Biodiesel
Blend (B6-B20).

(c) Blends of biodiesel and diesel fuels greater than B20 must meet
the following requirements:

(A) The base diesel fuel must meet the requirements of ASTM D 975,
Standard Specification for Diesel Fuel Oils; and

(B) The biodiesel blend stock must meet:

(i) The requirements of ASTM D 6751, Standard Specification for
Biodiesel Fuel (B100) Blend Stock for Distillate Fuels, and

(ii) The requirements in OAR 603-027-0420(8).

(d) Exception; Biodiesel may be blended with diesel fuel whose sul-
fur, lubricity, or aromatic levels are outside specification ASTM D 975,
Standard Specification for Diesel Fuel Oils, grades 1-D S15, 1-D S500, 2-
D S15, or 2-D S500 provided the finished mixture meets pertinent national
and local specifications and requirements for these properties.

(10) Other Renewable Diesel must meet its established ASTM
International standard, be approved by the United States Environmental
Protection Agency, and comply with specifications of the National
Conference on Weights and Measures.

(11) Biodiesel Blends Required.

(a) Except as provided in subsection (e) of this section, a retail deal-
er, nonretail dealer, or wholesale dealer may only sell or offer for sale diesel
fuel in Oregon containing at least two percent by volume biodiesel.

(b) When the capacity of biodiesel production facilities in Oregon
reaches a level of at least 15 million gallons on an annualized basis;

(A) The Department shall notify all retailers, nonretail dealers, and
wholesale dealers in Oregon that the capacity of biodiesel production facil-
ities in Oregon has reached a level of at least 15 million gallons on an annu-
alized basis and that a retail dealer, nonretail dealer, or wholesale dealer
may only sell or offer for sale diesel fuel in Oregon containing at least five
percent by volume biodiesel within two months of the date on the notifica-
tion under this subsection, and

(B) Two months after the date of the notice, a retail dealer, nonretail
dealer, or wholesale dealer may only sell or offer for sale diesel fuel in
Oregon containing at least five percent biodiesel by volume.

(c) Biodiesel blends and other renewable diesel blends shall contain
the volume percent stated to the nearest;

(A) 1 volume percent for blends through 5 volume percent, and

(B) 2 volume percent for blends greater than 5 volume percent
through 20 volume percent.

(d) Diesel fuel containing more than five percent biodiesel by volume
or other renewable diesel with more than five percent renewable component
by volume must be labeled as required in OAR 603-027-0430.

(e) Exemption. The minimum biodiesel fuel content requirements in
OAR 603-027-0420 do not apply to diesel fuel:

(A) Sold or offered for sale for use by railroad locomotives, marine
engines, or home heating; or

(B) That otherwise meets the requirements in OAR 603-027-0420 but
to which there have been added substances to prevent congealing or gelling
of diesel fuel containing biodiesel or other renewable diesel. This exception
applies only to diesel fuel sold or offered for sale during the period from
October 1, 2010 to February 28,2011.

(12) Aviation Gasoline shall meet the requirements of ASTM D 910,
“Standard Specification for Aviation Gasoline.”

(13) E85 Fuel Ethanol shall meet the requirements of ASTM D 5798,
“Standard Specification for Fuel Ethanol (Ed75-Ed85) for Automotive
Spark-Ignition Engines.”

(14) M85 Fuel Methanol shall meet the requirements of ASTM D
5797, “Standard Specification for Fuel Methanol (M70-M85) for

Automotive Spark-Ignition Engines.”
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561.190, 646.905 - 646.990, OL 1997, Ch. 310 (SB 414)
Stats. Implemented:ORS 646.905 - 646.990 & 183, OL 1997, Ch. 310 (SB 414)
Hist.: AD 19-1997, f. 12-9-97, cert. ef. 1-1-98; DOA 5-2002, f. & cert. ef. 1-28-02; DOA 17-
2006, f. & cert. ef. 9-26-06; DOA 15-2007(Temp), f. & cert. ef. 10-15-07 thru 4-11-08; DOA.
20-2007(Temp) f. & cert. ef. 11-29-07 thru 4-11-08; DOA 8-2008, f. & cert. ef. 2-15-08;
DOA 12-2008(Temp), f. 3-14-08, cert. ef. 3-17-08 thru 9-12-08; DOA 21-2008, f. & cert. ef.
9-11-08; DOA 11-2009(Temp), f. & cert. ef. 7-24-09 thru 1-17-10; DOA 16-2009, f. 12-23-
09, cert. ef. 1-1-10; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0430

Classification and Method of Sale of Petroleum Products
(1) General Considerations:
(a) Documentation.
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(A) When gasoline; gasoline-oxygenate blends; reformulated gaso-
line; M85 and M100 fuel methanol: E85 and E100 fuel ethanol; B100
biodiesel and biodiesel blends; renewable diesel and diesel-renewable
diesel blends; diesel fuel; winter or winterized diesel fuel; premium diesel
fuel; or aviation gasoline are sold, an invoice, bill of lading, shipping paper
or other documentation, must accompany each delivery other than a sale by
a retail or nonretail dealer. This document must identify the:

(i) Quantity,

(ii) The name of the product,

(iii) The particular grade of the product,

(iv) The word “Winter” or “Winterized” diesel if applicable,

(v) The word “Premium” diesel if applicable,

(vi) The volume percent biodiesel and other renewable diesel, if a
biodiesel, biodiesel blend, other renewable diesel, or diesel-other renewable
diesel blend through 5 volume percent to the nearest 1 volume percent and
for greater than 5 volume percent through 20 volume percent blends to the
nearest 2 volume percent,

(vii) The applicable automotive fuel rating,

(viii) The name and address of the seller and buyer,

(ix) The date and time of the sale,

(x) For gasoline-oxygenate and gasoline-alcohol blends which con-
tain more than 1.5 mass percent oxygen, the documentation shall state the
oxygenate type and oxygenate content, in volume percent, to the nearest 0.5
volume percent, and

(xi) For non-ethanol blended gasoline the documentation shall state
that the gasoline is non-ethanol blended.

(B) Each operator of a bulk facility and each person who imports
motor vehicle fuels into this state for sale in this state shall keep, for at least
one year, at the person’s registered place of business complete and accurate
records of any motor vehicle fuels sold if sold or delivered in this state.

(C) Each biodiesel producer, each operator of a biodiesel bulk facili-
ty and each person who imports biodiesel into Oregon for sale in this state
shall keep, on a monthly basis for at least one year, at the person’s regis-
tered place of business the certificate of analysis and the analysis records
for visual appearance tests that are performed upon first receipt at a whole-
sale facility prior to commingling with existing product for each batch or
production lot of biodiesel sold or delivered in Oregon.

(D) Each biodiesel producer in Oregon shall keep, on a monthly basis
for at least one year, at the person’s registered place of business, documen-
tation declaring the producer’s name, location address, date, and quantity of
biodiesel production and sales. This documentation shall be completed on
a form provided by the Department of Agriculture and mailed on a quarter-
ly basis to the Department in Salem, Oregon.

(E) All retail dealers, nonretail dealers, and wholesale dealers in
Oregon are required to provide, upon request of the Department, evidence
of a certificate of analysis for the biodiesel received.

(F) Each ethanol production facility in Oregon shall keep, on a month-
ly basis for at least one year, at the person’s registered place of business,
documentation declaring the production facility’s name, location address,
net ethanol production capacity, the date that the net ethanol capacity was
attained, quantity of ethanol produced, and sales in Oregon. This documen-
tation shall be completed on a form provided by the Department of
Agriculture and mailed on a quarterly basis to the Department in Salem,
Oregon.

(G) Retail dealers and nonretail dealers shall maintain at their facili-
ties the octane rating certification or motor vehicle fuel delivery documen-
tation for the three most recent deliveries to the facility for each grade of
gasoline, fuel ethanol, fuel methanol, biodiesel, biodiesel blends, diesel
fuel, other renewable diesel fuel, and diesel-other renewable diesel fuel
blends sold or offered for sale.

(b) Retail and Nonretail Gasoline Dispenser Labeling. All retail and
nonretail gasoline dispensing devices must identify conspicuously on each
face of the dispenser(s),

(A) The type of product,

(B) The particular grade of the product,

(C) Type of oxygenate contained if applicable,

(i) Including the specific volume percent of ethanol in gasoline-
ethanol blends stating, for example,”THIS PRODUCT CONTAINS 10%
ETHANOL” or other similar language in type at least 12.7 millimeters (1/2
inch) in height, 1.5 millimeter (1/16 inch) stroke (width of type) located on
each face and on the upper 50 percent of the dispenser front panels in a
position clear and conspicuous from the driver’s position,

(ii) Prohibited terms and phrases include but are not limited to,
“Contains Up To 10% Ethanol”, “May Contain Ethanol”, or any other sim-
ilar language,
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(D) The applicable automotive fuel rating, and

(E) If non-ethanol blended gasoline, other than 91 octane or above, in
compliance with OAR 603-027-0420, the dispensers shall be
labeled,"NON-ETHANOL BLENDED GASOLINE FOR EXEMPTED
USE ONLY (ORS 646.913)” in capital letters and type at least 12.7 mil-
limeters (1/2 inch) in height, 1.5 millimeter (1/16 inch) stroke (width of
type) located on each face and on the upper 50 percent of the dispenser
front panels in a position clear and conspicuous to the consumer.

(c) Posting of Exceptions for Non-Ethanol Blended Gasoline. The
exceptions for non-ethanol blended gasoline, other than 91 octane or above,
shall be posted at a business that sells or offers for sale non-ethanol blend-
ed gasoline in a position that is clear and conspicuous to the consumer. The
exceptions shall be posted;

“NON-ETHANOL BLENDED GASOLINE FOR USE IN THE FOLLOWING

APPLICATIONS ONLY:” in capital letters and type at least 6.4 millimeters (1/4 inch)

in height, 1 millimeter (1/32 inch) stroke (width of type), followed by,

“AIRCRAFT WITH A SUPPLEMENTAL TYPE CERTIFICATE APPROVED BY

THE FEDERAL AVIATION ADMINISTRATION THAT ALLOWS THE AIR-

CRAFT TO USE GASOLINE THAT IS INTENDED FOR USE IN MOTOR VEHI-

CLES;

AIRCRAFT ISSUED A TYPE CERTIFICATE BY AN AIRCRAFT ENGINE MAN-

UFACTURER THAT ALLOWS THE AIRCRAFT TO USE GASOLINE THAT IS

INTENDED FOR USE IN MOTOR VEHICLES;

AN AIRCRAFT THAT HAS BEEN ISSUED AN EXPERIMENTAL CERTIFI-

CATE, DESCRIBED IN 14 CER. 21.191, BY THE FEDERAL AVIATION

ADMINISTRATION AND THAT IS REQUIRED BY THE MANUFACTURER’S

SPECIFICATIONS TO USE GASOLINE THAT IS INTENDED FOR USE IN

MOTOR VEHICLES;

A LIGHT-SPORT AIRCRAFT, AS DEFINED IN 14 CER. 1.1, THAT IS

REQUIRED BY THE MANUFACTURER’S SPECIFICATIONS TO USE GASO-

LINE THAT IS INTENDED FOR USE IN MOTOR VEHICLES;

A VINTAGE AIRCRAFT, AS DEFINED BY THE OREGON DEPARTMENT OF

AVIATION BY RULE, THAT IS REQUIRED BY THE MANUFACTURER’S

SPECIFICATIONS TO USE GASOLINE THAT IS INTENDED FOR USE IN

MOTOR VEHICLES;

AN ANTIQUE VEHICLE, AS DEFINED IN ORS 801.125;

A CLASS I ALL-TERRAIN VEHICLE, AS DEFINED IN ORS 801.190;

A CLASS IIl ALL-TERRAIN VEHICLE, AS DEFINED IN ORS 801.194;

A RACING ACTIVITY VEHICLE, AS DEFINED IN ORS 801.404;

A SNOWMOBILE, AS DEFINED IN ORS 801.490;

TOOLS, INCLUDING BUT NOT LIMITED TO LAWN MOWERS, LEAF BLOW-

ERS, AND CHAIN SAWS; OR A WATERCRAFT (Reference ORS 646.913)” in

capital letters and type at least 3 millimeters (1/8 inch) in height, 0.4 millimeter (1/64

inch) stroke (width of type).

(d) Grade Name. The sale of any product under any posted grade
name that indicates to the purchaser that it is of a certain automotive fuel
rating or ASTM grade indicated in the posted grade name must be consis-
tent with the applicable standard specified in OAR 603-027-0420 “Standard
Fuel Specifications”.

(2) Automotive Gasoline and Automotive Gasoline-Oxygenate
Blends:

(a) Posting of Antiknock Index Required. All automotive gasoline and
automotive gasoline-oxygenate blends shall post the antiknock index in
accordance with 16 CFR Part 306.

(b) Use of Lead Substitute Must Be Disclosed. Each dispensing
device from which gasoline or gasoline oxygenate blend containing a lead
substitute is dispensed shall display the grade name followed by “With a
Lead Substitute” (e.g. “Unleaded With a Lead Substitute”). The lettering of
the lead substitute declaration shall not be less that 12.7 millimeters (1/2 in)
in height and 1.5 centimeters (1/16 in) stroke (width of type). The color of
the lettering shall be in definite contrast to the background color to which
it is applied.

(c) Prohibition of Terms. It is prohibited to use specific terms to
describe a grade of gasoline or gasoline-oxygenate blend unless it meets the
minimum antiknock index requirement shown in Table 1. [Table not includ-
ed. See ED. NOTE.]

(3) Diesel Fuel:

(a) Labeling of Product and Grade Required. Diesel fuel shall be iden-
tified by “Diesel” and grades “No. 1-D S15”, “No. 1-D S500”, “No. 1-D
S$50007, “No. 2-D S15”, “No. 2-D S500”, “No. 2-D S5000”, or “No. 4-D”.
Each retail or nonretail dispenser of diesel fuel shall be labeled “Diesel”
and the grade being dispensed.

(b) Location of Label. These labels shall be located on each face and
on the upper 50 percent of the dispenser front panels in a position clear and
conspicuous from the driver’s position, in a type at least 12.7 millimeter
(1/2 in) in height, 1.5 millimeter (1/16 in) stroke (width of type).

(4) Winter or Winterized Diesel Fuel:

(a) Labeling of Product and Grade Required. The dispensers of win-
terized diesel fuel must be labeled as required in OAR 603-027-0430(3)(a)
and include the words “WINTERIZED DIESEL” or “WINTER DIESEL”
(e.g. “WINTERIZED DIESEL No. 2-D S157).
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(b) Location of Winterized Diesel Fuel Label. The location of the win-
terized diesel label shall be as required in OAR 603-027-0430(3)(b) or on
a “pump topper” mounted on top of each winterized diesel dispenser with
lettering as specified in OAR 603-027-0430(3)(b) and must be in a position
that is clear and conspicuous from the driver’s position.

(5) Premium Diesel Fuel :

(a) Labeling of Premium Diesel Required. In addition to labeling
requirements specified in OAR 603-027-0430(3), all retail and nonretail
dispensers of premium diesel shall be labeled “Premium Diesel” (e.g.
“Premium Diesel No. 2-D S15%).

(b) Location of Premium Diesel Fuel Label. The location of the pre-
mium diesel fuel label shall be located on the upper 50 percent of the dis-
penser front panels in a position clear and conspicuous from the driver’s
position, in a type at least 12.7 millimeter (1/2 inch) in height, 1.5 millime-
ter (1/16 inch) stroke (width of type).

(6) Biodiesel and Other Renewable Diesel:

(a) Identification of Product.

(A) Biodiesel and biodiesel blends shall be identified by the capital
letter B followed by the numerical value representing the volume percent-
age of biodiesel fuel. (Examples: B10; B20; B100)

(B) Other renewable diesel and other renewable diesel blends shall be
identified by the numerical value representing the volume percentage of
other renewable diesel immediately followed by the percentage symbol (%)
and then the term “Biomass-Based Diesel” or “Biomass-Based Diesel
Blend”. (Examples: “10% Biomass-Based Diesel Blend”; “20% Biomass-
Based Diesel Blend”; “70% Biomass-Based Diesel Blend”; “100%
Biomass-Based Diesel”.)

(b) Labeling of Retail and Non-Retail Dispensers Containing
Between 5% and Up To and Including 20% Biodiesel or Other Renewable
Diesel.

(A) If containing biodiesel, the dispenser(s) shall be labeled with
either:

(i) The capital letter “B” followed by the numerical value represent-
ing the volume percentage of biodiesel fuel and ending with “Biodiesel
Blend” (Examples: “B10 Biodiesel Blend”; “B20 Biodiesel Blend™); or

(ii) The phrase, “Biodiesel Blend Between 5% and 20%” or similar
words; or

(iii) The Federal Trade Commission (FTC) 16 CFR Part 306 approved
label “Biodiesel Blend” that is appropriate for blends from 5% to 20%
biodiesel, or “B20 Biodiesel Blend” that is appropriate for 20% biodiesel
blends only.

(B) If containing other renewable diesel, the dispenser(s) shall be
labeled with either:

(i) “XX% Biomass-Based Diesel Blend” where the abbreviation
“XX” represents the volume percentage of other renewable diesel in the
blend; or

(ii) The phrase, “Biomass-Based Diesel Blend Between 5% and 20%”
or similar words.

(c) Labeling of Retail and Non-Retail Dispensers Containing More
Than 20% Biodiesel or More Than 20% Other Renewable Diesel.

(A) If containing more than 20% biodiesel, the dispenser(s) shall be
labeled;

(i) “Consult Vehicle Manufacturer Fuel Recommendations”, posted
on the dispenser front panels in a position clear and conspicuous from the
driver’s position in block letter type at least 6 mm (1/4 inch) in height by
0.8 mm (1/32) stroke (width of type) and the color must be in definite con-
trast to the background color to which it is applied; and in addition,

(ii) Separately labeled with the capital letter “B” followed by the
numerical value representing the volume percentage of biodiesel fuel and
ending with either “Biodiesel” or “Biodiesel Blend” (Examples: “B100
Biodiesel”; “B60 Biodiesel Blend”); or

(iii) The Federal Trade Commission (FTC) 16 CFR Part 306 approved
label for biodiesel blends greater than 20% biodiesel.

(B) If containing more than 20% other renewable diesel, the dis-
penser(s) shall be labeled with the numerical value representing the volume
percentage of other renewable diesel immediately followed by the percent-
age symbol (%) and then the term “Biomass-Based Diesel” or “Biomass-
Based Diesel Blend” (Examples: “100% Biomass-Based Diesel”; “70%
Biomass-Based Diesel Blend”).

(d) Documentation for Biodiesel, Biodiesel Blends, Other Renewable
Diesel, and Other Renewable Diesel Blends. The operator of retail and non-
retail dispensers shall be provided, at the time of delivery of the fuel, with
a declaration of the volume percent biodiesel, other renewable diesel, or
any combination thereof on an invoice, bill of lading, shipping paper, or
other document in compliance with OAR 603-027-0430(1)(a).
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(e) Exemption.

(A) Biodiesel blends containing 5% or less biodiesel by volume or 5%
or less other renewable diesel by volume are exempted from the dispenser
labeling requirements in OAR 603-027-0430(6) except,

(B) If a dispenser is labeled with any reference to biodiesel or other
renewable diesel and the fuel contains 5% or less biodiesel or 5% or less
other renewable diesel, then it shall be labeled either:

(i) “5% Or Less Biodiesel Blend”, or

(i) “5% Or Less Biomass-Based Diesel Blend”.

(f) Size of Labeling Type. Except for the FTC 16 CFR Part 306
approved labels and the “Consult Vehicle Manufacturer Fuel
Recommendations” labels as specified, all labeling required in OAR 603-
027-0430(6), shall be in type at least 12 mm (1/2 inch) in height and 1.5
mm (1/16 inch) stroke (width of type).

(7) Aviation Gasoline: Labeling of Grade Required. Aviation gasoline
and dispensers shall be identified by and labeled with Grade 80, Grade 100,
or Grade 100LL.

(8) E85 Fuel Ethanol:

(a) How to Identify E85 Fuel Ethanol. Fuel ethanol shall be identified
as E85. (Example: E8S5)

(b) Retail or Nonretail E85 Fuel Ethanol Dispenser Labeling.

(A) Fuel ethanol dispensers shall be labeled with its automotive fuel
rating in accordance with 16 Code of Federal Regulations Part 306.

(B) A label shall be posted which states, “For Use in Flexible Fuel
Vehicles (FFV) Only”. This information shall be posted on the upper 50%
of the dispenser front panels in a position clear and conspicuous from the
driver’s position, in a type at least 12.7 mm (1/2 inch) in height, 1.5 mm
(1/16 inch) stroke (width of type).

(C) A label must be posted that states, “Consult Vehicle Manufacturer
Fuel Recommendations”. This label must be posted on the dispenser front
panels in a position clear and conspicuous from the driver’s position in
block letter type at least 6 mm (1/4 inch) in height by 0.8 mm (1/32 inch)
stroke (width of type) and the color must be in definite contrast to the back-
ground color to which it is applied.

(9) Fuel Methanol:

(a) Identification of Fuel Methanol. Fuel methanol shall be identified
by the capital letter M followed by the numerical value volume percentage
of methanol. (Example: M85)

(b) Retail or Nonretail Dispenser Labeling. Each retail or nonretail
dispenser of fuel methanol shall be labeled in type at least 12 mm (1/2 inch)
in height and 1.5 mm (1/16 inch) stroke (width of type) with the capital let-
ter M followed by the numerical value volume percent methanol and end-
ing with the word “methanol”. (Example: M85 Methanol).

(c) Additional Labeling Requirements. Fuel methanol shall be labeled

with its automotive fuel rating in accordance with 16 CFR Part 306.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 561.190, OL 1997, Ch. 310 (SB 414) & 646.905 - 646.990
Stats. Implemented: OL 1997, Ch. 310 (SB 414), ORS 646.905 - 646.990 & 183
Hist.: AD 19-1997, f. 12-9-97, cert. ef. 1-1-98; DOA 5-2002, f. & cert. ef. 1-28-02; DOA 17-
2006, f. & cert. ef. 9-26-06; DOA 15-2007(Temp), f. & cert. ef. 10-15-07 thru 4-11-08; DOA.
20-2007(Temp) f. & cert. ef. 11-29-07 thru 4-11-08; DOA 8-2008, f. & cert. ef. 2-15-08;
DOA 12-2008(Temp), f. 3-14-08, cert. ef. 3-17-08 thru 9-12-08; DOA 21-2008, f. & cert. ef.
9-11-08; DOA 11-2009(Temp), f. & cert. ef. 7-24-09 thru 1-17-10; DOA 16-2009, f. 12-23-
09, cert. ef. 1-1-10; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0490
Enforcement Proceedings; Civil Penalties

(1) Consolidation of Proceedings: Notwithstanding that each and
every violation of these rules and/or 1997 Oregon Laws Chapter 310 is a
separate and distinct act and in cases of continuing violations, each day’s
continuance is a separate and distinct violation, proceedings for a Stop Use,
Hold and/or Removal Order, or for the assessment of civil penalties arising
from the same conduct or failure to act may be consolidated into a single
proceeding.

(2) The Director or the Director’s designate shall prescribe a reason-
able time for the elimination of the violation prior to imposing a civil penal-
ty, except that if a party fails to abide by the terms of any Stop Use, Hold
and/or Removal Order, the Director or the Director’s designate may imme-
diately impose a civil penalty in addition to any other remedies provided by
law.

(3) Violations occurring after the time prescribed for the elimination
of the violation shall be considered repeat violations.

(4) Civil penalties shall be due and payable when the person incurring
the penalty receives a Civil Penalty Assessment Notice in writing from the
Director or the Director’s designate.

(5) A Civil Penalty Assessment Notice, Stop Use Order, Hold Order
and/or Removal Order shall be in writing. In addition to the posting pro-
viding for by OAR 603-207-0470 for Stop Use, Hold and Removal Orders,
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these documents shall be served on the owner or operator of the facility by
registered mail, certified mail, or in person. The notice shall include, but not
be limited to:

(a) A reference to the particular section of the statute and/or adminis-
trative rule involved and;

(b) A short and plain statement of the matters asserted or charged;

(c) A statement of the amount of the penalty or penalties imposed, if
any;

(d) A statement of the person’s right to request a hearing if such
request is made within ten days of mailing of the notice and an explanation
of how a hearing may be requested;

(e) A statement that the notice becomes a final order unless the per-
son upon whom the Stop Use, Hold and/or Removal Order, and /or civil
penalty is assessed makes a written request for a hearing within ten days
from the date of the mailing of the notice.

(6) A civil penalty imposed under the applicable statutes or these reg-
ulations may be remitted or reduced at the Director’s discretion upon such
terms and conditions that are proper and consistent with public safety and
welfare.

(7) Hearing Procedures: All hearings shall be conducted pursuant to
the applicable contested case procedures as outlined in ORS 183.310 to
183.550, and the Attorney General’s Uniform and Model Rules of
Procedure (OAR chapter 137).

(8) Entry of Order and Appeal Rights: If a person notified of the Stop
Use, Hold, and/or Removal Order and/or civil penalty fails to request a
hearing as specified in OAR 603-027-0490(5)(e), or if after the hearing the
person is found to be in violation of the provisions of these rules, a final
order may be entered by the Department as follows:

(a) The order shall be signed by the Director or the Director’s desig-
nate;

(b) If the order is not appealed, or if it is appealed and the order is sus-
tained on appeal, the order shall constitute a judgment and may be record-
ed with the county clerk in any county of this state. Any penalty provided
in the order so recorded becomes a lien upon the title of any interest and
real property in the county owned by the person against whom the order is
entered.

(9) Penalty schedule: In addition to any other penalty provided by law,
the Director may assess a civil penalty for violation of any provision of
Oregon Laws 1997, chapter 310 section (7) relating to Motor Fuel
Standards Regulation. The amount of any civil penalty shall be determined
using the following table and shall not exceed $10,000. In establishing
penalty assessments within the table (Table 2), the department will consid-
er factors such as the type of violation, the cause(s) of the violation, the eco-
nomic impact on fuel purchasers, prior history of violations, repetition of
violations, and the degree of demonstrated cooperativeness of the fuel sell-
er. [Table not included. See ED. NOTE.]

(10) The commission of each violation has been categorized as to its
magnitude of violation as follows:

(a) Gravity 1 (Minor):

(A) Labeling of Dispenser(s) (Ref. OAR 603-027-0430);

(i) Gasoline dispenser(s) not labeled with the identity of the product
dispensed;

(ii) Gasoline dispenser(s) not labeled with the identity of the grade
dispensed;

(iii) Gasoline dispenser(s) not labeled with the identity of oxygenates;

(iv) Gasoline-ethanol blend dispensers not labeled that the product
contains 10% by volume ethanol in compliance with OAR 603-027-0430.

(v) Gasoline dispenser(s) of non-ethanol blended gasoline, other than
91 octane or above, not labeled for exempted use only in compliance with
OAR 603-027-0430.

(vi) Exceptions for non-ethanol blended gasoline, other than 91
octane or above, not posted in compliance with OAR 603-027-0430.

(vii) Use of Prohibited Terms. Prohibited terms used to describe the
grade of gasoline or gasoline-oxygenate blends. (Ref. OAR 603-027-0430);

(viii) Gasoline dispenser(s) not labeled with the Antiknock Index
(AKI) number;

(ix) Gasoline dispenser(s) for lead substitute motor vehicle fuels not
properly identified;

(x) Diesel dispenser not labeled with either the identity of the product
and/or grade dispensed;

(xi) Location of either the diesel product and/or grade label not on
each face and on the upper 50 percent of the dispenser front panels;

(xii) Winter or winterized diesel fuel dispenser(s) not labeled in com-
pliance with OAR 603-027-0430;
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(xiii) Premium diesel fuel dispenser(s) not labeled in compliance with
OAR 603-027-0430;

(xiv) Aviation gasoline dispenser(s) not labeled with the identity of
the grade dispensed;

(xv) Fuel ethanol dispenser(s) not labeled with the correct automotive
fuel rating, “For Use In Flexible Fuel Vehicles (FFV) Only”, or “Consult
Vehicle Manufacturer Fuel Recommendations™ in compliance with OAR
603-027-0430;

(xvi) Fuel methanol dispenser(s) not labeled with the correct automo-
tive fuel rating and the identity of the product dispensed;

(xvii) Biodiesel, biodiesel blend, other renewable diesel, or other
renewable diesel blend fuel dispenser(s) not labeled in compliance with
OAR 603-027-0430.

(B) Storage Tank(s); Motor vehicle fuel storage tank(s);

(1) Not correctly identified as to the product contained;

(ii) Not correctly identified that the product contained therein is non-
ethanol blended gasoline. (Ref. OAR 603-027-0440)

(C) Documentation; Wholesale Dealer and Bulk Facility (Ref. OAR
603-027-0430):

(i) Incorrect, incomplete, or no documentation of motor vehicle fuels
provided to the retail dealer or nonretail dealer at the time of motor vehicle
fuel delivery;

(ii) Motor vehicle fuel delivery documentation not maintained for at
least one year at the person’s registered place of business.

(D) Certificate of Analysis Documentation; Biodiesel Producer,
Operator of a Biodiesel Bulk Facility, and each Person Who Imports
Biodiesel not keeping on a monthly basis for at least one year, at the per-
son’s registered place of business the certificate of analysis for each batch
or production lot of biodiesel sold or delivered in Oregon (Ref. OAR 603-
027-0430);

(E) Visual Appearance Analysis Documentation; Biodiesel Producer,
Operator of a Biodiesel Bulk Facility, and each Person Who Imports
Biodiesel not keeping on a monthly basis for at least one year, at the per-
son’s registered place of business the analysis records for visual appearance
tests that are performed upon first receipt at a wholesale facility prior to
commingling with existing product for each batch or production lot of
biodiesel sold or delivered in Oregon (Ref. OAR 603-027-0430);

(F) Documentation; Biodiesel Production Facility not keeping, on a
monthly basis for at least one year, at the person’s registered place of busi-
ness, documentation declaring the producer’s name, location address, date
and quantity of biodiesel production and sales (Ref. OAR 603-027-0430);

(G) Documentation not delivered on a quarterly basis to the Oregon
Department of Agriculture declaring the biodiesel producer’s name, loca-
tion address, date and quantity of biodiesel production and sales in compli-
ance with OAR 603-027-0430;

(H) Documentation; Retail Dealer, Nonretail Dealer, and Wholesale
Dealer not providing, upon request of the Department, evidence of a cer-
tificate of analysis for the biodiesel received (Ref. OAR 603-027-0430);

(I) Documentation; Ethanol Production Facility not keeping, on an
annual basis by month, at the person’s registered place of business, docu-
mentation declaring the production facility’s name, location address, net
ethanol production capacity, the date that the net ethanol capacity attained,
quantity of ethanol produced, and sales in Oregon.

(J) Documentation declaring the ethanol facility’s name, location
address, net ethanol production, date, quantity of ethanol produced, and
sales in Oregon not delivered to the Oregon Department of Agriculture on
a quarterly basis in compliance with OAR 603-027-0430;

(K) Documentation; Retail Dealer and Nonretail Dealer (Ref. OAR
603-027-0430); Octane rating certification or motor vehicle fuel delivery
documentation not maintained at their facilities for the three most recent
deliveries to the facility for each grade of gasoline, fuel ethanol, fuel
methanol, biodiesel, biodiesel blends, diesel fuel, other renewable diesel
fuel, and other renewable diesel fuel blends sold or offered for sale.

(b) Gravity 2 (Moderate):

(A) Storage Tank(s);

(i) Water phase in motor vehicle fuel storage tank(s) for gasoline-alco-
hol blends, B100 Biodiesel, Biodiesel Blends, E85 fuel ethanol, M85 fuel
methanol, and aviation fuel exceed allowable limits (Ref. OAR 603-027-
0440);

(ii) Water phase in motor vehicle fuel storage tank(s) for gasoline,
diesel, other renewable diesel, other renewable diesel blends, gasoline-
ether, and other fuels exceed allowable limits (Ref. OAR 603-027-0440).

(c) GRAVITY 3 (Major):

(A) Automotive fuel rating of the gasoline does not meet the mini-
mum antiknock index (AKI) posted on the dispenser or certified on the
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invoice, bill of lading, shipping paper, or other documentation. (Ref. OAR
603-027-0420 and 603-027-0430);

(B) Gasoline minimum motor octane number is less than 82 for gaso-
line with an AKI of 87 or greater;

(C) Gasoline does not meet ASTM standards (Ref. OAR 603-207-
0420);

(D) Gasoline offered for sale with a lead substitute that does not meet
requirements for a lead substitute gasoline. (Ref. OAR 603-027-0420);

(E) Ethanol intended for blending with gasoline does not meet the
requirements of ASTM D 4806, “Standard Specification for Denatured Fuel
Ethanol for Blending with gasolines for Use as Automotive Spark-Ignition
Engine Fuel”. (Ref. OAR 603-027-0420);

(F) Gasoline sold or offered for sale does not meet gasoline-ethanol
blend requirements (Ref OAR 603-027-0420);

(G) Gasoline Additive Restrictions: A wholesale dealer, retail dealer,
or nonretail dealer selling or offering for sale gasoline blended or mixed
with prohibited additives. (Ref. OAR 603-027-0420);

(H) Diesel fuel offered for sale does not meet ASTM standards (Ref.
OAR 603-027-0420);

(I) Winter or Winterized diesel fuel offered for sale does not meet
Standard Fuel Specifications (Ref. OAR 603-027-0420);

(J) Premium diesel fuel offered for sale does not meet Standard Fuel
Specifications (Ref. OAR 603-027-0420);

(K) Biodiesel intended for blending with diesel fuel does not meet
ASTM Standard Fuel Specifications (Ref. OAR 603-027-0420);

(L) Biodiesel blend offered for sale does not meet fuel specifications
(Ref. OAR 603-027-0420);

(M) Each batch or production lot of biodiesel produced in or import-
ed into Oregon not analyzed and issued a Certificate of Analysis prior to
blending, sale, or offered for sale in Oregon. (Ref. OAR 603-027-0420);

(N) Biodiesel Certificate of Analysis expired prior to blending, sale,
or offer for sale in Oregon. (Ref. OAR 603-027-0420);

(O) Biodiesel not analyzed for and complying with the visual appear-
ance test (ASTM D 4176) upon its first receipt at a wholesale facility and
prior to commingling with existing product. (Ref. OAR 603-027-0420);

(P) Biodiesel not analyzed and the Certificate of Analysis issued by a
motor fuel laboratory complying with OAR 603-027-0420 prior to blend-
ing, sale, or offer for sale in Oregon. (Ref. OAR 603-027-0420);

(Q) Other renewable diesel sold or offered for sale does not meet fuel
specifications (Ref. OAR 603-027-0420);

(R) Diesel fuel sold or offered for sale does not meet diesel-biodiesel
blend requirements. (Ref. OAR 603-027-0420);

(S) Biodiesel, biodiesel blends, other renewable diesel, other renew-
able diesel blends, or any combination thereof content not to nearest 1 vol-
ume percent for blends through 5 percent by volume or not to nearest 2 vol-
ume percent for blends greater than 5 percent by volume through 20 per-
cent by volume (Ref. OAR 603-027-0420);

(T) Aviation gasoline does not meet the requirements of ASTM D
910, “Standard Specification for Aviation Gasolines”. (Ref. OAR 603-027-
0420);

(U) E85 Fuel Ethanol offered for sale does not meet ASTM Standard
Fuel Specifications (Ref. OAR 603-027-0420);

(V) M85 Fuel Methanol offered for sale does not meet ASTM

Standard Fuel Specifications (Ref. OAR 603-027-0420).
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 561.190, OL 1997, Ch. 310 (SB 414) & 646.905 - 646.990
Stats. Implemented: OL 1997, Ch. 310 (SB 414), ORS 646.905 - 646.990 & 183
Hist.: AD 19-1997, f. 12-9-97, cert. ef. 1-1-98; DOA 5-2002, f. & cert. ef. 1-28-02; DOA 17-
2006, f. & cert. ef. 9-26-06; DOA 8-2008, f. & cert. ef. 2-15-08; DOA 12-2008(Temp), f. 3-
14-08, cert. ef. 3-17-08 thru 9-12-08; DOA 21-2008, f. & cert. ef. 9-11-08; DOA 11-
2009(Temp), f. & cert. ef. 7-24-09 thru 1-17-10; DOA 16-2009, f. 12-23-09, cert. ef. 1-1-10;
DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0635
Adoption of the National Institute of Standards and Technology
Handbook 44

Except as provided in OAR 603-027-0640, the specifications, toler-
ances, and other technical requirements for the design, manufacture, instal-
lation, performance test, and use of weighing and measuring equipment
within Oregon shall be those adopted by the National Conference on
Weights and Measures, and contained in the 2010 Edition of Handbook 44,
published by the U.S. Department of Commerce, entitled the “National
Institute of Standards and Technology Handbook 44-Specifications,
Tolerances, and Other Technical Requirements for Weighing and
Measuring Devices”, which publication is by this reference hereby made a
part of this rule.

[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561 & 618
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Stats. Implemented: ORS 618.016, 618.031, 618.051, 618.056, 618.066, 618.076, 618.081,
618.086, 618.096, 618.115, 618.151 & 618.275

Hist.: AD 1010(23-73), f. 12-20-73, ef. 1-11-74; AD 1056(2-75), f. 4-16-75, ef. 5-11-75; AD
6-1977,f. & ef. 3-21-77, AD 10-1979, f. & ef. 8-22-79; AD 19-1981, f. & ef. 8-21-81; AD 2-
1986, f. & ef. 1-21-86; AD 9-1988, f. & cert. ef. 12-15-88; AD 8-1990, f. & cert. ef. 4-5-90;
AD 3-1992, f. & cert. ef. 4-9-92; AD 12-1996, f. & cert. ef. 12-10-96; DOA 8-2000, f. & cert.
ef. 3-29-00; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-2004, f. & cert. ef. 6-28-04; DOA
3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0655
National Type Evaluation Program

(1) The term “National Type Evaluation Program” shall be construed
to mean a program of cooperation between the National Institute of
Standard and Technology, the National Conference on Weights and
Measures, the State, and the private sector for determining, on a uniform
basis, conformance of a type with the relevant provisions of National
Institute of Standards and Technology Handbook 44, “Specifications,
Tolerances, and Other Technical Requirements for Weighing and
Measuring Devices,” National Institute of Standards and Technology
Handbook 105-1, “Specifications and Tolerances for Reference Standards
and Field Standard Weights and Measures, specifications and Tolerances
for Field Standard Weights (NIST Class F),” National Institute of Standards
and Technology Handbook 105-2, “Specifications and Tolerances for
Reference Standards and Field Standard Weights and Measures,
Specifications and Tolerance for Field Standard Measuring Flask,” or
National Institute of Standards and Technology Handbook 105-3,
“Specifications and Tolerances for Reference Standards and Field Standard
Weights and measures, Specifications and Tolerances for Graduated Neck
Type Volumetric Field Standards.”

(2) Type Evaluation: The term “type evaluation” shall be construed to
mean the testing, examination, and/or evaluation of a type by a
Participating Laboratory under the National Type Evaluation Programs.

(3) Type: The term “type” shall be construed to mean a model or mod-
els of a particular measurement system, instrument, element, or a field stan-
dard that positively identified the design. A specific type may carry in its
measurement ranges, size, performance, an operating characteristics as
specified in the Certificate of Conformance.

(4) Participating Laboratory: The term “participating laboratory”
shall be construed to mean any State Measurement Laboratory that has
been certified by the National Institute of Standards and Technology, in
accordance with its program for the Certification of Capability of state
Measurement Laboratories, to conduct a type evaluation under the National
Type Evaluation Program.

(5) Certificate of Conformance: The term “certificate of confor-
mance” shall be construed to mean a document issued by the National
Institute of Standards and Technology or the National Conference on
Weights and Measures based on testing in participating laboratories, said
document constituting evidence of conformance of a type with the require-
ments of National Institute of Standards and Technology Handbooks 44,
105-1, 105-2, 105-3.

(6) Director: The term “director” means the Director of the

Department of Agriculture.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561 & 618
Stats. Implemented: ORS 618.156
Hist.: AD 20-1990, f. & cert. ef. 10-25-90; DOA 19-2010, f. & cert. ef. 9-14-10

603-027-0680
Placed in Service

A weighing or measuring device shall not be used commercially in
the State of Oregon until:

(1) It is licensed as required in ORS 618.121;

(2) Either:

(a) A Placed in Service Report is completed and distributed as
required in OAR 603-027-0690; or

(b) Express permission is given to the device owner or operator by a
representative of the Measurement Standards Division,

(3) The devices are in compliance with all applicable requirements of
the 2010 Edition of the National Institute of Standards and Technology
(N.I.S.T.) Handbook 44,

(4) The devices are issued an active National Type Evaluation
Program (N.T.E.P.) Certificate of Conformance (CC) on the entire weigh-
ing or measuring system unless otherwise exempted;

(5) The devices are installed in accordance with the manufacture’s
instructions;

(6) The devices are adjusted within applicable tolerances and not
Predominantly in Favor of the device owner or operator;
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(7) The devices are adjusted as closely as practicable to zero error;
and
(8) Security seals are appropriately affixed to any mechanism

designed to be sealed.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561.190 & 618
Stats. Implemented: ORS 618.031 & 618.156
Hist.: DOA 26-1999, f. & cert. ef. 12-6-99; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-
2004, f. & cert. ef. 6-28-04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef.
9-14-10

603-027-0700
Responsibilities of Service Person or Service Agency

The Service person or Service Agency is responsible for placing in
service, installing, repairing, and adjusting devices such that:

(1) The devices are in compliance with all applicable requirements of
the 2010 Edition of the National Institute of Standards and Technology
(N.I.S.T.) Handbook 44;

(2) The devices are issued an active National Type Evaluation
Program (N.T.E.P.) Certificate of Conformance (CC) on the entire weigh-
ing or measuring system unless otherwise exempted;

(3) The devices are installed in accordance with the manufacture’s
instructions;

(4) The devices are adjusted within applicable tolerances and not
Predominantly in Favor of the device user;

(5) The devices are adjusted as closely as practicable to zero error;

(6) Security seals are appropriately affixed to any mechanism
designed to be sealed; and

(7) A Placed in Service Report is completed and distributed as
required in 603-027-0690.

[Publications: Publications referenced are available from the agency.]
Stat. Auth. ORS 618.031 & 618.156
Stats. Implemented: ORS 618.031 & 618.156
Hist.: DOA 26-1999, f. & cert. ef. 12-6-99; DOA 9-2002, f. & cert. ef. 2-15-02; DOA 20-
2004, f. & cert. ef. 6-28-04; DOA 3-2007, f. & cert. ef. 2-2-07; DOA 19-2010, f. & cert. ef.
9-14-10
eecececces
Department of Consumer and Business Services,
Building Codes Division

Chapter 918

Rule Caption: Rule updates definition of “pattern of violation”
used in enforcement penalty matrix.

Adm. Order No.: BCD 12-2010

Filed with Sec. of State: 9-15-2010

Certified to be Effective: 10-1-10

Notice Publication Date: 8-1-2010

Rules Amended: 918-001-0036

Subject: This rule updates the definition of a “pattern of violation”
that is used by the different advisory boards of the State Building
Codes Division in applying the civil penalty matrix for enforcement
cases. The civil penalty imposed for a violation is increased to the
maximum where there is a pattern of violation. The amended rule
changes the definition of “pattern of violation” to a five year period
for all violations.

Rules Coordinator: Stephanie Snyder— (503) 373-7438

918-001-0036
Guidelines for Civil Penalties

(1) Scope and Authority. This rule sets guidelines for assessing a civil
penalty under ORS 446.995 & 455.895.

(2) Definitions. For the purposes of this rule:

(a) “Continuing offense” or “continuing violation” means violation of
a code, rule or law on one or more additional days after having been noti-
fied of the violation or ordered to correct the act, or the failure to act. A con-
tinuing violation is subject to a civil penalty each day the violation contin-
ues after notification.

(b) A “directive” includes, but is not limited to, a notice or warning,
citation, order, consent decree or settlement agreement, rule, law, code
requirement, or agency interpretation.

(c) “Pattern of violation” means two or more prior violations during a
five-year period of any provision of ORS Chapter 446, 447, 455, 460, 479,
480, or 693, or the state building code as defined in 455.010, whether or not
a penalty was assessed. A pattern of violation is calculated within a five-
year period from the date of the latest violation.

(3) A licensed person or contractor who performs an act resulting in
an unsafe installation or a health and safety hazard, structural or financial
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damage, performs or allows another to perform work requiring a license
without an appropriate license, violates a previous directive, or exhibits a
pattern of violation may have their license, registration or certificate condi-
tioned, suspended, or revoked.

(4) Civil penalties may be assessed by a board, the Director, or a
board’s designee acting as agent for a board. A board or the Director may
take into account any appropriate factors, including previous directives, in
determining the penalty amount or conditions within an order. The statuto-
rily defined maximum penalty may only be assessed upon a finding of a
pattern of violation.

(5) Civil penalties may be assessed in addition to, or in lieu of, the
conditioning, suspension, or revocation of a license, certificate of compe-
tency, or similar authority issued by the Director.

(6) The Director may, subject to approval of a board, develop a penal-
ty matrix for the board’s use to promote equity and uniformity in proposing
the amount and terms of civil penalties and conditions under which the
penalties may be modified based on the circumstances in individual cases.

(7) If a dispute concerning the application of the state building code
as defined in ORS 455.010 is appealed to a local appeals board, to a board
under 455.690 or to the program chief under 455.475:

(a) A civil penalty that is being appealed may be stayed until after res-
olution of the appeal or interpretation. If corrections are necessary, a civil
penalty may be stayed for 30 calendar days or the time frame established in
the appeal or in the interpretation process.

(b) An administrative appeal will not stay civil penalties when they
were assessed for failure to obtain a permit unless the appeal involves deter-
mining whether a permit was necessary.

(c) The person seeking the appeal or interpretation has the obligation
to notify the Director of the appeal for the purpose of granting a stay of the
civil penalty.

(8) Violations of ORS Chapters 446,447, and 479 and 455.020(2) and
455.610, wherein defects are noted by an inspector in an element of assem-
bly or construction, shall not be considered a violation for the purposes of
this section if the violation is corrected and an inspection request made in
20 calendar days unless extended in writing by the building official.

(9) The Building Codes Division shall forward a copy of final orders

to the Construction Contractors Board.
Stat. Auth.: ORS 446.995 & 455.895
Stats. Implemented: ORS 446.995 & 455.895
Hist.: BCD 35-2002, f. 12-31-02, cert. ef. 1-1-03; BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05;
BCD 22-2008, f. 9-30-08, cert. ef. 10-1-08; BCD 9-2010(Temp), f. & cert. ef. 7-1-10 thru 9-
30-10; BCD 12-2010, f. 9-15-10, cert. ef. 10-1-10

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Implements the registration requirements for
appraisal management companies doing business in Oregon.
Adm. Order No.: FCS 10-2010(Temp)

Filed with Sec. of State: 9-1-2010

Certified to be Effective: 9-1-10 thru 12-31-10

Notice Publication Date:

Rules Adopted: 441-674-0005, 441-674-0100, 441-674-0120,
441-674-0130, 441-674-0140, 441-674-0210, 441-674-0220, 441-
674-0230, 441-674-0240, 441-674-0250, 441-674-0310, 441-674-
0910, 441-674-0915, 441-674-0920

Subject: These temporary rules implement the registration require-
ments of 2010 House Bill 3624, which regulates the activities of
appraisal management companies (AMCs). HB 3624, passed and
signed into law on March 23, 2010, requires AMCs doing business
in Oregon to register with the Department of Consumer and Business
Services (DCBS) by January 1, 2011. As conditions to registration,
the bill requires AMCs to verify the competency of independent con-
tractor appraisers taking assignments for appraisals, establish a dis-
pute resolution process, post a surety bond in the amount of $25,000,
and submit to DCBS the fingerprints of certain individuals control-
ling or owning a certain percentage of an AMC. These rules imple-
ment these four provisions of HB 3624. After substantial public
input, these rules are being adopted on a temporary basis in order to
meet the time constraints of the law as well as to give AMCs time
to comply with the act prior to January 1,2011.

Rules Coordinator: Shelley Greiner—(503) 947-7484
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441-674-0005
Definitions

In addition to the definitions in 2010 Or Laws ch 87, § 1, the follow-
ing definitions apply unless the context clearly requires otherwise:

(1) “Appraisal report” has the same meaning as the term is defined in
OAR 161-002-0000.

(2) “Appraisal review” means the act or process of developing or com-
municating an opinion about the quality of another appraiser’s work that
was performed as part of an appraisal, appraisal review, or appraisal con-
sulting assignment.

(3) “Assignment” means:

(a) An agreement between an appraiser and a client to perform a val-
uation service; and

(b) The valuation service that is provided as a consequence of such an
agreement.

(4) “Board” means the Appraiser Certification and Licensure Board
established under ORS 674.305.

(5) “Competency” or “competent” has the same meaning as the term
is defined in OAR 161-025-0060.

(6) “Director” means the Director of the Department of Consumer
and Business Services.

(7) “Individual” means a natural person.

(8) A “person with an interest in a real estate transaction:”

(a) Means a person with a financial interest in the transaction.

(b) Does not include an appraiser.

(9) “System” means an organized or established procedure or method.
Stat. Auth.: 2010 OL Ch. 87, § 1

Stat. Implemented: 2010 OL Ch. 87,§ 1-2 & 7

Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0100
Registration Requirements

(1) A business entity applying for registration as an appraisal man-
agement company shall submit to the director all of the following informa-
tion:

(a) A completed application form listing the information required by
2010 Or Laws ch 87, § 2;

(b) The names, contact information, and percentage of ownership of
every individual or wholly-owned or managed business entity owning more
than ten percent of the business entity;

(c) For the persons named in subsection (b) of this section, the num-
bers of the licenses, certificates or registrations issued by any state to do
business as an appraiser or an appraisal management company;

(d) Disclosures of any administrative action taken by any state to
refuse, deny, cancel or revoke a license, certificate or registration as an
appraiser or as an appraisal management company, if any; and

(e) If the business entity reviews real estate appraisal activity, the
review appraiser’s name and license or certification number issued by the
board, as appropriate.

(2) A business entity applying for registration as an appraisal man-
agement company shall attach to the application for registration as an
appraisal management company the following:

(a) Applicable fees established in OAR 441-674-0910;

(b) A copy of the surety bond required by 2010 Or Laws ch 87, § 3 in
a form and format approved by the director;

(c)(A) A signed statement on a form approved by the director that the
business entity established a system to verify the competency of appraisers
on the business entity’s panel meeting the minimum requirements in OAR
441-674-0120; and

(B) A short description of the business entity’s system to verify com-
petency meeting the minimum requirements established in OAR 441-674-
0120;

(d)(A) A signed statement on a form approved by the director that the
business entity established a dispute resolution process meeting the mini-
mum requirements established in OAR 441-674-0130; and

(B) A copy of the clause in the business entity’s contract with an inde-
pendent contractor appraiser governing the business entity’s dispute resolu-
tion process under OAR 441-674-0130;

(e) A signed statement on a form approved by the director that the
business entity maintains and retains a detailed record of each appraisal
management services request the entity receives and the appraiser who per-
forms the real estate appraisal activity contained in the request for:

(A) Not less than five years after the date of completion of the
appraisal to which the record pertains; or
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(B) For a period of not less than two years after final disposition of a
judicial proceeding in which testimony relating to the records was given,
whichever period expires later; and

(f) Sealed envelopes containing fingerprint cards for a “subject indi-
vidual” under OAR 441-674-0210 containing information specified in

OAR 441-674-0230.
Stat. Auth.: 2010 OL Ch. 87, § 2
Stat. Implemented: 2010 OL Ch. 87, § 2
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0120
System to Verify Competency

(1) A system to verify the competency of an appraiser under 2010 Or
Laws ch 87, § 2 shall meet the following minimum requirements:

(a) An appraisal management company shall require that each inde-
pendent contractor appraiser furnish the number of the appraiser’s license
or certification issued by the board.

(b) An appraisal management company shall require each independ-
ent contractor appraiser represent in writing the appraiser’s qualifications
and competency, which may include but not be limited to:

(A) The counties, postal codes or other geographic information signi-
fying where the appraiser represents she or he is competent to appraise;

(B) The property types, types of structures, or intended uses the
appraiser represents she or he is competent to appraise; and

(C) Other information relevant to the business activities of the busi-
ness entity and necessary to demonstrate the competency of an appraiser.

(c) An appraisal management company shall include the following
information in an assignment to an independent contractor appraiser, to the
extent the information has been communicated to the appraisal manage-
ment company by the appraisal management company’s client:

(A) The geographic location the structure is located, which may
include the county, ZIP codes, legal description or other geographic infor-
mation identifying where the property is situated; and

(B) The type of structure the assignment covers and the intended use
of the property.

(2) An assignment meeting the minimum requirements under section
(1) of this rule does not relieve an appraiser from meeting any legal obliga-
tions related to the appraiser’s license or certification under ORS chapter
674 and OAR chapter 161.

(3) The board retains jurisdiction over administrative inquiries and
actions involving misrepresentations made by an individual appraiser
regarding competency.

Stat. Auth.: 2010 OL Ch. 87, § 2

Stat. Implemented: 2010 OL Ch. 87, § 2
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0130
Dispute Resolution Process

(1) An appraisal management company shall establish a process that
at a minimum allows a person with an interest in a real estate transaction to:

(a) Request consideration of additional information concerning the
basis for the opinion of value;

(b) Request corrections to objective factual errors in a completed
appraisal report; or

(c) Request reconsideration based on the most current market data
available at the time of the dispute.

(2) A person with an interest in a real estate transaction shall make a
request under this rule in writing or in a form easily reduced to writing. The
request shall include, as applicable:

(a) Relevant additional market data or comparable sales information
forming the basis of the request;

(b) Factual corrections and an explanation for the basis of the correc-
tions; and

(c) Additional information relevant to the determination.

(3)(a) An appraisal management company that receives a request
under this rule shall, within five business days, forward the request to the
appraiser for review.

(b) An appraisal management company that receives a request under
this rule and reviews real estate appraisal activity performed by an apprais-
er shall, within five business days, determine if the request meets the crite-
ria in section (1) of this rule and either:

(A) Reject the request and notify the requestor in writing or in a form
easily reduced to writing; or

(B) Forward the request to the appraiser for review.

(4)(a) An appraisal management company shall require an appraiser
to complete a review under this rule within five business days of the request
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from the appraisal management company, unless circumstances necessitate
a delay in responding to a request under this rule.

(b) An appraisal management company shall notify the person in writ-
ing or in a form easily reduced to writing of the circumstance necessitating
a delay, and shall provide an estimate of the time the appraisal management
company believes is needed to complete the review.

(5) The appraisal management company shall require the appraiser to
communicate in writing or in a form easily reduced to writing that:

(a) The appraiser corrected errors in the report determined to be fac-
tual errors, and identify which errors were corrected;

(b) The appraiser fully considered and, if deemed relevant by market
data or comparable sales information, incorporated the additional market
data or comparable sales information provided by the person with an inter-
est in the real estate transaction into the appraisal report;

(c) The appraiser fully considered and incorporated additional infor-
mation relevant to the determination into the appraisal report; or

(d) The appraiser fully considered and rejected incorporating addi-
tional market data, incorporating comparable sales information, or incorpo-
rating additional information relevant into the appraisal report.

(6) An appraisal management company shall retains a record of each
dispute processed under this rule and a record of disputes where circum-
stances necessitated a delay in meeting the requirements of this section for:

(a) Not less than five years after the date of completion of the apprais-
al to which the record pertains; or

(b) For a period of not less than two years after final disposition of a
judicial proceeding in which testimony relating to the records was given,

whichever period expires later.
Stat. Auth.: 2010 OL Ch. 87,§ 7
Stat. Implemented: 2010 OL Ch. 87, § 7
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0140
Renewal or Reactivation of Registration

(1) An appraisal management company renewing a registration as an
appraisal management company shall submit to the director all of the fol-
lowing information:

(a) Renewal fees established in OAR 441-674-0915;

(b) A copy of the surety bond required by 2010 Or Laws ch 87, § 3 in
a form and format approved by the director;

(c)(A) A signed statement on a form approved by the director that the
appraisal management company continues to maintain a system, as stated
on the appraisal management company’s initial application for registration,
to verify the competency of appraisers on the business entity’s panel meet-
ing the minimum requirements in OAR 441-674-0120; and

(B) A short description of the business entity’s system to verify com-
petency;

(d)(A) A signed statement on a form approved by the director that the
business entity continues to maintain a system, as stated on the appraisal
management company’s initial application for registration, a dispute reso-
lution process meeting the minimum requirements established in OAR 441-
674-0130; and

(B) A copy of the portion of the business entity’s engagement letter
detailing the dispute resolution process;

(e) A signed statement on a form approved by the director that the
business entity maintains and retains a detailed record of each appraisal
management services request the entity receives and the appraiser who per-
forms the real estate appraisal activity contained in the request for:

(A) Not less than five years after the date of completion of the
appraisal to which the record pertains; or

(B) For a period of not less than two years after final disposition of a
judicial proceeding in which testimony relating to the records was given,
whichever period expires later.

(2)(a) If a business entity does not apply to renew a registration on or
before the entity’s renewal date, the business entity shall reactivate the enti-
ty’s registration by applying for a new registration as an appraisal manage-
ment company. For purposes of fees payable to the director under OAR
441-674-0910, the business entity shall pay a nonrefundable renewal fee
based on the number of appraisals for which the appraisal management
company performed appraisal management services in Oregon or otherwise
served as a third-party broker of real estate appraisal activity in Oregon.

(b) A business entity in the process of reactivating a registration as an
appraisal management company under this section shall cease operating as
an appraisal management company or providing appraisal management
services until the business entity’s registration is reactivated.

Stat. Auth.: 2010 OL Ch. 87, § 2

Stat. Implemented: 2010 OL Ch. 87, § 2
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10
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441-674-0210
Subject Individuals

For purposes of OAR 441-674-0220 to 441-674-0250, a “subject indi-
vidual” means:

(1) The person designated as the controlling person under 2010 Or
Laws ch 87, § 2;

(2) Each individual with an ownership interest of ten percent or more
of an appraisal management company; and

(3) In cases where ownership interest exceeding ten percent of the
appraisal management company is an entity other than an individual:

(a) An individual who wholly owns a corporation that owns ten per-
cent or more of an appraisal management company;

(b) An individual owning and serving as the only general partner in a
limited partnership that owns ten percent or more of an appraisal manage-
ment company;

(c) An individual wholly owning and managing a limited liability
company that owns ten percent or more of an appraisal management com-
pany; or

(d) An individual who wholly owns any other type of business entity

that owns ten percent or more of an appraisal management company.
Stat. Auth.: ORS 181.534 & 705.135
Stat. Implemented: 2010 OL Ch. 87, § 2, ORS 181.534 & 705.141
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0220
Criminal Records Check Required

(1) The director shall conduct a criminal records check on a subject
individual as a condition of issuing a registration as an appraisal manage-
ment company under 2010 Or Laws ch 87, § 2 and OAR chapter 441, divi-
sion 674.

(2) The director may require additional information from the subject
individual as necessary to complete the criminal records check and fitness
determination, such as, but not limited to, proof of identity; or additional
criminal, judicial, or other background information.

(3) The director may request or conduct a Law Enforcement Data
System Criminal Records Check, an Oregon Criminal Records Check, a
Nationwide Criminal Records Check, or any combination thereof to meet
the requirements of this rule.

(4) If a subject individual refuses to consent to a criminal records
check, including fingerprint identification, the director shall not issue a reg-
istration as an appraisal management company. A subject individual may

not contest any determination made based on a refusal to consent.
Stat. Auth.: ORS 181.534 & 705.135
Stat. Implemented: 2010 OL Ch. 87, § 2, ORS 181.534 & 705.141
Hist.: FCS 10-2010(Temp), f. & cett. ef. 9-1-10 thru 12-31-10

441-674-0230
Information Required from Subject Individuals

A subject individual shall submit to the director the following infor-
mation:

(1) A complete, signed copy of a criminal records request form sup-
plied by the director. The criminal records request form shall require the
following information: name, birth date, Social Security Number, driver’s
license or identification card number, prior residency in other states, and
any other identifying information deemed necessary by the director.

(2) A completed fingerprint card from a law enforcement agency.
Stat. Auth.: ORS 181.534 & 705.135

Stat. Implemented: 2010 OL Ch. 87, § 2, ORS 181.534 & 705.141

Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0240
Potentially Disqualifying Crimes; Process

(1) A “potentially disqualifying crime” means a crime that:

(a) Reflects moral turpitude, or an act or conduct which would cause
a reasonable person to have substantial doubts about the individual’s hon-
esty, fairness and respect for the rights of others and for the laws of the state
and the nation; and

(b) Is rationally connected to the business entity’s fitness to act as a
controlling person or own ten percent or more of an appraisal management
company.

(2) The director shall evaluate a crime on the basis of Oregon laws
and, if applicable, federal laws or the laws of any other jurisdiction in which
a criminal records check indicates a subject individual may have commit-
ted a crime, as those laws are in effect at the time of the fitness determina-
tion.

(3) A subject individual shall not be denied under these rules on the
basis of the existence or contents of a juvenile record that has been
expunged under ORS 419A.260 and 419A.262.
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(4) If a subject individual is denied as not fit, the business entity may
not obtain a registration as an appraisal management company unless the
subject individual divests all or part of the individual’s ownership interest
in the business entity or the business entity designates another control per-
son, whichever is applicable.

(5) The director shall inform the subject individual who has been
determined not to be fit on the basis of a criminal records check, via couri-
er, or registered or certified mail to the most current address provided by the
subject individual of the disqualification. Responsibility for furnishing the
most current address remains with the subject individual.

(6) A final fitness determination is a final order of the director unless
the affected subject individual requests a contested case hearing under ORS
chapter 183. A subject individual may contest a fitness determination made
under these rules that he or she is fit or not fit to act as a controlling person
or own ten percent or more of an appraisal management company under

ORS chapter 183.
Stat. Auth.: ORS 181.534 & 705.135
Stat. Implemented: 2010 OL Ch. 87, § 2, ORS 181.534 & 705.141
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0250
Fees for Fingerprinting and Background Checks

Each person subject to 441-674-0210 to 441-674-0250 shall pay to
the director an amount not to exceed the fees charged to the director for the

purpose of processing criminal record checks.
Stat. Auth.: ORS 181.534 & 705.135
Stat. Implemented: 2010 OL Ch. 87, § 2, ORS 181.534 & 705.141
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0310
Termination or Cancellation of Surety Bond or Letter of Credit

(1) If the surety bond or letter of credit an appraisal management com-
pany maintains is terminated or cancelled, the appraisal management com-
pany shall file a replacement surety bond or letter of credit as soon as prac-
ticable or within five days of the cancellation or termination, whichever
occurs sooner.

(2) An appraisal management company that does not file a replace-
ment surety bond or letter of credit under section (1) of this rule shall sur-
render the appraisal management company’s registration and cease operat-

ing as an appraisal management company.
Stat. Auth.: 2010 OL Ch. 87, § 3
Stat. Implemented: 2010 OL Ch. 87, § 3
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0910
Initial Fees Payable to the Director

(1) A business entity that has not previously conducted business in
Oregon, a business entity performing appraisal management services for
not more than 1,000 instances of real estate appraisal activity in Oregon in
the previous calendar year, or a business entity otherwise serving as a third-
party broker of real estate appraisal activity for not more than 1,000
instances of real estate appraisal activity in Oregon in the previous calendar
year, shall pay to the director:

(a) A nonrefundable application fee of $1,000;

(b) A nonrefundable registration fee of $1,500; and

(c) Subject to section (4) of this rule, an audit fee of $450.

(2) A business entity performing appraisal management services for
more than 1,000 but less than 5,000 instances of real estate appraisal activ-
ity in Oregon in the previous calendar year, or a business entity otherwise
serving as a third-party broker of real estate appraisal activity for more than
1,000 but less than 5,000 instances of real estate appraisal activity in
Oregon in the previous calendar year, shall pay to the director:

(a) A nonrefundable application fee of $1,500;

(b) A nonrefundable registration fee of $3,500; and

(c) Subject to section (4) of this rule, an audit fee of $750.

(3) A business entity performing appraisal management services for
more than 5,000 instances of real estate appraisal activity in Oregon in the
previous calendar year, or a business entity otherwise serving as a third-
party broker of real estate appraisal activity for more than 5,000 instances
of real estate appraisal activity in Oregon in the previous calendar year,
shall pay to the director:

(a) A nonrefundable application fee of $2,000;

(b) A nonrefundable registration fee of $6,000; and

(c) Subject to section (4) of this rule, an audit fee of $1,500.

(4) If the director collects from each appraisal management company
the actual cost of an examination as permitted by applicable law, the direc-
tor shall apply any audit fees paid by a business entity under sections (1) to
(3) of this rule toward the business entity’s audit.
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Stat. Auth.: 2010 OL Ch. 87, § 2
Stat. Implemented: 2010 OL Ch. 87, § 2
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0915
Renewal Fees Payable to the Director

(Reserved)

Stat. Auth.: 2010 OL Ch. 87, § 2

Stat. Implemented: 2010 OL Ch. 87, § 2

Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

441-674-0920
Annual Reports

For calendar year 2011 and each year thereafter, an appraisal man-
agement company shall submit to the director on March 31 of the follow-
ing year a report disclosing the following information on a form approved
by the director:

(1) The number of appraisals for which the appraisal management
company performed appraisal management services in Oregon or otherwise
served as a third-party broker of real estate appraisal activity in Oregon.

(2) Any change in the designated controlling person.

(3) Any changes in ownership that result in an individual or wholly-
owned and managed business entity owning more than 10 percent of an
appraisal management company or less than 10 percent of the appraisal
management company.

(4) Any action taken by a state to refuse to issue, deny, cancel or
revoke a license, certification or registration to act as an appraiser or as an

appraisal management company.
Stat. Auth.: 2010 OL Ch. 87, § 2
Stat. Implemented: 2010 OL Ch. 87, § 2
Hist.: FCS 10-2010(Temp), f. & cert. ef. 9-1-10 thru 12-31-10

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Standards to Determine Whether Insurer’s
Continued Operation may Be Hazardous to Policyholders,
Creditors or Public.

Adm. Order No.: ID 14-2010

Filed with Sec. of State: 8-19-2010

Certified to be Effective: 8-19-10

Notice Publication Date: 7-1-2010

Rules Amended: 836-013-0100, 836-013-0110, 836-013-0120
Subject: This rulemaking adds standards to the current rules that
establish standards for consideration by the Director of the Depart-
ment of Consumer and Business Services to determine whether the
continued operation of an insurer may be hazardous to policyhold-
ers, the insurer’s creditors or the general public. The rulemaking also
adds options for corrective action that the director may require an
insurer in a hazardous financial condition to take. These changes
bring Oregon into conformance with the National Association of
Insurance Commissioners Model Rule #385, Model Regulation to
Define Standards and Commissioner’s Authority for Companies
Deemed to Be in Hazardous Financial Condition.

Rules Coordinator: Sue Munson—(503) 947-7272

836-013-0100
Authority

(1) OAR 836-013-0100 to 836-013-0120 are adopted pursuant to
ORS 731.244,731.296 and 731.385.

(2) OAR 836-013-0100 to 836-013-0120 set forth the standards that
the Director may use for identifying insurers who are in such condition as
to render the continuance of their business hazardous to the public or to
holders of their policies or certificates of insurance.

(3) OAR 836-013-0100 to 836-013-0120 are not a limitation on the

regulatory powers of the Director.
Stat. Auth.: ORS 731.244,731.296, 731.385
Stats. Implemented: ORS 731.296, 731.385
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-12-96; ID 14-2010, f. &
cert. ef. 8-19-10

836-013-0110
Standards

The Director may consider the following standards, either singly or in
combination of two or more, to determine whether the continued operation
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of any insurer transacting insurance in this state might be determined to be
hazardous to the policyholders, its creditors or the general public:

(1) Adverse findings reported in financial condition and market con-
duct examination reports, audit reports, and actuarial opinions, reports or
summaries.

(2) The National Association of Insurance Commissioners Insurance
Regulatory Information System and its other financial analysis solvency
tools and reports.

(3) Whether the insurer has made adequate provision, according to
presently accepted actuarial standards of practice, for the anticipated cash
flows required by the contractual obligations and related expenses of the
insurer, when considered in light of the assets held by the insurer with
respect to such reserves and related actuarial items including but not limit-
ed the investment earnings on such assets, and the considerations anticipat-
ed to be received and retained under such policies and contracts.

(4) The ability of an assuming reinsurer to perform and whether the
insurer’s reinsurance program provides sufficient protection for the insur-
er’s remaining capital and surplus after taking into account the insurer’s
cash flow and the classes of business written as well as the financial condi-
tion of the assuming reinsurer.

(5) Whether the insurer’s operating loss in the last 12-month period or
any shorter period of time, including but not limited to net capital gain or
loss, change in non-admitted assets and cash dividends paid to sharehold-
ers, is greater than 50 percent of the insurer’s remaining capital and surplus
in excess of the minimum required.

(6) Whether the insurer’s operating loss in the last 12-month period or
any shorter period of time, excluding net capital gains, is greater than 20
percent of the insurer’s remaining surplus as regards policyholders in
excess of the minimum required.

(7) Whether a reinsurer or obligor, or any entity within the insurer’s
insurance holding company system is insolvent, threatened with insolven-
cy or delinquent in payment of its monetary or other obligations and which,
in the opinion of the director may affect the solvency of the insurer.

(8) Contingent liabilities, pledges or guaranties that either individual-
ly or collectively involve a total amount that in the opinion of the Director
may affect the solvency of the insurer.

(9) Whether any “controlling person” of an insurer is delinquent in the
transmitting to, or payment of, net premiums to the insurer.

(10) The age and collectibility of receivables.

(11) Whether the management of an insurer, including officers, direc-
tors or any other person who directly or indirectly controls the operation of
the insurer, fails to possess and demonstrate the competence, fitness and
reputation determined by the Director to be necessary to serve the insurer
in such position.

(12) Whether management of an insurer has failed to respond to
inquiries relating to the condition of the insurer or has furnished false and
misleading information concerning an inquiry.

(13) Whether the insurer has failed to meet financial and holding com-
pany filing requirements in the absence of a reason satisfactory to the direc-
tor.

(14) Whether management of an insurer either has filed a false or mis-
leading sworn financial statement or has released a false or misleading
financial statement to lending institutions or to the general public, or has
made a false or misleading entry, or has omitted an entry of material
amount in the books of the insurer.

(15) Whether the insurer has grown so rapidly and to such an extent
that it lacks adequate financial and administrative capacity to meet its obli-
gations in a timely manner.

(16) Whether the insurer has experienced or will experience in the
foreseeable future cash flow or liquidity problems, or both.

(17) Whether management has established reserves that do not com-
ply with minimum standards established by state insurance laws, regula-
tions, statutory accounting standards, sound actuarial principles and stan-
dards of practice.

(18) Whether management persistently engages in material under
reserving that results in adverse development.

(19) Whether transactions among affiliates, subsidiaries or controlling
persons for which the insurer receives assets or capital gains, or both, do not
provide sufficient value, liquidity or diversity to assure the insurer’s ability
to meet its outstanding obligations as they mature.

(20) Any other finding determined by the director to be hazardous to

the insurer’s policyholders, creditors or general public.
Stat. Auth.: ORS 731.244,731.385
Stats. Implemented: ORS 731.385
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 14-2010, . & cert. ef. 8-19-10
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836-013-0120
Director’s Authority

(1) For the purposes of making a determination of the financial con-
dition of an insurer under OAR 836-013-0100 to 836-013-0120, the
Director may do one or more of the following:

(a) Disregard any credit or amount receivable resulting from transac-
tions with a reinsurer that is insolvent, impaired or otherwise subject to a
delinquency proceeding;

(b) Make appropriate adjustments to asset values attributable to
investments in or transactions with parents, subsidiaries or affiliates;

(c) Refuse to recognize the stated value of accounts receivable if the
ability to collect receivables is highly speculative in view of the age of the
account or the financial condition of the debtor; or

(d) Increase the insurer’s liability in an amount equal to any contin-
gent liability, pledge, or guarantee not otherwise included if there is a sub-
stantial risk that the insurer will be called upon to meet the obligation
undertaken within the next 12-month period.

(2) An order of the Director under ORS 731.385 regarding a foreign
insurer may be limited to the extent provided by statute.

(3) In addition to the requirements the director may impose under
ORS 731.385, if the director determines that the continued operation of the
insurer licensed to transact business in this state may be hazardous to the
policyholders or the general public, the director may require the insurer to:

(a) File reports in a form acceptable to the director concerning the
market value of the insurer’s assets;

(b) Document the adequacy of premium rates in relation to the risks
insured;

(c) In addition to regular annual statements, file interim financial
reports on the form specified by the director;

(d) Correct corporate governance practice deficiencies, and adopt and
utilize the governance practices acceptable to the director; or

(e) Provide a business plan to the director in order to continue to
transact business in this state.

(4) Notwithstanding any other provision of law limiting the frequen-
cy or amount of premium rate adjustments, the director may include as a
requirement under section (3) of this rule, any rate adjustment for any non-
life insurance product written by the insurer that the director considers nec-

essary to improve the financial condition of the insurer.
Stat. Auth.: ORS 731.244, 731.296. 731.385
Stats. Implemented: ORS 731.296, 731.385
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 19-2006, f. & cert. ef. 9-26-06; ID 14-2010, f. &
cert. ef. 8-19-10

Rule Caption: Modify Requirements for reporting on Health
Insurers’ External Grievance and Appeal Processes.

Adm. Order No.: ID 15-2010

Filed with Sec. of State: 8-19-2010

Certified to be Effective: 8-19-10

Notice Publication Date: 7-1-2010

Rules Amended: 836-053-1000, 836-053-1070, 836-053-1080
Subject: ORS 743.804(9) was amended in 2001 (Enrolled House
Bill 3040) to include an additional reporting requirement related to
applications for external review, but the Insurance Division rules
(OAR 836-053-1000, 836-053-1070 and 836-053-1080) were not
amended to include the additional reporting requirement. This rule-
making corrects the rules to reflect the statutory requirements. Addi-
tionally, OAR 836-053-1070(1) (b) and (h) of the existing rule was
confusing and resulted in inconsistent reporting by the insurers. The
amendments to those subsections eliminate this confusion and incon-
sistency. Amendments to OAR 836-053-1000 and 836-053-1080 are
needed to reflect the amendments to OAR 836-053-1070. Technical
corrections are made throughout to correct incorrect statutory ref-
erences resulting from a renumbering of ORS 743.699 to ORS
743A.012.

Rules Coordinator: Sue Munson—(503) 947-7272

836-053-1000
Statutory Authority and Implementation

(1) OAR 836-053-1000 to 836-053-1200 are adopted under the
authority of ORS 731.244,743.814, and 743.819, for the purpose of imple-
menting ORS 743.804, 743.807, 743.814, 743.817, 743.819, 743.821,
743.829, 743.837 and 743A.012. The filing and reporting requirements in
this rule and in OAR 836-053-1070, 836-053-1130, 836-053-1170, and
836-053-1190 apply to all domestic insurers transacting health benefit
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plans, including health care service contractors, to all foreign carriers trans-
acting health benefit plans who transacted $2 million or more in annual
health benefit plan premium in Oregon, and to other carriers transacting
health benefit plans as determined by the Director.

(2) When an insurer maintains more than one type of health benefit
plan, the insurer shall comply with OAR 836-053-1000 to 836-053-1200 on
a plan-by-plan basis.

(3) Not later than June 30 of each year, each insurer shall file with the
Director for the immediately preceding calendar year the following infor-
mation as required of the insurer:

(a) An annual summary of the insurer’s aggregate data relating to
grievances, appeals and applications for external review, required by ORS
743.804(9) of all insurers;

(b) An annual summary relating to the insurer’s utilization review
policies, required by ORS 743.807(1) of each insurer that provides utiliza-
tion review or has utilization review provided on its behalf;

(c) An annual summary relating to the insurer’s quality assessment
activities required by ORS 743.814(2) of each insurer that offers managed
health insurance;

(d) The results of all publicly available federal Health Care Financing
Administration reports and accreditation surveys by national accreditation
organizations required by ORS 743.814(3)(a) of each insurer that offers
managed health insurance;

(e) The insurer’s health promotion and disease prevention activities, if
any, including a summary of screening and preventive health care activities
covered by the insurer, required by ORS 743.814(3)(b) of each insurer that
offers managed health insurance. The insurer may submit the summary
required in this subsection in the format of the insurer’s choosing, includ-
ing a summary prepared for another purpose. The summary required in this
subsection shall include the following activities, to the extent the insurer
engages in them, and may include any additional information that the insur-
er deems significant in describing its health promotion and disease preven-
tion activities:

(A) Tobacco use and cessation;

(B) Cancer screening, including mammography;

(C) Diabetes education and home monitoring;

(D) Immunizations;

(E) Childbirth education and parenting support;

(F) Nutrition;

(G) Cardiovascular health; and

(H) Injury prevention; and

(f) An annual summary relating to the scope of the insurer’s network
and to the accessibility of services, required by ORS 743.817(1) of each
insurer that offers managed health insurance.

(4) In order to minimize duplicative reporting requirements, an insur-
er may submit a copy of a report prepared for a national accreditation
organization to meet the reporting requirements of section (3)(e) of this rule
relating to the insurer’s health promotion and disease prevention activities,
OAR 836-053-1130(1) relating to the insurer’s utilization review policies,
OAR 836-053-1170(1) relating to the insurer’s quality assessment activities
and OAR 836-053-1190(1) relating to the insurer’s provider network and
the accessibility of services. To the extent that a report prepared for a
national accreditation organization does not include information required
by the department, the insurer must submit an addendum to the report that
provides this information.

(5) If information required to be filed annually with the department
pursuant to this rule has not changed since an insurer’s previous annual fil-
ing, an insurer may satisfy the reporting requirements of this rule by indi-
cating that the information has not changed, or if some but not all informa-
tion has changed, by submitting an addendum to the previous annual filing
indicating only the information that has changed since the previous filing.
However, every third year the insurer must file all required information,
including information that may not have changed since the previous filing.
For example, if an insurer made an annual filing in 1998, it is sufficient to
indicate in 1999 and 2000 that certain information has not changed since
the previous annual filing or to submit an addendum indicating the infor-
mation that has changed, but the filing in 2001 must contain all information
required by the department pursuant to this rule.

(6) All filings required in section (3) of this rule must be made elec-
tronically.

(7) For purposes of OAR 836-053-1000 to 836-053-1200, “insurer”
also includes a health care service contractor as defined in ORS 750.005
and a multiple employer welfare arrangement as defined in ORS 750.301.

(8) OAR 836-053-1000 to 836-053-1200 apply to a self-insured pub-
lic entity to the extent provided in ORS 731.036.
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(9) An insurer shall administer the plan in compliance with ORS
743.804, 743.807, 743.814, 743.817, 743.821, 743.829, 743.837 and
743A.012 and OAR 836-053-1000 to 836-053-1200.

(10) An insurer shall comply with the federal Newborns’ and
Mothers’ Health Protection Act of 1996, as referred to in ORS 743.823 with
respect to group health insurance plans and individual health insurance

plans.
Stat. Auth.: ORS 731.244,743.814 & 743.819
Stats. Implemented: ORS 743.804, 743.807, 743.814, 743.817, 743.819, 743.821, 743.829,
743.837 & T43A.012
Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 5-2000, f. & cert. ef. 5-11-00; ID 15-2010, f. &
cert. 8-19-10

836-053-1070
Reporting of Grievances; Format and Contents

(1) For the purpose of complying with the requirement in ORS
743.804(9) that each insurer provide an annual summary of the insurer’s
aggregate data regarding grievances, appeals and applications for external
review, an insurer must report the data required in section (2) of this rule for
grievances closed in the previous calendar year ending December 31. The
data must be reported in a format prescribed by the Director. For purposes
of this rule:

(a) The number of grievances means the total number of written com-
plaints closed by the insurer that qualify as a “grievance” as that term is
defined in ORS 743.801; and

(b) A grievance is “closed” if:

(A) The insurer has made a determination regarding the grievance and
the complainant has not appealed the determination;

(B) The grievance has been appealed through all available grievance
appeal levels; or

(C) The insurer determines that the complainant is no longer pursuing
the grievance.

(2) The data to be included in the annual summary are as follows:

(a) The total number of grievances closed in the reporting year;

(b) The number of grievances closed in each of the categories listed in
section (3) of this rule;

(c) The number and percentage of grievances in each of the categories
listed in section (3) of this rule in which the insurer’s initial decision is
upheld and the number and percentage in which the initial decision is
reversed at closure of the grievance;

(d) The number and percentage of all grievances that are closed at the
initial grievance stage;

(e) The number and percentage of all grievances that are closed at the
first level of appeal;

(f) The number and percentage of all grievances that are closed at the
second level of appeal;

(g) The number and percentage of all grievances that result in appli-
cations for external review; and

(h) For each stage of a grievance or level of appeal listed in subsec-
tions (d) to (f) of this section, the average length of time between the date
an enrollee files a grievance or appeal and the date an insurer sends written
notice of the insurer’s determination for that stage of the grievance or level
of appeal to the enrollee, or person filing the grievance or appeal on behalf
of an enrollee.

(3) An insurer must report each grievance according to the nature of
the grievance. The nature of the grievance shall be determined according to
the categories listed in this section. The insurer must report each grievance
in one category only and must have a system that allows the insurer to
report accurately in the specified categories. If a grievance could fit in more
than one category, an insurer shall report the grievance in the category
established in this section that the insurer determines to be most appropri-
ate for the grievance. The categories of grievances are as follows:

(a) Access problems, including timeliness and the availability of a
provider;

(b) Denials based on medical necessity;

(c) Denials based on other coverage issues, including denials based on
the service being out of plan, out of area or not a covered benefit;

(d) Eligibility;

(e) Quality of clinical care;

(f) Quality of plan services, not including the quality of clinical care
as provided in subsection (e) of this section;

(g) Referral issues;

(h) Emergency services; and

(i) Administrative issues and issues other than those otherwise listed
in this section.

(4) Nothing in this rule prohibits an insurer from creating or using its
own system to categorize the nature of grievances in order to collect data if
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the system allows the insurer to report grievances accurately according to
the categories in section (3) of this rule and if the system enables the

Director to track the grievances accurately.
Stat. Auth.: ORS 731.244 & 732.819
Stats. Implemented: ORS 743.804
Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 15-2010, f. & cert. 8-19-10

836-053-1080
Tracking Grievances

An insurer shall record data relating to all grievances, significant
actions taken from each initial grievance filing through the appeals process,
and applications for external review as required by ORS 743.804, in a man-
ner sufficient for the insurer to report grievances accurately as required by
ORS 743.804 and OAR 836-053-1070, and for the insurer to track individ-
ual files in response to a market conduct examination or other inquiry by

the Director under ORS 733.170 and OAR 836-080-0215.
Stat. Auth.: ORS 731.244 & 743.819
Stats. Implemented: ORS 743.804
Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 15-2010, f. & cert. 8-19-10

Rule Caption: Title Insurance Claims Settlement Communications
Standards.

Adm. Order No.: ID 16-2010

Filed with Sec. of State: 8-19-2010

Certified to be Effective: 8-19-10

Notice Publication Date: 7-1-2010

Rules Amended: 836-080-0205, 836-080-0210, 836-080-0235
Subject: This rulemaking amends the current rules that establish
minimum standards for claims settlement practices. Violation of
these standards constitutes an unfair claims settlement practice. The
rule is expanded to apply to title insurance and modifies claims set-
tlement communications standards to address the specific needs of
title insurers. The rule will apply to claims filed on or after the effec-
tive date of the amendments to the rules.

Rules Coordinator: Sue Munson—(503) 947-7272

836-080-0205
Statutory Authority, Purpose, and Applicability

(1) OAR 836-080-0205 to 836-080-0250 are adopted by the Director
of the Department of Consumer and Business Services pursuant to the
director’s general rulemaking authority in ORS 731.244, to aid in the prop-
er effectuation of 746.230.

(2) The purpose of OAR 836-080-0205 to 836-080-0250 is to define
certain minimum standards the violation of which will be considered to
constitute unfair claims settlement practices within the purview of ORS
746.230.

(3) OAR 836-080-0205 to 836-080-0250:

(a) Apply with respect to all insurance except fidelity and surety
bonds;

(b) Apply to workers’ compensation insurance only as provided in
OAR 836-080-0250; and (c) Are not exclusive, and the Director may also
consider other acts not herein specified to be violations of ORS 746.230.

(4) OAR 836-080-0205 to 836-080-0250 do not in any way expand or
limit or otherwise change the procedural or substantive rights, or both, of
claimants as provided in the Oregon Revised Statutes.

(5) The amendments to OAR 836-080-0210 and 836-080-0235 apply

only to claims submitted to a title insurer on or after August 17,2010.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 746.230
Hist.: IC 2-1980, f. 5-8-80, ef. 6-1-80; ID 12-1992, f. & cert. ef. 7-1-92; ID 20-1998, f. 12-2-
98, cert. ef. 2-1-99; ID 16-2010, f. & cert. ef. 8-19-10

836-080-0210
Definitions

As used in OAR 836-080-0205 to 836-080-0240, unless the context
requires otherwise:

(1) “Claim file” includes, but is not limited to, microfilm files, com-
puter information systems and other types of files, containing information
on individual claims without necessarily containing hard copies of docu-
ments.

(2) “Claimant” includes any first party claimant and any third party
claimant, the designated legal representative of any such claimants and any
members of a claimant’s immediate family who are designated for this pur-
pose by the claimant. For title insurance, “claimant” includes only any first
party claimant and the designated legal representative of a first party
claimant.
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(3) “First party claimant” means a person asserting a right to payment
under an insurance policy arising out of the occurrence of the contingency
or loss covered by the policy.

(4) “Insurer” includes any person authorized to represent the insurer
with respect to a claim who is acting within the scope of the person’s
authority.

(5) “Investigation” means the activities of an insurer directly or indi-
rectly related to the determination of liabilities under coverages provided by
an insurance policy.

(6) “Notification of claim” means any notification, whether in writing
or other means acceptable under the terms of an insurance policy, to an
insurer by a claimant that reasonably apprises the insurer of the facts perti-
nent to the claim.

(7) “Third party claimant” means any person asserting a claim against
any person insured under an insurance policy.

(8) “Crash parts” are motor vehicle replacement parts, sheet metal or
plastic, that constitute the visible exterior of the vehicle, including inner and
outer panels, and are generally repaired or replaced as the result of a colli-
sion.

Stat. Auth.: ORS 731.244

Stats. Implemented: ORS 746.230

Hist.: IC 2-1980, f. 5-8-80, ef. 6-1-80; IC 8-1986, f. & ef. 12-30-86; ID 20-1998, f. 12-2-98,
cert. ef. 2-1-99; ID 16-2010, f. & cert. ef. 8-19-10

836-080-0235
Standards for Prompt and Fair Settlements — Generally

(1) An insurer shall, not later than the 30th day after its receipt of
properly executed proofs of loss from a first party claimant, advise the
claimant of the acceptance or denial of the claim. An insurer shall not deny
a claim on the grounds of a specific policy provision, condition or exclu-
sion unless the denial includes reference to the provision, condition or
exclusion. A claim denial must be in writing, with either a copy or the capa-
bility of reproducing its text included in the insurer’s claim file.

(2) If a claim is made on a health insurance policy and the claim
involves a coordination of benefits issue to which OAR 836-020-0700 to
836-020-0765 apply, the time allowed in 836-020-0740 to an insurer for
applying a coordination of benefit provision shall be added to the time peri-
od provided in section (1) of this rule.

(3) If a claim is denied for reasons other than those described in sec-
tion (1) of this rule and is made by any other means than in writing, an
appropriate notation shall be made in the insurer’s claim file.

(4) If an insurer needs more time to determine whether the claim of a
first party claimant should be accepted or denied, it shall so notify the
claimant not later than the 30th day after receipt of the proofs of loss, giv-
ing the reason more time is needed. Forty-five days from the date of such
initial notification and every 45 days thereafter while the investigation
remains incomplete, the insurer shall notify the claimant in writing of the
reason additional time is needed for investigation.

(5) An insurer shall not fail to settle claims of first party claimants on
the grounds that responsibility for payment should be assumed by others,
except as may be provided otherwise by the provisions of the insurance pol-
icy issued by the insurer.

(6) If an insurer continues negotiations for settlement of a claim
directly with a claimant who is neither an attorney nor represented by an
attorney until the claimant’s rights may be affected by a statute of limita-
tions or policy time limit, the insurer shall give the claimant written notice
that the time limit may be expiring and may affect the claimant’s rights. The
notice shall be given to first party claimants not less than 30 days before,
and to third party claimants not less than 60 days before, the date on which
the insurer believes the time limit may expire.

(7) An insurer shall not make a statement that indicates that the rights
of a third party claimant may be impaired if a form or release is not com-
pleted within a given period of time, unless the statement is given for the
purpose of notifying the third party claimant of the provision of a relevant
statute of limitations.

(8) Notwithstanding section (4) of this rule, for title insurance:

(a) The requirements in section (4) of this rule are suspended from the
date the insurer arranges or agrees to legal representation of the insured, for
the term of that representation, with respect to:

(A) A matter for which the insurer accepts a tender of defense; or

(B) A matter for which the insurer prosecutes an action or proceeding
or does, or causes to be done, any other act to establish the title as insured
or to prevent or reduce loss or damage to the insured.

(b) When an insurer initially notifies the claimant that more time is
needed, the insurer:
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(A) May specify a date later than 45 days but not later than 90 days
for the next and any successive notification; and
(B) Shall notify the claimant in writing by the date specified whether

additional time is needed and give the reason additional time is needed.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 746.230(1) & 746.240
Hist.. IC 2-1980, f. 5-8-80, ef. 6-1-80; ID 3-1998, f. & cert. ef. 2-10-98; ID 19-2006, f. & cert.
ef. 9-26-06; ID 16-2010, f. & cert. ef. 8-19-10

ecccccccoe

Rule Caption: Property and Casualty Actuarial Opinion of
Reserves and Supporting Documentation.

Adm. Order No.: ID 17-2010

Filed with Sec. of State: 9-14-2010

Certified to be Effective: 9-14-10

Notice Publication Date: 7-1-2010

Rules Adopted: 836-011-0015

Subject: This rulemaking adopts a requirement that authorized prop-
erty and casualty companies submit an actuarial opinion. The divi-
sion has been relying on the Property and Casualty Annual Statement
Instructions to require property and casualty companies to submit an
actuarial opinion. The division has been requesting an Actuarial
Opinion Summary, which is required by the Property and Casualty
Actuarial Opinion Model Law #745, as part of the financial analy-
sis process. This rulemaking will consolidate all of the provisions of
the model law into a single requirement to simplify and make more
transparent the requirement.

Rules Coordinator: Sue Munson—(503) 947-7272

836-011-0015
Property and Casualty Actuarial Opinion of Reserves and Supporting
Documentation

(1) Each authorized insurer transacting property or casualty insurance
in this state, unless otherwise exempted by the domiciliary commissioner,
shall submit annually to the Director of the Department of Consumer and
Business Services the opinion of an appointed actuary as provided in this
section. The opinion shall be entitled “Statement of Actuarial Opinion” and
shall be filed in accordance with the annual statement instructions adopted
pursuant to OAR 836-011-0000.

(2)(a) Every property and casualty insurer domiciled in this state that
is required to submit a Statement of Actuarial Opinion under section (1) of
this rule shall annually submit an actuarial opinion summary, written by the
insurer’s appointed actuary. The actuarial opinion summary shall be filed in
accordance with the annual statement instructions adopted pursuant to
OAR 836-011-0000 and shall be considered as a document supporting the
actuarial opinion required under section (1) of this rule.

(b) An insurer authorized to transact insurance in this state but not
domiciled in this state shall provide the actuarial opinion summary upon
request.

(3)(a) Every property and casualty insurer domiciled in this state that
is required to submit a Statement of Actuarial Opinion under section (1) of
this rule shall prepare an actuarial report and underlying work papers. The
actuarial report and underlying work papers shall be prepared to support
each actuarial opinion and shall be in accordance with the annual statement
instructions adopted pursuant to OAR 836-011-0000.

(b) If an insurer fails to provide a supporting actuarial report or work
papers at the request of the director or if the director determines that the
supporting actuarial report or work papers provided by the insurer is other-
wise unacceptable to the director, the director may engage a qualified actu-
ary at the expense of the insurer to review the opinion and the basis for the
opinion and prepare any supporting actuarial report or work papers required
by the director. Before the director engages a qualified actuary under this
subsection, the director shall first identify the supporting actuarial report or
work papers the insurer has failed to provide or the reason the report or
work papers are unacceptable and allow the insurer a reasonable time to
remedy the deficiency.

(4) Except in cases of fraud or willful misconduct, an appointed actu-
ary shall not be liable for damages to any person other than the insurer or
the director for any act, error, omission, decision or conduct with respect to
the actuary’s opinion.

(5) The Statement of Actuarial Opinion shall be provided with the
annual statement in accordance with the appropriate property and casualty
annual statement instructions adopted pursuant to OAR 836-011-0000 and
shall be treated as a public document.
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(6) Documents, material or other information in the possession or
control of the department that are considered an actuarial report, work
papers or an actuarial opinion summary provided in support of a Statement
of Actuarial Opinion, and any other material provided by the insurer to the
director in connection with an actuarial report, work papers or actuarial

opinion summary, is confidential as provided in ORS 705.137.
Stat. Auth.: ORS 731.244,731.574 & 733.210
Stats. Implemented: ORS 731.574 & 733.210
Hist.: ID 17-2010, f. & cert. ef. 9-14-10

Rule Caption: Clarifies that change in prior authorization require-
ment is modification and specifies notice requirements.

Adm. Order No.: ID 18-2010

Filed with Sec. of State: 9-14-2010

Certified to be Effective: 1-1-11

Notice Publication Date: 7-1-2010

Rules Amended: 836-053-0001

Subject: This rule amends OAR 836-053-0001 to clarify that a
change in a prior authorization requirement is a modification that
requires notice to the policyholders. The rule also specifies the notice
requirements that a prior authorization modification requires.
Rules Coordinator: Sue Munson—(503) 947-7272

836-053-0001
Modification of a Health Benefit Plan

(1) A modification of a health benefit plan is defined in this rule for
the purposes of:

(a) ORS 743.737, regarding small employer health benefit plans;

(b) ORS 743.754, regarding group health benefit plans covering two
or more certificate holders;

(c) ORS 743.760, regarding portability plans; and

(d) ORS 743.766, regarding individual health benefit plans.

(2) One or more decreases or increases described in this section in the
services or benefits covered in a health benefit plan are a modification and
not a discontinuance when the decrease or decreases, or the increase or
increases, or any combination thereof, occur at the time of renewal and the
change or changes together alter the actuarial valuation of the health bene-
fit plan by less than ten percent in the aggregate to the policyholder. This
section applies to a decrease or increase that:

(a) Eliminates or adds benefits payable under the plan;

(b) Decreases or increases benefits payable under the plan, including
a decrease or increase that occurs as a result of a change in formulas,
methodologies or schedules that serve as the basis for making benefit deter-
minations;

(c) Increases or decreases deductibles, copayments or other amounts
to be paid by an enrollee; or

(d) Establishes new conditions or requirements, such as prior author-
ization requirements, to obtaining services or benefits under the plan, or
eliminates such conditions or requirements.

(3) A carrier must give the policyholder notice of a modification to
which this rule applies not later than the 30th day before the date of renew-
al of the plan to which the modification applies.

(4) A change in a requirement for eligibility is not a modification for
purposes of this rule but instead is a discontinuance if the change will result
in the exclusion of a class or category of enrollees covered under the cur-
rent plan.

(5) A decrease or increase described in this section in the services or
benefits covered in a health benefit plan is a modification and not a discon-
tinuance, but the decrease or increase is not subject to section (2) of this
rule. This section applies to the following:

(a) A carrier’s normal and customary administrative changes that do
not have an actuarial impact, such as the following:

(A) Formulary changes.

(B) Utilization management protocols.

(C) Changes to pharmacy prior authorization requirements if, at least
48 hours before a change, the insurer prominently posts:

(i) A description of the any pharmacy prior authorization requirement
change to a page of the insurer’s website that an enrollee or provider can
easily locate and access; and

(ii) A link to the website page described in subparagraph (i) of this
paragraph on the home page of the insurer’s website.

(D) Changes to non-pharmacy prior authorization requirements that
are made other than at renewal only when an insurer does all of the follow-
ing:
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(i) Makes a reasonable and good faith effort to identify all enrollees
affected by the changes.

(ii) Makes a reasonable and good faith effort to identify providers who
provide a service or treatment affected by the changes.

(iii) Notifies all enrollees and providers identified in subparagraphs (i)
and (ii) of this paragraph at least 60 days in advance of the effective date of
the change.

(iv) Posts a description of any change to the non-pharmacy prior
authorization requirements to a page of the insurer’s website that an
enrollee or provider can easily locate and access.

(v) Posts a link to the website page described in subparagraph (iv) of
this paragraph on the home page of the insurer’s website.

(vi) Covers to the extent otherwise payable under the terms of the con-
tract, and without penalty, any claim for services or treatment affected by
changes to prior authorization requirements of an enrollee to whom the
insurer fails to provide notice of the change.

(b) A decrease or increase required by state or federal law.

Stat. Auth.: ORS 731.244, 743.566 & 743.773

Stats Implemented: ORS 743.737, 743.754, 743.760 & 743.766

Hist.: ID 7-2002, f. & cert. ef. 2-15-02; ID 18-2010, f. 9-14-10, cert. ef. 1-1-11

ccsscccccs
Department of Consumer and Business Services,
Workers’ Compensation Division

Chapter 436

Rule Caption: Workers’ compensation rules affecting the preferred
worker program.

Adm. Order No.: WCD 4-2010

Filed with Sec. of State: 9-15-2010

Certified to be Effective: 10-12-10

Notice Publication Date: 8-1-2010

Rules Amended: 436-110-0005,436-110-0240, 436-110-0290, 436-
110-0325, 436-110-0335, 436-110-0336, 436-110-0345, 436-110-
0350, 436-110-0351, 436-110-0352

Subject: OAR chapter 436, division 110, “Preferred Worker
Program.” These rules:

* Define “date of eligibility” and redefine “date of hire.”

* Clarify timeframes for employers to request premium exemption
from their insurers and to request preferred worker program
eligibility review by the Workers” Compensation Division.

* Amend required notices to employers, primarily to explain time
frames to request reemployment incentives.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7514; or e-mail fred.h.bruyns@state.or.us.
Rules are available on the Internet: http://www.wcd.oregon.gov/
policy/rules/rules.html

For a copy of the rules, contact publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-110-0005
Definitions

For the purpose of these rules, unless the context requires otherwise:

(1) “Administrator” means the Administrator of the Workers’
Compensation Division, or the administrator’s delegate for the matter.

(2) “Client” means a person to whom workers are provided under
contract and for a fee on a temporary or leased basis.

(3) “Date of eligibility” means the date the division determines a
worker is a preferred worker. The date of eligibility is printed on the pre-
ferred worker identification card.

(4) “Date of hire” means the date the worker starts work as a preferred
worker.

(5) “Director” means the Director of the Department of Consumer
and Business Services, or the director’s delegate for the matter.

(6) “Disability” means permanent physical or mental restriction(s) or
limitation(s) caused by an accepted disabling Oregon workers’ compensa-
tion claim that limits the worker from performing one or more of the work-
er’s regular job duties.

(7) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(8) “Division approval” means a preferred worker agreement signed
by an authorized division representative.

(9) “Employer at injury” means the organization in whose employ the
worker sustained the injury or occupational disease.
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(10) “Exceptional disability” means a disability equal to or greater
than the complete loss, or loss of use, of both legs. Exceptional disability
also includes brain injury that results in impairment equal to or greater than
a Class IIT as defined in OAR 436-035. The division will determine whether
a worker has an exceptional disability based upon the combined effects of
all of the worker’s Oregon compensable injuries resulting in permanent dis-
ability.

(11) “Fund” means the Workers’ Benefit Fund.

(12) “Insurer” means the insurance company or self-insured employ-
er responsible for the workers’ compensation claim.

(13) “Premium” means the monies paid to an insurer for the purpose
of purchasing workers’ compensation insurance.

(14) “Regular employment” means the job the worker held at the time
of the injury, claim for aggravation, or own motion opening.

(15) “Reimbursable wages” means the worker’s gross wages for the
wage subsidy period.

(16) “Worksite” means a primary work area that is in Oregon, already
constructed and available for a worker to use to perform the required job
duties. The worksite may be the employer’s, worker’s, or worker leasing
company’s client’s premises, property, and equipment used to conduct busi-
ness under the employer’s or client’s direction and control. A worksite may
include a worker’s personal property or vehicle if required to perform the
job. If the “worksite” is mobile, it must be available in Oregon for inspec-
tion and modification.

Stat. Auth.: ORS 6356.622 & 656.726(4)

Stats. Implemented: ORS 656.622

Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-

1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978(Admin), f. & ef. 2-1-78; WCD

7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0010, 5-1-85; WCD 1-

1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-88; WCD 13-

1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef. 12-26-90;

WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93; WCD 20-1995(Temp), f. 12-8-95, cert. ef. 1-1-96;

WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 11-1997, . 8-28-97, cert. ef. 9-12-97; WCD

7-2001, . 8-14-01, cert. ef. 10-1-01; WCD 4-2005, f. 5-26-05, cet. ef. 7-1-05; WCD 8-2005,

f. 12-6-05, cert. ef. 1-1-06; WCD 8-2007, . 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-

1-09, cert. ef. 1-1-10; WCD 4-2010, f. 9-15-10, cert. ef. 10-12-10

436-110-0240
Insurer Participation in the Preferred Worker Program

(1) The insurer of the employer at injury must be an active participant
in providing reemployment assistance. Participation includes issuing
notices of the assistance available from the preferred worker program.

(2) The insurer must notify the worker and employer at injury in writ-
ing of the reemployment assistance available from the fund. A notice must
be issued:

(a) Within 5 days of a worker’s release for work after the worker has
been declared medically stationary by the attending physician;

(b) Upon determination of eligibility or ineligibility of the worker for
vocational assistance under OAR 436-120; and

(c) Upon approval of a Claim Disposition Agreement.

(3) Pursuant to section (2) of this rule, the Notice to the Worker must

appear in bold type and contain the following language:
The preferred worker program helps Oregon’s injured workers get back to
work. To find out whether you qualify, contact the preferred worker program at
one of the telepl bers, fax bers, mailing addresses, or e-mail address
listed below.
For the Salem office call: 503-947-7588, 1-800-445-3948, or FAX 503-947-7581.
For the Medford office call: 541-776-6032, 1-800-696-7161, or FAX 541-776-
6022.
Or write the preferred worker program at: 350 Winter St NE, P.O. Box 14480,
Salem, Oregon 97309-0405; or 1840 Barnett Road, Suite C, Medford, Oregon
97504-8293.
Or write to the preferred worker program at: pwp.oregon@state.or.us

(4) Under section (2) of this rule, the Notice to the Employer

appear in bold type and contain the following language:
As the employer of an injured worker, you may be eligible for valuable preferred
worker program incentives if the worker cannot return to regular work and has
permanent limitations caused by the injury.
If the worker’s preferred worker program eligibility has not been determined,
you may contact the Workers’ Compensation Division for an eligibility review.
To be eligible for exemption from paying workers’ compensation premiums for
this worker for three years, you must: Bring back your preferred worker to a
new or modified job; and Notify us within 90 days of the date the worker is
determined eligible or within 90 days of the date you bring the worker back to
work, whichever is later. To request all other preferred worker program bene-
fits, you must contact the Workers’ Compensation Division within 180 days of
the worker’s claim closure date. To find out more about the preferred worker
program, contact the program at one of the teleph s, fax S, Or
addresses listed below.
For the Salem office call: 503-947-7588, 1-800-445-3948, or FAX 503-947-7581.
For the Medford office call: 541-776-6032, 1-800-696-7161, or FAX 541-776-
6022. Or write the preferred worker program at: 350 Winter St NE, P.O. Box
14480, Salem, Oregon 97309-0405; or 1840 Barnett Road, Suite C, Medford,
Oregon 97504-8293.
Or write to the preferred worker program at: pwp.oregon@state.or.us

must
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(5) The insurer must provide the division with preferred worker infor-
mation in the form and format the director prescribes in OAR 436-030,
upon the following:

(a) Claim closure according to ORS 656.268;

(b) Within 30 calendar days from the insurer’s receipt of the earliest
Opinion and Order of an Administrative Law Judge, Order on
Reconsideration, Order on Review by the Board, decision of the Court of
Appeals, or stipulation which grants initial permanent disability after the
latest opening of the worker’s claim; and

(c) Approval of a Claim Disposition Agreement according to ORS
656.236 and documented medical evidence indicates permanent disability
exists as a result of the injury or disease, and the worker is unable to return

to regular employment.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 656.340, 656.622 & 656.726(4)
Stats. Implemented: ORS 656.340(1), (2), (3), 656.622 & 656.726(4)
Hist.: WCD 32-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-
93, Renumbered from 436-110-0017; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 11-
1997, f. 8-28-97, cert. ef. 9-12-97; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01; WCD 4-2005,
f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 1-2008, f. 6-13-
08, cert. ef. 7-1-08; WCD 1-2010(Temp), f. & cert. ef. 4-15-10 thru 10-11-10; WCD 4-2010,
f. 9-15-10, cert. ef. 10-12-10

436-110-0290
Employer at Injury Use of the Preferred Worker Program

The conditions for the employer at injury to activate the preferred
worker program include:

(1) To be eligible for premium exemption the employer at injury must:

(a) Bring back its preferred worker to a new or modified job;

(b) Contact the Workers’ Compensation Division for a preferred
worker eligibility review if the worker’s eligibility has not been determined;
and

(c) Notify its insurer within 90 days from the date of eligibility or the
date of hire, whichever is later.

(2) For all other preferred worker program benefits the employer at
injury must request preferred worker program assistance from the division
within 180 days of the worker’s claim closure date, with the following
exception: When worksite modification are provided, and the modifications
are completed and verified by the division more than 150 days after the
worker’s claim closure date, the employer at injury will have 30 calendar
days from the verification date to request other assistance.

(3) In calculating the 180 day period under this rule, the claim closure
date will not be included, and if the 180th day falls on a Saturday, Sunday,
or legal holiday, the next business day will be considered the end of the 180
day period.

(4) The worker must agree to accept the new or modified regular job
in writing. The job offer must include:

(a) The start date. If the job starts after the modifications are in place,
SO note;

(b) Wage and hours;

(c) Job site location; and

(d) Description of job duties.

(5) If the employer at injury uses worksite modification assistance and
the employer or worker later requests additional modifications for the same
job, the employer’s worksite modification benefit will be exhausted before
using the worker’s worksite modification benefits.

(6) All other provisions under OAR 436-110 apply unless otherwise

indicated.
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, . 11-1-07, cert. ef. 12-1-07;
WCD 1-2010(Temp), f. & cert. ef. 4-15-10 thru 10-11-10; WCD 4-2010, f. 9-15-10, cert. ef.
10-12-10

436-110-0325
Premium Exemption General Provisions

(1) The purpose of premium exemption is to provide an incentive to
employers to hire preferred workers.

(2) Premium exemption releases an employer from paying workers’
compensation insurance premiums and premium assessments on a pre-
ferred worker for three years from the date premium exemption started.
While using premium exemption, the employer does not report, and the
insurer cannot use, the preferred worker’s payroll for the calculation of
insurance premiums or premium assessments. However, the employer must
report and pay workers’ compensation employer assessments and withhold
employee contributions as required by OAR 436-070. The employer must
start paying insurance premiums and premium assessments when premium
exemption ends.
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(3) Premium exemption cannot be used for regular employment
unless the job is modified to accommodate the worker’s injury-caused lim-
itations.

(4) To qualify for premium exemption the employer at injury must
bring back its preferred worker to a new or modified job and notify its
insurer within 90 days from the date of eligibility or the date of hire,
whichever is later. Premium exemption starts on the date of hire or the date
of eligibility, whichever is later.

(5) If a worker’s preferred worker eligibility has not been determined
as of the date of hire, the worker or the employer at injury may request a
preferred worker eligibility review. If the worker is eligible, the Workers’
Compensation Division will issue a preferred worker identification card to
the worker. The employer must notify its insurer of the worker’s preferred
worker status within 90 days of the eligibility date on the preferred worker
identification card. Premium exemption starts on the date of hire or the date
of eligibility, whichever is later.

(6) If the employer is not the employer-at-injury, the worker disclos-
es preferred worker status to that employer, and the employer notifies the
insurer within 90 days from the date of hire that they have hired a preferred
worker, premium exemption starts on the date of hire.

(7) If a worker covered under premium exemption incurs a compen-
sable injury or occupational disease during the premium exemption period,
the employer must notify its insurer of the injury and the worker’s preferred
worker status. The claim costs for the injury are reimbursed under OAR

436-110-0330.
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78; WCD
7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015 & 436-063-0045,
5-1-85; WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-
88; WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-
110-0020, 436-110-0025, 436-110-0031, 436-110-0032, 436-110-0035, 436-110-0037, 436-
110-0041, 436-110-0042, 4367-110-0045, 436-110-0047, 436-110-0051, 436-110-0052 &
436-110-0060; WCD 15-1995(Temp), f. 10-9-95, cert. ef. 10-11-95; WCD 20-1995(Temp),
f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp),
f.3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from
436-110-0200 & 436-110-0400; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01, Renumbered
from 436-110-0300 & 436-110-0340; WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 4-2010,
f. 9-15-10, cert. ef. 10-12-10

436-110-0335
Wage Subsidy General Provisions

Wage subsidy provides an employer with partial reimbursement of a
worker’s gross wages for a specified period. Wage subsidy benefits are sub-
ject to the following conditions:

(1) The effective date of a Wage Subsidy Agreement is mutually
agreed to by the division, employer, and worker if applicable;

(2) A wage subsidy is limited to a duration of 183 calendar days and
a monthly reimbursement rate of 50 percent, except for a worker with an
exceptional disability as defined in OAR 436-110-0005. For a worker with
an exceptional disability, the wage subsidy duration is limited to 365 cal-
endar days and a monthly reimbursement rate of 75 percent;

(3) A Wage Subsidy Agreement may be interrupted once for reason-
able cause and extended to complete the Wage Subsidy Agreement on a
whole workday basis. Reasonable cause includes, but is not limited to, per-
sonal or family illness, death in the worker’s family, pregnancy of the work-
er or worker’s spouse, a compensable injury to the worker, participation in
an employer-at-injury program, or layoff. A layoff must be a minimum of
10 consecutive work days. A period of time during which the employer is
without workers’ compensation insurance coverage is not “reasonable
cause,” and no extension will be granted;

(4) A preferred worker’s pay structure must be the same as the pay
structure for other workers employed in similar jobs by the employer;

(5) Wages subject to reimbursement must be within the prevailing
wage range for that occupation. The prevailing wage range is determined by
the following method:

(a) First, examine the wages paid by the employer for other workers
doing the same job;

(b) If no other workers are doing the same job, a labor market survey
of the local labor market may be conducted; and

(c) If the labor market survey does not support the wage rate request-
ed, the division will determine the wage subject to reimbursement;

(6) Preferred worker program wage subsidies may not be combined
with a wage subsidy for a training plan under OAR 436-120;

(7) A worker-activated and employer at injury-activated wage subsidy
can not be used for the same job with the employer at injury;
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(8) If the worker’s employer changes during the Wage Subsidy
Agreement period due to a sale of the business, incorporation, or merger,
the agreement can be transferred to the new employer by an addendum to
the agreement approved by the division as long as the worker’s job remains
the same and the new employer is eligible under OAR 436-110-0310(1);

(9) A completed and signed Wage Subsidy Reimbursement Request
form must be submitted to the division with a copy of the worker’s payroll
records. The payroll record must state the dates (daily or weekly), hours,
wage rate, and the worker’s gross wage. Payroll records must be a legible
copy and compiled in accordance with generally accepted accounting pro-
cedures; and

(10) All requests for reimbursement must be made within one year of
the Wage Subsidy Agreement end date.

(11) Wage subsidy cannot be used for “regular employment” as
defined in OAR 436-110-0005 unless the job has been modified to over-

come the worker’s injury-caused permanent restrictions.
[ED. NOTE: Forms referenced available from the agency.]
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78; WCD
7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015 & 436-063-0045,
5-1-85; WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-
88; WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-
110-0020, 436-110-0025.436-110-0031, 436-110-0032, 436-110-0035, 436-110-0037, 436-
110-0041, 436-110-0042, 436-110-0045, 436-110-0047, 436-110-0051, 436-110-0052 &
436-110-0060; WCD 15-1995(Temp), f. 10-9-95, cert. ef. 10-11-95; WCD 20-1995(Temp),
f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp),
f. 3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from
436-110-0200 & 436-110-0400; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01, Renumbered
from 436-110-0300 & 436-110-0340; WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-
2005, f. 12-6-05, cert. ef. 1-1-06; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009,
f. 12-1-09, cert. ef. 1-1-10; WCD 4-2010, f. 9-15-10, cert. ef. 10-12-10

436-110-0336
Wage Subsidy — Employer at Injury Activated

Wage subsidy may be activated by the employer at injury as follows:

(1) The job must be within the worker’s injury-caused restrictions. If
a worksite modification is necessary to meet this requirement, wage sub-
sidy will not be approved until the modification is complete, and verified by
a representative of the division.

(2) The employer must complete and sign a Wage Subsidy
Agreement, and send it to the division in the timeframes allowed in OAR
436-110-0290.

(3) The completed and signed job offer must accompany the request
as required in OAR 436-110-0290(4), unless it was already submitted with
another request.

(4) The employer at injury may use wage subsidy once during an eli-
gibility period.

Stat. Auth.: ORS 656.726(4) & 656.622

Stats. Implemented: ORS 656.622

Hist.: WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07;

WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 1-2010(Temp), f. & cert. ef. 4-15-10 thru 10-
11-10; WCD 4-2010, f. 9-15-10, cert. ef. 10-12-10

436-110-0345
Employment Purchases — General Provisions

(1) An employment purchase is assistance necessary for a worker to
find, accept, or retain employment in Oregon. These purchases may be pro-
vided for a job with a non-subject employer in Oregon, as long as that
employer complies with the appropriate workers’ compensation law.
Employment purchases cannot be used for “regular employment” as
defined in OAR 436-110-0005 unless the job has been modified to over-
come the worker’s injury-caused permanent restrictions. Except as provid-
ed in subsection (2)(h) of this rule, all purchases become the worker’s prop-
erty.

(2) Employment purchases are limited to:

(a) Tuition, books, and fees for instruction provided by an education-
al entity accredited or licensed by an appropriate body in order to update
existing skills or to meet the requirements of an obtained job. Maximum
expenditure per use is $1,000;

(b) Temporary lodging, meals, and mileage to attend instruction when
overnight travel is required. The cost of meals, lodging, public transporta-
tion, and use of a personal vehicle will be reimbursed at the rate of reim-
bursement for State of Oregon classified employees as published in Bulletin
112. Lodging, meals, and mileage are limited to a combined period of one
month, and the total maximum expenditure per use is $500;

(c) Tools and equipment mandatory for employment. Purchases must
not include items the worker possesses, duplicate Worksite Modification
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items, vehicles, or items needed for worksite creation. Maximum expendi-
ture per use is $2,500;

(d) Clothing required for the job. Maximum expenditure per use is
$400;

(e) Moving expenses for a job if the new worksite is in Oregon and
more than 50 miles from the worker’s primary residence. When the work-
er’s permanent disability from the injury precludes the worker from com-
muting the required distance, moving expenses may be provided to move
within 50 miles of the worker’s primary residence or within the distance the
worker commuted for work at claim opening. Moving expenses are limited
to one use. Expenditure is limited to:

(A) The cost of moving household goods weighing not more than
10,000 pounds and reasonable costs of meals and lodging for the worker.
The cost of meals, lodging, public transportation, and use of a personal
vehicle will be paid at the rate of reimbursement for State of Oregon clas-
sified employees as published in Bulletin 112. Lodging and meals are lim-
ited to a maximum period of two weeks. Mileage for one personal vehicle
is limited to a single one-way trip; and

(B) Rental allowance for the worker’s primary residence limited to
first month’s rent as specified in the rental agreement, non-refundable
deposit in an amount not to exceed the first month’s rent, and a required
credit check for that residence;

(f) Initiation fees, or back dues and one month’s current dues, required
by a labor union;

(g) Occupational certification, licenses, and related testing costs, drug
screen testing, physical examinations, or membership fees required for the
job. Maximum expenditure is $500;

(h) Worksite creation costs that are limited to equipment, furnishings
or other things the employer needs to create a new job for the worker. All
items purchased are the property of the employer. Maximum expenditure
per use is $5,000;

(i) Placement assistance requested by a preferred worker and provid-
ed by a certified vocational counselor or any public or private agency that
provides placement services, that resulted in employment that the preferred
worker retained for at least 90 days. This category can be used as often as
necessary up to a maximum expenditure of $2000. Placement assistance
may not be combined with vocational assistance under OAR 436-120; and

(j) Miscellaneous purchases that do not fit into subsections (a)
through (i) of this section, subject to approval by the director. This catego-
ry does not include a vehicle purchase. This category can be used as often
as necessary up to a maximum of $2,500.

(3) The person or entity that purchased the item(s) may request reim-
bursement by submitting to the division a legible copy of an invoice or
receipt showing payment has been made for the item(s) purchased.
Reimbursement will be made for only those items and costs approved and
paid.

(4) Costs of employment purchases will be paid by reimbursement, by
an Authorization for Payment, or by other instrument of payment approved
by the director.

(5) The division will not purchase directly or otherwise assume
responsibility for employment purchases.

(6) Reimbursed costs will not be charged by the insurer to the employ-
er as claim costs or by any other means.

(7) All requests for reimbursement must be made within one year of

the Employment Purchase Agreement end date.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
1977(Admin)(Temp). f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78; WCD
7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015 & 436-063-0045,
5-1-85; WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-
88; WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-
110-0020, 436-110-0025.436-110-0031, 436-110-0032, 436-110-0035, 436-110-0037, 436-
110-0041, 436-110-0042, 436-110-0045, 436-110-0047, 436-110-0051, 436-110-0052 &
436-110-0060; WCD 15-1995(Temp), f. 10-9-95, cert. ef. 10-11-95; WCD 20-1995(Temp),
£.12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp),
f. 3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from
436-110-0200 & 436-110-0400; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01, Renumbered
from 436-110-0300 & 436-110-0340; WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-
2005, f. 12-6-05, cert. ef. 1-1-06; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009,
£.12-1-09, cert. ef. 1-1-10; WCD 4-2010, f. 9-15-10, cert. ef. 10-12-10

436-110-0350
Worksite Modification — General Provisions

(1) Worksite modification means altering a worksite in Oregon, or
available for inspection and modification in Oregon, by purchasing, modi-
fying, or supplementing equipment, or changing the work process, to
enable a worker to work within the limitations imposed by compensable
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injuries or occupational diseases. Worksite modification may also include
the means to protect modifications purchased by the preferred worker pro-
gram in an amount not to exceed $2,500.

(2) Conditions for the use of worksite modification assistance are as
follows:

(a) Modifications will be provided to allow the worker to perform the
job duties within the worker’s injury-caused permanent limitations. In order
to determine appropriate worksite modifications, the reemployment assis-
tance consultants have discretion to use reports by a medical service
provider specific to the worker, specific documented “best practices”
described by a medical service provider or authority, and their own profes-
sional judgment and experience;

(b) A job analysis that includes the duties and physical demands of the
job before and after modification may be required to show how the modifi-
cation will overcome the worker’s limitations. The job analysis may be sub-
mitted to the attending physician for approval before the modification is
performed;

(c) Modifications are limited to a maximum of $25,000 for one job. A
modification over $25,000 may be provided if the worker has an excep-
tional disability as defined in OAR 436-110-0005;

(d) Modifications not to exceed $1,000 may be provided that would
reasonably be expected to prevent further injury or exacerbation of the
worker’s accepted condition. A reemployment assistance consultant will
determine the appropriateness of this type of modification based upon his
or her professional judgment and experience, reports by a medical service
provider specific to the worker, or specific documented “best practices”
described by a medical service provider or authority. Costs of the modifi-
cation(s) are included in the calculation of the total worksite modification
COSsts;

(e) Modifications are limited to $2,500 for on-the-job training under
OAR 436-120 or other similar on-the-job training programs when the train-
er is not the employer at injury. A modification will not be approved for any
other type of training;

(f) Modifications limited to $2,500 may be provided to protect the
items approved in the Worksite Modification Agreement from theft, or
damage from the weather. Insurance policy premiums will not be paid;

(g) When a vehicle is being modified, the vehicle owner must provide
proof of ownership and insurance coverage. The worker must have a valid
driver license;

(h) Rented or leased vehicles and other equipment will not be modi-
fied;

(i) Modifications must be reasonable, practical, and feasible, as deter-
mined by the division;

(j) When the division determines the appropriate form of modification
and the worker or employer requests a form of modification equally appro-
priate but with a greater cost, upon division approval, funds equal to the
cost of the form of modification identified by the division may be applied
toward the cost of the modification desired by the worker or employer;

(k) A modification may include rental of tools, equipment, fixtures, or
furnishings to determine the feasibility of a modification. It may also
include consultative services necessary to determine the feasibility of a
modification, or to recommend or design a worksite modification;

(1) Rental of worksite modification items and consultative services
require division approval and are limited to a cost of up to $3,500 each. The
cost for rental of worksite modification items and consultative services does
not apply toward the total cost of a worksite modification;

(m) Modification equipment will become the property of the employ-
er, worker, or worker leasing company’s client on the “end date” of a
Worksite Modification Agreement or when the worker’s employment ends,
whichever occurs first. The division will determine ownership of worksite
modification equipment prior to approving an agreement and has the final
authority to assign property;

(n) The division may request a physical capacities evaluation, work
tolerance screening, or review of a job analysis to quantify the worker’s
injury-caused permanent limitations. The cost of temporary lodging, meals,
public transportation, and use of a personal vehicle necessary for a worker
to participate in one or more of these required activities will be reimbursed
at the rate of reimbursement for State of Oregon classified employees as
published in Bulletin 112. The cost of the services described in this sub-
section does not apply toward the total cost of a worksite modification;

(o) If the property provided for the modification is damaged, in need
of repair, or lost, the division will not repair or replace the property;

(p) The employer must not dispose of the property provided for the
modification or reassign it to another worker while the worker is employed
in work for which the modification is necessary or prior to the end of the
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agreement without division and worker approval. Failure to repair or
replace the property, or inappropriate disposal or reassignment of the prop-
erty, may result in sanctions under OAR 436-110-0900; and

(q) The worker must not dispose of the property provided for the mod-
ification while employed in work for which the modification is necessary
or prior to the end of the agreement without division approval. Failure to
repair or replace the property, or inappropriate disposal of the property, may
result in sanctions under OAR 436-110-0900.

(3) A worker, employer or their representative may request worksite
modification assistance.

(4) The person or entity that purchased the item(s) may request reim-
bursement by submitting to the division proof of payment for the items pur-
chased. Reimbursement will be made for only those items and costs
approved and paid; and

(5) Costs of approved worksite modifications are paid by reimburse-
ment, an Authorization for Payment, or by other instrument of payment
approved by the director.

(6) The division will not purchase directly or otherwise assume
responsibility for worksite modifications.

(7) Reimbursed costs will not be charged by the insurer to the employ-
er as claims costs or by any other means.

(8) A division worksite modification consultant will determine if
competitive quotes are required.

(9) All requests for reimbursement must be made within one year of

the Worksite Modification Agreement end date.
[Publications: Publications referenced are available from the agency]
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78; WCD
7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015 & 436-063-0045,
5-1-85; WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-
88; WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-
110-0020, 436-110-0025, 436-110-0031, 436-110-0032, 436-110-0035, 436-110-0037, 436-
110-0041, 436-110-0042, 436-110-0045, 436-110-0047, 436-110-0051, 436-110-0052 &
436-110-0060; WCD 15-1995(Temp), f. 10-9-95, cert. ef. 10-11-95; WCD 20-1995(Temp),
f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp),
f.3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from
436-110-0200 & 436-110-0400; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01, Renumbered
from 436-110-0300 & 436-110-0340; WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 4-2010,
f. 9-15-10, cert. ef. 10-12-10

436-110-0351
Worksite Modification — Employer at Injury Activated

Conditions for use of Worksite Modifications by the employer at
injury are as follows:

(1) The employer at injury may use worksite modification assistance
once for a job provided for their injured worker, or a second time if the
worker changes to another job with the employer at injury within the time-
frames allowed in OAR 436-110-0290(2).

(2) Modifications are limited to a maximum of $25,000 on the claim
which qualified the worker for assistance. A modification over $25,000
may be provided if the worker has an exceptional disability as defined in
OAR 436-110-0005.

(3) The division must approve, by authorized signature, a completed
and signed Worksite Modification Agreement prior to any reimbursement
or Authorization for Payment.

(4) Modifications may be provided for requests received within 180
days from the worker’s claim closure date. Additional modifications may be
provided under an approved agreement by addendum for requests received
within three years from the date the worker started work for the employer

in employment for which the worksite modification request was made.
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07;
WCD 1-2010(Temp). f. & cert. ef. 4-15-10 thru 10-11-10; WCD 4-2010, f. 9-15-10, cert. ef.
10-12-10

436-110-0352
Worksite Modification — Worker Activated

Conditions for use of worksite modification assistance by the worker
are as follows:

(1) The division must approve, by authorized signature, a completed
and signed Worksite Modification Agreement form, prior to any reimburse-
ment or Authorization for Payment.

(2) Modifications may be provided for requests received within three
years from the date of hire.

(3) A worker may use worksite modification assistance once with one
employer and once with a second employer, or twice with the same employ-
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er if there is a job change. The number of allowable uses will be restored if
there is a subsequent claim closure, and the worker is unable to return to
regular employment.

(4) Modifications after June 30, 1990, are limited to a maximum of
$25,000 on the claim which qualified the worker for assistance. A modifi-
cation over $25,000 may be provided for a worker with an exceptional dis-
ability as defined in OAR 436-110-0005. This maximum is not reduced by

the use of worksite modifications by the employer at injury.
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07;
WCD 4-2010, f. 9-15-10, cert. ef. 10-12-10

Rule Caption: Workers’ compensation rules affecting vocational
assistance to injured workers.

Adm. Order No.: WCD 5-2010

Filed with Sec. of State: 9-15-2010

Certified to be Effective: 11-15-10

Notice Publication Date: 8-1-2010

Rules Amended: 436-120-0001,436-120-0005, 436-120-0008, 436-
120-0115, 436-120-0165, 436-120-0400, 436-120-0430, 436-120-
0500, 436-120-0720, 436-120-0820, 436-120-0830

Rules Ren. & Amend: 436-120-0004 to 436-120-0012, 436-120-
0004 to 436-120-0014, 436-120-0004 to 436-120-0016, 436-120-
0004 to 436-120-0017, 436-120-0004 to 436-120-0018, 436-120-
0440 to 436-120-0443, 436-120-0440 to 436-120-0445,
436-120-0440 to 436-120-0447

Subject: OAR chapter 436, division 120, “Vocational Assistance to
Injured Workers.” These rules:

* Define “authorized return to work plan.”

* Reorganize, amend, and clarify required notices to workers.

* Add to the reasons for ending vocational eligibility: “The work-
er has maintained suitable employment for at least 60 days.”

* Establish criteria for reimbursement of training costs and pay-
ment of temporary disability if a worker begins training before eli-
gibility determination.

* Require vocational counselors and interns to obtain training on
the vocational assistance and reemployment assistance rules.

e Eliminate the direct experience requirement for interns.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7514; or e-mail fred.h.bruyns@state.or.us.
Rules are available on the Internet: http://www.wcd.oregon.gov/
policy/rules/rules.html

For a copy of the rules, contact publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-120-0001
Authority for Rules
The director has adopted OAR 436-120 by the director’s authority

under ORS 656.340 and 656.726(4).
Stat. Auth.: ORS 656.340(9) & 656.726(4)
Stats. Implemented: ORS 656.262(6), 656.268, 656.283(2), 656.313, 656.331(1)(b),
656.340, 656.447, 656.740, 656.745, 183 & Sec. 15, Ch. 600, OL 1985
Hist.: WCB 6-1973, f. 12-20-73, ef. 1-11-74; WCB 45-1974(Temp), f. & ef. 11-5-74; WCD
4-1975(Admin), f. 2-6-75, ef. 2-25-75; WCB 1-1976, f. 3-29-76, ef. 4-1-76; WCD 3-
1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 1-1978(Admin), f. & ef. 2-1-78; WCD
6-1980(Admin), f. 5-22-80, ef. 6-1-80; WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-
83; WCD 2-1983(Admin), f. & ef. 6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84;
Renumbered from 436-061-0003, 5-1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86;
WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95; WCD 4-
2001, f. 4-13-01, cert. ef. 5-15-01; WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0005
Definitions

Except where the context requires otherwise, the construction of these
rules is governed by the definitions given in the Workers’ Compensation
Law and as follows:

(1) “Administrative approval” means approval of the director.

(2) “Authorized return to work plan” means a completed return-to-
work plan form (Form 1081 for training or Form 1083 for direct employ-
ment), signed by the worker, the insurer, and the vocational counselor who
developed the plan.

(3)”Cost-of-living matrix™ is a chart issued annually by the director in
Bulletin 124 or in an addendum to Bulletin 124 that publishes the conver-
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sion factors, effective July 1 of each year, used to adjust for changes in the
cost-of-living rate from the date of injury to the date of calculation. The
conversion factor is based on the annual percentage increase or decrease in
the average weekly wage, as defined in ORS 656.211.

(4) “Delivered” means physical delivery to
Compensation Division during regular business hours.

(5) “Director” means the Director of the Department of Consumer
and Business Services, or the director’s delegate for the matter.

(6) “Division” refers to the Workers” Compensation Division of the
Department of Consumer and Business Services.

(7) “Employer at injury” means an employer in whose employ the
worker sustained the compensable injury, or occupational disease.

(8) “Filed” means mailed, faxed, e-mailed, delivered, or otherwise
submitted to the division in a method allowable under these rules.

(9) “Insurer” means the State Accident Insurance Fund, an insurer
authorized under ORS chapter 731 to transact workers’ compensation
insurance in Oregon, or a self-insured employer. A vocational assistance
provider acting as the insurer’s delegate may provide notices and warnings
required by OAR 436-120.

(10) “Likely eligible” means the worker will be unable to return to
regular or other suitable work with the employer-at-injury or aggravation or
is unable to perform all of the duties of the regular or suitable work and it
is reasonable to believe that the barriers are caused by the accepted condi-
tions.

(11) “Mailed” means postmarked to the last known address.

(12) “Permanent employment” is a job with no projected end date or
a job that had no projected end date at time of hire. Permanent employment
may be year-round or seasonal.

(13) “Physical Demand Characteristics of Work™ Strength Rating:
The physical demands strength rating reflects the estimated overall strength
requirements of the job, which are considered to be important for average,
successful work performance. The following definitions are used: “occa-
sionally” is an activity or condition that exists up to 1/3 of the time; “fre-
quently” is an activity or condition that exists from 1/3 to 2/3 of the time;
“constantly” is an activity or condition that exists 2/3 or more of the time.

(a) Sedentary Work (S): Exerting up to 10 pounds of force occasion-
ally or a negligible amount of force frequently to lift, carry, push, pull, or
otherwise move objects, including the human body. Sedentary work
involves sitting most of the time, but may involve walking or standing for
brief periods of time. Jobs are sedentary if walking and standing are
required only occasionally and all other sedentary criteria are met.

(b) Light Work (L): Exerting up to 20 pounds of force occasionally, or
up to 10 pounds of force frequently, or a negligible amount of force con-
stantly to move objects. Physical demand requirements are in excess of
those for Sedentary Work. Even though the weight lifted may be only a neg-
ligible amount, a job should be rated Light Work: (1) when it requires walk-
ing or standing to a significant degree; or (2) when it requires sitting most
of the time but entails pushing or pulling of arm or leg controls; or (3) when
the job requires working at a production rate pace entailing the constant
pushing or pulling of materials even though the weight of those materials is
negligible.

NOTE: The constant stress and strain of maintaining a production rate pace, espe-

cially in an industrial setting, can be and is physically demanding of a worker even

though the amount of force exerted is negligible.

(c) Medium Work (M): Exerting 20 to 50 pounds of force occasional-
ly, or 10 to 25 pounds of force frequently, or greater than negligible up to
10 pounds of force constantly to move objects. Physical demand require-
ments are in excess of those for Light Work.

(d) Heavy Work (H): Exerting 50 to 100 pounds of force occasional-
ly, or 25 to 50 pounds of force frequently, or 10 to 20 pounds of force con-
stantly to move objects. Physical demand requirements are in excess of
those for Medium Work.

(e) Very Heavy (VH): Exerting in excess of 100 pounds of force occa-
sionally, or in excess of 50 pounds of force frequently, or in excess of 20
pounds of force constantly to move objects. Physical demand requirements
are in excess of those for Heavy Work.

(14) “Reasonable cause” may include, but is not limited to, a med-
ically documented limitation in a worker’s activities due to illness or med-
ical condition of the worker or the worker’s family, financial hardship,
incarceration for less than six months, or circumstances beyond the reason-
able control of the worker. “Reasonable cause” for failure to provide infor-
mation or participate in activities related to vocational assistance will be
determined based upon individual circumstances of the case.

(15) “Reasonable labor market”: An occupation can be said to have
reasonable employment opportunities if competitively qualified workers
can expect to find equivalent jobs in the occupation within a reasonable

the Workers’
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period of time. A reasonable period of time, for workers in the majority of
occupations, would be the six months that they could collect regular unem-
ployment insurance benefits, if they were entitled to them. (Oregon
Occupational Projections Handbook, 2002-2008)

(16) “Regular employment” means the employment the worker held
at the time of the injury or at the time of the claim for aggravation, whichev-
er gave rise to the potential eligibility for vocational assistance; or, for a
worker not employed at the time of aggravation, the employment the work-
er held on the last day of work prior to the aggravation claim. If the basis
for potential eligibility is a reopening to process a newly accepted condi-
tion, “regular employment” is the employment the worker held at the time
of the injury; when the condition arose after claim closure, “regular
employment” is determined as if it were an aggravation claim.

(17) “Substantial handicap to employment,” as determined under
OAR 436-120-0340, means the worker, because of the injury or aggrava-
tion, lacks the necessary physical capacities, knowledge, skills and abilities
to be employed in suitable employment. “Knowledge,” “skills,” and “abili-
ties” have meanings as follows:

(a) “Knowledge” means an organized body of factual or procedural
information derived from the worker’s education, training and experience.

(b) “Skills” means the demonstrated mental and physical proficiency
to apply knowledge.

(c) “Abilities” means the cognitive, psychological, and physical capa-
bility to apply the worker’s knowledge and skills.

(18) “Suitable employment” or “suitable job” means employment or
a job:

(a) For which the worker has the necessary physical capacities,
knowledge, skills and abilities;

(b) Located where the worker customarily worked, or within reason-
able commuting distance of the worker’s residence. A reasonable commut-
ing distance is no more than 50 miles one-way modified by other factors
including, but not limited to:

(A) Wage of the job. A low wage may justify a shorter commute;

(B) The pre-injury commute;

(C) The worker’s physical capacities, if they restrict the worker’s abil-
ity to sit or drive for 50 miles;

(D) Commuting practices of other workers who live in the same geo-
graphic area; and

(E) The distance from the worker’s residence to the nearest cities or
towns that offer employment opportunities;

(c) That pays or would average on a year-round basis a suitable wage
as defined in section (19) of this rule;

(d) That is permanent. Temporary work is suitable if the worker’s job
at injury was temporary; and the worker has transferable skills to earn, on
a year-round basis, a suitable wage as defined in section (19) of this rule;
and

(e) Modified or new employment that results from an employer at
injury activated use of the Preferred Worker Program, under OAR 436-110,
will be considered “suitable”:

(A) Nine months from the effective date of the premium exemption if
there are no worksite modifications; or

(B) Twelve months from the date the department determines the
worksite modification is complete, or

(C) If the worker is terminated for cause; or

(D) If the worker voluntarily resigns for a reason unrelated to the
work injury.

(19) “Suitable wage” means:

(a) For the purpose of determining eligibility for vocational assis-
tance, a wage at least 80 percent of the adjusted weekly wage as defined in
OAR 436-120-0007.

(b) For the purpose of providing or ending vocational assistance, a
wage as close as possible to 100 percent of the adjusted weekly wage. This
wage may be considered suitable if less than 80 percent of the adjusted
weekly wage, if the wage is as close as possible to the adjusted weekly
wage.

(20) “Transferable skills” means the knowledge and skills demon-
strated in past training or employment that make a worker employable in
suitable new employment. More general characteristics such as aptitudes or
interests do not, by themselves, constitute transferable skills.

(21) “Vocational assistance” means any of the services, goods,
allowances and temporary disability compensation under these rules to
assist an eligible worker return to work. This does not include activities for
determining a worker’s eligibility for vocational assistance.
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(22) “Vocational assistance provider” means an insurer or other pub-
lic or private organization, registered under these rules to provide vocation-

al assistance to injured workers.
Stat. Auth.: ORS 656.340(9) & 656.726(4)
Stats. Implemented: ORS 656.340
Hist: WCB 7-1966, f. & ef. 6-30-66;WCB 6-1973, f. 12-20-73, ef. 1-11-74; WCB 45-
1974(Temp), f. & ef. 11-5-74; WCD 4-1975(Admin), f. 2-6-75, ef. 2-25-75; WCB 1-1976, f.
3-29-76, ef. 4-1-76; WCD 3-1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 1-
1978(Admin), f. & ef. 2-1-78; WCD 6-1980(Admin), f. 5-22-80, ef. 6-1-80; WCD 4-
1981(Admin), f. 12-4-81, ef. 1-1-82; WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83;
WCD 2-1983(Admin), f. & ef. 6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84;
Renumbered from 436-061-0005, 5-1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86;
WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95; WCD 6-
1996, f. 2-6-96, cert. ef. 3-1-96; WCD 23-1996, f. 12-13-96, cert. ef. 2-1-97; WCD 6-2000,
£.4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01; WCD 14-2001(Temp),
f. 12-17-01, cert. ef. 1-2-02 thru 6-30-02; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 6-
2005, f. 6-9-05, cert. ef. 7-1-05; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2010, f.
9-15-10, cert. ef. 11-15-10

436-120-0008
Administrative Review and Contested Cases

(1) Administrative review of vocational assistance matters: Under
ORS 656.340(16), a worker wanting review of any vocational assistance
matter must apply to the director for administrative review. Also, under
ORS 656.340(11) and OAR 436-120-0185(1) when the worker and insurer
are unable to agree on a vocational assistance provider, the insurer must
apply to the director for administrative review. Because effective vocation-
al assistance is best realized in a nonadversarial environment, the first
objective of the administrative review is to bring the parties to resolution
through alternative dispute resolution procedures, including mediation con-
ferences, whenever possible and appropriate. When a dispute is not
resolved through mutual agreement or dismissal, the director will close the
record and issue a Director’s Review and Order as described in subsections
(f) and (g) of this section. A worker need not be represented to request or to
participate in the administrative review process, which is as follows:

(a) The worker’s request for review must be mailed or otherwise com-
municated to the department no later than the 60th day after the date the
worker received written notice of the insurer’s action; or, if the worker was
represented at the time of the notice, within 60 days of the date the work-
er’s representative received actual notice. Issues raised by the worker where
written notice was not provided may be reviewed at the director’s discre-
tion.

(b) The worker, insurer, employer at injury, and vocational assistance
provider must supply needed information, attend conferences and meetings,
and participate in the administrative review process as required by the
director. Upon the director’s request, any party to the dispute must provide
available information within 14 days of the request. The insurer must
promptly schedule, pay for, and submit to the director any medical or voca-
tional tests, consultations, or reports required by the director. The worker,
insurer, employer at injury, or vocational assistance provider must simulta-
neously send copies to the other parties to the dispute when sending mate-
rial to the director. If necessary, the director will assist an unrepresented
worker in sending copies to the appropriate parties. Failure to comply with
this subsection may result in the following:

(A) If the worker fails to comply without reasonable cause, the direc-
tor may dismiss the administrative review as described in subsection (d); or,
the director may decide the issue on the basis of available information.

(B) If the insurer, vocational assistance provider, or employer at injury
fails to comply without reasonable cause, the director may decide the issue
on the basis of available information.

(c) At the director’s discretion, the director may issue an order of
deferral to temporarily suspend administrative review. The order of deferral
will specify the conditions under which the review will be resumed.

(d) The director may issue an order of dismissal under appropriate
conditions.

(e) The director will issue a letter of agreement when the parties
resolve a dispute within the scope of these rules. Any agreement may
include an agreement on attorney fees, if any, to be paid to the worker’s
attorney. The agreement will become effective on the 10th day after the let-
ter of agreement is issued unless the agreement specifies otherwise. Once
the agreement becomes final, the director may reconsider approval of the
agreement upon the director’s own motion or upon a motion by a party. The
director may revise the agreement or reinstate the review only under one or
more of the following conditions:

(A) One or both parties fail to honor the agreement;

(B) The agreement was based on misrepresentation;

(C) Implementation of the agreement is not feasible because of
unforeseen circumstances; or

(D) All parties request revision or reinstatement of the review.
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(f) After the parties have had the opportunity to present evidence, and
any meetings or conferences deemed necessary by the director have been
held, the director will issue a final order. The parties have 60 days from the
date the order is issued to request a hearing. An order is issued on the date
it is mailed.

(g) The director may on the director’s own motion reconsider or with-
draw any order that has not become final by operation of law. A party also
may request reconsideration of an administrative order upon an allegation
of error, omission, misapplication of law, incomplete record, or the discov-
ery of new material evidence that could not reasonably have been discov-
ered and produced during the review. The director may grant or deny a
request for reconsideration at the director’s sole discretion. A request for
reconsideration must be mailed before the administrative order becomes
final, or if appealed, before the proposed and final order is issued.

(h) During any reconsideration of the administrative review order, the
parties may submit new material evidence consistent with this rule and may
respond to such evidence submitted by others.

(i) Any party requesting reconsideration or responding to a reconsid-
eration request must simultaneously notify all other interested parties of
their contentions and provide them with copies of all additional information
presented.

(j) A request for reconsideration does not stay the 60-day time period
within which the parties may request a hearing.

(2) Attorney fees will be awarded as provided in ORS 656.385(1) and
OAR 436-001-0400 to 436-001-0440.

(3) Hearings before an administrative law judge:

(a) Under ORS 656.340(16) and 656.704(2), any party that disagrees
with an order issued under subsection (1)(f) of this rule or a dismissal
issued under subsection (1)(d) of this rule may request a hearing by filing a
request for hearing as provided in OAR 436-001-0019 within 60 days of the
mailing date of the order.

(b) Under ORS 656.704(2), any party that disagrees with an order of
dismissal based on lack of jurisdiction under subsection (1)(d) of this rule
or department denial of reimbursement for vocational assistance costs may
request a hearing by filing a request for hearing as provided in OAR 436-
001-0019 within 30 days after the party received the dismissal or written
denial.

(c) Under ORS 656.704(2), an insurer sanctioned under OAR 436-
120-0900, a vocational assistance provider or certified individual sanc-
tioned under ORS 656.340(9) and OAR 436-120-0915, a vocational assis-
tance provider denied registration under ORS 656.340(9)(a) and OAR 436-
120-0800, or an individual denied certification under ORS 656.340(9)(a)
and OAR 436-120-0810 may request a hearing by filing a request for hear-
ing as provided in OAR 436-001-0019 no later than 60 days after the party
received notification of the action.

(d) OAR 436-001 applies to the hearing.

(4) Contested case hearings of civil penalties: Under ORS 656.740 an
insurer or an employer may appeal a proposed order or proposed assess-
ment of civil penalty under ORS 656.745 and OAR 436-120-0900 as fol-
lows:

(a) The insurer or employer must send the request for hearing in writ-
ing to the administrator of the Workers’” Compensation Division. The
request must specify the grounds upon which the proposed order or assess-
ment is contested.

(b) The party must file the request with the division within 60 days
after the mailing date of the notice of the proposed order or assessment.

(c) The division will forward the request and other pertinent informa-
tion to the Hearings Division of the Workers’ Compensation Board.

(d) The Hearings Division will conduct the hearing in accordance

with ORS 656.740 and ORS chapter 183.
[ED. NOTE: Matrix referenced are available from the agency.]
Stat. Auth.: ORS 656.704(2) & 656.726(4)
Stats. Implemented: ORS 656.704, 656.340, 656.447, 656.740, 656.745
Hist.: WCD 9-1982(Admin), f. 5-28-82, ef. 6-1-82; WCD 2-1983(Admin), f. & ef. 6-30-83;
Renumbered from 436-061-0970, 5-1-85; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84;
Renumbered from 436-061-0191, 5-1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86;
WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95,
Renumbered from 436-120-0210 & 436-120-0260; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96;
WCD 23-1996, f. 12-13-96, cert. ef. 2-1-97; WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD
4-2001, f. 4-13-01, cert. ef. 5-15-01; WCD 14-2001(Temp), f. 12-17-01, cert. ef. 1-2-02 thru
6-30-02; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 14-2003(Temp), f. 12-15-03, cert.
ef. 1-1-04 thru 6-28-03; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert.
ef. 7-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 8-2007, f. 11-1-07, cert. ef. 12-
1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10
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436-120-0012
General Requirements For Notices and Warnings

(1) All notices and warnings to the worker issued under OAR 436-120
must:

(a) Be in writing, signed, and dated.

(b) State the basis for the decision.

(c) Include the effective date of each action in the heading.

(d) Cite the relevant rule(s).

(e) Include the worker’s appeal rights. All notices and warnings
except those notifying a worker of entitlement to training or deferral of
vocational assistance eligibility must contain the worker’s appeal rights in
bold type, as follows:

“If you disagree with this decision, you should contact (insert the person’s name

and the insurer name) within five days of receiving this letter to discuss your con-

cerns. If you are still dissatisfied, you must contact the Workers’ Compensation

Division within 60 days of receiving this letter or you will lose your right to

appeal this decision. A consultant with the division can talk with you about the

disagreement and, if necessary, will review your appeal. The address and tele-

phone number of the division are: Employment Services Team, Workers’

Compensation Division, P.O. Box 14480, Salem, Oregon 97309-0405; 503-947-

7816 or 1-800-452-0288 ext. 1719.”

(f) Include the telephone number of the Ombudsman for Injured
Workers: 1-800-927-1271; and

(g) Be mailed to the worker by both regular and certified mail.

(2) All copies of notices must be mailed simultaneously to the divi-
sion and to the worker’s legal representative. Failure to send a copy to the
worker’s legal representative stays the appeal period until the worker’s legal

representative receives a copy of the notice.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0600, 436-120-
0610 & 436-120-0620 [WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94,
cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 7-2002, f. 5-30-02, cert. ef.
7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05;
WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
Renumbered from 436-120-0004, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0014
Notification of Employment and Reinstatement Rights and
Responsibilities

(1) The insurer must inform a worker with a compensable injury of
the employment reinstatement rights and responsibilities under ORS chap-
ter 659A and this rule:

(a) When the claim is accepted under ORS 656.262(6);

(b) When the insurer contacts the worker under OAR 436-120-0115
about the need for vocational assistance under ORS 656.340(2); and

(c) Within five days of receiving notification that the attending physi-
cian has released the worker to go back to work, under ORS 656.340(3).

(2) The insurer must inform the employer about the worker’s reem-
ployment rights within five days of receiving notification of the attending

physician’s release of the worker to return to work, under ORS 656.340(3).
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented.: ORS 656.340
Hist.: WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0600, 436-120-
0610 & 436-120-0620 [WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94,
cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 7-2002, f. 5-30-02, cert. ef.
7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05;
WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
Renumbered from 436-120-0004, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0016
Warning Letters
(1) A warning letter can be issued at any time during the vocational
eligibility evaluation or vocational assistance process.
(2) Warning letters do not require specific language in the headings
but must include a heading clearly indicating the purpose of the warning.
(3) A warning letter must state what the worker must do, and by when,
to avoid ineligibility or the ending of eligibility or training.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0600, 436-120-
0610 & 436-120-0620 [WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94,
cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 7-2002, f. 5-30-02, cert. ef.
7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05;
WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
Renumbered from 436-120-0004, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0017
Types of Notices

When the insurer takes any of the actions listed below, it must issue
the corresponding notices, using the headings listed in this rule. If a notice
is used for more than one purpose, it must include all the headings that
apply:
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(1) The NOTICE OF ELIGIBILITY must:

(a) Include the date the worker became eligible.

(b) Inform the worker which category of vocational assistance the
insurer will provide:

(A) NOTICE OF ELIGIBILITY FOR VOCATIONAL ASSIS-
TANCE and NOTICE OF ENTITLEMENT TO TRAINING:; or

(B) NOTICE OF ELIGIBILITY FOR VOCATIONAL ASSIS-
TANCE and NOTICE OF ENTITLEMENT TO DIRECT EMPLOY-
MENT SERVICES.

(c) Include the worker’s rights and responsibilities;

(d) Include the following statement in bold type:

“You have the right to request a return-to-work plan conference if the insurer
does not approve a return-to-work plan within 90 days of determining you enti-
tled to a training plan, or within 45 days of determining you entitled to a direct
employment plan. The purpose of the conference will be to identify and remove
all obstacles to return-to-work plan completion and approval. The insurer, the
worker, the plan developer, and any other parties involved in the return-to-work
process must attend the conference. The insurer or the worker may request a
conference with the division if other delays in the vocational rehabilitation
process occur. Your request for this conference should be directed to the
Employment Services Team of the Workers’ Compensation Division. The
address and telephone number of the division are: Employment Services Team,
Workers’ Compensation Division, P.O. Box 14480, Salem, Oregon 97309-0405;
503-947-7816 or 1-800-452-0288 ext. 1719.”

(e) Include the current list of vocational assistance providers (pub-
lished with Bulletin 151), and explain that the worker and the insurer must
agree on the selection of a vocational assistance provider.

(f) Include the following language in bold type:

“If you have questions about the vocational counselor selection process, contact
(use appropriate reference to the insurer). If you still have questions, call the
Workers’ Compensation Division at 1-800-452-0288 ext. 1719.”

(g) Include information about the Preferred Worker Program.

(h) Explain what the worker can do if he or she disagrees with some-
thing the insurer does.

(i) Explain direct employment services and state the worker is not
entitled to training, if the worker is entitled to direct employment services
but not training.

(2) The NOTICE OF INELIGIBILITY FOR VOCATIONAL
ASSISTANCE must:

(a) Include information about services which may be available at no
cost from the Employment Department or the Office of Vocational
Rehabilitation Services.

(b) Include information about the Preferred Worker Program.

(c) Include a list of suitable occupations the worker can perform with-
out being retrained, if the notice is based on a finding of “no substantial
handicap.”

(3) The NOTICE OF DEFERRAL OF VOCATIONAL ASSIS-
TANCE ELIGIBILITY DETERMINATION must:

(a) Inform the worker the insurer deferred the vocational eligibility
process because the employer at injury has activated preferred worker ben-
efits.

(b) Inform the worker that, if the job with the employer at injury does
not begin on the hire date listed in the job offer letter, the worker can ask
the insurer, within 30 days, to determine vocational eligibility.

(c) Include the following language in bold type:

“If you have questions about the deferral of the vocational eligibility process,
contact (use appropriate reference to the insurer). If you still have questions con-
tact the Workers’ Compensation Division’s toll free number 1-800-452-0288 ext.
1719>

(4) The NOTICE OF DENIAL OF VOCATIONAL ASSISTANCE
BENEFITS must:

(a) Identify what vocational assistance benefits the insurer denies and
explain why. This notice is not to be used for finding a worker ineligible or
ending a worker’s eligibility for vocational assistance.

(b) Explain why the insurer denies the proposed return-to-work plan,
if the notice is used for that purpose.

(5) The NOTICE OF END OF TRAINING must:

(a) Include the date the training plan ended. The effective date is the
worker’s last date of attendance.

(b) State whether the worker is entitled to further training.

(6) The NOTICE OF END OF ELIGIBILITY FOR VOCATION-
AL ASSISTANCE must:

(a) Include the date when eligibility ended. The effective date is the
worker’s last date of eligibility.

(b) Include the reason the worker’s eligibility for vocational assis-
tance is ending. However, this notice is not required if the insurer is ending
the worker’s eligibility because the worker has given up his or her voca-
tional assistance rights through a claims disposition agreement.
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(7) The NOTICE OF SELECTION OF VOCATIONAL ASSIS-
TANCE PROVIDER, must be issued when a vocational assistance
provider is agreed upon by the worker and the insurer.

(8) The NOTICE OF CHANGE OF VOCATIONAL ASSIS-
TANCE PROVIDER, must be issued anytime there is a change in voca-
tional assistance provider.

(9) The return-to-work plan and amendments must:

(a) Be reported using Form 1081 for training, or Form 1083 for direct
employment.

(b) Indicate what the changes are and why they are necessary, if the
insurer amends the proposed plan.

(10) The Vocational Closure Report (Form 2800) must:

(a) Include the effective date for the end of eligibility.

(b) Include the reason for the end of eligibility.

(c) Include return-to-work and vocational assistance provider infor-
mation.

(d) Be issued for each eligible worker within 30 days after eligibility

ends.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stat. Impltd.: ORS 656.340
Hist.: WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0600, 436-120-
0610 & 436-120-0620 [WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94,
cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 7-2002, f. 5-30-02, cert. ef.
7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05;
WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
Renumbered from 436-120-0004, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0018
Postponement Notices

A letter informing the worker that the eligibility evaluation has been
postponed does not require specific language in the headings but must
include a heading clearly indicating the purpose of the letter and must:

(1) Explain the reason the worker’s eligibility evaluation is postponed.

(2) Explain to the worker in writing what information is necessary if
the insurer cannot complete the vocational eligibility process because it
needs more information. In that case, the insurer must state when it expects
to determine eligibility or make a decision.

(3) Explain, if the worker has accepted a job offer from the employer
at injury, that if the job does not begin on the hire date listed in the job offer
letter, the worker can ask the insurer within 30 days to determine vocation-
al eligibility.

(4) Be mailed to the worker within 14 days of the insurer receiving
notification that the worker is likely eligible for vocational assistance.

(5) Include the following language in bold type:

“If you have questions about the postponement of the vocational eli-
gibility process, contact (use appropriate reference to the insurer). If you
still have questions contact the Workers’ Compensation Division’s toll free

number 1-800-452-0288 ext. 1719.7
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0600, 436-120-
0610 & 436-120-0620 [WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94,
cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 7-2002, f. 5-30-02, cert. ef.
7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05;
WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
Renumbered from 436-120-0004, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0115
Conditions Requiring Completion of a Vocational Eligibility
Evaluation

(1) When conditions in ORS 656.340(1) are met, the insurer is
required to do an eligibility evaluation.

(2) Even if conditions in (1) are met, the insurer is not required to do
an eligibility evaluation if the worker is deceased, the worker has a perma-
nent total disability award, or the worker’s claim is reopened under a
Board’s Own Motion.

(3) Nothing in these rules prevents an insurer from finding a worker
eligible and providing vocational assistance at any time.

(4) If the insurer receives a request for vocational assistance from the
worker and the insurer is not required to determine eligibility, the insurer
must notify the worker in writing, within 14 days of the request. The notice
must include at least:

(a) The reason(s) an eligibility determination is not required;

(b) The circumstances that, if present, would trigger a requirement to
determine eligibility; and

(c) Instructions to contact the division at 503-947-7816 or 1-800-452-
0288 ext. 1719 with questions about vocational assistance eligibility

requirements and procedures.
Stat. Auth.: ORS 656.340, 656.726(4)
Stats. Implemented.: ORS 656.340
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Hist.: WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; Renumbered from 436-061-0111, 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; WCD 11-1987, f. 12-17-87, ef. 1-1-88,
Renumbered from 436-120-0060; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95, Renumbered
from 436-120-0035; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 6-2000, f. 4-27-00, cert.
ef. 6-1-00, Renumbered from 436-120-0330 & 436-120-0370; WCD 4-2001, f. 4-13-01, cert.
ef. 5-15-01; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-
04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD
8-2007, f. 11-1-07, cert. ef. 12-1-07; Renumbered from 436-120-0320 by WCD 3-2009, f.
12-1-09, cert. ef. 1-1-10; WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0165
End of Eligibility for Vocational Assistance

A worker’s eligibility ends when any of the following conditions
apply:

(1) Based on new information that did not exist or that could not have
been obtained with reasonable effort at the time the insurer determined eli-
gibility, the worker no longer meets the eligibility requirements.

(2) The worker has maintained suitable employment for at least 60
days.

(3) The worker, prior to beginning an authorized return-to-work plan,
refused an offer of suitable employment. If the employer-at-injury offers
employment to a non-medically stationary worker, the offer must be made
in accordance with OAR 436-060.

(4) The worker, prior to beginning an authorized return-to-work plan,
left suitable employment after the injury or aggravation for a reason unre-
lated to the limitations caused by the injury.

(5) The worker, prior to beginning an authorized return-to-work plan,
refused or failed to make a reasonable effort in available light-duty work
intended to result in suitable employment. Prior to ending eligibility, the
insurer must document the existence of one or more suitable jobs that
would be available for the worker after completion of the light-duty work.
If the employer-at-injury offers such employment to a non-medically sta-
tionary worker, the offer must be made in accordance with OAR 436-060.

(6) The worker, after completing an authorized training plan, refused
an offer of suitable employment.

(7) The worker declined or became unavailable for vocational assis-
tance. The insurer must determine if the reasons are for reasonable or
unreasonable cause prior to ending the worker’s eligibility. If the reason
was for incarceration, this reason must be cited in the notice to the worker.
Declining vocational assistance to accept modified or new employment that
results from an employer-at-injury activated use of the Preferred Worker
Program, under OAR 436-110, is reasonable cause.

(8) The worker refused a suitable training site after the vocational
counselor and worker have agreed in writing upon a return-to-work goal.

(9) The worker failed after written warning to participate in the devel-
opment or implementation of a return-to-work plan. No written warning is
required if the worker fails to attend two consecutive training days and fails,
without reasonable cause, to notify the vocational counselor or the insurer
by the close of next business day.

(10) The worker’s lack of suitable employment cannot be resolved by
providing vocational assistance. This includes circumstances in which the
worker cannot benefit from, or participate in, vocational assistance because
of medical conditions unrelated to the injury.

(11) The worker misrepresented information relevant to providing
vocational assistance.

(12) The worker refused after written warning to return property pro-
vided by the insurer or reimburse the insurer as required. No vocational
assistance will be provided under subsequent openings of the claim until
the worker returns the property or reimburses the funds.

(13) The worker misused funds provided for the purchase of property
or services. No vocational assistance will be provided under subsequent
openings of the claim until the worker reimburses the insurer for the mis-
used funds.

(14) After written warning the worker continues to harass any partic-
ipant to the vocational process. This section does not apply if such behav-
ior is the result of a documented medical or mental condition.

(15) The worker entered into a claim disposition agreement and dis-
posed of vocational rights. The parties may agree in writing to suspend
vocational services pending approval by the Workers’ Compensation Board.
The insurer must end eligibility when the Worker’s Compensation Board
approves the claims disposition agreement that disposes of vocational assis-
tance rights. No notice regarding the end of eligibility is required.

(16) The worker received maximum direct employment services and

is not entitled to other categories of vocational assistance.
Stat. Auth.: ORS 656.340, 656.726(4)
Stats. Implemented: ORS 656.340
Hist.. WCD 11-1982(Temp), f. 12-29-82 eff. 1/1/83; WCD 2-1983, 6-30-83, eff. 6-30-83;
WCD 5-1983, 12-14-83, eff. 1-1-84; Renumbered from 436-061-0126, 5-1-85; WCD 7-
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1985, 12-12-85, eff. 1/1/86; Renumbered from 436-120-0090, WCD 11-1987, 12-17-87, eff.
1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95, Renumbered from 436-120-0045; WCD
6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-2001,
f.4-13-01, cert. ef. 5-15-01; WCD 14-2001(Temp), f. 12-17-01, cert. ef. 1-2-02 thru 6-30-02;
WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 3-2004, f. 3-5-04, cert. ef. 4-1-04; WCD 6-
2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; Renumbered
from 436-120-0350 by WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2010, f. 9-15-10,
cert. ef. 11-15-10

436-120-0400
Selection of Category of Vocational Assistance

(1) The insurer must select one of the following categories of voca-
tional assistance before referring a worker to a vocational assistance
provider:

(a) Direct employment services, if the worker has the necessary trans-
ferable skills to obtain suitable new employment.

(b) Training, if the worker needs training in order to return to employ-
ment which pays a wage significantly closer to 100 percent of the adjusted
weekly wage. “Significantly closer” may vary depending on several factors,
including, but not limited to, the worker’s wage at injury, adaptability,
skills, geographic location, limitations and the potential for the worker’s
income to increase with time as the result of training.

(2) The insurer must notify the worker of the category selection and
the reason for the selection.

(3) The insurer must reconsider the category of vocational assistance
within 30 days of the insurer’s knowledge of a change in circumstances
including, but not limited to:

(a) A change in the worker’s permanent limitations;

(b) A change in the labor market; or

(c) The category of vocational assistance proves to be inappropriate.

(4) The insurer must notify the worker immediately if the reconsider-
ation in section (3) results in a change in the vocational assistance catego-
ry.

Y Stat. Auth.: ORS 656.340(9) & 656.726(4)

Stats. Implemented: ORS 656.340(7)

Hist: WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95,

Renumbered from 436-120-0083 & 0085; WCD 6-1996, . 2-6-96, cert. ef. 3-1-96; WCD 6-

2000, f. 4-27-00, cert. ef. 6-1-00; WCD 6-2005, . 6-9-05, cert. ef. 7-1-05; WCD 8-2007, f.

11-1-07, cert. ef. 12-1-07; WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0430
Direct Employment

(1) If the insurer determines the worker is entitled to direct employ-
ment services, the insurer must provide an eligible worker with at least four
months of direct employment services.

(2) Direct employment services must be provided by a certified voca-
tional counselor.

(3) Direct employment services must begin on the date the insurer
approves a direct employment plan, or on the completion date of an author-
ized training plan.

(4) Direct employment services may include, but are not limited to:

(a) Employment counseling.

(b) Job search skills instruction, which teaches workers how to write
resumes, research the job market, locate suitable new employment, com-
plete employment applications, interview for employment, and develop
other skills related to obtaining suitable new employment.

(c) Job development with related return-to-work activities, which
helps the worker contact appropriate prospective employers.

(d) Job analysis.

(5) The insurer must provide return-to-work follow-up for at least 60
days after the worker becomes employed to ensure the work is suitable and
to provide any necessary assistance that enables the worker to continue the

employment.

Stat. Auth.: ORS 656.340(9) & 656.726(4)

Stats. Implemented: ORS 656.340(7)

Hist.: WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; Renumbered from 436-061-0060, 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; WCD 11-1987, f. 12-17-87, ef. 1-1-88,
Renumbered from 436-120-0030; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95; WCD 6-2000,
f. 4-27-00, cert. ef. 6-1-00, Renumbered from 436-120-0075 & 436-120-0083; WCD 14-
2001(Temp), f. 12-17-01, cert. ef. 1-2-02 thru 6-30-02; WCD 7-2002, f. 5-30-02, cert. ef. 7-
1-02; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07;
WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0443
Training

(1) Training services include but are not limited to plan development,
training, monthly monitoring of training progress, and job placement serv-
ices.

(2) The training plan must be developed and monitored by a certified
vocational counselor.
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(3) The selection of plan objectives and the kind of training must
attempt to minimize the length and cost of training necessary to prepare the
worker for suitable employment.

(4) If there are any changes made to the original training plan, an
addendum to Form 1081 — Return to Work Plan must be completed, signed
by all parties, and submitted to the director.

(5) Basic education may be offered, with or without other training
components, to raise the worker’s education to a level to enable the worker
to obtain suitable employment.

(6) On-the-job training prepares the worker for permanent, suitable
employment with the training employer and for employment in the labor
market at large. On-the-job training must be considered first in developing
a training plan.

(7) Occupational skills training is offered through a community col-
lege, based on a predetermined curriculum, at the training employer’s loca-
tion.

(8) Formal training may be offered through a vocational school
licensed by an appropriate licensing body, community college, or other
post-secondary educational facility that is part of a state system of higher
education.

(9) Rehabilitation facilities training provides evaluation, training, and
employment for severely disabled individuals.

(10) Notwithstanding OAR 436-120-0145(2), the director may order
the insurer, or the insurer may elect, to provide training outside Oregon if
such training would be more timely, appropriate, or cost effective than other
alternatives.

(11) Training status continues during the following breaks:

(a) A regularly scheduled break of not more than six weeks between
fixed school terms;

(b) A break of not more than two weeks between the end of one kind
of training and the start of another for which the starting date is flexible; or

(c) A period of illness or recuperation that does not prevent comple-
tion of the training by the planned date.

(12) A worker actively engaged in training must receive temporary
disability compensation under ORS 656.268 and ORS 656.340.

(13) Temporary disability compensation is limited to 16 months
unless extended to 21 months by the insurer. In no event will temporary dis-
ability compensation during training be paid for more than 21 months.

(14) Training costs may be paid for periods longer than 21 months.
Reasons for extending training may include but are not limited to:

(a) Reasons beyond the worker’s control.

(b) An “exceptional disability,” defined as a disability equal to or
greater than the complete loss, or loss of use, of both legs. Exceptional dis-
ability also includes brain injury that results in impairment equal or greater
than Class III as defined in OAR 436-035.

(c) An “exceptional loss of earning capacity” exists when no suitable
training plan of 16 months or less is likely to eliminate the worker’s sub-
stantial handicap to employment. The extension must allow the worker to
obtain a wage as close as possible to the worker’s adjusted weekly wage
and at least 10 percent greater than could be expected with a shorter train-
ing program.

(15) An eligible worker is entitled to four months of job placement
assistance after completion of training.

(16) When the worker returns to work following training, the insurer
must monitor the worker’s progress for at least 60 days to assure the suit-

ability of the employment before ending eligibility.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; Renumbered from 436-061-0060, WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; Renumbered from 436-120-0030, WCD
11-1987, f. 12-17-87, ef. 1-1-88; Renumbered from 436-120-0075 & 436-120-0085, WCD
10-1994, f. 11-1-94, cert. ef. 1-1-95; Renumbered from 436-120-0450 & 436-120-
0460,WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01;
WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; Renumbered
from 436-120-0440, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0445
Training Requirements

(1) Basic education is limited to six months.

(2) On-the-Job Training

(a) Training time is limited to 12 months.

(b) The insurer must reimburse the training employer for a portion of
the worker’s wages.

(c) The on-the-job training contract between the training employer,
the insurer, and the worker must include, but is not limited to:

(A) The worker's name;
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(B) The employer's legal business name;

(C) The employer’s current workers’ compensation insurance policy
number;

(D) The name of the individual providing the training;

(E) The training plan start and end dates;

(F) The job title and duties;

(G) The skills to be taught;

(H) The base wage and the terms of wage reimbursement;

(I) An agreement that the employer will pay all taxes normally paid
on the entire wage and will maintain workers' compensation insurance for
the trainee; and

(J) An acknowledgement that the training may not prepare the work-
er for jobs elsewhere, if the training prepares a worker for a job unique to
the training site.

(d) The insurer must pay temporary disability compensation as pro-
vided in ORS 656.268.

(e) Absent a need to accommodate the worker’s documented medical
condition or class schedule, the worker’s schedule must be the same as for
a regular full-time employee.

(3) Occupational Skills Training

(a) Training is limited to 12 months.

(b) The training is primarily for the worker’s benefit. The worker does
not receive wages.

(c) Training does not establish any employer-employee relationship
with the training employer. The training employer makes no guarantee of
employing the worker when the training is completed.

(d) The training employer has a sufficient number of employees to
accomplish its regular work and the training of the worker, and the worker
does not displace an employee.

(e) Absent a need to accommodate the worker’s documented medical
condition or class schedule, the worker’s schedule must be the same as for
a regular full-time employee.

(4) Formal Training

(a) Training time is limited to 16 months unless extended by the insur-
er.

(b) Course load must be consistent with the worker's abilities, limita-
tions, and length of time since the worker last attended school.

(c) Courses must relate to the vocational goal.

(5) If the worker begins training before eligibility determination, and
then the insurer finds the worker eligible for vocational assistance and the
insurer finds the worker’s training suitable, the insurer may elect, or the
director may order the insurer, to reimburse the worker for costs required
by that training and verified by the insurer or the director, including tem-

porary disability as required under ORS 656.268 and 656.340.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; Renumbered from 436-061-0060, WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; Renumbered from 436-120-0030, WCD
11-1987, f. 12-17-87, ef. 1-1-88; Renumbered from 436-120-0075 & 436-120-0085, WCD
10-1994, f. 11-1-94, cert. ef. 1-1-95; Renumbered from 436-120-0450 & 436-120-
0460,WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01;
WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; Renumbered
from 436-120-0440, WCD 5-2010, . 9-15-10, cert. ef. 11-15-10

436-120-0447
Ending a Return to Work Plan

(1) Training must end if:

(a) The worker has successfully completed training;

(b) The worker’s eligibility has ended under OAR 436-120-0165; or

(c) The worker is not enrolled and actively engaged in the training.

(2) The training plan must be re-evaluated when:

(a) A change occurs in the worker’s limitations that may render the
training inappropriate.

(b) The worker’s training performance is unsatisfactory and training
is not likely to result in employment in that field.

(A) In an academic program, the worker’s training performance is
unsatisfactory when the worker fails to maintain at least a 2.00 grade point
average for at least two grading periods, or fails to complete the minimum
credit hours required under the training plan.

(B) The vocational counselor must report any unsatisfactory perform-
ance and the insurer must give the worker a written warning of the possible
end of training at the first indication of unsatisfactory performance.

(3) The insurer will not provide any further training to a worker who

has completed one training plan unless there is reasonable cause to do so.
Stat. Auth.: ORS 656.340(9), 656.726(4)
Stats. Implemented: ORS 656.340
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Hist.: WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; Renumbered from 436-061-0060, WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; Renumbered from 436-120-0030, WCD
11-1987, f. 12-17-87, ef. 1-1-88; Renumbered from 436-120-0075 & 436-120-0085, WCD
10-1994, f. 11-1-94, cert. ef. 1-1-95; Renumbered from 436-120-0450 & 436-120-
0460,WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01;
WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; Renumbered
from 436-120-0440, WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0500
Return-to-Work Plans: Development and Implementation

(1) A return-to-work plan should be a collaborative effort between the
vocational counselor and the injured worker, and should include all the
rights and responsibilities of the worker, the insurer, and the vocational
counselor. Prior to submitting the plan to the insurer, the vocational coun-
selor must review the plan and plan support with the worker. Certain infor-
mation may be excluded, as allowed by OAR 436-010. The injured worker
must be given the opportunity to review the plan with the worker’s repre-
sentative prior to signing it. The vocational assistance provider must con-
firm the worker’s understanding of and agreement with the plan by obtain-
ing the worker’s signature. The counselor must submit copies signed by the
vocational counselor and the worker to all parties. If the insurer lacks suf-
ficient information to make a decision, the insurer must advise the parties
what information is needed and when it expects to make a decision.

(2) If the insurer does not approve a return-to-work plan within 90
days of determining the worker is entitled to a training plan, or within 45
days of determining the worker is entitled to a direct employment plan, the
insurer must contact the division within five days to schedule a conference.
The purpose of the conference will be to identify and remove all obstacles
to return-to-work plan completion and approval. The insurer, the worker,
the plan developer, and any other parties involved in the return-to-work
process must attend the conference. The conference may be postponed for
a period of time agreeable to the parties. The insurer or the worker may
request a conference with the division if other delays in the vocational reha-
bilitation process occur.

(3) If, during development of a return-to-work plan, an employer
offers the worker a job, the insurer must perform a job analysis, obtain
approval from the attending physician, verify the suitability of the wage,
and confirm the offer is for a bona fide, suitable job as defined in OAR 436-
120-0005. If the job is suitable, the insurer must help the worker return to
work with the employer. The insurer must provide return-to-work follow-
up during the first 60 days after the worker returns to work. If return to
work with the employer is unfeasible or, during the 60-day follow-up the
job proves unsuitable, the insurer must immediately resume development of
the return-to-work plan.

(4) If the vocational goal or category of assistance is later changed,
the insurer must amend the plan. All amendments to the plan must be ini-

tialed by the insurer, vocational assistance provider, and the worker.
Stat. Auth.: ORS 656.340(9) & 656.726(4)
Stats. Implemented: ORS 656.340(9)
Hist.: WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; Renumbered from 436-061-0172, 5-1-
85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; WCD 11-1987, f. 12-17-87, ef. 1-1-88;
WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95, Renumbered from OAR 436-120-0105 & 436-
120-0170; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 23-1996, f. 12-13-96, cert. ef. 2-1-
97; Renumbered from 436-120-0600, WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-
2001, f. 4-13-01, cert. ef. 5-15-01; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 3-2004,
f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, f. 6-9-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07,
cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2010, f. 9-15-10, cert. ef.
11-15-10

436-120-0720
Fee Schedule and Conditions for Payment of Vocational Assistance
Costs

(1) The director has established the following fee schedule for pro-
fessional costs and direct worker purchases. The schedule sets maximum
spending limits per claim opening for each category; however, the insurer
may spend more than the maximum limit if the insurer determines the indi-
vidual case so warrants. Spending limits are to be adjusted annually, effec-
tive July 1. The annual adjustment is based on the conversion factor
described in OAR 436-120-0005 and published with the cost-of-living
matrix.

(2) For workers found to have an exceptional disability or exception-
al loss of earning capacity as defined in OAR 436-120-0443 the fee sched-
ule spending limits for the Training category and DE/Training Combined
category listed below must be increased by 30%.

(3) Amounts include professional costs, travel/wait, and other travel
expenses: [Table not included. See ED. NOTE.]

(4) Wage reimbursement for on-the-job training contracts are not cov-
ered by the fee schedule.
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(5) Services and direct worker purchases provided after eligibility
ends to complete a plan or employment is subject to the maximum amounts
in effect at the time of closure.

(6) The insurer must pay, within 60 days of receipt, the vocational
assistance provider’s billing for services provided under the insurer-voca-
tional assistance provider agreement. The insurer must not deny payment
on the grounds the worker was not eligible for the assistance if the voca-
tional assistance provider performed the services in good faith without
knowledge of the ineligibility.

(7) An insurer entitled to claims cost reimbursement under OAR 436-
110 for services provided under OAR 436-120 is subject to the following
limitations:

(a) Optional services are not reimbursable.

(b) The insurer must obtain the director’s approval in advance for any
waiver of the provisions of OAR 436-120.

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 656.340(9) & 656.726(4)

Stats. Implemented: ORS 656.340 & 656.258

Hist.: WCD 6-1980(Admin), f. 5-22-80, ef. 6-1-80; WCD 4-1981(Admin), f. 12-4-81, ef. 1-
1-82; WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83; WCD 2-1983(Admin), f. & ef.
6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84; Renumbered from 436-061-0120, 5-
1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86; WCD 11-1987, f. 12-17-87, ef. 1-1-88
; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95, Renumbered from 436-120-0070 & 436-120-
0215; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00;
WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD
3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 6-2005, . 6-9-05, cert. ef. 7-1-05; WCD 8-2007, f.
11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2010, f. 9-15-
10, cert. ef. 11-15-10

436-120-0820
Renewal of Certification

(1) A certified individual must renew their certification every five
years by submitting the following documentation to the director no later
than 30 days prior to the end of their certification period:

(a) Current certification by the Commission on Rehabilitation
Counselor Certification (CRCC) or the Commission for Case Managers
Certification (CCMC) or the Certification of Disability Management
Specialists Commission (CDMSC) and six hours of training on the Oregon
vocational assistance and reemployment assistance rules; or

(b) Verification of a minimum of 60 hours of continuing education
units under this rule within the five years prior to renewal.

(A) At least eight hours must be for training in ethical practices in
rehabilitation counseling.

(B) At least six hours of training must be on the Oregon vocational
assistance and reemployment assistance rules. Individuals already certified
on the effective date of these rules will have no less than one year to com-
plete this requirement.

(2) The department will accept continuing education units for training
approved by the CRCC, CCMC or the CDMSC; courses in or related to
psychology, sociology, counseling, and vocational rehabilitation, if given
by an accredited institution of higher learning; training presented by the
department pertaining to OAR 436-120, 436-105, and 436-110; and any
continuing education program certified by the department for vocational
rehabilitation providers. Sixty minutes of continuing education will count
as one unit, except as noted in section (3) of this rule.

(3) In the case of college course work, the department will grant cred-
it only for grades of C or above and will multiply the number of credit hours
by six to establish the number of continuing education units.

(4) Failure to meet the requirements of this section will cause an indi-
vidual’s certification to expire. Such an individual may reapply for certifi-

cation upon completion of the required 60 hours of continuing education.
Stat. Auth.: ORS 656.340(9) & 656.726(4)
Stats. Implemented: ORS 656.340
Hist.: WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96;
WCD 6-2000, f. 4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01; WCD
7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009,
f.12-1-09, cert. ef. 1-1-10; WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

436-120-0830
Classification of Vocational Assistance Staff

Individuals providing vocational assistance will be classified as fol-
lows:

(1) Vocational Rehabilitation Counselor certification allows the indi-
vidual to determine eligibility and provide vocational assistance services.
Vocational Rehabilitation Counselor certification requires:

(a) Certification by the following national certifying organizations:
Commission on Rehabilitation Counselor Certification (CRCC), the
Commission for Case Managers Certification (CCMC), or the Certification
of Disability Management Specialists Commission (CDMSC);
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(b) A master’s degree in vocational rehabilitation counseling and at
least six months of direct experience;

(c) A master’s degree in psychology, counseling, or a field related to
vocational rehabilitation, and 12 months of direct experience; or

(d) A bachelor’s or higher degree and 24 months of direct experience.
Thirty-six months of direct experience may substitute for a bachelor’s
degree.

(2) Vocational Rehabilitation Intern certification allows an individual
who does not meet the requirements for certification as a Vocational
Rehabilitation Counselor the opportunity to gain direct experience.
Vocational Rehabilitation Intern certification requires a master’s degree in
psychology, counseling, or a field related to vocational rehabilitation; or a
bachelor’s degree and at least six hours of training on the Oregon vocation-
al assistance and reemployment assistance rules. Thirty-six months of
direct experience may substitute for a bachelor’s degree. The Vocational
Rehabilitation Intern certification is subject to the following conditions:

(a) The intern must be supervised by a certified Vocational
Rehabilitation Counselor who must co-sign and assume responsibility for
all the intern’s eligibility determinations, return-to-work plans, vocational
and billing reports.

(b) When the intern has met the experience requirements, the intern
may apply for certification as a Vocational Rehabilitation Counselor.

(3) Return-to-Work Specialist certification allows the person to pro-
vide job search skills instruction, job development, return-to-work follow-
up, labor market search, and to determine eligibility for vocational assis-
tance, except where such determination requires a judgment as to whether
the worker has a substantial handicap to employment. This certification
requires 24 months of direct experience. Full-time (or the equivalent) addi-
tional college coursework in psychology, counseling, education, a human
services related field, or a field related to vocational rehabilitation may sub-
stitute for up to 18 months of direct experience, on a month-for-month
basis. To conduct only labor market research/or job development does not
require certification when conducted under the supervision of a certified
vocational rehabilitation counselor.

(4) To meet the direct experience requirements for Vocational
Rehabilitation Counselor, the individual must:

(a) Perform return-to-work plan development and implementation for
the required number of months; or

(b) Perform three or more of the qualifying job functions listed in
paragraphs (A) through (J) of this subsection for the required number of
months, with at least six months of the experience in one or more of func-
tions listed in paragraphs (A) through (D) of this subsection. The qualify-
ing job functions are:

(A) Return-to-work plan development and implementation;

(B) Employment counseling;

(C) Job development;

(D) Early return-to-work assistance which must include working
directly with workers and their employers;

(E) Vocational testing;

(F) Job search skills instruction;

(G) Job analysis;

(H) Transferable skills assessment or employability evaluations;

(I) Return-to-work plan review and approval; or

(J) Employee recruitment and selection for a wide variety of occupa-
tions.

(5) To meet the direct experience requirements for Vocational
Rehabilitation Intern or Return-to-Work Specialist, the individual must:

(a) Perform return-to-work plan development and implementation for
the required number of months; or

(b) Perform three or more of the qualifying job functions listed in
paragraphs (4)(b)(A) through (J) of this rule for the required number of
months.

(6) To receive credit for direct experience, the individual must:

(a) Perform one or more of the qualifying job functions listed in para-
graphs (4)(b)(A) through (J) of this rule at least 50 percent of the work time
for each month of direct experience credit. Qualifying job functions per-
formed in a job that is less than full time will be prorated. For purposes of
this rule, full time will be 40 hours a week. An individual will not receive
credit for any function performed less than 160 hours.

(b) Provide any documentation required by the director, including
work samples. The director may also require verification by the individual’s
past or present employers.

(7) All degrees must be from accredited institutions and documented

by a copy of the transcript(s) with the application for certification.
Stat. Auth.: ORS 656.340(9) & 656.726(4)
Stats. Implemented: ORS 656.340
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Hist.. WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95,
Renumbered from 436-120-0205; WCD 6-1996, f. 2-6-96, cert. ef. 3-1-96; WCD 6-2000, f.
4-27-00, cert. ef. 6-1-00; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 3-2004, f. 3-5-04
cert. ef. 4-1-04; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef.
1-1-10; WCD 5-2010, f. 9-15-10, cert. ef. 11-15-10

Department of Corrections
Chapter 291

Rule Caption: Presentence Reports.

Adm. Order No.: DOC 10-2010

Filed with Sec. of State: 9-8-2010

Certified to be Effective: 9-8-10

Notice Publication Date: 5-1-2010

Rules Amended: 291-038-0005, 291-038-0015

Subject: The rule change is needed to implement Or Laws 2005 Ch
473 (SB 914(2005)). That legislation directs the Oregon Department
of Corrections to require that a presentence report provide an analy-
sis of the disposition most likely to reduce the defendant’s criminal
conduct, explain why the disposition would have such an effect, and
provide an assessment of the availability to the defendant of relevant
programs and treatment. The Criminal Justice Commission is amend-
ing its rule pertaining to Presentence Reports to be consistent changes
adopted by the Department of Corrections to implement SB 914.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-038-0005
Authority, Purpose and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 137.077, 137.079,
144.120, 144.185, 144.791, 179.040, 423.020, 423.030, and 423.075.

(2) Purpose: The purpose of this rule is to establish the criteria for a
uniform presentence report format for use by the sentencing court and the
Board of Parole and Post-Prison Supervision in accordance with require-
ments of ORS 144.791. If no presentence report is prepared, the
Department of Corrections shall prepare a report of similar content for the
Board of Parole and Post-Prison Supervision in accordance with ORS
144.185.

(3) Policy: The Department of Corrections realizes the importance of
identifying and reporting current and valid information concerning convict-
ed offenders; further, it is imperative that the preparation and presentation
of this information is accomplished in a standard, consistent manner and
meets the requirements specified in ORS 144.791. The presentence report
shall provide information such that it is a useful tool in the supervision and

management of the offender and in reducing future criminal conduct.
Stat. Auth.: ORS 137.077, 137.079, 144.120, 144.185, 144.791, 179.040, 423.020, 423.030
& 423075
Stats. Implemented: ORS 137.077, 137.079, 144.120, 144.185, 144.791, 179.040, 423.020,
423.030 & 423.075
Hist.: CD 32-1986, f. & ef. 9-19-86; DOC 9-1998, f. 4-17-98, cert. ef. 5-1-98; DOC 10-2010,
f. & cert. ef. 9-8-10

291-038-0015
Procedures

(1) When a person is convicted of a felony and the court requests a
presentence report, the county community corrections office shall furnish a
presentence report to the sentencing court.

(2) If a presentence report has previously been prepared with respect
to the defendant, the local community corrections office shall furnish a
copy of that report, and a supplemental report bringing it up to date, to the
sentencing court.

(3) The presentence report shall include:

(a) A summary of the factual circumstances of the crime or crimes of
conviction and an appropriate classification of each crime of conviction on
the crime seriousness scale in accordance with Criminal Justice
Commission rules OAR 213-017-000 to 213-017-0011. If the crime of con-
viction is subclassified in accordance with Criminal Justice Commission
rules 291-018-0000 to 2913-018-0090 and 213-019-0000 to 213-019-0015,
the presentence report shall state the factual circumstances that justify the
proposed subclassification.

(b) A listing of all prior adult felony and Class A misdemeanor con-
victions and all prior juvenile adjudications and an assessment of the appro-
priate classification of the criminal history on the Criminal History Scale in
accordance with Criminal Justice Commission rules OAR 213-004-0006 to
213-004-0013.

Oregon Bulletin

56

(c) An analysis of the disposition that is most likely to reduce the
defendant’s criminal conduct and why such disposition would have the
desired effect.

(d) An assessment of the availability to the defendant of any relevant
programs or treatment, both in and out of custody, whether provided by the
Department of Corrections or another entity.

(e) A proposed grid block classification for each crime of conviction
and the presumptive sentence for each crime of conviction.

(A) If the proposed grid block classification is a grid block above the
dispositional line, the presentence report shall state the presumptive prison
term range and the presumptive duration of post-prison supervision.

(B) If the proposed grid block classification is grid block 8-G, 8-H, or
8-1, the presentence report shall state whether the offender is eligible for an
optional probationary sentence. If the offender is eligible, the presentence
report may include a recommendation that an optional probationary sen-
tence be imposed with a further recommendation for the appropriate condi-
tions of probation designed to reduce future criminal conduct.

(C) If the proposed grid block classification is a grid block below the
dispositional line, the presentence report shall provide the following infor-
mation:

(i) The presumptive term of probation;

(ii) The maximum number of custody units that may be imposed and
the number of custody units that may be used to impose jail time as part of
the probationary sentence;

(iii) A recommendation for the appropriate conditions of probation
including both custody and non-custody conditions; and

(iv) Any other information relevant to the imposition of a presumptive
sentence as provided by these rules.

(f) Contain a recommendation as to whether a departure from the
guidelines is appropriate. If the recommendation is made, the presentence
report shall indicate the aggravating or mitigating factors upon which the
departure recommendation is made. Such recommendations shall be con-
sistent with the requirements for departures as defined by Criminal Justice
Commission rule OAR 213-008-0007.

(g) Contain recommendations with respect to the sentencing of the
defendant, including incarceration or alternatives to incarceration, restitu-
tion, special conditions, in-custody or community-based treatment pro-
grams, and post-prison supervision.

(h) Contain such additional information as the court may request upon
consultation with the district attorney and the defendant or defense counsel.
All recommendations shall be for the information of the court and shall not

limit the sentencing authority of the court.
[ED. NOTE: Attachments referenced are available from the agency.]
Stat. Auth.: ORS 137.077, 137.079, 144.120, 144.185, 144.791, 179.040, 423.020, 423.030
& 423.075
Stats. Implemented: ORS 137.077, 137.079, 144.120, 144.185, 144.791, 179.040, 423.020,
423.030 & 423.075
Hist.: CD 32-1986, f. & ef. 9-19-86; DOC 9-1998, f. 4-17-98, cert. ef. 5-1-98; DOC 10-2010,
f. & cert. ef. 9-8-10

Rule Caption: Disabled — ADA and Employment with the Oregon
Department of Corrections.

Adm. Order No.: DOC 11-2010

Filed with Sec. of State: 9-8-2010

Certified to be Effective: 9-8-10

Notice Publication Date: 5-1-2010

Rules Repealed: 291-059-0010, 291-059-0020, 291-059-0030
Subject: The Oregon Department of Corrections administers State
HR Policy 50.020.10, ADA and Reasonable Accommodation in
Employment as the agency’s policy for compliance with the Amer-
icans with Disabilities Act (ADA). The Department proposes to
repeal these rules since the content is covered in a statewide HR pol-
icy.

Rules Coordinator: Janet R. Worley — (503) 945-0933

Rule Caption: Active and Inactive Probation Supervision for
Offenders.

Adm. Order No.: DOC 12-2010

Filed with Sec. of State: 9-8-2010

Certified to be Effective: 9-8-10

Notice Publication Date: 5-1-2010

Rules Amended: 291-206-0005,291-206-0010, 291-206-0015,291-
206-0020, 291-206-0025
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Rules Repealed: 291-206-0005(T), 291-206-0010(T), 291-206-
0015(T), 291-206-0020(T), 291-206-0025(T)

Subject: Amendment of these rules is necessary provide further clar-
ification for implementation of Or Laws 2009 Ch. 660 (HB 3508),
which allows an offender sentenced to probation to be eligible for a
reduction on the period of active probation for compliance with the
conditions of probation and the offenders supervision plan. Modifi-
cation of these rules includes defining compliance with conditions
of probation and the supervision plan, explaining the process for
placing an offender on inactive supervision, and clarifying that the
rules apply to offenders convicted of a crime committed before July
1,2011, and who are on probation on or after February 24, 2010.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-206-0005
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 179.040, 423.020,
423.030,423.075,423 478, 423 483, 423.525, and 423.530.

(2) Purpose: The purpose of these rules is to describe the manner in
which an offender sentenced to probation under the rules of the Oregon
Criminal Justice Commission may be placed on inactive supervision or
returned to active supervision in accordance with the provisions of Or Laws
2009 Ch 660.

(3) Policy:

(a) It is the policy of the Department of Corrections that eligible
offenders sentenced to probation may be considered by the supervisory
authority for a reduction in the period of active probation for compliance
with conditions of probation and their supervision plan pursuant to Or Laws
2009 Ch 660, as provided in these rules.

(b) Offenders whose supervision has been transferred to another state
under the Interstate Compact for Adult Offender Supervision are ineligible
for inactive probation under these rules.

(c) These rules apply to offenders convicted of a crime committed
before July 1, 2011, and who are on probation on or after February 24,

2010.
Stat. Auth.: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Hist.: DOC 3-2010, f. & cert. ef. 2-24-10; DOC 4-2010(Temp), f. & cert. ef. 3-23-10 thru 9-
19-10; DOC 12-2010, f. & cert. ef. 9-8-10

291-206-0010
Definitions

(1) Active Probation Supervision: Supervision requiring the supervis-
ing officer’s regular contact and monitoring to assure continued compliance
with the general and special conditions of probation supervision.

(2) Compensatory Fines: A court-imposed penalty for the commission
of a crime resulting in injury for which the person injured has a remedy by
civil action (unless the issue of punitive damages has been previously
decided on a civil case arising out of the same act and transaction). The
court may award compensatory fines in addition to restitution.

(3) Compliance with the Conditions of Probation and Supervision
Plan: For purposes of these rules an eligible offender shall be deemed by
the supervisory authority to be in compliance with the conditions of proba-
tion and any applicable supervision plan if:

(a) All special conditions imposed by the sentencing court for the
offender on the term of probation under consideration for inactive supervi-
sion have been satisfactorily completed, including the full payment of any
restitution or compensatory fine ordered;

(b) There have been no technical violations of probation conditions
reported to the sentencing court for the immediate six months prior to the
consideration for inactive status;

(c) There have been no new crime violations of probation conditions
reported to the sentencing court during the term of probation under consid-
eration for inactive supervision; and

(d) All terms of any applicable supervision plan have been satisfied.

(4) Inactive Probation Supervision: A reduced level of supervision
that does not include any direct supervision by a supervising officer or reg-
ular reporting; however, the offender remains subject to arrest by a super-
vising officer for violations of condition of supervision and return to active
supervision at any time until expiration of the term of probation. All gener-
al and special conditions of supervision remain in effect with the following
exceptions:

(a) General Condition #1 — Pay supervision fees (fines, restitution or
other fees previously ordered by the court remain in effect); and
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(b) Special conditions specifically deleted by the court.

(5) Offender: Any person under supervision who is on parole, post
prison supervision, transitional leave, local control or probation status.

(6) Supervising Officer: The parole and probation officer assigned to
supervise the offender.

(7) Supervisory Authority: The state or local corrections agency or
official designated in each county by that county’s Board of County
Commissioners or county court to operate correction supervision services,

custodial facilities, or both per ORS 144.087(1).
Stat. Auth.: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Stats. Implemented: ORS 179.040, 423.020, 423030, 423.075 & 2009 OL Ch. 660
Hist.: DOC 3-2010, f. & cert. ef. 2-24-10; DOC 4-2010(Temp), f. & cert. ef. 3-23-10 thru 9-
19-10; DOC 12-2010, f. & cert. ef. 9-8-10

291-206-0015
Period of Active Probation Supervision

(1) Except as provided in subsections (2), (3), and (4) of this rule, all
persons convicted of a felony committed on or after November 1, 1989 and
sentenced to probation under the rules of the Oregon Criminal Justice
Commission shall serve a minimum period of active probation supervision
as follows:

(a) Nine months of active probation supervision for crimes in crime
categories 1 and 2;

(b) Twelve months of active probation supervision for crimes in crime
categories 3,4, and 5;

(c) Eighteen months of active probation supervision for crimes in
crime categories 6, 7, and 8; or

(d) Thirty months of active probation supervision for crimes in crime
categories 9, 10, and 11.

(2) All persons convicted of a felony and who are subject to a depar-
ture sentence as authorized by OAR 213-005-0008(2) shall serve a mini-
mum period of active supervision, which equals one-half of the supervision
period ordered by the sentencing court.

(3) All persons convicted of a felony and sentenced to probation pur-
suant to ORS 137.012 shall serve a minimum period of active supervision,
which equals one-half of the supervision period ordered by the sentencing
court.

(4) All persons convicted of a felony committed before November 1,
1989 and sentenced to probation shall serve a minimum period of active
supervision, which equals one-half of the supervision period ordered by the
sentencing court.

(5) When an eligible offender has served the minimum period of
active probation supervision established under subsections (1), (2), (3), and
(4) of this rule, the supervisory authority may place the offender on inactive

supervision status in the manner provided in these rules.
Stat. Auth.: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Hist.: DOC 3-2010, f. & cert. ef. 2-24-10; DOC 4-2010(Temp), f. & cert. ef. 3-23-10 thru 9-
19-10; DOC 12-2010, f. & cet. ef. 9-8-10

291-206-0020
Inactive Supervision

(1) Upon completion of the minimum period of active supervision as
authorized in OAR 291-206-0015, the supervising officer or designee shall
review the offender’s file and determine if the offender is in compliance
with the offender’s probation conditions and any applicable supervision
plan as defined in these rules.

(a) If the supervising officer or designee determines that the offender
is in compliance, the supervising officer shall recommend to the superviso-
ry authority that it place the offender on inactive probation supervision, not
to exceed the supervision term imposed by the sentencing court under the
rules of the Oregon Criminal Justice Commission and applicable laws.
Upon receiving a request from the supervising officer, the supervising
authority shall place the offender on inactive probation supervision if the
supervisory authority determines that the offender is in compliance with
probation conditions and any applicable supervision plan as defined in
these rules.

(b) If the supervising officer or designee determines that the offender
is not in compliance with the conditions of probation and any applicable
supervision plan, the supervisory authority shall extend the period of active
probation supervision for the remainder of the supervision period imposed
by the sentencing court under the rules of the Oregon Criminal Justice
Commission and applicable laws.

(2) Notwithstanding subsection (1) (b) of this rule, the supervising
authority may later place the offender on inactive probation supervision
upon request of the supervising officer if the supervisory authority deter-
mines that the offender has subsequently come into compliance with the
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conditions of probation and any applicable supervision plan, and that inac-
tive probation supervision for the offender is in the best interest of the
offender and the community.

(3) Offenders on or Requesting Compact Supervision in Another
State:

(a) Offenders whose supervision has been transferred to another state
under the Interstate Compact for Adult Offender Supervision are ineligible
for inactive probation under these rules.

(b) An offender requesting to leave the State of Oregon to reside in
another state while on inactive supervision must receive approval for trans-
fer of the offender’s supervision through the Interstate Compact process

before being allowed to do so.
Stat. Auth.: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Hist.: DOC 3-2010, f. & cert. ef. 2-24-10; DOC 4-2010(Temp), f. & cert. ef. 3-23-10 thru 9-
19-10; DOC 12-2010, f. & cert. ef. 9-8-10

291-206-0025
Return to Active Supervision

(1) An offender remains subject to arrest for violations of conditions
of supervision while on inactive probation supervision.

(2) Once an offender has been placed on inactive probation supervi-
sion, the supervisory authority may return an offender to active probation
supervision for the remainder of the supervision period imposed by the sen-
tencing court under the rules of the Oregon Criminal Justice Commission
and applicable laws, when the supervisory authority receives a report from
a parole and probation officer showing good cause why inactive probation
supervision is no longer in the offender’s best interest or in the best interest
of the community.

(3) If the supervisory authority has good cause to return an offender
to active probation supervision, and the whereabouts of the offender is
unknown, the supervising officer may request that the supervisory authori-
ty or the court issue a warrant for the offender’s arrest.

(4) After reviewing the report submitted under subsection (2) of this
rule, the supervisory authority may return the offender to active probation
supervision not to exceed the supervision term imposed by the sentencing
court under the rules of the Oregon Criminal Justice Commission and appli-
cable laws, if the supervisory authority finds that returning the offender to
active probation supervision is in the best interest of the offender and the
community.

(5) When an offender is returned to active probation supervision, all
general conditions and all previously imposed special conditions shall be in
effect.

(6) Once returned to active probation supervision after a period of
inactive probation supervision, the supervisory authority may again place
the offender on inactive probation supervision upon request of the super-
vising officer if the supervisory authority determines that the offender has
subsequently come into compliance with the conditions of probation and
any applicable supervision plan, and that inactive probation supervision for

the offender is in the best interest of the offender and the community.
Stat. Auth.: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075 & 2009 OL Ch. 660
Hist.: DOC 3-2010, f. & cert. ef. 2-24-10; DOC 4-2010(Temp), f. & cert. ef. 3-23-10 thru 9-
19-10; DOC 12-2010, f. & cert. ef. 9-8-10

Rule Caption: Citizens Complaints Concerning the Department of
Corrections.

Adm. Order No.: DOC 13-2010

Filed with Sec. of State: 9-15-2010

Certified to be Effective: 9-15-10

Notice Publication Date: 7-1-2010

Rules Amended: 291-075-0010, 291-075-0015

Subject: The amendments are housekeeping items necessary to
update the rules to current operations and organizational structure.
The rules have not been revised since 2000.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-075-0010
Definitions
(1) Citizen Complaint: Any person writing to the Governor’s Office
requesting a response regarding the Oregon Department of Corrections.
(2) Functional Unit Manager: Any person within the Department of
Corrections who reports to the Director, Deputy Director, an assistant direc-
tor, or an administrator and has responsibility for the delivery of program
services or coordination of program operations.
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(3) Oregon Corrections Enterprises: A semi-independent state agency
that is a non-Department of Corrections agency or division, which is under
the authority of the Director of the Department of Corrections. For purpos-
es of this rule only, Oregon Corrections Enterprises shall not be considered

an external organization.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 30-1983(Temp), f. & ef. 9-1-83; CD 46-1983, f. & ef. 12-2-83; CD 13-1985, f. &
ef. 7-31-85; CD 11-1987, f. & ef. 1-22-87; CD 7-1992, f. 3-27-92, cert. ef. 3-31-92; DOC 26-
1999(Temp), f. & cert. ef. 12-22-99 thru 6-19-00; DOC 14-2000, f. & cert. ef. 6-19-00; DOC
13-2010, f. & cert. ef. 9-15-10

291-075-0015
Procedures

(1) All citizen complaints directed to the Governor’s Office and for-
warded to the Department of Corrections regarding the Department or
Oregon Corrections Enterprises shall be reviewed and logged by the
Director’s designee. The citizen complaint shall be assigned to the func-
tional unit manager, Oregon Corrections Enterprises, or Inspector General’s
Office for investigation. All complaints alleging criminal conduct will be
referred to the Oregon State Police by the Inspector General for review and
investigation as appropriate.

(a) The functional unit manager, Oregon Corrections Enterprises, or
Inspector General shall investigate the complaint and submit a response to
the Director’s designee within the assigned timeframe. The functional unit
manager, Oregon Corrections Enterprises, or Inspector General shall rec-
ommend corrective action if the investigation reveals such action is needed.

(b) Where necessary corrective action has been recommended, that
action shall be taken upon the approval of the Director, functional unit man-
ager, Oregon Corrections Enterprises, or Inspector General’s Office. When
a letter of response is needed, the letter shall be prepared with the signature
of the Director, functional unit manager, Oregon Corrections Enterprises, or
Inspector General’s Office as appropriate.

(c) A response delineating the investigation and action taken shall be
signed by the Director, functional unit manager, Oregon Corrections
Enterprises, or Inspector General’s Office and given to the complainant
within the assigned timeframe. A copy of the response will be forwarded to
the Governor’s Office. If additional investigation time is required, the
Governor’s Office will be informed in advance so that the complainant will
be appropriately notified.

(2) Citizen complaints received by a functional unit or Oregon
Corrections Enterprises shall be promptly investigated by the functional
unit manager or designee at the location where the complaint is received
and a response prepared and returned to the complainant within the
assigned timeframe.

(3) A record will be kept of all complaints received, responses, and
supporting documentation. The record shall be retained for a minimum of

three years by the Director’s designee.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 30-1983(Temp), f. & ef. 9-1-83; CD 46-1983, f. & ef. 12-2-83; CD 13-1985, f. &
ef. 7-31-85; CD 11-1987, f. & ef. 1-22-87; CD 7-1992, f. 3-27-92, cert. ef. 3-31-92; DOC 26~
1999(Temp), f. & cert. ef. 12-22-99 thru 6-19-00; DOC 14-2000, f. & cert. ef. 6-19-00; DOC
13-2010, f. & cert. ef. 9-15-10

Department of Energy
Chapter 330

Rule Caption: Recognizes a national organization to certify low-
impact hydroelectric facilities for the renewable portfolio standard.
Adm. Order No.: DOE 11-2010(Temp)

Filed with Sec. of State: 8-31-2010

Certified to be Effective: 8-31-10 thru 2-26-11

Notice Publication Date:

Rules Adopted: 330-160-0040

Rules Amended: 330-160-0015

Subject: ORS 469A, as amended by Or Laws 2010, Ch. 71 (Special
Session) (HB 3649), provides that a hydropower generating unit, in
operation prior to 1995 may be eligible if certified as a low-impact
hydroelectric facility. In order for the Oregon Department of Ener-
gy (Department) to issue Renewable Energy Certificates for the gen-
eration from these facilities, the Department must first recognize a
national organization to certify low-impact hydroelectric facilities,
as mandated by ORS 469A.020. These rules recognize the Low
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Impact hydropower Institute as the national certification organiza-
tion for low-impact hydroelectric facilities.
Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-160-0015
Definitions

For the purposes of Oregon Administrative Rules, Chapter 330,
Division 160, the following definitions apply unless the context requires
otherwise:

(1) “Banked Renewable Energy Certificate” has the meaning in ORS
469A.005.

(2) “Bundled Renewable Energy Certificate” has the meaning in ORS
469A.005.

(3) “Compliance Year” has the meaning in ORS 469A.005.

(4) “Department” means the Oregon Department of Energy.

(5) “Director” means the Director of the Oregon Department of
Energy.

(6) “Electricity Service Supplier” has the meaning in ORS 469A.005.

(7) “Electric Utility” has the meaning in ORS 469A.005.

(8) “Qualifying Electricity” has the meaning in ORS 469A.005.

(9) “Renewable Energy Certificate” (REC or Certificate) means a
unique representation of the environmental, economic, and social benefits
associated with the generation of electricity from renewable energy sources
that produce Qualifying Electricity. One Certificate is created in association
with the generation of one megaWatt-hour (MWh) of Qualifying
Electricity. While a Certificate is always directly associated with the gener-
ation of one MWh of electricity, transactions for Certificates may be con-
ducted independently of transactions for the associated electricity.

(10) “Renewable Energy Source” has the meaning in ORS 469A.005.

(11) “RPS” means the Oregon renewable portfolio standard as estab-
lished in ORS 469A.

(12) “Unbundled Renewable Energy Certificate” has the meaning in
ORS 469A.005.

(13) “Vintage” means the month and year that qualifying electricity
was created in accordance with WREGIS protocol.

(14) “WREGIS” means the Western Renewable Energy Generation
Information System which is the renewable energy certificate tracking and
reporting system established by the California Energy Commission and the
Western Governors Association and governed by the Western Electricity
Coordinating Council for use by states and provinces throughout the west-

ern power interconnection.
Stat. Auth.: ORS 469A.130
Stats. Implemented: ORS 469A.130 - 469A.145
Hist.: DOE 6-2008, f. & cert. ef 9-3-08; DOE 11-2010(Temp). f. & cert. ef. 8-31-10 thru 2-
26-11

330-160-0040
Low-impact Hydro Electric Facilities

Pursuant to ORS 469A.020(4), the Department recognizes the Low
Impact Hydropower Institute (LIHI) as the national agency to certify hydro-
electric facilities as low impact for purposes of the Oregon RPS. A hydro-
electric generation facility with current certification from the Low Impact
Hydropower Institute and that complies with other requirements of ORS

469A is eligible for the Oregon RPS.
Stat. Auth.: ORS 469A.025, OL 2010, Ch. 71(SS)
Stats. Implemented: ORS 469A.025
Hist.: DOE 11-2010(Temp), f. & cert. ef. 8-31-10 thru 2-26-11

Department of Environmental Quality
Chapter 340

Rule Caption: This rulemaking increases water quality permit fees
by 3% to address increasing permit program costs.

Adm. Order No.: DEQ 7-2010

Filed with Sec. of State: 8-27-2010

Certified to be Effective: 9-1-10

Notice Publication Date: 5-1-2010

Rules Amended: 340-045-0075, 340-071-0140

Subject: This amendment to the Oregon Administrative Rules will
increase water quality permit fees. The rulemaking increases fees for
all National Pollution Discharge Elimination System (NPDES) and
Water Pollution Control Facility (WPCF) permits by 3% to address
increased water quality permit program costs. WPCF-Onsite septic
system permits are included in the fee increase. Suction dredge per-
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mits covered by General Permit 700-PM are not included in the fee
increase.
Rules Coordinator: Maggie Vandehey —(503) 229-6878

340-045-0075
Permit Fee Schedule

(1) The fee schedule for onsite sewage disposal system permits,
including WPCF permits, is found in OAR chapter 340, division 071.

(2) The Department has established fees for various industrial,
domestic and general permit categories. The industrial and domestic permit
categories and fees are listed in Tables 70B and 70C. The general permit
categories are defined in OAR 340-045-0033 and the fees are listed in Table
70G.

(3) The Department must consider the following criteria when classi-
fying a facility for determining applicable fees. For industrial sources that
discharge to surface waters, discharge flowrate refers to the system design
capacity. For industrial sources that do not discharge to surface waters, dis-
charge flow refers to the total annual flow divided by 365:

(a) Tier 1 industry. A facility is classified as a Tier 1 industry if the
facility:

(A) Discharges at a flowrate that is greater than or equal to 1 mgd; or

(B) Discharges large biochemical oxygen demand loads; or

(C) Is a large metals facility; or

(D) Has significant toxic discharges; or

(E) Has a treatment system that will have a significant adverse impact
on the receiving stream if not operated properly; or

(F) Needs special regulatory control, as determined by the
Department.

(b) Tier 1 domestic facility. A facility is classified as a Tier 1 domes-
tic facility if the facility:

(A) Has a dry weather design flow of 1 mgd or greater; or

(B) Serves an industry that can have a significant impact on the treat-
ment system.

(c) Tier 2 industry or domestic facility: does not meet Tier 1 qualify-
ing factors.

(4) New Permit Application Fee. Unless waived by this rule, the appli-
cable new permit application fee listed in Table 70A, 70C or 70G (available
on the Department’s website or upon request) must be submitted with each
application. The amount of the fee is based on the facility category and type
of permit (e.g., individual vs. general).

(5) Permit Modification Fee. Permit modification fees are listed in
Tables 70A and 70C (available on the Department’s website or upon
request). They vary with the type of permit, the type of modification and the
timing of modification as follows:

(a) Modification at time of permit renewal:

(A) Major Modification — involves an increase in effluent limitations
or any other change that involves significant analysis by the Department;

(B) Minor Modification — does not involve significant analysis by
the Department.

(b) Modification prior to permit renewal:

(A) Major Modification — involves an increase in effluent limitations
or any other change that involves significant analysis by the Department. A
permittee requesting a significant modification to their permit may be
required by the Department to enter into an agreement to pay for these serv-
ices according to ORS 468.073. ORS 468.073 allows the Department “to
expedite or enhance a regulatory process by contracting for services, hiring
additional staff or covering costs of activities not otherwise provided dur-
ing the ordinary course of Department business;”

(B) Minor Modification — does not involve significant analysis by
the Department.

(6) Annual fees. Applicable annual fees for General and Industrial
permit holders may be found in Tables 70G and 70B (available on the
Department’s website or upon request). Annual fees for domestic sources
may also be found in Table 70C (available on the Department’s website or
upon request), and consist of the following:

(a) Base annual fee. This is based on the type of treatment system and
the dry weather design flow;

(b) Population-based fee. A permit holder with treatment systems
other than Type F (septage alkaline stabilization facilities) must pay a pop-
ulation-based fee. The applicable fee may be found in Table 70D (available
on the Department’s website or upon request);

(c) Pretreatment fee. A source required by the Department to admin-
ister a pretreatment program pursuant to federal pretreatment program reg-
ulations (40CFR, Part 403; January 29, 1981 and amendments thereto)
must pay an additional annual fee plus a fee for each significant industrial
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user specified in their annual report for the previous year. The applicable
fee may be found in Table 70E (available on the Department’s website or
upon request).

(7) Technical Activities Fee. Technical activity fees are listed in
Tables 70F and 70H (available on the Department’s website or upon
request). They are categorized as follows:

(a) All Permits. A permittee must pay a fee for NPDES and WPCF
permit-related technical activities. A fee will be charged for initial submit-
tal of engineering plans and specifications. Fees will not be charged for
revisions and re-submittals of engineering plans and specifications or for
facilities plans, design studies, reports, change orders, or inspections;

(b) General Permits. A permittee must pay the technical activity fee
shown in Table 70H (available on the Department’s website or upon
request) when the following activities are required for application review:

(A) Disposal system plan review;

(B) Site inspection and evaluation.

(8) For permits administered by the Oregon Department of
Agriculture, the following fees are applicable until superseded by a fee
schedule established by the Oregon Department of Agriculture:

(a) WPCF and NPDES General Permits #800 for Confined Animal
Feeding Operations Filing Fee — $50;

(b) Individual Permits:

(A) Filing Fee — $50;

(B) New Applications — $6,280;

(C) Permit Renewals (including request for effluent limit modifica-
tions) — $3,140;

(D) Permit Renewals (without request for effluent limit modifica-
tions) — $1,416;

(E) Permit Modifications (involving increase in effluent limit modifi-
cations) — $3,140;

(F) Permit Modifications (not involving an increase in effluent limita-
tions) — $500;

(G) Annual Compliance Determination Fee for dairies and other con-
fined feeding operations — $705;

(H) Annual Compliance Determination Fee for facilities not else-
where classified with disposal of process wastewater — $1,885;

(I) Annual Compliance Determination Fee for facilities not elsewhere
classified that dispose of non-process wastewater (e.g., small cooling water
discharges, boiler blowdown, filter backwash, log ponds) — $1,180.

(c) Annual Compliance Determination Fee for facilities that dispose
of wastewater only by evaporation from watertight ponds or basins —
$705.

(9) A surcharge in the amount listed below is imposed on municipal-
ities that are permittees as defined in 2007 Oregon Laws chapter 696, sec-
tion 2. The surcharge is imposed to defray the cost of conducting and
administering the study of persistent pollutants discharged in the State of
Oregon required under 2007 Oregon Laws chapter 696, section 3. A per-
mittee subject to the surcharge must pay one half of the surcharge on or
before July 15, 2008 and the other half of the surcharge on or before July
15, 2009.

Each municipality will pay a surcharge based on a dry weather design flow in mil-

lions of gallons per day (mgd) as follows:

less than 5 mgd = $6,975

5 mgd to 9.9 mgd = $13,950

10 mgd and greater = $20,925

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 468.020, 468B.020 & 468B.035

Stats. Implemented: ORS 468.065, 468B.015, 468B.035 & 468B.050

Hist.: DEQ 113, f. & ef. 5-10-76; DEQ 129, f. & ef. 3-16-77; DEQ 31-1979, f. & ef. 10-1-
79; DEQ 18-1981, f. & ef. 7-13-81; DEQ 12-1983, f. & ef. 6-2-83; DEQ 9-1987, f. & ef. 6-
3-87; DEQ 18-1990, f. & cert. ef. 6-7-90; DEQ 10-1991, f. & cert. ef. 7-1-91; DEQ 9-1992,
f. & cert. ef. 6-5-92; DEQ 10-1992, f. & cert. ef. 6-9-92; DEQ 30-1992, f. & cert. ef. 12-18-
92; DEQ 20-1994, . & cert. ef. 10-7-94; DEQ 4-1998, f. & cert. ef. 3-30-98; Administrative
correction 10-22-98; DEQ 15-2000, f. & cert. ef. 10-11-00; DEQ 2-2002, f. & cert. ef. 2-12-
02; DEQ 7-2004, f. & cert. ef. 8-3-04; DEQ 5-2005, f. & cert. ef. 7-1-05; DEQ 11-2006, f. &
cert. ef. 8-15-06; DEQ 5-2007, f. & cert. ef. 7-3-07; DEQ 8-2008, f. 6-27-08, cert. ef. 7-1-08;
DEQ 7-2010, f. 8-27-10, cert. ef. 9-1-10

340-071-0140
Onsite System Fees

(1) This rule establishes the fees for site evaluations, permits, reports,
variances, licenses, and other services the department provides under this
division.

(2) Site evaluation and existing system evaluation fees are listed in
Table 9A.

(3) Permitting fees for systems not subject to WPCF permits are list-
ed in Table 9B and Table 9C.
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(4) WPCF permit fees. Fees in this section apply to WPCF permits
issued pursuant to OAR 340-071-0162. WPCF permit fees are listed in
Table 9D.

(5) Innovative or Alternative Technology or Material Review fees are
listed in Table 9F.

(6) Material Plan Review fees are listed in Table 9F.

(7) Sewage Disposal Service License and Truck Inspection fees are
listed in Table 9E.

(8) Contract county fee schedules.

(a) Each county having an agreement with the department under ORS
454.725 must adopt a fee schedule for services rendered and permits issued.
The county fee schedule may not include the department’s surcharge estab-
lished in section (9) of this rule unless identified as a department surcharge.

(b) A copy of the fee schedule and any subsequent amendments to the
schedule must be submitted to the department.

(c) Fees may not exceed actual costs for efficiently conducted servic-
es.

(9) Department surcharge.

(a) To offset a portion of the administrative and program oversight
costs of the statewide onsite wastewater management program, the depart-
ment and contract counties must levy a surcharge for each site evaluation,
report permit, and other activity for which an application is required in this
division. The surcharge fee is listed in Table 9F. This surcharge does not
apply to sewage disposal service license applications, pumper truck inspec-
tions, annual report evaluation fees, or certification of installers or mainte-
nance providers.

(b) Proceeds from surcharges collected by the department and con-
tract counties must be accounted for separately. Each contract county must
forward the proceeds to the department in accordance with its agreement
with the department.

(10) Refunds. The department may refund all or a portion of a fee
accompanying an application if the applicant withdraws the application
before any field work or other substantial review of the application has been

done.
[ED. NOTE: Tables referenced are available from the agency.|
Stat. Auth.: ORS 454.625, 468.020 & 468.065(2)
Stats. Implemented: ORS 454.745, 468.065 & 468B.050
Hist.: DEQ 10-1981, f. & ef. 3-20-81: DEQ 19-1981. f. 7-23-81, ef. 7-27-81: DEQ 5-1982.f.
& ef. 3-9-82; DEQ 8-1983, f. & ef. 5-25-83; DEQ 9-1984, f. & ef. 5-29-84; DEQ 13-1986, .
& ef. 6-18-86; DEQ 15-1986, f. & ef. 8-6-86; DEQ 6-1988, f. & cert. ef. 3-17-88; DEQ 11-
1991, f. & cert. ef. 7-3-91: DEQ 18-1994. f. 7-28-94, cert. ef. 8-1-94; DEQ 27-1994, f. & cert.
ef. 11-15-94; DEQ 12-1997, f. & cert. ef. 6-19-97; Administrative correction 1-28-98; DEQ
8-1998, f. & cert. ef. 6-5-98; DEQ 16-1999, f. & cert. ef. 12-29-99; Administrative correction
2-16-00; DEQ 9-2001(Temp), f. & cert. ef. 7-16-01 thru 12-28-01; DEQ 14-2001, f. & cert.
ef. 12-26-01; DEQ 2-2002, f. & cert. ef. 2-12-02; DEQ 11-2004, f. 12-22-04, cert. ef. 3-1-05:
DEQ 7-2008, f. 6-27-08, cert. ef. 7-1-08; DEQ 10-2009, f. 12-28-09, cert. ef. 1-4-10; DEQ 7-
2010, . 8-27-10, cert. ef. 9-1-10

Rule Caption: DEQ Willamette Valley Field Burning Rule
Revisions.
Adm. Order No.: DEQ 8-2010
Filed with Sec. of State: 8-27-2010
Certified to be Effective: 8-27-10
Notice Publication Date: 4-1-2010
Rules Adopted: 340-266-0065, 340-266-0075, 340-266-0140
Rules Amended: 340-266-0010, 340-266-0020, 340-266-0030, 340-
266-0040, 340-266-0050, 340-266-0060, 340-266-0070, 340-266-
0080, 340-266-0090, 340-266-0100, 340-266-0110, 340-266-0130
Subject: This rulemaking revises DEQ administrative rules that gov-
ern Willamette Valley field burning (OAR Chapter 340, Division
266), in order to implement Senate Bill 528, adopted by the 2009
Oregon Legislature. These rule changes will:

* Prohibit general field burning in the Willamette Valley,

* Reduce “identified species” and “steep terrain” burning from
25,000 to 15,000 acres per year,

¢ Prohibit straw stack burning and propane flaming after 2013,

* Allow up to 2,000 acres per year for emergency field burning to
address major disease outbreaks and insect infestations, and

» Establish “critical non-burn areas” for field burning near power
transmission lines, schools, hospitals, and airports.
Rules Coordinator: Maggie Vandehey — (503) 229-6878

340-266-0010
Introduction

(1) Except for the fee in OAR 340-266-0140, this Division applies to
the open field burning, propane flaming, and stack burning of all perennial
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and annual grass seed and cereal grain crops, and associated residue with-
in Multnomah, Washington, Clackamas, Marion, Polk, Yamhill, Linn,
Benton and Lane Counties, herein referred to as the Willamette Valley. It
also includes rules pertaining to fees for open field burning of perennial and
annual grass seed crops in counties outside the Willamette Valley.
Enforcement procedure and civil penalties for open field burning, propane
flaming, and stack burning can be found in OAR chapter 603, division 077
and chapter 340, division 12.

(2) Organization of rules:

(a) OAR 340-266-0020 is the policy statement of the Environmental
Quality Commission setting forth the goals of this Division;

(b) OAR 340-266-0030 contains definitions of terms which have spe-
cialized meanings within the context of this Division;

(c) OAR 340-266-0040 lists general provisions and requirements per-
taining to all open field burning, propane flaming, and stack burning with
particular emphasis on the duties and responsibilities of the grower regis-
trant;

(d) OAR 340-266-0050 lists procedures and requirements for regis-
tration of acreage, issuance of permits, collection of fees, and keeping of
records, with particular emphasis on the duties and responsibilities of the
local permit issuing agencies;

(e) OAR 340-266-0060 establishes acreage limits and methods of
determining acreage allocations;

(f) OAR 340-266-0065 establishes special provisions pertaining to
“emergency open burning”.

(g) OAR 340-266-0070 establishes criteria for authorization of open
field burning, propane flaming, and stack burning pursuant to the adminis-
tration of a daily smoke management control program;

(h) OAR 340-266-0075 establishes special provisions pertaining to
areas where field burning is either prohibited or restricted.

(i) OAR 340-266-0080 establishes special provisions pertaining to
field burning by public agencies for official purposes, such as “training
fires”;

(j) OAR 340-266-0090 establishes special provisions pertaining to
“preparatory burning”’;

(k) OAR 340-266-0100 establishes special provisions pertaining to
open field burning for experimental purposes;

(1) OAR 340-166-0110 establishes special provisions pertaining to
emergency cessation of burning;

(m) OAR 340-266-0120 establishes special provisions pertaining to
propane flaming;

(0) OAR 340-266-0130 establishes special provisions pertaining to
“stack burning”.

(p) OAR 340-266-0140 contains a requirement for fees for open field

burning in counties outside of the Willamette Valley.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.555
Hist.: DEQ 5-1984, f. & ef. 3-7-84; DEQ 12-1984, f. & ef. 7-13-84; DEQ 11-1987, f. & ef.
6-15-87; DEQ 5-1992, f. & cert. ef. 3-3-92 (and corrected 3-18-92); DEQ 4-1993, f. & cert.
ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-026-0001; DEQ 8-2010, f. & cert . ef. 8-27-10

340-266-0020
Policy

In the interest of public health and welfare, it is the declared public
policy of the State of Oregon to reduce the practice of open field burning
while developing and providing alternative methods of field sanitation and
alternative methods of utilizing and marketing grass seed and cereal grain
straw residues and to control, reduce, and prevent air pollution from open
field burning, propane flaming, and stack burning by smoke management.
In developing and carrying out a smoke management control program it is
the policy of the Environmental Quality Commission:

(1) To allow for field burning based on the limits specified in state law
while protecting public health and welfare, recognizing:

(a) The importance of flexibility and judgment in the daily decision-
making process, within established and necessary limits;

(b) The need for operational efficiency within and between each orga-
nizational level;

(c) The need for effective compliance with all regulations and restric-
tions.

(2) To study, develop and encourage the use of reasonable and eco-
nomically feasible alternatives to the practice of open field burning.

(3) To increase the degree of public safety by preventing unwanted
wild fires and smoke from open field burning, propane flaming, and stack
burning near highways and freeways within the State of Oregon. The
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Environmental Quality Commission hereby adopts by reference, as rules of
the Environmental Quality Commission, OAR 837-110-0105 through 837-
110-0155, the rules of the State Fire Marshal filed with the Secretary of
State on November 13,2009. These rules shall apply to that area west of the

Cascade Range and south to the Douglas/Lane County lines.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.555
Hist.: DEQ 5-1984, f. & ef. 3-7-84; DEQ 5-1992, f. & cert. ef. 3-3-92 (and corrected 3-18-
92); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 14-1999,
f. & cert. ef. 10-14-99, Renumbered from 340-026-0003; DEQ 8-2010, f. & cert . ef. 8-27-10

340-266-0030
Definitions

The definitions in OAR 340-200-0020, 340-204-0010 and this rule
apply to this division. If the same term is defined in this rule and 340-200-
0020 or 340-204-0010, the definition in this rule applies to this division.

(1) “Actively Extinguish” means the direct application of water or
other fire retardant to an open field fire.

(2) “Burning Permit” or “Burn Permit” or “Permit” means a permit
issued by the Department pursuant to ORS 468A.575.

(3) “Candidate Fields” means all grass seed or cereal grain fields
being considered for open field burning or propane flaming.

(4) “Commission” means the Environmental Quality Commission.

(5) “Critical Non-Burn Area” means an area in a grass seed or cereal
grain field where burning is prohibited, pursuant to OAR 340-266-0075.
This prohibition may be permanent or for a limited period of time, where
provided in these rules.

(6) “Cumulative Hours of Smoke Intrusion in the Eugene-Springfield
Area” means the average of the totals of cumulative hours of smoke intru-
sion recorded for the Eugene site and the Springfield site, where it has been
determined by the Department that open field burning, propane flaming, or
stack burning was a significant contributor to the smoke intrusion:

(a) The Department shall record one hour of intrusion for each hour
the nephelometer hourly reading exceeds a background level by 1.8 x 10-4
b-scat units or more but less than the applicable value in subsection (b) of
this section;

(b) The Department shall record two hours of smoke intrusion for
each hour the nephelometer hourly reading exceeds a background level by
5.0 x 104 b-scat units;

(c) The background level shall be the average of the three hourly
readings immediately prior to the intrusion.

(7) “Department” means the Oregon Department of Agriculture,
except for OAR 340-266-0065, where this means the Department of
Environmental Quality. Under ORS 468A.575, the Department of
Environmental Quality may enter into contracts with the Oregon
Department of Agriculture or other agencies to carry out these rules to the
extent permitted by law.

(8) “Director” means the Director of the Department of
Environmental Quality or delegated employee representative pursuant to
ORS 468.045(3).

(9) “Director of Agriculture” means the Director of the Oregon
Department of Agriculture.

(10) “Drying Day” means a 24-hour period during which the relative
humidity reached a minimum less than 50 percent and no rainfall was
recorded at the nearest reliable measuring site.

(11) “Effective Mixing Height” means either the actual height of
plume rise as determined by field observation or the calculated or estimat-
ed mixing height as determined by the Department.

(12) “Emergency Open Burning” means the open burning, propane
flaming, or stack burning of a grass seed or cereal grain field infested with
a disease or pest, where an extreme hardship exists due to a disease out-
break or insect infestation that outweighs the dangers to public health and
safety from the burning, pursuant to the acreage limitation in OAR 340-
266-0040, and the requirements in OAR 340-266-0065. Such burning shall
be authorized by the Department as field-by-field burning, and utilize a
field specific burn plan, to ensure the smoke does not endanger public
health and safety to the greatest extent practicable.

(13) “Extreme Hardship due to disease outbreak or insect infestation”
means a case-by-case finding related to the approval of emergency burning,
based on the severity of an agronomic and economic impact on a grower
that is caused by a disease outbreak or insect infestation, as determined by
the Department, pursuant to OAR 340-266-0065. Agronomic impact
includes, but is not limited to, the risk of disease spread, the extent of dam-
age to the grass stand, loss in seed yield, quality, or purity, need for stand
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replacement if no burning occurs, availability and feasibility of alternatives,
and effectiveness of burning in eradicating the problem. Economic impact
includes, but is not limited to, loss in market value of the harvested seed,
total fields owned by the grower in relation to the infected field or fields,
and cost of alternative treatments compared to the cost of burning.”

(14) “Field-by-Field Burning” means burning on a limited or restrict-
ed basis in which the amount, rate, and area authorized for burning is close-
ly controlled and monitored. Included under this definition are experimen-
tal open field burning, emergency burning, and burning within priority
areas.

(15) “Field Reference Code” means a unique four-part code which
identifies a particular registered field for mapping purposes. The first part
of the code shall indicate the grower registration (form) number, the second
part the line number of the field as listed on the registration form, the third
part the crop type, and the fourth part the size (acreage) of the field (e.g., a
35 acre perennial (Chewings Fescue) field registered on Line 2 of registra-
tion form number 1953 would be 1953-2-P-CF-35).

(16) “Field Specific Burn Plan” means an individual burn plan
designed for a field or acreage that has been approved for emergency burn-
ing, which identifies specific criteria, conditions, precautions, and require-
ments that need to be followed when burning in order to ensure the smoke
does not endanger public health and safety.

(17) “Fire District” or “District” or “Fire Protection District” means a
fire permit issuing agency.

(18) “Fire Permit” means a permit issued by a local fire permit issu-
ing agency pursuant to ORS 477.515, 476.380, or 478.960.

(19) “Fires-Out Time” means the time announced by the Department
when all flames and major smoke sources associated with open field burn-
ing should be out and prohibition conditions are scheduled to be imposed.

(20) “Fluffing” means an approved mechanical method of stirring or
tedding crop residues for enhanced aeration and drying of the full fuel load,
thereby improving the field’s combustion characteristics.

(21) “Grower” means a person that cultivates perennial or annual
grass seed or cereal grain.

(22) “Grower Allocation” means the amount of acreage sub-allocated
annually to the grower registrant, based on the grower registrant’s pro rata
share of the maximum annual acreage limitation, representing the maxi-
mum amount for which burning permits may be issued, subject to daily
authorization. Grower allocation is defined by the following identity:

Grower Allocation = (Maximum annual acreage limit) x ((Total
acreage registered by the grower registrant) / (Total acreage registered in
the valley))

(23) “Grower Registrant” means any person who registers acreage
with the Department for purposes of open field burning, propane flaming,
or receives a permit to stack burn.

(24) “Identified Species” means a grass seed field consisting of
Creeping Red Fescue, Chewings Fescue, or Highland Bentgrass, or as iden-
tified by the Director of Agriculture.

(25) “Marginal Conditions” means atmospheric conditions such that
smoke and particulate matter escape into the upper atmosphere with some
difficulty but not such that limited additional smoke and particulate matter
would constitute a danger to the public health and safety.

(26) “Marginal Day” means a day on which marginal conditions exist.

(27) “Nephelometer” means an instrument for measuring ambient
smoke concentrations.

(28) “Northerly Winds” means winds coming from directions from
270° to 90° in the north part of the compass, averaged through the effective
mixing height.

(29) “Open Field Burning” means burning of any grass seed or cere-
al grain crops, or associated residue, including steep terrain and species
identified by the Director of Agriculture, or any “emergency” or “experi-
mental” burning, as identified in these rules.

(30) “Open Field Burning Permit” means a permit issued by the
Department pursuant to ORS 468A.575.

(31) “Permit Agent” means the person under contract or otherwise
authorized by the Department to administer registration of acreage, issue
burn permits, collect fees, and keep records for open field burning, propane
flaming, or stack burning within their permit jurisdictions pursuant to ORS
468A.550 et seq.

(32) “Permit Issuing Agency” means the county court or board of
county commissioners, or fire chief or a rural fire protection district or other
person authorized to issue fire permits pursuant to ORS 477.515, 476.380,
or 478.960.

(33) “Person” means, but is not limited to, individuals, corporations,
associations, firms, partnerships, joint stock companies, public and munic-
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ipal corporations, political subdivisions, states and their agencies, and the
Federal Government and its agencies.

(34) “Preparatory Burning” means controlled burning of portions of
selected fields for the specific purpose of reducing the fire hazard potential
or other conditions which would otherwise inhibit rapid ignition burning
when the field is subsequently open burned.

(35) “Priority Acreage” means acreage located within a priority area.

(36) “Priority Areas” means certain areas in the Willamette Valley
where burning is restricted, such as near population centers, airports,
Interstate I-5, and other highways, as specified in OAR 340-266-0075(1).

(37) “Problem Field” means a field where special precautions need to
be taken by the grower because of potential fire hazard or proximity to a
sensitive area, as specified in OAR 340-266-0075(4).

(38) “Prohibition Conditions” means conditions under which open
field burning is not allowed except for individual burns specifically author-
ized by the Department pursuant to OAR 340-266-0070(2).

(39) “Propane Flaming” means the flame sanitization of a grass seed
or cereal grain field using a mobile flamer device which meets the follow-
ing design specifications and utilizes an auxiliary fuel such that combustion
is nearly complete and emissions are significantly reduced:

(a) Flamer nozzles shall not be more than 15 inches apart;

(b) A heat deflecting hood is required and shall extend a minimum of
three feet beyond the last row of nozzles.

(40) “Propane Flaming Permit” means a permit issued by the
Department pursuant to ORS 468A.575 and consisting of a validation num-
ber and specifying the conditions and acreage specifically registered and
allocated for propane flaming.

(41) “Quota” means an amount of acreage established by the
Department for each fire district for use in authorizing daily burning limits
in a manner to provide, as reasonably as practicable, an equitable opportu-
nity for burning in each area.

(42) “Rapid Ignition Techniques” means a method of burning in
which all sides of the field are ignited as rapidly as practicable in order to
maximize plume rise. When using this method, little or no preparatory
backfire burning shall be done.

(43) “Released Allocation” means that part of a growers allocation, by
registration form, that is unused and voluntarily released to the Department
for first come-first serve dispersal to other grower registrants.

(44) “Residue” means straw, stubble, screenings and associated crop
material generated in the production of grass seed and cereal grain crops.

(45) “Responsible Person” means each person who is in ownership,
control, or custody of the real property on which open field burning occurs,
including any tenant thereof, or who is in ownership, control or custody of
the material which is burned, or the grower registrant. Each person who
causes or allows open field burning, propane flaming, or stack burning to
be maintained shall also be considered a responsible person.

(46) “Screenings” means organic waste materials resulting from the
seed cleaning process of grass seed and cereal grain.

(47) “Small-Seeded Seed Crops Requiring Flame Sanitation” means
small-seeded grass, legume, and vegetable crops, or other types approved
by the Department, which are planted in early autumn, are grown specifi-
cally for seed production, and which require flame sanitation for proper cul-
tivation. For purposes of this Division, clover and sugar beets are specifi-
cally included. Cereal grains, hairy vetch, or field peas are specifically not
included.

(48) “Smoke Management” means a system for the daily or hourly
control of open field burning, propane flaming, or stack burning through
authorization of the times, locations, amounts and other restrictions on
burning, so as to provide for suitable atmospheric dispersion of smoke par-
ticulate and to minimize impact on the public.

(49) “Southerly Winds” means winds coming from directions from
90° to 270° in the south part of the compass, averaged through the effective
mixing height.

(50) “Stack Burning” means the open burning of bound, baled, col-
lected, gathered, accumulated, piled or stacked straw residue from perenni-
al or annual grass seed or cereal grain crops.

(51) “Stack Burning Permit” means a permit issued by the
Department pursuant to ORS 468A.575 that identifies the responsible per-
son, date of permit issuance, and specifies the acreage and location author-
ized for stack burning.

(52) “State Fire Marshal Fire Safety Buffer Zone” means an area
within 1/4 mile of Interstate I-5, and 1/8 mile of major highways, that is
required to have a noncombustible ground surface, as specified in OAR
340-266-0075, and as defined in the State Fire Marshal rules in OAR 837
Division 110.
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(53) “Steep Terrain” means a grass seed or cereal grain field defined
by Revised Universal Soil Loss Equation (RUSLE) and percent slope, as
identified by the Director of Agriculture.

(54) “Test Fires” means individual field burns specifically authorized
by the Department for the purpose of determining or monitoring atmos-
pheric dispersion conditions.

(55) “Training Fires” means individual field burns set by or for a pub-
lic agency for the official purpose of training personnel in fire-fighting tech-
niques.

(56) “Unusually High Evaporative Weather Conditions” means a
combination of meteorological conditions following periods of rain which
result in sufficiently high rates of evaporation, as determined by the
Department, where fuel (residue) moisture content would be expected to
approach about 12 percent or less.

(57) “Validation Number” is used interchangeably with “Burn
Permit” and means:

(a) For open field burning a unique five-part number issued by the
Department or its delegate identifying a specific field and acreage allowed
to be open field burned and the date and time the permit was issued (e.g., a
validation number issued August 26 at 2:30 p.m. for a 70-acre burn for a
field registered on Line 2 of registration form number 1953 would be 1953-
2-0826-1430-070);

(b) For propane flaming and stack burning a unique five part alphanu-
merical, issued by the Department or its delegate, identifying a specific
field and acreage allowed to be propane flamed or stack burned, the date
and time the permit was issued, and the burn type (e.g., a validation num-
ber issued on July 15 for a 100 acre field to be propane flamed registered
on Line 4 of registration form 9999 would be 9999-4-0715-P-100.

(58) “Ventilation Index (VI)” means a calculated value used as a cri-
terion of atmospheric ventilation capabilities. The Ventilation Index as used
in this Division is defined by the following identity:

VI = (Effective mixing height (feet))/1,000 x (Average wind speed through the effec-

tive mixing height (knots))

(59) “Wildfire” means an uncontrollable fire started due to a break-
down of equipment, an accident caused by human error or negligence, or
any other cause, including an intentional act.

(60) “Willamette Valley” means, for the purposes of these rules,
Benton, Clackamas, Lane, Linn, Marion, Multnomah, Polk, Washington,
and Yamhill counties.

NOTE: This rule is included in the State of Oregon Clean Air Act Implementation

Plan as adopted by the Environmental Quality Commission under OAR 340-200-

0040.

[ED. NOTE: Formulas referenced are available from the agency.]

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468A.555

Hist.: DEQ 29, f. 6-12-71, ef. 7-12-71; DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; DEQ

104, f. & ef. 12-26-75; DEQ 114, f. & ef. 6-4-76; DEQ 138, f. 6-30-77; DEQ 140(Temp), f.

& ef. 7-27-77 thru 11-23-77; DEQ 6-1978, f. & ef. 4-18-78; DEQ 8-1978(Temp), f. & ef. 6-

8-78 thru 10-5-78; DEQ 22-1978, f. & ef. 12-28-78; DEQ 24-1979(Temp), f. & ef. 7-5-79;

DEQ 28-1979, f. & ef. 9-13-79; DEQ 30-1979, f. & ef. 9-27-79; DEQ 2-1980, f. & ef. 1-21-

80; DEQ 12-1980, f. & ef. 4-21-80; DEQ 9-1981, . & ef. 3-19-81; DEQ 5-1984, f. & ef. 3-

7-84; DEQ 11-1987, f. & ef. 6-15-87; DEQ 20-1988(Temp), f. 8-12-88, cert. ef. 8-12-88 thru

2-2-89; DEQ 8-1989, f. & cert. ef. 6-7-89; DEQ 5-1992, f. & cert. ef. 3-3-92 (and corrected

3-18-92); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 14-

1994, f. & cert. ef. 5-31-94; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-

026-0005; DEQ 8-2010, f. & cert . ef. 8-27-10

340-266-0040
General Requirements

(1) No person shall cause or allow open field burning or propane
flaming on any acreage unless said acreage has first been registered and
mapped pursuant to OAR 340-266-0050(1), the registration fee has been
paid, and the registration (permit application) has been approved by the
Department.

(2) No person shall cause or allow open field burning, propane flam-
ing, or stack burning without first obtaining and being able to readily
demonstrate a valid burning permit and fire permit from the appropriate
permit issuing agent pursuant to OAR 340-266-0050(2). One the specific
day of and prior to open the field burning, propane flaming, or stack burn-
ing of any grass seed or cereal grain crop or associated residue the grower
registrant shall obtain, in person or by telephone, a valid burning permit and
fire permit from the appropriate permit issuing agent pursuant to 340-266-
0050.

(3) The Department may prohibit any person from registering acreage
for open field burning or propane flaming and may deny burn permits for
open field burning, propane flaming, and stack burning until all delinquent
registration fees, late fees, and burn permit fees from previous seasons are
paid. The Department may also institute appropriate legal action to collect
the delinquent fees.
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(4) No person shall open field burn cereal grain acreage unless that
person first issues to the Department a signed statement, and then acts to
insure, that said acreage will be planted in the following growing season to
a small-seeded seed crop requiring flame sanitation for proper cultivation,
as defined in OAR 340-266-0030(40).

(5) No person shall cause or allow open field burning, propane flam-
ing, or stack burning which is contrary to the Department’s announced
burning schedule specifying the times, locations and amounts of burning
permitted, or to any other provision announced or set forth by the
Department or this Division.

(6) Each responsible person open field burning or propane flaming
shall have an operating radio receiver or other monitoring device approved
by the Department, and shall directly monitor the Department’s burn sched-
ule announcements at all times while open field burning or propane flam-
ing.

(7) Each responsible person open field burning or propane flaming
shall actively extinguish all flames and major smoke sources when prohibi-
tion conditions are imposed by the Department or when instructed to do so
by an agent or employee of the Department.

(8) Each responsible person open field burning shall make every rea-
sonable effort to expedite and promote efficient burning and prevent exces-
sive emissions of smoke by:

(a) Meeting all of the State Fire Marshal requirements specified in
OAR 837-110-0040 through 837-110-0080;

(b) Ensuring field residues are evenly distributed, dry, and in good
burning condition;

(c) Employing rapid ignition techniques on all acreage where there
are no imminent fire hazards or public safety concerns.

(9) In the event of a “wildfire” and a grower is unable to comply with
all of the requirements of this Division, the grower must:

(a) Immediately take action to stop, contain, and correct the problem.

(b) As soon as practicable notify the designated permit agent. If the
permit agent is unavailable, the grower must contact the department.

(A) Notification must be by phone, fax, email, or in person, or other
method as technology allows and is approved by the Department.

(B) If a grower is unable to contact his/her designated permit agent or
the department, then a detailed message must be left with the Department
and the permit agent explaining the problem, the solution, the field infor-
mation, and grower information.

(10) Open field burning, propane flaming, or stack burning in com-
pliance with this Division does not exempt any person from any civil or
criminal liability for consequences or damages resulting from such burning,
nor does it exempt any person from complying with any other applicable
law, ordinance, regulation, rule, permit, order or decree of the Commission
or any other government entity having jurisdiction.

(11) Open field burning shall be regulated in a manner consistent
with the requirements of the Oregon Visibility Protection Plan for Class I
Areas (Section 5.2 of the State of Oregon Clean Air Act Implementation

Plan adopted under OAR 340-200-0040).
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.555
Hist.: DEQ 29, f. 6-12-71, ef. 7-12-71; DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; DEQ
104, f. & ef. 12-26-75; DEQ 114, f. 6-4-76; DEQ 138, f. 6-30-77; DEQ 140(Temp), f. & ef.
7-27-77 thru 11-23-77; DEQ 6-1978, f. & ef. 4-18-78; DEQ 8-1978(Temp), f. & ef. 6-8-78
thru 10-5-78; DEQ 22-1978, f. & ef. 12-28-78; DEQ 30-1979, f. & ef. 9-27-79; DEQ 2-1980,
f. & ef. 1-21-80; DEQ 12-1980, f. & ef. 4-21-80; DEQ 9-1981, f. & ef. 3-19-81; DEQ 5-1984,
f. & ef. 3-7-84; DEQ 11-1987, f. & ef. 6-15-87; DEQ 20-1988(Temp), f. 8-12-88, cert. ef. 8-
12-88 thru 2-2-88; DEQ 8-1989, f. & cert. ef. 6-7-89; DEQ 5-1992, f. & cert. ef. 3-3-92 (and
corrected 3-18-92); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93;
DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from
340-026-0010; DEQ 8-2010, f. & cert . ef. 8-27-10

340-266-0050
Registration, Permits, Fees, Records

In administering a field burning smoke management program, the
Department may contract with counties or fire districts or other responsible
individual to administer registration of acreage, issuance of permits, col-
lection of fees, and keeping of records for open field burning, propane flam-
ing, or stack burning within their permit jurisdictions. The Department shall
pay said authority for these services in accordance with the payment sched-
ule provided for in ORS 468A.615. Three-quarters of said payment shall be
made prior to July 1 of each year and the remainder shall be paid within ten
days after completion of the end of season reconciliation:

(1) Registration of acreage:

(a) On or before April 1 of each year, each grower intending to open
burn or propane flame under this Division shall register the total acreage to
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be open burned or propane flamed. Said acreage shall be registered with the
Department or its authorized permit agent on the registration forms provid-
ed. Candidate fields for open burning or propane flaming shall be listed on
the registration form and shall also be delineated on specially provided reg-
istration map materials and identified using a unique field reference code.
Each candidate field listed shall state if the field is located in a priority area,
contains a critical nonburn area, is a problem field, or is being requested for
emergency burning. Registration, listing of fields, and mapping shall be
completed according to the established procedures of the Department.
Fields to be registered for burning must be planted in crops that can be open
burned or propane flamed in the same year they are registered, and must be
owned or under the control of the registrant. At the time of registration, a
non-refundable registration fee of $4 shall be paid for each acre registered
for open field burning and $2 shall be paid for each acre registered for
propane flaming. The registration fees for open field burning and propane
flaming shall be paid into separate designated accounts. A complete regis-
tration (permit application) shall consist of a fully executed registration
form, map and fee. Acreage registered by April 1 may be issued a burn per-
mit if:

(A) Allocation is available; and

(B) The initial registration fee account has a sufficient balance.

(b) Registration for stack burning will occur twice annually. Each
grower intending to stack burn under this Division during the first stack
burn period of February 5 through May 31, must register between January
2 through January 31.

(c) Each grower intending to stack burn under this Division during
the second stack burn period of October 5 through December 31, must reg-
ister between September 1 and September 30.

(d) Registration of open field burning and propane flaming acreage
after April 1 of each year shall require the prior approval of the Department
and an additional $2 per acre late registration fee. The late registration fee
shall not be charged if the late registration is not due to the fault of the reg-
istrant or one under the registrant’s control;

(e) Copies of all registration forms and fees shall be forwarded to the
Department promptly by the permit agent. Registration map materials shall
be made available to the Department at all times for inspection and repro-
duction;

(f) The Department shall act on any registration application within 60
days of receipt of a completed application. The Department may deny or
revoke any registration application which is incomplete, false or contrary to
state law or this Division;

(g) The grower registrant shall insure the information presented on the
registration form and map is complete and accurate.

(2) Permits:

(a) Permits for open field burning, propane flaming, or stack burning
shall be issued by the Department, or its authorized permit agent, to the
grower registrant in accordance with the established procedures of the
Department, and the times, locations, amounts and other restrictions set
forth by the Department or this Division;

(b) A fire permit from the designated fire permit issuing agency is also
required for all open burning pursuant to ORS 477.515, 476.380, 478.960;

(c) A valid open field burning permit shall consist of:

(A) An open field burning permit issued by the Department which
specifies the permit conditions in effect at all times while burning and
which identifies the acreage specifically registered and annually allocated
for burning;

(B) A validation number issued by the designated permit agent on the
day of the burn identifying the specific acreage allowed for burning and the
date and time the permit was issued.

(d) A valid propane flaming permit shall consist of:

(A) A propane flaming permit issued by the Department which spec-
ifies the permit conditions in effect at all times while flaming and which
identifies the acreage specifically registered and annually allocated for
propane flaming;

(B) A validation number issued by the designated permit agent iden-
tifying the specific acreage allowed for propane flaming and the date and
time the permit was issued.

(e) A valid stack burning permit shall consist of the name of the
responsible person and date the permit was issued, and shall specify the
acreage and location authorized;

(f) Each responsible person open field burning, propane flaming, or
stack burning shall pay a per acre burn fee within ten days of the date the
permit was issued. The fee shall be:

(A) $16 per acre sanitized by open field burning;

(B) $4 per acre sanitized by propane flaming;
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(C) $10 per acre burned in stacks.

(D) For grass seed and cereal grain residue from previous seasons,
broken bales, or fields where a portion of straw was removed using usual or
standard baling methods, the acreage actually burned shall be estimated and
the same per acre fee as imposed in paragraph (C) of this subsection shall
be charged. The estimated acreage shall be rounded to the nearest whole
acre.

(g) Burning permits shall at all times be limited by and subject to the
burn schedule and other requirements or conditions announced or set forth
by the Department;

(h) No person shall issue burning permits for open field burning,
propane flaming, or stack burning of:

(A) More acreage than the amount sub-allocated annually to the
grower by the Department pursuant to OAR 340-266-0060(2);

(B) Priority or fire safety buffer zone acreage located on the upwind
side of any city, airport, Interstate freeway or highway within the same pri-
ority area or buffer zone.

(i) It is the responsibility of each designated permit issuing agency to
establish and implement a system for distributing open field burning,
propane flaming, or stack burning permits to individual grower registrants
when burning is authorized, provided that such system is fair, orderly and
consistent with state law, this Division and any other provisions set forth by
the Department.

(3) Fees:

(a) Permit agents shall collect, properly document, and promptly for-
ward all required registration, late registration fees, and burn fees to the
Department;

(b) All fees shall be deposited in the State Treasury to the credit of the
Department of Agriculture Service Fund.

(4) Records:

(a) Permit agents shall at all times keep proper and accurate records
of all transactions pertaining to registrations, permits, fees, allocations, and
other matters specified by the Department. Such records shall be kept by
the permit agent for a period of at least five years and made available for
inspection by the appropriate authorities;

(b) Permit agents shall submit to the Department on specially provid-
ed forms weekly reports of all acreage burned in their permit jurisdictions.
These reports shall cover the weekly period of Monday through Sunday,
and shall be returned to the Department no later than the first working day

of the following week.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.615
Hist.: DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; DEQ 104, f. & ef. 12-26-75; DEQ 114,
f. 6-4-76: DEQ 138, f. & ef. 6-30-77; DEQ 140(Temp). f. & ef. 7-27-77 thru 11-23-77; DEQ
6-1978, f. & ef. 4-18-78; DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; DEQ 2-1980, f.
& ef. 1-21-80; DEQ 12-1980, f. & ef. 4-21-80; DEQ 9-1981, f. & ef. 3-19-81; DEQ 5-1984,
f. & ef. 3-7-84; DEQ 20-1988(Temp), f. 8-12-88, cert. ef. 8-12-88 thru 2-2-89; DEQ 8-1989,
f. & cert. ef. 6-7-89; DEQ 5-1992, f. & cert. ef. 3-3-92 (and corrected 3-18-92); DEQ 4-1993,
f. & cert. ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 14-1994, f. & cert. ef. 5-31-
94; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-026-0012; DEQ 8-2010, f.
& cert . ef. 8-27-10

340-266-0060
Acreage Limitations, Allocations

(1) Limitation of Acreage:

(a) The maximum acreage to be open field burned annually in the
Willamette Valley under this Division shall not exceed 15,000 acres of steep
terrain and “identified species” as defined in OAR 340-266-0030.

(b) Steep terrain and identified species burning is prohibited in
Benton and Lane Counties, and in Linn County, except for portions of
northeast Linn County that are east of the North Santiam River and north of
Jefferson-Scio Drive and Robinson Drive to the west boundary of the city
of Scio and north of Highway 226, and portions of northeast Linn County
that are east of Richardson Gap Road and north of Fish Hatchery Drive.

(c) The Department may by order permit emergency open field burn-
ing, propane flaming, or stack burning of up to 2,000 acres annually, in
addition to the limitations on acreage specified in this section.
Requirements for emergency open burning are specified in OAR 340-266-
0065.

(d) The maximum acreage to be propane flamed annually in the
Willamette Valley under this Division shall not exceed 500 acres for the
years 2009, 2010, 2011 and 2012. For the year 2013 and thereafter, all
propane flaming is prohibited.

(e) The maximum acreage to be stack burned annually in the
Willamette Valley under this Division shall not exceed 1000 acres for the
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years 2009, 2010, 2011 and 2012. For the year 2013 and thereafter all stack
burning is prohibited.

(f) Other limitations on acreage allowed to be open field burned are
specified in OAR 340-266-0090(1) and 340-266-0100(1);

(2) Allocation of Acreage:

(a) In the event that total open burning and propane flaming registra-
tion as of April 1 is less than or equal to the maximum acreage allowed to
be open field burned or propane flamed annually, pursuant to subsection
(1)(a) and (c) of this rule, the Department shall sub-allocate to each grow-
er registrant and each district (subject to daily burn authorization) 100 per-
cent of their respective registered acreage;

(b) In the event that total open burning and propane flaming registra-
tion as of April 1 exceeds the maximum acreage allowed to be open field
burned or propane flamed annually, pursuant to subsection (1)(a) and (c) of
this rule, the Department may sub-allocate to growers on a pro rata share
basis not more than 100 percent of the maximum acreage limit, referred to
as “grower allocation”.

(c) Transfer of allocations for farm management purposes may be
made within and between fire districts and between grower registrants on a
one-in/one-out basis under the supervision of the Department. The
Department may assist grower registrants by administering a reserve of
released allocation for first come-first served utilization.

(d) In the event that total stack burning registration at the close of the
first registration period of January 2 through January 31 is less than or equal
to the maximum of 250 acres out of the 1000 acre annual allocation pur-
suant to subsection (1)(e) of this rule, for the first stack burn period of
February 5 through May 31, the Department shall sub-allocate to each
grower registrant (subject to daily burn authorization) 100 percent of their
respective registered acreage.

(e) In the event that total stack burning registration at the close of the
first registration period of January 2 through January 31 exceeds the maxi-
mum of 250 acres out of the 1000 acre annual allocation pursuant to sub-
section (1)(e) of this rule, for the first stack burn period of February 5
through May 31, the Department may sub-allocate to each grower registrant
on a pro rata basis not more than 100 percent of the maximum acreage
limit, referred to as “grower allocation.” If any acreage remains unburned
at the end of this first stack burn period, this acreage will be added to the
maximum acreage allowed to be burned during the second burn period pur-
suant to subsections (2)(f)(g).

(f) In the event that total stack burning registration at the close of the
second registration period of September 1 through September 30 is less
than or equal to the maximum of 750 acres allowed to be burned for the sec-
ond stack burn period of October 5 through December 31 pursuant to sub-
section (1)(e) of this rule, the Department shall sub-allocate to each grow-
er registrant (subject to daily burn authorization) 100 percent of their
respective registered acreage.

(g) In the event that total stack burning registration at the close of the
second registration period of September 1 through September 30 exceeds
the maximum of 750 acres out of the 1000 acre annual allocation pursuant
to subsection (1)(e) of this rule, for the second stack burn period of October
5 through December 31, the Department may sub-allocate to each grower
registrant on a pro rata basis not more than 100 percent of the maximum

acreage limit, referred to as “grower allocation.”
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.610
Hist.: DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; DEQ 104, f. & ef. 12-26-75; DEQ 114,
f. & ef. 6-4-76; DEQ 138, f. & ef. 6-30-77; DEQ 140(Temp), f. & ef. 7-27-77 thru 11-23-77;
DEQ 6-1978, f. & ef. 4-18-78; DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; DEQ 22-
1978, f. & ef. 12-28-78; DEQ 13-1979, f. & ef. 6-8-79; DEQ 30-1979, f. & ef. 9-27-79; DEQ
2-1980, f. & ef. 1-21-80; DEQ 12-1980, f. & ef. 4-21-80; DEQ 9-1981, f. & ef. 3-19-81; DEQ
5-1984, f. & ef. 3-7-84; DEQ 11-1987, f. & ef. 6-15-87; DEQ 5-1992, f. & cert. ef. 3-3-92
(and corrected 3-18-92); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-
11-93; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-026-0013; DEQ 8-2010, f. & cert . ef. 8-27-10

340-266-0065
Emergency Open Burning

In accordance with ORS 468A.610(11)(a), the Department of
Environmental Quality may by order allow up to 2,000 acres each calendar
year for emergency open burning, propane flaming or stack burning to
address a disease outbreak or insect infestation on a grass seed or cereal
grain field. A grower seeking emergency burning authorization must submit
a petition to the Department of Environmental Quality requesting emer-
gency burning in accordance with the dates specified in subsection (9), and
shall include the information as provided in this rule.
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(1) Such burning shall be limited to the minimum number of acres on
the field to address the emergency, and in no case exceed the acreage
approved for burning by the Department of Environmental Quality under
these rules.

(2) In addition to the general requirements for burning in OAR 340-
266-0040, any emergency burning approved under these rules shall be sub-
ject to special field-by-field authorization by the Department of
Agriculture, and a field specific smoke management burn plan required in
subsection (6), to protect public health and safety.

(3) Emergency burning shall be subject to the requirements in OAR
340-266-0050, including the registration and burn fee.

(4) Based on the submittal dates specified in subsection (9), a grower
seeking emergency burning approval shall submit a petition to the
Department of Environmental Quality containing the following documen-
tation:

(a) A field burning registration form, in accordance with OAR 340-
266-0050(1).

(b) Severity of the disease outbreak or insect infestation, the minimum
number of acres being requested for burning to address the problem, and
the type of burning to be used (open burning, propane flaming, or stack
burning).

(A) Documentation shall include seed testing results from the most
recent seed harvest, obtained from an independent seed lab operated by a
registered seed technologist (RST), which shows the seed quality and puri-
ty results from the infested field or acreage, and how this is evidence of a
major disease outbreak or insect infestation. Emphasis should be given to
seed germination testing results, and whether the germination percentage is
more than 10 percent under the required percentage established for that spe-
cific grass variety. Growers are encouraged to submit seed testing results
and reference the Seed Standards established by Oregon Seed Certification
Service at Oregon State University, as part of this documentation.

(B) Other documentation besides seed testing results may be submit-
ted by the grower providing it also shows evidence of a major disease out-
break or insect infestation.

(C) Description of the extent of damage to the grass stand, whether
stand replacement would be needed if no burning is conducted, and the
extent to which burning is expected to remedy the disease outbreak or
insect infestation. This shall include whether any alternatives to burning,
such as crop rotation or chemical treatments, would be similar to or more
effective in eradicating the problem.

(D) For the information noted above in paragraphs (A), (B) and (C),
growers are required to include documentation from an extension agent,
agronomist, or consultant.

(c) Description of how the severity of the disease outbreak or insect
infestation affects the market value of the harvested seed and the extent of
the financial or economic hardship this poses. This description shall include
an estimate of the overall financial loss from the outbreak or infestation, in
relation to total number of grass seed fields that are part of grower’s farm-
ing operation, as a means of showing the extent of the financial impact,
which shall be considered in the determination of extreme hardship.

(d) A field specific smoke management burn plan, as described in sub-
section (6) below.

(5) After receiving a petition for emergency burning, the Department
of Environmental Quality may request additional information from the
grower petitioner, in accordance with the provisions and conditions listed in
subsection (4).

(6) Included in the emergency burning petition shall be a field specif-
ic burn plan, containing the information listed below. The information in
subsection (a) below shall be provided primarily by the grower petitioner,
in consultation with the Department of Agriculture. The information in sub-
sections (b) and (c) shall be determined primarily by the Department of
Agriculture, in consultation with the grower petitioner.

(a) Location of the field, and description of the potential risk to the
public, associated with the burning of the field. This includes:

(A) Whether any burning restrictions or prohibitions apply to the
field, as identified in OAR 340-266-0075, related to priority areas, critical
non-burn areas, fire safety buffer zones, or problem fields.

(B) Any other unique factors in addition to (A) above, such neighbor-
ing homes or residential areas within a 1/4 mile of the field, or any special
events, community activities, sporting events, etc., that should be avoided
on certain dates, that can be reasonably known in advance.

(b) Optimum meteorological conditions for burning the field, related
to information provided in subsection (a). This includes the appropriate
surface and transport winds, humidity, mixing height, and ventilation
conditions.
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(c) Any special field preparation (such as fluffing), ignition tech-
niques, need for preparatory burning, or other burning related precautions
and instructions.

(7) In making a determination to approve a petition, based on the
authority specified in subsection (10), the Department of Environmental
Quality shall approve all, part, or none of the acres requested for emergency
burning, based on the following:

(a) The information submitted under subsections (4)(b) and (c).

(b) Review of the field specific burn plan, required in subsection (6),
and the extent of the constraints associated with burning the field and like-
lihood that the field can be burned with the risk to the public minimized to
the greatest extent practicable.(c) Prior to approving any emergency burn-
ing petition, the Department of Environmental Quality shall post the field
specific burn plan, and a summary of the emergency burning petition, on
DEQ’s website for a period of 7 days. Interested persons will be notified by
the Department of Environmental Quality prior to or on the day of the post-
ing. Comments can be submitted to the Department of Environmental
Quality on the proposed burn plan during the 7 day period. Any comments
received will be considered by the Department of Environmental Quality
prior to acting on the emergency burning petition.

(d) Whether emergency burning petitions submitted by the dates in
subsection (9) exceeds the specific allocation listed. In the event the total
acres requested for emergency burning exceeds these allocations, the peti-
tions shall be prioritized on a case-by-case basis, as part of the approval
process.

(e) After evaluating all the information received pursuant to this rule
concerning an emergency burning petition, the Department of
Environmental Quality shall make a finding of whether an extreme hard-
ship due to disease outbreak or insect infestation exists, and if so, whether
it outweighs the dangers to public health and safety from emergency open
burning, in accordance with ORS 468A.610(11)(a).

(8) Authorization for burning shall be provided on the day of the burn
by the Department of Agriculture, as described in subsection (2).

(9) Petitions for emergency burning can be submitted at two different
time periods during the year. The first is between March 1 and June 1. The
second is between July 1 and September 1.

(a) Petitions submitted between March 1 and June 1 shall include the
documentation specified in subsection (4), based primarily on evidence of
a disease outbreak or insect infestation from the prior year seed harvest, and
any other more recent evidence if available. These petitions shall also
include an estimate of the affect on the upcoming seed harvest. These peti-
tions will be limited to a 1,000 acre allocation, out of the annual 2,000 acre
limit for emergency burning. After reviewing all petitions received by June
1, the Department of Environmental Quality shall notify each grower peti-
tioner whether all, part, or none of the acres requested for emergency burn-
ing were approved.

(b) Petitions submitted between July 1 and September 1 shall include
the documentation specified in subsection (4), based primarily on evidence
of a disease outbreak or insect infestation from the most recent seed har-
vest. Prior year seed harvest information may be included, as well as other
more recent evidence if available. These petitions shall be limited to a 1,000
acre allocation, out of the annual 2,000 acre limit for emergency burning. If
any of the prior allocation in subsection (a) remains, it will be carried over
to this allocation. Petitions submitted during this time period will receive an
allocation on a first-come first-serve basis. However, petitions approved
prior to August 15 will only allow a maximum of 200 acres per petition.
After August 15, this limit will not apply, and the remainder of the alloca-
tion will be available on a first-come first-serve basis, providing any of the
allocation remains. For each petition submitted during this time period, the
Department of Environmental Quality shall notify each grower petitioner
whether all, part, or none of the acres requested for emergency burning
were approved.

(c) Any petitions not approved in subsection (a) due to limited alloca-
tion can be resubmitted on July 1 to be eligible to that allocation, subject to
the same first-come-first serve allocation method.

(10) The Commission delegates to the Director the authority to permit
emergency burning by order pursuant to and by the standards contained in
ORS 468A.610(11)(a).

NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468A.610

Hist.: DEQ 8-2010, f. & cert . ef. 8-27-10
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340-266-0070
Daily Burning Authorization Criteria

As part of the Smoke Management Program provided for in ORS
468A.590, the Department shall set forth the types and extent of open field
burning, propane flaming, and stack burning to be allowed each day accord-
ing to the provisions established in this section and this Division:

(1) During the active burning season and on an as needed basis, the
Department shall announce the burning schedule over the burning radio net-
work, or other communication technology method as approved by the
Department, and operated specifically for this purpose. The schedule shall
specify the times, locations, amounts and other restrictions in effect for open
field burning, propane flaming, and stack burning. The Department shall
notify the State Fire Marshal of the burning schedule for dissemination to
appropriate Willamette Valley agencies.

(2) Prohibition conditions:

(a) Prohibition conditions shall be in effect at all times unless specifi-
cally determined and announced otherwise by the Department;

(b) Under prohibition conditions, no permits shall be issued and no
open field burning shall be conducted in any area except for individual burns
specifically authorized by the Department on a limited extent basis. Such
limited burning may include field-by-field burning, preparatory burning, or
burning of test fires, except that:

(A) No open field burning shall be allowed:

(i) In any area subject to a ventilation index of less than 10.0;

(i) In any area upwind, or in the immediate vicinity, of any area in
which, based upon real-time monitoring, a violation of federal or state air
quality standards is projected to occur.

(B) Only test-fire burning may be allowed:

(i) In any area subject to a ventilation index of between 10.0 and 15.0,
inclusive, except for experimental burning specifically authorized by the
Department pursuant to OAR 340-266-0100;

(ii) When relative humidity at the nearest reliable measuring station
exceeds 50 percent under forecast northerly winds or 65 percent under fore-
cast southerly winds.

(3) Marginal conditions:

(a) The Department shall announce that marginal conditions are in
effect and open field burning is allowed when, in its best judgment and with-
in the established limits of this Division, the prevailing atmospheric disper-
sion and burning conditions are suitable for satisfactory smoke dispersal
with minimal impact on the public, provided that the minimum conditions
set forth in paragraphs (2)(b)(A) and (B) of this rule are satisfied;

(b) Under marginal conditions, permits may be issued and open field
burning may be conducted in accordance with the times, locations, amounts,
and other restrictions set forth by the Department and this Division.

(4) Hours of burning:

(a) Burning hours shall be limited to those specifically authorized by
the Department each day and may be changed at any time when necessary
to attain and maintain air quality;

(b) Burning hours may be reduced by the fire chief or his deputy, and
burning may be prohibited by the State Fire Marshal, when necessary to pre-
vent danger to life or property from fire, pursuant to ORS 478.960.

(5) Locations of burning:

(a) Locations of burning shall at all times be limited to those areas
specifically authorized by the Department; except for areas where burning is
restricted or prohibited, as specified in OAR 340-266-0075.

(6) Amounts of burning:

(a) To provide for an efficient and equitable distribution of burning,
daily authorizations of acreages shall be issued by the Department in terms
of single or multiple fire district quotas. The Department shall establish quo-
tas for each fire district and may adjust the quotas of any district when con-
ditions in its judgment warrant such action;

(b) Unless otherwise specifically announced by the Department, a one
quota limit shall be considered in effect for each district authorized for burn-
ng;

(c) The Department may issue more restrictive limitations on the
amount, density or frequency of burning in any area or on the basis of crop
type, when conditions in its judgment warrant such action.

(7) Limitations on burning based on air quality:

(a) Should smoke intrusions occur in the Eugene-Springfield area from
the burning of identified species, steep terrain, propane flaming, or stack
burning, pursuant to OAR 340-266-0060, that are in excess of the cumula-
tive hours identified below, the minimum allowable effective mixing height
for any additional open field burning for remainder of the year shall be as

follows:
Cumulative Hours in the Eugene-Springfield Area
Minimum Effective Mixing Height (feet)
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0-14 hours— No minimum
15-19 hours — 4,000
20-24 hours — 4,500

25 and greater — 5,500

(b) The effective mixing height restrictions in paragraph (a) of this sub-
section shall not apply to emergency burning or experimental burning, pur-
suant to OAR 340-266-0065 and 340-266-0100.

(8) Limitations on burning based on rainfall:

(a) Open field burning and propane flaming shall be prohibited in any
area for one drying day (up to a maximum of four consecutive drying days)
for each 0.10 inch increment of rainfall received per day at the nearest reli-
able measuring station;

(b) The Department may waive the restrictions of subsection (a) of this
section when dry fields are available as a result of special field preparation
or condition, irregular rainfall patterns, or unusually high evaporative weath-
er condition.

(9) Other discretionary provisions and restrictions:

(a) The Department may require special field preparations before burn-
ing, such as, but not limited to, mechanical fluffing of residues, when con-
ditions in its judgment warrant such action;

(b) The Department may designate specified periods following permit
issuance within which time active field ignition must be initiated and/or all
flames must be actively extinguished before said permit is automatically ren-
dered invalid;

(c) The Department may designate additional areas as priority areas

when conditions in its judgment warrant such action.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A.590
Hist.: DEQ 29, f. 6-12-71, ef. 7-12-71; DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; DEQ
104, f. & ef. 12-26-75; DEQ 114, f. & ef. 6-4-76; DEQ 138, f. 6-30-77; DEQ 6-1978, f. & ef.
4-18-78; DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; DEQ 22-1978, f. & ef. 12-28-78;
DEQ 24-1979(Temp), f. & ef. 7-5-79; DEQ 28-1979, f. & ef. 9-13-79; DEQ 30-1979, f. & ef.
9-27-79; DEQ 2-1980, f. & ef. 1-21-80; DEQ 12-1980, f. & ef. 4-21-80; DEQ 9-1981, f. &
ef. 3-19-81; DEQ 5-1984, f. & ef. 3-7-84; DEQ 20-1988(Temp), f. 8-12-88, cert. ef. 8-12-88
thru 2-2-89; DEQ 8-1989, f. & cert. ef. 6-7-89; DEQ 5-1992, f. & cert. ef. 3-3-92 (and cor-
rected 3-18-92); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 14-1994, f. & cert. ef. 5-31-94;
DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-026-0015; DEQ 8-2010, f. &
cert . ef. 8-27-10

340-266-0075
Burning Restrictions and Prohibitions.

The following identifies smoke management requirements for Priority
Areas, Critical Non-Burn Areas, Fire Marshal Buffer Zones, and Problem
Fields, where burning is either restricted or prohibited, in order to further
protect public health and safety from smoke impacts and potential fire haz-
ards:

(1) Priority Areas:

(a) The following are priority areas where open field burning, propane
flaming, and stack burning are restricted by the Department. No priority
area acreage shall be burned upwind of any city, airport, Interstate freeway
or highway within the same priority area. Any burning within a priority area
is subject to field-by-field authorization by the Department.

(A) Within three miles of the city limits of incorporated cities having
populations of 10,000 or greater;

(B) Within three miles of the city limits of the City of Lebanon;

(C) Within one mile of airports servicing regularly scheduled airline
flights;

(D) Areas on the west and east side of and within 1/2 mile of Interstate
I-5, from Portland to the Douglas/Lane County lines;

(E) Areas on the west and east side of and within 1/4 mile of these
highways: 99, 99E, and 99W. Areas on the south and north side of and with-
in 1/4 mile of U.S. Highway 20 between Albany and Lebanon, Oregon
Highway 34 between Lebanon and Corvallis, Oregon Highway 228 from its
junction south of Brownsville to its rail crossing at the community of Tulsa.

(b) Parts of the Interstate I-5 and highway priority areas identified
above are subject to the State Fire Marshal rules for fire safety buffer zones,
which require a noncombustible area be established. See subsection (3) of
these rules.

(c) Each responsible person open field burning, propane flaming, or
stack burning within a priority area shall refrain from burning and prompt-
ly extinguish any burning if it is likely that the resulting smoke would
noticeably affect the priority area.

(2) Critical Non-Burn Areas:

(a) Burning is prohibited in critical non-burn areas. No person shall
cause or allow any open field burning, propane flaming, or stack burning in
the following critical non-burn areas:
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(A) Any part of a field that is underneath a power transmission line of
230kV rating or greater, extending 75 feet on either side of the center line
of the power transmission line.

(B) Any part of a field within 500 feet of a hospital.

(C) Any part of a field within 500 feet of a school, when the school is
in-session. A school shall be considered not in-session during the fol