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0230 SEN. JERNSTEDT moved that SB 416 be amended;
in line 14 of the bill, after "and" insert

"encourage Oregon".

0237 CHATRMAN HANNON, hearing no cbjection to the motion, declared
the amendment adopted. Sen. Boe and Groener were excused.

0238 SEN. JERNSTEDT moved that SB 416, as amended
be sent to the Floor with a DO PASS recormmendation.

0281 The clerk called the roll with Sens. Ragsdale, Bullock, Groener,
Jernstedt and Chairman Hannon voting AYE. Sen. Boe was excused.

0284 CHAIRMAN HANNON declared the motion CARRIED.
0284 SEN. JERNSTEDT will lead discussion on the Floor.

SB 435 - Relating to judicial review

The preliminary Staff Measure Analysis on SB 435 is hereby made a part
of the record (SEE EXHIBIT B).

0301 J. ROBERT JORDAN, a practicing attorney in Portland, stated
he served as Chaimman of the Writ of Review Advisory Committee of the
Law Improvement Comittee. The Law Improvement Committee is a statutory
committee appointed by the Legislative Council Committee.

He discussed the make up of the advisory committee and its functions
regarding writs of review-and reviewed a prepared statement  (SEE EXHIBIT €)

0429 He added they have presented to the committee three separate
documents. The "Explanatory Comments" document (SEE EXHIBIT D) was prepared
by the Legislative Counsel Committee, and overall outline of the bill itself,
exclusive of its land use features (SEE EXHIBIT E) prepared by Mr. Bill Love
and an outline of the land use features (SEE EXHIBIT F) prepared by Mr.
Steve Schnell. -

0450 BILL LOVE stated he has, since the inception of the Law Improvement
Camittee, been involved in many of the projects in which they were involved.
He no longer serves on the Law Improvement Committee, but he understands the
process and he thinks they have served the State of Oregon very well.

0458 Their Savings and Loan Association as such does not get involved
with matters that pertain to the subject matter of this bill, but they do
have a wholly owned subsidiary which is one of the larger land developers
in the state and therefore would be affected by what is or is not done as
it relates to the land use planning. He wanted it made clear that their
company does own a land development company that is used in the land use
decision making.

0466 Before the committee is a statement called "A General Overview"
(SEE EXHIBIT E). He reviewed the provisions of the bill as outlined on
page 2 of the statement.

0491 He would like to touch on the highlights of the bill as it relates
to the land use decisions, Sections 1 to 12. One of the things they wanted
to do was simplify the process. In going through this they spent a lot of
time and said what they need to protect everybody's interest is to have one
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level of decision making by the appropriate administrative body to decide
the policy matters, be it the city council, the county commissioners or
whoever it is supposed to be. They will make the decision that they are
embodied to do. From that there ought to be cne level of appropriate judi~
cial review to determine whether the decision was made according to the
roles and within the goalposts that have been defined. And rather than have
it go to a Circuit Court and have them loock at the record, and these are
reviews on record, so they don't go through a whole new trial and have them
make a decision and if they don't like it then they go to the Court of
Appeals—--let's go directly to the Court of Appeals. That is done today.

You go from a decision made by any state agency under the Administrative
Procedures Act to the Court of Appeals and the Court of Appeals makes the
legal decision. If the decision is made at the administrative hearing, there
is one level of judicial review. There is always a second level if the
Supreme Court of Oregon elects on its own to be able to review further be-
cause of the policy statement. The Supreme Court has the right to do so.
That is what they have tried to follow here.

0517 They have added the evidence of giving some written notice to
the poeple involved as to when the city, county, district's decision is
made and filed, signed and becomes enforced. Heretofore one of the problems
has been that the bodies quite frequently announce their decision and nobody
is sure quite when it gets signed and when it gets filed. They provided for
a method of giving notice to the people who are interested in having notifi-
cation. At that point the so-called time factor starts to run.

0526 TItem 4 on page 2 of the statement (SEE EXHIBIT E) has to do with
the time for taking the appeal to the courts if you don't like the decision
of an administrative body. They have reduced it from 60 days to 30 days.

But it is 30 days after the notice is given, not after some oral decision is
made. The concern they have, and this is one of the areas, is that many,

many cases are not appealed. They had some evidence that out of 5,000 there
were roughly maybe 50 ended up having writs of review filed. Conceivably

the 4,950 are just sitting there and nobody knows until the 60th day whether
an appeal is going to be filed or not. He would submit as someone involved
with development and with lending, that on any significant project nobody

is going to go in and do anything until that appeal period has expired knowing
that a party may come in the next day and file an appeal. So what they want
to do is provide a reasonable time for the people to be able to exercise their
right of judicial review, but not delay beyond a reasonable time all of the
public projects where they don't know if an appeal is going to be filed.

The committee felt that 30 days provides a sufficient time for people involved
to determined whether they are going to take the matter up for a review or

are they g01ng to abide what the decision is of the decision-making body. He
thinks that is a very important factor in the bill, but he also emphasises it
is 30 days fram the day that written notice is given that the decision has been
finalized by the body that determines the matter.

0560 Numbers 5 and 6 on page 3 of the bill have to do with where do you
go vwhen the right of judicial review—~ 5) says is there is a quasi-judicial
type case, generally that is something that involves a specific parcel of land,
if anybody doesn't like the decision they can go straight to the Court of
Appeals just like you would from an area of an administrative agency. There
are other types of matters that are more legislative in nature, common policy
decisions. The conclusion of the committee there is you get LCDC involved
in those cases because they may be changing the goalposts.
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0571 It isn't a question of whether this falls within the parameters
of the ICDC and the comprehensive. The question is in these cases should
we change them, modify them or are they trying to write some whole new rules
by which they play the game. In this case ICDC should be involved. If
they are more of the minor nature, after comprehensive plans are involved
there was strong feeling in the committee that the Circuit Court which is
independent of the land use areas, then the Circuit Court in the area of
the particular case should be the level of initial judicial review. They
distinguished between so-called quasi-judicial and legislative types actions.

0583 On top of page 4 there are two more items and he wants to emphasize
this is the role of ICDC. The conclusion was should we have all these cases
go through an administrative body. The feeling of the committee was that
there are already too many levels of review. ICDC can't be the judicial
review because it is not a judicial body. It is a policy making body like
the city, county or special districts. So if you are talking about a level
of judicial review that the people ought to have, ICDC cannot provide it be-
cause it is not a judicial body. Likewise, people serve part—-time like they
don on the Racing Commission, Writs of Review Advisory Committee. If we are
talking about trying to have a judicial reivew being done in the framework
of the goalposts it should be done by a court and not by another level of an
administrative body. So the conclusion was reached that we could accomplish
all of these objectives if we say we are going to go from the city or county
that makes the decision up to the Court of Appeals, but we have to give notice
to ICDC when you do that. You file your petition and ICDC has the right to
come in to the Court of Appeals and say to the court and say they are interested
because it has some long-range significants and they want to get their message
through and ultimately the Court of Appeals can take that into consideration
in arriving at its decision.

0610 There are two areas where the status quo has been maintained
One has to do with a defintion of what he has referred to as a quasi~judicial,
legislative and administrative. The courts have said if it is quasi-judicial
you have to proceed under different ground rules than a legislative body.

0629 The other thing they ended up not changing had to do with the bonding
requirements tied in for a stay order. They went round and round on that and
finally decided to maintain a status-quo on the existing law in this area be-
cause they couldn't agree on anything better, with one exception, and that was
they felt the attorney's fees should follow the general rules and we shouldn't
have a provision that the bond itself can be used as a basis for paying
attorney fees to the other parties as the current law would now permit. They
have struck that from the present law. They talked about increasing the bond
to $10,000 and about reducing the bond and about not having it at all. As
a developer he personally doesn't feel that the stay of the bond is a very
crucial question because if you have contested matter before the city or
county or scomewhere and the decision of the body is favorable to the developer
and the developer or company knows they are likely to go out and have a writ
file or an appeal taken, they are willing to pick up the option. The developer
isn't going to spend money to get started and get shut out of the box later.
You spend you whells for 60 days to find out if anything is going to be done.

0664 STEVEN R. SCHNELL stated Mr. Love has been the referee for the Pack 8
and has given the camittee a play-by-play and he would like to put it into the
context of the rues a little bit. Most of his comments are in the written




S

Senate

Iegislative Committee on Trade
and Economic Development
March 14, 1979

Page 6

Tape 14, Side 2

text (SEE EXHIBIT C) and he would like to speak from the charts he has.
He explained the charts showing the system relating to how land use
decisions are made.

0754 He would like to speak about his reactions as an LCDC commissioner
from 1973 to 1976. It is his feeling in looking at how the commission functioned,
they were asking citizens with their legal experience to do jobs that were
really suited for full time people and in addition he thinks fulltime lawyers.
Those technical decisions were difficult to make. All in all he thinks the
commission tried very valiantly to do that job, but because of the nature of the
decisions, many of them were delegated to hearings officers and the result
was that the commission or many of the members of the commissioner couldn't
be much help. There were a series of functions the commission had to perform
during that time and still has to perform. Only one of them has to do with
dealing with quasi-judicial decision such as we are talking about here.

0768 The proposal before the committee would reduce the load on the
commission and make that citizen body a more effective group. As the bill
has indicated it separates the quasi-judicial and the legislative decisions.
It would continue to send the legislative decision to ICDC for review. In
SB 100, as amendment by SB 570, there is a provision for acknowledgment of
comprehensive plans. Once a local government completes its plan it is shipped
off to the ICDC. The ILCDC is then supposed to review it against the goals to
determine whether the minimum standards set out by that are met. If they are
met, then in terms of individual decisions the goals drop out. They no longer
have a functional role on individual decisions. The result as far as the
committee is concerned is to put that right back into the local government
decision-making process.

0786 He thinks the system will be improved if we eliminate the one layer
of duplication by causing the quasi-judicial decisions to be appealed directly
from the local governmment to the Court of Appeals.

0789 MR. JORDAN stated they have given the committee a chart prepared
by lLegislative Counsel showing a comparison between present provisions of the
law and and the bill's provisions on the second page (SEE EXHIBIT F). Also,
Elizabeth Stockdale of Legislative Counsel is prepared to answer any technical
questions.

0800 CHAIRVAN HANNON asked how many cases are we talking about on an
average that would be challenged.

0805 MR. SCHNELL stated the committee sent out a questinnaire and
they got responses to that and they can make the available to the committee.
It is not a camplete report, but what they came out with, and Bob Stacey of
1,000 Friends of Oregon did the analysis on it, and he thinks the rough
figures are there were 6,000 decisions mentioned. Out of that roughly 100
decisions are appealed to the Circuit Court in some fashion. A very small
portion go on to the Court of Appeals. It is not a great number of decisions
that are appealed, but what happens is that those decisions that are appealed
affect all the other decisions that are being made. The concern there is to
simplify the upper levels in order to get good decision making at the lower
levels.

0831 CHATRMAN HANNON stated it really intrigues him that each session
we are trying to file other things through the Court of Appeals. He agrees
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we need to speed up the process, but he is intrigued by their indication
that the writ of review is a challenge to ILCDC and we find people are
using both avenues as a means of appealing, but are they in fact appealing
on legitimate grounds are are they appealing as a means of trying to pre-
vent a project. That is a concern he has--that is using a legal process as
a means to impede something rather than guaranteeing the legal right to
someone to chanllenge something.

0841 MR. SCHNELL stated there is a provision in the bill that if there are
frivilous tales, there is a cost that has to be paid in an attempt to dis-
courage scame of that. He thinks there are legitimate grounds for appeal
at this stage and in part because some of this law is relatively new.

With the system they are talking about here, he thinks they will minimize
the appeals in the future because what will happen is there will be an
established body of interpretation available that people can draw on,

mainly in the form of a Court of Appeals decision. Also it is very costly
to handle each of these levesl of appeals. It is very costly to the citizens
and as a lawyer who makes same of his living in this field, he can assure
everyone he gets camplaints about that. It is not fair to the public to have
this complicated decision-making process. This bill would reduce the cost
of handling these kinds of procedures.

0960 MR. JORDAN, in response to Sen. Ragsdale's question, stated they
were unable to come up with a definition of "quasi-judicial”.

1016 SEN. RAGSDALE stated he will withhold his question until a later
time because there are other witnesses who want to testify.

1017 CHAIRMAN HANNON stated SB 435 is going to go to a subcommittee
and he would like to have Mr. Iove, Mr. Jordan and Mr. Schnell to help the
committee as we delve into th bill deeper.

1022 MICHAFL MARCUS, Director of Litigation for Multnomah County Legal
Aid, stated his concern is solely with the portion of the bill which abolishes
the writ of review as a device for reviewing district court error. He
has submitted written testimony (SEE EXHIBIT G). He has submitted testimony
in the past to the Writ of Review Subcammittee and the Law Improvement Committee
and has appeared before Mr. Jordan made essentially the same argument that
he is making today. He reviewed the testimony.

1039 His suggestion is that Section 13 of this bill be rewritten
expressly to recognize the continued availability of the writ of review to
review district court error. The reason he makes that suggestion is that an
appeal from the district court to the Court of Appeals is in practice unavail-
able to all but wealthy litigants. It is therefore unavailable to a great
majority of the litigants who find themselves in district court who are
individuals as opposed to institutions.

1096 MIKE REYNOLDS, Justice Department, stated he is was asked to
appear on behalf of the Governor's Office. Mr. Johnson was unable to attend
and asked that he appear and speak with regard to SB 435. In view of scme
of the camments and testimony that has been presented here today, he has a
couple of brief comments he would like to make in his capacity as Assistant

Attorney General and also as having been legal counsel assigned to ICDC
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for the past almost two years. He will keep them brief because he knows
we will be discussing them later.

1107 With respect to ILCDC and most.of his comments will be addressed
to the impact SB 435 is going to have on ICDC and its appeal function,
and secondarily on the writ of review statute, generally.

1109 With respect to ICDC, to give the committee a couple of basic
facts about ICDC and in its appeal function and its performance in that
capacity. Since July and with the speed that ICDC makes decisions, since 1977
they have rendered over 100 decisions on appeals and only 12 of those have
been appealed to the Court of Appeals. To his knowledge none of those cases
has been reversed by the Court of Appeals on the grounds LCDC applied the
wrong legal principles in deciding the case.

1118 There was one case in which the decision was reversed because
ICDC not only invalidated the decision but remanded the case back to the
board of county commissioners to reconsider the matter. The Court of Appeals
said all they had the authority to do was to invalidate, not remand and so
it reversed the order of the commission on that basis, but it was more of a
symatical problem than it was one of applying legal principles. It really
didn't have anything to do with the principles at all. In another case
involving the Fish and Wildlife Commission, the Court of Appeals held it
involved a. legal principle of exhaustion of the administrative remedies.

If he remembers correctly the cammission ruled that the petitioner in that
case had not exhausted the administrative remedies by appealing a decision
from the Planning commission to the board of county commissioners, but instead
appealed directly from the planning commission to the ICDC. The commission
ruled that since the petitioner had not taken that one administrative step
available that the appeal was not properly before ICDC. The Court of Appeals
said that ICDC could adopt that principle as long as it wanted to, but it had
to apply it prospectively, it couldn't apply it retroactively to a decision
that had already been made. It was a extrenous issue and not one that involved
te legal principle in the land use area that is germaine to an appeal.

1149 . The comments of the Governor's officeé with- respect to SB-435 simply
have to do with ICDC's review function. He thinks Sen. Ragsdale brought out
one problem that SB 435 seems to have and that is when are we going to decide
when a problem is quasi-judicial and when is it legislative. In this bill
that makes a difference between where the appeal goes, either to ICDC or to
the Court of Appeals. It is quite possible that we could wind up with a
motion of transfer being filed with ILCDC and their decision that yes, this
is quasi-judicial and should be filed in the Court of Appeals. So it is filed
in the Court of Appeals and the Court of Appeals happens to disagree and says it
is legislative and hands it right back.

1156 The Governor's office would like to see all land use decisions that
involve allegations that statewide goals have been violated to be decided by
ICDC in the first instance. Essentially this would eliminate the writ of review
for such land use decisions. There are numerous justifications for that. One
is that it eliminates forum shopping which exists right now . Now a litigant
who wants to challenge a basically quasi-judicial land use decision at the local
level which may be a rezoning or whatever, can either go to ‘the Circuit Court
or it can go to the ICDC depending on where it feels it is likely to get the
best treatment. This would eliminate that for all people. There would be one
body to which the appeal would go. The second thing it does is produces a
consistency of interpretation with respect to the statewide goal. When you have
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36 circuit courts making different decisions and different interpretations
of the goals it produces differing results. Thirdly it places the review
responsibility with the body that has the expertise in the area of interpret-
ing the statewide goal. There was some discussion earlier about when policy
is being made by the commission and in passing upon petitions for review and
when it isn't. He submits, at least it has been his experience that it
doesn't make any difference whether a decision is quasi-judicial or is
legislative as far as whether policy is being made by the camission. Policy
is being made in both kinds of decisions and it is not just the legislative
decision so if ICDC were not to have review of quasi-judicial decisions it
would be stripped of an awful lot of policy making authority.

1175 The fourth justification of eliminating the writ of review for
these land use decisions and also placing it in ICDC is that it reduces the
case load of circuit courts. Placing the review authority with ICDC initially
will also reduce the case load of the Court of Appeals.

1183 There may be some question as to how much this would increase the
workload of the commission. The commission does intend, at least it is being
discussed among the department staff and he thinks with the additional
acknowledgment requests that will be coming in, there will be some streamlining
of the existing appeals procedure for LCDC. Many of the cases in which there
is now oral argument is probably that there will be more submission of cases
on briefs alone without oral argument before the commission and the amount of
time spent by the commission on these cases in public meetings can be signi-
ficantly shortened so they can get on with more significant issues and issues
such as campliance requests, etc.

1191 For those reasons, it appears consolidating the review authority
of land use decisions with ICDC will significantly decrease the amount of time
spent on the appeals and also the expense involved by the litigants and
hopefully produce better results for everyone.

1195 The second point with respect to SB 435 that the Governor's office
wishes to suggest is that the writ of review essentially be eliminated, at
least for most cases in the Circuit Court because for the most part tends to be
a useless step. Decisions which are significant that go by writ of review to
the Circuit Court are then going to be appealed most likely to the Court of
Appeals anyway and the Court of Appeals looks at the decision as though the
Circuit Court had never even made a decision. There are usually legal
questions and there is traditionally no deference given to the decision of
the Circuit Court. This is not a big issue and is something that can be gotten
into later in the subcommittee meetings on the bill.

1203 Essentially eliminating the writ of review would save time and money
to the litgants and to the court system. It would free up Circuit Court time
because they wouldn't have to deal with the writ of review procedures. It is
also in accordance with the trend which Sen. Hannon mentioned earlier that
administrative decisions are being reviewed in the Court of Appeals. This is
te way it works with administrative agencies. Essentially the decisions made
by cities and counties are no different from the decisions made by state
agencies. They have to follow certain rules and make their decisions on the
basis of certain factors and that is as easily reviewed in the Court of Appeals
as it is in the Circuit Court.

1211 One other significant point that is not in SB 435 but which they
would like to see in SB 435 would be a provision that would help the commission
speed up its appeal process without seriously interfering with the petitioners'
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rights before ICDC and that is a provision that would allow the commission
to continue its review of a petition that has been filed with the commission
which involves a comprehensive plan provision or a zoning subdivision, other
ordinance or regulation. When this kind of a plan ‘provision is already before
the commission on an acknowledgement for compliance request, when jurisdictions
have gotten their comprehensive plan adopted and implementing zoning ordinances,
etc. and where they are in compliance with the goals, they submit a request
to the commission and ask that the commission formally acknowledge those plans
and implementing ordinances as being in compliance with the statewide goals.
The problem is there is an awfully lot of activity usually toward the end of
this process with adoptions and it is possible for a petitioner to also file
a petition for review with ILCDC challenging the very same plan provision. So
the commission on one hand has an acknowledgment request before it in which
it is asked to pass upon the validity of this particular plan provision in
accordance with the goals and on the other hand it has a petition for review
before it challenging the very same thing. An amendment or an addition to
197.300, the review procedure of LCDC, would enable the commission to continue
its review of any petition alledging that a plan provision violates the statewide
goal until such time it has issued an order on the acknowledgement process and
if its findings contained in the acknowledgement order are dispositive of the
matters that are raised in the petition, then it may dismiss the petition

1237 Mr. Johnson has indicated he would be more than happy to appear
before the committee at any future hearings on the bill and offer his comments
and would also appreciate to perhaps submit some amendments to SB 435 to in-
corporate the ideas he has mentioned today.

1296 TERRY MORGAN, an attorney practicing in Portland, stated he repre-
senting developers, and he is a member of the Home Builders Association, stated
he comes today expressing his own viewpoints on the bill before the committee.
He also has submitted some written testimony which is in the form of proposed
amendments (SEE EXHIBIT H) which he thinks would be more appropriately addressed
in the subcommittee or in a work session.

1301 He thinks this is a good bill and deserves to be passed out of
committee and it is really needed. The reason primarily, at least from the
developers' viewpoint or from a homeowners viewpoint, is that the major cost
impact on housing today and the economic impact on individual members of the
industry is delay. One thing this bill would do is cut off every development
30 days worth of delay. That is a significant improvement in cost savings
to the consumer. Obviously the cost of financing the project waiting for that
60 day appeal period to fall are significant and it is passed along to the
consumer in each instance by the developer insofar as possible. The bill will
cut that appeal period from 60 days to 30 days. Mr. Love has emphasized the
fact there is a waiting period which is a practice in the industry because
of the investment that could potentially be lost if ground is broken.

1312 The second saving is on individual projects that are appealed.

We are talking about Section 2 kinds of projects which most frequently falls
in the quasi-judicial setting eliminating one layer of review.

1317 With respect to Section 2 he wholeheartedly supports this blll.

He thinks it is a bonus both to the homebuilding industry and to the consumers
of housing in Oregon. Therefore he would classify the amendments he has sub-
mitted as minor in nature and completely consistent with the intent of this
bill.
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Sen. Jernstedt left at 3:00 p.m.
Sen. Groener left at 3:04 p.m.

1324 MR. MORGAN added that ICDC has limited jurisdiction and only has
jurisdiction over goal-related issues. Procedures and consititutional issues
which frequently arise in the context of a quasi~judicial proceeding, a Circuit
Court is the only one that is capable of handling those and has the authority
to handle them under the present statute. Under the proposed bill the Court
of Appeals would handle those issues. You could still end up with dual appeals
from a quasi~judicial decision at the local level. Someone who wanted to delay
a project, for example, could appeal on the constituional issues to the Circuit
Court and to the ICDC on goal-related issues.

1332 The bill does provide in Section 7 for ICDC's input insofar as on
quasi-judicial decisions there is a necessity for a consistent policy from the
agency. That is provided through a brief to the Court of Appeals. He thinks
that gives the conmission an adequate basis for policy determinations and con-
sistency. You also have to remember in a quasi-judicial decision you already
have a project on line. This is where the cost impacts are going to be most
heavily felt on the part of the developer, on the part of the consumers and
so it is appropriate to cut the layers of review in such instances. He thinks
that is the wisdom of this bill. He does differentiate the problems of quasi-
judicial vs. legislative decisions. It is probably necessary to have a defini-
tion of those, at least in cases of amnexations and others which could be
problematic.

1341 The amendments he has suggested relate to two primary causes on
Section 2. The first relates to frivilous appeals and ways of somewhat limiting
those kinds of appeals. The second set of issues relates to the review of
constitutional matters which can be discussed at another time.

1343 He would like to propose an alternative to Section 3 which again
would turn legislative matters over to ILCDC for review of goal-related issues.
He would prefer to see review of legislative issues left as a choice to the
petitioner. The reason is because constitutional issues can only be raised in
a Circuit Court by means of a declaratory judgment proceeding. There will be
many times when you will have constitutional issues present in a challenge to
a comprehensive plan provision, for example, which also raises statewide goal
violations. Therefore, under the scheme proposed in Section 3 you would have
the problem where a petitioner would have to appeal on the constitutional issue
to the Circuit Court and to the ICDC on goal-related issues. Under the present
statute he has at least a choice. There is a provision in the amendments he
has suggested that would allow ICDC to come in on policy related issues and to
participate as a party in the proceedings. He thinks that would protect the
interest of consistency in policy.

1359 CHATRMAN HANNON requested that Mr. Morgan become involved in the
workings of the subcommittee on the bill.

1362 BOB STACEY, staff attorney with 1,000 Friends of Oregon, submitted
and summarized a prepared statement (SEE EXHIBIT I) supporting the basic
premise of SB 435.
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1475 CHARIMAN HANNON asked that Mr. Stacey serve on the subcommittee
also. He would also appreciate it if Bill ILove, Steve Schnell, and Mike
Reynolds would also participate. Sen. Ragsdale and he will serve on the
committee as well.

1482 VINCE SAIVI, Oregon Environmental Council, stated he and Mr.
Reynolds discussed the statistics Mr. Reynolds presented to the committee
on the number of petitions that had been filed before ICDC. He talked to
one of the ICDC staff subsequent to Mr. Reynolds testifying before the
committee. It is his understanding that all the statistics were correct
other than the dates. He blieves the number of petitions that have been
filed have been 126 since the inception of the commission in 1974. The
100 that had been decided and the 12 that had been appealed and the nine
that had been affirmed by the Court of Appeals are correct statistics.

He thinks what is significant with those statistics though is the fact

the average time for the commission to make a determination and issue an
order generally has been three and one-half months. That is supportive

of one of the major points he wants to make today on behalf of the OEC.

That is the change proposed under Section 5 (d) to remove quasi-judicial
decisions from ICDC's authority, they feel, would be a move in the wrong
direction. Primarily because taking a citizen's perspective, there would be
an added cost to the citizen in going to te Court of Appeals and there would
be an added time delay and those factors are penalizing factors to citizens'
groups. Because of the penalty they feel it would be much more advisable to
leave the statute as it is presently constituted and give greater flexibility
to citizens' groups in considering whether or not to petition a quasi-judicial
decision.

1499 They are certainly in support of the attempt to speed up the
judicial review process as provided for in Section 2 and providing for the
Court of Appeals to have jurisdiction. There is a minor point he wanted to
address under Section 2 (3) and Sections 5 (2). There is wording in there
which he thinks could create a problem that could easily be corrected for
the benefit of citizens or anyone who petition for review. The wording as it
is presently written allows for petitions to be filed not later than 30 days
following the date of the written decision and either on the date on which
it is signed or on the date it is mailed. They believe it would be easy
enough and in all fairness to all the parties to provide for the date of
mailing. He thinks the potential to lay there is significant and there is
potential harm to a petitioner.

1513 There are two other provisions in the bill which he would like
to address. One is under Section 2 (11) (b) whereby the bill is still
providing for the $1,000 bond provision when a stay of proceedings is going
to be requested. They are in very much in favor of that $1,000 bond being
left at that figure. :

1518 Section 3 (11) (e) has a provision making a change from the present
statute. The present statute provides for attorney fees to be granted upon
review and upon a court awarding actual damages. They feel that that is in
error and they do not feel attorney fees ought to be granted under those
type of circumstances. They are pleased with the provision being in the bill
for actual damages. They feel it is reasonable.
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1526 CHAIRMAN HANNON, having determined there were no further

witnesses, declared the hearing closed, and announced that the date of
the subcommittee meeting will be set at a later date.

1528 SEN. RAGSDALE suggested that the Chair also refer SB 61 and

SB 65 to the same subcommnittee for consideration.

1528 CHAIRMAN HANNON referred SB 61 :and SB 65 to the subcommittee

to be considered along with SB 435

1529 CHAIRMAN HANNON declared the meeting adjourned at 3:26 p.m.
Respectfully submitted,
7 \ -
Ny N4 )

Annetta Mullins
Committee Assistant

Exhibit Summary

HEOOQWP

HIZD®

Proposed amendments to SB 418

Preliminary Staff Measure Analysis on SB 435

Prepared statement, Steven R. Schnell

"Explanatory Comments" on SB 435, submitted by Bob Jordan

"A General Overview" of SB 435, submitted by Bob Jordan

Comparison chart showing present appeals procedures of land use decisions
and proposed procedures under SB 435

Prepared statement, Michael H. Marcus, Legal Aid Services of Multnomah Co.

Prepared statement, Terry D. Morgan, representing himself

Prepared statement, Robert Stacey, 1,000 Friends of Oregon
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1118 ROY DWYER, Attorney, stated he is legislative chairman for the
Oregon Trial Lawyers. He indicated it appears to him that what is being asked
of the committee is really to pass some special interest legislation to help the
insurance industry to make even more profits that it is making now. There is
no question in his mind that the manufacturer, producers, and employers of this
state are paying excessing amounts of money for premiums. He finds it hard to
reconcile that with the fact that the insurance companies profits are higher
than they have ever been.

1136 He gave some examples of insurance facts which were put out by the
insurance information institute.

1192 He explained a situation-that occurred in Kansas which:related to . :
products. insurance premiums. ' o

1208 He discussed further the insurance industry.

1235 He stated that in Oregon, punitive damages has been used on a very
modest level. He can't understand the big problem. He indicated that a case
came out that if you didn't exclude it in your insurance policy, it could be
covered. He thinks what the insurance companies really want is insurability
of punitive damages.

1261 He begged the committee to find some of these answers. He asked to
find out if it is the lawsuits that are creating the problems for the manu-
facturers or is it the panic pricing by the insurance industry that is causing
the problem for the manufacturer and then make a determination.

1268 CHAIRMAN HANNON announced that on Wednesday, March 28 at 1:00 p.m.
in Hearing Room A, there will be a subcommittee meeting on SB 422. He also
announced that on March 26 at 8:00 a.m. in Hearing Room S$326 there will be a
subcommittee meeting on SB 435. Sen. Ragsdale, Sen. Bullock and himself are
the members of that subcommittee. Sen. Ragsdale is the chairman.

1274 The meeting was adjourned at 9:54 a.m.

The. following exhibit submitted to the .comittee but not presented at
the meeting in personal testimony is hereby made a part of the committee record:
letter to Blanche Schroeder, Portland Chamber of Commerce, from Andrew H. Ulven,
Ulven Forgining Company, Inc., dated March 19, 1979, regarding SB 422.

Respectfully submitted,

Costs /. Vo ke

Carole M. Van Eck
Conmittee Assistant

EXHIBIT SUMMARY:

A - Prepared statement from Richard Colvin, Alder Street Clock Shop, Inc.,
regarding SB 574

B - Prepared statement from Inman Akin, International Jewelry Workers Union,
dated March 22, 1979, regarding SB 574

C - Letter to Robert Seiler from Bernard A Muller, Portland Better Business
Bureau, Inc., dated March 20, 1979, regarding SB 574

D - Prepared statement from Arthur D. Schade, B. W. Cobb Watch & Clock Shop,
Inc., dated March 22, 1979, regarding SB 574

E - Prepared statement from Dennis Allen, President, Oregon Watch & Clock-
makers Guild, regarding SB 574
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Members Present: Senator Hannon, Chairperson
Senator Jernstedt, Vice-Chairperson
Senator Bullock
Senator Groener ,
Senator Ragsdale (alternate)

Members Excused: Senator Boe

Staff Present: Pat Middelburg, Executive Officer
Ellen K. Duke, Committee Assistant

Witnesses: Terry liorgan, lome Builders Association
S Bob Stacey, 1000 Friends-of Oregon

Mile Revnolds,Attorney Ceneral's Cffice’
Steve Schell,Portland Attorney
- - TLee Johnson, Governor's Staff

0030 CHATIRPERSON HANNON started the meeting at 1:03pm, and reviewed
the ajenda. The committee would meet joinly with the House Trade & Ec.
Development Committee for a presentation from the department of Economic
Development, at 2pm. '

SB 435- Relating to judicial review

0200 PAT MIDDELBURG gave a staff report. The subcommittee is sending
it back to committee without recommendation. She reviewed the three
alternatives ways to handle appeal procedure for LCDC cases.

SEE. EXHIBIT A. SEE EXHIBIT B. SEE EXHIBIT C.

A newly introduced alternative is an ideal supported by SENATORS Hanlon and
Day. The proposal is for a land use court which specializes. This idea
was discussed but is not printed.

0275 The involved people came forward and sat at the witness table. They
included TERRY MORGAN, Home Builders Association

BOB STACEY,
MIKE REYNOLDS, Attorney General's Office
STEVE SCHELL, Portland Attorney

There was a general discussion of the original bill and the proposed amendments.

0360 BOB STACEY quoted Bill Love's statement at the subcommittee meeting.
"A land use court might not meet anyone's objectives. Including ours (&EBE's)
if it adds another step."

1:45 SENATOR GROENER leaves.
0400 STEVE SCHELL presented pros and cons of the original bill, Alternative

#1, and Proposal 2, including the speed of decision and the number of cases
that would be appealed.

0510 MIKE REYNOLDS reported that the number of cases appealed is unclear.
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0534 SENATOR RAGSDALE said that he was leaning toward Alternative 1,
but the number of cases that would be appealed is the key.

0576 1EE JOHNSON, Governor's Staff, came to the witness table.
Most circuit court judges don't set up findings of fact. Hearing officers do.

0600 SENATOR HANNON asked the committee what steps they wanted to
recommend. The alternatives are:
1--appeal to the Land Conservation Development Commission
2--appeal. directly to the court of appeals
3--appeal through an appeal board of LCDC
4--appeal to a land use court

0625 SENATOR RAGSDALE concluded that the.discussion addresses the
pointe outlined in exhibit A. However Issue 3 is not one that is approriate
for the committee to address.

Because of the overlap between goals and procedures he suggested having LCDC
deal with policy goals. This addresses issue 1, 2 and 4 of exhibit A.
He likes Alternative #1. SB 435 has the court set policy which is inappropriate.
Suggested using a land use court, a division,of LCDC, as the best,conceptual
approach to handling appeals.

0675 STEVE SCHELL responded that the citizen land use court sets a
burden on a citizen commission to handle trival questions also being
handled by this time consuming review process.

0700 SENATOR RAGSDALE moved the conceptual adoption of Alternative #l
(exhibit B)

0705 Roll call vote. SENATOR RAGSDALE, BULLOCK AND JERNSTEDT
voted "aye''. SENATOR HANNON voted "no''. SENATOR BOE and GROENER excused.

0706 MEETING ADJOURNED.

EXHIBIT LIST

A~ Staff report on SB 435
B-Alternative #1 proposed amendments to SB 435
C-Proposal #2 proposed amendments to SB 435

Respectfully submitted,

o K. Dake

Ellen K. Duke
Committee Assistant
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MAY I0,1979 8:00 am State Capitol Build.
Hearing Room B

TAPE 26, Side I

MEMBERS PRESENT: SENATOR HANNON, CHATIRPERSON
SENATOR JETNSTED, VICE~CHAIRPERSON
SENATOR BULLOCK (arrived 8:10 am)
SENATOR GROENER (arrived 8:57 am)
SENATOR RAGSDALE, Alternate

MEMBERS EXCUSED: SENATOR BOE

STAFF PRESENT: Pat Middelburg, Executive Officer
Ellen K. Duke, Committee Assistant

WITNESSES PRESENT: Mike O Malley, Oregon Pilots : Association
Paul Burket, AERO Div, ODOT
Roger Ritchey, Deputy Aeronautics Administrator
Alan Probes, Private Airport Owner of Proves Field
George Miller, Department of Revenue
George Felt, Roseburg, OR airport
Bob Langmack, Sweethome Airport
Art Skipper, County Skipper Airport on Sandy

0030 The meeting started at 8: Odam.

SB 435-Relating to judicial review.-

032SENATOR RAGSDALE Moved SB 435 be taken from the table.

0035 Roll call vote. SENATOR RAGSDALE, JETNSTED, HANNON voted "aye".
SENATOR BOE excused. SENATOR BULLOCK, GROENER absent.
Motion passed.

0045 SENATOR RAGSDALE moved SB 435 back to subcommittee. There
was no objection. So ordered. =

SB 540-Relating to auctions

0050 SENATOR RAGSDALE moved that SB 540 be sent to the Local
Covernment Committee. No. objection. Motion passed.

SB 926-Relating to property taxation

SEF EXHIBIT A, preliminary staff measure analysis.

SEE EXHIBIT B, revenue analysis of SB 926.

Ny

0080 MIKE O'MALLEY, Oregon Pilots Association, requested
the bill also be considered by the Senate Transportation Committee.

Testified in support of the bill, SEE EXHIBIT C. Urged support.
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0337 ELAINE BENTKOVER, Senator Kulongoski's Staff,testified in support
of the bill.(Spoke for a constituent that was i11 and could not make it
to the hearing.)

0370 SENATOR GROENER moved the adoption of amendments (Exhibit B)
to A-engrossed HB 2248. No objections. So ordered.

0395 SENATOR HANNON reported that the bill will be .held 1in
committee until Monday because of possible conflicting legislation.

SB 422-Relating to actions in particular cases (product liability)
BLANCHE SCHROEDER and JIM MARKEE came forward and sat at the witness
table.

0415 SENATOR RAGSDALE gave a subcommittee report.
0442 The witnesses discussed the unsettled issues.

0508 CLAYTON PATRICK, came forward to discuss the application
of Section 3.

0553 SENATOR RAGSDALE stated that the sub committee also decided to
require insurance companies to report. Senator Brown has drafted
legislation to this issue. It is a priority.

0581 SENATOR RAGSDALE moved the adoption of amendments. (See exhibit C.)
No objection. So ordered.

0660 SENATOR GROENER stated that if the insurance companies have not
reduced their rates in two years that the legislature will take action.

0668 SENATOR JERNSTEDT moved SB 422 as amended to the floor with a
"do pass" recommendation.

SB 435-Relating to judicial review

0670 PAT MIDDELBURG gave a staff report on the sub committee compromises.
Introduced EXHIBIT D, E. (SEE EXHIBIT D, SEE EXHIBIT E)

ELIZABETH STOCKDALE AND MICHAEL REYNOLDS came forward and sat at the
witness table for discussion, and questions.

0720 SENATOR JERNSTEDT moved SB_435 be engrossed, including the
proposed amendments, and be returned to the Trade Committee for
a meeting Wednesday. Ro11 call vote. SENATORS RAGSDALE, BULLOCK, GROENER,
JERNSTEDT, HANNON all voted "aye". SENATOR BOE excused. Motion passed.

0730 SENATOR RAGSDALE complimented the staff and participants of the
subcommittee on their work.

SB 9I5- Relating to air pollution

0745 PATRICIA MIDDELBURG gave a staff report, reviewing each section
of the bill. (SEE EXHIBIT F. SEE EXHIBIT G, the amended bill.)
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May 30, 1979 1:32 p.m. Hearing Room A
State Capitol

Members Present: Sen. Ienn Hannon, Chairman Tape 30, Side 2
Sen. Dick Groener
Sen. Mike Ragsdale (alternate)

Members Excused: Sen. Jason Boe
Sen. Richard Bullock
Sen. Ken Jernstedt

Staff Present: Patricia Middelburg, Executive Officer ,
Dennis Mulvihill, Senior ILegislative Assistant
Carole M. Van Eck,- Committee Assistant

Withesses: Iee Johnson, Governor's Office
Gordon Fultz, Association of Oregon Counties
Mike Huston
Scott Parker, County Counsel Clackamas County
Steve Schell
Nancy Tuor, Department of Land Conservation and Development

0017 CHATRMAN HANNON called the meeting to order at 1:32 p.m.

SB 435 - RELATING TO JUDICIAL REVIEW

0031 PAT MIDDELBURG indicated there are two proposed amendments to
the bill (see Exhibits A and B). She briefly reviewed these.

0065 She stated that Nancy Tuor, Department of ILand Conservation and
Development, submitted a memorandum which gives the approximate land use board
costs. (see Exhibit C). ' '

0073 There was brief discussion regarding the memo.

0117 IEE JOHNSON, Governor's Office, discussed the need for full-time
hearings officers in relation to the budget.

0152 MS. MIDDEIBURG indicated a letter has been written to the co-chairmen
of the Ways and Means Committee informing them of the rewrite of this bill.

0182 MR. JOHNSON pointed out that their first concern all the way was, how
can we expedite this process. The approach that was taken in the original SB 435
was simply to put it all in the Court of Appeal. This didn't take care of all
the land use cases, because there are cases that are not writs of review. They
are declaratory judgement acts.

0239 SEN. RAGSDALE clarified the concept of the proposed arﬁendments.

0268 SEN. RAGSDALE moved adoption of the Legislative
Counsel proposed amendments draft, dated 5/28/79,
and the proposed amendment prepared by Legislative
Counsel, dated 5/29/79, to SB 435.

0271 CHAIRMAN HANNON indicated that prior to the motion he would like
to have Gordon Fultz, Association of Oregon Counties, speak on the bill.
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0278 GORDON FULTZ, Association of Oregon Counties, introduced Mike
Huston, League of Oregon Cities, and Scott Parker, County Counsel, Clackamas
County. He stated that they have come in opposition of the A-engrossed
version of the bill along with the amendments. The problem that they are
concerned with is where that board is placed and its function. He explained
further what their concern were.

0370 We have consistently favored either SB 435 as originally proposed,
where the appeals go to the Court of Appeals, or a separate land use court.

We could even buy the appeals board as proposed if it were to have the functions
of a complete review of all land use decisions w1thout any appeals role of the
commission itself.

0447 MIKE HUSTON briefly expressed their concerns about the effect of the
this legislation and the commission. He stated that it is local government's
interest as well as the state's interest to see that the commission does not
face additional responsibilities to jeopardize their work on those plans. The
review of those plans is the number one priority.

0486 SCOTT PARKER indicated one of the negative aspects that we have to
consider is the political problem. He explained this further. i

0524 CHATRMAN HANNON suggested putting in a sunset clause for two years
from now.

0537 MR. FULTZ stated that he thinks it would be a good idea. He feels
that if this system were put in place, it is going to be there for awhile.

0545 KEN. CANNON indicated they would support it.

0551 MR. JOHNSON 'indicated“;that\_ is a reasonable proposal and he would
support it.

0559 SEN. RAGSDALE feels that two years is not appropriate and suggested
four years.

0564 AUDREY JACKSON stated she thinks four years would be more appropriate.

0570 STEVE SCHELI, indicated that he likes two years because of the problem
that is on hand.

0573 BOB STACY stated that we are only about a year away from issuing a
sunset review. He had no objections to a sunset review.

0578 MS. MIDDELBURG pointed out that the bill does contain an effective
date of January 1, 1980.

0580 There was further discussion on the effective date.

0703 SEN. RAGSDALE moved that the committee approve
the amendments, dated 5/28/72, Iegislative
Counsel draft to A-engrossed SB 435, and the
proposed amendment prepared by Legislative
Counsel, dated 5/29/79. He added to his
motion that the committee adopt an amendment
to add a 4-yr. sunset review clause.
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0711 CHATIRMAN HANNON asked the clerk to call the roll. Senators Rags-
dale, Groener, and Hannon voted "aye". Senators Boe, Bullock, and Jernstedt
were excused. The motion was so ordered.

0720 STEVE SCHELL submitted and summarized his prepared statement (see
Exhibit D). Three suggested amendments are attached to his statement. He
explained these proposed amendments.

0766 SEN. GROENER asked Mr. Schell if these proposed amendments have
been discussed with the Governor's office.

0768 MR. SCHELL stated they have not. He just received them yesterday.
He pointed out that these proposals are technical and are not necessarily

policy.

0840 SEN. GROENER moved the adoption of the
proposed amendments, no. 2 and no. 3, submltted
by Steve Schell, to A-engrossed SB 435.

0843 CHATRMAN HANNON asked the .lerk to call the roll. Senators Groener,
Ragsdale, and Hannon voted "aye". Senators Boe, Bullock, and Jernstedt were
excused. The motion was so ordered.

0846 SEN. RAGSDALE moved the committee send

A-engrossed ‘SB 435 to the floor with a
do pass recommendation.as amended.

0847 CHAIRMAN HANNON asked the clerk to call the roll. Senators Groener,
Ragsdale, and Hannon voted "aye". Senators Boe, Bullock, and Jernstedt were
excused. The motion was so ordered.

0850 CHAIRMAN HANNON assigned Sen. Ragsdale to carry the bill.

INTRODUCTION OF A BIIL

0853 MS. MIDDELBURG indicated there is a measure that the committee 7
requested to introduce which deals with memorializing the President to continue
to pursue aggressive free trade policy among our trading partners (see Exhibit E).

0858 SEN. RAGSDALE moved the committee adopt
a request for purposes of introduction,
Iegislative Counsel draft 2956, dated
5/29/79, memorializing the President and
Congress to continue to pursue agressive
free trade policy among our trading partners.

0863 CHATRMAN HANNON asked the clerk to call the roll. Senators Groener,
Ragsdale, and Hannon voted "aye". Senators Boe, Bullock and Jernstedt were
excused. The motion was so ordered.

SB 666 — RELATING TO PROPERTY TAXATION

0872 MS. MIDDELBURG pointed out that on Monday, May 28, the committee voted
to send SB 666 tO the floor with a do pass recommendation. She stated that



LEGISIATIVE COMMITTEE ON TRADE AND ECONOMIC DEVELOPMENT

SUBCOMMITTEE ON SB 435, SB 61, and SB 65

March 26, 1979 8:00 a.m. Room S-326
State Capitol

Menbers Present: Sen. Mike Ragsdale, Chairman
Sen. Ienn Hannon

Staff Present: Patricia Middelburg, Executive Officer
Annetta Mullins, Committee Assistant

Witnesses: Terry Morgan, Homebuilders Association
There was no tape recording made of the meeting due to technical difficulties.

The minutes of the meeting were not done either because of unavailability of
clerk's notes that related what happened.

Respectfully submitted,

Carole M. Van Eck
Committee Assistant 7/19/79
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SUBCOMMITTEE MEETING ON SB 435

April 19, 1979 3:00pm Capitol Building
S-326
Tape 1, Side 1

Members Present: Senator Ragsdale, Chairperson
Senator Harmon

Staff Present: Patricia Middelburg, Executive Officer
Ellen K. Duke, Committee Assistant

Witnesses: Elizabeth Stockdale, Legislative Counsel
Bill lLove, Writ Review Committee
Audrey Jackson, League of Women Voters
Nancy Tuor, Dept. of Land Conservation and Development
Michael D. Reynolds, LCDC
Bob Stacey, 1000 Friends of Oregon
TLee Johnson, Executive Assistant to Governor
John Partigan, M.S.D.
Bill Fox, Oregon State Home Builders
Gordon Fultz, Association of Oregon Counties
Paget Engen, City of Eugene
Scott Parker, Clackamas City Counsel
Kent Barnes, Court of Appearls
Dave O'Brien, State Housing Council
Judge Schwab, Court of Appeals

SB 435-Relating to judicial review

0030 SENATOR RAGSDALE started the meeting at 3:10pm. He
stated that he understood that a compromise has not been reached.

0035 IEE JOHNSON agreed with Senator Ragsdale and introduced
two approaches that had been developed. (SEE EXHIBIT A. SEE EXHIBIT B.)

0050 BIILL LOVE summarized that the issue is whether the case
goes first to LCDC or the Court of Appeals. He stated that conceptually
the approach provided for in the bill is preferred.

0080 SENATOR RAGSDALE suggested that the plan for today's meeting
is to get the right language for the things that are in agreement.
Secondly the committee would deal with the conflicts.

There was a general discussion of the alternative ways to handle LCDC
cases between Bill Love and Lee Jolmson. LEE JOHNSON outlines the
approaches of Alternative 1 (EXHIBIT A) and Proposal 2 (EXHIBIT B).

0300 JUDGE. SCHWAB identified that there are two issues through
out; principle and expedency. He supported having everything go
through LCDC with established deadlines all the way through the proceedure.

0378 BILL LOVE offered rebuttal to this approach. (SEE EXHIBIT C).

There was a general discussion of the merits of LCDC and the COURT of
APPEALS handling the cases. The group considered sending goal cases

to ICDC and cases based mainly on proceedure going to Court of Appeals.
(SEE EXHIBIT D.) :
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SUBCOMMITTEE ON SB 435

could be reached. The options had been throughly presented. Those
options will be presented to the full committee for consideration.

0902 Adjourned. at 4:30pm.

Exhibit List:
A-Proposed Amedments to SB 435-Alternative 1. Presented by LEE JOHNSON.

B-Proposed Amedments to SB 435-Proposal #2. Presented by LEE JOHNSON.
C-Prepared statement of William Love.

Page 2
0895 SENATOR RAGSDAIE summarized that no concensus of the subcommittee
D- Prepared statement of Lee Johnson.

\ . |
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SUBCOMMITTEE MEETING ON SB_435

Members Present: Senator Ragsdale, Chairperson
Senator Hannon

Staff Present: : Pat Middelburg, Executive Officer
Ellen Duke, Committee Assistant
Elizabeth Stockdale, Legislative Counsel

Witnesses: . Steve Schell, Writ of Review Subcommittee

Audrey Jackson, League of Women Voters
Mike Reynolds, Land Conservation Development Commissi
Bob Stacey, 1000 Friends of Oregon
Nancy Tuor, Department of Land Conservation and Devel
ment

Ken Canon, Associated Oregon Industries
Gordon Fultz, Association of Oregon Counties

' Lee Johnson, Governor's Office :

MAY 14, 1979 - 9:00 am . Hearing Room B
: ' State Capitol Building

Tape I, Side 2
0020 CHAIRPERSON RAGSDALE started the meeting. The involved w1tnesses

sat at the witness table.
SB 435~ Relating to Jud1c1a1 rev1ew

0025 CHAIRPERSON RAGSDALE set the tone for the meeting. Ye are dealing
with the 5/10/79 legislative draft of SB 435. SEE EXHIBIT A.
Section by section written statements have also been prepared by Bill Love..

'SEE EXHIBIT B. Basically each section will be reviewed. First a staff

report, then response, d1scuss1on and repeat

0070 STEVE SCHEDLL AUDREY JACKSON AND LEE JOHNSON
came forward and sat at the witness table.

General discussion of each sectlon

SECTION. 2-booard members do not need to be full time. Delete lines
2I-23. " refereee..full-time" KRemoval only for cause? Wo.:

.SECTION 3--outlines the jurisdiction

0400 STEVE SCHELL agreed to draft an alternative on the
definition of land use decision.

SECTION 4--page 3, line 24- dlscu531on of notice
Line 24 delete 'did not receive notice of or- otherwise.’

0610 SENATOR HANNON moved to amend Sect. 4, Sub 3, to
tie in lines 13-18 of the original SB_435. No objection. Passed.

THE committee agreed that on the line 13 & 19 the bill is to
read "who is"

0640 Discussion of the definition-of "final" as used
on page 4, line. Discussion of '"filing fee".

0740 Recessed at 9:52 am until 10:40 am.

747 Meeting reconviened at 10:58 am.
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0774 SENATOR RAGSDALE conceptually moved to insert -
in Sect 4 a 70 day maximum for the Board and Commission to
act on appeals. If the time is not extended as agreed by
involved parties. No objection. Passed.

0980 SENATOR RAGSDALE moved that 10 calendar days after
the transmittal of the record to the time frame. No objection.
Passed.

1015 SENATOR RAGSDALE moved on Page 3 lines 5-9 of the
original bill a substituion for Section 4 subsection 7.
No objection. Passed.

The committee directed Elizabeth Stockdale to rephrase the
langage on Page 5, lines 2-5 to remove the use of the word
"judgement". '

General discussion of the use of attorney fees. The use
of including fees could cut the work load but it could
also wipe out 1000 Friends of Oregon. The group decided
to return to this issue later within the full committee
setting.

1180 Discussion of the next meeting time. It was left

~unspecified.

.AiIi99 - SENATOR HANNON moved to delete Section 4 subsection9.

No objection. Passed.

1210 The meeting ended at II:45 am.

EXHIBIT LIST

A-proposed émendments to SB 435
B-response to 5/10/79 draft of SB .433 by William Love.

NOTE: A later exhibit includes a staff report on all sub

commnittee action on SB 435.

Respectfully submitted,

Ole ol Dot

Ellen K. -Duke
Committee Assistant

&i\
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MAY 23, I979 I:00 pm Hearing Room A
State Capitol Build.

SEPIENTEIEE FN1r

SUBCOMMITTEE MEETING ON SB 435

Members Present: Senator Ragsdale, Chairperson \\
Senator Hannon

Staff Present: Pat Middelburg, Executive Officer
Ellen K. Duke, Committee Assistant
Elizabeth Stockdale, Legislative Council

Witnesses Present: Kent Hickam, Willamette University
Jerry Justice, Clackamas County
Gordon Fultz, Association of Oregon Counties
Bob Stacey, I000 Friends of Oregon
Audrey Jackson, League of Women Voters
William Love, Writ of Review Committee
Nancy Tuor, Land Conservation Development
Commission
Steve Schell, Writ of Review Committee
Lee Johnson, Governor's Office
0020 The meeting started. Steve Schell, Lee Johnson came
forward and sat at the witness table. The procedure was casual,
with people speaking at will. The group reviewed proposed
amendments, working from EXHIBIT A, comments by Chief Judge Schwab.

0255 SENATOR RAGSDALE moved to delete all of SECTION I9.
No objection. Motion passed. '

0291 SENATOR HANNON moved to delete SECTION 25. Passged
unanamously. Motion passed.

0345 SENATOR HANNON moved to delete SECTION 30 and 3I
from the bill. Passed unanamously. Motion passed.

0375 SENATOR HANNON moved that SECTION I5 be removed from
the bill. Passed unanamously. Motion passed.

0380 SENATOR HANNON moved that sections I3-29 as amended
and approved by the subcommittee be submitted to the full Senate
Trade and Economic Development Committee. Motion passed.

0390 PAT MIDDELBURG, gave a staff report. General -
discussion of exhibits. EXHIBIT B is the latest legislative draft.
EXHIBIT C is exhibit B plus amendments. EXHIBIT D is comments
on exhibit B. EXHIBIT E presents the time frame. (SEE EXHIBITS
B,C,D,E.)

General discussion of the time frame.

06I0 SENATOR HANNON moved that on page 2, Section 4, line 2
the blank would be filled to read "20" days. Passed unamously.
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0665 SENATOR HANNON moved
line 8, the blank would become

General discussion of awarding
General discussion of the time

0960 SENATOR HANNON moved
include discretionary attorney'’
amendment will go to the full T
subcommittee recommendation.

General discussion and review o

0998 SENATOR HANNON moved
adopt % and recommend to the fu
as amended and with the propose
also directed staff to prepare

committee meeting on 5/24. Pas
I025 Exhibit F was introd
1048 SENATOR HANNON moved

of having LCDC decisions publis

1063 SENATOR HANNON moved
Section 6a, line 15 insert a pe
and delete the rest of the sent
through 2I. Motion passed.

1067 SENATOR HANNON moved
line I9 the languate be changed
"30" days. No objection. Motion

I070 SENATOR HANNON moved
Line 2I "the reviewing court" b
of Appeals". No objection. Mo

I075 SENATOR HANNON moved
lines 6 through I4. ©No objecti

I090 SENATOR HANNON moved
Committee to the Ways & Means C
the requirementso £ SB 435 be ¢
is finalized. Motion passed.

II33 SENATOR HANNON moved
Section 7 b, subsection 3, line

AND ECONOMIC DEVELOPMENT

that in Exhibit C, Section 4,
"$200", No vote. Motion died.

attorney's fees.
frame.

that language be drafted to
s fees. This proposed
rade committee without

f Section 6 & 7.

that the subcommittee
11 committee SB 435,

d revised amendments.
this draft for the full
sed unanamously.

Hannon

uced and discussed. SEE EXHIBIT F.

the conceptual adoption
hed.So ordered.

that in Exhibit F, Page 9,
riod after the word "served"
ence. Also delete lines I6

that in Exhibit F, page I0,
to read "20" days instead of
passed.

that in Exhibit ¥, Page IO,
e specified to read "the Court
tion passed.

in Exhibit F, Page II, delete
on. Motilon passed.

that a letter from the Trade
ommittee be written directing
onsidered before the LCDC budget

that in Exhibit F, Page I5,
I2, legisilative council be

authorized to revise the inadggquate language so that the

cross reference is accurate and
objection.

II39 SENATOR HANNON moved
Passed without objection.

1143
full committee. Passed without

appropriate. Passed without

the adoption of the amendments.

SENATOR HANNON moved SB 435 as amended be forwarded to the

objection.
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II57 SENATOR HANNON moved to include language in the bill
that would urge the Court of appeals to act rapidly in these

matters. Authorized Legislative Council to conceptually
draft language which would reflect that "time is of the
essence". Motion passed without objection.

ITI58 SENATOR HANNON moved to include the urging language
in the bill which would be sent to full committee.
Motion passed.

II60 The meeting adjourned.

EXHIBIT LIST

A-Comments by:=Chief-Judge Schwab on Sections I3-3I of SB 435
B-Revised Proposed amendments to SB 435, legislative counsel 5/17/79
C-Hand engrossed revised proposed amendments to SB 435,
legislative counsel 5/1I7/79
D-Explanation of the revised proposed amendments and of the
proposed amendments to the revised proposed amendments to SB 435
prepared by the Governoxr's Office 5/23/79
E-Review time under latest proposal

F-Proposed amendments to SB 435 dated 5/10/79

Respectfully submitted,

Ellen K. Duke

Committee Assistant
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Measure: Senate Bill 435, Relating to Judicial Review
Committee: on Trade and Economic Development |
Hearing Dates: 3/14

' Explanation Prepared By: Patricia K. Middelburg

Title: Executive Officer

Problern addressed. This bill addresses two problems. First, when local governing
bodies make a decision on a land use matter, an individual who wants to contest

that decision may request a review of that decision by filing a writ of review with
either the circuit court or the Land Conservation and Development Commission. Second,
existing statutes allow decisions by certain local or state bodies to be appealed
using the writs of review procedure, when in fact it would be more appropriate to
‘follow the appeals procedure prescribed in the Administrative Procedures Act.
Function and purpose of measure Sections 1 to 12 remove city, county or special
district land use decisions from writ of review and provide for separate judicial
review proceedings especially designed for such land use decisions. It gives the
Court of Appeals jurisdiction over appeals alledging that a fuasi-judicial decision
by these governing bodies violates the state-wide planning goals or the comprehensive
-plan or zoning, subdivision, or other 1and use ordinances or regulations. It pre-
scribes the manner of review of legislative land use decisions, depending on whether
or not LCDC has formally acknowledged the plan to be in compliance with state-wide
planning goals. If a petitioner seeks a stay of proceedings on the land development
project, then he/she must file a $1,000 bond. Upon judicial review of the decision,
the Court of Appeals may award costs to any party.

Sections 13 to 31 would remove the writ of review process from certain governing
bodies and prescribes that any appeals procedure must follow the process outlined
§n the Administrative Procedures Act. '

Major issues discussed.

Effect of committee amendments.

(Attach additional sheets as necessary) ”/)
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TESTIMONY OF STEVEN R. SCHELL BEFORE THE
TRADE AND ECONOMIC DEVELOPMENT COMMITTEE

MARCH 14, 1979

Gentlemen:

I am a lawyer in private practice in Portland. I
am appearing as a member of the Writ of Review Subcommittee
of the Law Improvement Committee and not on behalf of any
client. I served on the LCDC from 1973 to 1976 and have liti-
gated several land use cases, including a Writ of Review

proceeding and an LCDC proceeding as part of one land use
decision.

How land use decisions are made in Oregon.

In Oregon land use decisions are made basically in five tiers.
At the lowest tier are decisions about building permits. Permits

are granted as a matter of right or denied on the basis of basic
codes such as the Uniform Building Code.

The second tier consists of those basic decisions
concerning subdivisions. Can you get the firetruck to the
house, or how will water, streets and sewers be supplied?

The third tier consists of decisions about zoning.
Do you want to avoid having the steel foundry next to the resi-
dential area? These decisions are discretionary.

The fourth tier consists of comprehensive plannning,
Discretionary decisions made at this level have to do with
growth over the next several years. How many more people will’
be in the area and where will the roads need to be placed in
order to take care of increased transportation?

The top tier is the overall planning goals established
by the LCDC. These goals establish or reiterate state policy,
provide minimum standards for comprehensive planning and zoning

and set up procedures for consideration of these state policies
in local decision making.




These tiers are bound together by two court cases,
Fasano and Baker, and SB 100. Once local governments complete
their comprehensive planning, the plans are submitted to LCDC
for "acknowledgment." Once the plans are "acknowledged" the
goals no longer play a role in normal local decisions.

The hearings process.

While no two jurisdictions have exactly the same hearings
process, traditional local law can be coupled with state enabl-
ing legislation and the LCDC goal requirements to allow us to
generalize a procedure by which land use decisions are made.

" This procedural framework has seven levels to it. At the level
closest to the grass roots is the citizens' planning organiza-
tion, a group of people usually confined to a geographical
area who will be directly affected by a particular land use
decision. LCDC Goal No. 1 requires that this advisory body be
consulted in the decision making process.

The second level is the Planning Commission which
makes decisions or recommendations with regard to plans and
zoning. Sometimes hearings officers make certain decisions
rather than planning commissions. In almost all jurisdictions
it is not possible to get to the City Council or County Commis-
sioners until the Planning Commission has had a chance to make
its recommendation or determination on a land use question.

A third layer of decision making is at the County
Commission or City Council level. for quasi-judicial decisions,
i.e., those affecting relatively small parcels of land, there
are rigorous procedural requirements that must be followed.
These procedural requirements take time. They also result,
under normal circumstances, of the development of a rather
extensive record on a controversial decision.

After a decision is made by a City Council or County
Commission it can be reviewed by a court, a fourth layer, and,
under normal circumstances, by the LCDC, a fifth layer. The
procedure for court review is through the Writ of Review. The
procedure for LCDC review is a petition to that state agency.
The LCDC's jurisdiction is limited to review of goal questions.

Once the ILCDC and/or the court have reviewed the
decision and made their determinations, those decisions can be
appealed to the Court of Appeals, a sixth layer. The Court
of Appeals conducts its review on the record made beforg thre
Board of County Commissioners or the City Council, as the case
may be.




Then an optional review is available to the Supreme
Court, a seventh layer, if that body is willing to accept
review on the subject.

Where all of these procedures are applied, they can
result in decisions taking as long as four years.

Personal statement and comment on weaknesses of present system.

I believe in Oregon's land use system. I believe that the

goals attempt to crystalize overall state policy in a form that
can be applied by local jurisdictions in their land use decision
making. Notwithstanding this belief, there are weaknesses in
the present system. Those weaknesses stem from the procedural
and structural difficulties of the institutions that make the
decisions regarding land use matters. One of the most signifi-
cant weaknesses is the delay caused by these complicated levels
of decision making. Another significant weakness is the cost

of participation by a private individual in these various levels
of decision making.

Justice delayed is justice denied. Overpriced justice
is also justice denied. The Bill before you attempts to solve
those problems without undermining the basic structure of the
-land use decison making process in Oregon.

Previous attempts to solve the problem.

In the 1977 Legislature, Senate Bill 570 was passed. With
regard to appeals, Senate Bill 570 said that an individual could
not have two petitions making the same or substantially similar
allegations pending before the LCDC and the Circuit Court.
Clevexr petitioners and their lawyers took one look at that and
got two or more groups together, one to file a petition to the
LCDC and one to file a Writ of Review proceeding. Thus, not-
withstanding the Legislature's valiant attempt to rectify. the
weaknesses in the past system, there were no substantial improve-
ments as far as the multiple filings, delay and costs are
concerned.

Types of land use decision, "quasi-judicial" and "legislative."

Quasi-judicial type decisions are those decisions that affect
one parcel or a limited number of parcels of land. They are
site-specific and frequently come up in the context of a plan
or zone change. Legislative decisions, in the other hand,
affect broad categories of land, such as all the industrial
Jand in a particular county or all the land in one particular
part of a county. In Senate Bill 435, Section 2 deals specifi-
cally with gquasi-judicial decisions and Section .3 deals with
legislative type decisions. '




The committee argued at length about a proper defi-
nition for the terms, "quasi-judicial" and "legislative."
Right now there is a considerable body of case law helping to
clarify what these terms mean. The committee was urged by one
Supreme Court Justice to provide a definition in the statutes
rather than depending on case law. However, the committee
itself could not arrive at a satisfactory agreement, and so -
decided to depend on evolving case law.

Quasi-judicial decision making under SB 435.

As mentioned earlier, the way Oregon's land use system has

grown up, several layers of decision making and review have

been imposed over time. Section 2 cuts through some of those
layers by eliminating from the review process for quasi-judicial
matters both the review of the LCDC and the review of the
Circuit Court. Under the Bill, an appeal is taken directly

from the Board of County Commissioners or the City Council on

a quasi-judicial land use matter to the Court of Appeals.

Section 2 recognizes that City Councils and Boards
of County Commissioners should not be placed in an inferior
- position to state administrative agencies in terms of how appeals
are handled. With some exceptions, administrative agency
decisions are directly reviewed by the Court of Appeals. Under

this change, decisions of the local governments will be reviewed
in the same manner.

The Fasano decision requires that an adequate record
be made before the Board of County Commissioners or the Clty
Council. This record then serves as a basis for the review of
the Court of Appeals.

_ As an earlier member of the LCDC and one who later
had a case before it, I submit that the burdens on citizen
members of boards and commissions are such that complicated
legal matters cannot be adequately understood and reviewed by
most members of the LCDC. Hearings Officers are relied on to
make determinations which in many cases are rubber stamped by
the Commission. The time of the Commissioners




needs to be directed more toward the review of comprehensive
plans and less toward small property disputes.

In addition, Writs of Review are relatively infrequent
and many Circuit Court Judges lack the experience or interest
necessary to handle these matters swiftly and fairly.

Standing is a question that has occurred frequently,
both in Oregon case law and under the United States Constitution.
Standing is whether you have the right to go into court to
- challenge a particular decision. 1In Oregon, in land use matters
standing depends both on participation below and on how one is
affected by the decision. If one is in close proximity to the
decision, such as an adjacent land owner, one obviously has
standing to challenge a particular development. The committee
talked long and hard about what should be required for standing.
A person from Utah and interested in energy should not neces-
sarily have the right to challenge a quasi-judicial decision
in. Oregon on the ground that it violated the energy goal. On
the other hand, certainly a neighbor next door should have the
right to challenge a decision on the ground that it affects,
for example, his agricultural land. The courts have worked hard
~to draw the line between the two positions. SB 435 would leave
that decision to the courts, based on the body of decisions that
_presently exist and that evolve in the future.

Sometimes standing and other matters such as ex-parte
contacts, cannot be determined from the record developed at
the Board of County Commissioners or City Council level. Under
these circumstances the Bill provides that the Court of Appeals
can appoint a master to obtain the necessary facts on these
limited matters. There is a funding appropriation for $50,000
in order to help the Court of Appeals finance this position.
The committee believes that this money can be saved both on
the basis of work loads of Circuit Court judges and in terms
of the number of appeals that LCDC would not have to handle.

Time between hearing and appeal.

For both quasi-judicial and legislative decisions, SB 435 reduces
the time from 60 to 30 days. The question arose in committee

as to when the 30 days should run from. Four choices were
available to the committee: (1) the date of the hearing, (2)

the date of the signing, (3) the date of filing with the County
Clerk, and (4) the date of a mailed notice. What the committee
chose was the date of the signing or the date of the mailing

of a written notice, whichever last occurs.

0




The change from 60 to 30 days has the twin advantages
of shortening the time necessary toarrive at a final decision
and decreasing the cost of getting that decision determined.
Furthermore, because the Court of Appeals will publish its
decisions, over time the change will result in a standard body

of law that can be drawn upon to eliminate disputes in the
future.

The standards for review.

Once the quasi- judicial decision gets to the Court of Appeals,
the Court of Appeals is bound by the record (except for any
additional facts that the master needs to develop in very limited
areas). The grounds for an appeal are very similar to those
presently found in the Writ of Review statute, namely that the
City or County exceeded its jurisdiction, it failed to follow

the procedure applicable to the matter before it, the decision
wasn't supported by substantial record evidenced in the record

as a whole, or that the local government improperly construed

the applicable law. A new category is added, namely, that the
decision is unconstitutional. A host of constitutional questions
can arise in land use decisions, and they are basically legal
questions. These types of decisions include such things as
inverse condemnation, lack of due process, violations of home
rule or local control, and equal protection. The committee

felt that there was no reason to avoid decisions on these matters
if they are raised, by requiring a separate proceeding in

another forum,

The $1000 bond.

The committee was aware that the Legislature would have before
it several Bills dealing with increases in the bond required

to obtain review of a particular land use decisiorn. After
considerable discussion, the committee basically decided not to
change the law as it exists, but to make it a part of the quasi-
judicial review section [see SB 435 § 2(11)]. The attorneys'
fee provision in the present law was eliminated because it did
not appear to run both ways.

Legislative decisions. Section 3 of SB 435 places on the LCDC
the responsibility for reviewing legislative decisions against
the goals, at least as far as comprehensive plans and major
revisions of these plans are concerned. Assuming that a
comprehensive plan or major revision has been acknowledged, any
legislative decision regarding a zoning subdivision or other
ordinance or regulation would be reviewed in the Circuit, Court
or the County. As mentioned earlier, because the goals drop
out after acknowledgment, the Circuit Court would just be
"reviewing the decision agalnst the comprehensive plan. The
committee felt that this in essence would be a matter of local
law and could best be done in the county where the dispute arose.

~o00o~
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WRITS OF REVIEW

Sections 1 to 12 of the bill reméve city, county and special
district land use decisions from writ of review and provide for
separate judicial review proceedings especially designed fo? such
land use decisions. |

Section 2 gives the Court of Appeals jurisdiction over appeals

alleging that a guasi-judicial decision by a city, county or

special district violates the state-wide planning goals or the
comprehensive plan or zoning, subdivision or éther land use
ordinances or regulatiohs. The qualifications for standing in
section 2(2) are that petitioner must: (1) Bera party below (see
ORS 34.020); and, (2) Either have suffered injury to some
substantial interest or be entitled to nétice and hearing as a
matter of right.

‘Under section 2(3) time for appeal begins to run when the
decision is signed or the date written notice of the decision is
given, whicheyer last occurs; the petition must be filed within 30
days thereafter. |

Standing is to be determined before consideration of the merits
of the petition as specified in section 2(4). Section 2(6) allows
the Court of Appeals to appoint a Mastef to make findings of fact
concerning a petitioner's standing to appeal. Under sections 2(4)
and 2(7), LCDC is served with the petition and given an opportunity
to submit a brief to the court. | |

Under sections 2(4), 2(5) and 2(8), the city, county or special
district is served with the petition, is given 30 days to transmit

the record to the.court, and is given an opportunity to participate

/..5'7 .
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in the proceedings. Under section 2(6) judicial review is limited
to the record but the court may appoint a Master to make findings
on procedural irregularities which do not appear in the record,

such as unconstitutionality (e.g., discrimination), ex parte

contacts and standing. Under section 2(10) the grounds for review

are substantially the same as the writ of review under ORS 34.040
except that unconstitutionality of the decision has been added.
Sections 2(11) and 2(12) replace ORS 34.055 (repealed) and

34.070 (amended), respectively, relating to the $1,000 undertaking

which may be required (for costs and damages) if a petition alleges

error in approval of a land development project and requests a stay

of proceedings. Sections 2(11) and 2(12) are substantially

eguivalent to ORS 34.055 and 34.070 except that attorney fees would

not be compensible from the undertaking.

Section 3 specifies the manner of review of legislative land

use decisions, depending on whether or not LCDC has formally

acknowledged -the city or county comprehensive plan to be in

compliance with the state-wide planning goals. Under section 3(1),

~if LCDC has not acknowledged compliance, legislative decisions

alleged to be in violation of the goals are to be appealed to LCDC
under its petition for review procedure (ORS 197.300 to 197.315).
On the other hand, under section 3(2), if LCDC has acknowledged

compliance, then LCDC has jurisdiction only over the appeal of

major plan revisions alleged to violate the goals [section 2(2)(a)l

and the circuit court has jurisdiction over legislative decisions
alleged to violate the comprehensive plan of the city or county

[section 2(2)(b)]. Section 2(3) resolves jurisdictional questions

VAN
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where compliance acknowledgment is granted while LCDC is
considering a case. (Note: LCDC goals drop-out‘upon compliance
acknowledgment by LCDC, leaving thebplans as the standard against
which land use decisions are to be tésted.)

Section 3a is for the purpose of saving an otherwise proper»
appeal filed with the Qrohg forum (circuit court, LCDC or Court of .
Appeals) by requiring transfer of the appealrto the properiforum;

The remainder of sections 4 to 11 are generally conforming
amendments. Most_notablé is the repeal of ORS 34.055 which was_a'
special writ of review bond requirement where a stay of proceedings
was requested in a land development project, which would be
replaced by section 2(11) as described in the comments above. Underlv
section 6, LCDC jurisdiction over petitions for review by persons
would be accordingly limited to those involving legislative
decisidns; ana LCDC's overlapping jurisdiction provision (ORS
197.300(3)) would be eliminated as no longer necessary due to thé
elimination of overlapping_circuit Court-LCDC jurisdiction.
(Compare governﬁental initiated pefitions for review by LCDC, which.
have been retained under ORS 197.300(3).) Moreover, under .section
6, the time for filing a petition for review withVLCDC is changed
from 60 days (from date of final adoption or approval) to 30 days.
(from date of decision or date written notice ié'given, whichever
last occurs).

In section 7 a biennial appropriation 6f $50,000 is made to the
Court of Appeals to fund the additional administrative expenses
incurred in appointing a Master to make preliminary‘féct finding on

matters outside the record under section 2(6) (i.e. allegations of

/.
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unconstitutionality, standing, ex pafte contacts oxr other
procedural irregularities not shown in the record which, if proved,
would warrant reversal or remand). The committee anticipates that
no more than one Master would be needed and that the $50,00Q figure
would be adequate to cover travel, secretarial‘and.dther‘costs R
required.

Under section 9, ORS 34.050 is amended to remove the court's
authority under the general writ of review statutes to re&uce the
amount of the undertaking from $100 to an amount not less than $50.
Moreover, references to "judge!" are removed as surpluségevfrom
current writ of review statutes under sections 9, 9a.andvio becéuse
references‘to "court" appear to be sufficient to include-cifcuit'
courts and county courts which may hear writ‘of-reviewiéases. |

Section 10 is a conforming amendment to ORS 34.070 which has
been émended as discussed above. |

Sections 10a and 10b amend existing land use statutes to
require notice'éf certain city and county decisions to be given in
writing to all parties to the_proceeding. This was believed to be
necessary to assure a time-certain for the beginning of the running
of the time for appealing quasi-judicial decisions under section 2
of the bill. | |

Under section 11, ORS 215;422 is émended to remove the-
existing, possibly ambiguousAlanguage (requiring'thatrland use

appeals within county government be "based upon but not limited to

the record")'so as to clarify that the county has discretion to

hear a case de novo or on the record under language in ORS 215.422

Jo
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(providing that "the procedure and type of hearing shail be
prescribed by the governing body"). |
Finally, sections 11 and 12 amend.existing city and county
planning statutes to fit quasi-judicial land use decisions withiﬁ
the new judicial review to the Court of Appeals under section 2.
Section 13 removeé writ of review for district court decisions

for the reason that district courts were made courts of record with

- appeal to the Court of Appeals under ORS 46.330 to 46.350. Also;

the additional ground of unconstitutionality is added to the
preseﬁt grounds for issuance of the writ.

Thisbamendment'also removes thé masculine gender from the
jurisdictional grounds and changes the language in the substantial
evidence ground to conform to the language used for the. substantial
evidence test under the contested case provisions of_tﬁe APA (sée
ORS 183.482(8)(d)).

Section 15 would allow for writ of review of municipal court
interlocuﬁory orders involving the cohstitutionality of a statute
or ordinance or the proceedings in the same manner as set forth in N
ORS 157.070 for such interlocutory orders of justice's courts.

Section 16 réplaces writ of review with aﬁpeal under the
contested case provisions of the APA for decisions of the Oregon
State Police Trial Board. |

Section 17 is an amendment to the special district law deleting
the 30-day time period for contesting certain formations ahd-
organization changes and imposes a uniform 60~-day time pefiod for
both writ of review and review proceedings conducted under ORS

33.720. It also replaces judicial review of circuit court decisions
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by the Supreme Court with judicial review as in other proceedings
(by the Court of Appeals).
Section 18 is in response to the recent Court of Appeals

decision in League of Women Voters v Lane County Boundary

Commission, 26 Or App 53 (1978). This amendment would recognize the

inplied repeal of the writ of review provision for boundary

commission orders by the League of Women Voters case, replaéing
same with an explicit reference to appeal under the contested case
provisions of the Administrative Procedures Act. In.addition, the
amendment removes reference to the 30-day time limit for such an
appeal; thereby invokingrthe time limit for aépealing contested |
cases under the APA, i.e., 60 days ffom the date the order is
served or petition for rehearing is deemedvdehied, ORS 183.482(1).

Sections 19 and 20, amending ORS 203.060 and repealing ORS
203.200, bring the judicial review of county decisions together
into one section by providing thaf (except as proﬁided for in 1end
use cases under sections 2 ahd‘3): Legislative decisions are |
subject to declaratory judgment proeeediﬁgs {ORS chapter zé); that
quasi-judicial decisions are subject to writ of review (ORS 34.010
to 34.100); and.all other counfy decisions (generally
administratiﬁe or ministerial acts) are subject to writ of mandamusr
(ORS 34.110 ﬁo 34;240).

Section 21 changes judicial review of certain tex exemption
denials under ORS 311.860 by replacing the writ of review with an
appeal to the Department of Revenue under ORS 305.275.

Section 22 changes judicial review of school disﬁrict beundary

board actions under the boundary change procedures set forth in ORS
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330.101 by replacing the writ of review with appeal to the Court of
Appeals under the contested case provisions of the APA (ORS
183.482). -

Section 23 changes judicial reviéw of the division of assets

and liabilities when school district boundaries are changed by

‘replacing the writ of review with the statutory means for appealing

arbitration decisions generally (ORS 33.320 to 33.340).

Section 24 changes the judicial feview of decisions by the
State Board of Education regarding édministrative school disﬁrict
reorganization plans by replacing the writ of review with an appeal
to the Court of Appeals under the contested éase provisions of the
APA.(ORS 183.482). |

Section 25 changes judicial review of community college’
boundary adjustment denials by thé board of education of a
community college distriect by replacing the writ of review with
appeal to the Court of Appeals under the contested case provisions
of the APA (ORS 183.482). |

Section 26 changes the judicial review of the division of
assets énd liabilities when community college district boundaries
are changed by replacing the writ of review with the statutory
means for appealing arbitration decisions generally (ORS 33.320 to
33.340). |

Section 27 restricts the use of writ of reﬁiew by elininating
the use of the writ for challenging the decision of a’county to
bring suit to abate a solid waste nuisance and limiting use of the
writ to challenging the county board's order to abate a solid waste—'

nuisance.
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Section 28 changes the judicial review of orders by the Fire

Standards and Accreditation Board by replacing the writ of review

with appeal to the Court of Appeals under the contested case

provisions of the APA (ORS 183.482).A

Section 29 clarifies that any appropriate judicial proceeding
may be used for judicial review of decisions by the State Fire
Marshal to close buildings under ORS 479.195..

Section 30 eliminates the appeal to the Court of Appeals from.a
writ of review to circuit court involving an appraisal of the
benefits and damages to land located within a water control
subdistrict when construction is undertaken. In its place the
amendment.substitutes a discretionary appeal (certiorari) to the
Supreme Court from a condemnation proceeding in circuit court.

Section 31 eliminates the appeal to the Court of Appeals from a
writ of review to circuit courf on water control district téxes and
assessments and, insteéd, provides for a discretionafy appeal

(certiorari) of the writ decision to the Supreme Court.
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WRITS OF REVIEW

BEFORE SENATE COMMITTEE ON TRADE AND ECONOMIC DEVELOPMENT
A GENERAL OVERVIEW

Project

“Senate Bill 435 is a Law Improvement Committee (LIC) project. The LIC

is a statutory committee established by the Tegislature to review areas

of the law deemed to need comprehensive evaluation. In the past, the LIC
has revised the insurance laws, forestry laws, banking code, probate code,
etc. ’ '

Specific projects are undertaken by the creation of special advisory commit-
tees appointed by the LIC which receive staff assistance from Legislative
Counsel's office.

Writ of Review

The Writ of Review is of English common-Tlaw origin and has been carried over

to the American legal system. It is a limited-purpose writ whereby a court

can demand of a lower tribunal or decision-making bady that certain items
be brought before it for review on the existing record (it does not result
in a new trial with new evidence, witnesses, etc.).

It became embodied many years ago in what is now ORS Chapter 34. Over the
years, either by reference to Writ of Review in the statutes or by express
reference to ORS Chapter 34, it became a convenient vehicle for use by the
legislature in attempting to provide for some Tevel of judicial review of
actions by prescribed administrative bodies even though traditionally or
Togically it was not really the appropriate remedy.

In more recent years, most of the attention to the statutes and procedures
specifically describing the writ have involved land usc cases and appeals.

Advisory Committee Makeup

Al

The members of the Advisory Committee (the Commiitee) are all lawyers from
varied backgrounds and areas of the state. Two (the Chairman and Vice
Chairman) are also members of the L1C. The Committee consisted of a
circuit judge, a district court judge, a county counsel, a deputy city
attorney, a law professor, two practicing lawyers--one of whom is also a
former member of LCDC--and one attorney engaged in business and no longer

in the active practice. Areas represented included Southern Oregon, Central
Oregon, the mid-Willamette Valley as well as the metropolitan Portland area.
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Meetings,

The Committee hald monthly meetings over a two-year period, all public
notices given to interested and affected persons from an established

mailing Tist. A1l of the meetings were held in the Capitol building in
Salem. Members of the public and other interested groups and persons were
encouraged to appear, submit memoranda, and provide input to the Committee.
Among those appearing were the homebuilders, Legal Aid, 1000 Friends and
League of Women Voters. The Committee also met with a justice of the Oregon
Supreme Court and with the court administrator of the Oregon Court of
Appeals. :

Project Objective

. The -Advisory Committee was charged with the task of reviewing and evaluating

all of the Oregon laws dealing with the Urit of Review and to det~rmine to
what extent these laws should be continued, repealed or modified.

The 31 sections of the Bill can be grouped'in three categories:

(.
1) Section 552 relate to land use cases. Because of the significance
: of these sections, they will be highlighted separately below.
The Committee established a separate procedure for review of land
use cases in lieu of the writ.

2) Section 13 eliminates the use of the writ as an alternative
appeal route to the circuit courts for decisions of the Oregon
District Court. Because the District Courts are now courts of
record in this state and appeal is available directly to the
Oregon Court of Appeals from its decisions, the continuation of
the writ, with its potential for misuse and duplicity, appears
no longer justified. This section also specifically adds "un-
constitutionality" as a basis for review where the writ otherwise
is appropriate.

3) Section 14-31 relate to all of the other provisions of Oregon law
where reference to the writ is made. Each of these areas was
considered separately and appropriate recommendations made.
Basically, it was the Committee's opinion that judicial review
would be simplified and expedited in most cases if it was done by
appeal to the Oregon Court of Appeals under procedures comparable
to the Administrative Procedures Act (ORS Chapter 183) for appeals
from most state agencies.

Land Use Decisions (Sections 1-12)

Basic objectives, factors and conclusions include:

1) Simp11ficéti0n§ - Simplify the procedure and avoid duplicate or
alternate routes of appeal and review if at all possible.
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2) One Level of Decision-Making Hearings; One Level of Review -
Clearly define one Tevel of decision-making authority which
would encourage citizen participation, plus one--and only one--
Tevel of judicial review as a matter of right in most cases.
Judicial review would not be encouraged and is not the appropriate
arena for broad citizen participation on the merits; however, it
clearly is retained as a right with adequate notice and time
provisions involved to protect the interests of all concerned.

3) MWritten Noticé - Provide for written notice of the governing body's
decision be given to the parties involved and other people who
file timely written requests.,

4) Expedite Appeal Filing - Reduce the time for appeal from 60 days
to 30 days (after the written notice is given) since this waiting
period has the effect of delaying action in thousands of cases
where no appeal is ultimately filed. Time represents money and
costs. The decision-making process should be expedited while at
the same time preserving adequate time for interested persons to
coordinate an.effective appeal if deemed appropriate.

5) Quasi-Judicial Appeals - For typical or normal cases involving
specific parcels of Tand and basic issues such as zoning, variances,
subdividing, specific building use (commonly referred to as quasi-
Judicial issues), the appeal route is directly from the governing
body to the Oregon Court of Appeals. If the case involves some
facts outside of the record, provision is made for appointment of -
a master to assist the Court of Appeals in establishing the basic

facts.

6) Legislature-Type Actions-Appeals - If what is-at issue is the
' broader based question of Tand utilization (generally involving
much larger areas of iand), commonly referred to as legislative-
type decisions, the appeal shall be:

(a) to LCDC if the governing body does ‘not have an adopted
comprehensive plan formally approved and acknowledged by
LCDC (these plans are supposed to be completed per present
law within the next two years).

(b) if LCDC has so approved and acknowledged such a comprehensive
plan, then to:

1) LCDC if it involves a major revision of a comprehen§ive
plan alleged to be in violation of state-wide planning
goals.

2) To the Circuit Court for the county if it involves zoning,
subdivisions or other ordinances or regulations.

2 ;s}"
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7) LCDC - In addition to being the initial review body for certain

legislative-type acts described above, in all quasi-judicial

type cases LCDC is to receive copies of petitions for judicial
review and has the right to file briefs with the Oregon Court of --
Appeals if it deems the issues invo]ve state-wide planning goals.

Status Quo - Two areas where the Committece made no basic changes

from the status quo because agreement could not be reached after
hearing testimony, arguments and Tengthy Committee discussions:

(a) Definition of quasi-judicial, legislative and administrative
type acts. There has developed an established hody of Tlaw
giving guidelines in many of these areas, and the Committee
concluded it could not feasibly come up with anything better.
This issue probably received more Committee attention than
any other.

(b) The status and amount of a bond if a stay order is requested
while the appeal is pending, and the utilization of the
proceeds of any such bond to cover certain costs. The
existing law was retained except that payment of attorneys
fees from the bond proceeds has been eliminated. The Committee
noted that realistically the bond has little effect since re-
sponsible developers and Tending institutions will not go
forward with a development while an appeal is pending. At-
tention is directed to the fact that several other bills have
been introduced relating to bonding, costs, and the damage
question,

L’\‘F
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REVIEW OF DECISIONS OF CITY, COUNTY OR
SPECIAL DISTRICT GOVERNING BODY ALLEGED TO BE IN
VIOLATION OF STATE~WIDE PLANNING GOALS

WRIT OF REVIEW

A party to the proceeding before
a city, county or special dis-
trict governing body whose
rights are substantially injured
by its decision

Circuit Court

GROUNDS FOR

REVIEW

1. Body has exceeded its
jurisdiction
2. Procedural error

3. Body's decision is not

supported by substantial
evidence

4. Body improperly construed
applicable law

UNDERTAKING

TIME FOR
APPEAL

Maximum of $1,000 if a stay
of proceedings is sought
by petitioner

60 days from date of decision

'PETITION FOR REVIEW

A person or grdup of persons
whose interests are substan-
tially affected '

TIand Conservation and
Development Commission

A comprehensive plan, zoning,
subdivision or other ordinance
or regulation violates the
state-wide planning goals

None

60 days from date of decision

If duplicate suits are filed, later filed must be

rejected under ORS 197.300

Both quasi-judicial and legislative decisions are

reviewable under each procedure

2
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ANALYSIS OF SENATE BILL 435

QUASI—JUDICIAL DECISIONS

A person appearing before

the governing body of a city,
county or special district,
who was either entitled to
notice and hearing or who has
a substantial interest in

the decision

Court of Appeals

1. Body has exceeded its
jurisdiction

2. Procedural error .

3. Body's decision is not
supported by substantial
evidence

4, Body improperly construed .
applicable law

5. Decision is unconstitutional

$1,000 maximum if stay of
proceedings is sought by
petitioner

30 days from later of date of
written decision or mailing
of notice of decision

LEGISLATIVE DECISIONS

A person or group'of persons
whose interests are substan-
tially affected

If no ackhowiedged'compréhen—
sive plan - LCDC

‘If acknowledged comprehensive

plan - :
- LCDC review of major revi-
sion of comprehensive plan

Circuit Court review of -
ordinances or regulations

If no acknowledged comprehen-—
sive plan - Comprehensive plan,
zoning or other ordinance or
regulation is in violation of
state-wide planning goals

If acknowledged comprehensive
plan - Major revision of compre-
hensive plan is in violation
of goals

-Zoning, subdivision or
other ordinance.is in violation
of comprehensive plan '

None

30 days from later of date'of
written decision or mailing
of thice of decision
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The sole concern of my testimony is Section 13 of SB 435,
lines 4 and 5, which codifies the Court of Appeals' opinion
in Hoffman v. French, 36 Or. App. 739 (1978), review granted,
by eliminating the writ of review as a device to review district
court errors.

My nine years of legal services experience convinces me that
nonwealthy litigants —-- meaning those unable to afford $1500 to
$2500 -- are unable to use an appeal to correct district court
errors. Even with 1977 amendments permitting waiver, reduction,
or limitation of appellate undertakings, bonds which are adequate
to protect both parties given normal appellate delays are beyond
the reach of most litigants, and attorney fees on an appeal are
unavoidable for those who are not poor enough to qualify for
legal aid.

The writ of review should be reinstated as a parallel
device for the review of district court error because it makes
review available to the nonwealthy by drastically decreasing
the expense of review:

March 14, 1979

1. By permitting the resolution of review in

a matter of a few weeks instead of the many
months normally consumed by an appeal, the writ
renders a much smaller undertaking sufficient
to protect both sides pending resolution of

the legal controversy;

2. Because a writ proceeding, as a device for
the review of district court error, amounts to
a motion hearing in circuit court, the expense
of legal representation is much lower than for
a typical appeal.

Bonding practices and rising legal expenses have simply
put appeal beyond the means of the nonwealthy litigants who
comprise the majority of individual district court litigants.
Retaining the writ of review as an appellate device will
go far in preventing wealth from being a prerequisite to fair
access to the legal system.

Accordingly, I request that SB 435 be amended to read,
in pertinent part:

Section 13. ORS 34.040 is amended to read:

34.040. The writ shall be allowed in all cases where

the district court, inferior court, officer, or tribunal

other than an agency as defined in subsection (1) of ORS 183.310
in the exercise of judicial or quasi-judicial functions appears
to have: '

* % % % .
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Testimony of Terry D. Morgan concerning SB 435

Proposed Amendments to Section 2

Section 2(2)(b) is amended to read:

"Was a person entitled as of right to notice

and hearing prior to the decision to be reviewed,
or was a person who has [a substantial interest

in the decision] an injury of some substantial

right, and not otherwise.

Comment: This revision retains the language in the
present ORS 34.040. The term ''substantial interest" is
too broad. The principle that.a petitioner must have some
injury peculiar to him and not just an "interest'" which is
common to large numbers of persons is well established in
Oregon law, and under federal court decisions interpreting

standing requirements. See Raper v Dunn, 53 Or 203 (1909) ;

Eacret v Holmes, 215 Or 121 (1958); Warth v Seldin, 422 US 490

(1975); Simon v Eastern Ky. Welfare Rights Organization, 426

US 26 (1976); Sullivan, From Kroner to Fasano: Analysis of

Judicial Review of Land Use Regulation in Oregon, 10 WLJ

358 at 376 (1974).

Section 2(6) is amended to read as follows:
"Review of a decision under this section shall be
confined to the record; the court shall not
substitute its judgment for that of the city,

county or special district governing body as to

e ,%C/é



any issue of fact. In the case of disputed

allegations of unconstitutionality of the decision,

standing, ex parte contacts or other procedural
irregularities not shown in the record which, if
proved, would warrant reversal or remand, the

Court of Appeals pursuant to rules adopted by the

court to carry out this subsection, [may] shall

refer the allegations to a Master appointed by the

court to take evidence and make findings of fact

upon them."

Comment: It is important to realize that most
administrative records will not contain factual matters
bearing on disputed allegations of unconstitutionality,
standing, ex parte contacts or other procedural irregular-
ities referred to in the present wording of the section.
The Court of Appeals should not be given discretionin
referring the matters to a master. The purpose of inserting
unconstitutionality as a basis for review in Subsection 10
is to enable the Court of Appeals to review all allegations
pertaining to the validity of the decision. The suggested

revision further supports this purpose.

Section 2(10)(c) is amended as follows:
"The decision was not supported by substantial

evidence in the whole record or the record fails

to contain adequate findings and reasons for

review;"

Comment: The suggested change reflects current judicial

—
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thinking on land use decisions. Roseta vs County of

Washington, 254 Or 161, 170 (1969); Green vs Hayward,

275 Or 693, 706-708 (1976); Petersen vs Klamath Falls,

279 Or 249, 256-257 (1977); West Linn Land Company vs

Board of Commissioners, 36 Or App 39, 42-43 (1978);

Commonwealth Properties vs Washington County, 35 Or App

387, 398-399 (1978).

Since a statement of findings and reasons is an
elementary requirement of the writ of review proceeding,
requirement should be embodied in the statute so as to

give notice to all jurisdictions and the general public.

Section 2(1l) is amended to add a new section (f)
as follows: w |

"(£) 1If the court affirms a decision approving

-or authorizing the project, and the court

determines that the grounds for the petition for

review were frivolous in their entirety, the

court shall award reasonable attorney's fees and

costs to the developer."

Comment: ORS 34.055(6) allows damages in the form
of reasonable attoraey's fees and costs and actual damages
to the developer only if the petitioner seeks a stay of
the development project and only in the amount of the
undertaking submitted. In effect, however, the filing of
a writ itself will cost delay in the development of the
project without the issuance of a stay. The proposed/
language is designed only to discourage frivolous petitions

and hence would not limit access to the proceedings by



genuinely aggrieved parties.
Under existing case law, a successful defender of an
approval may not seek damages for delay, regardless of the

frivolous nature of the petition. See Bay River vs

Environmental Quality Commission, 26 Or App 717 (1976),

wherein the Court of Appeals reversed a Circuit Court
determination awarding $100,000 in damages for arbitrary
and malicious delay by the agency and for attorney's fees.
The Court held that there was no statutory authority for
such a remedy.

Similarly, Courts have held that there can be no award
of attorney's fees for abuse of process merely because an
appeal was taken frivolously. The proposed revision

provides a limited statutory right.

Section 2 is amended by adding a new subsection 13

as follows:

"(13) Nothing in this section is intended to

prevent a party from seeking damages for inverse

condemnation suffered as a result of a quasi-

judicial decision by a city, county or special

district governing body.

Comment: Section 2 is designed to provide a petitioner
with an exclusive forum for appealing land use decisions
by cities, counties and special districts. Accordingly,
under subsection 10, the Court of Appeals may review a
decision for violation of constitutional provisions. However,
there is no provision in the section for award of damages
which may result from the confiscation of a petitioner's

property by "inverse condemnation'.

4



The Fifth Amendment of the United States Constitution
and Article I, Section 18 of the Oregon Constitution
prohibit the taking of private property for public use
without just compensation. Insofar as quasi-judicial
.decisions by governing bodies may deprive a petitioner of
all reasonable value of his property, he is entitled to
seek damages caused as a result thereof. The proper forum
for developing such a claim is the Circuit Court. The
proposed amendment simply reserves this right in view of
the fact that the section creates an otherwise exclusive

remedy.

Amendments to Sections 3 and 6

Section 3 is deleted in its entirety and the
following language is substituted:
Section 3. Any legislative decision regarding
any zoning, subdivision or other ordinance or
regulation alleged to be in violation of the
comprehensive plan shall be by the Circuit
Court of the county in which the decision was
made in the manner provided in ORS Chapter 28
or 32. In the event that the decision is
alleged to be in violation of statewide planning
goals, the Land Conservation and Development
Commission ﬁay submit to the court a brief upon
any alleged violation of the statewide planning
goals as applied to the facts before the court,

or may intervene and participate as a party



in the proceedings pursuant to applicable

court rules.

Section 6 is amended by reviving ORS 197.300(3).

Comment: The suggested revisions preserve an W
aggrieved party's right to a choice of forum in challenging
a legislative decision alleged to be in violation of state-
wide planning goals. Under the present statutory scheme,
a person or group may file a petition with the Land
Conservation and Development Commission pursuant to
ORS 197.300(1)(d) against the legislative decision alleged
to be in violation of statewide planning goals. On the
other hand, the person or group may decide to challenge
the decision by a declaratory judgment proceeding in
circuit court pursuant to ORS Chapter 28. The latter
course of action will be pursued when constitutional issues
are of paramount importance and are interwoven with issues
involving the interpretation of statewide planning goals.

An example would be challenge of a comprehensive plan
revision after acknowledgment of compliance which
effectively precludes low and moderate income housing in
the jurisdiction. While such a legislative decision
arguably violates the housing goal, it also arguably
contravenes the equal protection clauses of the United
States and Oregon Constitutions. Under the present
construction of Section 3, a petitioner in this situation
would be forced to proceed in two forums: LCDC for

prosecution of the statewide planning goals issues and the

6



Circuit Court for prosecution of the constitutional
violations. This contrasts with the present statutory
scheme under ORS 197.300(3), which requires the petitioner
to choose his forum with réspect to the prosecution of
statewide planning goals. While a party must choose its
forum, he at least has the privilege of prosecuting all
issues in a single forum.

The primary argument against the present statutory
scheme is that the LCDC is more competent to formulate
policy and interpret the applicability of statewide goals
to legislative decisions than a circuit court, which must
necessarily decide such issues on an ad hoc basis. This
concern is addressed by the proposed revision permitting
intervention by the LCDC concerning statewide planning

goals.

NN
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ON SENATE BILL 435

March 14, 1979

1000 Friends of Oregon supports the primary objective of
Senate Bill 435: elimination of unnecessary delay in the review
of local government land use decisions. The major step taken by
the bill :to accomplish this objective is to bypass the circuit
courts in writs of review involving land use, and to assign such

cases directly to the Court of Appeals.

Court of Appeals Chief Judge Herbert M. Schwab told this
committee on February 7 that circuit court proceedings in land
use writs of review generally take from three to five months, that
nearly all important cases are appealed to the Court of Appeals, |
and that the circuit court's proceedings are a waste of judicial
resources as well as time because the Court of Appeals must base
its decision on the local government record and decision, not the
circuit court decision. Judge Schwab supported the elimination
" of the circuit court step as the most effective way to eliminate
delays. He expressed confidence that his court can handle the .

resulting workload.

1000 Friends of Oregon concurs in the Chief Judge's position.
We urge the committee to address the problém of delay in the land-
-development process through this constructive step - elimination
of circuit court review - rather than by adoption of the punitive

provisions of Senate Bills 61 and 65.
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However, 1000 Friends opposes the changes in LCDC review .
authority made by Sections 3 and 6 of Senate Bill 435. These
changes would remove LCDC's present authority to review a narrow .
class of quasi-judicial decisions, and would exempt certain plan
- amendments and all amendments of zoning and other ordinances from
- the statewide planning goals after acknowledgment of compliance.
The first change creates more probléms than it solves. The second
goes far beyond the subject of this bill - reform of judicial
review - to make major changes in the substantive land use law of

- the State of Oregon.

At present, any person who alleges that LCDC goals were
violated by a subdivision approval, conditional use permit,
variance; planned unit development approval or nearly any other
decision authorizing a land development project, must seek court
review of that local government decision. No person can appeal

such decisions to LCDC. Only other governmental bodies can.

Individual citizens can bnly appeal to LCDC when a compre-
hensive plan provision or local ordinance or regulation violates
the goals. (ORS 197.300(1) (d).) Therefore, the only time a person
can obtain LCDC review 6f a specific project is when that develop-

ment requires a plan amendment or zone change.

These cases are infrequent, but when they occur they are
“usually significant. A Jackson County zone change, for example,
affecting only 70 acres under one ownership led to a key LCDC
decision interpreting Goal 3's definition of "agricultural land"
(Lord.and Skrepetos v. Jackson County, LCDC No. 77-001, January 6;

1978). The volume of such cases is not large enough to present a
burden to LCDC. It is not'necessary to remove them from the

commission's Jjurisdiction.

Removal would also be undesirable. Unlike the circuit courts,

LCDC has specific expertise in the proper application of its own

Ny
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goals. Unlike the circuit courts, LCDC prepares a detailed written
opinion in every case of reversal, explaining how the local
government violated applicable goals. When the Court of Appeals
reviews a writ of review case, it looks solely at the locél N
government decision. When the court looks at an LCDC review
proceeding, it looks at LCDC's decision, and only corrects for |

errors of law.

This is the proper distribution of roles in judicial review.
LCDC looks at questions of land use policy; the court looks at
questions of law. There is no duplication. And because LCDC
review is speedier than circuit court writ of review, there is
less delay. - '

Senate Bill 435 would eliminate this handful of quasi-judicial
LCDC petitions by individuals by permitting only legislative zone

and plan changes to come before the commission on citizen appeal.
Unfortunately, using the legislative/quasi-judicial distinction
may create more problems than it solves. Judges disagree in
specific cases about the proper application of the distinction
(see, e.g., Neuberger v. City of Portland, 37 Or-App 13 (1978)).

- 8B 435 would resolve this problem by requiring LCDC, if it

receives a petition which seeks review of a decision that LCDC
thinks is quasi~judicial, to transfer the petition to the Court
of Appeals (Section 3a). Of course, the Court of Appeals may
disagree with LCDC's characterization of the case, and so ship it
back to LCDC. The time lost by this kind of paper shuffling 7
would more than offset any theoretical time savings in bypassing
LCDC.

The second limit on LCDC is in Section 3. This is even more .
'serious because it goes beyond determining what body should review
-violations of land use laws. Section 3 appears to change the
present law - ORS 197.275(2) - by exempting minor plan amendments
and all amendments of zoning and subdivision ordinances from the

goals. Under the current law - ORS 197.251 - LCDC issues an
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acknowledgment of compliance only.when it ls satisfied that a city
or county's entire body of land use regulatlons - the plan and
1mplement1ng ordinances - comply with the goals. After acknowledg—
~ment, actions taken pursuant to the plan and ordinances are exempt
from LCDC goals. ORS 197.275(2). '

However, changes in the plan or ordinances are not exempt
under current law. They remain subject to LCDC review. Section 3
appears to-change this. It assigns post-acknowledgment review of
a "major revision of a comprehensive plan" to LCDC, but it does not

define "major," nor does it declare how or whether "minor" revisions
are to be reviewed for goal violations. Further, it specifies that
review of zonlng or other ordinances be by the circuit court, and
appears to limit review to allegatlons of violation of the compre-

“hensive plan, not the goals.

It is not certain that Section 3 has this effect. The pro-
vision is unclear. But if it is interpreted to exempt post-
acknowledgment zone changes from the goals, Section 3 is a major
policy mistake. LCDC is presently reviewing and acknowledging
local plans and ordinances on the assumption that they are a
package, and that future changes in either the plan or the zoning

can be reviewed for goal compliance.

Finally, 1000 PFPriends does not support'the reduction - in filing
time for a land use appeal from the present 60 days to 30 days.
(§g§ Sections 2(3) and 6.) ORS 183.482, governing appeals of
agency orders and the present writ of review statute both prescribe
60-day filing periods, as does ORS 197.300 in the case of LCDC
review. If the committee adopts this change, however, it should
certainly include and clarify the provisions requiring that
written notification of the decision be provided to all'partiéé in

.the local government decision.




PROPOSED AMENDMENTS TO SB 435 - ALTERNATIVE NO. 1
Delete Sections 1 through 7 and insert the following:
Section 1. ORS 197.015 is amended to read:
197.015. As used in ORS 197.005 to 197.430 and 469,350,
unless the context requires otherwise:
(1) "Activity of state-wide significance" means a land con-

servation and development activity designated pursuant to ORS

197.400.
(2) "Board" means the Land Use Board of Appeals.
[(2)] (3) "Commission" means the Land Conservation and

Development Commission.

* k %

Section 2. ORS 197.040 is amended to read:

197.040. (1) -The commission shall:

* * %

(e) Appoint members to the Land Use Board of Appeals.

SECTION 3. SECTIONS 4, 5, 6 and 7 are added to and made a

part of ORS 197.005 to 197.410.

éECTION 4, (1) The Land Use Board of Appeals is established

within the Department of Land Conservation and Development. The
Board shall consist of a chief hearings referee and such other
referees as the commision may from time to time appoint. The
members of the board shall hold their position at the pleasure of
the commission and their salaries shall be fixed by the com-

mission unless otherwise provided by law.

' SENATE
1 IEGISIATIVE COMMITTEE ON TRADE
AND ECONOMIC DEVELOPMENT
April 19, 1979 ,
" BEXHIBIT A , 10 pg. exhibit
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(2) The board shall conduct review proceedings with respect
to those matters which may be brought before it as provided in
sections 5A and 7A of this Act.

(3) In conducting review proceedings, the members of the
board may sit together or separately, as the chief hearings
referee shall decide.

(4) The chief hearings referee shall apportion the business
of the board among the members of the board. Each member shall
have the power to hear and issue orders in petitions and in all
issues arising under the petitions, subject to section 7 of this
Act.

SECTION 5. As used in Sections 6 and 7 of this 1979 Act:

(1) "Land use decision" means a final decision of 'a city,
county or special district which concerns the adoption or appli-
cation of the statewide planning goals, a comprehensive plan pro-
vision,_or a zoning, subdivision or other ordinance or regulation
which implements a comprehensive plan. "Land use decision" also
includes for purposes of review under Section 7 of this Act, a
final decision of a state agency concerning the application of
the statewide planning goals.

(2) "Person" means any individual, partnership, corporation,
association, governmental subdivision or agency, or public or
ptvate organization of any character.

(3) A person has "standing" if that person's interests are
adversely affected or aggrieved by the decision to be reviewed.
Provided, however, that if a person whose interests are adversely
affected or aggrieved received written notice prior to the
hearing on the decision to be reviewed and failed to appear
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before the city, county or special district or state agency in
some manner, orally or in writing, then that person shall be

deemed not to have standing to petition for review.

SECTION 6. (1) Except as provided in Section 7 of this 1979

Act, exclusive jurisdiction to review any land use decision
of a city, county or special district governing body is conferred
upon the board.

(2) Any person wha has standing may petition the board for
review under this section, or may within a reasonable time after
a petition has been filed, intervene in and be made a party to any
review proceeding pending before the board.

(3) The petition shall be filed not later than 30 days from
the date of the final order. Copies of the petition shall be
served upon the city, county or special district governing body
and the applicant of record in the city, county or special
district governing body proceeding.

(4)(a) The petition shall include a copy of the decision
sought to be reviewed and shall state:

(A) The facts which establish that_the interests of the
petitioner have been adversely affected or aggrieved.

(B) The date of the decision, unless otherwise stated on the
decision; and

(C) The issues which the petitioner seeks to have reviewed.

(b) A petition which has been timely filed may be amended
once as a matter of right within 30 days from the date of filing,
and may thereafter be amended only at the discretion of the
board.

(5) Within 20 days after service of the petition, or within

such further time as the board may allow, the city, county or




special district governing body shall transmit to the board the
original or a certified copy of the entire record, if any, of the
proceeding under review, but, by stipulation of all parties to
the review proceeding, the record may be shortened.

(6) Review of a decision under this section shall be confined
to the record, if any; however, the board may require or permit sub-
sequent corrections or additions to the record. The board shall
not substitute its judgment for that of the city, county or spe-=
cial district governing body as to any issue of fact for which
there is substantial evidence in the whole record. If the
record is incomplete for determination of any issues raised in
the petition for review, then the board shall conduct such
hearing as is necessary to complete the record.

(7) Upon review of a decision under this section, the board
may, in its discretion, awdrd reasonable attorney's fees and
costs to the prevailing party. |

(8) Except as provided in Section 7 of this 1979 Act, the
board may affirm, reverse or remand the decision. The board
shall reverse or remand the decision only if it finds that:

(a) The city, county or special district governing body
exceeded its jurisdiction;

(b) The city, county or special distriét governing body
failed to follow the procedure applicable to the matter before
it;

(c) The decision was not supported by substantial evidence

in the whole record;




(d) The city, county or special district governing body
improéerly construed the applicable law; or

(e) The decision is unconstitutional.

(9){(a) as used in this subsection:

(A) "Developer" means a person Or persons proposing a land
development project.

(B) "Land development project" or "project" means any pro-
posed use of land for which approval or authority is required
pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010
to 227.300, or any ordinance or rule adopted pursuant thereto.

(b) Where a petition for review under this section alleges
that a city or county governing body has erred, based upon one or
more of the grounds described in subsection (8) of this section,
in approving or authorizing a land development project, then
before allowing a stay of proceedings authorized by subsection
(10) of this section, the board shall vrequire the petitioner to
give an undertaking with good and sufficient surety, to be
approved by the board, in an amount not to exceed $1,000.00, to
the effect that the petitioner will pay actual damages of the
developer in an amount not to exceed the amount of the under-
taking if the board affirms the decision approving or authorizing

the project.

(c) The petitioner may request a hearing on the amount of
the undertaking required by the board under paragraph (b) of this

subsection. The board may conduct a hearing and take evidence




and make findings of fact. At such hearing the developer shall
offer proof as to the amount of his investment in the project and
actual damages which may be caused by delaying the land develop-
ment project.

(d) Based upon the length of time which it may take fornthe
board to render a judgment on the matter being reviewed, the
amount of the developer's investment in the project and the
actual damages which may be caused by delaying the project, the
board shall set the amount of the undertaking which the peti-
tioner will be required to give.

(e) If upon a review, described in this section, the board
affirms the decision approving or authorizing the project, the
board may award actual damages to the developer in an amount not
to exceed the amount of the undertaking required under this sub-
section.

(10)(a) Except as otherwise provided in paragraph (b) of
this subsection, the board, in its discretion, may require that
the developer desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall be stayed accordingly.

(b)) The board reviewing a land development project as
defined in subsection (9) of this section may not require ﬁhe
developer to desist from further proceedings regarding the pro-
ject unless the undertaking required by subsection (9) of this
section has been given to the board. |

(11) Final orders of the.board may be appealed to the Court

of Appeals in the manner provided in ORS 183.482 for appeals of




orders in contested cases.

SECTION 7. (1) Where a petition for review filed with the

board under this 1979 Act alleges that a city, county, special
district or state agency in making a land use decision violated
the state wide planning goals adopted pursuant to ORS 197.240,
the board shall prepare a recommendation only as to such allega-
tions which shall be reviewed by the commission in accordance
with the provisions of this section and such rules as the com-
mission deems appropriate.

(2) At the conclusion of the review proceedings, the board
shall prepare a recommendation for commission action upon the
matter and shall submit a copy of its recommendation to the com-
mission and to each party to the proceeding. Such recommendation
shall include a general summary of the evidence contained in the
record, proposed findings of fact and conclusions of law. The
recommendation shall also state whether the petition raises mat-
ters of such importance that the commission should hear oral
argument from the parties.

(3) Each party to the proceeding shall have the opportunity
to submit written exceptions to the board's recommendation,
including that portion of the recommendation stating whether
oral argument should be allowed. The exceptions shall be filed
with the board and submitted to the commission for review.

(4) The commission shall review the recommendation of the
board and any exceptions filed thereto. The commission shall

allow the parties an opportunity to present oral argument to the




commission unless the board recommends that oral argument not be
allowed and the commission concurs with the board's recommen-
dation. The commission shall not substitute its judgment for
that of the city, county, special district or state agency as to
any issue of fact for which there is substantial evidence in the
record. Unless the commission determines thét additional time
not to exceed 90 days absent consent of all the parties is
necessary, the commission shall adopt, reject or amend the recom-
mendation of the board within 90 days of the date the petition
was filed with the department.

(5) No order of the commission issued under subsection (4) of
this section is valid unless all members of the commission have
received the recommendation of the board in the matter and at
least four members of the commission concur in its action in the
matter.

(6) The commission may, in its sole discretion, continue its
review of a petition which alleges that a comprehensive plan
provision or a.zoning,vsubdivision or other ordinance or regula-
tion is‘in violation of the state-wide goals, if the commission
has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other
ordinance or reqgulation asking that the commission grant a
compliance acknowledgment pursuant to ORS 197.251(1l). Following
entry of an order on the request for compliance acknowledgment,
the commission shall resume its review of the petition, unless

the findings and conclusions in the order are dispositive of the




matters raised in the petition, in which event the commission may
dismiss the petition.

(7) Any party to a review proceeaing before the commission
who is adversely affected or aggrieved by the order issued by the
commission in the matter may appeal the order of the commission
in the manner provided in ORS 183.480 for appeals from final
orders in contested cases.

(8) The commission may enforce orders issued under subsection
(4) of this section in appropriate judicial proceedings brought
by the commission therefor.

(9) The commission shall adopt such rules as it considers

necessary for the conduct of review proceedings under this 1979 Act.

SECTION 7A. Section 7B of this Act is added to and made a part

of ORS 34.010 to 34.100.

SECTION 7B. Notwithstanding ORS 34.030, judicial review of

any land conservation and development action, comprehensive plan

provision or any zoning subdivision or other ordinance or regula-
tion of a city, county or special éistrict governing body other-

wise reviewable under 34.010 to 34.100 shall be as provided in

Sections 5 through 7 of this 1979 Act.

On page 7, line 30 after "reviewed" delete "under"‘and
insert:
"In the manner provided in Sections 5 through 7
of this 1979 Act."
Delete line 31.
On page 8, lines 1 and 2, after "ORS 34.010 to 34.100"
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delete remainder of line, delete line 2 and insert:
"Sections 5 through 7 of this 1979 Act."
On page 9, line 36, after "in", delete rest of line and
insert:
"Sections 50 through 7 of this 1979 Act."
Insert the following sections:

SECTION 32, ORS 197.300 through 197.315 are repealed.

SECTION 33. This Act takes effect on January 1, 1980.
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PROPOSED AMENDMENTS TO SB 435 - PROPOSAL #2

Delete Sections 1 through 7 of the printed bill and insert

the following'sections:

SECTION 1. Sections 2 through 6 are added to and made a part

of ORS 197.005 to 197.410.

SECTION 2. As used in Sections 3 through 6 of this 1979 Act:

(1) "Land use decision means a final decision of a city,
county, state agency or special district which concerns the adop-
tion or application of the statewide planning goals, a comprehen-
sive plan provision, or a zoning, subdivision or other ordinance
or regulation which implements a comprehensive plan.

(2) "Person" means any individual, partnership, corporation,
association, governmental subdivision or agency, or public or
private organization of any character.

(3) A person has "standing" if that person's interests are
adversely affected or aggrieved by the decision to be reviewed.
Provided, however, that if a person whose interests are adversely
affected or aggrieved received written notice prior to the
hearing on the decision to be reviewed and failed to appear
before the city, county or special district or state agency in
some manner, orally or in writing, then that person shall be

deemed not to have standing to petition for review.

SECTION 3. (1) Exclusive jurisdiction to review any land

use decision alleged to violate the statewide planning goals is

conferred upon the commission. Sﬁmﬂ£ 77 \
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+ (2) Except as provided in subsection 1 of this section,
jurisdiction to review any quasi-judicial land use decision is
conferred upon the Court of Appeals.

SECTION 4. (1) Any person who has standing may petition for

review under this section.

(2) The pétition shall be filed not later than 30 days from
the date of tﬁe final order. Copies of the petition shall be
served upon the state agency, city, county or special district
governing body and the applicant of record in the state agency,
city, county or special district governing body proceeding.

(3)(a) The petition shall include a copy of the decision
sought to be reviewed and shall state:

(A) The facts which establish that the interests of the
petitioner have been adversely affected or aggrieved. |

(B) The date of the decision, unless otherwise stated on the
decision; ‘and

(C) The issues which the petitioner seeks to have reviewed.

(b) A petition which has been timely filed may be amended
once as a matter of right within 30 days from the date of filing,
and may thereafter be amended only at the discretion of the
court.

(4) Within 20 days after service of the petition, or within
such further time as the reviewing body may allow, the state
agency, city, county or special district governing body shall
transmit to the reviewing body the original or a certified copy

of the entire record of the proceeding under review, but, by sti-




pulation of all parties to the review proceeding, the record may
be shortened.

(5) Review of a decision under this section shall be confined
to the record; however, the reviewing body may require or permit
subsequent corrections or additions to the record. The reviewing
body shall not substitute its judgment for that of the state
agency, city, county or special district governing body as to any
issue of fact for which there is substantial evidence in the
whole record. If the record is incomplete for determination of
any issues raised in the petition for review, the court may refer
the matter to the circuit court in which the decision was made to

conduct such hearing as is necessary to complete the record.

SECTION 5. When a petition for review is to be reviewed by

the Court of Appeals:
(1) The court may, in its discretion, award reasonable

attorney's fees and costs to the prevailing party.

(2) The court may affirm, reverse or remand the decision.
The court shall reverse or remand the decision only if it finds
that:

(a) The state agency, city, county or special district
governing body exceeded its jurisdiction;

(b) The state agency, city, county or special district
governing body failed to follow the procedure applicable to the
matter before it;

(c) The decision was not supported by substantial evidence




in the whole record;

(d) The state agency, city, county or special district
governing body improperly construed the applicable law; or

(e) The decision is unconstitutional.

(3)(a) as used in this subsection:

(A) "Developer" means a person or persons proposing a land
development project. |

(B) "Land development project" or "project" means any pro-
posed use of land for which approval or authority is required
pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010
to 227.300, or any ordinance or rule adopted pursuant thereto.

(b) Where a petition for review uhder this section alleges
that a city or county governing body has erred, based upon one or
more of the grounds described in subsection (2) of this section,
in approving or authQrizing‘a land development project, then
before ‘allowing a stay of proceedings authorized by subsection
(4) of this section, the court shall require the petitioner to
give an undertaking with good and sufficient surety, to be
approved by the clerk of the court, in an amount not to exceed
$1,000.00, to the effect that the petitioner will pay actual
damages of the developer in an amount not to exceed the amount of
the undertaking if the court affirms the decision approving or
authorizing the project.

(c) The petitioner may request a hearing on the amount of
the undertaking required by the court under paragraph (b) of this

" subsection. The court may appoint a master to conduct such




hearing and take evidence and make findings of fact upon them.
At such hearing the developer shall offer proof as to the amount
of his investment in the project and actual damages which may be
caused by delaying the land development project.

(d) Based upon the length of time which it may take for the
court to render a judgment on the matter being reviewed, the
amount of the developer's investment in the project and the
actual damages which may be caused by delaying the project, the
court shall set the amount of the undertaking which the peti-
tioner will be required to give.

(e) 1If upon a review, described in this section, the court
affirms the decision approving or authoriiing the project, the
court may award actual damages to the developer in an amount not
to exceed the amount of the undertaking required under this sub-
section.

(4)(a) Except as otherwise provided in paragraph (b) of
this subéection, the court, in its discretion, may require that
the defendant desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall be stayed accordingly.

(b) The court reviewing a land development project as
defined in subsection (9) of this section may not require the
defendant to desist from further proceedings regarding the pro-
ject unless the undertaking required by subsection (9) of this

section has been given to the court.

SECTION 6. When a petition for review is to be reviewed by

the commission:




(1) The petition shall be assigned to a hearings officer who
may be an employe of the department. The hearings officer shall
conduct the review proceedings in accordance with rules adopted
by the commission.

(2) At the conclusion of the review proceedings, the hearings
officer shall prepare a recommendation for commission action upon
the matter and shall submit a copy of his recommendation to the
commission and to each party to the proceeding. Such recommen-
dation shall include a general summary of the evidence contained
in the record, proposed findings of fact and conclusions of law.
The recommendation shall also state whether, in the opinion of
the hearings officer, the petition raises matters of such impor-
tance that the commission should hear oral argument from the
parties.

(3) Each party to.the proceeding shall have the opportunity
to submit written exceptions to the hearings officer's recommen-
dation, -including that portion of the recommendation stating
whether oral argument should be allowed. The exceptions shall be
filed with the hearings officer and submitted to the commission
for review.

(4) The commission shall review the recommendation of the
hearings officer and any exceptions filed thereto. The com~
mission shall allow the pafties an opportunity to present oral
argument to the commission unless the hearings officer recommends
that oral argument not be allowed and the commission concurs with

the hearings officer's recommendation. Unless the commission




determines that additional time not to exceed 90 days absent
consent of all the parties is necessary, the commission shall
adopt, reject or anend the recommendation of the hearings
officer within 90 days of the date the petition was filed with
the department.

(5) No order of the commission issued under subsection
(4) of this section is valid unless all members of the com-
mission haQe received the recommendation of the hearings officer
in the matter and at least four members of the commission concur
in its action in the matter.

(6) The commission may, in its sole discretion, continue its
review of a-petition which alleges that a comprehensive plan
provision br a zoning, subdivision or other ordinance or regula-
tion is in violation of the state-wide goals, if the commission
has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other
ordinance or regulation asking that the commission grant a
compliénce acknowledgment pursuant to ORS 197.251(l). Following
entry of an order on the request for compliance acknowledgment,
the commission shall resume its review of ﬁhe petition, unless
the findings and conclusions in the order are dispositive of the
matters raised in the petition, in which event thé commission may
disﬁiss the petition.

(7) Any party to a review proceeding before the com-
mission who is adversely affected or aggrieved by the order

issued by the commission in the matter may appeal the order of




the commission in the manner provided in ORS 183.480 for appeals
from final orders in contested cases.

(8) The commission may enforce orders issued uﬁder subsec-
tion (4) of this section in appropriate judicial proceedings
brought by the commission therefor.

(9) The commission shall adopt such rules as it considers
necessary for the conduct ofvreview proceedings under this 1979
Act.

SECTION 7. Section 7A is added to and made a part of ORS

34.010 to 34.100.

SECTION 7A. Notwithstanding ORS 34,030, judicial review of

any land conservation and development action, comprehensive plan
provision or any zoning subdivision or other ordinance or regula-
tion of a city, county or special district governing body other-
wWwise reviewable under 34.010 to 34.100 shall be as provided in

Sections 2 through 6 of this 1979 Act.

On page 7, line 30 after "reviewed" delete "under" and
insert:

"In the manner provided in Sections 2 through 6
of this 1979 Act."

Delete line 31.

On page 8, lines 1 and 2, after "ORS 34.010 to 34.100"
delete remainder of line, delete line 2 and insert:

"Sections 2 through 6 of this 1979 Act."




On page 9, line 36, after "in", delete rest of line and

insert:

"Sections 2 through 6 of this 1979 Act."

Insert the following sections:

SECTION 32. ORS 197.300 through 197.315 are repealed.

SECTION 33. This Act takes effect on January 1, 1980.
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Portland, Oregon 97201

Reference:

SB 435 and the Meeting of April 17, 1979

Dear Bill:

In

thinking about the major issues dividing all of

the people at the meeting Lee Johnson called on April 17, I

came up with

with the Ragsdale-Hannon subcommittee.

are:

1.

several policy objectives that you may want to raise
These policy objectives

Reduce the length of time it takes to get through

the appeals system once a decision has been made by a local

government.
2.
3.

4.
significance.

5.

6.
an appeal.

7.

8.

between the "legislativef and

9.

Reduce the number of decision-making levels. .
Provide a "one-stop" review.

Obtain LCDC participation on policy questions of

Provide a "clean" record before the reviewing body.

Avoid the ability to "double" and "triple" shoot

Make sure the "local" decision is respected.

Elimirate the need to distinguish procedurally
"quasi-judicial." '

Maintain the proper relationships-between_state

and local authorities,




William E. Love, Esq.
April 18, 1979 - Page 2

In our conversation on April 18, you .and I tenta-
tively agreed that the results of the discussion of the group
at the breakfast meeting some weeks ago should be readvanced
as a substitute for SB 435, as well as alternatives 1 and 2
proposed by Mr. Johnson. As I understand those results, all
quasi-judicial decisions would be appealed directly to the
Court of Appeals. Copies of briefs would be filed with the
LCDC. At any point prior to the hearing by the Court of Appeals,
the LCDC could decide that a major policy issue concerning the .
Goals was at stake in the case and could set the matter down for
argument. The briefs in the Court of Appeals would be used
before the LCDC and after the LCDC's decision (which should be
rendered within 60 days after its decision to take jurisdiction)
could be challenged to supplemental briefs on an abbreviated
briefing schedule. : '

Feel free to use what seems worthwhile out of the
above when you meet with the subcommittee on April 19.

Very truly yours,
<2

.SRS:iwb
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The thrust of Senate Bill 435 was to providé for direct
filing in the Court of Appeals for writs of review that reiated to
land use decisions. The purpose of this proposed change in the law
was to ensure more expeditious adjudication of land use cases.
Unfortunately the legislation does not attack the central problems
that contribute to protracted litigation in land use cases.

Before devising a solution, we must first identify the problems,
The prdblems as we see them are as follows.

1. The quasi-judicial versus legislative dichotomy. The

issue raised in many cases is'Whether~Q€ action is legislative or
quasi-judicial. If it is quasi-judicial the appropriate remedy is

a writ of review. If legislative, the remedy is by declaratory
judgment. In most cases the substantive iSsues are the same. Prior
to Fasano a fécal government action could be identified as legislative
if it was something enacted by ordinance. Otherwise it was admini-
strative and usually quasi-judicial. Fasano eliminated that mechanical
distinction and now employs a qﬁalitative test where we look to the
number of land owners affected, the size of the property, etc.
Unfortunately no one can predict with any certainty which cases the
courts are going to say are legislative or quasi-judicial.

2. The Fasano rules. In Fasano the Oregon Supreme Court

laid down certain rules that local governments must apply in making

land use decisions. They include the requirements for notice, hearing,
s N\ . .

adequate record, findings of fact and conclusions of law, public need,

comparative land, etc. These issues have provided the source for a

great deal of litigation. Many of these cases can be quickly disposed of.




Often, the cases involve allegations of errors by local government
bodies which occur because the body has acted without fhe assistance
of counsel in the first instance. When the writ is filed counsel
becomes aware of the decision and often advises the local government
to withdraw their decision and correct the deficiency. Usually the
deficiency involves such things as inadequate findings or incomplete
record.

3. Intefpretétion of the LCDC Goals and Guidelines. The

most difficult cases for both the Court of Appeals and the Supreme
Court to decide are those cases wherein it is contended tﬁat the
local government decision does not comply with the LCDC goals and
guidelines. Those goals and guidelines are quite general énd often
conflicting. Thus, their interpretation becomes arpure matter of
policy. The policy-making function for land use planning in Oregon
is LCDC's responsibility. The appellate courts when deciding a case
before it Which has been reviewed by LCDC is placed in thé difficult
position of attempting to ascertain what LCDC's policy might‘be.
This necessarily is ardifficult decision for any court to make.
Under present law only some parties can challenge a local
government decision by an appeal to LCDC. Thus the only method of
review is through the courts by Writ of Review; Other parties have
the option of either taking the case to LCDC or to the courts. It
seems the more appropriate course would be to permit and indeed
require that for any party having standing to obtain review of a
local land use decision through LCDC. In that manner LCDC will be

making the initial policy decision in interpreting its own goals.




3.....
Appellate courts upon review should not have much difficulty in

reviewing those decisions particularly in light of the Supreme

Court's recent decision in Republic Development Cof v. Employment Div.
The net effect of that decision is that as long as the administrative
agency has acted within its general statutory_authority and in
accordance with its own rules, the court will uphold its decision.

The effect of requiring LCDC to review all these cases will
however substantially increase the agency's workload. Thus, it becomes
incumbent that the agency adopt procedures which provide for expeditiods
handling of cases.

We suggestrtwo alternate methods of attacking these problemsr
We prefer Alternate 1, which is described below.

Alternate 1.

1. Under these amendments to Senate Bill 435 there would be
established a Land Use Board of Appeals within the Department of Land
Conservation and Development. The Board would consist of a chief
hearings referee and such other referees as the commission may appoint.
The referees could either sit singly or in banc dependihg upon the
direction of the chief hearings referee. |

2. Appeal to the Laﬂd bse Board of Appeale would be the
exclusive means for appealing all land use decisions whether 1egislative
or duasi—judicial. The board would hear the case based upon the record
made before the local government body, but could in its discretion
hear evidence where there are unresolved factual questions.

3. With respect to non-LCDC goals questions, the board's

decision would be final subject only to direct appeal to the Court

of Appeals under the Administrative Procedures Act.




4. With respect to aépeals that raise the issue of whether
the land use decision complies with the statewide goals and guidelines,
the board referee would hear the case and then prepare recommendations
for the commission. The recommendations would include a summary of
the evidence, proposed findings of fact and conclusions of law. The
recommendation would also state whether the petition raises matters
of such import that the commission should hear oral arguments. Each
party then would have an opportunity to submit written exceptions
to the board's recommendations. The case would‘then be»submitted
to the commission. If the Board of Land Use Appeals recommends against
oral arguments, and the Commission concurs, then there would be no
orél arguments. The Commission could either adopt or reject recom-—
mendations of the board. The Commission's decision must be made
within 90 days from time of filing.

The advantages of this proposal are as follows:

1. It would in many cases eliminate the issue of whether
the matter were legislative or quasi-judicial. In any event, there
would be .a .single form to adjudicate the dispute regardless of
what category it fell in.

2. The Board should be able to expeditiously handle those
appeals which involve non-LCDC goals issues. The hearings offiéers
would be able to hold those hearings in the local areé concerned.
Presumably, it would bring about more uniformity in decision-making
at this level and Willrcull out many cases and thus avoid overloading

the Court of Appeals.
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3. The proposal ensures that there will be an initial
LCDC determination where the issue is in compliahce with
statewide goals and guidelines. This decision could also be
reviewed by the Court of Appeals, but it is presumed that

the appellate review would be a limited and expeditious one.

Alternative 2.

.Under Alternative 2 there would be no Land Use Board of
Appeals. Rathér the writ of review and declaratory judgment
actions would be retained as the means of contesting local land
use decisions which do not involve LCDC goals. Review would be
direct to the Court of Appeals, thus eliminatingrthe circuit
court.

With respect to the challenge of local land uée decisions
on the grounds that they violate the LCDC goals, the method of
appeal would be to LCDC. LCDC would retain its héarings officers
and would follow much the same procedure as is outlined under
Alternative 1.

Alternative 2 is a compromise which more or less retaiﬁs
many of the elements of the existing system. The éhief disadvantages
are that it may lead to a multiciplicity of lawsuits because partiesv—
would have to take certain questions to the Court of Appeals direct |

and other questions to LCDC. Many of these issues overlap.
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Memo to: Senate Members, Legislative Committee on Trade and
Economic Development

From: Patricia K. Middelburg, Executive Officer
Subject: Senate Bill 435 -- Relating to Judicial Review

This memorandum is designed to assist the Committee members during
their deliberations on Senate Bill 435.

After lengthy discussions on the land use appeals process, the
Subcommittee voted to return the bill to full Committee without
recommendation. To assist the Committee, I feel the discussions should
be divided into three phases. '

Phase T should be spent on making a decision on Sections 1 - 12 of
Senate 8111 435. With respect to these sections, there are two proposals
before the members today. One is Senate Bill 435; the other, Alternative I,
comes to you from Lee Johnson, Governor's Office. Surrounding both pro-
posals are at least four key issues that need to be addressed. These issues
and relating policy questions are included within this memorandum. After
a decision is made on the policy items, the staff cén begin drafting appro-
priate language for your consideration.

Phase II would be a review of the draft language, if any, proposed for
Sections 1 - 12 of this measure. ' '

Phase III would center on Sections 13 - 31 and resolving any technical
matters raised during earlier hearings.

Finally, I think this Committee owes a special thank you to the many
people who spent valuable time assisting both the members and staff in
understanding this topic area. To single out any one person would be unfair
to the many who spent long hours discussing, both during public hearings and
in private conversations, the complexity of the is;ues before you today.

SENATE. TEGISLATIVE COMMITIEE ON 1
TRADE AND ECONOMIC DEVELOPMENT !

MAY 2, 1979
EXHIBIT A

SB 435 6 pages 7 ]




POLICY ISSUES RELATING TO SECTIONS 1 - 12
OF SENATE BILL 435

ISSUE 1 Should the statutes further define who has standing for
undertaking a writ of review in a land use appeals case?

Under existing statutes, there already appears language defining
who has standing in a writ of review matter or petitions for review.
ORS 34.020 states "any party to any process or proceeding before or
by any inferior court, officer or tribunal may have the decision or
determination thereof reviewed for error...". ORS 34.040 further defines
when a party may seek a writ by stating: “The writ shall be allowed in
all cases where the inferior court, officer or tribunal other than an
agency as defined in subsection (1) of ORS 183.310 in the exercise of
judicial or quasi-judicial functions appears to have:

(1) Excegded its or his jurisdiction;

(2) Failed to follow the procedure applicable to the
matter before it or him;

(3) Made a finding or order not supported by réliable,
probative or substantial evidence; or

(4) Imprbperly construed the applicable law;

to the injury of some substantial right of the plaintiff, and not otherwise.”.

Under the Administrative Procedures Act, ORS 183.310 defines "“party"
for purposes of appealing a state agency ruling or regulation. It states,
"!'Party' means:

(a) FEach person or agency entitled as of fight to a hearing
before the agency; or
(b) Fach person or agency named by the agency to be a party; or
(c) Any person requesting to pérticipaté before the agency as a
party which the agency determines either has an interest in
the outcome of the agency's proceeding or represents a public
interest in such result.”
ORS 183.480 further defines a party's standings as "any person adversely
affected or aggrieved by an order or any party to an agency proceeding is
entitled to judicial review of a final order.".

‘The two definitions make a distinction for who has standing for under-
taking a review of a body's decision. For appealing decisions by an inferior
body, there must be "injury of some substantial right of the party". Appeals
of state agency rulings may be undertaken by "any person adversely affected

gﬂ




Policy Issues
Page 2

or aggrieved by an order" as well as "any party to an agency proceeding".
It was the Fasano v. Washington County Commissioners case that

further clarified when a person has standing.” Both Senate Bill 435 and
Alternative 1 incorporates language from Fasano in further defining
"standing". However, which definition to use must be decided by the
Committee.

Senate BiT1 435 makes a distinction on defining standing depending
on whether the issue is quasi-judicial or legislative. If it is quasi-
Judicial, then it is a person who: (a) appeared before the city, county
or special district governing body in some manner, orally or in writing;
and (b) Was a person entitled as of right to notice and hearing prior to
the decision to be reviewed, or was a person who has a substantial interest
in the decision. If the matter was legislative in nature, then a person
of standing is defined as: any person or groups of persons whose interests
are substantially affected.

Alternative 1 does not make a distinction between quasi-judicial or
legislative matters in terms of defining standing. Instead, a person has
standing if: "that person's interests are adversely affected or aggrieved
by the decision to be reviewed. Provided, however, that if a person whose
interests are adversely affected or aggrieved received written notice prior
to the hearing on the decision to be reviewed and failed to appear before
the city, county or special district or state agency in some manner, orally
or in writing, then that person shall be deemed not to have standing to
petition for review.".

The policy questions before the Committee then become:

1. Should the Committee further define "standing" to incorporate
case law? |

2. Which definition should the Committee use, that which appears
in Senate Bill 435 or in Alternative 17

3. Should the Committee attempt to define "affected or aggrieved"
and if so, should the definition be in terms of dollar impact?

kkkkkkkkkkkkkkhkdkkkk

ISSUE 2 Should the state mandate the length of time Tocal government has
to make a final decision on a land use matter?

If the objective is to streamline the land use appeals process, then the




Policy Issues
Page 3

Committee should consider time delays that occur at the Tocal decision-

( making level. Testimony before the Committee indicates that local govern-
ments may delay signing the final order on a land use matter (i.e., sub-
division, conditional use permits, zone changes) anywhere from 1 week to
4 months after the final hearing date. The Committee may want to statutorily
impose a time restriction on when local governments should issue its final
written order. If this is the Committee's desire, then it should address
the following policy questions:

1. How many days should the 10ca1 government be allowed between
_the date of the final hearing and the date the decision is
served?
2. Should the Tocal government be allowed to extend this dead-
Tine under certain conditions?
3. Should the statutes specify that the decision served is to
be in writing on the deadline date?
4, In some areas, planning commissions have jurisdiction over
land use matters, with the party given a set time for appealing
a the decision to the local elected governing body.

{ (a) Should the statutory deadline suggesting in (1) be
extended to the date Tocal planning commissions make
a decision?

(b) Local governments specify by ordinance the Tength of
time for appealing the planning commission's decision.
However, there is no time requirement on the local
elected governing body to schedule the appeals case.
Should the state statutorily impose such a restriction
on local elected governing bodies?

(c) On applications for permits, there is a discrepancy in
the statutes for approving or denying permit applications
depending on the location of the.land. If it is within
city jurisdiction, applications must be acted on within
60 days; for land in county jurisdictions, permits
have 90 days before being approved or denied. Should
there be a uniform time schedule on permit applications?

5. How many days after the final order is signed should written

o

notification be sent to interested parties?

kokkkokkokkkkkkkkkkhkkk




Policy Issues
Page 4

ISSUE 3 After the Tocal governing body serves its decisibn on a land

use matter, how many days should interested parties who have

standing be allowed for filing a writ of review?

ORS 34.030 allows a petitioner 60 days from the date of decision for
filing a writ of review. 1In keeping with the intent of this legislation,
part of the Committee's objective should be to provide reasonable time for
people to exercise their right of judicial review, but not delay beyond a
reasonable time all Tand use projects. Therefore, the policy question
before the Committee is:

1. Should people seeking a review be allowed 60 days to file
that petition, or should that time be reduced to 30 days,
as proposed in both Senate Bill 435 and Alternative 1?

kkkkkkhkkhkkkkdkkhkkrk

ISSUE 4  What should be the proposed steps for undertaking a review process?’

The Committee has before it two options, Senate Bill 435 and Alternative 1.
Portrayed on the next two pages are the review steps proposed under the options.
The policy questions for the Committee are:

1.  Should the appeals be directed to the Land Conservation and
Development Committee first, or should it go directly to
the Court of Appeals, with the Commission given an opportunity
to submit comments?
2. - Which body should interpret the statewide Tand use planning
goals -- the Land Conservation and Development Commission or
. the Court of Appeals? _
Can the Court of Appeals take on an additional case load?
To what extent should the Land Conservation and Development
Commission be allowed to comment on Tland use decisions after
the comprehensive plans are acknowledged?
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PROPOSED AMENDMENTS TO SB 435 - ALTERNATIVE NO. 1
‘Delete Sections 1 through 7 and insert the following:
Section 1. ORS 197.015 is amended to read:

197.015. As used in ORS 197.005 to 197.430 and 469,350,
unless the context requires otherwise:

(1) "Activity of state-wide significance" means a land con-

' SENATE IEGISLATIVE COMMITTEE ON
TRADE AND ECONOMIC DEVELOPMENT

MAY 2, 1979

EXHIBIT B

servation and development activity designated pursuant to ORS
197.400.

(2) "Board" means the Land Use Board of Appeals.

[(2)] (3) "Commission" means the Land Conservation and

Development Commission.

* * %

Section 2., ORS 197.040 is amended to read:

197.040. (1) The commission shall:

* * %

(e) Appoint members to the Land Use Board of Appeals.

SECTION 3. SECTIONS 4, 5, 6 and 7 are added to and made a

part of ORS 197.005 to 197.410.

SECTION 4. (1) The Land Use Board of Appeals is established
within the Department of Land Conservation énd Development. The
Board shall consist of a chief hearings referee and such other
referees as the commision may from time to time appoint. The
members of the board shall hold their position at the pleasure of
the commission and their salaries shall be fixed by the com-—
missionAunless otherwise provided by law.

1
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(2) The board shall conduct review proceedings with respect
to those matters which may be brought before it as provided in
sections 5A and 7A of this Act. |

(3) In conducting review proceedings, the members of the
board may sit together or separately, as the chief hearings
referee shall decide.

(4) The chief hearings referee shall apportion the business
of the board among the members of the board. Each member shall

- have the power to hear and issue orders in petiﬁions and in all
issues arising under the petitions, subject to section 7 of this
Act.

SECTION 5. As used in Sections 6 and 7 of this 1979 Act:

(1) "Land use decision" means a final decision of a city,
county or special district which concerns the adoption or appli-
cation of the statewide planning goals, a comprehensive plan pro-
vision, or a zoning, subdivision or other ordinance or regulation
which implements a comprehensive plan. "Land use decision” also
includes for purposes of review under Section 7 of this Act, a
final decision of a state agency concerning the application of
the statewide planning goals.

(2) "Person" means any individual, partnership, corporation,
association, governmental subdivision or agency, or public or
ptvate organization of any character.

(3) A person has "standing" if that person's interests are
adversely affected or aggrieved by the decision to be reviewed.
Provided, however, that if a person whose interests are adversely
affected or aggrieved received written notice prior to the
hearing on the decision to be reviewed and failed to appear

2




before the city, county or special district or state agency in
some manner, orally or in writing, then that person shall be

deemed not to have standing to petition for review.

SECTION 6. (1) Except as provided in Section 7 of this 1979

Act, exclusive jurisdiction to review any land use decision
of a city, county or special district governing body is conferred
upon the board.

(2) Any person who~has standing may petition the board for
review under this section, or may within a reasonable time after
a petition has been filed, intervene in and be made a party to any
review proceeding pending before the board.

(3) The petition shall be filed not later than 30 days from
the date of the final order. Copies of the petition shall be
served upon the city, county or special district governing body
and the applicant of record in the city, county or special
district governing body proceeding.

(4)(a) The petition shall include a copy of the decision
sought to be reviewed and shall state:

(A) The facts which establish that the interests of the
petitioner have been adversely affected or aggrieved.

(B) The date of the decision, unless otherwise stated on the
decision; and

(C) The issues which the petitioner seeks to have reviewed.

(b) A petition which has been timely filed may be amended
once as a matter of right within 30 days from the date of filing,
and may thereafter be amended only at the discretion of the
board.

(5) Within 20 days after service of the petition, or within

such further time as the board may allow, the city, county or




special aistrict governing body sﬁall transmit to the board the
original or a certified copy of the entire record, if any, of the
proceeding under review, but, by stipulation of all parties to
the review proceeding, the record may be shortened.

(6) Review of a decision under this section'shall be confined
to the record, if any; however, the board may require or permit sub-
sequent corrections or additions to the record. The board shall
not substitute its judgment for that of the city, county or spe-
cial district governing body as to any issue of fact for which
there is substantial evidence in the whole record. If the
record is incomplete for determination of any issues raised in
the petition for review, then the board shall conduct such
hearing as is necessary to complete the record.

(7) Upon review of a decision under this section, the boérd
may, in its discretion, awdrd reasonable attorney's fees and
costs to the prevailing party. |

(8) Except as provided in Section 7 of this 1979 Act, the
board may affirm, reverse or remand the decision. The board
shall reverse or remand the decision only if it finds that:

(a) The city, county or special district governing body
exceeded its jurisdiction;

(b) The city, county or special district governing body
failed to follow the procedure applicable to the matter before
it

(c) The decision was not supported by substantial evidence

in the whole record;




(d) The city, county or special district governing body
improperly construed the applicable law; or

(e) The decision is unconstitutional.

(9)(a) as used in this subsection:

(A) "Developer" means a person Or persons proposing a land
development project.

(B) "Land development project" or "project" means any pro-
posed use of land for which approval or authority is required
pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010
to 227.300, or any ordinance or rule adopted pursuant thereto.

(b) Where a petition for review under this section alleges
that a city or county governing body has erred, based upon one or
more of the grounds described in subsection (8) of this section,
in approving or authorizing a land development project, then
before allowing a stay of proceedings authorized by subsection
(10) of this section, the board shall require the petitioner to
give an undertaking with good and sufficient surety, to be
approved by the board, in an amount not to exceed $1,000.00, to
the effect that the petitioner will pay actual damages of the
developer in an amount not to exceed the amount of the under-
taking if the board affirms the decision approving or authorizing

the project.

(c) The petitioner may request a hearing on the amount of
the undertaking required by the board under paragraph (b) of this

subsection. The board may conduct a hearing and take evidence




and make findings of fact. At such hearing the developer shall
offer proof as to the amount of his investment in the project and
actual damages which may be caused by delaying the land develop-
ment project.

(d) Based upon the length of time which it may take for‘the
board to render a judgment on'the matter being reviewed, the
amount of the developer's investment in the project and the
actual damages which may be caused by delaying the project, the
board shall set the amount of the undertaking which the peti-
tioner will be required to give.

(e) 1If upon a review, described in this section, the board
affirms the decision approving or authorizing the project, the
board may award actual damages to the developer in an amount not
to exceed the amount of the undertaking required under this sub-
section.

(10)(a) Except as otherwise provided in paragraph (b) of
this subsection, the board, in its discretion, may require that
the developer desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall be stayed accordingly.

(b) The board reviewing a land development project as
defined in subsection (9) of this section may not require the
developer to desist from further proceedings regarding the pro-
ject unless the undertaking required by subsection (9) of this
section has been given to the board.

(11) Final orders of the.board may be appealed to the Court

of Appeals in the manner provided in ORS 183.482 for appeals of




orders in contested cases.

SECTION 7. (l) Where a petition for review filed with the

board under this 1979 Act alleges that a city, county, special
district or state agency in making a land use decision violated
the state wide planning goals adopted pursuant to ORS 197.240,
the board shall prepare a recommendation only as to such allega-
tions which shall be reviewed by the commission in accordance
with the provisions of this section and such rules as the com-
mission deems appropriate.

(2) At the conclusion of the review proceedings, the board
shall prepare a recommendation for commission action upon the
matter and shall submit a copy of its recommendation to the com-
mission and to each party to the proceeding. Such recommendation
shall include a general summary of the evidence contained in the
record, proposed findings of fact and conclusions of law. The
recommendation shall also state whether the petition raises mat-
ters of such importance that the commission should hear oral
argument from the parties.

(3) Each party to the proceeding shall have the oppdrtunity
to submit written exceptions td the board's recommendation,
including that portion of the recommendation stating whether
oral argument should be allowed. The exceptions shall be filed
with the board and submitted to the commission for review.

(4) The commission shall review the recommendation of the
board and any exceptions filed thereto. The commission shall

allow the parties an opportunity to present oral argument to the




commission unless the board recommends that oral argument not be
allowed and the commission concurs with the board's recommen-
dation. The commission shall not substitute its judgment for
that of the city, county, special district or state agency as to
any issue of fact for which there is substantial evidence in the
record. Unless the commission determines thét additional time
not to exceed 90 days absent consent of all the parties is
necessary, the commission shall adopt, reject or amend the recom-
mendation of the board within 90 days of the date the petition
was filed with the department.

(5) No order of the commission issued under subsection (4) of
this section is valid unless all members of the commission have
received the recommendation of the board in the matter and at
least four members éf the commission concur in its action in the
matter.

(6) The commission may, in its sole discretion, continue its
review of a petition which alleges that a comprehensive plan
provision or a zoning, subdivision or other ordinance or regula-
tion is in violation of the state-wide goals, if the commission
has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other
ordinance or regulation asking that the commission grant a
compliance acknowledgment pursuant to ORS 197.251(1). Following
entry of an order on the request for compliance acknowledgment,
the commission shall resume its review of the petition, unless

the findings and conclusions in the order are dispositive of the




matters raised in the petition, in which event the commission may
dismiss the petition.

(7) Any party to a review proceeaing before the commission
who is adversely affected or aggrieved by the order issued by the
commission in the matter may appeal the order of the commission
in the manner provided in ORS 183.480 for appeals from final
orders in contested cases. |

(8) The commission may enforce orders issued under subsection
(4) of this section in appropriate judicial proceedings brought
by the commission therefor.

(9) The commission shall adopt such rules as it considers

necessary for the conduct of review proceedings under this 1979 Act.

SECTION 7A. Section 7B of this Act is added to and made a part

of ORS 34.010 to 34.100.

SECTION 7B. Notwithstanding ORS 34.030, judicial review of

any land conservation and development action, comprehensive plan
provision or any zoning subdivision or other ordinance or regula-
tion of a city, county or special aistrict governing body other-
wise reviewable under 34.010 to 34.100 shall be as provided in

Sections 5 through 7 of this 1979 Act.

On page 7, line 30 after "reviewed" delete "under" and
insert:
"In the manner provided in Sections 5 through 7
of this 1979 Act."
Delete line 31:
On page 8, lines 1 and 2, after "ORS 34.010 to 34.100"
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delete remainder of line, delete iine 2 and insert:
"Sections 5. through 7 of this 1979 Act."
On page 9, line 36, after "in", delete rest of line and
insert:
"Sections 50 through 7 of this 1979 Act."

Insert the following sections:

SECTION 32. ORS 197.300 through 197.315 are repealed.

SECTION 33. This Act takes effect on January 1, 1980.

10




PROPOSED AMENDMENTS TO SB 435 = PROPOSAL #2

Delete Sections 1 through 7 of the printed bill and insert
“the following sections:

SECTION l. Sections 2 through 6 are added to and made a part

of ORS 197.005 to 197.410.

SECTION 2. As used in Sections 3 through 6 of this 1979 Act:

(1) "Land use decision means a final decision of a city,
county, state agency or special diétrict which concerns the adop-
tion or application of therstatewide planning goals, a comprehen-
sive plan provision, or a zoning, subdivision or other ordinance
or regulation which implements a comprehensive plan.

(2) "Person" means any individual, partnership, corporation,
association, governmental subdivision or agency, or public or
private organization of any character.

(3) A person has "standing" if that person's interestsvare
adversely affected or aggrieved by the decision to be reviewed.
Provided, however, that if a person whose interests are adversely
affected or aggrieved received written notice prior to the
hearing on the decision to be reviewed and failed to appear o
before the city, county or speciai district or state agency in
some manner, orally or in writing, then that person shall be

deemed not to have standing to petition for review.

SECTION 3. (l) Exclusive jurisdiction to review any land

use decision alleged to violate the statewide planning goals is

conferred upon the commission.

SENATE IEGISIATIVE COMMITTEE ON |
TRADE AND ECONOMIC DEVELOPMENT
1 MAY 2,, 1979 |
EXHIBIT C
'SB 435 9 pages




(2) Except as provided in subsection 1 of this section,
jurisdiction to review any quasi-judicial land use decision is
conferred upon the Court of Appeals.

SECTION 4. (1) Any person who has standing may petition for

review under this section.

(2) The petition shall be filed not later than 30 days from
the date of the final order. Copies of the petition shall be
served upon the state agency, city, county or special district
governing body and the applicant of record in the state agency,
city, county or special district governing body proceeding.

(3)(a) The petition shall include a copy of the decision
sought to be reviewed and shall state:

(A) The facts which establish that the interests of the
petitioner have been adversely affected or aggrieved.

(B) The date of the decision, unless otherwise stated on the
decision; and

(C) The issues which the petitioner seeks to have reviewed.

(b) A petition which has been timely filed may be amended
once as a matter of right within 30 days from the date of filing,
and may thereafter be amended only at the discretion of the
court.

(4) Within 20 days after service of the petition, or within
such further time as the reviewing body may allow, the state
agency, city, county or special district governing body shall
transmit to the reviewing body the original or a certified copy

of the entire record of the proceeding under review, but, by sti-
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pulation of all parties to the review proceeding, the record may
be shortened.

(5) Review of a decision under this section shall be confined
to the record; however, the revieWing body may require or permit
subsequent corrections or additions to the record. The reviewing
body shall not substitute its judgment for that of the state
agency, city, county or special district governing body as to any
issue of fact for which there is substantial evidence in the
whole record. If the record is incomplete for determination of
any issues raised in the petition for review, the court may refer
the matter to the circuit court in which the decision was made to

conduct such hearing as is necessary to complete the record.

SECTION 5. When a petition for review is to be reviewed by

the Court of Appeals:

(1) The court may, in its discretion, award reasonable
attorney's fees and costs to the prevailing party.

(2) ~The court may affirm, reverse or remand the decision.
The court shall reverse or remand the decision only if it finds
that:

(a) The state agency, city, county or special district
governing body exceeded its jurisdiction;

(b) The state agency, city,.county or special district
governing body failed to follow the procedure applicable to the
matter before it;

(c) - The decision was not supported by substantial evidence




in the whole record;

(d) The state agency, city, county or special district
governing body improperly construed the applicable law; or

(e) The decision is unconstitutional.

(3)(a) as used in this subsection:

(A)- "Developer" means a person or persons proposing.a land
development project.

(B) "Land development project" or "project" means any pro-
posed use of land for which approval or authority is required
pursuant to ORS 215.010 to 215.190, 215.402 to 215.422, 227.010

L —
to 227.300, or any ordinance or rule adopted pursuant thereto.

(b) Where a petition for review under this section alleges
that a city or county governing body has‘erred, based upon one or
more of the grounds described in subsection (2) of this section,
in approving or authorizing a land development project, then
before allowing a stay of proceedings authorized by subsection

(4) of this section, the court shall requlre the petltloner to

e . _ - S

give an undertagi§g~z£52~9,_d,andvﬁnff1c1ent surety, to be

T T T Ty

/ T T
approved by the clerk of the court, in“an amount not to exceed

$1,000.00, to the effect that the petitioner will pay actual

damages of the developer in an amount not to exceed the amount of
the undertaking if the court affirms the decision approving or
authorizing the project.

(c) The petitioner mey request a hearing on the amount of
the undertaking required by the court under paragraph (b) of this

subsection. The court may appoint a master to conduct such




hearing and take evidence and make findings of fact upon them.
At such hearing the developer shall offer proof as to the amount
of his investment in the project and actual damages which may be
caused by delaying the land development project. |

(d) Based upon the length of time which it may take for the
court to render a judgment on the matter being reviewed, the
amount of the developer's investment in the project and the
actual démages which may be caused by delaying the project, the
court shall set the amount of the undertaking which the peti-
tioner will be required to give.

(e) If upon a review, described in this section, the court
affirms the decision approving or authorizing the project, the
court may award actual damages to the developer in an amount not
to exceed the amount of the undertaking required under this sub-
section.

(4)(a) Except as otherwise provided in paragraph (b) of
this subéection, the court, in its discretion, may require that
the defendant desist from further proceedings in the matter to be
reviewed, whereupon the proceedings shall bé gtayed accordingly.

(b) The court reviewing a land development project as
defined in subsection (9) of this section may not require the
defendant to desist from further proceedings regarding the pro-
jectrunless the undertaking required by subsection (9) of this

section has been given to the court.

SECTION 6. When a petition for review is to be reviewed by

the commission:




(1) The petition shall be assigned to a hearings officer who
may be an émploye of the department. The hearings officer shall
conddct the review proceedings in accordance with rules adopted
by the commiséion.

(2) At the conclusion of the review proceedings, the hearings
officer shall prepare a recommendation for commission action upon
the matter and shall submit a copy of his recommendation to the
commiésion and to each party to the proceeding. Such recommen-
dation shall include a general summary of the evidence contained
in the record, proposed findings of fact and conclusions of law.
The recommendation shall also state whether, in the opinion of
the hearings officer, the petition raises matters of such impor-
tance that the commission should hear oral argument from the
vparties.

(3) Each party to the proceeding shall have the opportunity
to submit written exceptions to the hearings officer's recommen-
dation, -including that portion of the recommendation stating
whether oral argument should be allowed. The exceptions shall be
filed with the hearings officer and submitted to the commission
for review.

(4)' The commission shall review the recommendation of the
hearings officer and any exceptions filed thereto. The com-
mission shall allow the parties an opportunity to present oral
argument to the commission unless the hearings officer recommends
that oral argument not be allowed and the commission concurs with

the hearings officer's recommendation. Unless the commission




determines that additional time not to exceed 90 days absent
consent of all the parties is necessary, the commission shall
adopt, reject or amend the recommendation of the hearings
officer within 90 days of the date the petition was filed with
the department.

(5) No order of the commission issued under subsection
(4) of this section is valid unless all members of the com-
mission have received the recommendation of the hearings officer
in the matter and at least four members of the commission concur
in its action in the matter.

(6) The commission may, in its sole discretion, continue its
review of a petition which alleges that a comprehensive plan
provision or a zoning, subdivision or other ordinance or regula-
tion is in violation of the state-wide goals,'if the commission
has received a request from the city or county which adopted such
comprehensive plan provision or zoning, subdivision or other
ordinance or regulatioh asking that the commission grant a
compliance acknowledgment pursuant to ORS 197.251(l). Following
entry of an order on the request for compliance acknowledgment,
the commission shall resume its review of the petition, unless
the findings and conclusions in Ehe order are dispositive of the
matters raised in the petition, in which event the commission may
dismiss the petition.

(7) Any party to a review proceeding before the com-
mission who 1is adversely affected or aggrieved by the order

issued by the commission in the matter may appeal the order of
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the commission in the manner provided in ORS 183.480 for appeals
from final orders in contested cases.

| (8) The commission may enforce orders issued under subsec-
tion (4) of this_gection in appropriate judicial proceedings
brought by the commission therefor.

(9) The commission shall adopt such rules as it considers
neéessary for the conduct of review proceedings under this 1979
Act.

-SECTION 7. Section 7A is added to and made a part of ORS

34.010 to 34.100.

SECTION 7A. Notwithstanding ORS 34.030, judicial review of

any land conservation and development action, comprehensive plan
provision or any zoning subdivision or other ordinance or regula-
tion of a city, county or special district governing body other-
wise reviewable under 34.010 to 34.100 shall be as provided in

Sections 2 through 6 of this 1979 Act.

On page 7, line 30 after "reviewed" delete "under" and
insert: |

"In the manner provided in Sections 2 through 6
of this 1979 Act."

Delete line 31.

On page 8, lines 1 and 2, after "ORS 34.010 to 34.100"
delete remainder of'line, delete line 2 and insert:

"Sections 2 through 6 of this 1979 Act."




On page 9, line 36, after "in", delete rest of line and
insert:

"Sections 2 through 6 of this 1979 Act."

Insert the following sections:

SECTION 32. ORS 197.300 through 197.315 are repealed.

SECTION 33. This Act takes effect on January 1, 1980.
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EXHIBIT A ‘
S. LEG. COM ON T & EC. D.
SUBCOMMITTEE ON SB 435
MAY 14, 1979

L _ Legislative Counsel
17 pages SB 435 05/10/79 (34) (30)
SB 435-2

PROPOSED AMENDMENTS TO SENATE BILL 435

On page 2 of the prlnted bill, line 1, after "ORS" insert

-'"34 020,". '

In 11ne 3, delete “197.300" and insert “197;015,;197.252,
197.265, 197.395". | |

In line 5, after "34.055" insert ", 197.300, '197.305, 197.310,

'197.315" and after the semicolon delete "and" and after "money"

insert ﬁ; and prescribing an effective date®
In line 7, delete ", 3 and 3a“'and insert "te ha".
Delete lines 9'through 38 and pages 3 and 4..
on page 5, delete lines 1 through 37 and insert:

LWgECTION 2. (1) The Land Use Board of Appeals is established

within the Department of Land Conservation and Development. With

the approval of the Governor, the commission shall appoint a chief

hearings referee and such other referees as the commission

_considers necessary to serve as members of the board. The members

bof the board shall hold thelr p051t10ns at the pleasure of the

commlss1on and thelr salaries shall be fixed by the commission

unless otherwise prov1ded by 1aw.

'"(2) Referees appointed under subsectlon (1) ‘of this sectlon
shall be members in good standing of the Oregon State Bar. Referees

Sﬁéll not hold any other office or position of prefit, but shall

devote their entlre time to the duties of the board.

L-"(3) The ‘members of the board shall not be a551gncd any duties

that would. interfere with or influence the discharge of their

duties7under‘5ectibns Za and 4 of this 1979 Act,
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“SECTION 2a. (1) The board shall conduct review proceedings

upon petitiohs filed in the manner prescribed in section 4 of this
1979 Act. | ' | |

“(2) In conduéting review proceedings the members of;ghe board
may sit together or separately as the chief heérings referee shail
decide.‘. |

"(3) The chief hearings referee shall apportion the.business of
the board among the members of the board. Each member shall have .
the power to hear and issue orders on petitions filed with the

board and on all issues arising under those petitions, éxcept as

provided in section 6 of this 1979 Act.

“(4) The board.shall adopt rules governing the conduct of
review proceedings brought before it under sections 4 to 6 of this

1979 Act.

"SECTIQN 3. As used in Section$'4 to 6 of this 1979 Ackt:

“(1) 'Land use decision' means: | »

‘"(a) A final deci%ion or determination made by a city, éounty
or special district governing body that concerns the édoption;
amendment or application of the sﬁate—wide plénn&ng goals, a
comprehensive plan provision orba zoﬁing, subdivision or éther
ordinance that implements a compfehensive plan; or

"(b) A final decision or determination of a state agency with
respect t§ which the agency is required to apply the state-wide

planning goals.

SB 435-2
Proposed Amendments
05/10/79 -- Page 2
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"(2) 'person' means any individual, partnership, corporation,
association, governmental subdivision or agency or public or
private organization of any kind.

“SECTION 4. (1) Review of land use decisions under'sections 4

to 6 of this 1979 Act shall be commenced by f111ng a petltlon with

the Land Use Board of Appeals. Subject to the provisions of section

6a of this 1979 Act relating to judicial review by the Céurt of
Appeals, the board shall have exclusive jurisdictibn té review any
land use decision of a city, county or spec1a1 district governlng
body or a staté agency in the mannervprpv1ded in sections 5 and 6
of this 1979 Act. | |

w(2) Except as provided in subsection (3) of this section, any
person whose interests are adversely affected or aggrieved by a
land use decision may petition the board for review of that
decision or may, within a reasonable time after a petition for
review of that decision has been filed with the board, intervéne in
and be made a party to any review préceeding pending before the
board. | |

"(3) Any person whose 1nterests are adversely affected or
aggrleved by a quas1—3udlclal land use decision and who failed to
appear in some manner, whether orally or in writing, before the
city, county or special district governing body or state agency
that made the decision must demonstrate to the satisfaction of the
board that that person did not receive nbtice of or otherwise had
no reasonable opportunity to participate in any hearings or

proceedings on the subject of the decision to be reviewed.

SB 435-2
Proposed Amendments
05/10/79 -- Page 3
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“(4) A petition for review of a land use decision shall be
filed not later than 30 days after’the date.the decision .sought to
be reviewed becomes f{hal. éopies'of the.petition shall be served
upon the city, county or special district geverning body or state
agency ‘and the applicant of record, if ahy, in the city, county or-
spe01al d]strlct governing body or state agency proceeding. |

“(5) (a) The petition shall include a copy of theidec1;10n

'sought to be reviewed and shall state:

" (A) The facts that establish that the ihterests of the
petitioner have ‘been adversely affected or aggrleved.

" (B) The date of the decision.

A“(C) The issues the petltloner seeks to have reviewed.

“(b) A petition that has been timely flled may be amended once
as a matter of right w1th1n 30 days after the date of f111ng, and‘
may thereafter be amended only at the discretion of the board. |

" (6) W1th1n 20 days after service of the petition, or within

such further time as the board may allow, the city, county or

special district governing body or state agency shall transmit to

the board the original or a certified copy of the entire record, if

any, of the proceeding’under review. By stipulation of all parties
to the review proceeding £he record may be shortened. The board may
require or permit subsequent corrections or additions to the.
record. |

“"(7) Review of aldec151on under sections 4 to 6 of this 1959
Act shall be confined to the record, if any, except that if the

record is incomplete for determination of any issues raised in the

SB 435-2 : ,
Proposed Amendments
05/10/79 -- Page 4
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. petition for review, then the board may conduct a hearing and make

findings necessary to decide those issues. The board shall not
substitute its judgment for "that of the c1ty, county or special
district governing body or state agency as to any issue of fact for
which there is substantlal evidence in the whole record

"(8) Upon review of a decision under sectlons 4 to 6 of this
1979 Act, the board may, in its discretion, award reasonable
attorney fees and costs to the prevailing party. | |

"(9) Orders issued under this'section may be enforced in.
appropriate judicial proceedings brought by the board therefor.

"SECTION 5. (1) Where a petition for review contains only

‘allegations that a land use decision violates the state-w1de

planning goals, the board shall review the decision and proceed as
provided in 5oct10n 6 of this 1979 Act.

"(2) Where a pet1t1on for rev1ew contains no allegatlons that a

land use decision violates the state- wide plannlng goals, the board

shall review the decision and prepare a final order affirming,
rever51ng or remandlng the decision.

."(3) Where a petition for review conta1ns both allegatlons that
a land use decision violates the state- ~-wide plannlng goals and
other allegations of error, the board shall review the decision and
proceed as provided in sectioh 6 of this 1979 Act with.respect to
the allegatlons of violation of the state-wide planning goals, and
prepare an order addressing all issues not related to the state-
wide planning goals. The decision of the board concerning any

issues not related to the state- w1de plannlng goals shall be flnal,

SB 435-2
Proposed Amendments
05/10/79 —-- Page 5
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but no final order shall be issued until the comm1551on has
reviewed the recommendation: of the board on the issues concernlng

the state-wide planning goals under section 6 of this 1979 Act and

jssued its determination. The board shall incorporate the

determination of the commission into the final order to be issued
under ‘this subsectlon. |

“(4) The board shall reverse or remand the land use dec1sion
under rev1ew only if:

"(a) The board finds that the c1ty, county or spec1al district

,governlng body:

" (A) Exceeded its jurlsdlctlon,

"~ w(B) Failed to follow the procedure appllcable to the matter
before_it in a manner that prejudiced the substanelal rights of the
petitioner; '

"(C) Made a decision that was'not supported'by substantial
evidence &n the whole record; |

*(D) Improperly.construed the applicable law; or

“(E) Made a decision that was unconstitutional; or

“(b) After review in the manner provided in section 6 of this
1979 Act, the commission has determlned that the city, county or
special district governing body or state agency violated the state-
wide planning goals. | |

"(5) Final orders of the board may be appealed to the Court of
Appeals in the manner provided in section 6a of this 1979 Act.

YSECTION 6. (1) At the conclusion of a review proceeding under

sections 4 and 5 of this 1979 act, the board shall prepare a

SB 435-2
Proposed Amendments
05/10/79 -—- Page 6
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recbmmendation_to the commission concerning any allegations of
violation of the étate—wide planning goals contained in the
petition and shall submit a‘copQ of its recommendation to fhe
commission and to each party to the proceediﬁg. The rec;mmendatibn
shall include a general summary of the evidence contained in the
record.and proposed‘findings of faét and conclusions of law
concerning the allegations of violation of the étate—wide planﬁing
vgoals. The-recommendation shall also state whether the petition
raises matters of such importance that the commission éhould hear
oral argument from the parties.

“(2) Each party to the proceeding shall have the oppdrtunity to
submit written exceptions to the board's. recommendation, including\
that portion of tﬁe recommendation stéting.whether oral argument
should be allowed. The exceptions shail be filed witﬁ the board and
submitted to the éommission for review. |

% (3) The commission shall review the recommendation of the

board and any exceptions filed thereto. The commission shall allow. .. ... ..

the parties an opportunity to present oral argument to the

commission unless the board recommends that oral arjument not be
allowed and the commission concurs with the board's fecommendation.
The commission shall not substitute its judgmént for thét‘of the
§ity, county, speéial district or state agency'as to any issue of
fact for which there is substantial evidence in the record. The
commission shall issue its determination on the recommendation of
the board within 90 days after the date the petition was filed with

the board and return the determination to the board for inclusion

SB 435-2
Proposad Amendments
05/10/79 -- Page 7
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in the board's order under section 5 of this 1979 Act. If the

commission determines that additional time is necessary, it may

. postpone the date of its action for an additional 90 days. If

additional time beyond 90 days is required, the commission shall
obtain the consent of the parties,

"(4) No determination of the commission issued under subsegtion
(3) of this section is valid unless all members of the commission
have received the,fecommendaﬁion of the board>in the métter.and‘at,
least four members of the commission concur in its action in the
matter .'

"(5) The commission may, in its.sole aiscretion, continue its
review of a petition alleging that a comprehensive plan provision
or .a zoning, subdivision or éther ordinance or regulation is in
violation of the state-wide goals, if the commission has received a
request from the city or county which adopted such compréhensive

plan provision or zoning, subdivision or other ordinance or

‘regulation asking that the commission grant a compliance

acknowledgment pursuant to subsection (1) of ORS 197.251. Following
entry of an order on the request for compliance acknowledgment, thé
commission shall resume its review of the petition, unless tﬁe |
findings and conclusions in the acknowledgment order are

dispositive of the matters raised in the petition, in which event

the commission may dismiss the allegations of violation of the

state-wide planning goals in the petition.

SB 435-2
Proposed Amendments
05/10/79 -- Page 8
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"(6) The commission shall édopt such rules as it considers
necessary for the conduct of review proceedings brought before it

for determination. under this section.

"SECTION 6a. (1) Any party to a proceeding before the Land Use
Board of Appeals under sections 4 to 6 of this 1979 Act, may seek
judicial review of a final order issued in those proceedings.

"(2) Notwithstanding the provisions of ORS 183.480 to 183.500,

-Judicial review of orders issued under sections 4 to 6 of this 1979

Act shall be solely as providéd in this section.

"(3) Jurisdiction for judicial review of proceedings uﬁderv-
sections 4 to 6 of this 1979 Act is conferred upon the Court of
Appeals. Proceedings for review shall be'institdted by filing a
petition in thé Coﬁrt of Appeals. The.petitién shall be filed
within 30.days only following.the date the order .upon which the
petition is based is served uniess otherwise provided by statute.
If the board does not otherwise act, a petition for rehearing or

reconsideration shall be deemed denied the 30th day following the

- date the petition was filed, and in such .cases, petition for

judicial review shall be filed within 30 days”oﬁly following such

date, Date oE service shall be the date on which the board
delivered or mailed its order. | |

| "(4) The petition shall state the haturé of the order the’
petitioner desires }eviewed. Copies of the petition shall be served
by registeréd or certified mail upon the boafd, and all other

parties of record in the board proceeding..

SB 435-2
Proposed Amendments
05/10/79 -- Page 9
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*(5) (a) The filing of the peﬁition shall not stay enforcement
of the board order, but the board may do so upon a showing of:

"(A) Irreparable injury to the petitioner; and

"(B) A colorable claim of error in ﬁhe order.

"(b) When é petitioner makes the showing requifed by paragraph

(a) of this subsection, the board shall grant the stay unless the

 board determines that substantial public harm will result if the

order is stayed, If the board denies the stay, the denial shall be

in writing and shall specifically state the substantial public harm

“that would result from the granting of the stay.

"(é) When the board grants a stay it may impose such'reas§nablé
conditions as the giving of a bond or other undertaking and that
the petitioner file all documents necessary to briﬁg the matter to
issue before the Court of Appeals within specified yeasonable
periods of time.

"(d) Denial of a motion for stay by the boérd is subject to
feview'by the Court of Appeals under such rules as the court may
estabiish. | .

"(6) Within 30 days after service-ﬁf the petition,vof withfn
such further time as the court may allow, the board shall transmit
to the reviewing court the original or a certified copy of the
entire record of the proceeding undep teview,'but, by stipulation
pf all parties to the review proceeding, the record may be
shortened. Any party unreasonably refusing to stipulate to limit
the reéord may be taxed by the court for the additional costs., The

court may require or permit subsequent corrections or additions to

SB 435-2

Proposed Amendments
05/10/79 ~-- Page 10
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the record when deemed desirable. Except as specifically provided
in this subsection, the cost of the record shall not be taxed to

the petitioner or any intervening party; However, the court may tax

such costs and the cost of transcription of record to a party

filing a frivolous petition for review.
"(7) At any time subsequent to the filing of the petition for
review and prior to the date set for hearing the board may withdraw

its order for purposes of reconsideration. If the board withdraws

“an order for purposes of reconsideration, it shall, within such

time as the court may allow, affifm, modify br reverse its_order.'
If the petitioner is dissatisfied with the board aCtion-after'
withdrawal for purposes of reconsideration, the petitioner may file
an- amended petition for review and_the review shall proceed upon .
the revised order. |

"(8) Review of an order issued under sections 4 to 6 of this

1979 Act shall be confined to the record, the court shall not

"substitute its judgmént for that of the board as to any issue of

fact.
"(9) The court may affirm, reverse or remand the order. The
court shall reverse or remand the order only if it finds:

"(a) The order to be unlawful in substance or procedure, but

error in procedure shall not be cause for reversal or remand unless

the court shall find that substantial rights of the petitioner were
prejudiced thereby;

“(b) The order to be unconstitutional; or

SB 435-2
Proposed Amendments
05/10/79 -- Page 11l




o N o\

O

10

11

12
13
14

15

© 16 .

17

18
19

20

21
22
23
24
25

26

"(c) The order is not supported by substantial evidence in the
whole record.". -

In line 39, delete “Coufs of Appealsh end insert “Department of
Land Conservation and Development"

On page 6, line 1, delete "$50,000" and insert "$ v ahd
efter vincurred" delete the rest of the line and lines 2 and 3 and
insert "by the Land Use Board of Appeals'undef sections 4 to 6 of
this Act. |

 wgection 7a. ORS 197.015 is amended to read:

"197.015. As ﬁsed in ORS 197.005 to 197.430 and 469.350, unless
the context requires otherwise:

"(1) ‘Activity of state- -wide’ 51gn1f1cance means a land
conservation and development activity de51gnated pursuant to ORS

197.400.

v (2) 'Board' means the rand Use Board of Appeals or any nember

thereof.

"1(2)] (3) ‘Commission' means the Land Conservation and

Development Commission.

"((3)] (4) ‘committee' means the Joint Legislative Committee en
Land Use. |

"{(4)] (5) ‘Comprehensive plan; means- a generalized,
eoordinated land use map and policy»statement of the governing body
of a state agency, city, county or special district that |
interrelates all functional and natural systems and activities
relating to the use of lands, including but not limited to sewer

and water systems, transportation systems, educatlonal systems,

SB 435-2
Proposed Amendments
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recreational facilities, and natural resources and air and water

quality management programs. 'Comprehensive’ means all-inclusive,
both in terms of the geographic area covered and functional and

natural activities and systems occurring in the area covered by the

plan. 'General nature' means a summary of policies and proposals in

broad:qategories and does not necessarily indicate specific
locations of any area, activity or use. A plan is"coordinated‘
when the needs of all levels of governments, semibublié and-privaté
agencies and the citizens Qf Or egon have been considered and

accommodated as much as possible. 'Land' includes water, both

- surface and subsurface, and the air.

"[(5)] (6) 'Department' means the Department of Land

_Conservation and Development,

“[(6)] (7) ‘Director' means the Director of the Department of
Land Conservation and Development.

"[(7)]'(8) 'Goals' mean thé mandétory state-wide plénning

standards adopted by ‘the commission pursuant to ORS 197.005 to

197.430.

"[(8)] {9) 'Guidelines' mean suggésted épprdaches désigned to
a1d cities and countles in preparaLlon, adoptlon and implementation
of comprehensive plans in compliance with goals and to aid state
agenc1es and special districts in the preparatlon, adoptlon and .
implementation of plans, programs and regulations in compllance
with goals. Guidelines shall be advisory-and shall not limit state
agencies, cities, counties and special districts to a single

approach.

SB 435-2
Proposed Amendments
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“[(9)] (10) 'Special distric;'-means any unit of locail
government, other than a city or county, authorized and regulated
by statute and includes, but is not limifed to{ Water control
districts, irrigation districts, poft districts, regional air
quality control authorities, fire districés, school districts,
hospital districts, mass transit districts and sanitary districts.

"[(10)] (11) ‘'Voluntary association of local governments' means
a regional planning agency in this state officially designated by
the Governor bursuant to the federal Office of Management and
Budget’ Circular A-95 as a regional clearinghouse.

."Sedﬁion 7b., ORS 197.252 is amended to read:

¥197.252, (1) Even if a city or county has not agreed to a
condition in a compliance schedule under ﬁRS,l97.251, the,.
commission may condition the qompliance schedule. for the city or
county to direct the city or county to apply specified goal
requirements in apprdving or denying future land conservation and

development actions if the commission finds that past approvals or

~denials would have constituted violations of the state-wide

planning goals and:

"(a) The commission flnds that the past approvals or denlals
represent a pattern or practice of decisions which make continued
utilization of the existing comprehensive plan, ordinances and
regulations ineffective in achieving the state—wide planning goals-
through performance of the compliance schedule; or

"(b) The commission finds that a past approval or denial was of

more than local impact and substantially impairs the ability of the

SB 435-2
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city or county to achieve the staﬁe—nide planning goals thfough the
performance of the compllance schedule,

"(2) Conditions may be imposed under this section only at the
time of:

"(a) Annual phased review of the satisfactory progress of the
city or county; | | |

"(b)y Approval of a plannlné assistance grant agreement w1th the
city or county; or | -

"(c) Revision of a compliance schednle 6ue to delays of 60 days
or more in the approved compliance date by the city or county. |

" (3) Nothing in this section is intended to limit or modify the
powers of the commission under ORS 197.251([, 197.300 to 197.315] or

197.320. The powers of the comm1551on under this section are

'intended to be in addition to, and not in lleu of ORS 197.005 to

197.430 (1975 Replacement Part) and 197.251 and 197.320.
"Section 7c. 197.265 is amended to read: |
- "197.265. (1) As.used in this section,-"action.or suit”
includes but is not limited to a [writ of review] procéeding under

[ORS 34.010 to 34.100 and any review proceeding  conducted by the

commission pursuant to ORS 197.300] sections 4 to 6 of this 1979

"(2) If any snit or action is brought against a city or connty.
qhallenging any comprehensive plan, zoning, subdivision.or other
ordinance or regulation nr action of such city or county which was
adopted ‘or taken for the primary purpose of complying with the

state-wide plannlng goals approved under ORS 197. 240 and which does

SB 435-2
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- in fact comply'with such goals, then the commission shall pay

reasonable attorney fees and court cosis incurred by such city or

county in the action or suit including any appeal, to the extent

.funds have been specifically appropriated to the comnission

therefor.

“Sectioﬁ 7d. ORS 197.395 is amended to read:

"197.395. (1) Any person or public agency desiring to initiate
an activity which the state may regulate or control which occurs
upon federal land shall apply to the cities or counties in which
the activity will take place for a permit. The application shall
contain'an:explanation of the activity to be initiated, the plans
for.the activi£y~apd any other information required by the city or
county as prescribed by rule of the commission.

"(2) If the city or county finds afﬁer review of the
application that the proposéd activity éomplies with state—wide
goals and the comprehénsive plans of the cities or counties

affected by the activity, it shall approve the application and

issue a permit for the activity to the person or public agency
.applying therefor. Action shall be taken by the‘governing body

within 60 days of receipt.of the application;.or the application is’

deemed approved.

"(3) The city or county may prescribe aﬁd include in the permit
any conditiohs or restrictions that it conéiders necessary to
assure that the activity complies with state-wide goals and the

comprehensive plans of the cities or counties affected by the

~activity.

SB 435-2
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"(4) Actions pursuant to this section are subject to review

[pursuant to ORS 197.300] under sections 4 to & of this 1979 Act.

“"Section 8. ORS 34.020 is amended tq'read:

“34,020. Except for a_proceeding resulting in a land use

decision as defined in section 3 of this 1979 Act for which review

is provided in sections 4 to 6 of this 1973 Act, any party to any

process or proceeding before or by any inferior court, officer, or

tribunal may have the decision or determination thereof reviewed
for errors, as provided in ORS 34.010 to 34.109, and not otherwise.
dpon a review, the court may review ény intermediate order |
involving the merits and necessarily affecting the decisioﬁ or
determination sought to be reviewed.?; |
"On page 7, line 30, delete "under" and insert "in the manner
provided in sections 4 to 6 of this 1979 Act.".
‘Delete line 31. '
Oon page 8, line 1, after "under" delete the rest of the line
and line 2 and inserg "sections 4 to 6'of this 1979 Act.".
On page 9, line 36, delete "2 and 3" insert "4 ﬁo 6".

On page 16, after line 6, insert:

MgECTION 32. ORS 34.055, 197.300, 197.305, 197.310 and 197.315
are repealed.

WSECTION 33. This Act takes effect on January 1, 1980.".

SB 435-2
Proposed Amendments
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HOME OFFICE

1300 S.W. SIXTH AVE.
P.O. BOX 72, 97207
PORTLAND, OR 97201
(503) 243-1611

May 14, 1979

Senate Committee on Trade
and Economic Development

State Capitol

Salem, Oregon 97310

Re: SB 435 -- Land Use Appeals

Attention: Land Use Subcommittee

Gentlemen:

My purpose is to share with you a few comments regarding the
provisions set forth in the proposed amendments to SB 435. A prior
commitment in the east has me traveling and unable to appear at the
subcommittee meeting. C

- I am aware that the Senate Committee has made the decision --
at least tentatively -- to establish a Board of Appeals (Board) within
the LCDC (Commission) strcture. With regard to the merits of that
decision, I call attention to the following: '

I. The Writ of Review Committee (Committee), acting
under the auspices of the Law Improvement Committee,
considered as one of the alternatives the basic
concept of appealing to LCDC, and rejected that
procedure in f~vor of a direct appeal to the Court
of Appeals. '

II. A basic objective of the Committee was to eliminate
an existina layer of review between the entry of the
decision-makers order and the filing of the case with
the Court of Appeals for judicial review.  SB 435
accomplished this; the proposed amendments would
replace the layer with at least one and in most
significant cases two layers of administrative
review and decision making. Note below:

EXHIBIT B

v S LEG. COM ON T & Ec.
‘ ' SUBCOMMITTEE ON SB 435

MAY T4, 1979

5 page exhibit

SB 435

N

|
D. |




- 2-2-2-2-2

Current Procedure SB 435 Pooposed Amendments

Decision by . Same Same
City or County :

Circuit Court Eliminate Board of Land Uee Appeals
(writ of review) | :

LCDC (if goal question)

Court of Appeals . Same basically ' Same
(as a matter of right) : _

Supreme Court Same - _ Same
(by invitation) (

III. Among the fundamental concers of the Committee were:

(1) Simplification. Have one level of administrative
decision making, and one of judicial review.

(2) Accellerate the final decision -- reduce the time
involved.

(3) Reduce the costs involved in obtaining a
final decision

(4) Maintain or improve the quality of the final
decision. -

(5) Improve consistency and uniformity;

It would appear that the proposed amendments would
be a step backward as to the first three, should

be a step forward as to (5) and would not magerially
affect step (4). ‘ .

As to the specifics of the proposed amendments, I comment as follows:

1. Time Factor. Nowhere do I see in the bill a time limitation
placed on the Board. There is one placed on the Commission on matters referred
to it, but nothing on the final orders of the Board. Recognizing that we
wauld have a full-time Board, it would appear reasonable to indicate that
the Board must execute its final order 60 days after the petition is received
when the Commission is not involved, and 90 days from the date of the petition
when the Commission is involved. Without some such time limitation, the
matter could Tabor with the Board forever.

Ferpp——
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2. Acknowledged Comprehensive Plans. When the plans are approved

and certified, the goals drop out. Appeals should be limited to and
measured by compliance with the plans. I do not have the fee11ng that
the proposed amendments contemplates this fact.

3. Page 1, lines 20-24 -- Full-time Referees. Query: How is the
work flow handled? What happens when there are not enough referees to keep
current, or too many referees to keep busy? .

4, Page 2, lines 20-21 -- Final Decisions. It is my understanding

that subdivision approvals, variances, conditional use permits, etc.,

are handled by resolution, not be ordinance. Does this mean that these
items are not "Land Use Decisions" subject to this procedure? Do we mean
that every variance, conditional use or subdivision is to be subject to
to a petition for review to the Board?

5. 'Page 3, lines 12-26 -- Standing. This is broader than the
Committee contemplated. The intent of the Committee was to ob tain all
of the citizen input at the decision-making level prior to the decision
being made. If one did not so. participate, the person should not be
entitled to initiate a review.

6. Page 4, line 3 -- Final Decision. When does the decision
become final? The Committee sought to resolve this by spelling out"
finality for appeal purposes. The amendment leaves the question open.

7. Page 4, lines 3-6 -- Notice of Petition for Review. This
is more narrow than the Committee contemplated. The Committee deemed
it important that notice be given to all persons who had part1c1pated
below or indicated in some mamrner in writing a desire to rece1ve a copy
of the decision and notice of the petition. [t

8. Page 4, lines 13-15 -- Amendment of Petition. Petitionérs
should be encouraged in the interest of time, cost and simplification
to file a quality petition the first time. Allowing an amendment once as
a matter of right discourages this. Amendments should only be allowed at
the discretion of the Board for good cause.

: 9. Page 4, line 22 -- Additions to the Record. The record is

- what in fact took p]ace at the decision-making Tevel. Nothing should be
allowed to be added to this record by way of supplements, etc. Obviously,
if the record is not correct or.is 1ncomp1ete, then the appropriate
adjustments are in order to make it truly the correct and complete record
of the proceedings below.

- 10. Page 4, Lines 25-26 ~- Additions to the Record. This has
been expanded beyond existing Taw and SB 435. The presentation of any
pew testimony or evidence should be carefully limited to those items
which clearly must be decided based upon matters outside of the record
made below. In no case should the failure of a party to make a full: and
complete record on an issue decided below provide the basis for allowing
the submission of additional evidence on that issue.

B
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11. Page 5, 1ines 4 and 5 -- Issue of Fact. There should be a period
after the world "fact" on Tine 4 with the rest of the sentence deleted. This
makes it consistent with existing law, SB 435 and also the Tanguage used on
page 11, line 18 in dealing with the review mandate of the Court of Appeals
from the Board. The Board is a rev1eW1nq body, and neither the Board or

the Court should be allowed to review the evidence to determine the existence

or non-existence of any particular fact found by the decision maker. (This
is to be distinguished from the authority to set aside a decision where

the decision as a whole is not supported by substantial evidence in

the whole record as provided in current law, SB 435 as well as the proposed
amendments

12. Page 5, lines 6-9 -- Attorneys Fees and Costs. While I personally
favor this approach, I call attention to the fact that the Committee v
considered this carefully and a majority concluded that attorney fees should
not be so allowed because it would have an intimidating effect on the r1ght
of genuinely interested persons to bring an appeal.

13. " "Page 5, Line 11ff -- Allegations. Whether a matter is to go
to the Commission sha11 be based on the allegations in the petition regardless
of whether the Board finds that the allegations have merit. Since submitting
allegations is easy, one would have to contemplate that they would normally
include land-goal challenges. Perhaps there could be some method for the
Board to rhow out such allegations which are obviously without merit,
or of the Commission imposing some form of stiff fine if it determines that
allegations were included for purpose of delay and are without merit. This
becomes more important once the comprehensive plans are acknowledged and
certified, and the land-use goa1s drop out of the p1cture except for
unusual cases.

14, Page 7, lines 16-20 =- Oral Argument. The emphasis should
be changed. Oral argument should only be allowed before the Commission when
the Commission affirmatively concludes that the circumbtances so warrant.
Keep in mind that the parties have already had an opportunity to argue their
case before the Board

15.° Page 7, Line 23 -- Issue .of Fact. For reasons previously
indicated, a period should be placed after the word "fact" and the rest™
of the sentence deleted.

16. Page 7, Line 25. -- 90-Day Time Period. The matter of time
was discussed at the outset. The 90 days should run from the filing of the
petition until the final order of the Board, and should include the period
for Commission review-and action if necessary.

17. Page 8, lines 2-5 -- Time Period. Clarification is needed.
If abuse is not to take place, the 1imit beyond 90 days should not be
allowed except with consent of the parties. With a full-time Board, this
time 1imit should create no problems.

18. Page 8, lines 7-8 -- Recommendations. Read literally, it might
indicate that the members might actually have to receive the recommendations.
It is possible that a member is out of the area and has not in fact received

anything. The bas1s for determining validity should be whether the recommendations
were forwarded in the ordinary course of bus1ness, not the actual rece1pt
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19. Page 8, lines 11-24 -- Extra Time. I would urge the deletion of
this section since it, in effect, allows the Commission to declare a
moritorium on reviews that could last several months while it ponders the
pros and cons of a comprehensive plan submitted for compldance acknowledgement.
Keep in mind that what is being reviewed is a decision of the same
governing body which has requested the compliance acknowledgment. That
body has already determined that the specific decision should be made and

reviewed under existing ground rules.

20. Page 9, Tines 16-20 -- Petition for Reconsideration. _It should
be made clear that the filing of such a petition is optional, and that there
is no necessity that such a petition be filed before judicial review can be sought.

21. Page 10, line 19 -- Time to Perfect the Record. I would recommend
20 days rather than 30 days. 1If the city or county can perfect is record
in 20 days (page 4, line 16) without benefit of full-time staff, the
Board ought to be able to perfect its record within the same amount of time.

) 22, Page 11, lines 6-14.-- Withdrawal of Order. Once a petition for
Yudicial review is filed with the Court of Appeals, the Board and Commission
properly have Tost control of the proceeding which now rests with the Court.

At best, it should only have the right to petition the Court for an opportunity
to withdraw its order or reconsider the matter which should be allowed only
for cause. Certainly, the withdrawal should not exist as a matter of right.

Thank you.

Sincerely

Willia “Love
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Comments by Chiéf Judge
.Schwab —-
Sections 13-31, SB 435

Sections 1l and 12 are conforming amendments to

ORS 215.422 and 227.180. No comment.

Section 13 would make sbme changes ~-- semingly mostly
minor -- in ORS 34.040. The above commants about § 9 are

applicable to the extent that this presuppdses continuing some _7
ciréuit court writ-of-review jurisdiction. SeCtion.13 would
also specifically provide that circuit_gou;ts do not have writ-
of-review jurisdiction over'districtAcodrts;4 This would codify

the Court of Appeals decision to the same effect in Hoffman v,

French, 36 Or App 739, 585 P24 730 {1978}, Suprema Court reV1ew
allowed and now under advisement in the Supreme Court It is

a 5351rab1e change for the reasons stated in Hoffman V. French,

i. e., the fact that district courts are now couxt of record

with the avallablllty of direct appeal to the Court of Appoals.
Section 14 is "housekeeping” in nature. No comment.

‘Section 15 grants circuit courts writ-of-review juris-

diction over certain interlocutory orders of municipal courts.

The same circuit court authority to review interlocutory orders

of justice court now exists in ORS 157.070. This raises an
intereéting policg question. If a defendant were charged with

a major felony in éircuit court, the'coﬁrt‘s interlocutory orders
wouid not be immediately appesalable; only the final judément

is appzalable, at which time the trial court's prior orders would

be reviewable. Felonies, of course, cannot be tried in justice

-26~ EXHIBIT A
Senate Leg. Committee on
‘ . ‘Prade & Economic Develop:
‘\ MAY 23, I979 SUBCOMMITTEE

SB 435 7 4 pages




or municipal court. The cases tried in those courts are much
more petty in nature. So the proposal is to grant persons facing

minor charges in justice and municipal court a right to appzal

from interlocutory orders that is not available, under current

law, to a person facting a major charge in circuit court. The
rationale for granting greater appeal rightsfto parsons facing

minor charges is not immediately apparent"llndeed, it coulﬁ

A

.reasonably be argued that § 15 should be rejected and ORD 157 G/O

should be repealed so that all partles, both in the serlous ana -

the petty cases, would have the same appeal right »»'to appealu/

only from the flnal judgment, not from any 1nterlocutory orders

Section 16 reblaces c1rcu1t court wr1L ~of-review juris-
diction wlth Court of Appeals APA contested-case jurlsdlction_
fo:'aecisions of the State Polica'Trial Board. Thls change is
desirable. It has. been strong legislative policy that state

agency decisions should be reviewed in the Court of Appeals under

the APA. See School Dist. No. 48 v. Fair Dis. App. Bd., 14 Or
App 35, 512 P24 799 (1973). Section 16 is an extensioﬁ of tha;.
policy. | | -

Seetion'll proposes minor.amendments'to ORS 198.785
which involves formation angd change of special districts. No
commant,

Section 18 involves review of boundary commissioe

decisions. It would repeal the language now found in ORS

=277~
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189.461(3) which says such decisions can be reviewed by writ
of rev1ew, and replace it with language to the effect that review
shall be in the Court of Appeals pursuant to the APa. This would

codify the Court of Appeals decision in League of Women Voters -

V. Lane County Boundarijommissioﬁ, 32 Or App 53, 573 P2d 1255

(1978). As stated in the above comments under § 16, it is

desirable to have all state agency dec151ons, and the bounlary

// ,
é’l fcommissions are state agen01es, rev1ewnd undex the APA.

Section 19 would amend ORS 203.060 apparently to

attempt to prov1de a comnrehen51ve summary of the various

judlc1al rev1ew alternatlves for all county de01810ns, It would

be another expre551on of the dlstlnctlon, previously cnltch?ed,
b;tween dlfferent types of qua31-3udlcxal dec151ons, with the
land —-use ones going to the Court of App=als, anJ the others going
to circuit court on writ of review. If desiyéb}éi:}g»qgglgﬁp?_
incéﬁpleté: if there is to be a summgry_qf review:qltefnétiyés;;

for county decisions, there should also be a sumnary of review

Jalternativé§?fdf"éit2’decision;ﬁ

Section 20 would repeal ORS 203.200, which now seems
to state that all'county.decisions shall be reviewed by writ
of review. Repeal (or at least amendment) is probably desirable
because ORS 203.200 is at least misleading because local legis-
lative action cannot be reviewed by writ of reView.

Section 21 amends ORS 311.860. That statute now

~28-
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provides for writ-of-review appeal from certainbtax-exemption
denials. That would be replaced witp an appeal to the Dzpart-—
ment of Revenue. No comment. . | | .

Section 22 amends ORS 330.101, which iovolves the State
Board of Education adjudicating school district boundary .

disputes, by eliminating reference to judicial review of the

Board by writ of review and replacing it with judicial review

under the APA, ~As stated above invthe comments under § 16, it

is desirable to have all state agency decisions reviewed under

" the APA.

Sectlon 23 would amand ORS 330.123 to mdhe a
spec1allzed typa of arbltratlon decision- subject to the general
statutes on review of arb:tratlon de0151ons rather than subject
to writ of review. No comment. 7 |

Section 24 amends.ORS-330.5$7 to provide for'APA-

review, rather than wrlt of rev1ew, of certaln decisions of  the

‘State Board of Lducatlon. As stated above in the comments

' under 5 16, it is desirable to have all state agency decisions

rev1ewed undnr the APA.

Section’ 25 proposes amnndlng ORS 341.185 to prov1de
for APA review, rather than writ of review, of certain ﬂac1SJons
of the boards of communlty colleges. Although it is de31rable»:
to have all state agency decisions reviewed under the APA,

comnunity colleges are not state agencies. Extending the APA

-29.-
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EXHIBIT B _
Sen. Leg. Comm. on Trade
& Ec. Development
SUBCOMMITTEE ON SB 435
MAY 23, I979 - 7 pages

Legislative Counsel

05/17/79 (34) (30)

SB 435-3

REVISED PROPOSED AMENDMENTS TO SENATE BILL 435_

"SECTION 4. (1) Review of land use decisions dnder sections 4

to 6 of this 197? Act shall be commenced by filing a notice of
intent to appeal with the Land Usé Board of Appéals. Subject to the
provisions of section 6av§f this 1979 Act relating to judicial
review by the Court of Appeals, the board shall have exclusive
jurisdiction to review any land use decision of a city, county or.
special district governing body or a state agency in the manner
provided in sections Svand 6 of tbis'1979 Act.

¥(2) Except as provided in subsection (3).of this section, any
pérson whose interests are adversely'affected or who is aggriéved
by a land use decision may petition the board for review of that
decision or may, within a reasonable time after a petition f&r
review of that decision hés been filed with the board, intervene in
and be made a party to any review proceeding pending before the
board.

*{3) Any person whose interests are adversely affeqted or who
is aggrieved by a quasi-judicial land use decision may petition the
board for review of the decision if the person:

*(a) Appeared before the city, cbunty or special diStrict
gdverning body or state agency in some manner, orally of in
writing; and

"(b) Was a person entitled as of right to notice and heariné
prior to the decision to be reviewed or was a person who has a

substantial interest in the decision.
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“(4) A notice of intent to appeal a land use decision shall be
filed not léter than 15 dayé after the date the decision soughtvtd
be reviewed becomes final. Copies of'the notice shall be served
upon the city, county or special district goyerning body or state
égency and the applicant of record, if any, in the city, county or

. 1
special district governing body or state agency proceeding. The

notice shall be filed in the form and manner prescribed by rule of

the board and shall be accompanied by a'filing fee of § .
"(5) Within 20 days after servicé of the notice of intent to
éppeal, or within such further time as the board may allow, the
city, county or special district governing body or state agency
shall transmit to the board the original or é certified copy of the
entire record, if any, of the proceedingbunder review. By
stipulation of all parties to the review proceeding the record may

be shortened. The board may require or pérmit subsequent

gcorrections to the record.

"(6) Within 10 days after the date of transmittal of the
EeCOrd, a petition for review of the land use decision shall be
filéd with the board. The petition shall include a copy of the
decision sought to be reviewed and shall state: ‘

“(a) The facts that establish that the interests of the
petitioner have been adversely affected or aggrieved.

"(b) The date of the decision.

“(c) The issues the petitioner seeks to have reviewed.

"(7) Review of a decision under sections 4 to 6 of this 1979

Act shall be confined to the record, if any. In the case of

SB 435-3
Proposed Amendments
05/17/79 ~- Page 2
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disputed allegations of'hnconstitutibnality of the decision,
standing, ex parte contacts or other procedural irregularities not
shown in the record which, if proved, would warrant reversal or
remand, the board may take evidence and make findings of fact on
those allegations. The board shall be bound by any finding of fact
of the city, county or special district governing body or state
agency for which there is substantial evidence in the whole record.

*(8) The board shail issue a final order within 90 days after
the date of filing of the petition. If the order is not issued
within 90 days, the decision being reviewed shall be considered
affirmed. |

“(9) Upon review of a decision under sections 4 to 6 of this
1979 Act, the board may, in its discfetion, award costs to the
prevailing party including the cost of preparation of the record if
the prevailing party is the city, cohnty or special district
governing body or state agency whose decision is under review. The
board may award attorney fees in an amount not to exceed $
if the board finds that any of the allegations in the éetition are
wholly without merit or the petiticn:was filed solely for the |
purpose Qf delay.
' »(10) Orders issued under this section may be enforced in
appropriate judicial proceedings.

"SECTION 5. (1) Where a petition for review contains only

éllegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and proceed as

provided in section 6 of this 1979 Act.

SB 435-3
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" (2) Where a petition for review contains no allegations that a
land use decision violates the state-wide planning goals, the board
shall review the decision and prepare a final order affirming,
reversing or remanding the decision.

"(3) Where a petition for review contaiﬁs both allegations that
a laﬁd use decision violates the state-wide élanning goals and
other allegations of error, the board shall review the decision and
proceed as provided in section 6 of Ehis'1979 Act with respect to

the allegations of violation of the state-wide planning goals, and

‘prepare an order addressing all issues not related to the state-

wide planning goals. The decision of the board concerning any
issues not related to the state-wide plaﬁning goals shall be finalé
but no final order shall be issued until the commission has
reviewed the recommendation of the board on the issues concerning
ﬁhe state-wide planning goals under section 6 of this 1979 Act and
issued its determination. The board shall incorporate the o

determination of the commission into the final order to be issued

under this subsection.

“(4) The board shall reverse or remand the land use decision
under review only if:

"(a) The board finds that the city; county or special district
governing body: o

" (A) Exceeded its jurisdiction;

‘(B) Failed to follow the précedure appliéable to the matter

before it in a manner that prejudiced the substantial rights of the

petitioner;

SB 435-3
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»(C) Made a decision that was not supported by substantial
evidence in the whole record;

"(D) Improperly construed the applicable law; or

"(E) Made a decision that was unconstitutional; or

"(b) After review in the manner prov1ded in section 6 of this
1979 Act, the commission has determined that the city, county or
special district governing body or state agency violated the state-
wide planning goals. o

*(5) Final orders of the board may be appealed to the Court of
Appeals in the manner provided in section 6a of this 1979 Act.

“SECTION 6. (1) At the conclusioh of a review proceeding under

sections 4 and S of this 1979 Act, the board shall prepare a

recommendation to the commission concerning any allegations of

violation of the state-wide planning goals contained in the

éetition‘and shall submit a copy of its recommendation to the
commission and to each party to the broceeding{.The recommendation
Shall include a general summary of the evidence contaihéd in the
recofd and proposed findihgs of fact and chc1usions of law
éoncerning the allegations of violation of the state-wide planning
goals. The recommendation shall also state whether the petition
raises matters of such importance that the'commission should hear
oral argument from the parties.

"(2) Each party to the proceed1ng shall have the opportunity to
submit written exceptions to the board's recommendation, including

that portion of the recommendation stating whether oral argument

SB 435-3
Proposed Amendments
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should be allowed. The exceptions shall be filed with the board and

submitted to the commission for review.

"(3) The commission shall review the récommendationrof the
board and any exceptions filed thereto.rThé commission shall allow
the parties an opportunity to present oral argument to the |
commission unless the board reéommends that oral argument not be
allowed and the commission concurs with the board‘s.recommendation.
The commission shall not substitute‘itsAjudgment for that of the
city, county, special district or state agency as to any issue of
fact for which there is substantial evidence in the record. The
coﬁmission shall issue its determination on the recommendation of
the board and return the determination to the board for inclusion
in the board's order under section 5 of this 1979 Act within such
time as is necessary to allow the board>to prepare and issue a
final order in compliance with the requirements of section 4 of
this 1979 Act. If additional time is required, ﬁhe commission shall
obtain the consent of the parties for a poStponement. |

*(4) No determination of the commission issued under subsection
(3) of this section is wvalid unless all members of the commission
have received the recommendation of the board in the matter and aﬁ
least four members bf_thebcommission concur in its action in the
matter.

“"(5) The commission may, iﬁ its sole discretion, continue its "
review of a petition alleging that a comprehensive plan prbvisioﬁ
or a zoning, subdivision or other ordinance or reguiation is in

violation of the state-wide goals, if the commission has received a

SB 435-3
Proposed Amendments
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feqdest from the city or county which adopted such comprehensive
plan provision or zoning, subdivision or other ordinance or
regulation asking that the commission gran£ a compliance
acknowledgment pursuant to subsection (1) of ORS 197,251. Féllowing
entry of an order on the request for coméliance acknowledgment, the
commission shall resume its review of the petition, unless the
findings and conclusions in the acknowledgment orderlare
dispositive of the matters raised in the petition, in which event
the commission may dismiss the allegétions of violétion of the
state-wide planning goals in the petition.

*(6) The commission shall adopt such rules as it considefs
ﬁecessary for the conduct of review proceedings brought before it

for determination under this section.".

SB 435-3-
Proposed Amendments
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Senate Legislative Committ.
on Trade & Econ. Develop.
SUBCOMMITTEE ON SB 435

MAY 23, I979 7 pages

Legislative Counsel
05/17/79 (34) (30)
SB 435-3

REVISED PROPOSED AMENDMENTS TO SENATE BILL 435

"SECTION 4. (1) Review of land use decisions under sections 4

to 6 of this.1979 Act shall be commenced by filing a notice of
intent to appeal with fhe Land Use Board of Appeals. Subject to the
provisions of section 6a of this 1979 Act relating to judicial
review by the Court of Appeals; the board shall have exclusive
jurisdiction to review any land use decision of a city, county or
special district governing body or a state agency in the manner
provided in sections 5 and 6 of this 1979 Act. |

“(2) Except as provided in subséctién (3) of this section, any
person whose interests are adversely affecte or who is aggrieved

vt b hey Lited oo matied of I*v/—c—-‘f\ka,o as proveded jn Subuolu--(‘()/'/z’“‘

by a land use decisionpmay petition the board for review of that ¥¢¢77—
decision or may, within a reésonéblé time after a petition for
review of that decision has beén filed with the board, intervene in
and be made a party to an&_review proceeding pending before the
board.

whe has Lled o rm//e:ba‘ﬁ m?’-&m'fvﬁ ﬂk/afpm/ 10‘\-%
YR

“(3) Any person/fjwhese—int dver ~or—who

rs—aggrieved—by—a—aqu d4c4iiggand—vse—ﬂetTSTun may petltlon the
a ua.j/ - :j:ua,?/

board for rev1ew of bheAﬂec1sxon if the person:

Sectpo_

"(a) Appeared before the c1ty, county or special district
governing body or state agency #w—some—mammer, orally or in
writing; and
*(b) Was a person entitled as of rlght to noti and hearing ;’
whost pndirests wnere a.:(wu?y é {c ufor‘ whp was a;;m-&wuﬂdym

prior to the decision to be reviewed or was a per ONA Whe—has—a Aecestmo,

’ or—i - ] reaision.
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“(4) A notice of intent to appeal a land use decision shall be
filed not 1ater than gg)days after the date the decision sought to
be reviewed becomes final. ~Copies of the notice shall be served
upon the city, county or special district governing body or state
agency and the applicant of record, if any, in the city, county or

4

spe01a1 isfrict qovernlgg body or state agency proceedxng. The

r

notice shall beafiled in the form and manner prescribed by rulesof
the board and ehail be accompanied by a filing fee of § 200 5{hva:@9>
- %(5) Within 20 days after service of the ﬁotice of intent to
appeal, or within such further time as the board may'allow, the
city, county or special district governing body or seate agency
shall transmlt to the board the orlglnal or a certified copy of the
entlre record, if any, of the proceeding under review. BY
stlpu;atlon of all parties to the review proceeding the record mey
be shortened The board may require or permit subsequent
corrections to the record. |
“(6) W1t51n T@ days after the date of transm1tta1 of he
uNJKJS%ﬂﬂowhnf bk

record, a petitlon for review of the land use decisiongshall be

filed with the board. The petition shall 1nclude a copy of the

decision sought to be reviewed and shall state:

» (a) The facts that stab11sh that the interests—of—tie

. hes S )
pet1t1onen4heve-been*adverse1y sTrerred—oraggricved.

*(b) The date of the decision.
“(cy The issues the petitioner seeks to have reviewed.
®(7) Review of a de0151on under sections 4 to 6 of this 1979

Act shall be conflned to the record, if any. In the case of

SB 435-3 :
Proposed Amendments
05/11/79 —-- Page 2




10
11
12

13

15
16
17
18
19

20

21 -

22
23
24
25
26

-

‘disputed allegations of unconstitutionality of the decision,
standing, ex parte contacts or other procedural jrregularities not
shown in the record which, if proved, would warrant reversal or
remand, the board may take eQ}dence and make findings of fact on
those allegations. The board shall be bound by any finding of fact
of the city, county or special district governing body or state
agency fot which there is substantial evidence in the whole record.

“(8) The board shall issue a final order within 90 days affer
the date of filing of the petition. If the order is not issued

within 90 days, the decision being reviewed shall be considered

~af£1rmed. I¥Q.4\n~f

enfrng of
"(9) Upon fe#i;%—e%:;f@es+8%en Uﬂde%—seet&ons—&—to—e—oi—th1s

&8&&nh@&¢ the board may, in its dlscretlon, award costs to the
p%evailing party including the cost of preparation of the record if
the prevalllng party is the city, county or spec1al district

governlng body or state agency whose decision is under review. The

beafd—may—awaxd-attanney_éees im—amr—amount—Trot—to eXLEEU'$—-

£ the—board—finds that—anyof—the—alttregations—in—thepe etition- are
énnﬁxﬁﬂFTnTYRﬂthf

" (10) Orders issued under this section may be enforced in
appropriate Jjudicial procéedings.

“SECTION 5. (1) Where a petition for review contains only

allegations that a land use decision violates the state-wide
planning goals, the board shall review the decision and proceed as

brovided in section 6 of this;1979 Act.

SB 435-3

Proposed Amendments
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% (2) Where a petition fof-review contains no allegations that.a
land use decision violates the staté¥wide planning goals, the board
shall review the decision and prepare a final order affirming,
reversing or remanding the decision.

" (3) Where a petition for review contains both allegations that
a land use decision Qiolates the state-wide planning goals and
other allégations of error, the board shall review the decision aﬁd
proceed as provided in section 6 of this 1979 Act with respect to

the allegations of violation of the state-wide planning goals, and

prepare an order addressing all issues not related to the state-

,w1de planning goals. The decision of the board concernlng any

i ssues not related to the state-wide planning goals shall be f1na1,>
but no final order shall be issued until the commission has
reviewed the recommendation of the board on the issues concerning

the state-wide planning goals under section 6 of this 1979 Act and

jssued its determination. The board shall incorporate the

determination of the commission into the final order to bé issued

under this subsection.
| “(4) The board shall reverse or remand the land use decision
under review only if:
“(a) The board finds that fhe city, county or special'district
governing body: .

" (A) Exceeded its jurisdiction;

" (B) Failed to follow'the'proceaure applicable to the matter

before it in a manner that prejudiced the substantial rights of the

petitioner;

SB 435-3
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“(é) Made a decision that was not supported by substantial
evidence in the whole record{

“(D) Improperly construed the applicabie law; or

*"(E) Made a decision that was unconstitutional; or

#(b) After review in the manner provided in section 6 of this
1979 Act, the commission haé determined that the'city, county or
special'district governing body §r state agency violated the state-
wide planning goals.

"(5) Final orders of the board may be appeaied to the Court of
Appeals in the manner providéd in éeétion 6a of this 1979 Act,

“SECTION 6. (1) At the conclusion of a review.proceeding under

sections 4 and 5 of this 1979 Act, the board shall prepare a
recommendation to the commission conéerning.any allegations of
violation of the state-wide planning goals contained in the
petitioniand shalllsubmit a copy of its recommendation to the
commission and to each party to the proceeding. The recommendatioh
shall include a general summary of the evidence contqinéd in the
record and.proposed findings of fact and conclusions of law
concerning the allegations of violation of the state-wide planning
goals. The recommendation shall also state whether the petition
raises matters of such_importance'that the commission should hear
oral argument from the parties.

"(2) Each party to the proceeding shall have the opportunity t6
submit written exceptions to the board's recommendation, including

that portion of the recommendation stating whether oral argument

. 8B 435-3

Proposed Amendments
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should be allowed. The_exceptions shall be filed with the board and
submitted to the commission for review,

"(3) The commission shall rev1ew the recommendatlon of the
board and any exceptions filed theteto. The commission shall allow
the parties an opportunity to preseht'ofal argument to the
commission unless the board recommends that oral argument not be
allowed and the commission concurs with the board recommendatlon.

bi_b¢4b¢4[ by a~%7 ’4? 0#‘4&c
The commission shall ﬂﬂt—subsb%tu%emﬁks—}adqm@nt_Lox_LhaL_gfgLhe

city, county, special district or state agency as—te—any—issue—of
£eret for which there is substantial evidence in the record. The
commission shall issue its determination on the recommendation of
the board and return the determination to the board for inclusion
in the boafd's order under~séction 5 of this 1979 Act within such
tgme as is necessary to allow the board to prepare and issue a
final order in compliance with the requirements of section 4 of
thié 1979 Act. If additionalvtiﬁe is required, the commissioﬁ‘shall
obtain the consent of the parties for a postponement.

"(4) No determination'pf the commiséioh issued under subsection
3] o e ot dmsrcte. tohrcie iiimf?‘ff‘fwﬂffi?ﬁﬂlifiifﬂd
have received the recommendation of the board in the matter andAat
least four members of the commission concur in its action in the
matter., |

*(5) fhe commission may, iﬂ jts sole discretion, continue its
review . of a petition alleéing that a comprehensive plan provision
or a zoning, subdivision or other ordinance or regulation is in

violation of the state-wide goals, if the commission has received a

S8 435-3
Proposed Amendments
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1 ‘fequest from the city or county which adopted such comprehensive
( plan provision or zoning, subdivision or other ordinance of

3 regulation asking that the commission grané a compliance

4 acknowledgment pursuant to subsection (1) of ORS 197.251. Following
5 entry of an order on the request for compliance acknowledgment, the
6 commission shall resume its review of the petition, unless the

7 findings and conclusions in the acknowledgment order are

8 dispositive of tﬁe matters raised in the petition, in which event

9 the commission may dismiss the allegations of violation of the

10 stéte-&ide planning goals in the petition,
11 :" "(6)-The commission shall adopt such rules as it considers
12 heceésary for the conduct of review proceedings brought before it

13 for éerermination under this section.",

i

SB 435-3
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Governor's Office

5/23/79

SB 435
EXPLANATION OF THE REVISED PROPOSED AMENDMENTS
(dated 5/17/79) AND OF THE PROPOSED AMENDMENTS
TO THE REVISED PROPOSED AMENDMENTS (dated 5/23/79)

TO SB 435

The REVISED PROPOSED AMENDMENTS to SB 435 amend the PROPOSED
AMENDMENTS to SB 435 dated 5/10/79 which the Trade and Economic
Development committee voted to utilize as an approach to amending
the current procedure for securing review of land use decisions.
The full committee, after deciding to use the approach set forth
in the PROPOSED AMENDMENTS, referred SB 435 back to the subcom-

mittee.

The subcommittee met on May 10, 1979, and reviewed the

PROPOSED AMENDMENTS. The subcommittee took the following action:

1. Voted to recommend deletion of the second sentence in
paragraph (2) of Section 2 which required that members of the

board not hold any other position of profit.

2. Voted to recommend substituting the language in the
printed bill concerning standing to file a petition for review
(paragraph (2) of SECTION 2 of the printed bill) for the language

in paragraph (3) of SECTION 4 of the PROPOSED AMENDMENTS.

EXHIBIT D

Senate Leg. Committee on
Trade & Economic Develop.
SUBCOMMITTEE on SB 435

MAY 23, I979 8 pages




3. Voted to recommend amending the time within which
the board and commission must decide petitions for review.
The PROPOSED AMENDMENTS provided in SECTION 6 that the
commission had 90 days from the time of filing the petition
to make its determination with respect to goal-issueé, but
that the commission could extend its review time for an
additional 90 days if necessary. The sub-committee voted
to reduce this time period to a maximum of 70 days from the
time of transmittal of the record to the board and to make
thi; 70 day period apply to the board as well as the
commission. The sub-committee also votea to recommend that
the decision below would be considered affirmed if the board
and commission were unable to complete the review within the

70 day period.

4. Voted to substitute the language in the printed bill,
page 3, lines 5-9, for the language in paragraph (7) of
SECTION 4 of the PROPOSED AMENDMENTS pertaining to the
board's conducting a hearing in order to make findings

necessary to decide issues for which the record was inadequate.

5. Voted to amend lines 2-5 on page 5 to read: "The
board shall be bound by any fiﬁdings of fact of the city,
county or special district governing body or state agency

for which there is substantial evidence in the whole record."




6. Voted to recommend deleting paragraph (9) of

SECTION 4.

Legislative Counsel assisted the Governor's office in
preparing some additional amendments which were submitted
to the sub-committee on May 17, 1979. However, the sub-
committee meeting scheduled for that day was canceled and
the REVISED PROPOSED AMENDMENTS were not considered at that
time. These amendments incorporated the changes voted upon
by the sub-committee as well as modified some of the
changes voted upon by the sub-committee. The changes
voted upon by the sub-committee and incorporated into the

REVISED PROPOSED AMENDMENTS without change include those

denoted in (2), (4) and (5) above. The changes incorporated
into the REVISED PROPOSED AMENDMENTS with some modification

are as follows:

l. Instead of commencing the review proceeding by filing
a petition for review and then allowing an amendment of that
petition after transmittal of the record, the REVISED PROPOSED
AMENDMENTS propose that the review process be instituted by
filing a notice of intent to appeal which would be a simple
form statement indicating that the decision would be appealed.
The notice would have to be filed within 15 days of the date
of the decision sought to be reviewed. The record would be
transmitted within 20 days of the filing of the notice and
the petition for review would be filed within 10 days of

transmittal of the record. A filing fee would be required to




accompany the filing of the notice of intent to appeal.

2. The REVISED PROPOSED AMENDMENTS propose that the
board have 90 days from the filing of the petition ﬁo decide
the petition for review and issue a final order. The sub-
committee had voted to recommend 70 days from transmittal of
the record. Upon further consideration of this issue, it was
decided that 70 days from transmittal of the record would not
give the board adequate time within whic h to complete the
review process, hence, the proposed increase to 90 days from

the f£iling of the petition.

3. While the sub-committee had voted to recommend deleting

to
the provision relatingﬁ@nforcement of board orders (paragraph

(9) of SECTION 4), it was felt that deleting the entire para-
graph might leave the impression that the legislature did not
intend for board orders to be enforceable in any jud&cial
proceedings. The intent of the sub-committee was simply to
take the board out of the position of being the enforcer, not
to remove the ability of someone being able to enforce a board
order. Therefore, the REVISED PROPOSED AMENDMENTS propose
that the enforcement provision remain, but be amended so as to

delete the reference to the board being the one to enforce the

orders. See REVISED PROPOSED AMENDMENTS, SECTION 4(10)

The REVISED PROPOSED AMENDMENTS also made some changes
not considered by the sub-committee. These include:

1. Amending the attorneys fees and costs provision con-
tained in paragraph (8) of SECTION 4 of the PROPOSED

AMENDMENTS. The REVISED PROPOSED AMENDMENTS suggest only




awarding attorneys fees if the board finds that either the
petition was filed solely for the purpose of delay or that
any of the allegations in the petition were wholly without
merit. A dollar limit is also suggested. The PROPOSED
AMENDMENTS allowed attorneys fees to be awarded to the
prevailing party in the discretion of the board. It was
believed that this provision would severely restrict the
number of petitions which would otherwise be filed, and that
if it was frivolous petitions to which the attorneys fees
provision was directed, then the provision should be limited
to such petitions.

2. Amending SECTION 6 of the PROPOSED AMENDMENTS so as
to delete the requirement that the commission act within
90 days on the goal issues. In order to make it clear that
the commission's determination on the goal issues would be
incorporated into the board's order and that the commission
would have to make its determination within the time limits
placed upon the board (90 days from f£iling of the petition),

SECTION 6 was amended to so state.

. The PROPOSED AMENDMENTS TO THE REVISED PROPOSED AMEND-
MENTS are for the purpose of solving some questions arising
from the previous amendments, as follows:

1. By adopting the standing requirement in quasi-judicial
proceedings from SB 435, the printed bill, a possible discrepancy
existed because of the use of the test "adversely affected or
who is aggrieved" for review of legislative decisions, and

the "substantial interest" test (if the person did not other—




wise receive notice) for review of quasi-judicial decisions.
Thus, the PROPOSED AMENDMENTS of 5/23/79 seek to apply the
same standard --that of "adversely affected or who was
aggrieved"-- for both legislative and quasi-judicial

decisions.

2, While considerable sentiment has been expressed for
the switch to filing a notice of intent to appeal to begin
a review proceeding, rather than the filing of the petition
with a right to amené the petition after transmittal of the
record, it seems to be the consensus that 15 days from the
date of the final decision is to short of a time to enable
many persons toffile the notice unless the governmental body
mails notice to those persons requesting notice. Either 30 days
from the date of the decision is neéded or mailed notice is
required. The PROPOSED AMENDMENTS suggest that 30 days be
adopted because the alternative, mailed notice, places an ex-
treme burden on the governmental body, both administratively
and financially. )

3. It is suggested that in the event a petition is not
filed after transmittal of the record, or is filed but not timely,
then the filing fee be awarded to the local governmental body
or state agency to compensate it for its costs in preparing the
record for transmittal.

5. To speed up the review process, it is suggested that
the petitioner's brief be filed at the same time as the
petition is filed. Hence, the petitioner is given an extra

10 days, a total of 20 days from transmittal of the record,

to file the petition and supporting brief.




6. It is suggested that the provision for awarding
attorney fees be deleted. The filing of frivolous petitions
does not appear to be a problem at present. Whatever benefit
may be derived in using the award of attorney fees to prevent
the filing of what the board may determine to be frivolous
petitions is outweighed by the deterent which such a provision
might have on the filing of legitimate petitions. Accordingly,

it is recommended that the provision be dropped altogether.

7. Subsection (6) of SECTION 4 requires the petitioner
to allege in his petition those facts showing that his
interests were adversely affected or aggrieved. While this
may be required if a person did not receive notice of a
quasi-judicial proceeding, it is not required if the person
did receive notice. Moreover, this requirement does not
allege all facts necessary to show standing for a gquasi-
judicial proceeding, since one need not allege whether he
appeared at the hearing. It seems preferable to simply re-
quire that the petitioner allege those facts needed to
show that he has standing to file the petition. For a
legislative proceeding, this would mean that he would have
to allege facts showing that his interests were adversely
affected or that he was aggrieved by the decision. For a
guasi-judicial proceeding, he would have to allege that he
appeared and either that he received notice or that his
interests were adversely affected or that he was aggrieved

by the decision.




8. The sub-committee decided to amend the language
pertaining to the board's not substituting its judgment

for that of the city, county, special district or state agency

on any findings of fact for which there was substantial evidence

in the record by stating simply that the board would be bound
by any such findings. Similar language appears in SECTION 6
pertaining to the commission's review of goal issues, and this
wording should also be changed to coincide with the change

made in the board's review of findings of fact.

9. Paragraph (4) of SECTION 6 provides that the commission

must have received the recommendation of the board in order
for its determination to be valid. Because parties are pre-
sumably going to take the time to file exceptions to the
board's recommendation, it is appropriate also to require

the commission to have received those exceptions which were
timely filed in order for the commission's determination to
be valid. Hence, the section is proposed to be amended to
require that the commission both receive the recommendation of
the board and the exceptions filed thereto in order for the

determination to be wvalid.
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SUBCOMMITTEE ON SB 435
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Decision below becones final
Notice of Intent to Appeal filed with Board
Noticé cf Intent to Appeal served on parties
Transmittal of Record below
Petition for re&iew filed with Board
Petition served on parfies
Petitioner's brief filed
Respondent's brief filed
Hearing before Board and preparation of firal

order and/or recommendation for commission actiocn

‘Board recommendation sent to parties

Exceptions filed to recommendaticn

‘Commission meeting, final decision, final Crder

issues.
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EXHIBIT F

Sen. Leg. Com. on Trade &
Economic Development

SUBCOMMITTEE ON SB 435 Legislative Counsel

MAY 23, I979 17 pages ‘ 05/10/79 (34) (30)

- ' ' : o SB 435-2
PROPOSED‘AMENDMENTS TO SENATE BILL 435

On page 2 of the pr1nted bill, line 1, after "ORS" insert

'“34 020,"o

th line 3, delete "197.300" and insert ®"197.015, 197.252,

197.265, 197.395".

In line 5, after "34.055" insert ", 1970300,‘197.305; 197.310,

'197.315" and after the semicolon delete "and“ and after "money"

insert ¥; and prescribing an effecﬁive date".
In line 7, delete ", 3 and 3a" and insert “Lo 6a".
Delete lines 9'through 38 and pages 3 and 4.

Oon page 5, delete lines 1 through 37 and insert:

‘wgECTION 2. (1) The Land Use Board of Appeals is estgblished_

within the Department of Land Conservation and Development. With

the approval of the Governor, the commission shall appoint a chief

hearings referee and such other referees as the commission

considers necessary to serve as members of the board. The members

of the board “shall hold their positioﬁs'at the pleasure of the

commission and their salaries shall be fixed by the commission

unless @thelese prov1ded by law°

'"(2) Rﬂferees appointed under subsectzon (1) ‘of this section

'shall be members in good standing of thP Oregon State Bar..R°ferees

SEall not hold any other office or position of profit, but shall
dsvote their entire time to the duties of the board.

"(3)MThe members of‘the board shall not be assigned any duties
thst wodid interfere with or infiuenée.the discharge of their

duties under sections 2a and 4 of this 1979 Act.
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“SECTION 2a. (1) The board shall conduct review proceedings

upon petitions filed in the manner prescribed in section 4 of this (

1979 Act.

"(2) In conduéting review proceedings the meﬁbers of'éhe board
may sit together or separately as the chief’heérings‘refefee shail
decide.  - - | -

*(3) The chief hearings.feferee shall apportioﬁ thgibusine556fﬁ
the board among'the members of the board. Each membér shall have N
the power to hear and issue ofders on petitions filed with ﬁhe'
board and on all issues arising underthosepetiti&hs,péxéept as
provided in section 6 of this 1979 Act. : | | 7

“(4) fhe board.shall adopt rules governing the conduct of
réview proceedings brought before it under sections 4 to 6 éf this
1979 Act. | -

- "SECTION 3. As used in sections 4 to 6 of this 1979 aAct: - :<

“(1) 'Land use decision' means:

‘"(a) A final deci%ion or qetermination made by a city, éounty >
or special district governing body that concerns the‘édoption;
amendment or application of the sﬁate—wide plann&ng goals, a.
comprehensive plan provision or a zoﬁing, subdivision_@f 6ther .
ordinance that implements a comprehensive plan; or | »

"(b) A final deciéion or determination of a state agency with

‘respect to which the agency is requfred to apply the state-wide

planning goals.

SB 435-2
Proposed Amendments
05/10/79 -- Page 2
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board.

"(2) 'pPerson’ means any individual, partnership, corporation,

'assoc1atlon, governmental subdivision or agency Or public or

private organlzatlon of any kmd°

"SECTION 4. (l) Review of land use decisions under sections 4

to 6 of this 1979 act shall be commenced by flllng a petltlon with

_the Land Use Board of Appeals° Subject to the prov1sion% of section

6a of this 1979 Act relatlng to ]UdlClal review by the C»uzt of

- Appeals, the board shall have exclusive gurlsdchlon Lo review any

land use deci51on of a city, county or spec1al district govexnlng
body or'a state agency in the manner prov1ded in sections 5 and G -
of thls 1979 Act° | | .

"(2) Except as prov1ded in subsection (3) of this section, any
person whose interests are adversely affected or aggfieved by a
land use decision may pet;tlon the board for review of that
decision or may, within a reasonable time after a petlta9n for
review of that decision has been filed with the boaxd, intervene ;n
and be made a party to any review proceedlng pending before the |

*(3) Any person whose 1nterests are adVﬂrsely affected or
aggrleved by a quasi- 3ud1c1al land use decision and who fdl]ed to
appear in some manner, whether orally or in wr:tlng, before thcr
c1t:y,y county or spec1a1 dlstrlct governlng body or sLdLe agency
that made the decision must demonstrate to the satisfaction of the
board that that person did not receive notice of or otherwise had
no reasonable opportunity to participate in-any hearings or

proceedings on the subject of the decision to be reviewed.

SB 435-2
Proposed Amendments
05/10/79 —-- Page 3
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"(4) A pet1tlon for review of a land use decision shall be

filed not later than 30 days after the date the decision sought to

~be rev1ewed,becomes final. Coples of the petltlon shall be served (

upon the city, county or special dlstr1ct governlng body or state

‘agency and the applicant of record, if any, in the city, county or

spec1al district governlng body or state agency proceedlng.

*(5) (a) The petltlon shall include a copy of the dec131on
sought to be reviewed and shall state: §

"(A) The facts that establish that the 1nterests of the
petltloner have been adversely affected or aggrleved

" (B) The date of the decision. '

.“(C) The issues the petitioner seeks to have rev1ewed.‘

“(b) A petition that has been tlmely f11ed may be amended once.
as a matter of right within 30 days after the date of f111ng,‘and
may thereafter be amended only at the discretion of the board. (

" (6) W1th1n 20 days after service of the pet1tion, or w1th;n*
such further tlme as the board may allow, the city, county or

special district governing body or state agency shall transmit to

the board the original or a certified copy of the entire record, if

~any, of the proceeding'under review. By stipulation of all parties

to the review proceeding the record may be shortened. The board may

equire or permit subsequent correctlons or addltlons to the.
record. |
“(7) Review of a.decision,under sections 4 to 6 of this 1959 d
Act shall be confined to the record, if any, except that if the
record is incomplete for determlnatlon of any issues ralsed in the
SB 435-2 \

Proposed Amendments
05/10/79 -- Page 4
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petition for review, then the'board ‘may conduct a hearing and make
findings necessary to decide those issues. The board shall not
substitute its judgment for "that of the c1ty, county or special

district governing body or state agency as to any issue -of fact for

which there is substant1a1 evidence in the whole record

"{8) Upon review of a dec151sn under sectlons 4 Lo 6 of this
1979 Act, the board may, .in its discretion, award_reasonable
éttorney fees and- costs to the prevailiqg Partye - '

“(9) Orders issued under this'sectibn may be enforced in
appropriate judicial proceedihgs brought by the board therefor.

'SBCTIOﬁ 5. (1) Where a petltlon for review contains only

allegations that a land use decision violates the state~w1de -

planning goals, the board shall review the decision and proceed as

provided in sectlon 6 of this 1979 Act. | |
w{2} Where a petltlon for rev1ew conta1n§ no allegatlons LhdL a

L

land use decision v1olates the state=w1de plannlng goals, the board

shall review the decision and prepare a final order affirming,

reversing or remanding the dec.\.slone
®{3) Where a petition for review contains both allegations that

a 1and use decision v1olates the state-wide pldnnlng goals and -

other allegat1ons of error, the board shall 1ev1ew the dc0151on and

proceed as provided in section 6 of this 1979 AcL with . xespect to
the allegatlons of violation of the state -wide plannlng goals, and
prepare an order addressing all issues not related to the state-
wide planning goals. The decision of the board coﬁcerning any

jssues not related to the state-wide planning goals shall be final,

SB 435-2
Proposed Amendments
05/10/79 —- Page 5
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but no £inal order shall be issued until the commission has
reviewed the recommendation of'the board on the issues concernlng (
the state-wide planning goais under secrion 6 of this 1979 Act and
issued 1ts determination. The board shall 1ncorporate the
determ1natlon of the commission into the flnal order to be issued
under -this subsectlon. | | |

“(4) The board shall reverse or remand the 1and use decxslon

under rev1ew only if:

. "(a) The board flnds that the c1ty, county or spec1a1 dlstrlct

~governing body:

“(A) Exceeded its Jurlsd1ct10n,‘

' ®(B) Failed to follow the procedere appllcable to the matter
beforelit in a manner that prejudiced theﬁsubstantlal rights of the
petitioner; |

"(C) Made a decision that wasrnot supported'by substantial ,ﬁ
evidence in the whole record; : A

“(D) Improperly"COnstrued the applicable 1aw;bor

" (E) Made a decision that was unconstitutional; or o

“(b) After review in the manner provxded in section 6 oE this
1979 Act, the commission has determlned that the city, county or.
special district governing body or state agency v1olated ghe-state{
wide planning goals. |

"(5) Final orders of the board may be appealed to the Court of
Appeals in the manner provided in section 6a of this 1979 Act.

“SECTION 6. (1) At the conclusion of a review proceeding under

sections 4 and 5 of this 1979 Act, the board shall prepare a

sB 435-2
Proposed Amendments -
05/10/79 —-- Page 6
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recommendation to the commission concerning any allegations of
violation of the state—widerplanning goals contained in the
petition and shall submit a copy of its recommendation to ﬁhe
commission and to each party to the proceedinge The recﬁmmendatibn
shall 1nclude a general summary of the evidence contained in the
record and proposed findings of fact and conclusions of law

Concernlng the allegatlons of violation of the sLate—w:dc plannlna

goals. The recommendatlon shall also state whether the pctlL:on

raises matters of.such importance that the commission should hear
oral argument from the parties. »

®(2) Fach party to the proceeding shall ﬁave.the épportunity to
submit written exceptions to the board's recommendatién, including
that portion of tﬁe recqmmendation stating whetherroral argument
should berallowed° The exceptions shail be filed witﬁ the board and
submitted to the commission for review.

®(3) The commission shall’review the recohmeﬁdation of the
board and any exceptiohs filed thereto. The commission shall-allow,
tﬁe parties an opportuﬁity té present oral argument to the
commission unless the board recommends that oral argument not be
allowed and the commission concurs with the board's fecommendation.
The commission shall rot substitute its judgmént for that of the
Eity, county,.speéial district or state agencyuas to any issue of
fact for which there is substantial evidence in_ﬁhe record. The
commission shall issue its determination on the reébmmendation of
the board within 90 days after the date the petition was filed with

the board and return the determination to the board for inclusion

SB 435-2
Proposed Amendments
05/10/79 —-- Page 7
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. postpone the date of its action for an additional 90 days. 1f

- request from the city or county which adopted such comp:ehensive (

in the board's order under section 5 of this 1979 Act. If the

commission determines that additional time is necessary, it may

additional time beyond 90 days is required, the commission shall
ebtain the consent of the parties.

“(4) No”determination of the commiésion issued under.subsection.
(3) of this sectlon 1s valid unless a11 members of the comm1ss1on ‘.
have reeelved the reconmendatlon of the board in the matter and at
least four members of the commission concur in its action in the
matter; |

“(5) The commission may, in its sole discretion, continue its

‘review of a petition aileging that a comprehensive plan provisioh‘

or a zoning, subdivision or ether ordinance or regulation is ine
violatien of the.state-wide goais, if the commissiOn:has received a
plan provieion or zoning, subdiviSion or other ordinance or
regulation asking that" the commission grent a compllance.
acknowledgment pursuant to subsectlon (1) of ORS 197.251. Follow1ng
entry of an order on the request for compllance acknowledgment, the
'eommissionrshall resume its review of the pefition, uniess tﬁe -
findings and conclusions in the acknowledgment order are

dispositive of the matters raised in the petition, in which event

the commission may dismiss the allegations of violation of the

state-wide planhing goals in the petition.

SB 435-2
Proposed Amendments
05/10/79 -- Page 8
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"(6) The commission shall adopt such rules as it con51ders
necessary for the conduct of review proceedlngs brought before it

for determination. under this sectlon.»

"SECTION 6a. (1) Any party to a proceeding before the Land Use

Board of Appeals under sections 4 to 6 of this 1979 Ack, may seek
judicial review of a final order issued in those proceedings,

*(2) Notw1thstandlng the provisions of ORS 183 480 to 183.500,

-judicial review of orders 1ssued under sections 4 te 6 of this JQIJ

Act shall be solely as provided in this section.

"(3) Jurisdiction for judicial review of proceedings under

 sections 4 to 6 of this 1979 Act is conferred upon the Court of

- Appeals. Proceedings for review shall be instituted by £iling a

pPetition in the Court of Appeals. The.petition shall be filed
within 30‘days only following the date the order .upan which the
petition ié based is served uniess etherwise provided byiétatute,
If the board does not otherwise act, a petition for rehearing or

reconsideration shall be deemed denied the BOLh day fOIIowzng Lhe

date the pet1tlon was filed, and in such .cases, petition for

judicial review shall be filed within 30 days'oﬁly following such

date. Date of service shall be the date on which the board

‘delivered or mailed its order.

"(4) The petition shall state the nature of the order the
petitioner desires ‘reviewed. Copies of the petition shall be served
by registered or certified mail upon the board, and all other

parties of record in the board proc;edlng.

SB 435-2
Proposed Amendments
05/10/79 -- Page 9
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ﬁ(S) (a) The filing of the peﬁition shall not stay~enfor¢ement

‘'of the board order, but.the board may do so upon a showing of:

"(A) Irreparable injury to the petitioner; and
"(B) A colorable claim of error in the order.
"(b) When a petitioner makes the showing requifed by paragraph

(a) of this subsection, the board shall grant the stay unless the

 board determines that substantial public harm will resdlt}if the

Aorder is_stayed. If the board denies the-stay} the denial shall be

in writing and shall specifically state the substantial public harm

_that would result from the granting of the stay.

“(c) wWhen the board grants a stay it may impose such'reasﬁnablé
conditions as the giving of a bond or other undertaking and. that |
the petitioner file all documents necessary to briﬁg the matter to
issue before the Court of Appeals within specified reasonéblé |
periods of time. I , e (

“(d)_Dénial of a motion for stay by the bo%rd is subject to -
review by the Court of Appeals under such rules as the court may
esfabiish. | | :

“(6) Withih 30 days after service §f the pefit;on, or withiﬁ

such further‘timeras the court may allow, the board shall transmit

" to the reviewing court the original or a certified copy of the

entire record of the proceeding under review, but, by stipulation
pf all parties to the review proceeding, the recofd may be
shortened. Any party unreasonably refusinq to stipulate to limit
the record may be taxed by the court for the additional costs. The

court may require or permit subsequent corrections or additions to

SB 435-2

Proposed Amendments
05/10/79 -- Page 10




DWW N

© O N ;W

10
11
12
13
14

v

16
17
18
19
20

21

22
23
24
25

the record when deemed desirable. Excepﬁ as spec1flcally provided
in thls subsection, the cost of the record shall not be taxed to
the petitioner or any intervening party._However, the court may Lax
such costs and the cost of transcription of record to.a party
filing a ﬁriQolous petition for review. _. _- | |

“(7) At any time subsequent to the filing of the petition for
review and prior to the date set for hearing the board may withdraw

its order for purposes of reconsideration. If the board withdraws

~an order for purposes of reconsideration, it shall, within such

time as the court may allow, affirm, modify or reverse its order.

I1f the petitioner is dissatisfied with the board action after

withdrawal for purposes of reconsideration, the petitioner may file

an-amended petition for review and the review shall proceed uvpon
the revised order.

“(8) Review of an order issued under seclkions 4 to 6 of this

1979 Act shall be confined to the record the court shall not

'substltute its Judgment for that of the board as to any issue of

fact.
“(9) Thgﬁcourt may'affirm; reverse or remané the order. The
court shall reverse or remand the order'only if it finds: .
®»(a} The order to be unlawful in substance or procedure,'but
error in procedure shall not be cauée for reversal 6r yemand unless—
the court shall find that substantial rights of the'petitioner were
préjudiced thereby; | .

v (b) The order to be unconstitutional; or

SB 435-2
Proposed Amendments
05/10/79 -- Page 11l
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% (c) The order is not supported by substantial evidence in the
whole record.”. . -

In line 39, delete "Coufk éf Appealsh and insert "Department of(
Land Conservation and Development”.

‘On page 6, line 1, delete u$50,000" and insert " Y and
éfter "incurred“ delete the rest of the line and lines 2 and 3 and
insert “"by the Land Use Board of Appeals.undef sections 4 to 6 of
this Act. | ‘ |

“Section 7a. ORS 197.015 is amended to read:

©v197.015. As used in ORS 197. 005 to 197.430 and 469.359, unless
the context requires otherwise: )

Y{1) '‘Activity of'state—wide'signifiéance' means a land
conservation and development activity dgsignéted pursuant to ORS

197.400.

v (2) 'Board’ means the Land Use Board of Appeals or any member,
T \

thereof.

"1(2)] (3) 'Comgission' means thé.Lénd Conservation and
Development Commission. | |

"[(3)] {4) ‘Committee' means the Joint Leg{slafive Committéé én
Land Use.

"{(4)] (5) 'comprehensive plan' means a generalized,
coordinated land use map and policy.statement of the governing body
of a state agency, city, county or special district that

nterrelates all functional and natural systems and activities

relating to the use of lands, including but not limited to sewer

and water systems, transportation systems, educational systems,

SB 435-2
Proposed Amendments
05/10/79 -- Page 12




10

1
12
13
14

g

16

17
18

19
20
21
22
23
24
25
26

recreational facilities, and natural resources and air and water
quality management programs. 'Comprehensive' means all-inclusive,
both in terms of the geographic area covered and.fdnctional and
natural. activities and systems occurring in the area covered by the
plan. 'General nature' means a summary of policies and proposals in
broad.qategories and does not necessarily indicgte‘spécific
locations of any area, activity or use. A plan is"coordinated‘
when the needs of all levels of governments, semipublié»and-privaﬁé
agencies and the citizens of Oregon have been considered and

accommodated as much as possible. 'Land' includes water, both

' surface and subsurface, and the air.

-

"{(5)] (6) 'Department' means the Department of Land

Conservation and Development.

"{(6)) (7) ‘Director' means the Director of the Department of
Land.Conservation and Developent.
"[(7)]'(8) '‘Goals' mean the mandatory state-wide planning

standards adopted by ‘the commission pursuant to ORS 197.005 to

197.430.

"{(8)) (9) 'Guidelines' mean suggésted épprdaches désigned to
aid cities and counties in preparation, adoption and implementation

of comprehensive plans in compliance with goals and to aid state

'agencies'and special districts in the preparation, adoption and

implementation of plans, programs and regulations in complianceA
with goals. Guidelines shall be advisory and shall not limit state
agencies, cities, counties and special districts to a single

approach.

SB 435-2
Proposed Amendments
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“[(9)] (10) ‘special district'-means any unit of local
government, other.than a city or county, authorized and regulated
by statuﬁe and includes, but is not limited to? Water control
districts, irrigation districts, poft districts, regional air
quality control authorities, fire districﬁs, school districts,
hospital districts, mass transit districts and sanitary districts.

"{(10)] (11) 'Voluntary association.of local governments‘ means
a regional planning agency in this state officially designated by
the Governor'éursuant to the federal Office of Management and
Budget' Circular A-95 as a regional clearinghouse.

.“Seétﬁon 7b. dRS 197.252 is amended to read: ‘

"197.252. (1) Eveh if a city or county has not‘a;reed'to a'
condition in a compliance schedule,under.bRS 197.251, the
commission may condition the qompliance schedule. for the city or
county to direct the city or county to apply specified goal | . (
requirements in approving or denying future land conservation and
development actions if_the commission finds that past.approvals or
denials would have constituted violations of £he state-wide

planning goals and:

"(a) The commission finds that the past approvals or denials

represent a pattern or practice of decisions which make continued

utilization of the existing comprehensive plan, ordinances and
regulations ineffective in achieving the state—wide,planning goals'
through performance of the compliance schedule; or

"(b) The commission finds that a past approval or denial was of

more than local impact and substantialiy impairs the ability of the

(
SB 435-2
Proposed Amendments
05/10/79 —-- Page 14
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city or county to achieve the state-wide planning goals through the
performance_of the compliance schedule.

»(2) Conditions may be imposed nnder-this section only at the
time of: | |

"(a) Annual phased review of the satisfactory progress of the
city or county; | | |

"(b) Approval of a plannlné assistance granf agreement w1th the
city or county; or | |

"(c) Revision of a compliance schedule due to delays of 60 days
or more in the approved compliance date by the city or. county. |

"(3) Nothing in this section is intended to limit or modlfy the
powers of the comm1551on under ORS 197.2511(, 197. 300" to 197 3151 or

197.320 - The powers of the comm1551on under thlS section are

'intended to be in addition to, and not in lleu of ORS 197.005 to

197.430 (1975 Replacement Part) and 197.251 and 197.320.

wsection 7c. 197.265 is amended to read: |

- v3197.265. (1) As-used in thlS section, "actlon or suit"
includes but is not limited to a [writ of rev1ew] proceedlng under

[ORS 34.010 to 34.100 and any review proceeding’ conducted by the

commission énrsuant to ORS 197.300] sections 4 to 6 of this 1979

"(2) If any su1t or action is brought agalnst a 01ty or county
challenging any comprehensive plan, zoning, subd1v151on or other
ordinance or regulation or action of such city or county which was
adopted ‘or taken for the primary purpose of complying with the

state-wide planning goals approved under ORS 197.2490 and which does

SB 435-2.
Proposed Amendments
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- in fact comply'with such Qoals, then the commission shall pay

reasonable attorney fees and court costs incurred by such city or

county in the ‘action or suit including any appeal, to the extent {

~funds have been specifically appropriated to the commission

therefor.

"Sectioﬁ 7d. ORS 197.395 is amended to read:

"197.395. (1) Any person or public agency desiring to initiate
an activity which the state may regulate or control which occurs
upon federal land shall apply to the cities or couﬁties in which
the activity will take place for a pérmit. The application shall
contain anlexplanation of the activity to be-initiated, the plans
for‘the activity-apd any other information required ;y the city'or
county as prescribed by rule of the commission. | |

"(2) If the city or county finds afger review of the
application that the proposéd activi;y complies with state-wide (
goals and the comprehénsive plans of the cities or counties

affected by the activity, it shall approve the application and

issue a permit for the activity to the person or public agency

.applying therefor. Action shall be taken by the.governing body

within 60 days of receipt'of the application;.br the application is’
deémed approved.

"(3) The city or county may prescribe aﬁd include in the permit
any conditiohs or restrictions that it conéiders'necessary to
assure that the activity complies with state-wide goals and the

comprehensive plans of the cities or counties affected by the

~activity.

SB 435-2
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"(4) Actions pursuant to this section are subject to review

[pursuant to ORS 197.300) under sections 4 to & of this 1979 Act.,
“Section 8. ORS 34.020 is amended tq'read:

"34,020. Excegt for a proceeding resulting in a land use

decision as defined in section 3 of this 1979 Act for which review

is provided in sections 4 to 6 of this 1979 Act, any party to any
process or proceeding before or by any inferior.cohrt, officer, ér
tribunal may have the decision or determination thereof reviewed
for errors, as provided in ORS 34.010 to 34.109, and not otherwise.'
ﬁpon>a review, the court may review ény intermediate order
involving the merits. and necessarily affecting the dgcisioﬁ or
determination sought to be reviewed.". |

"On page 7, line 30, delete "“under" and~insert "in .the manner. .
provided in sections 4 to 6 of this 19?9 Act.".

Deléﬂé line 31.

Oon page 8, line 1, after "under" delete the rest of the line
and line 2 and insert "sections 4 to 6 of this 1979 Act.”.

On page 9, line 36, delete "2 and 3" insert "4 io 6.

On page ;6;’after‘1ine 6, insert:

‘wgRCPTION 32. ORS 34.055, 197.300, 197,305, 197.310 and 197.315

~

are repealed.

"SECTION 33. This Act takes effect on January 1,'1980.".

SB 435-2
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~EXHIBIT D .
SENATE LEGISLATIVE COMMITTEE oN
TRADE AND- ECONOMIC DEVELOPMENT
MAY 24, 1979
SB 435 . I8 pages .
Legislative Counsel
05/23/79 (34) (33)
SB .435-4

PROPOSEb'AMENDMENTS TO SENATE BILL 435
on pagé 2 of thé'printed bill, line 1, afte; YORS" insert
“34.020,". | |
In line 3, dﬁlete *197. 300" and insert "197.015, 197.252,
197 265, 197.395". |

In line 5, after‘“34.055“ insert ", 197.300, 197.305, 197.310,

197.315" and after the semicolon .delete "and" and after "money"

~insert "; and prescrlblng an effective date“

In line 7, delete "2, 3 and 3a" and insert "la to oa"
Delete lines 9 through 38 and pages 3 and 4.
.0on page 5, delete lines 1 through 37 and insert:

"SECTION la. It is the policy of the Legislative Assembly that

time isfof the essence in reaching final decisions in matters -
involvinq'land use and that those decisions be made éqnsistently‘
with séund principles gé&erning jddicial réview.‘It:is the. intént'
of tha Leglslatlve Assembly in enacting sections la to 6a of thls
1979 Act to accomplish these objectlves; |

"SECTION 2. (1) The Land Use Board of Appeals-is established

within the Department of Land Conservation and Development. With
the'approvél of the Governor, the'commiséionbshall appoint a chief
hearings referee and such other referees as the commission
considers necessary to serve as members of tﬁe board. The members
6f,the board shall holdAtheir positions at the pleasure of the
commission and their sélaries shall be fixed by the commission

unless otherwise provided by law. : _ -

N
;
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"(2) Referees appointed-under subsection (1) of this section
shall be members in good standing of the Oregon State Bar. l

"(3) The members of the board shall ﬁo£ be assigned anyrduties‘
that would interfere with or influence the discharge of their
duties under sections 2a and 4 of this 1979 Act;

"SECTION 2a. (1) The board shall conduct review proceedings'

upon petitions filed in the manner prescribed in section 4 of this
1979 Act. |

"(2) In conducting review proceedingsithe.mEmbers of the board
may sit togetﬁer or separateiy'as the chief hearings referee shall
decide; |

"(3) The chief hearings referee shall apportién the business of

the board among the members of the board. Each’member shall have

the power to hear and issue orders on petitions filed with the

board and on all issues arising under those petitions, except as

provided in section 6 of this 1979 Act.

"(4) The board shall adbpt rules governing the conduct of.

review proceedings brought before it. under sections 4 to 6 of this

~ 1979 Act.

WSECTION 3. As used in sections 4 to 6 of this 1979 Xct:

"(1) ’'Larid use decision' means: -

"(a) A final.decision dr‘determination made by a city, couﬁty
or special district governing body that concerns the adoption,'
amendment or application of: .

"(A) The state-wide planning goals;

"(B) A comprehensive plan provision; or

SB 435-4 . ) - : B
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*(C) A zoning, subdivisioh or other ordinance that implements a
comprehensive plén; or'

"(b)-A‘final decision or determinatlon'of é state agency with
respect to which the agency is required to apply the state-wide
planning goals.

"(2) 'Person' means . any individual, partnership,'cdrporation,
aSsociation, governmental subdivision or agency or bublic or
priQate organization of any kind.

"SECTION 4. (1) Review of land use decisions_under sections 4

to‘6-of this 1979 Act shall'bercommenced by filing'a notiqe'of
intent to appeal with the Land Use Board'of Appeéls. Subject to the »
provisions of section Ga of this 19?9 Act relating to judicial
review by the Court of Appeals, the board shall have exclﬁsive
jurisdiction to review any laﬁd use‘deciSion of a city, county or

special district-governing body or a state agency in the manner

.provided in sections 5 and 6 -of this 1979 Act.

v(2) Except as provided in subsection (3) of this section, any

‘person whose interests are adversely affected or who is aggrieved

by a land usé deéision and.who has filed a notice of intent to
appeal as provided in subsgctioﬁ (4) of tﬁis sectibn may petition
the board for review of that decision or may, within a reasohable
time after a petition for review of tha£ decision has been filed
with the board, intervene in and be made a party to any review

proceeding pending before the board.

SB 435-4
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"(3) Any person who has filed a notice of .intent to appeal as
provided in subsection (4) of this. section may petition the board
for review of a quasi-judicial land use decision if the person:

"(a) Appeared before the city, county or special district

~governing body or state agency orally or in writing; and

" (b) Waé a person entitled as of right to notice and hearing .
prior to the decision to be.reviewed of was a person whose
intereéts are adversely affected or who was éggrieved by the
decision. |

"(4) A nptice of intent to appeal a land use decision shall be
filed not later than_zo days after the date the décision sought to

be reviewed becomes final. Copies of the notice shall be served

‘upon the city, county or special district governing body or state

agency and the applicant of record, if any, in the city, county or

special district governing body or state agency proceeding. The

notice shall be serve and filed in the form and manner prescribed

by rule of the board and shall be- accompanled by a filing fee of
$200. In ‘the event a petltlon for review is not filed with the
board;as required in subsectlon (6) of this section, ‘then the
filing fee shall be awarded to the city, county; special aistrict
or state agency as cost of preparation of the record. |

"(5) Within 20 days after service qf the notice of intent to
appeal, or within such further time as the board may allow, the:
city, county or special district governing body or stéte agency
shall transmit to the board ﬁhe original or a certified copy of the

entire record, if any, of the proceeding under review. By

SB 435-4 : ' , . -
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puiation of al

sthiortened. The

“{6) Within 2¢

...-d, a petitior

par 't izw to the review proceeding the record may
Lo ma’ require or permit subsequent
LG iy

day s aliter the date of transmittal of the

for :.view of the land use decision and

corting brief £1al} H. filed with the board. The petition shall

ci:dde a copy of

=

T (a) Therfacts

“he :-ision sought to be reviewed and shall

- . establish that the petitioner has staﬁding.

#{pb) The date ¢  “he decision.

»{(c) The issues

""" (7) Review of

:1e petitioner seeks to have reviewed.

a decision under sections 4 to 6 of this 1979

shall be confine” to the record, if any. In the case of

; wplited allegations of unconstitutionality of the decision,

it inding, ex parte contacts or other procedural irregularities not

no>wn in the record which, if proved, would warrant reversal or

'.mand,'thé board may take evidence and make findings of fact on

teose,allégations. Tii2 board shall be bound by any finding of fact

the city, county

" (8) The board

sz special district governing body or state

z~ency for which there is substantial evidence in the whole record.

shall issue a final order within 90 days after

the date of filing of the petition. If the order is not issued

affirmed.

within 90 days, the decision being reviewed shall be considered

"(9) Upon entry of its final order the board may, in its

SB 435-4
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preparation of the record if the pfevai1ing party is the city,
county or speciai district governiﬂg body'pr_state agency whoser
decision is undér feéiew.' | |
"(10) Orders issued under this section may be enforced in
apprppriaté judicial proceedings. |
"(11) The board shail provide-for the.publication of its oréers'.

which are of general public interest in the form it deems best

.adapted for public convenience. Publications shall constitute the

official reports of the board and shall be made available for

‘distribution in the manner provided in ORS 2.160 and 9.790.

YSECTION 5. (1) Where a petition fotvreview contains only

allegations that a 1and use decision violates the state-wide
planning goals; the board shall review the decision and proceed as
proviaed iﬁ section 6 of this 1979 Act.
| “(2) Where a petition for review contains no allegations thaE_a
land use decision vioiaﬁes the state—wide planningIQOals,,the board
shall review the decision and prepare a>fina1 order qffirming,
reversing or remanding the decisidn; | |

"(3) Where a petjtion for review contains both allegations ﬁhét
a land use decision violatés the state—ﬁide planhing gqals and
other allegaéions of error, tﬁe'board shall review the decision and
progeed as provided in section 6 of this 1979 Act with respect to.
the allegations of Violationldf the state—wide‘planning goals, and
pfe?are an order addressing all issues not related to the state-

wide planning goals. The decision of the board concerning any

issues not related to the state-wide planning goals shall be final,

SB 435-4
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bu£ no final ordér shall be issted until the commissionbhas
reviewed the recommendation of the board on the issues concerning
the stafe—Wide planning goals under séctioﬁ 6 of this 1979 Act and
issued its determination. The board shall inéorporate the -
determination of the commission inté the_finél order to'bé issued
under this éubsection. '

"(4) The board shall reverse of remand the land use decision

under review only if:

"(a) The board finds that the city, county or special district
governing beody: | '

" (A) Exceeded its‘jufisdiction;

"(B) Failed fo follow the procedure applicable to thé matter
before it in a manner that.prejudicéd the ;ubstpptial rights of the
petitioner;

"(C) Made a decision that was not supported by'substaptial
evidence in the whole record; . '

"(D) Impréperly construed the applicable law; or

"(E) Made a decision that was unconstitutional; or

"(b) After réview in tﬁe manner provided in section 6 of thisi
1979 Act, the commission has determined that the city, county or
special district governing body or'state agency violated the state-
wide planning goals. | | | |

"(5) Final orders.of the board may be appeaied to the.Court of

Appeals in the manner proQided in section 6a of this 1979 Act.

"SECTION 6. (1) At the conclusion of a review proceeding under

sections 4 and 5 of this 1979 Act, the board'shail.prepare_a

SB 435-4
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recommendation to the commission concerning any allegations of

violation of the state-wide planning goals_contained in the
petition and shéll-subnit a copy of its recommendation to the
commission and to each party to the proceeding..The‘recomnendafion
shall include a general summmary of the ev1dence contained in the
record and proposed findings of fact and conc1u51ons of law
concerning the allegations of v1olatlon of the state-wide planning
goals. The recommendation shall also state whether the petition

raises matters of such importance that the commission should hear -

oral argument from the parties.

-“(2) Each party to the proceeding shall have the opportunity to
submit written exceptions to the board's recommendation, including
that portion of the recommendation stating whether oral argument

should be allowed. The exceptions shall be filed with the board and

submitted to the commission for review.

"(3) The commission shall rev1ew the recommendation of the

the parties an opportunity to present oral argument to the -

commission unless the board recommends that oral argument not be

allowed and the commission concurs with the board's recommendation.

‘The commission shall be bound by any finding of fact of the city,

county, special district or state agency for which there. is
substantial evidence in the reoord. The.commission shall issue ité
determination on the reconméndation-of the-board and return the
determination to the board.for inclusion in the board's order under

section 5 of this 1979 Act within such time as is necessary to

SB 435-4
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allow the board to prepare and issue a final order in compliance
with the requirements of section 4 of this 1979 Act. If additional

time is rthired,.the commission shall obtain the consent of the

parties for a postponement.

“"(4) No determination of the coﬁmiésion issued under subsection
(3) of this section is valid unless all members of the commission
have recei&ed the recommendation'of the board in the matter and any .
exceptions thereto that were timely filed with the board and at
least four members of the commission concur in its action in the
matter. |

"(5) The commission may, in its sole discfetibn, continue its
review of a petition alleging that a comprehensive plan provision
or a zoning, subdivision or other ordinance or regulation is in
violation of the state-wide goals, if the commission has feceived a
request from the city or county which adoptea such'comprehensive
plan provision or zoning, subdiVisibn of other ordinance or
regulation asking that Ehe commission grant a-compliance
acknowledgment pursuént to subsection (1) of ORS. 197.251. FélloWing
entry of an ordéf on the request for compliance aCkhowledgment, the.

commission shall resume its review of the petition, unless the

findings and conclusions in the acknowledgment order are

dispositive of the matters raised in the petition, in which event
the commission may dismiss the ‘allegations of violation of the

state-wide planning goals.in the petition.

SB 435-4
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.SB 435-4

"(6) The commission shall adopt such rules as it considers
necessary for the conduct of review proceedings brought before it
for determination under this section.".

“SECTION 6a. (1) Any party to a proceeding before the Land Use

Board. of Appeals under sections 4 to 6 of this 1979 Act, may seék
judicialvreview.of a final order issued in those proceedings; "

"(2) NotQithstanding the prdvisions.of ORS 183.480 to 183.500,
judicial review of orders issued under sections 4 to 6 of this 1979
Act shall be solely as provided in this section.

"(3) Jurisdiction for judicialhreview of proceedings pnder
sections 4 to & of this 1979 Act is conferred upon the Court of
Appeals. Proeeedings fer review shall be instituted by filing a
petition in the Court of Appeals. The petition shall be filed

within 30 days only following the date the order upon which the

petition is based is served. Date of service shall be the date on -

which the board delivered or mailed its order.

u(4)~The'petition shali state the nature of the Qrdef the
petitiener desires reviewed. Copies of the petition shall be served
by registered or certified mail upon the board, and all other
partles of record in the board oroceedlng. |

Y(5) (a) The f111ng of the pet1t10n shall not stay enforcement
5: the board order, but the board may do so upon a showing of:

" (A) Irreparable injury to the petitioner} and

."(B) A colorable claim of error in the order.

“(b) When a petitioner makes the showing required by paragraph

. (a) of this subsection, the board shall grant the stay unless the

Proposed Amendments
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board determines.that substantial public.harﬁ will fesult if the
order.is étayed. If the board denies the stay,'the~denia1 shall be
in writin§ and éhail spepifically state tﬁe substantial public harm
that would result from the granting of the s£ay.

"(c) When the board grants a stay it may impose such reasonable

conditions as the giving of a bond or other undertaking and that

the petitioner file all documents neceésary to bring the matter to

issue before the Court of Appeals within specified reasonable

. periods of time.

"(d) Denial of a motion for stay by the board is subject to
review by the Court of Appeals under such rules as the court may
establish. o | |
| “(6) Within 20 days after serviée of the petition, dr within'b
such ﬁurther.time as- the court may allow, the_boardiéhall transmit
to the court the original 6r a certified copy of tﬁe ehtirg record
of.the pfoceeding undér.reviéw,fbut; by stipulétion of all partieé

to the review proceeding, the record may be shortened. Any party

unreasonably refusing to stipulate to limit the record may be’taxed‘

by the-court for the additional,costs.'The court hay'require or
permit subsequent corrections_or additions to the recbrd when
deemed desirable. Except as épecifically provided in this
subsection, the cost of the record shall not be taxed to the
petitidner or any intérvening party. However, the court nay téx
such costs and the cost of transcriptionIOE record to a party

filing a frivolous petition for review.

4

SB 435-4
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"(7) Review of an order issued under sections 4 to 6 of this 
1979 Act shall be confined to the record, the court shall not

substitute its judgment for that of the board as to any issue of

fact.

“(8) The court may affirm, reverse or remand the order. The
court shall reverse or remand the order only if it finds:

“(é) The ordef tobbe unlawful in substancé or procedure, but
error in procedure sﬁall‘not be cause for reversal or remand unless
the court shall find that éubstantial riéhts of the petitidner were
préjudicéd thereby; | ﬂ

"(b) The order to be unconstitutional; or

1ﬁ(c) The order is not suppofted by substantial evidence in_thé'
whoie';ecofd.". | |

‘Delete lines 38 and 39. |
.:On page 6, delete lines 1 through‘3 and insert:

"Sectlon 7. ORS 197.015 is amended to read:

»“197 015 ‘As used in ORS 197 005 to 197. 430 and 469. 350, unless
the context requires otherwise:

"(1) ‘Activity of state-wide significance' means a land
: y .

conservation and'devélopment activity designatéd pursuant to ORS

197.400.

"(2) 'Board' means the Land Use Board of Appeals or any menber -

- thereof.

"1(2)] (3)"Commissioh"means the Land Conservation and

Development Commission.

SB 435-4
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“[(3)] (4) 'Committee' means the Joint Legislative Committee on‘
Land Use.
"1(4)] (5)-'Comprehen51ve plan' means a generalized,

coordinated land use map and policy statement.of the governlng body

- of a state agency, c1ty, county or special dlstrlct that

interrelates all funct10na1 and natural systems and act1v1t1es
relating to the use of lands, 1nclud1ng but not limited to sewet
and water systems,_transportatisn systems, educatiohal systems,
recreational facilities, and natural resources_and air and watef
quality management programs. 'Comprehehsive' means all-inclusive,.
both in terms of the gsographic area covered and functional and
natural activities and systems occurring in the area covered'by the
plan. 'General nature' means a sﬁmmary of policies and proposals in
broad.categories and does not necessarilyvindicaté specifis
locations of any area, activity of use. A plan is 'coordinated" .
whén the needs of all levels of gbvernments, semipuslic and private
agencies and the citizens of Orégon have been considsreq and

accommodated as much as possible. 'Land' includes water, both

- surface and subsurface, and the air.

."[(5)] (6) 'Department' means the Départmeht of Lénd
Conservation and Development.

7“[(6)] (7) 'Director' means the Director of the Department of
Land Conservation and Development. | |

"[(7)] (8) 'Goals' ﬁean thermandatdry state-wide planning

standards adopted by the commission pursuant to ORS 197.005 to

197.430,

SB 435-4 -
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"[(8)] (9) 'Guidelines' mean suggested approaches designed to
aid cities and counties in preparation, adoption and implementation
of eomprehensive plaﬁs in compliance with goals and to aid state

ageneies and special districts in the preparation, adoption and

implementation of plans,‘progfams and regulations in compliance

with goals. Guidelines shall be advisory and shall not limit state
agencies, cities, counties and special'districts to a single
approach.

"[(9)] (10) 'Special district' means any unit of local

government, other than a city or county, authorized and regqulated

by statute and includes, but'is not 1ihited4to:'Water control
districts, 1rrlgatlon dlstrlcts, port dlstrlcts, regional air
quallty control authorltles, fire dlstrlcts, school districts,
hospital dlstrlcts, mass tren51t districts and sanitary districes.

"[(10)] (li) 'Voluntary association of local governments' means
a reglonal plannlng agency in th1s state off1c1a11y de51gnated by.
the Governor pursuant to the tederal Oftlce of Management and
Budget C1rcular A~95 as a reglonal clearlnghouse.

"Section 7a. ORS 197.252 is amended to read:

"197.252, (l) Even 1f a 01ty or county has not agreed to a

‘cond1tlon in a compllance schedule under ORS 197.251, the

commission may condition the compllance schedule for the city orv
county to dlrect the city or county to apply spec1f1ed goal
requirements in approving or denying future land conservation and

development actions if the commission finds that past approvals or

SB 43b5-4
Proposed Amendments
05/10/79 -- Page 14

[T ——.




[ S %

1%

10
11

12

13
14

16

17

18

19

20
21
22
.23
24
- 25

26

denials would have constituted violations of the state~wide
planning goals end:

"(a) The commiseion finds that the past approvals or denia;s
fepresent a- pattern or pfactice of decisions which make continued
otilization of the existing comprehensive plan, ordinances-and
regulations ineffeotiQe in achieving the stete—wide planninq 90515

through performance of the compliance schedule; or

“(b) The commission finds that a past approval or denial Wés of

more than local impact and substantially impairs the ability of the

city or county to achieve the state- w1de planning goals through the

"performance of the compllance schedule.

"(2) Conditions may berimposed under this sec¢tion only at the
time of: - e |

" (a) Annual phaeed review of the satisfactory progress of the
city or county;

" (b) Approval of a planning assistance grant agreement with the

city or county; or

"(c) Revision of a compliance schedule due to delays o£ 60 days

or more in the approved compllance date by the city or county. .
"(3) Nothlng in.this section is intended to limit or modify the

powers of the commission on the board under ORS 197.251,-[197.300-

to 197.315] sections 4 to 6 of this 1979 Act or 197.320. The powers

of the commission under this section are intended to be in addition

to, and not in lieu of, ORS 197.005 to 197.430 (1975 Replacement
Part) and 197.251 and 197.320. | o

"Section 7b. 197.265 is amended to read:

SB 435-4
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© "197.265. (1) As used in this section, "action or suit"
includes but is not limited to a [writ of review] proceeding under

[ORS 34,010 to 34.100 and any review proceeding conducted by the

commission pursuant to ORS 197.300] sections‘4 to 6 of this 1979
Act. |

"(2) If any suit or action is brought agalnst a city or county
challenging any comprehensive plan, zoning, subd1v151on or other
ordinance or regulation or action of such city or county which was
adopted or taken for the primary purpose of complying with the
state-wide planning goals approved undef ORS 197.240 and which does
in fact comply with such goals, then the commission shall pay |
reasonable attorney fees and court costs incurred by such city or
county in the action or suit including ahy appeal, to the extent-
funds have been specifically appropriated to the éommission
therefor. )

"Section 7c. ORS 197 395'is'amehaed.to read:

“197.395. (1) Any person or public agency desiring to initiate
an activity which the state'hay regulate or control which occurs

upon fedoral land shall apply to the cities or counties in. which

the activity will take place for a permit. The appllcatlon shall

_contain an explanation of the activity to be initiated, the plans

for the activity and any other information required by.the city of
county as brescribed by rule of the commission.

"(2) If the city.or céunty finds after~reyiew of fhe_
application that the proposed activity qompiies with state-wide
goals and the comprehensive plans of the'eities or'codnties

.
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affected by the actiVity, it ‘shall approve the application and
issue a permit for the activity to the person or public agency

applying therefor.'Action shall be taken by the governing body

within 60 days of receipt of the application, or the applicatiqn is.

deemed.approved.'

"(3) The city or county may prescribe and include in the permit
any conditions or restrictions that it”considers necessary to
assure that the activity complies with state—wiée goals ,and the
comprehensive plans of the cities or countiesraﬁfected by the
activity.

"(4) Actions pursuant to this section are subject to review

[pursuant to'ORS 197.300] under sections 4 to 6 of this 1979 Act.

"Section 8. ORS 34.020 is amended to read: ..’

"34,020. Except for a proceeding resulting in a land use

decision as defined in section 3 of this 1979 Act for which review

~

is provided in sections_4 to 6 éf this 1979 Act, any party to any
process or proceeding before or by any inferior cbutt, offiéer, or
tribunal may have the decision or determination thereof reviewed
for errors, as provided in ORS 34.010 to 34.100,'anﬁ not othefwise.
Upon a review, the éourt may review any intermediate order
involving the merits and necessarily affecting the decision or
determination. sought to be reviewed.". |

On pagé 7, line 30, delete “"under" and.insert "in the maﬁner
provided in sections 4‘to-6 of this 1979 Act.". |

Delete line 31.

S8 435-4
Proposed Amendments
05/10/79. -- Page 17
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11
12
- 13

14

16
17
18

19~

20
21
22

23
24

On page 8, line 1, after "under" delete the rest of the line

and line 2 and insert "sections 4 to 6 of this 1979 Act.".

Delete lines 15 through 20.

-In
In
On

In

line

line

21,

25,

delete "16" and

delete "17" and

insert "l4v,

insert "15".

page 9, line 7, delete "18" and insert "106".

line 27, delete

orders".

Delete lines 35 through 38.

Oon

In

.On
“In
On

In

' oh_‘

In
‘In

on

‘page

line

line

"line

page
line
page
line
page
line
vline

page

"contested cases" and insert

10, delete lines 1 through 7.

8, delete "20" and insert "17".

9, delete "21" and insert "18".

38,
12,

38,

13,

24,
14,
18,
28,

15,

delete "22" and

insert "19",

line 6, delete "23" and insert "20".

delete "24" and
delete lines 17
delete "26" and
line 14, delete
deleté'“28" and

delete "29“ and

insert "“21".

through 23.

insert "22".

"27" and insert "23".
insert "24"._.

insert "25",

delete lines 13 through 39 and page 16 and

"agency .

insert:.

WSECTION 26. ORS 34.055, 197.300, 197.305, 197.310 and 197.315

are repealed.

"SECTION 27. This Act takes effect on Jaﬁuary 1, 1980.".

'sB 435-

4

Proposed Amendments
05/10/79 -- Page 18
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EXHIBIT E :
SENATE LEGISLATIVE COMMITTEE ON
TRADE & ECONOMIC DEVELOPMENT

- Review time under SB 435, as amended MAY 24, 1979 ,
SB 435 I page exhibit
DAY _ |
-
1 . Decision below becomes final
2-20 Notice of intent to appeal filed with board
21-23 Notice of intent to appeal served on parties
23-40 Transmittal of record below
41-60 Petition for review with supporting brief filed
61-63 Petition served on parties
64-83 Respondent's brief filed with board
83-85 Respondent's brief served on parties
86-90 Reply brief filed
91-115 Hearing before board and preparation of final order
and/or recommendation for commission action
116-118 Board recommendation sent to parties
119-125 Exceptions filed to recommendation
126-150 Commission meeting, final decision, final order issues
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SHWHEIEEKHATBE}GIWETHEION
TRADE & ECONOMIC DEVELOPMENT
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MAY 30, 1979 } Leglslatlve ‘Counsel
|

05/28/79 (34) (30)
SB 435 A—Eng.

EXHIBIT A (SB 435)
2 pgfeadﬁbit
PROPOSED AMENDMENTS TO PRINTED A-ENGROSSED SENATE BILL 435
On page 1 of the printed A-engrossed bill, line 3, after
*197.015," insert "197.090,".
Delete lines 12 through 16 and insert:

WSECTION 2. (1) There is hereby created a Land Use Board of

Appeals consisting of not more than five members appointed by the

Governor. The board shall consist of a chief hearings referee and

‘'such other referees as the Governor con51ders necessary. The

members of the board shall hold their p051t1ons at the pleasure of

the Governor and thelr salarles shall be flxed by the Governor

unless otherw1se prov1ded for by 1aw. ;:

Delete lines 19 and 20.

Oon page 8, after line 2, insert:

‘wgection 7a. ORS 197.090 is amended to read:

*197.090. Subject to policies adopted by the commission, the
director shall:

"(l) Be the adm1nistrat1ve head of the department.

"(2) Coordinate the activities of the department in its 1and
conservation and development functions with such functions of
federal agencies, other state agencies, cities, counties and
special districts.

"(3) Appoint, reéppoint, assign and‘reassign all subordinate
officers and employes of the department, prescribe their duties and

fix ‘their compensation, subject to the State Merit System Law.




—n

"(4) Represent this state before any agency of this state, any
other state or the United States with respect to land conservation
and development within this state.

~“(5) Provide clerical and other necessary support services for

the Land Use Board of Appeals.”.

e e et e .

SB 435 A-Eng.
Proposed Amendments
05/28/79 -~ Page 2
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On page 1 of the proposed asmendments to A-engrossed Senate
s ‘ = 4 ] s+ KN O ey e Y
Pill 435, line 7, before the period insert "subject to conilimaiion

by the Senate in the manner provided in CRS 171.560 and 171.570";

SENATE LEGISLATIVE COMMITTEE ON
TRADE & ECONOMIC DEVELOPMENT

\
MAY 30, 1979 '
EXHIBIT B (SB 435) ,
1 pg. exhibit |
Prepared by legislative Counsel
5/25/73




SENATE ILEGISIATIVE COMMITTEE ON

MAY 30, 1979
EXHIBIT C

1175 COURT STREET N.E., SALEM, OREGON 97310 PHONE (503) 378-4926

MEMORANDUM

May 30, 1979

TO: Pat Middleburg,
Staff, Joint Trade & Economic Development Committee

FROM: Nancy R. Tuor,
Department of Land Conservation and Development

Last Tnursday, the Committee asked for a rough idea of the fiscal
impact of SB 435 on the Department's budget. In this memo, I am
supplying rough budget figures, but first, allow me my "caveats".
It is very difficult to anticipate the work load that will be
generated by this change. The Circuit Court has no records of
writ of review/land use cases, so the numbers are very uncertain.

Land Use Board Costs

We have estimated that three full time referees would be necessary.

The Commission now has under contract the equivalent of about 1 3/4
hearings officers. Thus we are estimating an increase of 1 1/4 referees
over current levels. If the number of referees increases, the dollar
amounts increase significantly (about $53,500 per referee per biennium
for salary). For the land use board we have roughly calculated the
following costs:

3 Board members (1 at $59,009/2 at $53,538) $166,085
Coordinator 46,166
Secretary 22,556
Clerical Specialist (2) 42 ,947
Indirect Costs 30,000

$307,754
Supplies and Services $130,000
Total Costs $437,754

It is possible that reorganization of the above listed staff could
result in further savings. This cannot be determined until specific
staff tasks can be outlined.

TRADE & ECONOMIC DEVELOPMENT

(SB 435)

v ; 2 pg. exhibit
Department of Land Conservation and Development

[
I
\




P Middleburg -2- May 30, 1979

Current LCDC Appeals Allocation 1979-81
Hearings Officers Costs
(including clerical) $187,000
Appeals Coordinator 46,166
Secretary (1/2 time) 11,278
Clerical Assitant (1/2 time) 9,171
Indirect Costs 20,000
$273,615
Supplies and Services $121,000
Total Costs $394,615

SB 435 Fiscal Impact

The additional funds needed would be approximately $50,000., It is
realistic to assume that the additional increment resulting from

SB 435 would range from $35,000 to $65,000 for the biennium. If the
workload was greater than anticipated, additional funds would be
necessary. I would 1ike to point out that the time frame included
in the bill could result in increased overtime pay if the Board is-
not adequately staffed.

These figures have not been reviewed by the Executive Department so
they should be considered preliminary in nature.

If you have further questions, please give me a call.

NRT:cf
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SENATE LEGISIATIVE COMMITTEE ON
TRADE & ECONOMIC DEVELOPMENT
MAY 30, 1979 |
EXHIBIT D , (SB 435)
: : 8 pg.exm&ﬁtl

A-ENG. SB 435

TESTIMONY TO THE SENATE TRADE AND ECONOMIC
DEVELOPMENT COMMITTEE

by
Steven R. Schell

1:00 P.M., May 30, 1979

The Writ of Review Subcommittee of the Law Improvement
Committee, on which Bill Love and I served, drafted Senate Bill
435 as the best theoretical solution to the problems confronting
litigants in land ﬁse cases. The basic needs as we perceived
them were to:

(1) Cut down the number of appeal steps;

(2) Accelerate the final decision-making process for
‘litigated cases;

(3). Avoid delays on cases not litigated;

(4) Center the policy decisions in LCDC and get other
decisions decided by the courts; and

(5) Maintain the carefully crafted compromise between
state and local land use decisions that was found in Sénate Bill
100. |

To solve these problems, SB 435 distinguished between
-quasi—judicial and legislative decisions of local governments
and referred the quasi-judicial decisions directly to the Court

of Appeals and the legislative decisions to the 1.CDC.




However, the hearings process has revealed some
problems with 435. The first problem is that the Court of
Appeals is overburdened and probably cannot handle the land
use cases. The second problem is that the Court of Appeals
dqes.hot receive a "clean" record in that questions regarding
standing, ex-parte contacts and COnstitutionality may not have
initially been resolved.

1. Land Use Court. Recognizing the problems that

have been revealed, both Bill Love and I regard the land use
court as the better solution. It solves the Court of Appeals
burden and preparation of record prdblems.‘ It provides an
independent and prestigious decision-making forum. It will
provide court rather than additional administrative review.
With a "collegial" land use court and appeéls therefrom being
only by petition discretionarily granted to the Supreme Court,
it solves the problem of one decision.ﬁébone review.

However, several problems have been revealed with
this Solution. First of all, there is no funding. Second,
there is no place to house this court without considerable
shuffling. Last, in the legislative process we are late in
this 1979 session.

2. Governor Appointed Board of Appeals. A subcommittee

'of your Trade and Economic Committee has labored long and hard
over Senate Bill 435, after a conceptual adéption of a Board of
Appeals by the full committee some weeks ago. The result is

A-Engrossed Senate Bill 435, which is presently before you. I

believe this bill still has weaknesses. One of the proposals,




in addition to A-Engrossed SB 435, is a set of amendments which
would enable the Governor to appoint the members of the Board.
Because of the increased chance of this not - being aﬁ appeal from
decision by a Board appointed by the Governor, both Bill Love and
I'favor this over the bill as engrossed. However, the proposed
amendments:make thé body tob political. I strongly urge you to
remove the politics from land use decision making as much as
possible. The LCDC is intended to be a political body. Thé
board of appeals should not be one. To solve that problem, I
. suggest that the members of the board of‘appeals not hold their .
positions merely at the pleasure of the Governor but rather may
only be removed for cause. An Amendmént accomplishing that -
result is attached hereto as Amendment No. 1.

With the proposed amendments, as amendned, and notwith-
standing the fact that SB 435 as originally drafted provides a
‘better theoretical solution and a land use court solves the
practical problem of litigation better, I support A—Engrossed
435.

3. A-Eng. SB 435. Others are in a position to explain

the time line set out in the engrossed bill in more detail that
I. However, both Bill Love and I participated actively with
“your subcommittee in A-Eng. 435's preparation, and I would like

to make several points for the record:




1. On pagé 2, line 10, the term “application" includes
a conditional use permit, a variant or a building permit.

2. On page 3, line 5, the term "corrections" does not
inciude the presentation of additional facts that would be nice
tq have, for example, because an attorney became involveé léte
in the proéeedings. What the term "corrections" means is any
unclarity in the record because of transcription or something
that was included in the original fecord but has not been forwarded
to the board of appeals.

3. On page 3, line 23, the statement that orders issued
by the board may be enforced in appropriate judicial proceedings
means that the board will not enforce its own decisions, but the
LCDC or the litigants might.

4, On page 3, lines 24 through 26, the provision of
official reporﬁs of the board's decisions is excellent. I urge
you to amend this to include not only the publication of the
board's orders, but also the orders previously issued by the
LCDC. There is attached as Amendment 2 language that would
accomplish that result.

5. On page 4, line 35, et seq., as subparagraph (5)
preseﬁtly reads, the Commission is allowed to suspend its review
ofia petition if a request for acknowledgment has been received
by‘a city or county. I believe that this will not produce as

~good a result as if the board were allowed to continue its review




of the petition. ‘The reason is that a filed petition means
that there will be advocacy on both sides. Staff review simply
cannot be as thorough as litigants are on a particular issue.
Therefore, the board should continue its review even if a request.
for acknowledgment has been received by the LCDC. Language to
accomplish‘this result is attached as Amendment No. 3.

I respectfully request adoption of these Amendments
and thank you for the éourtesy and privilege-you have shown in

allowing us to participate in these proceedings.

~00o-

—5v—




AMENDMENT NO. 1

TO PROPOSED AMENDMENTS TO PRINTED A-ENGROSSED SB 435

dn page 1 of the proposed Aﬁendments to printed
!A—Engrossed Senate Bill 435, delete lines 9 and 10 and insert
in their'pléce the following: | |

"Governor may remove any member of the

Board for cause. Salaries of the Board
members shall be fixed by the Governor."




AMENDMENT NO. 2

TO A-ENG. SB 435

On page 3, line 24, after the word "orders",

"insert the following:

"and those previously issued by the Commission."”

On page 3, line 25, after the word "Board",
insert the following:

"and Commission."




AMENDMENT NO. 3

TO A-ENG. SB 435

On page 4, delete all of lines 35 through 41

‘and on page 5 delete all of lines 1 and 2 and substitute

pvvthZUﬁ*€L

"(5) The Board shall ecestimwe its review
of the petition alleging that a land use
decision violates the state-wide Goals,
even 1if the Commission has received a
request from a city or county asking that
the Commission grant a compliance acknow-
ledgment pursuant to Subsection (1) of

ORS 197.251., The Commission may suspend
its review of the request until the Board
has issued its Final Order. Following »
issuance of the Final Order, the Commission
shall resume its review of the request, if
it has not yet granted the acknowledgment
requested."

in their place the following:
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0172 REP RICHARDS stated that she would like to see this pass out with a
"do pass" recommendation, but she did not think the members were
present to allow this.

0174 CHATIRMAN FROHNMAYER stated that he felt the measure discriminated against
minor political parties.

0177 CHATRMAN FROHNMAYER closed the work session and opened the public hearing.

SB 435B - Relating to judicial review

0185 SEN MIKE RAGSDALE, district 4, Washington County, spoke in support of SB 435.

SB 435 is the result of a significant amount of work in the senate relating
to many of the policy issues embodied in the bill. A great deal of work
was done on the first 12 sections. That is where the major policy issues
are.

Trade and Economic Development Committee worked on the bill. The decision
was made at that time that some of the items in the final sections of the
bill were the purview of the Judiciary Committee and that he would bring

the bill to this committee and advise it that Trade and Economic Development
did not give a judiciary committee type review to the technicalities of

the language in the latter sections.

The bill addresses a concern which Trade and Economic Development had a
problem substantiating. That concern is the fact that it is perceived
(and probably accurately) that in the land use hearings procedure in the
State of Oregon there are some legitimate changes needed. Every time

the committee tried to get specific documentation that problems do

exist (i.e. delay, forum shopping, etc.), it had a difficult time getting
data because it could not get information from the circuit courts relating
to cases on land use as to which fell under the purview of the statutes
and which didn't. The committee could not factually and accurately
determine what the percent of the problem was, but it agreed that there is
a problem which ought to be addressed.

It is not a problem with a tremendous amount of volume, but it is at least
a problem procedurally which needs to be addressed in one case; and, therefore,
justifies legislation.

The concern is to be able to speed up the process on land use appeals and

to cut down the potential for forum shopping in land use appeals. The concern
was also to cut down the opportunity to divide the gquestion and go into
multiple “Forums.

The question was addtesseg_ as to, whether or not there should be an attempt to
set up a land use court or whether to go 1in the direction SB 435 has gone.
The committee decided to go with the Land Use Board of Appeals inside the
Land Conservation and Development Commission (LCDC) rather than go for a
separate court.

The overriding basis for that decision was the committee's concern that if
a separate land use court is set up, it would be cutting down on the comfort
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level of the average citizen to appeal. The feeling was that setting up
the land use court would create an environment where the average citizen
would feel somewhat intimidated as the average citizen is by the judicial

pProcess. If the same concept and, hopefully same procedural type of board,
~ wereput into LCDC, the average citizen would feel more comfortable.

Another reason for the decision to go in this direction was very pragmatic.
LCDC testified before the committee that while it could not specifically
idenitify what it would cost to set up that board within LCDC (because

it could not identify how many cases would be heard), it would be able

to absorb all or part of the cost by a change in the procedure it
currently has. The funding and structure for hearings officers exist

now. This gave a place to house the decision-making apparatus without
having to set up a new court or bureaucracy.

The committee decided to set up a procedure for land use appeals where the
appeal would go to the board that is the Land Use Appeals Board

identified \in the bill. The board would look at the issue before it and
if the issue were.quasi-judicial or dealt with the goals and policies of
LCDC, it would refer that to LCDC. If the issue is legislative, the board
would make the decision. In the case of a quasi-judicial issue, LCDC would
review it and make a decision. That part of the decision would be sent
back to the board for the final order. That would be a final decision by
LCDC but it would be incorporated in the final order that came from the
board. This was done because the idea is that generally there will be

a mix of legislative and quasi-judicial issues.

In arriving at that sort of technique, the committee made another major
policy decision. The most persuasive testimony relative to the decision
came from Lee Johnson and from Judge Schwab. That was a concern of those
sitting on the Court of Appeals. in. judging the cases. The cases are coming
before them without having been reviewed by ICDC. In the quasi-judicial
areas, the policy-making areas, as a panel, the court has been making
land use decisions that appropriately should be made by LCDC. The cases
are correctly appealed to the Court of Appeals, but the nature of the
decisions are policy-setting LCDC responsibility rather than a pure
judic¢ical responsibility. The court is uncomfortable making land use
policy. The court requested that some sort of structure be set up where
LCDC would be able to make the policy decisions by judging on the quasi-
judicial issues.

Procedurally, the legislative issues would be decided by the board and
the quasi~-judicial issues would be decided by ILCDC.

He believes that the process set up, in conjunction with the maximum time
limits that are allowed under the bill, will expedite. .land use appeals
decisions in Oregon to the benefit of everyone~-the developer, the
aggrieved citizen, and both the: protesters;and supporters of the
decision. Expediting the decision-making process is to everyone's
advantage.

By setting up the Land Use Board of Appeals and tightening up the procedure
that is gone through, the ability to abuse the system by forum shopping
is cut down.
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Overall, SB 435 is a good bill and he has come before the committee today
to give a background of the bill. Elizabeth Stockdale, from Legislative
Counsel, has worked extensively on the bill and would be able to answer
the committee's questions and give a section by section outline.

REP RICHARDS asked if I.CDC's budget accommodated the expense of the board.
There is a subsequent referral to Ways & Means on the bill.

SEN RAGSDALE replied that the belief was that it did not totally accommodate
the expense. The problem is that the bill allows the formation of a board
composed of from 1 to 5 members. It is unknown how many members will be
necessary because it 'is wunknown how many appeals there will be. It is
anticipated that there will be 2 or 3 people on the board. If it is 3,

it is anticipated that during the biennium the LCDC funding will be about
$50,000. If it is 2, the present budget will probably be accurate. He

felt that was the reason for the subsequent referral.

It is the reason for the language of the bill allowing for 1 to 5 members.
It is anticipated that during the two-year period while the comprehensive
plans are being completed, there will be a much larger number of appeals
than there will be in the future. It is also anticipated that while 3
members might be necessary now, in the future 1 or 2 will probably be
enough.

REP COHEN asked if the board members would functlon 1ndependently,
similar to hearings officers, rather ‘than as a body.

SEN RAGSDALE replied that the bill allows both. It allows the chief
hearings officer to make the decision whether to set up as independent
hearings officers or as a panel which sits together. The bill creates
the capability of going in either direction. He contemplated that in
the noncontroversial issues, it would be a single hearings officer and
that the board would only sit as a panel on the controversial issues.
The discretion is left to the chief hearings officer.

REP BUGAS asked what the vote in the senate was.

SEN RAGSDALE stated that he believed there were 20 "aye" votes. It
passed by a wide margin. He thought there were 8 "no" votes. It unanimously
passed out of the senate committee.

LEE JOHNSON, representing the Governor's officer, submitted written

testimony (Exhibit A, SB 435) in support of SB 435.

Regarding the budget, he was not aware that the bill had a subsequent referral
to Ways & Means.

MR. BROMKA stated that the bill did not have a subseqguent referral.

MR. JOHNSON stated that the subsequent referral did not seem to be necessary.
He has examined LCDC's budget and it looked to him as though 3 referees
could easily be financed as the budget now exists. In any event, LCDC

will have to go back to the Emergency Board to re~-organize the positions
which it has allocated at present, if the bill passes. He does not see

any difficulty with that.
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LCDC has quite a generous budget for hearings officers at the present.
It has been hiring outside attorneys at $50 an hour.

The most vexatious area of litigation confronting courts and administrative
agencies is the land use cases. This has sometimes resulted in conflicting
legal rules and inordinate delays. These' delays have severely hampered

local government in making land use decisions which have substantial

public impact and generally thwarted +the land use planning process.

The costs of housing and commercial projects have been magnified to a
prohibitive level because of these delays. Much of the delay results

from the procedural morass in which land use litigation is conducted.

The purpose of SB 435 is to bring about an orderly and expeditious process
for the resolution of land use issues.

The solutions proposed in the bill are to a degree novel and complex. The
reasons for the complexity are embodied in the land use process itself.

In the first place, a process is being dealt with which contains elements

of legislative policy-making by politically accauntable bodies and also
administrative and quasi-judicial elements. In Fasano, the Oregon Supreme
Court held that many land use decisions which had been deemed to be legisla-
tive in nature are now quasi-judicial. The court has left unanswered where
the line between legislative and quasi-judicial lies. )

REP BUGAS asked what made Mr. Johnson think that a body such as the
legislature will make the delineation any better than the courts can.

MR. JOHNSON stated that he felt that ultimately the delineation will be
made by the courts. The fact is that this segregation does exist.

If it is quasi-judicial under the present law, there is a writ of review.
If it is legislative, there is a declaratory judgment.

REP BUGAS asked if this would eliminate the writ of review.

MR. JOHNSON stated that it would in effect eliminate both those remedies
in land use cases and consolidate. them into one remedy.

He stated that he had tried to lay out in his prepared testimony (Exhibit A,
SB 435) why there is this prodecural morass and what is being dealt with.
Until thlS is really understood, it is hard to understand why the solution
in the bill was decided on.

The original bill simply provided for elimination of the circuit court in
the writ of review process and to go directly to the Court of Appeals.
That does not answer one of the main problems in the area which is causing
the greatest delay. That is delay at the appellate level. It is the

case where a party alleges a violation of an LCDC goal. 1If the court has
not had the benefit of LCDC's interpretation in the first place, the court
is in effect supposed to be guessing what LCDC has decided. Without

the benefit of this interpretation, it puts the court in the position

of being the land use planning agency and of interpreting what LCDC said.
It substitutes the court's judgment for LCDC's judgment.

He feels the whole charge to LCDC is that it is to be the state-wide
land use planning agency, not the courts. For that reason, it is much
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more appropriate that LCDC makes that preliminary determination.

Upon review, there is still an area of judicial review. That is to
determine whether the interpretation LCDC adopts is reasonably

consistent with the provisions of that goal and whether the interpretation
is within LCDC's statutory authority. Those are relatively easy

questions to handle upon review and the courts should have little
difficulty in disposing of them.

In contrast, in the situations now where the courts are interpreting
the goals, there has been a great deal of internal argument within the
courts. That argument will go on, without this bill, because it is
making judges into land use planners and that is not an appropriate
function for the courts.

Sen. Ragsdale classified the difference between legislative and quasi-
judicial. MR. JOHNSON thought this bill was really saying that the
referees will have the authority to enter a final order on the
administrative level, in thé cases where Fasano issues alone are
raised. Fasano issues are essentially procedural in nature. It is
almost a procedural checklist system. Did the local body give notice?
Did it hold a hearing? Did it consider alternative sites and the
public interests? Did it make adequate findings of fact and conclusions
of law? If it did all of these things, then the decision is affirmed.
If it did not, the case has to be sent back to the local agency to
correct the deficiencies. Those are relatively simple legal issues
at this stage of the game. Fasano has been flushed out between the
Supreme Court and the Court of Appeals. He foresees a continuing
decrease in Fasano type litigation because cities and counties are
now becoming educated and using legal counsel carefully.

The type of case where LCDC will actually come in (where the referee

in effect becomes just a hearings officer) is the case where there is

the allegation of an LCDC goal violation. That is the essence of the bill--to
consolidate all of these into a single administrative proceeding where

there would be direct administrative review by the Court of Appeals.

One other significant feature of the bill is that it does have a very
tight time table concerning the length of time this matter can be
pending before the administrative agency. If the time table is not
met, it is an automatic affirmance. LCDC feels it can live within this
time limit.

0469 REP MASON asked if there wasn't a little more to Fasano than just
procedure.

0471 MR. JOHNSON said that he thought it was essentially procedure.

0472 REP MASON stated that he thought it had to be found that the use that
was being applied for was consistent with the comprehensive plan.

0473 MR. JOHNSON stated that was right.

0474 REP MASON stated he thought that was substantive.
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MR. JOHNSON stated that it could be classified as substantive, but it
essentially is a matter of matching up the plan against the decision.

BILL LOVE, representing the Writ of Review Committee (a committee
created by the Law Improvement Committee which is a statutory
committee created by the legislature), presented the committee with
a summary (Exhibit B, FB 435) of writs of review.

The summary indicates what the committee went through in arriving at
the original SB 435.

The committee met over a two-year period. It consisted primarily of
lawyers representing a cross section of advisory committees and its
purpose was to work on the entire area of writs of review.

The bill could be divided into three areas. Sections 1 ~ 12 relate
to land use planning. This is the area which jot most attention from
both the senate committee and the Writ of Review Committee.

Section 13 is the second major area. It purports to limit the alternate
use of the writ to go from district court to circuit court in a lot of
cases. The feeling is that the judicial procedure needs to be simplified
and now that the district court is a court of record, it is no longer
justified to have that procedure. There was testimony that there were
abuses in this area. This section has the support of Judge Schwab and
members of the judiciary with whom MR. LOVE has talked.

The rest of the bill, sections 14 - 29, go through the whole process

of the Oregon Code which refers to various segments where the so-called
writ of review statutes apply to some of the procedures. Those have
been examined and most of those procedures would be better through

the Administrative Procedures Act. The senate committee made a few
changes at the suggestion of Judge Schwab. The Court of Appeals staff
spent a fair amount of time on that.

Page 3 of the summary (Exhibit B, SB_435) indicates some {f the legislative
procedure that took place. In the senate, there were a lot of hearings
and work sections. A lot of lawyers were involved representing all of

the vested and non-vested interests that might be involved. A bill was
not developed that could please all the people all of the time.

SB 435B is a compromise.

.out of five main points the Writ of Review Committee sought to achieve,

SB 435B satisfies probably four of them.

The current situation is that a land use case goes before the administrative
body and then has two levels of judicial review--the circuit court and the
Court of Appeals. The approach of this bill is to ‘eliminate the circuit
courts and just leave one level of judicial review and one level of
administrative review. That is the objective. That did not come about
when the bill was amended by the senate. The Court of Appeals felt that

it could not handle the additional work load of all those reviews with its
present staff. The compromise replaced one level of administrative review
and two levels of judicial review with two levels of administrative review
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and one level of judicial review. The process goes from the city council
or the county planning commission, to the Land Use Board, and then to
the Court of Appeals.

Hopefully, by including some time frames, the process will be expedited.

The ' Writ of Review Committee felt that the notice'éro?ision is very
important. The proVisi&H'says that if a person wants to go to the

Board of Appeals, 20 days notice will be given after the decision is

made by the city council or the county commissioner. The purpose is

that for every land use case that is appealed, there are 40 or 50

that are not. There is at present a 60 day period that can go by.

before the developer feels safe in beginning work. The notice provision .
is to reduce that gap and still reserve the right of appeal. The 20 day
preliminary notice of intent to appeal is very important. It means

that in all of those cases in which there are not going to be any
appeals, the developers or other people can start to work 40 days early.

0572 STEVE SCHELL, representing the Writ of Review Committee, explained the
way land use decisions are made at present. There are three remedies
that can be used: 1) mandamus, 2) writ of review, and 3) declaratory
judgment. . The process in this bill is not to affect mandamus, just
declaratory judgment and writ of review.

When LCDC was created under SB 100 in 1973 a fourth remedy was added.
That was a remedy before LCDC for violation of the goals. The difficulty
with that particular provision was that it did not grant the right to
citizens to appeal to LCDC on peérmit-type \ matters. Local Government
was concerned over this. Only plan changes or zone changes could be
taken before LCDC by a citizen. The result is that the courts got

goal questions which came up through various mechanisms without any
LCDC input on the interpretations. This allowed people to double~shoot
the process. One group of people could go to the courts and another
could go to LCDC on a same basic dispute.: This caused two procedures
over the same issue.

The Committee saw this problem and realized the cost and time that it
took to handle this kind of matter. Last legislature, there was an
attempt to resolve this problem through SB 570. The attempt was to the
effect that if there was a proceeding pending in one place, a procedure
could not be filed with the same or similar allegations in the other
place. The first one filed with took precedence. Attorneys realized
that an easy way around this was to have different groups file on the
same issue.

It seemed to the Writ of Review Committee that the appropriate technique
to solve the problem was to say that the cities and counties are charged
with making a decision and applying the goals. They should make the
cut. After that, it is a court matter. The suggestion then was that
all of the quasi-judicial matters should be appealed to the Court of
Appeals.

Mr. Johnson Jjust testified that the Court of Appeals was very concerned
about those cases. It felt there was not adequate background and
consideration given by the administrative agency and that the administrative
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agency ought to make the first attempt at interpreting its own rules.
That caused the modifications that came out in SB 435B.

As a broad policy issue, MR. SCHELL feels there are four basic choices.
The system could be left as it is; that would mean there would still
be the ability to double-shoot the system. Another choice would be
to go back to the original version of SB 435 which was for all quasi-
judicial matters to go directly from the local government decision
directly to the Court of Appeals; the Court of Appeals objected to
this because it does not get a clean record and it does not get good
interpretations of the initial decisions by the agencies responsible.
The third choice would be a land use court; some favor the land use
court, but there are objections to specialized courts. It was felt
that the tax court works very well in this situation. The difficulty
with this solution, particularly at this time in the session, is that
it would require independent funding and a whole new body would have
to be created. The choice then was to go to a board of referees as
is structured in the bill.

One of the areas of controversy which still exists between the
interested parties is that there is a dispute about the balance
between state and local government. It was felt that SB 100 was
rather carefully crafted to maintain that relationship between

state and local government. The state was to set minimum policies

as far as the goal was concerned. The local government was to apply
those concerns. There is a concern that this balance is upset. He
had some concern about that himself. The result of those concerns

was tobuilda basically independent body--the Board of Appeals. The
board would have final decision making power on non-goal questions

in the land use area, with the exception of mandamus type issues.

That means that all of the Fasano type questions or any type of
declaratory judgment - type questions that do not involve goals

will be decided by the board. The circuit courts would not have any
role in that anymore. Then there would be appeal from this administrative
body to the Court of Appeals. After the goal question, the plan under
the bill, is to submit that goal question to the LCDC for a
determination. That determination comes back to the board of appeals,
is integrated with the non-goal question and the whole thing is rendered
in a final decision by the board, which in turn is appealable to the
Court of Appeals.

The time for appeal is also of concern. The question is should it remain
at 60 days, should it be thirty days or should it be 20 days. After

the time of appeal, the question is on the cases that are not appealed.

The Writ of Review Committee did some figuring and sent out a questionnaire.
The results were not comprehensive, but it was determined that there are
about 6,000 cases that are taken on as decisions in the land use process.
Only about 200 of those cases are appealed. The 200 cases govern what

is done on all 6,000 cases in terms of the time frame. It is the other
5800 cases that there is some concern about. These are not firm figures.

Another area of controversy is the sunset provision. Should this bill
receive = a four year or two year sunset review. Right now it is set up
with a four year sunset review. It was felt by the senate committee that
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a four year provision was necessary because the board would merely
be gearing up by the time the next review period came around.

There is also some concern about the adequacy of funding for the
referees. The referees will be getting in the neighborhood of
$27,000. The question is if that isS going to draw the kind of
people necessary for that position. It is the governor's
administrative assistant's feeling that it will.

REP MASON stated that he would disagree with that. He felt that
it should at least be equivalent to a district court Jjudge.

MR. SCHELL stated that the budget impact had to be looked at.
Right now, three referees at this figure would yield about $50,000
more than LCDC has in its budget for the biennium for this
particular function.

REP MASON stated that he did not see how good people could be
got without paying for them.

MR. SCHELL stated that he thought the governor's office would be
responsive to a concern of that nature if an Emergency board
funding or something else were necessary tO'get appropriate
salaries. o

MR. SCHELL felt this was a possible problem.

Another possible problem is the independence of the board of referees.

There was a concern that the board of referees was really subservient
to LCDC in some way. In SB 435A LCDC was going to appoint the
referees. Now, in SB 435B the referees are independently appointed
by the governor. There should be independence from LCDC now.

REP FROHNMAYER stated that being subject to confirmation is not
usually a requirement for a purely executive appointee, but then
they are serving at the pleasure of the governor. This could raise
questions about the independence: from the executive branch.

MR. SCHELL stated that he had asked questions about the referees
serving at the pleasure of the governor. The answer he got, he
found difficult to rebut. At this level and with this salary, the
referees will be fairly young in the business and an incompetent
may be appointed. The question is how could this person be removed.
If the referee 'is not gerving at the pleasure of the governor,

he cannot be removed. If the salaries were increased, it might
bring in better people and take away that problem.

He does believe this a problem, but that the governor's office has
been responsive to it.

GHAIRMAN FROHNMAYER asked in what sense the governor's office was
responsive. He asked if the governor was responsive in the sense
of éentertaining a proposed amendment.
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MR. SCHELL stated that would have to be discussed with the governor's
office and with LCDC, in terms of its budget.

REP MASON stated that there are a few inconsistencies. It sounds
like what is really wanted is a court.

MR. SCHELL replied that he did not think a court was practical at
this stage and he is not sure the present system is fair. That is
really the compromise and why the sunset provision is in the bill.

REP MASON stated that Mr. Schell liked the attributes of the court.

MR. SCHELL stated that the board should be independent and competent.

It should be understood that all of the LCDC goal type questions will

go to LCDC and then will go back to the board. There will be no split
between the quasi-judicial and the legislative type decisions in terms
of the procedure.

JIM FISHER, Washinton County Commission Vice-Chairman; GREG HATHAWAY,
county counsel; and LARRY FRASIER, planning director, presented the

committee with an amendment (Exhibit C, SB 435). The amendment is

is to provide safe-keeping for people who Tive in Washington County.

MR. FISHER reiterated that Washington County is in complete cooperation
in working with LCDC and 1000 Friends of Oregon for proper land use
planning within Washington County. However, Washington County is in a
rather unique situation in that the county adopted the comprehensive
plan in 1973 and one of the provisions of the plan was to designate
certain lands within Washington County as AF5 or AF10 (buildable lots
of 5 acres or 10 acres). Since 1973, quite a few lots have been
developed that gqualify under these designations. Many of these people
have purchased property in good faith and have intended to build homes
on these properties. The concerTLnost that property might be
confiscated from these people unduly if the provisions of ORS 197.252
will require the application of state-wide goal 3, agriculture, and
goal 4, forestry, to these small parcels of 5 and 10 acres.

GREG HATHAWAY, county counsel for Washington County, stated that the
Board of County Commissioners authorized the three people from
Washington County to speak on behalf of the county.

The proposed amendments (Exhibit C, SB 435) would amend the provisions
of ORS 197.252. R

The county concern is that the county is in the process of requesting
from LCDC a one yvear extension for the comprehensive plan update. It
has come to the attention of the county that it is a possibility that
LCDC will impose a condition pursuant to ORS 197.252 which would
require that the state-wide goals, in particular 3 and 4, be applied
to the issuance of building permits.

REP COHEN asked if the amendment bore directly on the board that is
being proposed in SB 435 or is the amendment just being submitted

‘because.of the relating clause.
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MR. HATHAWAY replied that he believed it was with regard to the
relating clause. SB 435 refers to an amendment to ORS 197.252.
The amendment being proposed is an additional amendment to that.

The concern the county 1is expressing is the possibility that LCDC
will require as a condition of the compliance schedule, the
requirement that the county impose state-wide goals 3 and 4 prioxr
to the issuance of building permits. The county feels this

concern has been expressed by LCDC because previous to this date
Washington County has not had a minor partitioning ordinance; and,
therefore, there have been a number of lots partitioned and created
in Washington County which may not conform to the state-wide goals.
LCDC is suggesting, or will suggest, that before those permits

can be issued for the parcels, it will require that the goals be
applied before building permits can be issued.

As Mr. Fisher indicated, the county's concern ‘is that the property
owners have created parcels in Washington County in conformance with
the county's existing laws. Because of that, there might be
potential inequities in attempting to apply the state-wide goals

at this late date to the property owners. There is also the concern
that there may be some administration problems.

REP COHEN stated that she would like to get on with the bill and not
address amendments to the relating clause until some of the basic
problems of the bill have been handled.

REP MASON stated that he was uncomfortable with this proposed
amendment. It does not have anything to do with the Land Use Board
of Appeals.

MR. HATHAWAY replied that it did not have anything to do with the
board. The county is in the position where the session is just about
ready to close and it has just come to the county's attention that
this problem might exist. Therefore, the county is trying to maximize
its alternatives and options by coming before the committee. The
county would be willing to listen to any alternative suggestion.

REP MASON stated that he was not saying that Washington County was
not presenting a good point. He was just uncomfortable with some
of the things coming downbecause of the relating clause.

CHAIRMAN FROHNMAYER stated that the principle purpose of this hearing
is to address the merits of the bill to determine whether any action
will be taken. The proposed amendment will be taken up during the
work session.

MR. HATHAWAY stated that the amendments would define the term "land
conservation and development action" as being one of a discretionary

type and that would require a public hearing pursuant to state or

local law. As a result of that, it is implicit that a land conservation
and development action would not include administrative acts such as

the issuance of the building permit. This would limit the ability of

LCDC to impose a condition to require goals to apply to building permits
to Washington County and other counties which might be similarly affected.
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CHAIRMAN FROHNMAYER asked if the amendment has been given to LCDC.

MR. HATHAWAY replied that LCDC had not yet been given the amendment,
but that it would be.

CHAIRMAN FROHNMAYER stated that at the time of the work session, the
committee would want to know the position of LCDC, of Mr. Love,

of Mr. Schell, of the Writ of Review Committee, 0fi1000 Friends of
Oregon, and of other people who have an interest in the bill.

JIM ALLISON, representing Washington County Land Owners Assoclation,
stated that the proposed amendment from Washington County (Exhibit C,
SB 435) is germane to the bill and to the issue because'if this
legislature does not define the term and if LCDC imposes what has

been proposed, every building permit outside of the urban area in
Washington County will be subject to appeal. There will be litigation.
Failure to define the term in ORS 197.252 will lead to unnecessary
litigation and appeals to this new board.

He presented the committee with proposed amendments (Exhibit D, SB 435).
He stated that his amendments are not germane to this issue. He is
upset because he believes, based on legal advice, that LCDC has
unlawfully delegated duties to its director. The only place that can

be corrected is in this bill because this is the only bill dealing

with ORS 197.252. He urged that the committee give careful consideration
to defining this term which should have been defined two years ago.

AL JOHNSON presented the committee with prepared testimony (Exhibit E,
SB 435).

e,

He does feel there is a substantial problem with the basic appointment
provisions in the bill. It is very important that the bill have some
sort of amendment which will assure the kind of independence that is
necessary to an agency which is involved in adjudication. His
testimony had language borrowed from Chapter 240 to provide that
members of the board not be dismissed without cause. It would give
board members specific terms that could be set and would also provide

for some standard pay.

He stated that he is a hearings officer with LCDC. He stated that he
probably hears the majority of the cases because he is on retainer with
LCDC so his services cost less than others. He has been a hearings
officer with LCDC for two years.

Concerning the matter of compensation, he felt there were few hearings
officers now with the board who would be willing to take a position
at the kind of pay proposed. He feels that appropriate compensation
would be an element in having a quality appeals board.

CHAIRMAN FROHNMAYER asked if Mr. Johnson felt the bill was responsible
to some of the concerns that have been raised about the multiple and
overlapping jurisdiction.
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MR. JOHNSON replied that he felt it did go some distance in solving
the problem of overlapping jurisdictions. However, there are a lot
of other issues that cannot be broken down into quasi-judicial or

Fasano, and he 1s not quite sure what the board would do with these.

As far as the question of delay goes, he pointed out that LCDC does
have a current 90~day limit which can be extended to 180 days. He
closed out his last case filed in 1978 in April of 1979. He does
not believe that any of the hearings officers or the board have any
cases pending from 1978, with the exception of one that has been
withdrawn from the Court of Appeals.

The delay comes from the same place here as it does in worker's
compensation. It comes from the number of levels of appeals. This
bill does nothing to eliminate those levels of appeals. There is
still the appeal to LCDC, then the court of Appeals, and then the'
Supreme Court. The Supreme Court in the past month has accepted
review in two more cases. It now has five LCDC cases under review.
The typical lapse between the time an LCDC final order is entered
and the Court of Appeals comes back with a decision is 1 1/2 years.
The delay comes primarily at the level of the Court of Appeals.

{

'He suggested that the problems with the bill could be solved by

simply letting the Supreme Court review land use cases. It could
be substituted for the board for two years and then the 1ssue could

be addressed by the legislature next session.

His basic point is that he feels some independence should be secured
from the agency.

CHAPIN MILBANK stated that jhe is the outgoing chairman of the Local
Government Committee of the Oregon State Bar but is just representing
himself. That committee has considered SB 435 but he is not representing
the position of the Bar.

REP SMITH asked what the committee's position was.

MR. MILBANK replied that the committee unanimously abhorred the
elimination of the circuit court judge in the writ of review procedure.
This was partly because of tradition and partly because there is the
belief that if it has to be submitted to an arbiter, it should be
submitted at the county or local level and to someone who would be
reasonably impartial. It can be done in the circuit court and it can
be done successfully.

As a citizen, the creation of the Land Use Appeals Board scares him.
He senses'that the board will become locked into its own particular
view of matters.

He stated that in land use matters now, there is as much of a delay

at the grass roots level. He has seen plans go to the Marion County
Planning Commission that have been on the table for two and three years.
There is plenty of delay there and lots of delay at any step in the
process. It seems unfair to him to come down on the circuit court or
the writ of review procedure without considering all the other delays.
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Every county and city is now trying to develop the comprehensive
plan to comply with LCDC goals and quidelines. Ultimately, the
spirit of compromise will resolve most of the problems and there
will be some new set rules and regulations. He stated that in
every case, he felt that an LCDC guideline and goal argument could
be raised, as well as any of the other arguments. He does not see
that much of a speeding up of the procedure in the bill.

He is opposed to the bill generally. He likes the circuit court way.

The chief judge has a very heavy load and generally reduces the
case to one issue. The oral argument now has generally been reduced
from 30 minutes to about 30 seconds. The writ of review at the
circuit court level does allow the time to work on these cases.

BILL BLAIR, representing the City of Salem and the League of Oregon
Cities, stated that he was appearing generally in favor of SB 435
but with reservations.

Both the city and the League supported the original SB 435 because
it did take LCDC out of the business of judging contested cases.
The distinction between quasi-judicial and legislative matters is
critical. It is a poorly understood  distinction and one that is
greatly misunderstood by laymen.

The first question is why take LCDC out of the process. There are
three very important reasons. For one, LCDC has been devoting an
expanding majority of its time over the past two years to land use
appeals. Next year LCDC will have to consider some 240 comprehensive
plans from local governments. Many of those will be from large
cities and counties and will involve considerable controversy.

He is afraid that LCDC will not have the time to do Jjustice to both
of its roles--its role in the legislative forum of determining and
acknowledging comprehensive plans and its role in considering
contested cases.

The second reason is one that concerns him as an attorney. LCDC
in the past has been plagued with the problem of using contested .
cases as vehicles for making major shifts in policy. It is his
belief that new policies should be adopted through the rule-making
process with a fuller opportunity for citizen input.

The third reason relates to the second. Although there is nothing
legally wrong with delegating adjudicatory functions to the same
body that does the rule-making, as a matter of philosophy, Oregon
is ingrained with the concept of separation of powers and of checks
and balances. It is very important that the body that makes the
laws not be the same body which decides contested cases under the
law.

The concept of streamlining the morass of procedures which surrounds
land use cases is extremely attractive. However, LCDC is kept in an
adjudicatory rule in SB 435. This is his primary objection. There

is a split up of Jjurisdiction between the board and ILCDC. It is

his feeling that the Land Use Court concept is a good one. This could



1024

1025

1026

1038

House Committee on Judiciary
June 18, 1979 - 1:37 p.m.
Tape 91 - Side 1

page 18

be accomplished by taking LCDC out of the adjuducatory situation, leave
it with rule-making authority, and let the board of appeals make the
specific case by case decisions.

SB 435 does nothing to reduce LCDC's caseload. Just about every land
use case can be said to have goal related issues; most of them now
do. The most common way to challenge a land use decision is to fire
into as many forums as possible with as many different plaintiffs and
parties as possible.

The problem of forum shopping and splitting questions is still left
open by SB 435 in its present form. The easiest and most obvious
suggestion is to remove section 6 and all reference to it from the
bill. All types of land use decisions would then be left to the
Land Use Appeals Board. From a procedural standpoint then, it does
not make any difference whether what is being done is quasi-judicial
or legislative. There was considerable sentiment in the senate to
move toward the Land Use Court type of process. That could be done
within the existing budget and within the confines of SB 435.

He would concur that the board members ought to be as independent and
competent as possible. Mr. Schell gave the argument for allowing

the members to serve at the pleasure of the governor so that an
incompetent member could be removed. MR. BLAIR's response to that
argument is that if the person is incompetent, he should be removed
for cause, but do not allow the appearance of politics to enter into
a judicial type function.

CHAIRMAN FROHNMAYER asked Mr. Blair to present his proposed suggestions
in writing to the committee.

REP BUGAS asked if Mr. Blair had talked about removing all of section 6.

MR. BLAIR responded that he tried to keep it has simple as possible.
The basic concept of LCDC review of goal related questions is involved
in section 6. Removal of that with all of the other references will
accomplish what he feels is needed.

He would prepare written amendments.

BOB STACEY, representing 1000 Friends of Oregon, stated that he was a
member of the real estate and land use section of the Bar committee on
legislation. His subcommittee recommended no action with respect to
the bill. The Executive Committee has taken no action.

SB 435B has as one of its primary objectives major improvements in
the process for review of land use decisions. 1000 Friends of Oregon
strongly supports the primary and basic premises of the bill and the
structure which the bill establishes to carry out its objectives.

Another important objective is to cut the cost to those involved in
the land development industry by cutting out unnecessary delays in the
process of judicial and administrative review in land use decisions.
This bill proposes the elimination of the writ of review in the circuit
court. The procedure in the circuit court is agreed by all to be time
consuming. Most agree that it achieves no real purpose in cases of
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controversy which almost always involve a subsequent appeal to the
Court of Appeals which ultimately makes a review of the same decision
reviewed by the circuit court.

Substituted for that writ of review and declaratory judgment proceedings.
is a review by LCDC of goal issues. .Goal issues are the primary stumbling
blocks in terms of policy decisions for the Court of Appeals in its
present cases. It requires that the process of decision making itself

be shortened by establishing a 90-day time frame within which the

decision of the board must be issued. It imposes an automatic affirmance
requirement whenever that deadline is not met.

Finally, the bill cuts the period for filing an appeal of a local
government land use decision from 60 days under writ of review to
20 days. That requirement is contained in section 4 subsection 4.

REP SMITH asked if the automatic affirmance was not a vehicle by
which the board could decide that it did not need to hear the appeal
and just let the 90 days expire and it will affirm itself. The board
would then not be fulfilling its obligation to serve as an appellate
body.

MR. STACEY responded that it was possible for that to occur.

REP SMITH stated that provision really bothered him. He asked how that
was addressed in the senate.

MR. STACEY replied that Mr. Johnson expressed the view that in a case
that was appealed from such an automatic affirmance, the Court of
Appeals would have little choice but to reverse the board and remand
the matter for a decision. That would be the remedy available to a
petitioner who felt thwarted by such an action.

MR. STACEY said that he was not certain that would be the effect. The
board, in any event, would be expected to handle cursorily any case that
fell within the situation described where other cases had been decided
on the same issue. The Court of Appeals is handling by memorandum
decision a number of fact only cases because of the concern about the
case load. One would expect that if there were a case load problem

for the board, it would result to some mechanism to control that.

If the Court of Appeals would reverse for failure to support the decision
any decision which resulted in an automatic affirmance, a petitioner
would have that protection against an arbitrary failure to act.

Most of the decisions proposed in this bill for cutting into the time
that a review takes impose upon either the law practitioner or the
deciding body the requirement of efficiency and discipline in order to
get the job done quickly. Cutting the appeals period from 60 days to
20 days imposes that kind of efficiency requirement upon those who are
probably least well trained or disposed to accommodate that objective.
Within that 20 day period, a citizen who is not represented by counsel
at a local government decision-making hearing and who is dissatisfied
with that decision must find and retain competent legal counsel. The
citizen must then weigh the chance ‘of winning on the merits against the
cost of litigation. There is also a $200 non-refundable deposit which
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must be filed within 20 days of the decision and accompany the notice
of appeal. The 20 days causes a last minute rush for the least well
trained part of the decision reviewing process. He suggested that
there is no basis for cutting the period that is presently available.
He stated he would submit an amendment in writing to change that 20
days to 30 days simply to add a few more days in which a citizen or
an applicant for development approval would have to make the decision
whether to appeal or not. He has basically been addressing the
citizen appellant because that is usually theparﬁywho is not
represented by counsel at the proceeding and usually does not have
the luxury of making a second application for approval.

In that same subject, on line 35, he proposed changing the filing
fee of $200 to a filing fee of $50 with a $150 refundable deposit
which would be applied to costs if those costs are awarded against
the petitioner and which would be refunded in the case where the
petitioner prevailed. Under the current law in writ of review, a
petitioner pays his $35 or $37 filing fee and makes a $100 deposit
to cover costs awarded against the petitioner. The converse is
true in SB 435. The petitioner would pay $200 for the privilege of
filing the petition and then if he did not prevail, he would have
costs awarded against him in addition to the $200. The $200 does
not act as a deposit to defray any portion of the costs. He would
also submit a written amendment on this.

This bill is a substantial improvement in the manner in which review
of land use décision is conducted. It promises to greatly aide the

‘development community and all other citizens by giving prompt

decisions before tribunals which are capable of making good decisions,
of separating policy law, and of assigning those responsibilities
appropriately to either the policy making body or the legal review
body.

SCOTT PARKER, Clackamas County Counsel, representing the Association
of Oregon Counties, stated that AOC (Association of Oregon Counties)
was strongly in support of SB 435 as originally presented.

AOC has a basic disagreement with Mr. Johnson's philosophy on the
amendments. AQC opposes SB 435 as amended.

He presented the committee with proposed amendments (Exhibit F, SB 435).
Clackamas County has more experience than any other county or city in
the policy of speeding up the process and cutting costs for development
or getting a finality in the decision. Clackamas County gets sued more
by either side than any other county in the state.

There is a lot of growth pressure in Clackamas County. He is concerned
that SB 435B is not going to speed up the process; he believes that it
will complicate and slow down the process. He suggested that the
committee examine the claim that this is going to save the counties
money.

The concern is specifically with section 6. The fact is, in his
judgment, that every good lawyer is going to come up with a goal
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related question in every case. He believes that every case where
there is a principle or money involved, it will be carried through
as far as possible which will be the Court of Appeals and then the
Supreme Court.

Becuase of the way the bill is written and because of local governments'

decision making process, those legislative decisions would be better
made in the rule-making process rather than by substituting for the
local decision, LCDC. The question is the balance between local
government and state government. As Mr. Schell pointed out in a
letter to the senate committee dated May 10, 1979, this proposal
upsets that balance.

He feels - LCDC should tell local government what those goals mean, but
he thinks it is 1nappropr1ate for LCDC to substitute its judgment.

The problem with SB 435 is that the definition of land use decision
covers everything. Section 6 does not exclude the building permit
application or the minor partition. Potentially, the board is going
to be the hearings officer for LCDC in every case. That does not
portend speeding up the process and making the cost of review cheaper.

The policy making should really be in the rule-making, legislative
process. It is analogous to the legislature and the appellate courts.
The people making the laws are:not judging them.

The review of the process on page 4 indicates that LCDC can set aside

a judgment of a local body after review in the matters set out in
section 6 if LCDC has determined that the city, county or special
district has violated the state planning goal. Thexe is no substantial
evidence test. There is no requirement for LCDC to give weight to the
county's judgment in that matter.

There is a statement further down in section 6 that LCDC shall be
bound by findings of fact, but the task given in SB 100 to the local
government is that it is to apply the law as it is to the facts in

the case. It is self-defeating to allow LCDC to say that in a
quasi-judicial case, the rule is going to change or that it wants to
set it aside. The Supreme Court and Court of Appeals does make policy
in quasi-judicial matters, but they do it very cautiously and in a
deliberate way. They do not like to do that and that is not thein
job. This bill encourages quasi-judicial policy making. He feels that
is wrong. 1In a general way, it is talking about a violation of the
separation of powers.

He would like to see LCDC take advantage of its duties in the legislative

process and make the policy decision. That is where he disagrees with
Mr, Johnson and with AOI.

He is very concerned about the scope of review of the local bodies.

The counties and cities spend a lot of time applying the law as they
understand it. This bill will essentially say that LCDC is going to
have to look at every case. That is not going to save time or money.

He submitted that the original version of SB 435 is the one which
should be passed.
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MICHAEL TAYLOR, representing Legal Adid Service for Multnomah County,
presented the committee with prepared testimony (Exhibit G, SB 435).

He stated that Legal Aid's interest in the bill had nothing to do
with land use planning. His interest was in page 10 of the bill,
lines 12 and 13. Section 13 of this bill codifies a decision of
the Court of Appeals in Hoffman v. French. This 1s now on review
to the Supreme Court. Section 13 writes the Court of Appeals
decision in to law.

He stated that he would be satisfied with deleting the language
which codifies the Court of Appeals decision and allowing the Supreme
Court to do its work through the judicial system.

REP LOMBARD asked if this wasn't considered on a bill earlier.

MR. TAYIOR said a related issue, the writ of mandamus, was considered.
The writ:. of review is used more commonly.

GORDON FOLSE, representing the Association of Oregon Counties, stated
that the proposed amendments from AOC (Exhibit F, SB 435) make all
appeals go to the board under LCDC. ——

AQOC's position is in support of the original SB 435. It's second
preference is the separate land use court. The proposed amendments
will be much' better “\in creating the impartial body that AOI
feels should be reviewing those decisions.

CHAIRMAN FROHNMAYER closed the hearing and adjourned the meeting at
3:30 p.m.

Submitted,

Pearl Bare
Committee Assistant

Attorney General's opinion
Proposed amendments

Exhibit A, SB 435 =~ Testimony of Lee Johnson

Exhibit B, SB 435 - Summary of writs of review from Writ of Review Committee
Exhibit C, SB 435 - Testimony of Washington County representatives )
Exhibit D, SB 435 - Proposed amendments from Jim Allison

Exhibit E, SB 435 - Testimony of Allen Johnson

Exhibit F, SB 435 -~ Proposed amendments from AOI

Exhibit G, SB 435 -~ Testimony of Michael Tayloxr
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REP. RUTHERFORD asked if there was any interest to include an amendment which
would provide that punitive damages would not be insurable.

No one made a motion.

REP. RUTHERFORD stated that the insurance industry was very supportive of
that concept during the interim.

REP. FROHNMAYER moved SB 422 as amended to the floor with a "do pass"
recommendation and that it be printed engrossed.

In response to a roll call vote, the CHAIR declared the motion passed.

Voting aye: Bugas, Cohen, Frohmmayer, Gardner, Mason, Richards, Rutherford,
Smith. Excused: Lombard.

SB 435 - Relating to judicial review

ELIZABETH STOCKDALE, legislative counsel, stated that sections 1 through 12
of the bill relate to the Land Use Board of Appeals, that is created in the
bill to pick up the writ of review of local government land use decisions and
also to cover appeals from state agency orders that involved the statewide
planning role.

The Land Use Board of Appeals created by the bill would be of not more than
five members. How many members will be up to the governor. The board will
have the authority to hear land use appeals and decide them. It will be able
to operate somewhat like the Court of Appeals in that the board can sit
together or individually to review the cases. The board will have final
decision-making authority on any appeal that does not have in it an allegation
of the violation of a statewide planning goal.

In the case of an allegation of a statewide planning goal violation, that issue
alone will be referred to the LCDC court. In its review, the court will hear
any argument and review the records on appeal. It will prepare a recommendation
and send that to LCDC. LCDC will consider the recommendation and have the
option of hearing oral arguments and will then make a determination which it
will send back to the board. The board must incorporate those findings in its
final order on the appeal. The board's order will then be reviewable in the
Court of Appeals. This is very similar to a state agency order under the
Administrative Procedure Act.

The board will be independent of LCDC. It will be appointed by the governor
and serve at the pleasure of the governor. Members will be subject to
confirmation by the senate.

The board would receive its administrative support services from the Department
of Land Conservation and Development.

The second half of the bill, starting with section 13, is changes that were
made in various sections of ORS that relate to writ of review. They are
pretty much the original work of the Writ of Review Advisory Committee that
originally wrote SB 435.

The sections that relate to the Board of Appeals have a sunset clause. The

sections would take effect on January 1, 1980 and would be repealed July 1, 1983.
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CHAIRMAN GARDNER stated this was one of the most significant decisions the
committee would make this session and he wanted to go through the bill very
carefully section by section.

MS. STOCKDALE stated that section 1l(a) of the bill states the policy in
enacting the Land Use Board of Appeal to try to shorten the system while
still preserving the sound review principles of land use decisions.

Section 2 creates the Land Use Board of Appeals. The board shall consist of
not more than five members, who are to be appointed by the governor, subject
to confirmation by the senate, and shall consist of a chief hearings referee
and other referees. The governor has the discretion to determine how many
members. The members serve at the pleasure of the governor and their
salaries will be fixed by the governor. The members must be members in good
standing of the Oregon State Bar.

The first issue for the committee's consideration relates to section 2. The
question raised in the hearing was whether or not the board would be sufficiently
independent to really serve the policy of the bill. The suggested changes

were that the members be given fixed terms; that they be appointed and could
only be removed with cause; and that the salaries be fixed by law.

REP. RICHARDS stated she generally concurred with the remarks by Alan John-
son in this area. She feels that unless there are established firm guide-
lines about the service of the Appeals Board, that it is creating at the very
minimum an appearance of potential inpropriety.

CHAIRMAN GARDNER suggested highlighting all the issues of the bill, then
going back through and dealing with each one.

MS. STOCKDALE stated that section 3 defines what a land use decision is and
effectively describes the Jjurisdiction of the board. A land use decision is
a final decision or determination that is made by a city, county, or special
district governing body concerning the adoption, amendment, or application
of the statewide planning goals, a comprehensive plan provision, or a zoning
subdivision or other ordinance that implements a comprehensive plan. Land
use decision also includes a final decision or determination of a state agency
in which the agency is required to apply the statewide planning goals. There
is only one suggested amendment in this section. That is in line 11, on page
2 of the bill, after the first word "agency," the words "other than the Land
Use Conservation and Development" be inserted so that LCDC is not reviewing
its own decisions.

REP. FROHNMAYER stated that if it is the application of a comprehensive plan
provision, then he assumes that any zoning variance granted by a city council
would be subject to appeal through this process. He asked if the same would
be so for any amendment to the plan and any determination of a nonconforming
use.

MS. STOCKDALE stated that was correct for an amendment and would be so for any
determination of a nonconforming use as long as in applying an orxdinance, the
nonconforming use provision would be contained within an ordinance.

REP. FROHNMAYER stated that theoretically all state agencies, in most of their

major decisions that have any impact on land, have to consider LCDC goals.
Therefore, it would apply to Department of Agriculture, DEQ and right on down
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the line.

MS. STOCKDALE stated that was correct. Any agencies that have programs
that affect land use would be involved.

REP. FROHNMAYER stated that this was because these were already required by
statute to adhere to LCDC goals. He asked if this was a problem or if this
issue was discussed in the senate.

MS. STOCKDALE replied "yes."
REP. FROHNMAYER asked if the implication were fully understood.

MS. STOCKDALE stated that the committee was aware that currently LCDC has

the power to review any state agency action that affects the land use planning
goals under ORS 197.300. The understanding was that the same kind of review
would go into this Land Use Board of Appeals and still stay in LCDC because
if it were a goal issue, LCDC would consider it, under the bill as it is

now written.

REP. FROHNMAYER asked if that section was required to go by LCDC in its
siting or is it exempted out. '

NANCY TOUR, representing the Department of Land Conservation and Development,
stated that in the state agency coordination program the Engergy Facilities
Siting Council has agreed to apply the goals and local comprehensive plans
to their actions.

An informal Attorney General's opinion is that their statute is so broad
and their ability to act in the state interest is such that they could take
an action which could be read to not be in compliance with the local compre-
hensive plan.

J
!
REP. FROHNMAYER asked if this bill was setting up a situation in which the

siting of a nuclear facility could in essence be challenged collaterally

through the Land Use Appeals Court.

MS. TOUR replied "nothing more than now currently exists," because jurisdic~
tions can contend that through the commission now.

LEE JOHNSON, Executive Assistant to the Governor, pointed out that the
language says "is required to apply the statewide planning goals." Other
statutes would have to be looked to. He did not think it broadens oxr
diminishes the present scope of review.

REP. FROHNMAYER stated there could be a number of different challenges to
the siting of a power facility. Is there anything farther on in the bill
that will make the land use challenge determinative of other issues that may

be involved in such as siting decisions?

MR. JOHNSON stated he thought the special provisions in the siting council
preempt all other provisions.

REP. FROHNMAYER stated he thought that overrides other provisions.

MS. TOUR stated it did override.
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MS. STOCKDALE stated that ORS 469.400 provides first that the only judicial
review of a site certificate approval is by the Supreme Court, and subsection 5
of that section says any certificate that is signed and issued by the state
and all cities, counties and political subdivisions as to approval of the site.
That would probably preempt any challenge to LCDC based on the goals.

MS. TOUR stated that it was her department's intent that it had no jurisdiction
over those. !

MS. STOCKDALE stated that section 4 grants exclusive jurisdiction over the
review of land use action to the Board of Appeals. The review will be
commenced by the filing of a notice of intent to appeal with the board.

Subsections 2 and 3 provide the standing requireménts “in order to appeal.
Subsection 2 provides the general standards that any person whose interests
are adversely affected or who is aggrieved by a land use decision and who has
filed a notice of intent to appeal may petition the board for review of a

land use decision or may, within a reasonable time after petition has been
filed, intervene and be made a party to any review proceedings. Subsection 3
provides one exception to that general rule. That is that in a guasi-judicial
land use proceeding or decision that would now come under writ of review, the
person who appeals must have appeared before the governing body or state
agency either orally or in writng and either have been entitled as of right
to notice and hearing prior to the decision or was the person whose interest
was adversely affected or who was aggrieved by their decision. That is pretty
much the standard a person has to meet now under writ of review. If a
legislative decision is being appealed, any person who is adversely affected
or aggrieved can appeal and under the quasi-judicial kind of decisions, the
person has to at least appear and either be entitled to notice or be affected
or aggrieved by the decision.

REP. MASON asked if subsection 4 related back to subsection 3.

MS. STOCKDALE stated that subsection 4 states a time limit for the notice of
intent to appeal. The time line is that once a land use decision has been
made, the issue then becomes final. Any person who qualified, who has stand-
ing, can file a notice of intent to appeal within 20 days of the date that
decision became final. The notice of intent has to be served on the city or
the county or whoever has made the decision and has to be accompanied by a
filing fee of $200.

REP. MASON stated that subsection 2 talks about intervention as opposed to
subsection 4 which talks about the party.

MS., STOCKDALE stated that was correct. Subsections 2 and 3 really describe
the standing of a person to get involved in any one of the appeals. Sub-
section 4 begins to describe the procedure a person has to go through in
order to begin the appeals process.

REP. FROHNMAYER asked if intervenors had full party status.
MS. STOCKDALE replied that they would.
REP. FROHNMAYER stated that intervention was not limited for particular

purposes and once the individual is admitted to the proceeding then it is as
a party with all the rights.
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MS. STOCKDALE stated that was correct.
REP. FROHNMAYER stated that was going to create a multi-party situation.

MS. STOCKDALE stated that it could in a really large case, although any
person who sought to intervene would still have to have standing.

REP. FROHNMAYER stated that Ms. Stockdale was fully aware of the problem with
the APA in having omitted unwisely limited party status or intervenors status
and making the proceedings potentially subject to 25 different parties and
counsels with all rights of cross—-examination.

MS. STOCKDALE continued that subsection 5 states that within 20 days after the
notice of intent to appeal is served or within such further time as the board
allows, the record must be transmitted to the board by the body from which

the decision is being appealed.

Subsection 6 states that 20 days after the record is served, the final formal
petition has to be filed and a supporting brief must be filed with it. ILines
6, 7, and 8 on page 3 outline the minimum requirements for inclusion in the
petition.

Subsection 7 of section 4 states that the review has to be confined to the
record, but allows the board to conduct a hearing for the purpose of deter-
mining the facts necessary if there are allegations of unconstitutionality,
standing, ex-parte contact, or other procedural irregularities that are not
shown in the record. Otherwise the board is bound by any finding of fact

of the governing body or state agency for which there is substantial evidence
in the whole record. It cannot substitute a judgment.

REP. FROHNMAYER stated that in the first line on page 9, the review will be
confined to the record, if any. He asked what it would be confined to if
there is no record.

MS. STOCKDALE stated the board would probably have to conduct a hearing.

REP. FROHNMAYER stated that the language does not say that.

MS. STOCKDALE stated that two kinds of action were trying to be accommodated.
In a legislative action, like the adoption of a comprehensive plan or the

adoption of an ordinance, there is not going to be a formal contested case L

type of hearing record. It is within the legislative process. So what the
board will be reviewing is that action, ordinance or plan against usually

a legal standard. There will not be a question of fact. It will be a question
of law in interpretation or application of the goals or statutory provisions

or the constitution. That is why the "if any" is there.

If there is a record, the board is confined to it. That would probably be
the quasi-judicial type of decision.

REP. FROHNMAYER stated that if there isn't a record, it does not say the board
can open it up to a limited or unlimited de novo consideration. He did not
know what was intended there.

MS. STOCKDALE asked if Rep. Frohnmayer was thinking of the situation where
there would be a quasi-judicial decision and no record.



0943

0944

0945

0949

0950

0951

0952

0954

0957

0958

0960

0961

0975

House Committee on the Judiciary

Tape 94, Side 2

Full Committee - June 23, 1979 - 10:10 A.M.
Page 18

REP. FROHNMAYER replied in the affirmatiwve.

MS. STOCKDALE stated there would have to be a record or the decision would
be remanded because the governing body would not have followed the appro-
priate procedures. The decision would have to be overturned.

REP. FROHNMAYER stated there might be something other than a gquasi-contested
proceeding. There might be an ordinance making or rule making action taken
by that jurisdiction. His question was what is the record for those purposes.
What is the record if a city passes an ordinance which is alleged to be in
violation of the statewide planning goals?

MS. STOCKDALE stated there might not be a record.

REP. FROHNMAYER stated the record could be the ordinance itself. It could
be a record of whatever open meeting or public hearing was taken prior to
that time.

MS. STOCKDALE stated that perhaps some statement should be made in the cases
where there is not a record or if it is. a legislative decision, what the
review would be limited to, as was done in the APA.

MR. JOHNSON stated that it was still governed by Fasano. This does not
change Fasano. There does have to be a record of the appropriate findings
of fact or it will be reversed. There may not be a record of the legislative
proceeding. There may just be the ordinance.

REP. FROHNMAYER stated that is +his point. He was talking about those land
use decisions which are other than Fasano type decisions which require a
quasi-judicial record.

MR. JOHNSON stated that is covered in the next sentence.
REP. MASON stated that would be a procedural irregularity.

REP. FROHNMAYER thinks that line 9 does not say everything it is supposed to

BOB STACEY, representing 1000 Friends of Oregon,stated that the measure limits
its application to review of the application of the goals and ordinances, or
to the adoption of those measures. The only standard for review of a
legislative enactment would be a constitutional one or one imposed by
statutory requirements that are applicable. The statewide planning goals
when applicable to a process of legislative ordinance adoption have been
held by the commission to specifically require the adoption of findings
based upon a record that is before the city council, both on the theory that
the city council or the board of commissioners is applying state standards
or that there is a specific requirement in the text of those goals for such
land use. This mechanism is sufficient for assuring that kind of review be-
cause there will be a record in those cases. If there is no goal applicable
to that ordinance adoption, the record is the ordinance.

MR. JOHNSON stated his point was that it permits the evidence to be received
if it is legislative declaratory judgment type action. This is the only
evidence that could be received.



Joint Committee on the Judiciary

Tape 94, Side 2

Full Committee - June 23, 1979 - 10:10 a.m.
Page 19

The point is that there could be cases where there is no record. If it is a
quasi-judicial case and there is not a record, that is grounds for reversal.

If it is a legislative case, there may not be a record. The only areas in
which evidence can be received are the areas set forth in the next three lines.

0984 CHAIRMAN GARDNER stated that the ordinance itself would stand against the goal.

0985 HERBERT SCHWAB, Chief Judge of the Court of Appeals, stated he thought the
problem might be in the words "if any." Lots of times when a record is being
talked about, a transcript or document is thought of. Record really in the
broader sense means pleadings, judgments or orders. There will also be a
record in the sense that there will always be an ordinance. There will be
some ultimate order. He thought the woxrds "if any" created confusion.

0990 CHAIRMAN GARDNER asked for some clarification in the amendments of what the
record is.

0992 MS. STOCKDALE continued that the board is bound by any finding of fact of
the local governing body or state agency for which there is substantial
evidence in the record.

Subsection 8 requires the board to issue its final order on a petition for
review within 90 days after the date of filing of the petition. That would
still possibly be 40 days after the notice of appeal had been filed, but the
record will have been filed so that it can begin right away once the petition
has been filed. If the order is not issued within that 90 day period, the
decision being reviewed is to be considered affirmed.

Subsection 9 allows the board the discretion to award costs to the prevailing
party, including the cost of preparation of the record if the prevailing
body is the governing body or the state agency.

Subsection 10 authorizes enforcement of the orders in appropriate judicial
proceedings.

Subsection 1l requires the board to publish its orders in official reports
so that there is a body of law being built that people can use in subsequent
cases. The board is also required to publish the orders of the commission
that have been issued in past cases under ORS 197.300. This is like the tax
court reports or the Court of Appeals reports.

The issues that came up in section 4 go back to subsection 4. Those are the
ones that were prepared by 1000 Friends of Oregon (Exhibit H, SB 435). Those
suggestions are that the time for filing the notice of intent should be
extended to thirty days, and that instead of having a filing fee of $200, there
be a forfeiture if the petition is not filed. The breakdown would be a

$50.00 nonrefundable filing fee and a deposit of $150.00 to cover costs. The
deposit would be refundable unless the petition were finally acted upon and

the petitioner lost. Then it would be applied to costs charged against the
petitioner.

The other issue that was raised was in subsection 8, the automatic affirm-
ance 1f the order were not issued within 90 days.

Section 5 starts to set out the procedure for review.
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Subsection 1 of that section says that where a petition for review contains
only allegations that a statewide goal has been violated, the board reviews
the decision and proceeds as provided in section 6 of the bill, which states
the process for referring a recommendation to LCDC.

Subsection 2 states that if the petition states no allegations of statewide
planning goals violations, the board reviews the decision and will issue a
final order either affirming, reversing or remanding the decision.

Subsection 3 states that when a petition is a mixed petition and has
allegations not dependent on the goals and allegations dependent on the goals,
the board reviews the decision in its entirety and with respect to the goal
issue, will prepare its recommendation to be referred to LCDC. The board
will hold its final order until ILCDC has made its determination and returned
it to the board. LCDC's determination is incorporated into the board's final
order and the final order is issued.

Subsection 4 states the grounds upon which the board can reverse or remand a
land use decision. Those are if the board finds that a city, county or
special district governing body has exceeded its jurisdiction; failed to
follow applicable procedures; made a decision not supported by substantial
evidence; improperly construed applicable law; or made a decision that was
unconstitutional. This is the same as writ of review standards for reversal,
with the addition of unconstitutionality. Another ground is the commission
has determined, with respect to a goal issue, that the city, county, or
special district governing body or the state agency violated the statewide
planning goals in making the decision.

REP. MASON stated this was supposed to embody Fasano. He thinks that this
does leave out one aspect of Fasano and that is that if the decision was
inconsistent with the comprehensive plan.

MR. JOHNSON stated that was in (d), improperly construed the applicable laws.
The law requires that the comprehensive plan is followed.

REP. MASON asked if it would be improper to say that it is legislative intent
that indeed the applicable law does include the comprehensive plan, because
this reads like a laundry list, yet it does not say that.

MR. JOHNSON stated these are just a rewrite of the writ of review statutes.
That iswhat Fasano is based on.

CHAIRMAN GARDNER stated if Rep. Mason felt that way, the Chair had no problem
with it.

MS. STOCKDALE continued that subsection 5 says that final orders of the board
may be appealed to the Court of Appeals in the manner provided in section 6(a).

There were no issues that came up in the hearing with respect to section 5.

Section 6 provides a procedure for referring board recommendations to the
commission whenever there is a goal allegation in a petition for review. After
the review proceedings are conducted by the board, the board must prepare
recommendations to the commission concerning those goal allegations and sub-
mit its recommendations to the commission and to the parties to the proceeding.
The recommendation has to include a summary of the evidence. Included in that
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recommendation is a recommendation of whether or not the commission should
hear oral arguments. The recommendation goes to LCDC. LCDC can decide
independently whether or not it should hear oral arguments and then make a
determination on the goal issues only. LCDC will return its determination to
the board. The board will incorporate that in its final order.

The only issue raised with respect to section 6 was whether or not it should
be there at all. The League of Oregon Cities and the counties both gquestion
the ability of LCDC to handle review of these issues along with its comprehen-
sive plan review functions.

CHAIRMAN GARDNER asked if this would allow a review of nongoal and goal issues.

MS. STOCKDALE replied "only goal issues." The nongoal issues would have been
decided by the board. The thing that differs from judicial review is that if
the board were going to reverse based on a nongoal issue, it would not moot
out the goal issues. The goal issues would still go to LCDC for a decision.
There might be more than enough grounds to reverse or remand an order, given
decisions from both bodies.

REP. COHEN stated she wanted some discussion on the justification for that in
the sense of why, if there are five people who are permanently appointed for
six-years, why they wouldn't be as familiar with the goals as LCDC.

CHAIRMAN GARDNER stated that discussion would be deferred until later because
that question has been raised in some proposed amendments to some degree.

REP. BUGAS stated that the board will make a finding. He asked if that was
reviewable by LCDC.

MS. STOCKDALE stated that was not exactly reviewable by LCDC. The board, if
there is an allegation that the statewide planning goals have been violated,
will conduct its review, but on that question alone it will operate like a
hearings officer. It will make a recommendation to LCDC, but ILCDC will make
the final decision on that question. On questions that are not related to
the goals, the board does have the final authority. The board does issue
the final order in all cases. It is just bound by what LCDC says whenever
there is the allegation of a statewide planning goal violation.

REP. MASON asked what was the logic behind allowing oral arguments before the
commission.

MS. STOCKDALE replied that in some cases of major policy interpretation of
the goals, and significance of the issues, the commission would want to hear
arguments and receive briefs itself on those guestions. There are others
where an allegation of a goal violation might come in the path of some other
LCDC decision and it is clear that it is a violation. ICDC could then just
adopt the board's recommendation without the need of any additional oral
arguments.

REP. MASON stated it seemed to him it should be in the terms of no argument
allowed unless the board allows it, instead of argument allowed unless the
board does not allow it. He would like to see that the major thrust of oral
argument is before the Board of Appeals instead of before the commission. As
a matter of course, if the major oral arguments are presented before the
commission, it will start to diminish the importance of the board down to the
point that the board is merely a preliminary body.
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REP. COHEN asked if they weren't arguing different items.

MS. STOCKDALE replied that the board would be hearing everything. It would
hear goal and nongoal. It would review the record on goal and nongoal. On
the goal issues, it will only prepare a recommendation; it will not prepare
a final order.

MR. JOHNSON stated this is one of the most important parts of the bill from
his standpoint. Judge Schwab also feels this way. The interpretation of
the goals is a policy question which should be decided by the policy board
that is charged with that responsibility. This is LCDC.

That is the problem with the whole system today. Some cases go to LCDC; some
cases don't. The courts are left trying to guess how LCDC might interpret its
own goals. The whole concept here is to have the body charged with that
responsibility do it.

As far as allowing oral argument, in a lot of these cases there are extremely
important issues which LCDC has got to address. That is why in those cases,
there should be oral argument. On the other hand, in a lot of these cases
the goal allegation is not the thrust of the case.

MS. TOUR stated that there is a lot of parallel between the way the board is
set up and the way the commission now handles its business. There are now
hearings officers who make recommendations to the commission. This basically
just puts the board in that role on the goal question.

MIKE REYNOLDS, representing the Attorney General's office, stated that one ;
way this does depart from the existing structure is that it will allow the
commission not to hear oral argument in certain cases. At present, the
commission is bound by the APA and it has to hear oral argument from the
parties in every case.

As Mr. Johnson pointed out, there will also be some cases where the hearings
officer's recommendationSufficeSAto answer the question and the commission does
not need any further amplification from the parties.

MS. STOCKDALE continued that the question with respect to section 6 and
whether it should be there or not is raised by the cities and the counties.

The arguments are in Exhibit I, SB 435 and Exhibit J, SB 435. Basically

their arguments are the time factor. The city makes a fairness argument

that it appears that LCDC should expand upon the goals through the rule-
making process and not on a case-by-case basis. There are some other arguments
in these exhibits.

Subsection 5 of section 6 allows the commission to suspend its consideration
of a compliance acknowledgement request i1f it is pending when one of these
petitions comes up and the goal question really bears upon the compliance
request. The commission can hold off and wait until the order is issued and
the question has been resolved. Then it can go back to the compliance
acknowledgement process.

Section 6(a) is parallel to the APA judicial review of agency orders. The
only differences are that a petition for review from an order of the board
has to be filed within 30 days. Under the APA, it is 60 days. Also, the

board has 20 days to transfer the record. An agency has 30 days under the
APA.
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The standard of review is the same as the APA. Review is confined to the

record. The court may affirm, reverse, or remand if the order is unlawful
in a substantive way, for error in procedure only if substantial rights of
the petitioner were prejudiced, the order is unconstitutional or the order
is not supported by substantial evidence in the whole record.

That is the guts of this part of the bill.

Section 7 (a), (b), (¢) and (d) are all conforming amendments that stuff the
board into Chapter 197 and establish the responsibility of the department to
provide support services.

Section 8 removes review of land use decisions from writ of review.

Sections 9 (a) and 10 are amendments that were drafted by the original Writ of
Review Advisory Committee. They have not been changed through the engrossments
of SB 435. ORS 34.055, which provided for a special undertaking if a land use
decision was being reviewed under Writ of Review, has been repealed. Some of
these amendments accommodate that repeal.

Section -10 (a) and (b) relate to the city and county orders when they make
a land use decision approving or denying subdivision approval, variance or
conditional use.

Subsection 7 on line 24, page 9 and subsection 3 on line 35 of that page both
require that written notice of the decision has to be given to all parties.

1200 REP. COHEN asked if these were additional changes that the locals are going
to have to file. She wanted to know how much of thelr process was being
changed.

1202 MS. STOCKDALE stated the only change in their process would be that once a
decision is finally made, the parties to the case have to be notified in
writing of what the decision was.

On line 26, the Writ of Review Advisory Committee inserted two words "Notice
of." The sentence does not make sense because it is the standard for the
approval or denial of a permit, not for giving notice. She suggested that
those words come out. The intent of that is accommodated in subsection 3.

Sections 11 and 12 are conforming amendments removing references to writ of
review and inserting references to the Land Use Board of Appeals.

Section 13 revises the current writ of review statute for all other cases.
That does two things. First, it codifies the decision of the Court of
Appeals in the case of Hoffman v. French which was that since the District
Court is a court of record, it is no longer subject to writ of review by
the circuit court. It can be reviewed directly in the Court of Appeals.

1214 CHAIRMAN GARDNER stated that was an issue that may be taken up at a later
time and perhaps reversed.

1215 MS. STOCKDALE stated it was on appeal now to the Supreme Court. Review has
been granted. The memo from Michael Marcus (Exhibit G, SB 435, June 18,
1979) asks that at the minimum, the new language on line 13 referring to the
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district court be deleted so that whatever the Supreme Court holds will be
the law and that this does not necessarily have to go into the statutes or
that the committee make an affirmative amendment saying that disregarding

Hoffman v. French, a district court order can still be reviewed in circuit
court on writ of review.

The substantial change in that section is on line 20, adding a new standard
for review, and that is the decision being unconstitutional.

The Writ of Review Committee also changed line 21. The substantial right of
the plaintiff was changed to substantial interegt being injured in order to
give standing for writ of review.

The remainder of the bill are changes that were done by the original committee
and do not affect the Land Use Board of Appeals.

Section 14 is a housekeeping amendment. The sections referred to have been
repealed.

Section 16 involves the review of boundary commission decisions. The
League of Women Voters v. Lane County decision in the Court of Appeals held
that a local government boundary commission is a state agency and, there-
fore, subject to review under the APA and not under writ of review. On
lines 21 and 22, reference to the appeal for a boundary change, the writ
of review statutes are removed and reference is now made to the APA. There
was a suggestion made after the bill left the senate committee that perhaps
some reference to the Land Use Board of Appeals needs to be made in line 22
so that it is clear that as a state agency, if the local government boundary
commission makes a decision in which it needs to apply the goals, that the
decision will go through the L.and Use Board of Appeals.

Section 17 repeals ORS 203.200 which states that county decisions should be
reviewed by writ of review. That is being changed so that - they will go
through the board.

Section 18 amends ORS 311.860 which provides for writ of review for tax exemption

denial. This is replaced by an appeal to the Department of Revenue since
they do now currently have appeal procedures for denial of exemption. That
is consistent with current practice.

Section 19 involves the State Board of Education, adjudicating school bound-
ary disputes and would place this under the APA review rather the circuit
court.

Section .20 on page 13 would make a very specialized type of arbitration
decision subject to the general statute on review of arbitration rather than
the writ of review.

These sections are all changed based upon the decisions of the original
committee. '

Section 21 provides for APA review of certain decisions of the State Board
of Education which is a state agency. This review is being made consistent

with the APA.

Section 22 is again an arbitration decision.
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REP. MASON asked how the State Board of Education got into this.

MS. STOCKDALE stated that as she understood it, the Writ of Review Advisory
Committee went through the ORS and found where a decision from anybody was
subject to a writ of review. The committee looked at the type of decision and
tried to decide whether it was best to retain that review by a circuit court,
to have review by the Court of Appeals, or to have review in some other
manner. That i1s what these changes are.

Section 23 involves county orders on abatement on solid waste nuisances. It
was apparently left in the writ of review.

Section 24 was changed to a 60-day notice provision for decisions of the Fire
Standards Accreditation Board and moved that to review by the Court of Appeals
rather than the circuit court.

In section 25, orders of the Fire Marshall are removed from specific reference
to writ of review and just substituted by appropriate judicial proceedings.

Section 26 repeals ORS 34.055, the special undertaking of land use decisions,
and ORS 197.300 to 197.315 which is the current statute for petition for
review to LCDC on goal matters. These are being repealed because of the
creation of the Land Use Board covering these kinds of appeals.

Section 27 provides the effective date for the Land Use Board of Appeals
as January 1, 1980.

Section 28 susents it on July 1, 1983. The remainder of section 28 is the
transition for anything pending before the Land Use Board of Appeals if it
dies. It can continue and make the final decision if it goes past the
sunset date.

Section 29 is the application date. If petitions for review were filed with
LCDC prior to the effective date, LCDC would continue through final
resolution of that decision. Only petitions filed after the effective date
would begin with the Land Use Board of Appeals.

CHAIRMAN GARDNER stated that the committee was at the point of going back
through the bill to start amending it.

REP. RICHARDS stated that the first policy decision was in the construction
of the board itself, the manner in which they are paid, and how they are
appointed.

She moved, conceptually, that the members be appointed for a fixed term, that
they be able to be removed only for cause, and that statutory salary be
established. She suggested a six-year term.

MS. STOCKDALE stated the constitutional limit was four years.

REP. MASON stated he would go with four year terms, five members, removal
for cause only, the chief referee's salary equal that of a circuit court
judge, and the four other referees' salaries equal that of a district court

Judge.

REP. RUTHERFORD asked if the committee would accept "not more than five."
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REP. RICHARDS stated she would.
REP. MASON stated he was not wedded to a specific number.

MR. JOHNSON stated that everyone anticipates that over time the caseload is
going to decline.

He can understand why the committee would want removal for cause only, but
the other side of the coin is that the very critical thing is that there be
a confidence level between the referees and LCDC otherwise it will end up
being a protracted procedure. If LCDC is confident in its recommendations
of referees and the referees picked, LCDC will be more likely to sign off on
a lot of the cases. If that confidence is not there, LCDC will end up hear-
ing oral arguments on every case and have to carefully review every case.
That is the only problem.

The appointments are subject to confirmation.

He would not like the salary fixed because the bill would have to go to Ways
& Means. LCDC's budget has passed. The intention is to go to the Emergency
Board if that budget has to be revised. LCDC feels there is plenty of money
in their budget to pay an adequate salary to these referees. If it does not
have an adequate budget for this, it feels the Emergency Board would grant it.

REP. MASON stated that the thrust of his concern is that the board have

not more than five members. . The thrust of the four years and the salary was
to give them a certain amount of independence and prestige. He feels LCDC
will end up paying the members that much money anyway. Otherwise it would
not get competent people.

The removal for cause gives the members a certain amount of independence.

REP. RUTHERFORD asked if Mr. Johnson had an amendment that met the objections
raised about the potential adijustment of the salary.

MR. JOHNSON did not think that was important and felt that members of the
committee were overemphasizing the independence. This is a unique position.

The board members are part judge and part traditional hearings officer. The
most difficult cases are going to be those in which the members function

as hearings officers. It is important that there be a high level of confidence
between the commission and the hearings officer. Personality conflicts could
develop and the commission might lose confidence in the hearings officer's

work. The commission should then be able to get rid of the board member quickly.
That is his concern.

His main concern is that he feels it is a mistake to try to fix the salaries.
He feels that what will happen to a great extent is that LCDC will go out and
find someone it feels is competent, then figure the salary it will cost to

get that individual and finally figure out what to do with the budget.

REP. RUTHERFORD stated the concern raised by the committee is that the salary
can be adjusted. If the governor is not happy :with the decision the member
is rendering, the salary could be adjusted. The Committee is saying that it
would like an objective standard by which the salary has been set.

When that was suggested, Mr. Johnson stated he didn't want that because he
did not want the bill to go to Ways & Means. He asked again if Mr. Johnson
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had any suggestion that would meet the concern of the committee and of
Mr. Johnson,

MR. JOHNSON stated that if a salary is fixed in the bill, an appropriation
will have to be gotten. The committee could say "as otherwise provided by
law."

REP. RUTHERFORD stated that Ms. Stockdale had suggested saying that the salary
could not be reduced after it was established. That might be a solution. By
having it fixed by law, it puts the legislature in the business of having to
fix it.

CHAIRMAN GARDNER stated that part of the problem is the position the board
member is taking is really that of the circuit court judge. Some of the
concerns raised, particularly by home builders is that there may be some
circult court judge who is not particularly competent in land use decisions
but who is independent of the governor and LCDC. The home builders have
taken a stand in opposition to the bill because it is more concerned with the
lack of impartiality than the lack of competence. ’

MR. JOHNSON stated he was aware of the home builders position. It has been
his view that this position is antithetical to the home builders own interest
because what this bill is trying to do is somehow consolidate all this in
one proceeding. There has got to be this referee playing a dual role to
operate right.

He has no strong objections to the removal for cause. He thinks the committee .
is being oversensitive.

He has no objection to making a provision that the salary cannot be reduced.

CHAIRMAN GARDNER asked if Mr. Johnson's main concern is whether the bill
would go to Ways & Means.

MR. JOHNSON stated that was right on the salary issue. He stated that LCDC
might want to pay more than a circult court judge to the chief referee.

REP. MASON stated that if the language read "not less than the salary," that
would allow this.  However, he is not impressed with the idea that LCDC is '
going to go to the Emergency Board rather than Ways & Means. He does not
like putting the decisions off on the Emergency Board.

CHAIRMAN GARDNER stated under section 2, the board members are going to be
paid something. There is not question about that. There is a fiscal impact
in the bill whether or not it is spelled out at a certain amount.

REP. FROHNMAYER stated he did not really think the committee should peg the
salaries. This Act is technically going to last only four years. Certainly
no person is going to take this job thinking it is for a lifetime or is a
super-judgeship. It may well be that someone can be found who simply wants
to go into public service for a few years and may be willing to serve
substantially below the salary of a circuit judge.

He is much more concerned about the dismissal for cause and would be amenable
to an amendment that did not allow reducing the salaries during the term.

He does not think it is necessary in the start up of the bill to peg the
salaries to any public office.
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MS. TOUR stated this issue has been discussed with the Way & Means subcommittee
before the budget was passed out. The subcommittee was aware that the bill
was coming and aware that nobody knew what the fiscal impact would be because
the circuit court does not keep records of its land use cases so no one knows
how many cases there will be. That was one reason why the number of people
appointed to the board was to be flexible because nobody knew what the case-
load was. The subcommittee also knew that the salaries would be set at a
future time and that after the first year the Emergency Board would be

given a status report. There is $400,000 in the department's budget for

the appeals process. That is about what it has been costing under the currént

procedures. The subcommittee felt that was substantial to get the board started

for a year. 1In January of 1980, the department would be in the position to

go to the Emergency Board with some kind of indication. The subcommittee has
discussed this and is fully aware of the situation; it just felt this was

a little "iffy" to be making any changes in the budget based on a project work-
load.

REP. RICHARDS stated she moved a conceptual motion of fixed terms, removal
for cause only, and a salary established by statute. She would be amenable
to an amendment which spoke to not decreasing salaries after they were
established.

CHAIRMAN GARDNER stated that he would take each of the issues one-by-one.

REP. RICHARDS moved that the texrm of office of the referees in section 2 of
the bill be a four year term.

REP. BUGAS stated that he had no objection to that except that the staggered
time was for the purpose of allowing continuity and retention of experience.

CHAIRMAN GARDNER stated the bill would be over in four years.

MIKE REYNOLDS stated it says that the bill will be sunseted in four years so
that another look may be taken at it.

MR. JOHNSON stated it was really 3 1/2 years. The term of office might be just
until July 1, 1983.

MR. JOHNSON advocated not fixing a term because it will be removal for cause.
The term may create some real problems; one because the Act does expire before
four years. He is not sure in the future that people should all come up at
the same time.

One other thing is that there will probably be a caseload that will start
going down substantially. He anticipates that within three or four years more
than one referee will not be needed.

REP. RICHARDS withdrew her motion and then moved that the term of office be
co~existent with the start up date and the termination date of the Act.

MR. JOHNSON stated his concern was that if two or three are hired to start
with and two or three years later, one is needed only, he is not sure but
what nothing can be done.

REP. RICHARDS amended her motion to the effect so:long as the workload
requires as reviewed on an annual basis.
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REP. MASON stated he saw independence as connected with tenure. If someone
decides someone is not needed anymore, it could be overt and the real reason
is because the person's decisions are not liked. He feels that fixed terms
give some independence to the referees. If they are not independent, he
sees no purpose for the bill.

REP. FROHNMAYER stated fixing the term for the first 3 1/2 years of the Act
is totally redundant. That is all the life there is. He sees the for cause
requirement in the sense of a tenurial protection. He feels that if this is
done, the term does not need to be fixed. When the Act is reviewed, and if
it is re—enacted, would be the appropriate time to set a term of office. It
could then be staggered and the technical details could be worked out.

CHATRMAN GARDNER stated if a referee can only be removed for cause and there
is no term of office set, the term continues until the Act ends.

REP. MASON stated he did not mind that.
REP. FROHNMAYER stated that is greater protection than establishing a term.

REP. MASON said he was referring to the idea that the referee could be let
go as the workload decreases because some decision has to be made as to which
one will be let go.

CHAIRMAN GARDNER asked what the definition of "cause" was. Would lack of
workload be cause for removal.

REP. RICHARDS stated it was very narrow and involved mal-administration of
the job.

CHAIRMAN GARDNER stated that wouldn't be a concern here then.

REP. MASON stated he was speaking to Rep. Richards motion that the refereces
could be let go because of lack of work.

REP. RICHARDS withdrew her motion.

CHAIRMAN GARDNER stated he thought the proper motion would be to basically
say that referees shall not be removed for other than cause. Since once
they are appointed, they continue until there is cause for dismissal or
until the Act ends and since there will be an opportunity to look at this
later, the terms of office and the number could be fixed by the legislature
later.

REP. MASON stated he hoped that when that comes up again someone does remember
that these referees are serving under the Act. If someone doesn't remember,
there will be more federal judges for life.

CHAIRMAN GARDNER moved, conceptually, that referees only be removed for cause.
REP. RICHARDS asked for what terms shall the referees be appointed.

CHAIRMAN GARDNER stated that the referees will be appointed when they are

appointed and that the term will end when the Act sunsets or until the
legislature determines what their term of office shall be.
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REP. RICHARDS asked if specific language was needed to say that.

CHAIRMAN GARDNER stated that was impiicit within the language in the bill
that this will occur.

Hearing no objection to the motion, the CHAIR ordered the motion adopted.

REP. RUTHERFORD moved that the salary of the referees, once having been
set, shall not be reduced.

REP. BUGAS asked in what area of compensation Mr. Johnson was thinking
about in salary.

MR. JOHNSON stated that the chief referee would probably receive from $35,000
to $45,000. The other referees would probably be from $30,000 to $40,000.

Hearing no objection to the motion, the CHAIR ordered the motion adopted.

MS. STOCKDALE stated the next possible amendment is the suggestion that on
page 2 of the bill, line 11, after the first "agency" the words "other than
the Land Conservation and Development Commission" be inserted.

CHAIRMAN GARDNER moved the language as outlined by Ms. Stockdale.
Hearing no objection, the CHAIR ordered the motion adopted.

REP. COHEN asked exactly what was going to be allowed to go to the board. She
asked whether it would be any local zoning variance or amendment to the plan
or nonconforming use that is alleged to violate the goals.

CHAIRMAN GARDNER stated that he thought it was any land use decision that
could have otherwise been appealed to the circuit court by writ of review
plus any final decision or determination of a state agency, other than LCDC,
with respect to that agency's .requirement to apply the statewide planning
goals.

MR. JOHNSON stated that was correct. It is designed to cover any land use
decision that is at present under a writ of review or could be classified
as legislative and be a declaratory judgment. Likewise, it embodies the
ILCDC's present jurisdiction under which it can review most, but not all,
land use decisions for compliance with LCDC goals.

MS. STOCKDALE stated it does not pick up anything that is not already
reviewable by somebody.

The next issue is subsection 4. These are the amendments which were suggested
by 1000 Friends of Oregon (Exhibit H, SB 435) to increase the period of time
in which a person can file a notice of intent from 20 days, as it is in the
bill, to 30 days and to divide the filing fees into a $50 nonrefundable fee
and a $150 deposit. The deposit will be retained only if there were costs
charged against the petitioner at the end of the proceedings.

MR. STACEY stated the third amendment (Exhibit H, SB 435) which is an amend-
ment to line 36, page 2, has added "and deposit" to the fee so that in the
case where a petitioner files a notice of appeal and then drops the case,
the present bill requires that the $200 goes to the local government for

the cost of preparing the record. The amendment does not change that
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requirement. The $50 filing fee plus the $150 deposit is forfeited and goes
to the local government for the preparation of the record. The change comes
in the case where it is litigated on the merits and the petitioner loses.
The costs that are awarded to the respondent against the petitioner are at
least partially covered by the deposit.

The purpose of the fee at present is to indemnify the city or county in any
case where a notice of appeal 1s filed, but the petitioner never follows up.
The local government has been required to go through and prepare a record,

but there is no review. The local government gets the $200. In the other
case, that $200 goes to the Land Use Appeals Board, presumbably for administra-
tive costs. Upon the termination of the proceedings, the board has discretion
in subsection 9 to award costs to the prevailing party. If the petitioner
files and the petition goes to the merits, the petitioner pays a $200 filing
fee and then has $200 awarded against it as cost of preparing the record under
this bill. That is $400 total. All this change does is say that $150 of the
first $200 can apply to the costs that are judged against a petitioner. That
is the current law in the writ of review. A petitioner pays a $35 filing fee
that covers court administrative costs and puts up a $100 cost bond. If the
petitioner wins, or if the undertaking is dissolved, the $100 is refunded.

If the petitioner loses, that $100 is applied to the costs awarded against

the petitoner.

MR. JOHNSON stated that the support of the sentiment behind the $200 was to
put a filing fee that would discourage people for maliciously filing.

He has no objection to the amendment.

REP. BUGAS asked if Mr. Johnson had any objection to the 30-days rather than
the 20-days.

MR. JOHNSON stated that they had been trying to get the time deadline as

fast as possible. He did not buy Mr. Stacey's argument that 30 days were
needed.

REP. FROHNMAYER stated that as a practical matter an administrative order
of a body of this kind has a pretty low level visibility. It might require
a little time for people to take advantage of it.

CHAIRMAN GARDNER asked what the period of time was for notice of appeal to
the Court of Appeals from the circuit court.

REP. FROHNMAYER stated it was 30 days.

MR. STACEY stated it was 60 days in the case of a judgment from the circuit

-court. It is 30 days in an administrative agency proceeding. It is also

30 days to petition the Supreme Court for review of a Court of Appeals
decigsion. There is no period he is aware of in the statutes that is less
than 30 days. That is for lawyers to do their business. Thé .distinction
here is that this is what nonlawyers do before they get a lawyer. Anybody
can file a notice of appeal; the problem 1s that there is a $200 liability.

REP. RUTHERFORD stated that Mr. Stacey raised a good point. Very often these
cases are not handled by attorneys in the first instance and the people
need time to consult. Secondly, even if they are, the people who are making

the decisions are not the attorneys and the time is not spent in filling
out the forms; it is spent in deciding whether or not the person wants to
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take the case up and whether he has the money.
He thinks that 20 days is too short of a time.
He moved the 30 days.

CHAIRMAN GARDNER stated that the amendments could be taken at the same time
as the proposed amendments relate to subsection 4 of section 4 on page 2,
the effect of which is to have $50 as a filing fee and the other $150 placed
with that to be available as an offset against costs, and to change "20"
days in line 30 to "30" days.

REP. BUGAS stated that one of the chief complaints from people who are
contesting land use decisions is that they never get answers. Balance that
against the desire for speedy determination, he felt the additional 10 days
would not be effective. He wanted to keep the 20 days, but he would vote
for the money amendment. He wanted the issues separated.

CHAIRMAN GARDNER stated the first motion would be to adopt the third and
fourth amendments on Exhibit H, SB 435.

NS e 4

REP. RICHARDS asked if that was an increase of some $70 of what the current
rate is.

MS. STOCKDALE stated that was at the circuit court level.

MR. STACEY stated that the expense right now in every case in the circuit
court is a $35 filing fee. This makes a $200 fee. There 1s a $100 refund-
able jpond now. There is an increase under this measure.

REP. COHEN asked if it was clear what that $150 was to be used for.

MS. STOCKDALE stated under Mr. Stacey's amendment, if the appeal is dropped,
the $150 would still be lost. That $150 is preserved to compensate the local
government because it would have already prepared the report before it knew
the appeal was dropped.

CHAIRMAN GARDNER stated he thought this was equitable because it was part
of the cost of the case.

REP. RICHARDS stated that under the bill the petitioner has to come up with
$200 period. At present it is only a lost $35 filing fee.

CHAIRMAN GARDNER stated he thought that was accurate.

MS. STOCKDALE stated that the amendment would have a $50 nonrefundable
corresponding to the $35. The $150 would be refundable if the petitioner
prevailed, just like the undertaking in the circuit court that the petitioner
gets his $100 bond back.

REP. RICHARDS thought that $150 was going to be used in any case for the
local government costs.

MS. STOCKDALE stated it was lost only if the petitioner did not go on with
the appeal. It would be the same as it now is in the circuit court.
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In response to a roll call vote, the Chair declared the motion passed.
Voting Aye: Cohen, Frohnmayer, Gardner, Rutherford, Smith.

Voting No: Bugas, Mason, Richards.

Excused: Lombard.

REP. RUTHERFORD moved that the 20 days available for notice to be filed be
changed to 30 days.

In response to a roll call vote, the CHAIR declared the motion passed.
Voting Aye: Cohen, Frohnmayer, Mason, Richards, Rutherford, Smith.
Voting No: Gardner, Bugas.

Excused: Lombard

MS. STOCKDALE stated there was no language in the bill which appropriates
the $50 nonrefundable portion of the fee to the board or to the general
fund. She asked if the committee wished to insert some language that says
where that $50 goes.

MR. STACEY stated this board is part of the department and there is provision
in the department statute that provides that all monies received by the
department go to the account of the department.

MS. STOCKDALE stated that the board is not a part of the department;
administratively it is served by the department.

MS. TOUR stated that the board would be budgeted by the department, but it
is not physically a part of the department.

REP. RICHARDS moved to adjourn at 4:00 p.m.

In response to a roll call vote, the CHAIR declared the motion failed.
Voting Aye: Bugas, Mason, Richards, Smith.

Voting No: Cohen, Frohnmayer, Gardner, Rutherford.

Excused: Lombard.

MS. STOCKDALE stated she believed language was needed directing where that
$50 should go.

REP. SMITH moved that clarifying language be inserted in subsection 4 of
section 4 to the effect that the $50 be sent to the general fund.

Hearing no objection, the CHAIR ordered the amendment adopted.

REP. BUGAS moved on page 3, line 9, to put a period after the word "record"
and to delete the words "“if any."

REP. RUTHERFORD asked what would be done in the case of a legislative
decision which has no record.

MS. STOCKDALE stated a record was not just a transcript of the proceedings.
It included the petition, the ordinance, and the statutes that apply to it.

CHAIRMAN GARDNER stated that the record could be something as simple as a
copy of the ordinance.

REP. RICHARDS stated there needed to be a conforming amendment on line 40,
page 2.
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MS. STOCKDALE stated that was right.

REP. RUTHERFORD stated that suppose the appeal was from lack of notice. He
asked if that was part of the record in a legislative decision.

MS. STOCKDALE 3nd CHAIRMAN GARDNER stated that would be a procedural irregularity.

REP. RUTHERFORD , asked. that if it was confined to the record, is that part of
the record.

CHAIRMAN GARDNER stated the bill excepted procedural irregularities not shown
in the record. That would be lack of notice.

MS. STOCKDALE stated it wouldn't be part of the record, but it would be
something that could be considered in making the decision because it is
specifically authorized.

REP. FROHNMAYER stated that would require introduction of evidence.

MS. STOCKDALE stated there would have to be an additional hearing by the board
on that kind of an allegation. The fact that it was alleged in the petition
would be what would trigger the hearing for that limited purpose.

CHAIRMAN GARDNER stated that the motlon was to delete the words ", if any,"
on page 2 of the bill, line 40, and ", if any" and insert a period on
page 3, line 9.

In response to a roll call vote, the CHAIR declared the motion passed.
Voting Aye: Bugas, Gardner, Mason, Richards, Smith.

Voting No: Cohen, Frohnmayer, Rutherford.

Excused: Lombaxrd.

REP. SMITH stated that any automatic finding by any action bothered him. He
asked how that worked. This concerned line 16.

MR. JOHNSON stated that there is a time line now in the LCDC statute and the
Attorney General's opinion that concurs with it, that it is merely directory,
it is not mandatory. If it is going to be made mandatory, something has to
happen at the end of that time period. If a mandatory time period is wanted,
it is standard to say that it is affirmed. It wouldn't want to be said that
it was reversed because it is talking about a local government's decision
and the presumption is that it is wvalid.

REP. RUTHERFORD stated that suppose the case was heard by a hearings officer
who died after the hearing of the case but before making his decision.

MR. JOHNSON stated that some reasonableness had to be expected on the part
of lawyers that it would probably be stipulated to extend the time period.

REP. RUTHERFORD stated that could not be done. It is a matter of law.
MS. TOUR stated that if both parties agreed, it could be done.

MS. STOCKDALE stated that was for the commission, not for the board.
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REP. MASON stated suppose a hard case was brought to the board and the board
just did not want to decide it, so it just sat on it. The board could just
say it did not make a decision. This provides a nice out for the board.

MR. STACEY said section 6, subsection 3, lines 27 and 28, page 4, says that

if additional time is required, the commission shall obtain the permission

of the parties for postponement. This is the mechanism used at the commission
level for gathering more time. That could be added to subsection 8, section 4
in order to give the board the same discretion. These kinds of situations
could then be avoided. If one party were being unreasonable, that would be
manifestly apparent to the Court of Appeals on review.

REP. RUTHERFORD moved that conforming language from lines 27 and 28, page 4,
referring to the board, be inserted in subsection 8 of section 4 on page 3
of the bill.

REP. RICHARDS stated that the whole goal of the appeals board is to cut down
and add more certainty to the appeals process. She would feel more comfort-
able if that postponement could be for up to 30 days. She did not want it
left open-ended.

CHAIRMAN GARDNER stated that the consent of the parties was necessary.

REP. MASON stated he thought it was good language and he was really un-
comfortable with leaving in the automatic affirmance.

CHAIRMAN GARDNER stated that if this motion is successful, he did not see
the need for the other language subsumed by the amendment.

REP. RUTHERFORD amended his motion to delete "if the order is not issued
within 90 days, the decision being reviewed shall be considered affirmed" and
insert the language that appears on lines 27 and 28, of page 28, worded to
refer to the board.

REP. BUGAS stated that this was changing from silence being affirmation to
mandating action in 90 days unless there is an agreement to extend.

MR. JOHNSON stated that the point is that there is left a hiatus. The dead-
line might as well be removed. Automatic affirmance is a standard technique
in many statutes.

REP. SMITH asked if that affirmance was appealable.
CHAIRMAN GARDNER stated it was.

MR. JOHNSON stated otherwise there cannot be a judicial review because there
is not an order. That is the whole concept.

MR. STACEY stated that one problem with the appealability of these orders

is that if a commission's or board's orders are required to contain find-

ings of fact and there is an affirmance by nonaction, there is a real question
as to what the Court of Appeals is going to do with that order in reviewing
it. That problem has existed with boundary commissions because there is a
similar provision in the boundary commission statute. No case has been
appealed to the Court of Appeals to deal with that question. There is sub-
stantial argument that could be made that it would have to be reversed.
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MR. JOHNSON stated the point is that it is a triggering device. As a practical

matter, it is telling the board it has to stay within this time line. It is
important to have the triggering mechanism there if the boaxrd doesn't.

REP. BUGAS stated this was part of the problem on the local level. An answer
cannot be gotten. This gives an answer.

MR. JOHNSON stated a lot of the testimony in the senate was for a fixed dead-
line. He knows of no way to do this.

REP. RICHARDS stated that was why she proposed a maximum 30 day postponement
for a decision.

CHAIRMAN GARDNER asked what would happen after the 30 days.
REP. RICHARDS stated the board would have to make a decision.
REP. BUGAS stated the problem was that there was no mechanism to enforce this.

REP. MASON asked if there wasn't some law regarding circuit court judges that
if they do not render a decision within so many days, their pay stops.

MR. JOHNSON asked how many times that had been imposed.
CHAIRMAN GARDNER stated his father used it once.
REP. MASON stated that was not a bad provision.

REP. BUGAS stated this is one time it should be simplified and the citizen
thought of. The citizen ought to have an answer.

REP. RUTHERFORD stated Rep. Bugas was right, but the existing language gives
one party a hammer. The party with the hammer is the one who won at the
lower level.

REP. BUGAS stated that not getting an answer is the biggest complaint he has
heard about land use problems.

MR. JOHNSON stated that as a practical matter he did not think the commission
would go over the statutory time limits. There might be an accident some-
times where it would go over. The automatic affirmation triggers an event

so that someone can get judicial review. It is a simple device used in a

lot of other statutes.

REP. COHEN stated that if the affirmation were left in and the language
was added saying that an additional period of time could be added, that

was the compromise that the committee is looking for in some sense.

MR. JOHNSON stated it did not need to be spelled out that the parties can
stipulate; the parties can always stipulate.

REP. RUTHERFORD asked how parties could waive a statute.
MR. JOHNSON stated it was their right.

REP. BUGAS stated he did not object to Rep. Cohen's suggestion.
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CHAIRMAN GARDNER stated the motion before the committee was to add the
language from page 4, lines 27 and 28, relating to the board, and to delete
the automatic affirmance in lines 15 and 16.

REP. RUTHERFORD responded to Rep. Cohen about her suggestion being a compromise.
The reason why the 90 days being the automatic affirmance is not the compromise
is that it gives one party the automatic hammer on the case.

REP. FROHNMAYER stated the other factor to consider was that the matter would
have been adjudicated below and there is no reason to grant some kind of a
presumption of irregularity or going forward.

CHAIRMAN GARDNER stated the net effect was giving the board discretionary
review.

REP. SMITH stated that meant there will not be a decision.

CHAIRMAN GARDNER stated there are decisions in the same sense as the Supreme
Court. If it does not decide, the decision of the next lower court is
affirmed.

REP. SMITH stated the Washington County case that comes up before the board
that is not reported anywhere will never set any precedent if the appeals
board merely sits back and allows everything go by 90 days because it likes
the lower court's decision.

MR. JOHNSON stated this was triggering judicial review. What will happen
when it goes up for judicial review is that the court would probably have to
reverse it if it were an LCDC case. It could decide a Fasano case. The
court will surely chew the commission's ear pretty hard. He feels a bub-a-
boo is being raised that is not there.

REP. FROHNMAYER stated he thought Mr. Johnson was right. The effect is that
if it goes to the Court of Appeals on an APA contested case review, there

are no findings of fact and conclusions of law. Therefore, it would be
reversed. The hammer that the winner had at the lower level would be reversed.

If the board is under a mandatory command to issue a decision and it doesn't
do it, that is cause under the definition of cause for removal of the
commissioners.

He thinks the checks and balances are in there and the incentive system is
there for decisions to be made.

REP. BUGAS stated that was if the automatic affirmation were taken out.
REP. FROHNMAYER replied ~in the affirmative because the automatic affirmation

in effect would result in automatic reversal above. There will be no
findings. The risk of the automatic reversal would be very high.

MR. JOHNSON stated the point is that the parties get to the court and get
the question decided quickly.

REP. BUGAS asked about the comment about the testimony in the senate and would
there be any problem with concurrence.
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MR. JOHNSON stated there was a lot of very strong sentiment for this.

REP. RUTHERFORD stated that Rep. Frohnmayer had given Rep. Bugas further cause
to be concerned about not taking it out. That is that if it triggers auto-
matic appeals from the board, it would require additional time for appeals.

He feels the pressure is being put at the wrong place. The problem is not
that the parties are delaying. It is that the board is not making the
decision in 90 days. The parties are being penalized for the board not
acting. The board should be penalized. Say that the hearings officer does
not get paid.

CHAIRMAN GARDNER stated the motion was by Rep. Rutherford to delete the auto-
matic affirmation language on lines 15 and 16 of page 3, and insert the
language on lines 27 and 28 on page 4 for allowance of time, but relating to
the board instead of the commission.

REP. BUGAS stated he would vote for it and offer a conceptual amendment
about salary.

In response to a roll call vote, the CHAIR declared the motion passed.
Voting Aye: Bugas, Cohen, Gardner, Mason, Richards, Rutherford, Smith.
Voting No: Frohnmayer.

Excused: Lombard.

REP. BUGAS moved, conceptually, that in order to keep the board moving that
i1f there is not a decision within 90 days, the salary stop, unless the
parties stipulate for a time extension.

CHAIRMAN GARDNER stated this would basically take the judicial language about
the circuit court judges.

REP. RUTHERFORD stated that if the parties can stipulate to extend, it is
alright.

REP. FROHNMAYER stated this was bordering on tying their hands, stringing
them up, and hanging them by their feet. There may be something totally
beyond the control of the board. He feels this is overkill.

MR. REYNOLDS stated one possible reason for delay in the board's order is

that the commission has not acted on a bifurcated appeal. This would effective-
ly be suspending the pay of the board members for a possible delay on the part
of the commission.

In response to a roll call vote, the CHAIR declared the motion failed.
Voting Aye: Bugas, Mason.

Voting No: Cohen, Frohnmayer, Gardner, Richards, Rutherford, Smith.
Excused: Lombaxd.

REP. SMITH moved to adjourn the meeting.

In response to a roll call vote, the CHAIR declared the motion passed.
Voting Aye: Bugas, Cohen, Frohnmayer, Mason, Richards, Smith.

Voting No: Gardner, Rutherford.

Excused: Lombard
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CHAIRMAN GARDNER adjourned the meeting at 4:00 p.m.
Subnmitted,
Pearl Bare, Committee Assistant
Harriet Civin, Final Typist
Exhibits:
Exhibit D, SB 422 - Proposed amendments
Exhibit H, SB 435 Proposed amendments from 1000 Friends of Oregon

Exhibit I, SB 435 - Letter from city of Salem
Exhibit J, SB 435 Letter from Clackamas County
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MR. YOUNG stated that it would affect all judgments maintained in the Department
of Human Resources. Approximately $200,000 a year would be collected.
It would go to the Department of Human Resources to offset welfare costs.

SB 435B - Relating to judicial review

CHAIRMAN GARDNER opened the work session on SB 435.

ELTIZABETH STOCKDALE, Legislative Counsel, stated that the committee was
just finishing Section 4 at the last work session.

She presented the committee with a letter from Steve Schell (Exhibit K,

$B 435) and a set of proposed amendments (Exhibit L, SB 435) prepared

by ‘Mike Reynolds for Lee Johnson at the Chairman's request.

These amendments (Exhibit I, SB 435) are on the issue of the 90-day
automatic affirmance of any dec¢ision that the board does not review within
90-days. The suggestion is to insert after "days" on page 3, line 1lo,

the words "and no extension of time has been stipulated to by the

parties" and on line 16, after "affirmed", insert ", the decision may then
be appealed in the manner provided in Section 6a". In Section 6a the

the rest of the language of the proposed amendments would be inserted.

This is kind of a compromise to try to get the committee to retain
automatic affirmance.

CHAIRMAN GARDNER stated that if a person appeals and an ordexr goes up and
is affirmed within 60-days, the Court of Appeals would look at the same
criteria that the board would look at.

REP MASON asked if the bill hadn't been amended to remove the automatic
90~day affirmation.

CHAIRMAN GARDNER stated that he thought the committee had at one point in
time.

MS. STOCKDALE stated that the committee had amended that subsection on
Saturday to require that the decision be issued within 90-days unless
an extension is stipulated to be all parties. The language on automatic
affirmance was removed.

automatic affirmance and would spec1fy that the Court of Appeals would
then review the decision using the same standards that the board would
have to use. There would still be a stipulation for extension of time.

This is the end of Section 4.

There is an insertion on two pages. One is on page 3 in subsection a

of Section 4. Then there would be an insertion on page 6 after line 1.
That would go at the end of Section 6(a). If the committee were to adopt
this, it would revoke the committee's previous amendments at Section 6(a).
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REP SMITH stated that he wanted to make .sure that it was clear

that this does not make it easier to push this into the Court of Appeals
who then will only look at the county's or city's determination and there
will be no record whatsoever in the appeal board. He feels that is an
appropriate approach.

The proposed language (Exhibit L, SB 435) says that it will reverse

or remand only if the city, county, special district, etc., has used
other things. There is not reference to the board at all. If the docket
gets pretty heavy, all people have to do is allow some time period to
elapse and then jump to the Court of Appeals.

He asked if the 90 days had been removed once and for all.
CHAIRMAN. GARDNER stated that he thought the 90 days was still in there.

REP SMITH stated that the way he read the proposed language, after appealing
a decision to the board, the board could sit on it for 90 days, an appeal
would be taken, and the Court of Appeals would only remand if there was
something inadequate in the determination of the county.

CHAIRMAN GARDNER replied that basically the language in the second half
of the amendments is just the writ of review language. That is the exact
language of what the scope of review would be on a land use decision to
the Court of Appeals anyway.

REP SMITH stated that his concern was simply that the simple, expedited |
procedure that Rep Bugas was talking about the other day could be lost

if there were a volume of appeals from county commissions that simply

sat on the board for 90 days and then went to the Court of Appeals at a
much greater expense. The Court of Appeals would simply look back at the
county record because there was no board record whatsoever.

CHAIRMAN GARDNER stated that from a practical point of view what is going
to happen is that i1f it does in fact go to the board and the board makes
a controversial decision, there will be an appeal to the Court of Appeals
anyway.

The proposed amendments recognize that in reality a lot of decisions are
going to find their final resting place in the board decisions . If
someone wants to go passed that, he will appeal anyway.

If there is no decision from the board, the Court of Appeals will look
back and place itself in the position of the board in making the decision.
That is not unreasonable to him because it preserves the ability for
things to end in the board and yet preserves the right of the people to
have review in the Court of Appeals.

It is a question of who is ultimately going to be making the decisions.
It could utlimately be either the Court of Appeals or the board. This

at least allows for the automatic affirmance in 90 days.

REP SMITH asked where the decision goes, at present, after the county
commission makes it.

MS. STOCKDALE replied that it went to the circuit court.
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REP SMITH stated that it would then go to the Court of Appeals.
CHAIRMAN GARDNER stated that was right.

REP SMITH stated that this has surplanted the circuit court then. The circuit
court does not have the ability now to sit on something 90 days and have it
automatically affirmed. '

MS. STOCKDALE replied that was right.

LEE JOHNSON stated that as a practical matter the idea is not to give some
grounds for automatic affirmance. He could not imagine the commission or the
board letting cases go just because this would be an easy way to decide them.

It may happen some time and the point is to guarantee that the parties can
get the decision resolved. The Court of Appeals is going to be substituting
its judgments for the judgment of the board and the board is not going to
want to cede that authority. The whole concept is that the board should have
that authority.

MR. JOHNSON stated that he thought the amendments improved the bill because
otherwise if there were not findings: of facts and conclusions of the law,
the court might automatically have to reverse it.

REP FROHNMAYER stated that he was 'much happier with something that defined
the scope of review, whatever that was, than leaving it open-ended with the
court.

REP SMITH asked if it were necessary to have sub (E) in the amendments.

MR. JOHNSON stated that was just a restatement of the writ of review standards
which are in this bill and in other places also.

CHAIRMAN GARDNER moved adoption of the proposed amendments (Exhibit L, SB 435).

L

MS. STOCKDALE asked if that motion included revoking the prior amendments.

CHATRMAN GARDNER replied in the affirmative. That was the amendment that
deleted the automatic affirmance. Reinstating the automatic affirmance
is part of his motion.

Hearing no objections, the CHAIR order the amendments adopted.
MS. STOCKDALE stated that there were no suggested amendments to Section 5.

There were two issues in Section 6. The first one was whether or not the
Land Conservation and Development Commission should be deciding the goal
questions at all. This is a question that was raised by the cities and
counties. They suggested that ILCDC not be involved at all in these
review processes and that the board be the sole authority before the
Court of Appeals having to do with land use decisions.

Section 6, page 4, provides for the referral of goal issues by the board
to LCDC for its determination. That determination is binding on the board
and to be incoporated in the board's order.
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The cities and counties are suggesting that Section 6 be deleted in its
entirety and that the board be the final authority for all aspects of the
review of the land use decision whether they are related to the state-wide
planning goals or not.

REP MASON stated that in Section 6, motions have to do with whether or not
oral arguments can be denied as a matter of course or if that would be the
exception.

MS. STOCKDALE stated that the first thing is whether or not it stays.

CHAIRMAN GARDNER asked if there was any interest in deleting this section.
There was no response from the committee members.

MS. STOCKDALE stated that in subsection 3 of that section, the current
language provides that the commission is to allow the parties an opportunity
to present oral argument unless the board recommends - that oral argument

not be allowed and the commission agrees with the board's recommendation.
There was some;discussion on Saturday that that should be the other way

and that oral érguments should not be allowed unless the board recommends
that they be allowed.

REP MASON moved that oral arguments should not be allowed unless the board
recommends that they be allowed and the commission concurs.

MIKE REYNOLDS, representing the Attorney General Office, stated !that the
reason this was worded this way is because if it is worded the other way,
the board has control over whether oxr not oral argument will be allowed
because if the board does not recommend oral argument, the commission has
no way to invoke oral argument. The problem is that the commission may
think a case is important that the board does not. Worded this way, the
intent is that the commission can request oral argument even though the
baord does not want oral argument.

REP MASON stated that he had no objection to the actual form. His point
was that he thought oral arguments before the commission should be the
exception. It did not matter to him whether the board granted the
exception or the commission granted the exception. The way the bill is
written at present, oral argument before the commission is the norm.

That is what his objection is. He would like to see people concentrating
on the board instead of thinking they will just make a record with the
board and then get down to the nitty-gritty with the commission.

CHAIRMAN GARDNER stated that he thought Rep Mason was saying that there
should be some provision to say that oral arguments should not be allowed
unless the board allows it.

REP MASON asked if Mr. Reynolds wanted the commission to make the decision.

CHAIRMAN GARDNER stated that he thought Mr. Reynolds had said just the
opposite and that Mr. Reynolds did not want the commission deciding whether
or not the board should give oral argument.

MR. REYNOLDS replied "no". The argument in this situation is before the
commission. The language was written so that the commission will have the
final say and be able to decide whether it should hear oral arguments on
any goal related issue.
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REP MASON stated that the way it is written, oral argument before the commission
is a matter of course.

REP BUGAS stated that he did not agree.

REP MASON stated that it took an affirmative action on the part of the board
to preclude oral argument.

He would like to see it written so that it took an affirmative act on the
part of the commission to allow oral argument.

CHAIRMAN GARDNER stated that is what Rep Mason's motion was.

REP RUTHERFORD suggested saying that the argument before the board shall be
on the record and in a written brief unless the commission allows oral argument.

CHAIRMAN GARDNER stated that was the motion in essence.

MR. JOHNSON stated that he wondered why the committee did not just take out
the whole sentence that starts at the end of line 20. The main thing he
wanted to get in was that the board should make a recommendation regarding
oral argument.

He thought if that sentence were deleted, the problem would be solved.
REP MASON stated that would be okay with him.

He withdrew his former motion and then moved to delete the sentence starting
on line 20 with "The" and ending on line 22, on page 4 of the bill.

REP FROHNMAYER asked about the conforming language that appears on lines
15 and 16 dealing with when that opportunity is or is not presented.

He did not see any great need to change the language in the bill. If any
indication is written in that the parties will have less of a right to oral
argument, he thought this would send up a red flag to people who think they
will be denied their right to be heard. That could essentially jeopardize
the fate of the bill.

CHAIRMAN GARDNER suggested voting on the motion before the committee. If
that motion passes, the committee can then look at conforming language.

REP BUGAS stated that he was having trouble with Section 6. His notes
say that on the question of violation of LCDC goals, LCDC has the final
determination. He asked if that was technically correct.

MR. JOHNSON replied that that was correct.within the administrative level.

REP BUGAS asked if he were correct in saying that LCDC had the final say,
but that it did not initiate the hearing on the complaint or the objection
on the goal.

MR. JOHNSON stated that the intent under Section 6 is that the board not be
acting like a judge and that it does not have quasi-judicial powers. All
the referee on the board is is like a hearings officer in any kind of
administrative proceeding. The referee puts the record together, listens to
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the arguments and makes a recommendation to the commission as to how he thinks
the case ought to be resolved. The commission then reviews that record. It
may review it; it may not, at its own discretion.

REP
and

MR.

BUGAS asked if the referee decided that it was fundamentally a goal issue
if he split out the issues.

JOHNSON stated that he thought the decision as to whether it is a goal issue

or not will be decided by the allegations.

REP

MR.

BUGAS asked who made that decision when it goes before the board.

JOHNSON replied that the board would typically be faced with a petition

which had a series of allegations. The referee would decide which of those
allegations were allegations of a goal violations. He would then make

some recommended findings of fact and conclusions of law. He would also
recommend whether or not there should be oral arguments. His recommendations
would then go to the commission and the commission would have to dispose of

the

REP

issues that pertained to the goals.

BUGAS asked whether the commission would set the hearing date on a

Fasano type issue.

MR.

JOHNSON replied that the referee would set that date.

Most of the hearings are not going to be evidentiary. There will be a record

and

about all there is to hear is arguments anyway. Only in a few cases will

there be evidence. . It is not a typical evidentiary hearing.

CHAIRMAN GARDNER stated that the motion is to delete the sentence beginning
on line 20, page 4, regarding oral arguments.

MR.
the

REYNOLDS stated that the existing APA requires oral arguments before
decision making body. If this language is taken out, in reference

to oral argument, with the existing APA, oral argument will be required
in all cases. It has to be limited in some respect and there has to be
some language in the bill that it is going to be limited. That is the

reason that language was put in rather then having it be left up to the
commission.

MR.

JOHNSON stated that if the motion is successful, oral argument will be

made a matter of right. That is the problem.

CHAIRMAN GARDNER stated that the sense of Rep Mason's motion was not to make
it a matter of right. If this motion passes, Rep Mason's concern will then
be dealt with.

REP BUGAS stated that when in petition comes in with allegations, there could
be a goal violation intermingled with Fasano type allegations.

MR.

JOHNSON stated that the first thing a person does, following the steps

of the bill, is to file a notice of appeal. This notifies the board that
there will be an appeal on a decision by the local governing body.
That notice goes to the commission. It puts everybody on notice.
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0978 REP BUGAS stated that it now goes to the board. That is a change.
0979 MR. JOHSON replied that was right.

That puts everybody on notice and it is a directory to the local governing
body which then puts together the record and sends it to the board.

The record, in 95% of the cases, will have been made entirely at the local
governing level.

20 days after the record arrives at the board, the person has to file a
petition in which he stipulates what he feels the error in the decision

of the local governmental body was. The brief is also filed at that time.
The petition may be alleging Fasano errors, and may be separately alleging
goal violations. If they are Fasano, the board's referee's decision, as
far as the administrative level, is final. If they are goal questions,

the referee prepares .recommended :findings and conclusions and sends them
to the commission. The commission then enters its findings.

1002 In response to a roll call vote on Rep Mason's motion, the CHAIR declared
the motion failed. Voting aye: Mason, Richards. Voting no: Bugas, Cohen,
Frohnmayer, Lombard, Smith, Gardner. Excused: Rutherford.

1003 REP RICHARDS stated that she voted "aye" because she thought there ought
to be oral arguments.

1004 MR. JOHNSON stated that the California Supreme Court, for example, for
many years never permitted oral arguments. The Court of Appeals is
considering rules to abolish oral arguments there because in cases in
litigation, parties ought to be able to write briefs in which they state
their arguments. Oral arguments really play a questionable role in most
review type proceedings. Oral arugment is very important in a jury trial.

1014 CHAIRMAN GARDNER stated that there were questions raised about the time
limits on page 5.

1015 MS. STOCKDALE stated that this was discussed concerning the difference
between this bill and the APA.

1016 MR. JOHNSON stated that he thought the committee adopted'entirely the
amendments from 1000 Friends.

1018 REP FROHNMAYER stated that was just with respect to the initial filing of
notice.

1020 CHAIRMAN GARDNER asked if anyone had any desire to change the time period in
Section 6(a). No one responded.

1025 NANCY TOUR: stated that at the hearing 'on SB 435 some representatives of
Washington County asked that Section 7(a), which amends ORS 197.252, be
further amended to define the term "land conservation and development action".
The only amendment in that section now is a conforming amendment to refer
to the board of appeals sections in the bill.
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This section deals with LCDC imposing conditions on compliance schedules.
There has been some disquiet among some people as to how far that authority
goes. Both the Washington County counsel and Mr. Jim Allison brought
amendments relating to the substance of that section. At the time of

that discussion, some members of the committee responded that they were

not sure whether the amendments were germane to the bill because the

title is relating to judicial review and not to substantive land use.

MR. JOHNSON stated that he basically felt the amendments were inappropriate
to this bill because they deal with a substantive issue as to what the

effect of LCDC goals are, particularly during this period for acknowledgement,
and what the effect of those goals is on the issuance of building permits.

He thought they raised a substantive issue which is not related to this
bill. He felt this would cause a firestorm. He did not want to take a
position one way or the other. He believes that the courts have already
held that issuance of a building permit can be challenged by a writ of
review on the grounds that it does not comply with the LCDC goals.

In effect, those amendments are trying to take that right away.

This bill is not trying to curtail or enlarge the legal rights of the
parties.

MS. TOUR = stated that she did not think the amendments were germane to

the bill. The issue came up because one of the commission's charges is

to yearly give grants of money and time extensions along to its jurisdictions
to do planning. Washington County has received numerous extensions, as

have many jurisdictions. Some questions have been raised about a number of
minor partitioningiand questionable building permits that have been issued,

so the Director who has the authority to condition grants, is currently
dealing with the Washington County situation. One of the things the

Director is considering in placing a condition on another year's extension
to their grant is that Washington County may have to apply the goals to
building permits. She does not think that is anything new; it is a condition
that has been included in the enforcement orders that have been placed on

a couple of counties. It has not been contested.

It is something that is not germane to the bill and has not even yet been
decided. It is in the process of being reviewed by the Director and the
commission.

Mr. Allison has raised a related question. That is the question of the
delegation of authority and whether the commission can delegate the authority
to set those grant condition to the Director. She believes that it can.

It has been done by administrative rule. There is still the ability to get
to the commission if a person does not like the conditions the Director

sets. The rule itself allows for a hearing in front of the commission and
commission action if the city or county does not like the conditions. That
provides adequate ability for the concerned party to place that question in
front of the commission. The definition of "party" is broad enough so

that an individual landowner would have the ability to get to the commission.
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REP SMITH stated that the dgermaneness is going to be a major issue. He
has not settle in his own mind that if the relating clause contains a
number'of statutes, the bill can be a vehicle for any substantive change.

MR. JOHNSON stated that he would not argue that the subject was not germane
in the legal sense.

It is a bill that is strictly confined to procedure. There is no effort in
the bill to enlarge or conkract anyone's rights. He feels that is unquestionably
what the intention of the amendment is. '

CHAIRMAN GARDNER stated that he did not think that Mr. Johnson
could make that argument. The Washington County amendments are basically to

" define something for the purposes of procedural use.’ That would come within

the relating cause. He would rule that the amendments are germane.

REP FROHNMAYER stated that he thought the amendments were getting into &
substantive language and policy. He was not well equipped to deal with
that. He did not know what the unintended ramifications might be. He felt
that it was an extremely broad définition and because of that the
ramification might go far beyond the immediate concerns of Washington
County.

CHAIRMAN GARDNER asked if there were any interest on the committee to
insert that in the bill.

REP BUGAS stated that the letter that Rep Smith has from Washington County
does not mention the county commissioners. It is talking about either
the planning commission or the county counsel being here.

MS. TOUR ' stated that they were at the last hearing.

CHAIRMAN GARDNER stated that Mr. Allison was here Saturday, but he did not
remember anyone being here from the commissioner's office.

REP COHEN stated that she would not be inclined to take either one of the
two amendments that were discussed. She had a hard enough time with the bill
as it was without tacking on a lot of other things.

CHAIRMAN GARDNER stated that the record would show that the issue was raised.
MS. STOCKDALE stated that the next proposed amendment  was on pade 9,
Section 10(B). On line 26, the original Writ of Review Committee inserted
the words "notice of" at the beginning of the sentence. The sentence does
not make sense. The intent was to require that notice be given of a final

decision. That is accomplished in line 35.

CHAIRMAN GARDNER moved deletion of the words "notice of" in line 26 on
page 9 of the bill.

That would leave the language as it was before and is now existing law.

REP FROHNMAYER stated that it would just make it grammatically correct.
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Hearing no objbction, the CHAIR ordered the amendment adopted.

MS. STOCKDALE stated that the next requested amendment is in Section 13
on page 10, line 13.

The Writ of Review Advisory Committee inserted the words "a district court
or" in order to codify the decision in Hoffman v. French: That decision
from the Court of Appeals was that the district court is now a court of
record, review should be directed to the Court of Appeals, and now longer
should the writ of review be available to the circuit court. The request
for the proposed amendments came from Multnomah County Legal Aid. The
request was that the committee at least consider deleting the language

so that the Supreme Court decision on Hoffman v. French would prevail

no matter what that decision is. The request was also for the committee
to affirmatively state that district court decisions could still be taken
on writ of review to the circuit court.

CHAIRMAN GARDNER asked that 1f by deleting the words "district court or",
is there sufficient legislative record in Ms. Stockdale's opinion to allow
writ of review from the district court.

The matter is before the committee from a legislative history viewpoint.
He asked if extra language was necessary for legislative intent.

MS. STOCKDALE stated that she thought, given the status of the case itself--
it is on review to the Supreme Court, review has been granted, but the
decisions hasn't been made--it might be safer to make an affirmative statement
if the committee wished to overrule Hoffman v. French' and have the district
court decision subject to writ of review in the circuit court. It should
be affirmatively stated; for example, on line 12, the writs will be allowed

in all cases where the inferior court, officer or tribunal, and then insert
"including a district court" rather than "other than a district court". This
would make an affirmative statement.

CHAIRMAN GARDNER so moved.
Hearing no objection, the CHAIR ordered the amendment adopted.

MS. STOCKDALE stated that on page 11, line 22, this section amends the

local government boundary commission statute to codify the decision in the
League of Women Voters v. Lane County case. The local government boundary
commission is a state agency and is therefore subject to the APA.

Since this section is being amended in the same bill that creates the

Land Use Board of Appeals, it was felt that it would be necessary to refer
specifically to the land use board review section so that the amendment
could not be read to preclude local government boundary commission decisions
that do apply to the state planning goals from being reviewed by the board
of appeals.

In line 22, the suggestion is to include language that refers to Sections 4-6
of the bill so that there would be no question that a local government
boundary commission decision that did require application of the state-wide
planning goals would be reviewable by the board and by LCDC under this bill.

CHAIRMAN GARDNER moved that language be added to include decisions by the
local government boundary commissions.




House Committee on Judiciary
June 25, 1979 -~ 7:30 a.m.
Tape 94 - Side 2

page 20

1162 Hearing no objection, the CHAIR ordered the amendment adopted.

1163 CHAIRMAN GARDNER stated that the committee has taken action on the language
referring to the district court. That was conceptual language that would
allow the district court decisions to be reviewable by this review.. There
was no intent there to include the adency in the writ of review.

1168 MS. STOCKDALE suggested that the language read "writs shall be allowed in
all case where the inferior court, officer or tribunal, including the
district court, other than an agency".

1170 CHAIRMAN GARDNER so moved. |
1171 Hearing no objection, the CHAIR so orxdered.

1172 REP RICHARDS asked what the procedure for appeal on a boundary commission
decision is now and if this is adding another layer of appeal to those
particular decisions.

1173 MS. STOCKDALE replied that a local government boundary commission
was held to be a state agency in Leaque of Women Votexrs v. Lane County.
Therefore, they are precluded from writ of review and would be reviewed
by the Court of Appeals if they had a contested case or they would go
under the APA review to the circuit court if there was no contested case
and there was no record. The circuit court would make a record on a
substantial review in the Court of Appeals.

1177 MR. JOHNSON stated that they are also as a state agency subject to LCDC.
1178 MS. STOCKDALE replied in the affirmative.

1180 REP GARDNER stated that the substance of the committee's amendment would be
to have the decisions go the the Land Use Board of Appeals.

1183 MS. STOCKDALE replied in the affirmative if they apply to the state-wide
planning goals.

1184 MR. JOHNSON stated that if it were a goal question it would go to the board,
otherwise it would go through APA.

1185 MR. REYNOLDS stated that inserting that language would not change the
existing situation at all. Goal- questions would continue to go to LCDC
and non-goal questions would continue to go to the Court of Appeals.

The board under this approach would act as a hearings officer and prepare
recommendations on a goal question. Non-goal questions would continue to
go to the Court of Appeals. The board would act the same as a hearings

officer does right now. The board would not have jurisdiction over non-goal .
questions of state agencies.

1191 CHAIRMAN GARDNER asked what the amendment was really doing.

1192 MR. JOHNSON replied that the amendment is really doing what the law already
says to do. It is a codification of case law.
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CHAIRMAN GARDNER replied that it was a codification except that the board
would review the goal questions by the amendment and send them up.

MR. JOHNSON stated that was right.

MS. STOCKDALE stated that the language that is being inserted says that
orders of the boundary commission are to be appealed in accordance with
the provisions of the APA relating to judicial review of agency orders.
It could be construed since the language is not in the same bill that
this is an express exclusion of local government boundary commissions
from the LCDC process and review. She felt it was necessary to include
that language in Sections 4-6 to clarify that they would still be subject
to review by LCDC on goal issues.

There is one final question. On. the last page of the bill there is the
sunset clause. This would repeal the board effective July 1, 1983.

All that would leave then for review of the decisions that would be
coming under this board would be writ of review and the current APA for
state agencies. There would no longer be LCDC review of goal issues
because Section 26,has not been repealed. ORS 197.300, 305 and 315
provide for that so they would have to be affirmatively re-enacted 1f
the committee wanted to return to the status quo.

CHAIRMAN GARDNER stated that an amendment was necessary to say that the
goal issues were reviewable be LCDC.

MS. STOCKDALE stated that an amendment would be needed to affirmatively
re—enact those sections that have been repealed. It could just be left
alone with the hope that the next legislature will fix it.

REP SMITH asked why there was a repealer and a sunset.

MS. STOCKDALE replied that the senate committee adopted the sunset in
order to assure the counties that the legislature would review the
effectiveness and desirability of having the Land Use Board.

REP SMITH asked if continuation was anticipated.

MS. STOCKDALE stated that was her understanding from that committee.
The way it is drafted now, the legislature would have to take some affirmative
action to continue the board.

REP SMITH wanted to make sure that it was not anticipated that within that
period of time the body would develop such a body of law that nothing was
left to be decided. The sunset, then, is merely a review for the sake of

review.

MS. STOCKDALE responded in the affirmative.

REP RICHARDS stated that this was looking at substantial compliance and a
lot more validity in the land use picture at the end of that time.

CHAIRMAN GARDNER moved that Section 27, page 15, of the bill be amended
by deleting "January 1, 1980" and inserting "October 1, 1979".
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MR, JOHNSON stated that should also be done in Section 29.

CHAIRMAN GARDNER stated that the purpose of his motion was to get this
thing going a little earlier.

REP FROHNMAYER wanted to make sure this could be done. The board will
probably have to adopt or at least amend its rules and procedures under
the APA to deal with some of the finer matters given to it. He asked if
it would be able to do that by that time.

MR. JOHNSON replied that he did not think there was any problem.
MS. STOCKDALE stated that she thought an emergency clause would be needed.

/
REP FROHNMAYER stated that it would need an emergency clause and then an
effective date.for October 1.

MS. STOCKDALE stated that it was getting awfully close to the 90-days
effective date.

MR. JOHNSON stated that he did think there was a desirability in these
judicial type bills for a firm date. He suggested November 1.

CHAIRMAN GARDNER withdrew his motion.

He moved that in line 4, page 15 of the bill, "January 1, 1980" be deleted
and "November 1, 1979" be inserted. and that there be a corresponding amendment
in line 10, page 1l6.

In response to a roll call vote, the CHAIR declared the motion passed.
Voting aye: Bugas, Frohnmayer, Richards, Rutherford, Gardner. Voting no:
Smith. Excused: Cohen, Lombard, Mason.

REP RICHARDS asked what is was in the house rules that did not allow a
simple objection to be noted and the time not wasted in a mandatory roll
call.

CHAIRMAN GARDNER stated that he asked for a roll call because he was not suxre
where other members of the committee stood on the motion.

MR. JOHNSON stated that he was talking with 1000 Friends and League of
Women Voters about the provision with regard to the fixed term and removal
for cause. All are concerned about that because if a mistake is made in
the appointment process or if there is a personal conflict that develops,
the level of confidence between the referees and LCDC could breakdown.

He suggested as an alternative that no referee could be removed without the
concurrence of the governor and the commission.

REP RICHARDS stated that if removal for cause was not retained and that
measure of independence was not granted to the appeals board, she would vote
"no" on the bill.

REP FROHNMAYER stated that there might be something to the suggestion by
Mr. Johnson. The committee amended the bill to say "removal for cause" but
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it did not say who would do the removing or how the "for cause" hearing, if
any, would be conducted. The grounds that would constitute "cause" were not
specified. This has been left incomplete. He was not sure but what
requiring the concurrence of the governor and the commission wasn't adequate
protection. A similar thing was done on a bill involving education. He

was satisfied that that was sufficient protection.

REP RICHARDS asked Rep Frohnmayer if there were removal for cause precedent
elsewhere 1in- the body of law in Oregon and a general understanding of what
that term means.

REP FROHNMAYER replied that it is usually specified by statute or administrative
rule, although sometimes in very broad terms.

REP RICHARDS asked if there was a standard in the APA for removal for cause.

CHAIRMAN GARDNER asked who would determine what removal for cause was if the
language were left in.

REP FROHNMAYER replied that there would be a review in court.

CHAIRMAN GARDNER stated that LCDC would by rule determine what cause was and
then take action.

MR. JOHNSON stated that the way the bill was written, the governor would have
to remove the referee. Presumably the referee would have the right to a
proceeding and it would probably be a mandamus proceeding.

CHAIRMAN GARDNER asked who would determine by administrative rule what "cause"
was.

REP FROHNMAYER replied that no one would be necessary by administrative rule.

CHAIRMAN GARDNER asked if the governor would then determine what "cause" was
and the court would review upon the governor's determination.

REP FROHNMAYER stated that was right according to the way the bill is now
written.

CHAIRMAN GARDNER stated that it seemed to him that the committee needed to spell
out what "cause" was if it wanted to take care of Rep Richards' concern that
the board be independent.

REP BUGAS asked how that could be done. Would getting along with LCDC be one of
the requirements?

REP RICHARDS replied that she did not think it should be. There are any number
of people in the state who are qualified to serve on the board. She could
not buy the argument about making a mistake about competence.

MR. JOHNSON stated that the point he was trying to get across is that he had
the same problem when he was an Attorney General. A chief counsel would be
assigned to an agency. There was an occasion where he fully disagreed with
the agency. The agency said that it could not work with the chief counsel.

because it -did not like him and it did not have confidence in the work he
was doing.
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If the commission is receiving recommendations from referees it does not have
confidence in, the commission is, in effect, going to reopen the whole case
which will make it a much longer case.

He feels that by having to have concurrence of the governor and the commission--
including the back-up of the senate confirmation in the first place--Rep Richards'
concern is not well taken.

REP RICHARDS asked Rep Frohnmayer if this was essentially the same process,
why was there a pressing need to make the suggested change.

Rep Frohnmayer had stated that it was essentially the same sort of guality
check.

She did not understand the problem with "removal for cause".

REP FROHNMAYER stated that there were two problems identified. One is that any
removal for cause does require a hearing. The statute has been left silent

as to the hearing, the nature of the charges that constitute adequate cause,
and what happens to the person pending the proceeding for removal. All of
those under normal disciplinary statutes take up most of the statutes for a
given profession. He was saying that the concurrence of the governor and

the commission would accomplish the same objective without having to spend

a lot of time right now having to decide what would constitute adequate cause.

REP RICHARDS asked that counsel prepare a mechanism for removal for cause.

CHAIRMAN GARDNER stated that was a little broad. He asked if Rep Richards
had specific grounds.

MR. JOHNSON suggested the jsame grounds that employees are on on the merit
system.

REP RICHARDS stated that she would like to see that in writing, but it sounded
good. :

CHAIRMAN GARDNER stated that it was his intention, if possible, to take action
on the bill to send it out today. He asked if Rep Richards were satisfied
with that standard.

REP RICHARDS stated that she would like to see it. She asked for counsel to;
supply the committee with copies of the section Mr. Johnson had referred to.

REP FROHNMAYER stated that he wanted to try another way of resolving the issue.

He moved to further amend the bill by providing for removal of the hearings
officer upon concurrence of the governor and the commission.

CHAIRMAN GARDNER stated that Rep Frohnmayer moved that Section 2 of the bill
be further amended to provide for removal of a member of the hearings board
by concurrence of the governor and the LCDC commission.

REP SMITH asked if that would be a unanimous decision of the commission or a
majority decision.
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MR. JOHNSON stated that he thought since ‘it was phrased "by the commission" it
would require a majority vote.

REP FROHNMAYER stated that he amended his motion to make it by a unanimous vote
of the commission.

REP BUGAS stated that he thought this would get to an impasse.

In response to a roll call vote, the CHAIR declared the motion failed. Voting
aye: Frohnmayer. Voting no: Bugas, Lombard, Richards, Rutherford, Smith,
Gardner. Excused: Cohen, Mason.

REP RICHARDS suggested deferring action until the committee had a chance to
look at the section of the statute that provides for removal for cause.
CHATIRMAN GARDNER stated that the committee would take up again at 1:30 p.m.
and at that time he would like to have some language on grounds for removal
for cause that are in other places in the statutes and some alternate
proposals for concurrence of the commission.

It was his intention to resolve that issue at that time and then take
a vote on the bill.

CHAIRMAN GARDNER adjourned the meeting at 12:30 p.m.

Submitted,

2ol Eann

Pearl Bare
Committee Assistant
Exhibits
SB 142, Exhibit A,- Letter from Mental Health submitted by David A. Isom
SB 142, Exhibit B - Letter from Gerard S. Lobosco

SB 207, Exhibit A - Testimony of Lawrence Young

SB 435, Exhibit K Letter from Steve Schell submitted by Elizabeth Stockdale
SB 435, Exhibit L = Proposed amendments
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CHAIRMAN GARDNER called the meeting to order at 1:40 pm and opened the work session.

SB 435B - Relating to judicial review

ELIZABETH STQCKDALE, Legislative Counsel, statements were inaudible. She presented the
committee with pertinent ORS (Exhibit M, SB 435).

Questions and comments from Reps. Gardner and Bugas and Ms, Stockdale's replies
were inaudible,

REP. RICHARDS stated that she thought the latitude ought to be as broad as the comments
that were heard in committee, ORS 656.714 does that.

By two phrases that she has heard mentioned and comments from ORS 656.724, she believes
they should be court proceedings. The list could read (inaudible) or unfitness to
render effective service. That would be a combination of the grounds for cause in

ORS 656.714 to 656.724. ORS 656,714 would be grounds of incompetence. Unfitness to
render effective service could be added to the list on the fourth line of 656.714 and
subsection 3, which bars the right of review by court could be deleted.

Discussion between Reps. Frohnmayer and Richards was inaduible.

REP. RICHARDS stated ORS 240.465. The reason she recommended it was because it is
public record available easily to the public when it is on file (inaudible) ORS 240.075.
It was fine if the committee felt it was not necessary.

REP. RICHARDS moved that removal cause in SB 435 bé substituted as the language in

ORS 656.714, subsection (1), with the addition of grounds of incompetence and unfitness

to render effective service and that subsections 2 and 3 of that section be deleted.

Discussion following the motion was inaudible.

0195+ Hearing no objections, the CHAIR ordered the amendment adopted.

0197

0344

0355

0370

REP. FROHNMAYER moved that SB 435 as amended be sent to the floor with a "do pass”
recommendation and that it be printed engrossed.

Discussion following was inaudible.

REP. RICHARDS stated that she concurred with Rep. Cohen's requirement and believed that
the next session should take a careful look at the performance.

In response to a roll call vote on the motion to send SB 435 as amended to the floor
with a "do pass" recommendation and that it be printed engrossed, the CHAIR declared
the motion passed. Voting aye: Bugas, Cohen, Frohnmayer, Gardner, Lombard, Mason,
Richards, Rutherford, Smith.

HB 3121 - Relating to interest rate on judgment and decrees

The motion made to table HB 3121.
W

In response to a roll call vote the CHAIR declared the motion passed. Voting aye:
Bugas, Cohen, Gardner, Lombard, Mason, Richards, Rutherford, Smith. Excused: Frohnmayer.

SB 632A - Relating to legal rate of interest
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Testimony by Lee Johnson June 18, 1979

Senate Bill 435
House Judiciary Committee

The most vexatious area of 1itigafion confronting courts
and adminiétrative agencies are land use cases. This has resulted
in the development of confusing and sometimes conflicting legal
rules and inordinate delays. The delays have severely hampered
local government in making land use decisions which have substantial
public impact and generally thwarted the land use planning process.
The costs of housing and commercial projects have been magnified
to a prohibitive level because of these delays. Much of this
delay results from the procedural morass in which land use litigationl
is conducted. The purpose of Senate Bill 435 is to bring about an
orderly and expeditious process for the resolution of land use issues.

The solutions propésed in the bill are to a degree novel
and complex. The reasons for the complexity are embodied in the
land use planning process. In the first place, we are dealing with
a process which contains elements of legislative policy-making by
politically acéountable bodies, and is also administrative and
quasi-judicial. In Fasano the Oregon Supreme Court held that many
land use decisions which heretofore were deemed to be legislative
are now quasi—judicial. The Court has left unanswered where the
line between legislative and quasi-judicial lies. Furthermore,
even though thé Court has delineated certain types of decisions
as quasi-judicial, it cannot be ignored that such decisions
also appropriately retain elements of political policy making.

The simplest zone change usually involves the weighing of competing

public concern.
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Larduse planning is further complicated by the multi-
layered decision process. First, there is the decision at the
local level. Here, the process is often two-tiered involving the
city or county planning commissions and the respective governing
body. Iﬁ the metropolitan area, we have_another layer in the
'Metropblitan Service District. Coupled with these tﬁo elements,
LCDC plays a major fole in the land use decision process. Cities,
counties and other governmental bodies can.appeal any local land
use decision to LCDC on the grounds that it is inconsistent with
LCDC goals. Private parties, however, can only appeal certain
decisions to LCDC. For example, a private party can appeal a zone
change but not a subdivision approval.

Superimposed o#er this elaborate pianning agency structure
is judicial review. The most common form is the writ of review to
the circuit court. The scope of writ is generally limited to a
review of the record, but evidence can be faken with regard to such
questions as standing, adequacy of the record and ex pérte contacts.
Writ of review is the appropriate remedy for raising the Fasano
issues: i.e., was there adequate notice, hearing, findings of
fact and law, and did the local governing body adequately consider
the publiﬁ interest and whether there is other available land.

The writ can also be used to attack a local land use decision on
the grounds it violates LCDC goals. Thus, in effect the circuit
cour£s have concurrent jurisdiction with LCDC over LCDC goal issues.
"Indeed, in some cases the circuit court has exclusive jurisdiction
over LCDC goal questions because of the limited right of appeal

to .LCDC. afforded private parties under ORS 197.300.
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The circuit court decision in a writ of %eview case is subject
to appeal to the Court of Appeais with discretionary review by the
Supreme Court. It should be noted that since the scope of the review
is on the record, the circuit court's findings generally are not given
weight by the appellate courts. |

If the local land use decision is legislative, then the
appropriate remedy is by declaratory judgment. This interjects

another complexity because often it is difficult for the litigants

to determine whether a decision is legislative or quasi-judicial.

In some instances, the party seeking judicial review files both a writ
of review and a declaratory judgment action.

Finally, there is one other avenue of judicial review
available. If a'party appeals to LCDC, then the Commission's decision

js subject to appeal under the Administrative Procedures Act, ORS

chapter 183.

This procedural nightmare 1is further complicated by the
fact that Fasano and LCDC goal issues often overlap. To illustrate,
failure to provide adequate notice or hearing may Violate Fasano,
and likewise would be a violation of Goal 2 of the LCDC goals.

A final, and probably the most important concern, is that
the present system violates sound administrative law principles.
Under Senate Bill 100 LCDC was vested by the legislature as the
state land use planning agency with the policy making function of
developing statewide goals. However, these goals like any statement
of policy and law require interpretation. Indeed, it is in the
process of interpretation and application that the goals will take
on flesh and substance in governing the day fo day planning decisions

of other governmental bodies. It should scem apparent that
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interpretation and construction of the goals should properly be

the function of LCDC since it is the agency vested initially with
the task of drafting and implementing the goals. Under the existing
process, this is not always true. A party can allege violation of
an LCDC goal in a writ of review proceedlng, and the court must

then interpret the goal often w1thout benefit of any previous
dec151on by LCDC. Thus, instead of LCDC performlng its role as the
state's land use planning agency, the courts are compelled to take
on this task -- a role which courts are singularly unfit to perform.
Such a procedure not only leads to incongruous and conflicting results,
but creates cases which are difficult and.time—consuming for the

courts to decide. It would be more desirable that LCDC initially

- interpret its own-goals. The courts would then confine its review

of LCDC's decision to determine whether the interpretation was

consistent with the 1énguage of the goal and is consistent with

LCDC's authority.

The procedural principlés embodied in Senate Bill 435 are
to consolidate all issues in land use cases in a single administrative
proceeding. The bill establishes a Land Use Board of Appeals which
will have both quasi-judicial authority and will also act as the
hearings referee. The Board consists of é chief hearings referee and
such other refereeé as the Governor may app;int. The referees must
be members of the Bar.

Under the bill, the Board has exclusive jurisdiction to

review all land use decisions, whether legislative or quasi-judicial

in nature. If the decision involves issues other than the LCDC,

--the- referee hears the case and enters a final order exther afflrmlng, R
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the referee would be guided by judicial prggg%éht and would perform .
essentially the same functions that a circuit court judge does in a
writ of review or declaratory judgment action. If the case involves

an LCDC goal issue, the referee prepares recommended findings of fact
and conclusions of law. The litigants may prepare exceptions.

The case is then submitted to LCDC for final decision on the goal issue.
Parties may appeal any final decision by the referee or LCDC to the
Court of Appealsvin the same manner as other_administrétive appealé;

In order to expedite this review process, the Board and
LCDC are placed under tight deadlines.

(1) The notice of intent to appeal must be filed within
20 days of the local government decision. | , |

(2) The record must be submitted to the Board within
20 days unless ah extension is grantéd. |

(3) The appealing party must submit his petition and
brief within 20 days of receipt of the recorxd.

(4) The Board and'the Commission have 90 days from the
filing of the petition to render a final decision.

It is the position of the Governor's Office that SB 435
will substantially improve both the quality and the manner of
disposition of land use litigation in the following particulars.

(1) The bill reduces the present procedural complex into
a single adminsitrative proceeding in which all issues must be
raised and promptly disposed of.

(2) It requires that LCDC goal issues will be initially
decided by the Commission.

(3) It provides for an expeditious time table for handling

- of land use decision at the administrative level.

(4) Under the bill the issue presentcd for judicial reViow_

“ will be presented in an orderly straightforward manner, thus

expediting judjcial resolutjion, (A
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SENATE BILL 435 (B-ENGROSSED)
WRITS OF REVIEW

BEFORE HOUSE COMMITTEE ON JUDICIARY
A GENERAL OVERVIEW

Project

Senate Bil1l 435 was originally a Law Improvement Committee (LIC) project.
The LIC is a statutory committee established by the legislature to
review areas of the law deemed to need comprehensive evaluation. In

the past, the LIC has revised the insurance laws, forestry laws, banking
code, probate code, etc.

Specific projects are undertaken by the creation of special advisory
committees appointed by the LIC which receive staff assistance from
Legislative Counsel's office.

Writ of Review

The Writ of Review is of English common-law origin and has been carried
over to the American legal system. It is a limited-purpose writ whereby

a court can demand of a lower tribunal or decision-making body that certain
items be brought before it for review on the existing record (it does

not result in a new trial with new evidence, witnesses, etc.).

It became embodied many years ago in what is now ORS Chapter 34. Over the
years, either by reference to Writ of Review in the statutes or by ex-
press reference to ORS Chapter 34, it became a convenient vehicle for use
by the legislature in attempting to provide for some level of judicial
review of actions by prescribed administrative bodies even though tra-
ditionally or logically it was not really the appropriate remedy.

In more recent years, most of the attention to the statutes and procedures
specifically describing the writ have involved land use cases and appeals.

Advisory Committee Makeup

The members of the Advisory Committee (the Committee) are all lawyers from
varied backgrounds and areas of the state. Two (the Chairman and Vice
Chairman) are also members of the LIC. The Committee consisted of a
circuit judge, a district court judge, a county counsel, a deputy city
attorney, a law professor, two practicing lawyers--one of whom is also a
former member of LCDC--and one attorney engaged in business and no longer
in the active practice. Areas represented included Southern Oregon, Central
Oregon, the mid-Willamette Valley as well as the metropolitan Portland area.
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Meetings

The Committee held monthly meetings over a two-year period, all public
notices given to interested and affected persons from an established
mailing Tist. A1l of the meetings were held in the Capitol building in
Salem. Members of the public and other interested groups and persons
were encouraged to appear, submit memoranda, and provide input to the
Committee. Among those appearing were the homebuilders, Legal Aid,
1000 Friends and League of Women Voters. The Committee also met with

a justice of the Oregon Supreme Court and with the court administrator
of the Oregon Court of Appeals.

Project Objective

The Advisory Committee was charged with the task of reviewing and evaluating
all of the Oregon laws dealing with the Writ of Review and to determine
to what extent these laws should be continued, repealed or modified.

THE BILL

The 29 sections of the B-Engrossed Bill can be grouped in three categories:

1) Section 1-12 relate to land use cases. Because of the signifi-
cance of these sections, they will be highlighted separately below. The
Committee established a separate procedure for review of land use cases
in lieu of the writ.

2) Section 13 eliminates the use of the writ as an alternative
appeal route to the circuit courts for decisions of the Oregon District
Court. Because the District Courts are now courts of record in this
state and appeal is available directly to the Oregon Court of Appeals
from its decisions, the continuation of the writ, with its potential for
misuse and duplicity, appears no longer justified. This section also
specifically adds "unconstitutionality" as a basis for review where the
writ otherwise is appropriate.

3) Section 14-29 relate to other provisions of Oregon law where
reference to the writ is made. Each of these areas was considered
separately and appropriate recommendations made. Basically, it was the
Committee's opinion that judicial review would be simplified and expedited
in most cases if it was done by appeal to the Oregon Court of Appeals under
procedures comparable to the Administrative Procedures Act (ORS Chapter 183)
for appeals from most state agencies.
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Legislative Procedure

Following the introduction of the original Bill, numerous work sessions
were held involving a Senate subcommittee, Legislative Counsel staff,
members of the Writ of Review Committee, LCDC, the Attorney General's
office, Lee Johnson of the Governor's staff who reflected upon his
experience both as the Attorney General and as a Judge of the Court of
Appeals, builders and developers, cities and counties, 1000 Friends of
Oregon, Chief Judge Herb Schwab of the Court of Appeals and his Chief
Administrator and others.

Senate Bill 435 B-Engrossed is a result of that collective input, while
not 100% satisfactory in all of its aspects to everyone, it does reflect
a compromise concensus.

Among the fundamental concerns of the Writ of Review Committee with regard
to land use cases were:

—

Simplification. Have one level of administrative decision
making and one of judicial review.

Accelerate the final decision; reduce the time involved.
Reduce the costs involved in obtaining a final decision.
Maintain or improve the quality of the final decision.
Improve consistency and uniformity.

G whN
— et e e S

SB 435 ( B-Engrossed) would meet all but the first of the Writ of Review
Committee's objectives.
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WASHINGTON COUNTY

ADMINISTRATION BUILDING — 150 N. FIRST AVENUE
HILLSBORO, OREGON 97123

BOARD OF COMMISSIONERS June 15, 1979 DANIEL O. POTTER

MILLER M. DURIS, Chairman
JIM FISHER, Vice Chairman
VIRGINIA DAGG

COUNTY ADMINISTRATOR
ROOM 418
(503)648-8676

Representative Norm Smith
Room H-470

State Capitol Building
Salem, Oregon 97310

Dear Representative Smith:

It would appear that LCDC may impose conditions on Washington
County under the provisions of ORS 197.252 which will require
the application of state-wide goals 3 (agricultural) and 4
(forestry) to the issuance of building permits.

The County is concerned that such a requirement would be ex-
tremely difficult to administer and will result in litigation
over the definition of a "land conservation and development
action” as that term is undefined in ORS 197.252.

It is our opinion that it was not the intent of the legislature
to require the application of any goal to ministerial acts such
as the issuance of a building permit.

Failure of the legislature to define the term will result in an
expensive delay in our planning process to update our comprehen-
sive framework plan for acknowledgement by LCDC. i
Therefore, enclosed is a tentative proposed amendment to Senate
Bill 435. The Board of County Commissioners will consider final
action on the proposed amendment Monday morning. I anticipate
that Greg Hathaway, County Counsel, and Larry Frazier, Planning
Director, will be in attendance at the judiciary committee's
hearing Monday afternoon to discuss the Board's proposal.

We would appreciate your thoughts and your consideration of the
proposed amendment.

Sincerely,

Daniel 0. Potter
DOP;GSH: 1h County Administrator
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WASHINGTON COUNTY'S TENTATIVE PROPOSED AMENDMENT TO
B-ENGROSSED SENATE BILL 435

On page 7 of the.B—Engrossed Bill, after line 6, insert a
new paragraph (c) to read as follows: -

"{(c) As used in this subsection, 'land
conservation and development action' means
a discretionary action by a county or city
involving a proposed development of land
requiring a public hearing pursuant to
state or local law."
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Proposed amendments to B-Eng. SB 435
Submitted by: Jim Allison June 18, 1979.
TO: House Judiciary Committes.

1--0n page 6, 1lines 36 to 40, (ORS 197.252) define term
"land conservation and development action.”

2--On page 7, of the B-Bhg. bill, after line 15, add the
following two sectionss$
" (4) Prior to imposing conditions upon 4 oity or county
as provided in subsection (1) of this section, the commission
shall notify the county or clty of the proposed conditions and
shall conduct a public hearing prioy to making the required
findings. Notice of the hearing shall‘be given in & manner

provided by law. (or in a manner estsblished by the commission..

(6) The duties of the commission in this section shall not
be delegated.’
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To: House Judiciary Committee
From : Allen L. Johnson
Re: SB 435 -- Land Use Board of Appeals

Date: June 18, 1979

I respectfully submit these comments as my personal observations
and recommendations concerning Senate Bill 435. They do not
represent the views of any person or organization with which I
am affiliated.

As a matter of background, I am an attorney with a Eugene law
firm. I have represented both developers and opponents of
development in land use matters. At present, I serve on the
Continuing Legal Education Committee of the Oregon State Bar

as well as on the executive committee of the Bar's section

on Real Estate and Land Use. I am also a member of the Admini-
strative Law Section of the American Bar Association.

For the past two years, I have spent from half to three-quarters
of my time processing land use appeals as a contract hearings
officer for the Land Conservation and Development Commission.

Because SB 435 affects me personally, I do not offer an opinion
on whether it should pass. The purpose of this memorandum

is to identify and attempt to solve certain serious problems
with the bill as adopted by the Senate.

Independence:

As drawn, SB 435 would radically politicize review of land
use decisions. At present, local land use decisions are
reviewed either by the courts or by the semi-autonomous LCDC.
The same is true of state agency decisions affecting land use.

SB 435 places initial review of local land use decisions in

the hands of five administrative officers whose salaries and
job security are made subject to the "pleasure" of the

chief political officer of the state. Such a system triply
undermines the integrity of the quasi-judicial administrative
process. It creates a basket of patronage plums that would
tempt a philospher-king. It places intense pressure on the
hearings officials to reach decisions that will please their
patron. And, even if the governor and the referees are blameless
in fact, it creates an appearance of impropriety and unfairness
to parties and the public.

At the very minimum, the officials should be appointed for
fixed terms, subject to removal only for cause, and their
salaries should be made uniform and not subject to reduction
during their terms of office.
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These limitations would be consistent with good administrative |
law practices and with the powers of the legislature, The

United States Supreme Court has ruled that while Congress may

not limit or participate in the President®s decisions to remove
cabinet and other officials whose duties are primarily "“executive®
in nature, it may impose limits on the removal of guasi-judicial
officers, saying:

"The authority of Congress, in creating quasi-
legislative or quasi-judicial agencies, to require
them to act in discharge of their duties indepen=
dently of executive control cannot well be doubted;
and that authority includes, as an appropriate
incident, power to fix the period during which they
shall continue, and to forbid their removal. except
for cause in the meantime, For it is quite evident
that one who holds his office only during the pleasure
of another cannot be depended upon to maintain an
attitude of independence against the latter's will."

" Humphrey's Executor v, United States, 295 U.S. 602,
627-29, 55 S Ct, 869, 79 L Ed 1611 (1935).

I have found nothing in Oregon case law to suggest that the ne
legislature does not havée the same authority. The model for

an amended SB 435 might be the State Merit System Law, ORS
Chapter 240. Adapting ORS 240.065-075, I have redrafted

Section Two of SB 435 as follows: ’

~SECTION 2. (1) There is hereby created a Land Use

Board of Appeals consisting of not more than five

members appointed by the Governor subject to confir-

mation by the Senate in the manner provided in ORS

171.560 and 171.570. The board shall consist of a

chief hearings official and such other hearlngs off1c1als as
the Governor con31ders necessary,

(2) Members of the board shall be app01nted for
terms of six: years, except that the members first appointed
to each position shall serve in the following manner:

~ (a) The chief hearings official shall serve for
a term ending June 30, 1983.

(b) The next two hearings officials to be appointed
shall serve for terms ending June 30, 1982.

(c) The next two hearings officials to be appointed
shall serve for terms ending June 30, 1981.

(3) Each member shall be appointed for a term
ending six years from the date of the expiration of
the term of that member's predecessor, except that
a person appointed to fill a vacancy shall be appointed
for the remainder of the term.
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(4) Members shall be and remain during their service
members in good standing of the Oregon State Bar.

(5) Members shall be paid in accordance with the
provisions of ORS 240.240 at salary and benefit
levels established by the Governor to be reasonably
commensurate with those of circuit court judges,
except that the chief hearings officialmay be paid
an additional amount not to exceed in excess

of the salary levels of the other hearings officials.

(6) A member of the Board shall be removable by
the Governor only for cause, after being given a
copy of the charges and an opportunity to be heard
publicly on such charges before the Governor. A
copy of the charges and a transcript of the record
of the hearing shall be filed with the Secretary of
State.

I use the term "official" because the term "referee" is simply
not accurate. A referee is an official to whom a question

is referred by a court or other body. See ORS 17.705-765.

An even more accurate term would be "Appeals Officer,”™ because
these officers will not normally be conducting contested case
hearings but will be deciding cases based on the record, briefs,
and oral argument.

An alternative approach would be to make the hearings officials
subject to the procedural provisions of the State Merit System
Law, with no set terms of office. This type of arrangement

would encourage the development of career professional hearings
officials and would assure them the kind of independence that

was contemplated in the draft bill attached to the final report

of the Legislative Counsel Committee's Subcommittee on Admini-
strative Procedure Act. The untitled bill would create a hearings

bureau.
.

Delay:

SB 435 does nothing significant to reduce the delays which are
part of the land use appeals process today. Those delays have
less to do with how rapid review is at each level than with
how many levels there are. The LCDC has issued final orders
in all cases filed in 1978, but many of those will be appealed
to the Court of Appeals, and from there to the Supreme Court,
which is accepting review of land use cases all out of proportion
to their number. Under the present system, there are three
levels of appeal whether the parties start in circuit court,
with a writ of review, or before LCDC under ORS 197.300. SB
435 preserves the three levels. It simply reduces the number
of routes.

My suggestion here is that the court of appeals be cut out of
the land use appeals ladder. It has no lack of other things
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to occupy its time. The Oregon Supreme Court, on the other
hand, has a relatively open agenda. It also has judges with
national reputations in land use and administrative law.
Oregon's land use law is still developing rapidly and will
continue to do so for some time to come. It is important ;
public law of the kind the Supreme Court ought to be occupying
its time with, at least for the next few years.

I have two suggestions. One would be to give the Supreme
Court discretionary review of final decisions of the

Land Use Board and LCDC on appeals under SB 435 The
other would be to make review mandatory. n

Mandatory review could be provided for by substituting the
Supreme Court for the Court of Appeals in Section 6a of SB
435. Discretionary review could be accomplished by allowing
the Supreme Court to refer an appeal to a panel of the Court
of Appeals or by making the Land Use Appeals Board a court
of equal dignity with the Court of Appeals.

In my view, the best solution would ‘be a land use court
subject to discretionary review by the Supreme Court. The
land use court could be reguired to refer goal questions to
the LCDC, ‘just as federal courts currently refer cuestions
within the expertise of federal agencies to those agencies.
That solution, however, will no doubt have to await another
session of the legislature.

Thank you for your consideration of these suggestions.
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On page 2, line 1, delete "except as provided in section 6
of this 1979 Act."

On page 2, line 3, delete "4 to 6" and insert "4 and 5".

On page 2, line 15, delete "4 to 6" and insert "4 and 5".

On page 2, line 19, delete "4 to 6" and insert "4 and 5".

On page 3, line 9, delete "4 to 6" and insert "4 and 5".

On page 3, lines 21-22, delete "and those previously issued
by the commission”.

On page 3, line 23, delete "and the commission".

On page 3, delete lines 25 through 41, and on page 4, deléte
lines 1 through 9, and insert:

"SECTION 5: (1) After the board has reviewed the land use
decision it shall prepare a final order affirming, reversing or
remanding the decision.

(2) The board shall reverse or remand the land use decision
under review only if the board finds that the city, county or
special district governing body: |

(a) Exceeded its jurisdiction;

(b) Failed to follow the procedure applicable to the matter
before it in a manner that prejudiced the substantial rights of
the petitioner;

(c) Made a decision that was not supported by substantial

. evidence in the whole record;

SB 435
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(d) Improperly construed the applicable law; or

(e) Made a decision that was unconstitutional.

(3) Final orders of the board may be appealed to the Court

of Appeals in the manner provided in section 6a of this 1979 Act."

On page 4, delete lines 10 through 41 and insert:

“SECTIONvG. If a petition for review is filed with the board
alleging that a comprehensive plan provision or a zoning, subdivision
or other ordinance or regulation is in violation of the state-wide
goals, and the‘commission has received a request from the city or
county which adopted such comprehensive plan provision or zoning,
subdivision or other ordinance or regulation asking that the
commission grant a compliance acknowledgement pursuant to subsection
(1) of ORS 197.251, the commission may suspend its consideration
of the request for compliance acknowledgement until the board has

issued its final order pursuant to section 5 of this 1979 Act."

On page 5, delete lines 1 and 2.

SB 435
Proposed Amendments 2
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3, delete "4 to 6" and insert "4 and 5".
6, delete "4 to 6" and insert "4 and 5".
7, delete "4 to 6" and insert "4 and 5".

35, delete "4 to 6" and insert "4 and 5".

13, delete "4 to 6" and insert "4 andv5".

19, delete "4 to 6" and insert "4 and 5".

1, delete "4 to 6" and insert "4 and 5".

15, delete "4 to 6" and insert "4 and 5".

page 10, line 2, delete "4 to 6" and insert "4 and 5".

page 10, line 10, delete "4 to 6" and insert "4 and 5".

Propoged Amendments
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‘Testlmony of Michael H. Marcus

Director of Litigation
Legal Aid Service, Mult. Bar Assn.

Tune &
Mareh—34, 1979

The sole concern of my testimony is Section 13 of SB 435, Fﬁloj
lines X\lnd &, which codifies the Court of Appeals opinion
in Hoffman v. French, 36 Or. App. 739 (1978), review qranted
by eliminating the writ of review as a device to review district
court errors.

My nine years of legal services experience convinces me that

nonwealthy litigants -- meaning those unable to afford $1500 to
$2500 -~ are unable to use an appeal to correct district court
errors. Even with 1977 amendments permitting waiver, reduction,

or limitation of appellate undertakings, bonds which are adequate
to protect both parties given. normal appellate delays are beyond
the reach of most litigants, and attorney fees on an appeal are
unavoidable for those who are not poor enough to quallfy for

~legal aid.

The writ of review should bc rolnstated as a parallel

‘device for the review of district court error because it makes

review  available tc the nonwealthy by drastically decreasing
the expense of review:

1. By permitting the resolution of review in

a matter of a few weeks instead of the many
“months normally consumed by an appeal, the writ
renders a much smaller undertaking sufficient
- to protect both sides pending resolution of
-the legal controversy;

2. Because a writ proceeding, as a device for
the review of district court error, amounts to
a motion hearing in circuit court, the expense
of legal representation is much lower than for
a typical appeal.

Bonding practices and rising legal expenses have simply
put appeal beyond the means of the nonwealthy litigants who
comprise the majority of individual district court litigants.
Retaining the writ of review as an appellate device will
go far in preventing wealth from being a prerequisite to fair
access to the legal system.

Accordingly, i'requeét that SB 435 be amended to read,
in pertinent part:

Section 13. ORS 34.040 is amended to read:
34.040. The writ shall be allowed in all cases where
"the district court, inferior court, officer, or tribunal

other than an agency as defined in subsection (1) of ORS 183. 3]0_

in the exercise of Judlc1al or quasi-judicial functions appears
to have: :

* & % %
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1000 FRIENDS OF OREGON

PROPOSED AMENDMENTS TO SENATE BILIL 435

B—EHWSROSSED
JUNE 19, 1979
On page 2 of the printed bill, line 31, substitute "30"

In line 35, delete "$200" and add: "$50 and a deposit
for costs of $150."

"In line 36, after the word "fee," add "and deposit."
On page 3, at the end of line 19, add: "The deposit'

required by subsection (4) of this section shall be applied

to any costs charged against the petitioner."
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Hon. Mark Gardner, Chairman
House Judiciary Committee
Oregon House of Repreasentatives
Capitol Building _ ‘
A Salem, Oregon 97310

Re: B-Engrossed SB 435.

Dear Rep. Gardner:
{

At the request of Rep. Frohnmayer, | am forwarding herewith
proposed amendments to B-Engrossed SB 435, Further, [ would like
to take this opportunity to summarize my testimony before the Commit-
tee yesterday afterncon. | would appreciate it if this letter could be
made part of the record and made avaulable to the members of the
Committee.

First, some background, The City of Salem and the League of
Oregon Cities supported the original SB 435, which provided for
elimination of the circuit court-review of land use actions and sent
them directly to the Court of Appeals. That support was based upon
the premises that the existing system is too complex and inefficient,
and that land use appeals are too important to be placed’in the hands
of a non-judicial body. Specifically, it was our concern that I.CDC
be taken out of the adjudicatory process.

Why get LCDC out of the process? We'believe there are three
good reasons. _

First, LCDC has been devoting an ever-expanding majority of
its time over the past two years to land use appeals. Next year LCDC -
will face some 240 comprehensive plans clamoring for acknowledgement.
That number includes Oregon's larger cities and counties with the most
controversial plans. LCDC will simply not have time to do justice to
both its legisliative and quasi-judicial roles,
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Secdnd, LCDC has, in the past, demonstrated a disturbing
tendency to use contested cases for making major shifts in policy.
We believe that new policies should be adopted through the ruie-
making process with fuller opportunity for citizen input and without
the unsavory appearance of changmg the rules after-the game has
started. :

Third, although.it is probably not legally wrong, itis
contrary to the-Oregon philosophy of separation of powers and
checks and balances to have the same individuals write the rules
and then decide contested cases under them. One of the more
obvious vices inherent in such a scheme is the opportumty for
rule-makmg in the guise of adjudlcatlon

With that background, Iet me stress that we still .support the
basic concapt.inherent in SB 435, While the Land Use Board of
Appeals would not be a part of the judicial branch of government
it is a-legally trained quasi-judicial body having the necessity for
developing considerable expertise and uniformity ir. the applica-
tion of the law to land use cases. We believe only that SB 435 does
not go quite far enough, _

Several of the witnesses before your Committee decried the
splits of jurisdiction and forum shopping which go on under the
present system. That will not end with B-Engrossed SB 435,

Just about any land use case can be said to involve LCDC Goal
issues. The canny appellant will phrase-his appeal to include’
both procedural and goal-related challenges, thus earning two
hearings before two bodies, one of which is a lay commission with
a demonstrated propensity for policy making under the guise of
adjudication. At best, the bill does nothing to reduce L.LCDC's
staggering workload.

The amendments forwarded with this letter on behalf of the
League of Oregon Cities accomplish only one change in the bill.
They transfer jurisdiction for all land use appeals to the Land Use
Board of Appeals, leaving LCDC as the rule-making body which
sets policy and reviews comprehensive plans for acknowledgement.

One other matter of concernto us was raised by the testi—
mony yesterday. That is the two-fold concern of obtaining administra-
tive law judges who are both competent and independent. A
reasonable salary should insure the most competent and qualified
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applicants; tenure providing for removal oniy for cause should
produce independence. Without proposing specific amendments to
subsection (1) of Sectlon 2, we suggest the Committee carefully
review all optlons for' revision of that subsection.

Finally, let me express my thanks for your attention,
courtesy and conmderat:on,

Yours very truly, '

"William G. Blan
Assistant City Attorney

WGB: ss
cc: Michael Huston
Crace Crunican

I
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PROPOSED AMENDMENTS TO
B-ENGROSSED SB 435
6/19/79 - L.eague of Oregon Cities
 On page 2, line 1, insert a period after "petitions" and
~ strike the remainder of the.line. ' '
On page 3, strike lin'es 25 throu'gh 38.

o On pag'é 3, line 39, strike "(4)" and insert " (1)" in it's
place. o » .

On page 4, strike line 6 in it's entirety.

On page 4, line-7, insert at the beginning of the line
¥ (b) The board finds that".

On page 4, delete lines 10 thlrough'lﬂ.

On page 5, delete lines 1 and 2.

On page 7, line 13, strike "§f' and inserrt Y6a" in it's place,
On page 7, line 19, strike "6" and insert "6a" in it's place.
On pagé 8, line 1, strike "g" and insert "6a" in it's place.
On page 8, line 15, Strike 6" and insert 62" .in it's place.

On page 10, line 2, strike "6" and insert "6a" in it's place.

On page 10, fine 10, strike "6" and insert "6a" in it's place.

-

(3
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COUNTY COUNSEL
Michael D. Montgomery
Scott H. Parker

ASSISTANT COUNTY COUNSEL
Keilth Kinsman
Beth Blount

June 20, 1979

House Judiciary Committee
State Capitol
Salem, OR 97310

Dear Committee Members:

The Association of Oregon Counties (AOC) submits for the
Committee's consideration the enclosed proposed amendments
to the B-Engrossed SB 435. These amendments are submitted
because, while AOC favored the original version of SB 435
and is in agreement with its basic thrust, streamlining
the process of resolving land use disputes, we feel that
the present version of the Bill is a poor solution to the
problemn.

The major flaw in the amended version of SB 435 presently
before the Committee is that it would set up a system in
which the Land Conservation and Development Commission
frequently would be making quasi-judicial decisions. The
proper role for the Commission is the development of brcad
land use policy and the general interpretation of the
state-wide goals. This function can and should be performed
through the rule-making and acknowledgment processes. The
Commission should not be in the business of applying the
goals to individual land use decisions; that is the respon-
sibility of local government bodies. The present Bill has
the result of giving this responsibility and power to the
Commission.

Under the B~Engrossed version of the Bill the Commission
would decide questions relating to the application of the
goals while the new Land Use Board of Appeals would handle
other land use questions. While on its face this scheme
may appear to focus the Commission towards policy decisions,
experience and common sense make it clear that things will
not work out that way in practice! The fact is that almost
any land use decision down to the smallest zone change may
involve questions (or allegations) concerning the proper
application of the goals. Very few challenges to the land
use actions of local governments do not include allegations
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that one or more goals have been violated. Therefore, the
result of the passage of this Bill in its present form would
be that the Commission would be constantly reviewing quasi-
judicial land use decisions of local governments. AOC would
prefer that such decisions be left in the hands of local
governments subject to review by the Court of Appeals, as
proposed in the original version of this Bill. (For an
excellent discussion of this and related points, see the
attached copy of a letter from Steve Schell to the Senate
Committee on Trade and Economic Development.) Failing that,
it is preferable that the new appeals board, rather than the
Commission, make such decisions. That would be the effect
of the amendment we prcpose.

Our amendment would remove the Commission from the role of
deciding contested cases which involve the state-wide goals.
Instead, the new board would make decisions on all contested
land use issues, including those involving the goals. This
change would eliminate one level of review of land use
decisions, which is consistent with the goal of the Bill.

In addition, it would restrict the Commission to its proper
function of setting general policy through rule-making and
the acknowledgment process. This is far preferable to the
proposal currently before this committee.

We would also like to briefly respond to the suggestion of
1000 Friends of Oregon that the $200 filing fee be reduced
or eliminated. There is a good reason for retaining this
feature of the Bill. On the filing of a notice of intent to
appeal, the local government body is required to collect,

- prepare and transmit the entire record of the contested

proceeding. If the party filing the notice then decides to
drop the appeal, the local body will have expended its time
and effort for no reason and with no compensation. The
filing fee provision answers that problem. It will dis-
courage frivolous appeals and compensate the local government
in the event they do occur.

Your careful consideration of this proposed amendment is

-appreciated.

Sincerely,

N

Scott H. Parker
County Counsel

SHP /MJ : bk
cc: Steven R. Schell

Robert E. Stacey, Jr.
Gordon G. Fultz
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Senate Committee on Trade ) ETM R T
and Economic Development

"State Capitol

Salem, Oregon 97310

Reference: 8B 435 -- Conceptual Approval of Board
of Appeals

Gentlemen:

At your last meeting, you approved in concept the
creation of a Board of Appeals within the LCDC to handle appeals

from all local government decisions dealing with land use. My
impression is that the approval might have been founded on
mistaken policy assumptions. At least from one vantage point,

that of a practitioner, a former member of the LCDC, and a

member of the Writ of Review Subcommittee that drafted the
original SB 435, creation of a Board of Appeals is not a solution
to the problems in this area for several reasons.

‘ 1. It upsets the balance between state and local
government. Senate Bill 100, as adopted in 1973, was a care-
fully crafted compromise between state and local govenment.
The state was supposed to provide policy statements and local

- governments were supposed to carry out those policy statements
through comprehensive planning and zoning ordinances. The new
state administrative agency would not review permit type deci-
sions raised by individual persons. You may recall that the
State Senate passed SB 100 by a relatively close vote, and the
House was informed that the carefully crafted compromise could
be torn asunder if the House changed a comma in the Bill, so it
did not. The Board of Appeals proposal undermines this care-
fully crafted compromise. '

/ 2. The Board of Appeals proposal will not result in

any time savings. By cutting down the number of layers of appeal,
the Writ of Review Subcommittee intended to speed up the process.
The Board of Appeals proposal merely takes away the Circuit

Courts and substitutes in their place the Board of Appeals.

Thus, there will be little, if any, time savings because the

House Committee on Judiciary
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issues will still be heard by two bodies, namely the LCDC and
the Board of Appeals.

3. The proposal does not follow the principle of
having only one executive-legislative decision and only one
court review of that decision. A major tenant of the Writ
of Review Subcommittee's effort in SB 435 was to eliminate
multiple review in as many situations as possible. Because the
Board of Appeals is merely a substitute for the Circuit Court,
this is not accomplished.

_ 4. The proposal will result in increased litigation.
The Board of Appeals, being merely an administrative body, will
not give sufficient certainty to land use decisions, and there-
fore will result in increased litigation and appeals. Appoint-
ment of legally trained personnel at top Hearings Officers' |
salaries will not solve this problem. It is solved by court
review.

5. The number of appeals before the LCDC will not
be reduced. The Board of Appeals proposal does not in any way
1limit the number of decisions having to go before the LCDC, a
group of unpaid citizens, most of whom are not legally trained.

6. The proposal does not cut down on the costs of
litigation. In addition to petitions and other pleadings and
motion practice as well as hearings, there will be three briefs
and quite possibly three arguments, one before the Board of
Appeals, one bhefore the LCDC and one before the Court of Appeals.
While most lawyers are willing to defend their clients down to
the clients' last dollar, it seems patently unfair to the client
to engender so much litigiousness.

What is the solution to these problems? As to the
above problems, it appears that SB 435 as drafted is a far
superior solution. The three major problems raised by opponents
to the present draft of SB 435 are: (1) it would increase tle
workload of the Court of Appeals by possibly 50-200 cases per
year; (2) the Court of Appeals would not receive a "clean
record"; and (3) +the LCDC would not participate adequately in
policy decisions and interpretation of the goals.

As to point (1), representatives of the Court of
Appeals have admitted that from a theoretical point of view it
is better for all decisions to go to the Court of Appeals,
because review process is, in fact, an "appeal." While there
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would be some increase in the workload of the Court, with the
number of decisions coming down, the LCDC's increasing use of
rules, and the publication of policy papers by the LCDC, it is
suggested that the Court of Appeals workload will not be
increased dramatically by SB 435 as drafted.

As to point (2), SB 435 has provided a "master" in
the limited number of situations where a record does need to
be "cleaned up." While this is a new situation for the Court
of Appeals it is not new in the law and the Court should have
little trouble adapting to it.

As to point (3), SB 435 provides a mechanism whereby
the LCDC can participate in any quasi-judicial decision before
the Court of Appeals through briefs. While the Subcommittee
was in existence, amendments were offered which would strengthen
the role of the LCDC should it desire to take jurisdiction.

. This seems to be a much more satisfactory decision than creating
a Board of Appeals.

Of the four decisions confronting the Committee, i.e.,
do nothing, create a Board of Appeals, create a land use court,
or go with SB 435 as drafted, from the vantage point of the
undersigned, it appears advantageous to go with SB 435 with
slight amendments. A land use court solves the problems far
‘better than does a Board of Appeals within the LCDC. It appears
to me that doing nothing would be a better solution in terms.
of the "carefully crafted compromise" than would the creation
of a new administrative sub-agency, another layer of government.

Yours very truly,
ﬁffgi—_ﬂwﬁi.,>§/&¢(4/

SRS:1i1l
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1 PROPOSED AMENDMENTS TO B-ENGROSSED SENATE BILL 435
2 On page 2, line 1, delete "except as provided in section 6

Exhibit J, SB 435
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Association of Oregon Counties

3 of this‘l979 Act."

4 On page 2,
b On page 2,
6 On page 2,
7

8 On page 3,
9 On page 3,

line 3, delete "4 to 6" and insert "4 and 5".

line 15, delete "4 to 6" and insert "4 and 5".

line 19, delete "4 to 6" and insert "4 and 5".

line 9, delete "4 to 6" and insert "4 and 5".

lines 21 and 22, delete "and those previously

10 issued by the commission".

11 On page 3,

12 On page 3, delete lines 25 through 41, and on page 4, delete

line 23, delete "and the commission".

3 lines 1 through 9, and insert:

14 "SECTION 5.

16 decision it shall prepare a final order affirming, reversing or

(1) After the board has reviewed the land use

16 remanding the decision.

17 "(2) The board shall reverse or remand the land use decision

18 under review only if the board finds that the city, county or

19 special district governing body:

20 "(a) Exceeded its jurisdiction;

21 "(b) Failed to follow the procedure applicable to the matter

22 pefore it in a manner that prejudiced the substantial rights of

23 the petitioner;

24 "(c) Made a decision that was not supported by substantial

26 evidence in the whole record;

8 "(d) Improperly construed the applicable law; or

Page 1
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14
15
16
17
18
19
20
21
22
23
24
25

26
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"(e) Made a decision that was unconstitutional.
"(3) Final orders of the board may be appealed to the Court

of Appeals in the manner provided in secﬁion 6a of this 1979 Act."

On page 4, delete lines 10 through 41 and insert:

"SECTION 6. If a petition for review is filed with the board
alleging that a comprehensive plan provision or a zoning, sub-
division or other ordinance or regulation is in violation of the
state-wide goals, and the commission has received a request from
the city or county which adopted such comprehensive plan provision
or zoning, subdivision or cther ordinance or regulation asking
that the commission grant a compliance acknowledgment pursuant to
subsection (1) of ORS 197.251, the commission ﬁay suspend its
consideration of the request for compliance acknowledgment until
the board has issued its final order pursuant to section 5 of this

1979 Act."

On page 5, delete lines 1 and 2.

On page 5, line 3, delete "4 to 6" and insert "4 and 5",
On page 5, line 6, delete "4 to 6" and insert "4 and 5".
On page 5, line 7, delete "4 to 6" and insert "4 and 5".

On page line 35, delete "4 to 6" and insert "4 and 5".

(971
~

On page 7, line 13, delete "4 to 6" and insert "4 and 5".
On page 7, line 19, delete "4 to 6" and insert "4 and 5".

SB 435 B-Eng.
Proposed Amendments

Page 2 - 6/18/79
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1 On page 8, line 1, delete "4 to 6" and insert "4 and 5".

2 On page 8, line 15, delete "4 to 6" and insert "4 and 5".

4 On page lO, line 2, delete "4 to 6" and insert "4 and 5".

5 On page 10, line 10, delete "4 to 6" and insert "4 and 5".

10
11
12
.3
14
15
16
17
18
19
20
21
22
23
24
25
/6 SB 435 B-Eng.

Proposed Amendments
Page3 - 6/18/79
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JAMES E.PETERSEN
ALBERT J. BANNON
RONALD T. ADAMS
DAVID P. ROY

STEVEN E.WYNNE

LAILA E. AARNAS

LAW OFFICES OF
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CaBLE ADDRESS BLACAP

TELEPHONE
{(503) 224-5560

June 21, 1979

House Judiciary Committee
Room 351

State Capitol Building
Salem, Oregon 97310

Reference: B-Eng. SB 435

Dear Committee Members:

This letter is written in support of B-Eng. SB 435.
The major policy change in the Bill before you is the creation
of a Land Use Board of Appeals. When the concept of a Land Use
Board of Appeals was first proposed before the Trade and
Economic Development Committee, the Board was a subsidiary
agercy to the Land Conservation and Development Commission and
was appointed by them. As the concept evolved, the position
of the Board of Appreals has been strengthened substantially.
In addition, a rigorous but fair time schedule has been set up
for the various functions that must go on in considering an
appeal from a local government land use decision or a decision
of a state agency applying state-wide planning goals. These
changes solve some of the delay and forum shopping problems
that have become so evident in the present scheme of appeals.
With the solution of these problems, it becomes highly bene-
ficial to the state's interest to adopt B-Eng. SB 435 during
this session of the Legislature, even though it may not be
ideal from everyone's point of view. I strongly urge you to
pass the Bill out with a "do pass" recommendation.

At Monday's hearing, several comments were made and
impressions may have been left that deserve some answer. I
have chosen the specific ones that seem most relevant to me
for comment. I apologize for not being able to be present at
your Saturday morning work session in order to deliver them
personally.
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l. AOC's desire to remove LCDC from the contested
case decision making process. In its testimony, the Association
of Oregon Counties asked that the LCDC be removed from the
decision making process. With his letter of June 20, 1979, Scott
Parker submitted amendments to accomplish that result.

Within the land use decision making process, there
are three categories of decisions to be made. The first of
these concern decisions on such matters as building permits.
The second deals with decisions by the governing body of a local
government or a state agency on discretionary matters, the so-
called "quasi~judicial" decisions. The third set of decisions
has to do with broad policy questions, generally referred to as
legislative matters and having to do with major revisions or
adoptions of comprehensive plans or zoning ordinances. Under
Section 3 of B-Eng. SB 435, it is clear that a "land use deci-
sion" does not include a bulldlng permit. The reason is that
bulldlng permlts are generally granted by building officials,
not "governing bodies."

What AOC would do with its amendments of 6/18/79 is
to remove the LCDC from both the quasi-judicial and legislative
decision making process in contested cases. With respect to
"legislative" matters, the questlon is whether the local govern-
ment or state agency met the minimums set by the goals in
adopting its comprehensive plan, zoning ordinance or other
implementing ordinance. It appears to me that review in this
situation is a proper function for the LCDC. Therefore as to
legislative matters I would reject the AOC's amendments.

With regard to the "quasi-judicial" matters, however,
the question is closer. Here the question is whether a citizen
body or a group of judges is better capable of applying several
goals to a specific fact situation dealing with a small parcel
of land. The Governor's office, particularly Mr. Lee Johnson,
is of the oplnlon that the LCDC has the capability of applying
several goals in these limited circumstances. The AOC, of
course, through its amendments disagrees. The policy question
is whether the Legislature wants politicians or judges recon-
ciling and 1nterpret1ng possibly conflicting goals. (Tt should
be recognized that it is inevitable that the goals conflict.
The state has several policies that must be addressed. For
example, there is little doubt that it is cheaper to build
houses on flat land than on hills, and yet preservation of flat
agricultural lands is extremely important in the long run.
These goals conflict. Somebody has to reconcile their applica-
tion). The policy question of who is for the Legislature to
decide.
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I also strongly object to the AOC's proposal on page
3, lines 21 through 23 be changed. It is necessary to find
some standard way to get hold of previous LCDC decisions. They
are not readily available now. Publication of those decisions
as specified in Section 4(11) is necessary if we are to have
consistent land use policy throughout the state.

2. Change from 20 to 30 days in the time to file a
Notice of Intent to Appeal. 1000 Friends of Oregon proposed
that the time for filing the Notice of Intent to Appeal under
Section 4(4) be changed from 20 to 30 days. Right now a Petition
for Writ of Review must be filed within 60 days of a final
decision. The reduction in time from 60 to 20 days I believe
is justified. The reason lies in the way decisions are made by
local government. When a decision is before a governing body
there is normally a hearing. Either there will be additional
testimony taken or there will be arguments on the record or
sometimes both. Then the hearing will be closed. After that
the local governing body will make an oral decision; sometimes
this decision is made immediately following the hearing, and
sometimes it is made at a subsequent meeting. At this time any
participant knows the outcome of the proceeding. At the time
of the decision either the staff or one of the parties is
requested to prepare findings. Preparation of these findings
may take anywhere from a few days to several months. Normally
this time is two to three weeks. The governing body then
reviews the findings, modifies them as it deems appropriate
and adopts the modified findings. Only upon adoption of the
findings and signing of the final ordinance, resolution, order
or whatever does the 20-day period commence to run. The citizen
has had the time between the initial oral decision and the
adoption of the findings, plus 20 additional days in which to
make a decision as to whether he wants to appeal. I submit
that this time is sufficient to seek counsel or do whatever is
necessary to make that decision, and the 20 days should not be
raised to 30 days.

3. Independence of the Board of Appeals. The remain-
ing question has to do with the independence of the Board of
Appeals not only from the LCDC but also from the Governor. One
way to assure that the Board of Appeals is independent is to
pay its people adequate salaries. Adequate salaries could be
based on those paid to Circuit and District Court Judges. An
amendment to that effect is attached hereto.

Another way to assure independence is to provide that
referees may be removed only for cause. If adequate salaries
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are paid then people with proven track records can be attracted
to these positions. Hence the need to remove for inefficiency
should be less evident. To make sure that these people can be
removed, however, the same. rules governing removal as applied
by the Judicial Fitness Commission could be used.

I urge you to give this Bill prompt consideration.
What it does is set up a procedure whereby a Notice of Intent
to Appeal must be given within 20 days after the final decision
is rendered and Findings adopted in the matter. Twenty additional
days are given to the local government or state agency to forward
the record to the Land Use Board of Appeals. After the record
has been submitted, a petition must be prepared and filed within
20 days. The Board of Appeals, whether or not the LCDC partici-
pates, then has 90 days from that date in which to render its
decision. The initial 20 days affects not just those appeals that
are filed, a relatively small percentage, but it also affects
those appeals that are not filed. It is worthwhile to obtain
speedy decisions in these kinds of cases because the price of
housing and development may be significantly increased by delays.
This improvement is beneficial not only to neighbors opposing
projects and developers prcposing them, but also to the public
interest.

I urge your support for this Bill.

Very truly yours,

— RSt

SRS:i1
Enclosure

cc: Scott H. Parker, Esq.
Mr. William Love
Rep. Mark Gardner
Rep. Dave Frohnmayer
Rep. Ted Bugas
Rep. Joyce Cohen
Rep. Kip Lombard
Rep. Tom Mason
Rep. Sandy Richards
Rep. Bill Rutherford
Rep. Noxm Smith
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AMENDMENT TO B~ENG. SB 435

On page 1, line 16, add a period after the first

word, "Governor." and delete everything that follows.

On page 1, between lines 18 and 19, add the following:
"(3) The chief hearings referee shall be

paid an annual salary equivalent to that

of a Circuit Court Judge under ORS 292.415.

The other referees shall be paid not less

than the salary of a District Court Judge

uncder ORS 292.420."
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SB 435 B-Engrossed

On page 3, line 16, after 'days', insert:

"and no extension of time has been stipulated to by

the parties".

On line 16, after "affirmed ", insert:

",the decision may then be ap?ealed in the manner

.provided in Section 6a"

On page  , insert the following subsection to Section 6(a):

"(9) If a land use decision is affirmed in the manner provided
in (8) of Section 5 of this 1979 Act, the decision may be appealed
as provided in this section. The Court of Appeals shall reverse or

remand that decision only if it determines that

(a) The city, county, special district_goverhing body or state
agency violated the state wide planning goals, or

(b) The city, ..county or special district governing body

(A) Exceeded its jurisdiction;

(B) Failed to follow the procedure applicable to the
matter before it in a manner that prejudiced the substantial
rights of the petitioner;

(C) Made a decision that was not supported by substantial
evidence in the whole record;
| ’i(b).QImproﬁerly-construed the appliééblé 1aﬁg or ,; ‘

(E) Made a decision’ that was unconstitutional. -




656.724 Referees; appointment; quali-;!
fications; term; removal procedure. (1)
The board shall employ referees to hold hear-
ings pursuant to ORS 656.001 to §56.930. A
referee must be a member in good standing of

-the Oregon State Bar, or the bar of the high-
est court of record in any other state or cur-,
rently admitted to practice before the federal|
courts in the District of Columbia. Referees:
shall qualify in the same manner as members-
of the board under subsection (2) of ORS
656.722. The board may appoint referees to.
serve for a probationary period of one year or,
less prior to regular employment.

(2) Referces are in the unclassified service
under ORS chapter 240, and the board shall
fix their salaries in accordance with ORS/
240,245, '

(3) (a) The employment of each referee.
shall be subject to formal review by the board’
every four years. Complaints and comments’
filed with the board regarding the official;
conduct, competence or fitness of a referee, as

well as the board’s records, shall be reviewed |
by the board. :

(b) In accordance with paragraph (c) of |
this subsection, a referee may be removed at |
- the time of such formal review or at any time, |
for official misconduct, incompetence, ineffici-
ency, indolence, malfeasance or other unfit-
ness to render effective service., |

(¢) If the board believes there is reason-
able cause to remove a referee, the record of
complaints, comments and other data consid- ’
ered by the board shall be submitted to the |
Chief Judge of the Court of Appeals. He shall
thereupon convene a review panel consisting
of himself, the presiding judge of the Multno. ;
mah County Circuit Court and the President
of the Qregon Circuit Judges Association. The
panel shall examine the record and, if it
believes the charges warrant, conduct a hear-
ing on whether the referee should be dis-
missed; otherwise the charges shall be dis-
missed. The record and the hearing shall be
confidential unless the referee elects other
wise. The decision of the review panel after
hearing shall be final.

!
;
|
|
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(4) Referees have the same powers grant-:
ed to board members or assistants under:
paragraphs (a), (b), (c) and (d) of subsection (2)
of ORS 656.726. :

(5) A presiding referee shall be elected by -
a majority vote of the referees; but if a majori-
ty of the referees are unable to agree upon a;
presiding referee, the presiding referee shall’
be appointed by the board. The term of a
presiding referee under any one election or
appointment shall not extend for a period of
more than one year. The presiding referee
shall administer the Hearings Division and
shall be responsible solely and directly to the
board. The presiding referee may designate
another referee to serve as acting presiding
referee during any period when the presiding
referee is absent or disabled.

(6) It is the declared purpose of this sec-
tion to foster and protect the referees' ability
to provide full, fair and speedy hearings and
decisions. '

[1965 ¢.285 §53a; 1965 c.564 §6; 1967 ¢.180 §1; 1971 c.695
§9; 1973 ¢.774 §1}
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240.555 Suspension, reduction, demo-
tion or dismissal. Kl) The division shall
establish by rule a procedure in accordance
with this chapter whereby] the appointing
authority in any division of the service may
suspend, reduce, demote or dismiss an em-
ploye thereof for misconduct, inefficiency,
incompetence, insubordination, indolence,
malfeasance or other unfitness. to render
effective scrvice. .

EZ) The appointing authority may suspend
a regular employe for disciplinary reasons and
without. pay for a period not exceeding 30 days
in any 12 months]

{Amended by 1969 c.80 §77; 1975 ¢.427 §11]

240.075 Removal of members. A |
member of the board shall be removable by
the Governor only for cause, after being given
a copy of charges against him and an opportu-
nity to be heard publicly on such charges
before the Governor. A copy of the charges
and a transcript of the record of the hearing
shall be filed with the Secretary of State.

656.714 Removal of board member.
(1) The Governor may at any time remove any
member of the board appointed by him for

inefficiency, neglect of duty or malfeasance in
office. Before such removal he shall give the
~member a copy of the charges against him and
shall fix the time when he can be heard in his
own defense, which shall not be less than 10
days thereafter. Such hearing shall be open to

- the public.

(2) If the member is removed, the Gover-
nor shall file in the office of the Secretary of |
State a complete statement of all charges
made against such member and his findings
thereon, with a record of the proceedings. |

(3)- The power of removal is absolute and [
there is no right of review in any court what- |
soever, '

[Formerly 656.406]






