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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is an
annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor, Opinions of the Attorney General, and orders
issued by the Director of the Department of Revenue.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process. Every administra-
tive rule uses the same numbering sequence of a 3 digit agency
chapter number followed by a 3 digit division number and ending
with a 4 digit rule number. (000-000-0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the Ore-
gon State Archives (OSA). The history notes this was the 4th filing
from the Archives in 1993, it was filed on November 10, 1993 and
the rule changes became effective on the same date. The most recent
change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of an
Administrative Rule

The online OAR Compilation is updated on the first of each month
to include all rule actions filed with the Secretary of State’s office by
the 15th of the previous month, or by the previous workday if the
15th is on a weekend or holiday. The annual printed Oregon Admin-
istrative Rules Compilation contains the full text of all permanent
rules filed through November 15 of the previous year. Subsequent
changes to individual rules are listed in the OAR Revision Cumula-
tive Index which is published monthly in the Oregon Bulletin.
Changes to individual administrative rules are listed in the OAR
Revision Cumulative Index by OAR number and include the effec-
tive date, the specific rulemaking action and the issue of the Oregon
Bulletin which contains the full text of the amended rule. The
Oregon Bulletin publishes the full text of permanent and temporary
administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Web site at
http://arcweb.sos.state.or.us. Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting: Admin-
istrative Rules Unit, Archives Division, 800 Summer Street NE,
Salem, OR 97310, (503) 373-0701, Julie.A.Yamaka@state.or.us

2007-2008 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97310. To
expedite the rulemaking process agencies are encouraged file a
Notice of Proposed Rulemaking Hearing specifying hearing date,
time and location, and submit their filings early in the submission
period to meet the following publication deadlines.

Submission Deadline — Publishing Date

December 14, 2007 January 1, 2008
January 15, 2008 February 1, 2008
February 15, 2008 March 1, 2008
March 14, 2008 April 1, 2008
April 15, 2008 May 1, 2008
May 15, 2008 June 1, 2008
June 13, 2008 July 1, 2008

July 15, 2008
August 15, 2008
September 15, 2008
October 15, 2008
November 14, 2008

August 1, 2008
September 1, 2008
October 1, 2008
November 1, 2008
December 1, 2008

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE, Salem,
Oregon 97301, (503) 373-0701, or are downloadable at
http://arcweb.sos.state.or.us/banners/rules.htm

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

© January 1, 2008 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 08-15

AMENDMENT TO EXECUTIVE ORDER 04-02 ESTAB-
LISHING THE JUVENILE CORRECTION POPULATION
FORECASTING ADVISORY COMMITTEE

On March 19,2004, I issued Executive Order 04-02, establishing the
Juvenile Correction Population Forecasting Advisory Committee.
Executive Order 04-02 expired on December 31,2007. The mission
of the Committee, to make projections of Oregon’s juvenile correc-
tional population to allow policy makers to plan appropriately,
remains vital. Accordingly, this Executive Order continues the Com-
mittee’s charge through 2014.

IT IS HEREBY ORDERED AND DIRECTED:

1. Executive Order 04-02 is restated and reaffirmed, with the fol-
lowing amendment.

2. This Executive Order, Executive Order 98-06 and Executive
Order 04-02 shall expire on December 31, 2014.

Done at Salem, Oregon, this 30th day of July, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER NO. 08-16

PROMOTING DIVERSITY AND EQUAL OPPORTUNITY
FOR MINORITY AND WOMEN OWNED BUSINESSES

Minority and women owned businesses are a dynamic and fast-grow-
ing sector of the Oregon economy. Oregon is committed to creating
an environment that supports the ingenuity and industriousness of
Oregon’s minority and women owned businesses.

Aspirational targets and other initiatives can support Oregon’s efforts
to improve entrepreneurial opportunities for certified minority and
women owned business enterprises (MBEs/WBEs), prevent race and
sex based discrimination and ensure that state funds are used to
foster an inclusive business climate. Aspirational targets will reflect
Oregon’s commitment to oppose all forms of discrimination
and demonstrate Oregon’s intent to create an environment that sup-
ports economic growth in all sectors, including among Oregon’s
minority and women owned businesses.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. On or before August 29, 2008, and thereafter on a yearly basis,
the Governor’s Advocate for Minority, Women, and Emerging
Small Business (Governor’s Advocate) shall identify and circulate
alist of industry clusters in which there are a sufficient number of
MBEs/WBEs to warrant setting aspirational targets.

2. Subsequent to the identification of industry clusters by the Gov-
ernor’s Advocate, but in no event later than December 31, 2008,
the Department of Administrative Services (DAS), Department of
Human Services (DHS), Department of Transportation (ODOT),
Department of Fish & Wildlife (ODFW), Employment Depart-
ment (OED), Department of Corrections (DOC), Economic &
Community Development Department (OECDD), Department of
Housing & Community Services (DHCS), Department of
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Forestry (DOF), Oregon Parks & Recreation Department (OPRD)
and Department of Energy (DOE) shall develop aspirational tar-
gets for MBE/WBE procurement of contracts worth $150,000 or
less, that are expected to be performed by MBEs/WBEs.

3. On or before December 31,2008, DAS, DHS, ODOT, ODFW,
OED, DOC, OECDD, DHCS, DOF, OPRD and DOE shall devel-
op aspirational targets for soliciting MBEs/WBEs to submit bids
for contracts worth $150,000 or less in industry clusters identified
by the Governor’s Advocate.

4. Aspirational targets shall be set by agencies only after consid-
ering the size, location and scope of work required for typical con-
tracts. Agencies are encouraged to use the Oregon Department of
Transportation’s target setting process as a model in setting aspi-
rational targets. Agencies shall reassess their aspirational targets
on or before December 31,2009, and thereafter on an annual basis.

5.The existence of aspirational targets shall not result in any pref-
erential treatment, advantage or disadvantage for any particular
business in obtaining contracts with the State of Oregon; but will,
instead, be an indication of the extent of business that the State can
expect to conduct with MBEs/WBE:s.

6. Agencies shall report aspirational targets and actual MBE/WBE
solicitation and utilization to the Governor’s Advocate on or before
December 31,2008 and by the end of each subsequent year. Com-
mencing in 2009 and continuing on an annual basis, agencies shall
also report statistics on MBE/WBE contract procurement and
solicitation to the Governor’s Advocate.

7. To further Oregon’s efforts to create an inclusive business cli-
mate, all state agencies under DAS procurement authority shall:

a. Train all contract procurement staff and management personnel
with contract procurement responsibilities on the requirements of
DAS Statewide Policy 107-009-030, entitled “MWESB Procure-
ment,” and DAS Statewide Policy 125-09-020, entitled “Oregon
Procurement Information Network (ORPIN)”;

b. Collaborate with the Department of Consumer and Business
Service (DCBS) Office of Minority, Women and Emerging Small
Businesses and the Governor’s Advocate to promote Minority,
Women and Emerging Small Business certification, as established
by ORS 200.055, and increase the number of certified firms;

c. Diligently record MBE/WBE certification status in contract
award information collected by ORPIN;

d. Diligently record the MBE/WBE certification status of all busi-
nesses invited to submit a bid for a Small or Intermediate Pro-
curement under ORS 279B; and

e. Evaluate and consider modifying unnecessarily restrictive def-
initions in the procurement process to facilitate participation of all
businesses wishing to do business with the state, without regard
to gender, race, ethnic origin, religion, social class, or other affil-
iation.

8. DAS shall allow businesses to voluntarily self-identify as minor-
ity or women owned businesses in ORPIN, regardless of whether
those businesses are certified under ORS 200.055. This voluntar-
ily provided self-identification data shall not be provided to the
procurement division of any state agency and shall not be used in
any way in making contract award decisions. Self-identification
data shall only be used by the Governor’s Advocate, DAS and the
DCBS Office of Minority, Women and Emerging Small Busi-
nesses to conduct outreach to businesses that could potentially
qualify for certification and to estimate overall minority and
women participation in the state contract procurement process.
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EXECUTIVE ORDERS

9. DAS shall cooperate with the Governor’s Advocate to explore
opportunities to plan and fund a model disparity study of
MBE/WBE contract procurement in two to three state agencies in
discrete industry categories. DAS and selected agencies shall sub-
mit findings on potential model disparity studies to the Governor’s
Office, on or before December 31, 2009.

10. Beginning on or before December 31, 2009, and continuing
on an annual basis, the Director of DAS, together with any appro-
priate Agency Director(s), shall present Certificates of Excellence
to contract procurement staff and/or management personnel who
have assisted agencies in making significant progress in develop-
ing aspirational targets or have taken extraordinary initiative in
conducting outreach to minority and women owned businesses.

11. Notwithstanding this Executive Order, agencies not named in
this Executive Order must continue to comply with the require-
ments of ORS 200.035. Agencies outside the scope of this Exec-
utive Order are encouraged to develop, implement and participate
in the policies and processes outlined in this Executive Order, as
appropriate.

12. This Executive Order shall expire on January 1,2014.

Done at Salem, Oregon, this 6th day of August, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER NO. 08-17

AUTHORIZATION FOR DEPARTMENT OF EDUCATION
ACCESS TO LAW ENFORCEMENT DATA SYSTEM

ORS 181.010(6) and OAR 257-010-0025(1)(b) authorize the Gov-
ernor to allow designated state and local agencies to access Law
Enforcement Data System (LEDS) “for agency employment pur-
poses, licensing purposes or other demonstrated needs when desig-
nated by order of the Governor.” Executive Order No. 90-05 grants
LEDS access to a number of state agencies, including the Depart-
ment of Education’s School Management Division and Division of
School District Services, and establishes the conditions under which
such access is authorized. Subsequent Executive Orders have author-
ized access for additional state and local agencies for various pur-
poses.

This order amends Executive Order No. 90-05 to allow any division
of the Department of Education to access LEDS for authorized
purposes.

THEREFORE, IT IS ORDERED AND DIRECTED:

1. Pursuant to ORS 181.010(6) and OAR 257-010-0025(1)(b), I
hereby authorize the Oregon State Police to provide the Oregon
Department of Education with access to the Oregon State Police
criminal offender information system for purpose of conducting
background investigations on persons the Department of Educa-
tion employs or trains, and persons who have applied for employ-
ment or training with the Department of Education.

2. Executive Order No. 90-05 continues to govern the compilation,
maintenance and dissemination of criminal offender information
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as defined in ORS 181.010(3), and that Order governs the access
to the Oregon State Police criminal offender information system
authorized by this Order.

Done at Salem, Oregon, this 6th day of August, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER 08-18

AMENDING EXECUTIVE ORDER 05-01 RELATING TO
AFFIRMATIVE ACTION

On January 26, 2005, I issued Executive Order 05-01, relating to
affirmative action. That Executive Order directs Agency Directors
and Administrators to review and discuss their affirmative action
plans, to initiate training on affirmative action issues, to include affir-
mative action responsibilities in key job descriptions and to conduct
Cultural Competency Assessment and Training.

Since the issuance of Executive Order 05-01, many state agencies
have met with the Governor’s Affirmative Action Office (GAAO) to
review and discuss their affirmative action plans. The Department of
Administrative Services (DAS) has concluded an audit of position
descriptions for the inclusion of affirmative action duties and has
shared audit results with GAAO. In addition, a number of state agen-
cies have completed Cultural Competency Assessment and Training.

Despite these gains, much more can be accomplished. The State of
Oregon remains committed to the right of all persons to work and
advance on the basis of merit, ability and potential. In order to clar-
ify the provisions of Executive Order No. 05-01, I amend that order
as follows.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The GAAO and each Agency Director and Administrator shall
review and discuss each agency’s affirmative action plan and affir-
mative action goals to identify resources for improving the hiring
and developmental opportunities of underrepresented persons.

2. To continue the State of Oregon’s progress in the elimination
of the effects of past and present discrimination, intended or unin-
tended, Agency Directors and Administrators shall:

a. Provide ongoing leadership in implementing agency’s affirma-
tive action plan;

b. Include affirmative action and diversity responsibilities in exec-
utive and/or management job descriptions, as appropriate, on or
before January 31, 2009;

c. Ensure that Affirmative Action Representatives attend GAAO’s
informational trainings to assist Representatives in fulfilling their
affirmative action responsibilities;

d. Post each agency’s affirmative action policy statement in a vis-
ible area. The policy statement shall include contact information
for the agency’s Affirmative Action Representative;

e. Communicate to all employees about the Affirmative Action
resources available within each agency and the important role of
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EXECUTIVE ORDERS

Affirmative Action Representatives in responding to employees’
concerns of discrimination in the areas of hiring, retention, pro-
motion and career development;

f. Evaluate and assess any trends showing an increase or decrease
in discrimination and/or harassment claims; and

g. Work to improve implementation of the agency’s affirmative
action plan through the use of performance assessments and/or
performance evaluations.

3. Under ORS 659A.012, state agencies are “required to include
in the evaluation of all management personnel the manager’s or
supervisor’s effectiveness in achieving affirmative action objec-
tives as a key consideration of the manager’s or supervisor’s per-
formance.” Periodically, DAS shall conduct audits of agencies to
determine whether management personnel are being evaluated
based on effectiveness in achieving affirmative action objectives.
Results of this audit shall be provided to GAAO.

4. GAAO will continue to coordinate with DAS in the develop-
ment and presentation of training designed to improve employees’
skills and competency in managing affirmative action and diver-
sity issues.

5. GAAO will continue to monitor agencies’ implementation of
Cultural Competency Assessment and Implementation Services.
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Agency Directors and Administrators are strongly encouraged to
utilize Cultural Competency Assessment and Implementation
Services within their agencies if, in the opinion of GAAO and the
Agency Director or Administrator, it is beneficial and appropriate
for the agencies to do so.

6. DAS, in conjunction with GAAO and the Oregon Department
of Justice, has developed a confidential web-based exit interview
survey tool. Agency Directors and Administrators shall allow
employees to utilize state equipment to access the Exit Interview
survey and shall encourage all employees to complete the survey
prior to their transfer or departure.

7. This Executive Order and Executive Order 05-01 expire on
December 31, 2014.

Done at Salem, Oregon, this 19th day of August, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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OTHER NOTICES

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DECISION FOR
UMATILLA COUNTY AUCTION HOUSE (FORMER)

MILTON-FREEWATER, OREGON

COMMENTS DUE: September 30, 2008 by 5:00 p.m.
PROJECT LOCATION: Ferndale Rd. and Hwy 11, Milton-
Freewater

PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a no further action (NFA) determination for former
Umatilla County Auction House site located in Milton-Freewater,
Oregon.

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed site
assessment activities performed at the site. Concentrations of petro-
leum products detected in the soil and groundwater are below appli-
cable risk based pathways for the site. The site is also proposed for
de-listing from the Confirmed Release List (CRL).

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. Summary information and a copy
of “No Further Action Decision Document” memo are available in
DEQ’s Environmental Cleanup Site Information (ECSI) database
http://www.deq.state.or.us/lg/ecsi/ecsi.htm under Site ID 4131.

To schedule an appointment to review the file or to ask questions,
please contact Katie Robertson at (541) 278-4620. Written comments
should be received by September 30, 2008 and sent to Katie Robert-
son, Project Manager, at the address listed above. Upon written
request by ten or more persons or by a group with a membership
of 10 or more, a public meeting will be held to receive verbal
comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination and de-listing from the CRL.

A CHANCE TO COMMENT ON
A PROPOSED CONSENT JUDGMENT
FOR REMEDIAL ACTION, BNSF MIDLAND
MARKET RAIL YARD, KLAMATH FALLS, OREGON

COMMENTS DUE: September 30, 2008

PROJECT LOCATION: BNSF Midland Market Rail Yard, Kla-
math Falls, OR

PROPOSAL: The Department of Environmental Quality is pro-
posing to enter into a Consent Judgment for Remedial Action with
BNSF Railway Company for the Midland Market Rail Yard Site
located at 1800 Laverne Avenue in Klamath Falls, Oregon.
HIGHLIGHTS: This Consent Judgment will provide that BNSF
Railway Company carry out the cleanup actions selected in the
Record of Decision (ROD) and ROD Amendment No. 1. The select-
ed cleanup actions include institutional controls prohibiting ground-
water use, continue recovery of product, and long term monitoring
of groundwater.

The proposed Consent Judgment will provide BNSF Railway Com-
pany with a release from liability for claims by the State of Oregon
under ORS 465.255, including claims for damages to natural
resources relating to historical releases of hazardous substances at or
from the site. The proposed Consent Judgment will also provide
BNSF Railway Company with protection from potential contribution
actions by third parties for recovery of remedial action costs asso-
ciated with historical releases at or from the facility. DEQ retains all
existing rights it may have as to all other parties potentially liable for
the releases. Additional information on the site is available in DEQ’s
Environmental Cleanup Site Information (ECSI) database
http://www.deq.state.or.us/lg/ecsi/ecsi.htm under Site ID 1732.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact Katie Robertson
at (541) 278-4620 or via e-mail at robertson.katie@deq.state.or.us.
Written comments should be sent by September 30, 2008 to Katie
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Robertson, Project Manager, at the address listed above. Upon
written request by ten or more persons or by a group with a mem-
bership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

REQUEST FOR COMMENTS
PROPOSED CONSENT JUDGMENT REGARDING
OWENS-BROCKWAY GLASS CONTAINER/
JOHNSON LAKE SITE

COMMENTS DUE: September 30, 2008

PROJECT LOCATION: 5850 NE 92nd Drive, Portland, Oregon
PROPOSAL: DEQ has prepared a consent judgment that would
cover DEQ oversight of design and implementation of the remedy
selected in the Record of Decision (ROD) issued for the site in Octo-
ber 2007. DEQ proposes to enter this consent judgment with Owens
Brockway Glass Container, Inc.

HIGHLIGHTS: Johnson Lake extends over 18 acres and is direct-
ly connected to Whitaker Slough, which in turn flows into Colum-
bia Slough. The Owens facility is located immediately south of John-
son Lake. Sources of contamination to the lake likely included
historical overflows of Owens’ former settling ponds, as well as
stormwater runoff and stormwater outfall discharges from Owens’
property and from neighboring properties located east and west of
the lake.

Investigations completed at the Site, beginning in 1994 as part of
the general Columbia Slough project, have detected polychlorinat-
ed biphenyls (PCBs), metals, polycyclic aromatic hydrocarbons, pes-
ticides, and petroleum hydrocarbons at elevated levels in Johnson
Lake sediment. Fish caught in the lake may be unsafe to eat due to
the concentrations of PCBs and pesticides detected in fish tissue.
Sediment testing also suggested that portions of the lake contain con-
taminants at levels that may be harmful to sediment dwelling organ-
isms. Elevated levels of PCBs were also detected in soil adjacent to
the lake downgradient of an electrical substation.

In October 2007, DEQ issued a Record of Decision for the site that
outlines the selected remedy that includes the following:

» Excavation of lake sediment containing the highest concentrations
of PCBs, metals, and petroleum hydrocarbons.

» Excavation of soil near the lake that contains elevated PCB con-
centrations.

 Capping of excavated sediment and soil in an upland portion of
the Site away from the lake.

* Institutional controls to maintain the integrity of the cap and pre-
vent exposures to people who eat fish from the lake.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Northwest Region office 2020 S.W. Fourth
Avenue, Suite 400, Portland, Oregon, 97201. To schedule a file
review appointment, call: 503-229-6729; toll free at 1-800-452-4011;
or TTY at 503-229-5471. The document is also available for review
at the following website: http://www.deq.state.or.us/news/public
notices/index.asp. At this website click on Northwest Regional Office
and Land Quality Program to narrow the search. Comments must be
received by 4:30 PM on the due date in order to be considered in
DEQ’s decision.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. If DEQ determines to enter the
consent judgment, it will be executed by the parties and then filed
with the Multnomah County Circuit Court. The court must approve
the consent judgment for it to take effect.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us
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REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DETERMINATION
ROBERTS CREEK FUEL SPILL

COMMENTS DUE: 5 pm, October 1st, 2008

PROJECT LOCATION: Mile post 118 southbound Interstate
Highway I-5, near Winston, OR

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) requests public comment on its recommendation that no
further action is required for investigation or cleanup of petroleum
contamination at the Roberts Creek Spill Site near Roberts Creek and
Winston, OR.

HIGHLIGHTS: On the morning of March 11th, 2006, on I-5 South-
bound, Mile Post 118, Douglas County, Oregon a Truax Oil Inc.
petroleum tanker truck and trailer carrying 9,100 gallons of gasoline
and 2,002 gallons of diesel fuel crashed and caught fire. Unburned
portions of the gasoline and diesel fuel were released, and a portion
of the asphalt road was liquefied by the heat and released to the envi-
ronment. The fuel flowed beneath the roadway down the west
embankment and to an unnamed tributary of Roberts Creek. The I-
5 right-of-way and an adjacent property zoned for exclusive farm use
(cattle grazing) were affected by the spill. An extensive cleanup was
conducted. Over 11,000 tons of contaminated soil was disposed at
Coffin Butte Landfill, and 159,878 gallons of contaminated water
was treated and disposed of at Roseburg Urban Sanitary Authority’s
Treatment Plant.

Soil sampling and groundwater monitoring to verify the cleanup

indicated no free recoverable petroleum product is present onsite.
Truax Oil, Inc. conducted additional assessment of the soil and
groundwater. Residual contaminant concentrations are below risk-
based concentrations considered safe for construction and excavation
workers in the Oregon Department of Transportation right-of-way.
Levels in groundwater and surface water are also considered safe for
human health consumption. Also, the Roberts Creek surface water
samples were below detection limits for all parent compounds
(Diesel and Gasoline Fuel), individual constituents (Benzene,
Toluene, Ethylbenzene, Xylenes [BTEX]), and Polynuclear Aromatic
Hydrocarbons (PAHs) for the most recent three bi-weekly sampling
events. Therefore, it is unlikely any unacceptable risk remains for
potential ecological receptors in the surface water.
HOW TO COMMENT: A DEQ Staff Report presenting details
about the site and cleanup activities supports the decision to approve
the No-Further-Action determination. The staff report is available for
review, electronically, by contacting the DEQ project manager, lan
Balcom at 541-687-7347 or at balcom.ian@deq.state.or.us, or the
report can be viewed in person at the DEQ Eugene office by appoint-
ment. The Eugene office address and contact information is presented
to the right.

Comments on the proposed determination need to be received by the

Eugene Office, attn: Ian Balcom, by 5 pm on October 1st, 2008. Fax
or email comments are acceptable. The Fax number is 541-686-7551,
THE NEXT STEP: Upon completion of the comment period, the
comments will be addressed. Once the comments have been
adequately addressed, the DEQ may approve, modify, or deny the no-
further-action determination for assessment and/or cleanup of the
Roberts Creek Fuel Spill.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us

People with hearing impairments may call DEQ’s TTY number,
541-687-5603.

PROPOSED NO FURTHER ACTION DETERMINATION
NORTHWEST ALUMINUM — SECTION 2 PROPERTY,
ECSI # 4557, THE DALLES, OREGON

COMMENTS DUE: October 1, 2008
PROJECT LOCATION: River Road, The Dalles
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PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) proposes to issue a No Further Action determination fol-
lowing investigation and cleanup of contaminated soil in drainage
swales on property formerly owned by Northwest Aluminum
Company. Public notification is required by ORS 465.320.
HIGHLIGHTS: The Section 2 Property is a 13-acre parcel recent-
ly sold by Northwest Aluminum Company. It extends from River
Road to the Columbia River. The site contains historic site drainage
features that had at one time received runoff and wastewater from
plant operations. The effluent contained polynuclear aromatic hydro-
carbons (PAHs) and arsenic, which were found in high concentra-
tions in the drainage sediment.

To reduce the environmental risk, about 10,300 tons of contami-
nated soil was excavated and hauled to the Wasco County Landfill
for disposal. About 9,300 tons of clean soil was placed in these areas
to return them to the pre-excavation elevations. DEQ determined that
residual contamination does not exceed safe levels.

Because portions of the drainage features are wetlands, DEQ coor-
dinated with the Oregon Department of State Lands (ODSL) to deter-
mine what measures are needed. ODSL requires that the wetland be
inspected in October 2008 to determine whether it is functioning
properly as a wetland following excavation and backfilling. DEQ
intends to issue the No Further Action determination provided that
ODSL is satisfied with the results of the upcoming inspection.
HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz. bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz as well. Written comments should be sent
by Monday, October 1, 2008.

THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed No Further Action determi-
nation will be made after consideration of public comments.

OPPORTUNITY TO COMMENT
PROPOSED CONDITIONAL NO FURTHER ACTION
FORMER UNOCAL BULK PLANT
KLAMATH FALLS, OREGON

COMMENT DUE: October 1, 2008

PROJECT LOCATION: 1459 South Sixth Street, Klamath Falls,
Oregon

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a decision regarding cleanup activities at the above
referenced site based on approval of investigation and removal
actions conducted to date. Public notification is required by ORS
465.320.

HIGHLIGHTS: Petroleum contamination in soil and groundwater
was detected in 1989 both onsite and offsite. Approximately 320 gal-
lons of free petroleum product was recovered from the subsurface.
Approximately 4,500 tons of petroleum contaminated soil was also
removed from the site in 2004. Fifteen years of groundwater moni-
toring, both onsite and offsite, indicate that the free product and
groundwater plumes are stable. Petroleum impacted soil and ground-
water remain onsite and offsite. Concentrations of petroleum
constituents are below applicable risk-based standards, except in the
southern part of the site and under South Sixth Street. The current
owner of this site intends to establish a formal agreement with
Oregon Department of Transportation and the City of Klamath Falls
to manage the potential for encountering subsurface petroleum
during utility line maintenance and excavation activities.

Based on the findings to date, DEQ is proposing a conditional no

further action determination at the site and believes that this deter-
mination is protective as defined in OAR 340-122-040.
HOW TO COMMENT: The DEQ draft staff report recommending
the proposed action for this site can be viewed on the internet at the
following internet address: www.deq.state.or.us/lq/ECSI/ecsi.htm.
The ECSI identification number for this site is #1221.
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The public comment period will extend from September 1, 2008
through October 1, 2008. Written comments should be sent by Octo-
ber 1, 2008 to the following address:

Marcy Kirk

Department of Environmental Quality

300 SE Reed Market Road

Bend, Oregon 97702

(541) 388-6146, ext. 222

kirk.marcy @deq.state.or.us
NEXT STEP: DEQ will consider all public comments received. A
final decision concerning the proposed remedial actions will be made
after consideration of public comments.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DECISION
FOR LOVEJOY — BLOCK 2 DEVELOPMENT
PORTLAND, OREGON

COMMENTS DUE: October 1, 2008, 4:30 pm

PROJECT LOCATION: 1220 NW Marshall Street, Portland, OR
PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.230
and 465.320, and Oregon Administrative Rules, OAR 340-122-0077,
OAR 340-122-0078 and OAR 340-122-0100, the Department of
Environmental Quality (DEQ) invites public comment on its pro-
posal to approve a no further action determination (NFA) for the
Lovejoy Block 2 Development site, a mixed commercial residential
development located in northwest downtown Portland.
HIGHLIGHTS: The 0.92-acre property located between NW Love-
joy, Marshall, 12th and 13th has historically been used by a variety
of agricultural, commercial and industrial businesses. Prior busi-
nesses and/or uses that have been located on portions of the proper-
ty were — a coal shed; wood shed; oil mixing and boiler room; auto
servicing; sash and door warehouse; food storage warehouse;
agricultural products warehouse; and a battery service area.

This site was entered into DEQ’s Environmental Cleanup Site
Information database (ECSI) in January of 1993 as site #1331,
“Wilbur Ellis Company”, due to the past storage, mixing and distri-
bution of pesticides and herbicides. In December of 1993, DEQ
recorded a no further action (NFA) decision based the observation,
at that time, that there was no indication of a hazardous substance
release at the site from the pesticide handling operation.

Unico Corporation entered DEQ’s Voluntary Cleanup Program in
September of 2007, and submitted reports describing removal actions
taken, site soil and groundwater sampling results, and a post-removal
residual risk assessment. The primary problems discovered at the site
during investigations performed prior to site redevelopment includ-
ed several leaking underground storage tanks, apparent placement of
contaminated fill soils, a petroleum release of unknown origin, and
two former drywells (a.k.a. underground injection controls, or UICs).
Between February and May 2007 approximately 4,825 tons (3,640
cubic yards) of petroleum, metals and creosote contaminated soils
were removed from the site prior to and as part of site development
activities. In addition, the two drywells were decommissioned.
Based on the extent of the removal and remedial actions, plus the
evaluation of residual risks, DEQ has determined that there is no
unacceptable risk present and is prepared to issue a NFA determi-
nation for the Lovejoy Block 2 Development site.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Northwest Region Office, located at 2020 SW
4th Avenue, Portland, OR 97201. To access site summary informa-
tion and the DEQ Lovejoy Block 2 Development Staff Report in
DEQ’s Environmental Cleanup Site Information (ECSI) database on
the Internet, go to http://www.deq.state.or.us/lq/ECSI/ecsiquery.asp,
then enter 1331 in the “Site ID” box and click “Submit” at the bot-
tom of the page. Next, click the link labeled 1331 in the Site ID/Info
column. Comments can be received by mail to the DEQ Northwest
Region office [ATTN: Chuck Harman], or email to harman.charles@
deq.state.or.us. The Comments must be received by 4:30 PM on
October 1, 2008 in order to be considered in DEQ’s decision.

THE NEXT STEP: DEQ will consider all public comments
received by the October 1, 2008 deadline and the Regional Cleanup
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Manager will make a final decision after consideration of these pub-
lic comments.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us. People with hearing impair-
ments may call DEQ’s TTY number, 503-229-5471.

PROPOSED NO FURTHER ACTION
AND CERTIFICATE OF COMPLETION AT
THE FORMER CADET MFG. SITE

COMMENTS DUE: September 30, 2008
PROJECT LOCATION: Intersection of Glass Plant Road and NE
Clark Road, Portland, Oregon.
PROPOSAL: As required by ORS 465.320 and ORS
465.325(10)(b), the Department of Environmental Quality (DEQ)
invites public comments on remedial action completed at the Former
Cadet Manufacturing site and DEQ’s proposal to issue a Certificate
of Completion for the site.
HIGHLIGHTS: The site was used in the 1960s and early 1970s for
the manufacture of heaters. In 1997 solvent contamination was
detected at the site, primarily in shallow groundwater. Following
work in 1998-2002 to define the extent of contamination, two phas-
es of treatment were completed as interim remedial actions to treat
solvent contamination in groundwater. Phase 1 treatment was per-
formed in 2003 and involved the injection of a chemical oxidant,
while Phase 2 treatment involved the injection of a nutrient to stim-
ulate microbial degradation. Following treatment, most contamina-
tion was found to have been treated, but some residual solvents were
noted in a residual risk assessment. A subsequent feasibility study
recommended additional groundwater monitoring as ongoing
destruction of contaminants by indigenous bacteria was occurring.
Two years of post-treatment groundwater monitoring followed in
2006-2007. In a 2007 residual risk analysis, site contamination was
found to be below acceptable levels. DEQ believes that the release
of contaminants at Cadet was confined to soil and the shallow
aquifer, and did not significantly impact the underlying regional
(Troutdale Gravel) aquifer that is tapped by nearby City of Portland
water supply wells. Residual contamination in soil and shallow
groundwater is minor and does not pose a significant risk to public
health or the environment. DEQ has determined that no further action
is required for the subject site under Oregon Environmental Cleanup
Law, ORS 465.200 et seq. unless additional information becomes
available in the future which warrants further investigation.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Northwest Region Office located at 2020 SW
Fourth Avenue, Suite 400 in Portland. To access site summary infor-
mation and the Closeout Memorandum in DEQ’s Environmental
Cleanup Site Information (ECSI) database on the Internet, go to
http://www.deq.state.or.us/lq/ECSI/ecsiquery.asp, then enter
[ECSI#2215] in the Site ID box and click “Submit” at the bottom of
the page. Next, click the link labeled [ECSI #2215] in the Site
ID/Info column. The DEQ project manager is Dan Hafley (503-229-
5417). Comments should be sent to the DEQ project manager by
September 30, 2008.
THE NEXT STEP: DEQ will consider all comments received and
the Northwest Region Administrator will make a final decision after
consideration of any comments.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us

People with hearing impairments may call DEQ’s TTY number
[503-229-6993].
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Massage Therapists
Chapter 334

Rule Caption: OBMT comprehensive changes to increase read-
ability, update practices, update terminology and streamline

processes.
Date: Time: Location:
9-19-08 9 a.m. OBMT Board Rm.

748 Hawthorne Ave. NE

Salem, OR 97301
Hearing Officer: Stephanie Manriquez
Stat. Auth.: ORS 182, 183, 687,687.011,687.081,687.121, 687.122
& SB 1127
Stats. Implemented: ORS 183, 687, 687.011, 687.051, 687,057,
687.061,687.081, 687.086 & 687.121
Proposed Adoptions: 334-040-0001
Proposed Amendments: Rules in 334-010, 334-020, 334-030, 334-
001-0000, 334-001-0035, 334-001-0045, 334-001-0060, 334-010-
0005, 334-010-0010, 334-010-0012, 334-010-0015, 334-010-0017,
334-010-0025, 334-010-0033, 334-010-0046, 334-010-0047, 334-
010-0050, 334-020-0005, 334-020-0015, 334-020-0050, 334-020-
0055, 334-030-0001, 334-030-0005
Proposed Repeals: 334-010-0016, 334-010-0031, 334-020-0020,
334-020-0025, 334-020-0030, 334-020-0035, 334-020-0040, 334-
020-0045, 334-020-0060, 334-020-0065, 334-020-0070, 334-020-
0075, 334-020-0080, 334-020-0085, 334-020-0090, 334-030-0002,
334-030-0010
Proposed Ren. & Amends: 334-010-0041 to 334-010-0008, 334-
030-0025 to 334-040-0010
Last Date for Comment: 9-19-08, Close of Hearing
Summary: Over the past two years the OBMT rules committee has
conducted a comprehensive review of rule. This review was done to
increase readability, update practices, update terminology and
streamline processes. Almost every rule has been effected by this
process in some manner. In addition, Division 30 has been split into
two divisions. Division 30 will now cover Standards of Conduct. A
new division 40 will address Complaints and Discipline. A complete
markup with proposed changes is available at www.oregon.gov/obmt
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Rules Coordinator: Patty Glenn
Address: 748 Hawthorne Avenue NE, Salem OR 97301
Telephone: (503) 365-8657

Bureau of Labor and Industries
Chapter 839

Rule Caption: The proposed rule would provide procedure for
hearings on predetermination of prevailing wage coverage.

Stat. Auth.: ORS 183 & 279C.817

Stats. Implemented: ORS 279C.817

Proposed Adoptions: 839-050-0445

Last Date for Comment: 10-3-08

Summary: The proposed rule would provide contested case proce-
dures for hearings on predeterminations of prevailing wage cover-
age. A temporary rule is in place through January 23, 2009. This pro-
posed rule, which may result in amendments to the temporary rule
language following the comment process, is being issued as a first
step in adopting a permanent rule.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

Rule Caption: Rule amendments to clarify procedures for informal
disposition of contested cases.

Stat. Auth.: ORS 183

Other Auth.: ORS 651.060(4)

Stats. Implemented: ORS 183

Proposed Amendments: 8§39-050-0220

Last Date for Comment: 10-3-08

Summary: Proposed rule amendments would clarify procedures to
be used by participants in contested case by informal disposition.
Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

Rule Caption: Amendments to rules regarding rulemaking, proce-
dural rules and investigate subpoenas.

Stat. Auth.: ORS 183, 651.060, 658.220 & 659A.800

Stats. Implemented: ORS 183.335,183.341,279C, 651,652,653,
658 & 659A

Proposed Amendments: 839-002-0015, 839-002-0020, 839-002-
0025, 839-002-0030, 839-002-0035, 839-002-0040, 839-002-0045,
839-002-0050, 839-002-0055, 839-002-0060, 839-002-0065, 839-
002-0070, 839-002-0075, 839-002-0080

Last Date for Comment: 10-3-08

Summary: The proposed rule amendments would correct citations
from Oregon Laws to ORS references, make editorial changes, and
add or amend section headings to keep all rules on the same subject
under one heading. The amendments would also delete the require-
ments that the bureau send copies of all investigative subpoena rules
with all subpoenas, which is not required by statute.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

ecccccccos

Rule Caption: Amendments to contested case rules to provide for
participation of aggrieved persons in housing discrimination cases.
Stat. Auth.: ORS 183 & 651.060(4)

Stats. Implemented: ORS 659A .885

Proposed Amendments: 839-050-0170, 839-050-0020, 839-050-
0030

Last Date for Comment: 10-10-08

Summary: Proposed amendments to contested case rules would
provide for participation by aggrieved persons in cases involving
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housing discrimination. The bureau was given authority to process
federal housing discrimination cases during 2007, and state housing
discrimination law was amended to be substantially similar. Now
both laws provide for participation in housing cases by aggrieved per-
sons. Aggrieved person have not previously had standing to appear
in any type of bureau contested cases.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

Construction Contractors Board
Chapter 812

Rule Caption: Amended for clarity/housekeeping, sets fees for
information requests, and apply license application exemption

fairly.
Date: Time: Location:
9-23-08 11 a.m. West Salem Roth’s IGA

Santiam Rm.

1130 Wallace Rd. NW

Salem, OR
Hearing Officer: Tom Skaar
Stat. Auth.: ORS 87.007, 87.093, 293.445, 670.310, 701.235,
701.325,701.330 & 701.530
Stats. Implemented: ORS 25.270, 25.785, 25.990, 87, 87.007,
87.093,192.430,293.445,701,701.035,701.050, 701.056, 701.068,
701.073, 701.081, 701.088, 701.122, 701.235, 701.250, 701.325,
701.330,701.335 & 701.530
Proposed Amendments: §12-001-0160, 812-001-0200, 812-003-
0260
Proposed Renumberings: 812-001-0300 to 812-012-0140, 812-
001-0310 to 812-012-0150
Proposed Ren. & Amends: 8§12-001-0240 to 8§12-012-0120, 812-
001-0305- to 812-012-0145
Last Date for Comment: 9-23-08, 11 a.m.
Summary: OAR 812-001-0160 is amended to clarify the existing
agency practice of completing one certification statement for a file
or a set of documents. Moreover, it will replace with specific fees an
indeterminate fee referenced by the current rule. The agency present-
ly charges the specific fees for electronically maintained records.
Finally, the rule will make clear that the agency is authorized to
charge for certain fees for certain odd-sized reproductions and for the
cost of attorney time in segregating exempt and non-exempt records.

812-001-0200 is amended to adopt the revised form to update the
cite references from ORS 701.055 to ORS 701.325. ORS 701.055
was renumbered in 2007.

812-001-0240 is amended and renumbered to 812-012-0120. Sec-
tions (7) and (8) are amended for consistency and section (9) is added
to clarify that only the prime or general contractor must provide a
maintenance schedule. The law is unclear and might be read to obli-
gate all subcontractors on the job to provide the schedule. This is not
the apparent intent of the legislation.

812-001-0300 is renumbered to 812-012-0140 so that all the items
that are duties of a contractor are under division 12, Contractor
Duties.

812-001-0305 is amended and renumbered to 812-012-0145, the
amendment corrects a cite reference and so that all the items that are
duties of a contractor are under division 12, Contractor Duties.

812-001-0310 is renumbered to 812-012-0150 so that all the items
that are duties of a contractor are under division 12, Contracting
Duties.

812-003-0260 is amended to apply the exemption fairly and not
distinguish between business entities. In addition, the rule focuses on
whether the companies have securities registered with the federal
SEC. If so, the companies are already providing detailed information
about their directors, partners, members or others that acquire finan-
cial interests greater than 5%.

Rules Coordinator: Catherine Dixon
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Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310

Telephone: (503) 378-4621, ext. 4077

Rule Caption: Housekeeping, increasing bond requirements adds
DRS final orders, and adds violation penalties.

Date: Time: Location:

9-23-08 11 am. West Salem Roth’s IGA
Santiam Rm.
1130 Wallace Rd NW
Salem, OR

Hearing Officer: Tom Skaar
Stat. Auth.: ORS 183.310-183.500, 670.310, 701.068, 701.085
(2005),701.088,701.235 & 701.992
Stats. Implemented: ORS 87.093, 279C.590, 701.005, 701.026,
701.042, 701.046, 701.068, 701.085 (2005), 701.088, 701.091,
701.094, 701.098, 701.106, 701.227, 701.305, 701.315, 701.330,
701.345 & 701.992
Proposed Amendments: 812-005-0210, 812-005-0800
Last Date for Comment: 9-23-08, 11 a.m.
Summary: 812-005-0210 is amended to clarify a phrase and make
parallel to language in separate sections, and Section (5) is added to
create an increased bond, letter of credit or cash deposit requirement
to parallel to that for an unpaid construction debt. The Department
of Justice has consistently advised CCB that it may require a bank-
rupt licensee to post a higher bond as a method of providing for
future responsibility. This is not a penalty for previously declaring
bankruptcy. The proposed rule is consistent with the language in
ORS 701.068(5). The statute authorizes sanctions where the
amounts due complaints exceed the bond amount. The change will
narrow the issue in a disciplinary proceeding to whether there were
DRS orders (paid or unpaid) in an amount in excess of the bond. Pay-
ment discharge of the orders will no linger be significant.

812-005-0800 is amended to correct a cite reference, establish
penalties for contractors who work while there license is suspend-
ed, and establishes violations for failure to provide the Home Buyer
Protection Act form.
Rules Coordinator: Catherine Dixon
Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310
Telephone: (503) 378-4621, ext. 4077

Department of Administrative Services,
Capitol Planning Commission
Chapter 110

Rule Caption: Amends rules for development standards for adop-
tion of the updated Oregon State Hospital and Penitentiary
Properties Area Plan, June 2008.
Date: Time:

9-19-08 10 a.m.

Location:

Department of Forestry

2600 State St. SE

Salem, OR

Hearing Officer: Thomas McMullen

Stat. Auth.: ORS 183 & 276

Other Auth.: SB 90 (2005)

Stats. Implemented: ORS 183 & 276

Proposed Amendments: 110-070-0010

Proposed Repeals: 110-070-0015, 110-070-0020

Last Date for Comment: 9-19-08, 5 p.m.

Summary: This rule amendment relates to the revision of the rule
governing the Adoption of the Oregon State Hospital and Peniten-
tiary Area Plan, formerly known as the Development Standards for
the Oregon State Hospital and Penitentiary Properties Area adopted
by the Capitol Planning Commission in 1976 and amendment adopt-
ed March 1984. The revises the current Area Plan adopting a new
plan and standards affecting future development and uses in the Ore-
gon State Hospital and Penitentiary Properties Area.

Rules Coordinator: Yvonne Hanna
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Address: Department of Administrative Services, Capitol Planning
Commission, 155 Cottage St. NE, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Administrative Services,
Human Resource Services Division
Chapter 105

Rule Caption: Repealing because rule is unnecessary and already
covered in ORS 240.190 and HRSD policy 20.000.05.
Stat. Auth.: ORS 184.340, 240.145, 240.245 & 240.250
Stats. Implemented: ORS 240.190 & 240.235
Proposed Repeals: 105-020-0001
Last Date for Comment: 9-22-08, 5 p.m.
Summary: Comparability of work is already addressed in statute and
by Human Resource Services Division (HRSD) statewide policy. It
is not necessary to maintain this rule as it does not impact the pub-
lic or other organizations.
Rules Coordinator: Yvonne Hanna
Address: 155 Cottage St. NE U90, Salem, OR 97301
Telephone: (503) 378-2349 ext. 325

Department of Agriculture

Chapter 603

Rule Caption: Establishes system for review of federal permit
applications for growing biopharmaceutical crops in Oregon.
Date: Time: Location:
10-14-08 10 a.m. Department of Agriculture

635 Capitol St. NE

Salem, OR 97301
Hearing Officer: Brent Searle
Stat. Auth.: ORS 561.738 & 561.740
Other Auth.: ORS 561.190
Stats. Implemented: ORS 561.740
Proposed Adoptions: 603-052-1236
Last Date for Comment: 10-24-08
Summary: The proposed rule would establish a system for coordi-
nated joint review of any federal permit applications for growing bio-
pharmaceutical crops in Oregon. The intent is not to duplicate the
federal permit review process, rather to allow the state to provide
input on Oregon specific issues and requirements. The applicants
would be billed $10,000 for state services related to permit review
and oversight of the biopharmaceutical crop production.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583

ecccccccos

Rule Caption: Tree seedling nurseries maintained noxious weed-
free.

Stat. Auth.: ORS 571.200 & 570.505

Stats. Implemented: ORS 571.200 & 570.505

Proposed Adoptions: 603-052-1205

Last Date for Comment: 10-3-08

Summary: The proposed rule would establish a requirement that
nurseries growing tree seedlings for forest plantings be free of nox-
ious weeds. Noxious weeds found in forest tree seedling nurseries
include yellow nutsedge, thistles, St. Johnswart, creeping yellow
cress and quackgrass. Fumigation with methylbromide is currently
recognized as the most effective control method, through research is
underway to find an alternative because methylbromide is being
phased out due to environmental impacts.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583
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Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Regulates use and content of a written request to
energize electrical installations prior to inspection.
Date: Time: Location:
9-16-08 9:30 a.m. 1535 Edgewater St. NW

Salem, OR 97304
Hearing Officer: Matthew Barber
Stat. Auth.: ORS 479.570
Stats. Implemented: ORS 479.570
Proposed Adoptions: 918-311-0070
Last Date for Comment: 9-19-08, 5 p.m.
Summary: The proposed rule implements House Bill 2475 (2007)
regulating the use and content of energizing letters. General super-
vising electricians may request to energize and electrical installation
before an authority having jurisdiction has inspected the completed
installation in certain circumstances. Electric utilities may not ener-
gize an installation as requested unless the request complies with this
proposed rule. Electrical contractors must notify the inspecting
authority that a request to energize was made and when the instal-
lation was energized.
Rules Coordinator: Shauna Parker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-7438

ecccccccos

Rule Caption: Amends Oregon Residential Specialty Code
sections relating to moisture content in construction materials.
Date: Time: Location:
9-16-08 10 a.m. 1535 Edgewater St. NW

Salem, OR 97304
Hearing Officer: Kristy Nielsen
Stat. Auth.: ORS 455.020, 455.110, 455.525 & 455.610
Stats. Implemented: ORS 455.610
Proposed Amendments: 918-480-0010
Last Date for Comment: 9-19-08, 5 p.m.
Summary: This proposed rule amends the Oregon Residential Spe-
cialty Code in order to clarify a section requiring contractors or
owner-builders to provide written notification that the moisture con-
tent of wood framing members does not exceed 19%. The proposed
rule requires contractors or owner-builders to acknowledge on a
Building Codes Division-approved form that they are aware of the
code provision and have taken steps to ensure compliance with the
code. The rule clarifies that moisture content of wood framing mem-
bers is not subject to inspection by the authority having jurisdiction.
Rules Coordinator: Shauna Parker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-7438

ecccccccoe

Rule Caption: Clarifies how a local government may assume
responsibility for administering an electrical program from
division.
Date:

9-16-08

Location:

1535 Edgewater St. NW

Salem, OR 97304

Hearing Officer: Aeron Teverbaugh

Stat. Auth.: ORS 479.730

Stats. Implemented: ORS 479.855 & 455.148

Proposed Amendments: Rules in 918-308

Last Date for Comment: 9-19-08, 5 p.m.

Summary: These proposed rules clarify the process and procedures
under which a local government may assume responsibility to admin-
ister and enforce the electrical program from the state. Because of
the first-hand knowledge that the division possesses in the operation
of its programs, there is a different assumption process for a local
government when assuming the electrical program in division admin-

Time:
2 p.m.

September 2008: Volume 47, No. 9



NOTICES OF PROPOSED RULEMAKING

istered regions, as opposed to assumptions from other local govern-
ments. This rulemaking clarifies the different process.

Rules Coordinator: Shauna Parker

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309

Telephone: (503) 373-7438

ecccccccoe

Rule Caption: Clarifies guidelines and procedures for assessing
civil penalties.
Date:

9-16-08

Location:

1535 Edgewater St. NW

Salem, OR 97304

Hearing Officer: Aeron Teverbaugh

Stat. Auth.: ORS 446.995 & 455.895

Stats. Implemented: ORS 446.995 & 455.895

Proposed Amendments: 918-001-0036

Last Date for Comment: 9-19-08, 5 p.m.

Summary: This proposed rule clarifies the guidelines for assessing
civil penalties. The division is adopting a new penalty matrix for use
by the boards in assessing civil penalties for violations of the state
building code, administrative directives or rules, etc. This rule
was amended to clarify definitions and procedures governing civil
penalties.

Rules Coordinator: Shauna Parker

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309

Telephone: (503) 373-7438

ecccccccoe

Time:
1:30 p.m.

Rule Caption: Adopts amendments to the 2007 Oregon Structural
Specialty Code.
Date:

9-16-08

Location:
1535 Edgewater St. NW
Salem, OR 97304
Hearing Officer: Richard Rodgers
Stat. Auth.: ORS 447.231, 447.247,455.030,455.110 & 455.112
Stats. Implemented: ORS 447.247,455.110 & 455.112
Proposed Amendments: 918-460-0015
Last Date for Comment: 9-19-08, 5 p.m.
Summary: The proposed rule adopts amendments to the 2007 Ore-
gon Structural Specialty Code (OSSC).
Rules Coordinator: Shauna Parker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-7438
Department of Consumer and Business Services,

Division of Finance and Corporate Securities

Chapter 441

Rule Caption: Adopts contact information required for inclusion in
foreclosure notice form.
Date: Time:
9-29-08 9 a.m.

Time:
10:30 a.m.

Location:

Rm. 260, L & I Bldg.

350 Winter St. NE

Salem, OR

Hearing Officer: Patricia A. Locnikar

Stat. Auth.: 2008 OL Ch. 19, Sec. 20

Stats. Implemented: 2008 OL Ch. 19, Sec. 20

Proposed Adoptions: 441-505-3046, 441-710-0540, 441-730-
0246, 441-850-0042

Last Date for Comment: 10-7-08, 5 p.m.

Summary: These permanent rules implement section 20 of House
Bill 3630 (2008). Section 20(1) of HB 3630 contains the content for
a foreclosure notice that must be delivered to a home owner. Section
20(2) of the bill requires the Department of Consumer and Business
Services to adopt by rule contact information that the sender must
provide in the foreclosure notice. The foreclosure notice form in
statute left spaces for a statewide contact telephone number, the tele-
phone numbers and a website address for the Oregon State Bar’s
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lawyer Referral Services, and a website address for a directory of
legal aid programs. These rules describe what contact information
will be required on the foreclosure notice form.
Rules Coordinator: Shelley Greiner
Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301
Telephone: (503) 947-7484
Rule Caption: Adopt rules to clarify and implement the Oregon
Consumer Identity Theft Protection Act.
Date: Time: Location:
9-29-08 10 a.m. Conference Rm. 260
350 Winter St. NE
Salem, OR
Hearing Officer: Patricia A. Locnikar
Stat. Auth.: ORS 646A.626
Stats. Implemented: ORS 646A.604, 646A.620, 646A.622,
646A.624
Proposed Adoptions: 441-646-0010, 441-646-0020, 441-646-
0030, 441-646-0040
Last Date for Comment: 10-6-08, 5 p.m
Summary: The proposed rules define “continuing violation” and
“harm,” describe the expenses to be included in determining when
substitute notification may be used, describe permissible use of a
consumer’s Social Security number, and clarify safeguarding of
personal information.
Rules Coordinator: Shelley Greiner
Address: Department of Consumer and Business Services, Finance
and Corporate Securities, 350 Winter St. NE, Rm. 410, Salem, OR
97301
Telephone: (503) 947-7484
Department of Corrections
Chapter 291

Rule Caption: Structured, Intermediate Sanctions for Offenders for
Violations of Conditions of Supervision.

Stat. Auth.: ORS 137.592, 137.593, 137.595, 144.104, 144.106,
144.108, 144.600, 144.615, 179.040, 423.020, 423.030, 423.075
Stats. Implemented: ORS 137.592, 137.593, 137.595, 144.104,
144.106, 144.108, 144.600, 144.615, 179.040, 423.020, 423.030,
423.075

Proposed Adoptions: 291-058-0065

Proposed Amendments: 291-058-0010 — 291-058-0060, 291-058-
0070

Last Date for Comment: 10-15-08

Summary: These rule modifications are necessary to clarify Depart-
ment policy for imposition of administrative structured sanctions to
offenders for violation of conditions of supervision, and to include
provisions for compact cases.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Rule Caption: Behavioral Adjustments to Performance Awards
Provided to Inmates in DOC Facilities.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-077-0033

Last Date for Comment: 10-15-08

Summary: This rule modification is necessary to ensure the behav-
ioral adjustments to monthly performance points provided to inmates
under the Department’s Performance Recognition and Award System
align with the proposed changes to the Department’s rule on inmate
misconduct, specifically OAR 291-105-0015. The level of miscon-
duct for rule violations has been reduced from eight level down to
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six levels on the disciplinary sanctioning grid. Monthly performance
points are adjusted downward based on the level of misconduct.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

Department of Energy

Chapter 330

Rule Caption: Amend Residential Energy Tax Credit (RETC)
program rules.

Date: Time:
10-7-08 9:30 a.m.

Location:
Department of Energy
625 Marion St. NE
Salem OR

Hearing Officer: Suzanne Dillard

Stat. Auth.: ORS 469.160—469.180 & 469.040(1)(d)
Stats. Implemented: ORS 469.160-469.180
Proposed Amendments: 330-070-0010, 330-070-0026, 330-070-
0070, 330-070-0073, 330-070-0089

Last Date for Comment: 10-14-08

Summary: The proposed rules would:

- Amend the eligibility of tax credit qualified heat pump and duct
systems to be based on the company (not the technicians) partici-
pation in annual ODOE training.

- Eliminate the five-year requirement for geothermal technicians
to have International Ground Source Heat Pump Association (IGSH-
PA) training.

- Amend the requirement for downhole heat exchangers (direct use
geothermal systems) to state that they must include a summary report
from Oregon Institute of Technology or other source approved by
the Director which describes the system and indicates that it will
deliver sufficient heat and the design meets current good practice
guidelines.

- Increase the maximum size requirement for a tax credit qualified
refrigerator to 31 cubic feet.

- Add to the requirement for water heaters that they may also be list-
ed with Energy Star or California Energy Commission to qualify.

- Replace the requirement that warm air furnaces must have elec-
tronically commutated, permanent magnet variable speed DC
(ECPM) motor with the requirement that they must be listed in the
Gas Appliance Manufacturers Association (GAMA) Directory of
Certified Energy Rating in effect at the time these rules are adopted
as “electrically efficient.”

- Add the requirement that boilers have a minimum AFUE rating
of 0.92 (92 percent) effective January 1, 2009.

- Clarify the requirement for a very efficient biomass combustion
device to have one quarter of a million Btu per hour heat output and
not input.

- Amend the requirements for solar tax credit certified technicians
to maintain their certification each year.

- Amend the date for requiring North American Board of Certified
Energy Practitioners (NABCEP) certification for first-time solar tech-
nician applicants to May 4, 2009 and for renewing solar technicians
to May 4, 2010.

- Amend rules for wind systems to require a five year manufac-
turer’s warranty.

- Make editorial and housekeeping changes to OAR 330-070-0010
to OAR 330-070-0097.

Rules Coordinator: Kathy Stuttaford

Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301

Telephone: (503) 378-4128
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Department of Fish and Wildlife
Chapter 635

Rule Caption: Amendments to Rules Regarding Public Use for
Sauvie Island Wildlife Area.
Date: Time:
10-10-08 8 a.m.

Location:

3406 Cherry St. NE

Salem, OR 97303

Hearing Officer: Fish and Wildlife Commission

Stat. Auth.: ORS 496.012,496.138 & 496.146

Stats. Implemented: ORS 496.012, 496.138 & 496.146
Proposed Amendments: Rules in 635-008

Last Date for Comment: 10-10-08

Summary: This rule will extend the closure of portions of Sauvie
Island Wildlife Area.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Amendments to the EE Wilson Wildlife Area and
Columbia River Basin Areas management plans.
Date: Time: Location:
10-10-08 8 a.m. 3406 Cherry St. NE

Salem, OR 97303
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.012,496.138 & 496.146
Stats. Implemented: ORS 496.012, 496.138 & 496.146
Proposed Amendments: Rules in 635-008
Last Date for Comment: 10-10-08
Summary: Amendments to Oregon Administrative Rules for the EE
Wilson Wildlife Area and Columbia Basin Areas Management Plans.
Amendments will guide management activities for the next 10 years.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Amend Rules Relating to Internet, Mail-Order and
Fax License and Tag Sales.
Date: Time:
10-10-08 8 a.m.

Location:

3406 Cherry St. NE

Salem, OR 97303

Hearing Officer: Fish and Wildlife Commission

Stat. Auth.: ORS 496, 497 & 497.158

Stats. Implemented: ORS 496,497 & 497.158

Proposed Amendments: Rules in 635-010

Last Date for Comment: 10-10-08

Summary: This rule is to establish internet and tag sales and to add
a $2 shipping and handling convenience charge to those license sales
conducted through the mail, via fax or over the internet.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccos

Rule Caption: Amend Rules Related to Requirements for the Proof

of Residency.
Date: Time: Location:
10-10-08 8 a.m. 3406 Cherry St. NE

Salem, OR 97303
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.138, 496.146, 496.162,497.002,497.022 &
497.158
Stats. Implemented: ORS 496.138, 496.146, 496.162, 497.002,
497.022 & 497.158
Proposed Amendments: Rules in 635-010
Last Date for Comment: 10-10-08
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Summary: Amend rules to establish uniform requirements for cer-
tification of residency regarding in-person, mail-order, fax, and inter-
net license sales transactions.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Amend Rules Relating to the Land Owner
Preference (LOP) Program.
Date: Time:
10-10-08 8 a.m.

Location:

3406 Cherry St. NE

Salem, OR 97303

Hearing Officer: Fish and Wildlife Commission

Stat. Auth.: ORS 496.012,496.138,496.146,496.162 & 497.112
Stats. Implemented: ORS 496.012, 496.138, 496.146,496.162 &
497.112

Proposed Amendments: Rules in 635-075

Last Date for Comment: 10-10-08

Summary: Amend rules for landowners and hunters who benefit
from the Landowner Preference Program. Specifically, changes to tag
allocation for properties larger than 20,000 acres; suspension of par-
ticipation in the program by landowners who deliberately violated
LOP rules; under consideration is a new draw process for landown-
er of over 20,000 acres and changes to the minimum acreage require-
ments to receive tags for antlered deer and elk in eastern Oregon.
Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Establish 2009 Seasons and Regulations for Game
Mammals.

Date: Time:
10-10-08 8 a.m.

Location:

3406 Cherry St. NE

Salem, OR 97303

Hearing Officer: Fish and Wildlife Commission

Stat. Auth.: ORS 496.012,496.138,496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138,496.146 & 496.162
Proposed Amendments: Rules in 635-008, 635-010, 635-043, 635-
045, 635-060, 635-065, 635-066, 635-067, 635-068, 635-069, 635-
070, 635-071, 635-072, 635-073, 635-075, 635-080

Last Date for Comment: 10-10-08

Summary: Establish 2009 hunting regulations for game mammals,
including season dates, open areas, location of cooperative travel
management areas, wildlife areas, and other rules including gener-
al hunting and controlled hunt regulations. Specific rule changes
include: North Bank Habitat Management Area controlled hunt tag
and exceptions for visually impaired holders to use of muzzleload-
ers with scopes.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

Department of Human Services,
Children, Adults and Families Division:
Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
9-22-08 8:30 a.m. Rm. 254, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 409.185,418.005,418.015,419B.015 &
419B.020

Proposed Amendments: 413-200-0424

Oregon Bulletin

Last Date for Comment: 9-25-08, 5 p.m.

Summary: OAR 413-200-0424 about the Department’s actions at
the conclusion of the child protective services assessment is being
amended to make permanent a temporary rule change adopted on
July 17,2008 and correctly state the Department’s policy regarding
the type of dispositions that need management approval for a certi-
fied family to maintain a certificate of approval by correcting a typo-
graphical error.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005, 418.240 & 418.994

Stats. Implemented: ORS 418.205-418.327 & 418.992-418.998
Proposed Adoptions: 413-215-0001, 413-215-0006, 413-215-
0011,413-215-0026,413-215-0031,413-215-0036,413-215-0041,
413-215-0051, 413-215-0056, 413-215-0066, 413-215-0086, 413-
215-0091,413-215-0111,413-215-0126

Proposed Amendments: 413-210-0200, 413-220-0000, 413-220-
0010,413-220-0020, 413-220-0030, 413-220-0060, 413-220-0110,
413-220-0120, 413-220-0130, 413-220- 0140, 413-220-0150, 413-
220-0160

Proposed Ren. & Amends: 413-210-0020 to 413-215-0081, 413-
210-0030 to 413-215-0116, 413-210-0040 to 413-215-0046, 413-
210-0050 to 413-215-0016, 413-210-0060 to 413-215-0021, 413-
210-0070 to 413-215-0061, 413-210-0140 to 413-215-0071,
413-210-0190 to 413-215-0076, 413-210-0210 to 413-215-0101,
413-210-0220 to 413-215-0106, 413-210-0230 to 413-215-0096,
413-210-0240 to 413-215-0121, 413-210-0250 to 413-215-0131
Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules about child caring agencies and residential
programs for children are being changed to reflect current practices
and because many specific types of private child caring agencies pro-
vide services that are not adequately addressed in the current rules.
The specific types of agencies these rules regulate include academ-
ic boarding schools, adoption agencies, day treatment agencies, fos-
ter care agencies, homeless or runaway youth programs, outdoor
youth programs, residential care agencies, and therapeutic boarding
schools. These umbrella rules cover which agencies are required to
obtain and comply with a license from the Department, license appli-
cation requirements, license approval criteria, corporation status
requirements, governance requirements, financial management
requirements, requirements about cultural, ethnic, and gender-spe-
cific services, requirements about conflict of interest policies and
codes of ethics, requirements about client rights and grievance poli-
cies, resource requirements, requirements for comprehensive policies
and procedures, personnel requirements, requirements about client
privacy rights, requirements about records and documentation,
requirements about behavior management, licensee responsibilities,
license renewal requirements, periodic inspections, investigation of
complaints, corrective actions, civil penalties, license denial,
license suspension, license revocation, temporary licenses, inactive
licenses, amended licenses, and exceptions to licensing rules. These
changes also increase the submission requirements for license appli-
cation and renewal; require an annual independent financial review;
require a conflict of interest policy; require client grievance and other
policies and procedures, including a child abuse reporting procedure;
and require staff orientation training within 30 days of the start of
employment. These changes also reorganize the current rules. Each

September 2008: Volume 47, No. 9



NOTICES OF PROPOSED RULEMAKING

agency will be required to follow these “umbrella” rules in addition
to other specific rules that apply only to specific types of agencies.
The specific rules are covered by separate rulemaking notices. As
part of the reorganization, 12 rules on overlapping topics are being
repealed.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.327

Stats. Implemented: ORS 409.010, 418.005 & 418.327
Proposed Adoptions: 413-215-0201, 413-215-0206, 413-215-
0221,413-215-0246,413-215-0251,413-215-0256,413-215-0266,
413-215-0271,413-215-0276

Proposed Repeals: 413-210-0500, 413-210-0510, 413-210-0520,
413-210-0530, 413-210-0590, 413-210-0620

Proposed Ren. & Amends: 413-210-0540 to 413-215-0261, 413-
210-0550 to 413-215-0241, 413-210-0560 to 413-215-0216, 413-
210-0570 to 413-215-0226, 413-210-0580 to 413-215-0236, 413-
210-0600 to 413-215-0231,413-210-0610 to 413-215-0211

Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules are being changed because the current res-
idential school rules have been in effect since 1996 and need to be
updated to reflect current practice. These rules set out requirements
for academic boarding schools for educational services, physical
plant requirements, boarding student furnishings and personal items,
new facility or remodel, environmental health, food services, safe-
ty, health services, medication, staff training, minimum staffing
requirements, separation of children, consents, disclosures, author-
izations, and documentation requirements. New requirements
include flashlights, vehicle fire extinguishers, vehicle first aid kits,
a medication policy, and additional staff training. These rules are in
addition to other umbrella rule changes being filed under separate
notice that also apply to academic boarding schools.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.240

Stats. Implemented: ORS 418.205-418.325

Proposed Adoptions: 413-215-0313, 413-215-0316, 413-215-
0321,413-215-0336,413-215-0341,413-215-0346,413-215-0349,
413-215-0356, 413-215-0361, 413-215-0366, 413-215-0376, 413-
215-0381,413-215-0386,413-215-0391

Proposed Repeals: 413-210-0420

Proposed Ren. & Amends: 413-210-0400 to 413-215-0301, 413-
210-0410 to 413-215-0306, 413-210-0430 to 413-215-0371, 413-
210-0440 to 413-215-0326, 413-210-0450 to 413-215-0351, 413-
210-0460 to 413-215-0396, 413-210- 0470 to 413-215-0311,
413-210-0480 to 413-215-0331
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Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules are being changed because the current rules
that apply to foster care agencies have been in place over 10 years,
need to be updated to reflect current practice, do not adequately
address foster care agencies, and need to focus more directly on fos-
ter care agencies. These rules define the term “foster care agency”,
identify the rules that apply to them, and set out requirements for
licensing approval, personal qualifications for approved provider par-
ents, orientation of approved provider parents and foster parents,
assessment and approval of certified provider homes, training for par-
ents in certified provider homes, annual review and approval by the
foster care agency of the certified provider home, how the foster care
agency must handle complaints about certified provider homes, clo-
sures of certified provider homes, modifications to the certification
of a certified provider home, notifications required of parents to the
foster care agency, records of certified provider homes, placement of
a child by a foster care agency, documentation required when a fos-
ter care agency changes a placement, respite care, training of foster
care agency staff, health services, medication, referral and initial eval-
uation of children, consents, disclosures, authorizations, and infor-
mation about children placed in physical custody of the foster care
agency.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.240

Stats. Implemented: ORS 418.205-418.310

Proposed Adoptions: 413-215-0406, 413-215-0411, 413-215-
0421,413-215-0426,413-215-0431,413-215-0436,413-215-0446,
413-215-0451,413-215-0461, 413-215-0466, 413-215-0481
Proposed Ren. & Amends: 413-220-0040 to 413-215-0416, 413-
220-0050 to 413-215-0441, 413-220-0070 to 413-215-0456, 413-
220-0080 to 413-215-0471, 413-220-0090 to 413-215-0401, 413-
220-0100 to 413-215-0476

Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules are being changed because the current rules
applicable to adoption agencies have been in effect since 1995 and
1996, need to be updated to reflect current practice, and need to focus
more directly on adoption agencies. These rules define the term
“adoption agency” and set out requirements for adoption agencies for
information and reporting requirements; adoption agency staff; staff
training requirements; required policies and procedures; records
requirements; prohibited services; services for birth parents consid-
ering domestic adoption; adoptive family recruiting and screening;
adoptive home requirements; information, education, and training for
adoptive parents; evaluation and selection of an adoptive family;
domestic adoptive placement; adoption finalization; intercountry
adoptions; and services to children from the United States placed in
other countries. These rules are being amended to include a program
statement (OAR 413-215-0411(1)(a)), reviewing materials regular-
ly for accuracy (OAR 413-215-0411(1)(b)), providing prospective
adoptive parents within 30 days of completion of services a detailed
written accounting of the total fees and expenditures that the adop-
tive parent will be charged (OAR 413-215-0411(2)(d)), collecting
some aggregate data (OAR 413-215-0411(3)), requiring an advanced
degree for a social services supervisor, unless the supervisor meets
the criteria to be “grandfathered” (OAR 413-215-0416(2)(b)), requir-
ing social service staff to have a bachelors degree (OAR 413-215-
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0416(2)(d)), requiring staff to obtain a minimum of 10 hours of train-
ing annually (OAR 413-215-0421(2)), requiring specific policies and
procedures (OAR 413-215-0421(2)), requiring orientation to
prospective adoptive families (OAR 413-215-0446(2)), requiring pre-
adoptive training (OAR 413-215-0456(1), requiring post placement
supervision after a child is placed in an adoptive home (OAR 413-
215-0466(6)), and requiring intercountry adoption agencies to under-
stand sending country regulations and write policies and procedures
to comply with those regulations (OAR 413-215-0476(1)). These
rules are in addition to other umbrella rule changes being filed under
separate notice that also apply to adoption agencies.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005, 418.240 & 418.327

Stats. Implemented: ORS 418.205-418.327

Proposed Adoptions: 413-215-0511, 413-215-0526, 413-215-
0551,413-215-0556,413-215-0576, 413-215-0586

Proposed Ren. & Amends: 413-210-0000 to 413-215-0501, 413-
210-0010 to 413-215-0506, 413-210-0080 to 413-215-0561, 413-
210-0090 to 413-215-0566, 413-210-0100 to 413-215-0516, 413-
210-0110 to 413-215-0541, 413- 210-0120 to 413-215-0531,
413-210-0130 to 413-215-0521, 413-210-0150 to 413-215-0536,
413-210-0160 to 413-215-0546, 413-210-0170 to 413-215-0571,
413-210-0180 to 413-215-0581

Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules are being changed to reflect current practice,
current safety standards, and focus more directly on residential care
agencies. These rules define the term “residential care agency”, iden-
tify the rules that apply to them, and set out requirements for the
physical plant, room and space, resident furnishings, personal items,
new facility or remodel, environmental health, food services, safe-
ty, health services, medication, staff training, minimum staffing, sep-
aration of residents, referral and initial evaluation of children, con-
sents, disclosures, authorizations, information about children in
placement with the agency, and notification to public schools.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.327

Stats. Implemented: ORS 409.010,418.005 & 418.327
Proposed Adoptions: 413-215-0601, 413-215-0606, 413-215-
0611,413-215-0616,413-215-0621,413-215-0626,413-215-0631,
413-215-0636, 413-215-0641, 413-215-0646, 413-215-0651, 413-
215-0656, 413-215-0661, 413-215-0666, 413-215-0671, 413-215-
0676, 413-215-0681

Last Date for Comment: 10-1-08, 5 p.m.
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Summary: These rules are being adopted because the current resi-
dential school rules have been in effect since 1996, need to be updat-
ed to reflect current practice, and are not tailored to therapeutic
boarding schools. These rules will set out requirements for thera-
peutic boarding schools for educational services, physical plant
requirements, student furnishings and personal items, new facility or
remodel, environmental health, food services, safety, health servic-
es, medication, staff training, minimum staffing requirements, sep-
aration of boarding students, referral and initial evaluation of board-
ing students, consents, disclosures, authorizations, and
documentation requirements.

New requirements include flashlights, vehicle fire extinguishers,
vehicle first aid kits, a medication policy, and additional staff train-
ing. These proposed rules are in addition to other umbrella rule
changes being filed under separate notice that also apply to thera-
peutic boarding schools.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.240

Stats. Implemented: ORS 418.205-418.310

Proposed Adoptions: 413-215-0701, 413-215-0706, 413-215-
0711,413-215-0716,413-215-0721,413-215-0726,413-215-0731,
413-215-0736,413-215-0741,413-215- 0746,413-215-0751, 413-
215-0756,413-215-0761,413-215-0766

Last Date for Comment: 10-1-08, 5 p.m.

Summary: These rules are being adopted because the current rules
that apply to homeless, runaway, and maternity home private child
caring agencies have been in place over 10 years, need to be updat-
ed to reflect current practice, do not adequately address these agen-
cies, and need to focus more directly on these agencies. The new
rules describe the agencies covered by the rules, identify the rules that
apply to them, and set out requirements for governance of the agency,
client rights, staffing, staff development and training, admissions,
assessments, individual service planning, client files, medication stor-
age and dispensing, health and hygiene, grouping of youth, safety,
and environmental health.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 418.005 & 418.240

Stats. Implemented: ORS 418.205-418.325

Proposed Adoptions: 413-215-0801, 413-215-0806, 413-215-
0811,413-215-0816,413-215-0821,413-215-0826,413-215-0831,
413-215-0836, 413-215-0841, 413-215-0846, 413-215-0851, 413-
215-0856

Last Date for Comment: 10-1-08, 5 p.m.
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Summary: These rules are being adopted because the current rules
that apply to day treatment agencies have been in place over 10 years,
need to be updated to reflect current practice, do not adequately
address day treatment agencies, and need to focus more directly on
day treatment agencies. The new rules define the term “day treatment
agency”, identify the rules that apply to them, and set out require-
ments for staff qualifications, minimum staffing requirements, phys-
ical plant requirements, building plans for new facility or remodel,
environmental health, food services, safety, health services, med-
ication, required policies and procedures, and educational services.
In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting child caring agencies.

Date: Time: Location:
9-29-08 8:30 a.m. Rm. 252, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch
Stat. Auth.: ORS 409.050, 418.005 & 418.240
Stats. Implemented: ORS 409.010,418.205-418.325 & 418.990—
418.998
Proposed Ren. & Amends: 413-210-0800 to 413-215-0901, 413-
210-0803 to 413-215-0911, 413-210-0806 to 413-215-0906, 413-
210-0809 to 413-215-0916, 413-210-0812 to 413-215-0996, 413-
210-0815 to 413-215-0961, 413-210-0818 to 413-215-0991,
413-210-0821 to 413-215-0966, 413-210-0824 to 413-215- 0971,
413-210-0827 to 413-215-0986, 413-210-0830 to 413-215-0981,
413-210-0833 to 413-215-1006, 413-210-0836 to 413-215-1011,
413-210-0839 to 413-215-0961, 413-210-0841 to 413-215-1016,
413-210-0843 to 413-215-1021, 413-210-0846 to 413-215-0956,
413-210-0849 to 413-215-1026, 413-210-0852 to 413-215-0936,
413-210-0855 to 413-215-0936, 413-210-0858 to 413-215-0976,
413-210-0860 to 413-215-1001, 413-210-0862 to 413-215-0961,
413-210-0864 to 413-215-0926, 413-210-0866 to 413-215-0931,
413-210-0868 to 413-215-0921, 413-210-0870 to 413-215-0941,
413-210-0872 to 413-215-1031, 413-210-0880 to 413-215-0946,
413-210-0883 to 413-215-0951
Last Date for Comment: 10-1-08, 5 p.m.
Summary: These rules about outdoor youth programs are being
changed to create consistency among all rules regarding private child
caring agencies, update the rules to current practices, clarify lan-
guage, and add cross-references. The rules are being amended to
address how some outdoor youth program private child caring agen-
cies, such as programs operating with base camps, provide servic-
es. These rules identify which programs are considered outdoor
youth programs, identify the rules that apply to them, and set out
requirements for licensure, administration, staff, clothing, equipment,
supplies, water, nutrition, safety, potential weapons, contraband,
searches, transportation, health services, physical activity, staff train-
ing, youth to staff ratios, age grouping, program services, critical
incidents, field activities, communication, work assignments for
youth, animals, pets, solo experiences, and behavior management.
In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067
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Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
9-22-08 9 a.m. Rm. 254, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 181.537 & 181.557

Stats. Implemented: ORS 181.537 & 181.557,409.010 & 419B.020
Proposed Amendments: 413-015-1110,413-015-1120

Last Date for Comment: 9-24-08, 5 p.m.

Summary: OAR 413-015-1110 is about the definitions that apply to
the Department’s Child Welfare Policy I-AB-6, Access to Law
Enforcement Data System (LEDS) in Local Child Welfare Offices,
OAR 413-015-1100 to 413-015-1125. OAR 413-015-1110 needs to
be amended to implement ORS 181.557 as amended by HB 2179
(2007), that changed who is subject to LEDS checks, when notice
must be provided to the subject of a LEDS check, how that notice
must be delivered to the subject and procedures the subject can use
to acquire and dispute the LEDS report. OAR 413-015-1110 is being
amended to clarify the definition of notice and reflect the changes in
how the notice must be provided to the subject and to inform sub-
jects of the procedures to acquire and dispute the LEDS report.

OAR 413-015-1120 is about how the Law Enforcement Data Sys-
tem (LEDS) is used by Child Protective Services, including who is
subject to having LEDS checks, when LEDS checks are used and
when notice must be provided to the subject of a LEDS check. OAR
413-015-1120 needs to be amended to implement ORS 181.557 as
amended by HB 2179 (2007), that changed who is subject to LEDS
checks, when notice must be provided to the subject of a LEDS
check, how that notice must be delivered to the subject and proce-
dures the subject can use to acquire and dispute the LEDS report.
OAR 413-015-1120 is being amended to reflect the changes in who
is subject to LEDS checks and when the notice must be provided to
the subject of the check. The current rules require the Department to
provide subject individuals with prior written notice before a crim-
inal check is run in the context of a child abuse or welfare investi-
gation. OAR 413-015-1120 as amended will allow the Department
to conduct LEDS checks before providing subjects with notice and
relates the timelines for providing notice to subjects after a LEDs
check has been performed.

In addition, the above rules also may be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Public Health Division
Chapter 333

Rule Caption: Abbreviated Certificate of Need Review Process for

a New Oregon State Hospital Facility.

Date: Time: Location:

9-26-08 2 p.m. 800 NE Oregon St., Rm. 918
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 431.120(6) & 442.315

Stats. Implemented: ORS 431.120(6) & 442.315

Proposed Amendments: 333-560-0010

Last Date for Comment: 9-30-08, 5 p.m.

Summary: The Oregon Department of Human Services, Public

Health Division is proposing to amend Oregon Administrative Rule

333-560-0010 to allow a new Oregon State Hospital facility to pro-

ceed under an abbreviated Certificate of Need review process with

a waiver of the application fee.

Rules Coordinator: Brittany Sande
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Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291

Department of Oregon State Police,
Office of State Fire Marshal
Chapter 837

Rule Caption: Adopt current editions of NFPA, Oregon Fire Code,
and housekeeping changes.

Stat. Auth.: ORS 476 & 480

Stats. Implemented: ORS 476.033 & 480.410-480.460
Proposed Amendments: 837-030-0120, 837-030-0130, 837-030-
0140, 837-030-0150, 837-030-0160, 837-030-0170, 837-030-0180,
837-030-0190, 837-030-0200, 837-030-0210, 837-030-0220, 837-
030-0230, 837-030-0235, 837-030-0240, 837-030-0250, 837-030-
0260, 837-030-0270, 837-030-0280

Last Date for Comment: 9-21-08

Summary: Adopt current editions of NFPA; Oregon Fire Code; add
reference to State Building Codes Interpretation No. C202; plus
housekeeping changes.

Rules Coordinator: Pat Carroll

Address: Department of Oregon State Police, Office of State Fire
Marshal, 4760 Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

ecccccccos

Rule Caption: Adopt current version of Oregon Fire Code.

Stat. Auth.: ORS 476.030 & 480.310—480.385

Stats. Implemented: ORS 480.310-480.385

Proposed Amendments: 837-020-0040

Last Date for Comment: 9-21-08

Summary: Adopt 2007 Edition of the Oregon Fire Code.

Rules Coordinator: Pat Carroll

Address: Department of Oregon State Police, Office of State Fire
Marshal, 4760 Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Amend training requirements for police,
Telecommunicators and EMD’s and adopt civil penalty rules.
Stat. Auth.: ORS 181.640, 181.661, 181.644, 181.664 & 183.341
Stats. Implemented: ORS 181.640, 181.644, 181.661, 181.662 &
181.664

Proposed Adoptions: 259-008-0200

Proposed Amendments: 259-008-0025, 259-008-0064, 259-008-
0070

Last Date for Comment: 9-23-08, 5 p.m.

Summary: Amends Basic Police Course to include mental illness
training; amends Basic Police Course to include missing children and
adults; amends maintenance training requirements for Telecommu-
nicators/Emergency Medical Dispatchers; adopts rule to require men-
tal health session for police officers after utilizing deadly physical
force; and adopts civil penalty rules.

Rules Coordinator: Bonnie Salle

Address: 4190 Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2431

ecccccccos

Rule Caption: Adopts Criminal Records Checks Rules.

Stat. Auth.: ORS 181.534 & 181.612

Stats. Implemented: ORS 181.612

Proposed Adoptions: 259-013-0000, 259-013-0005, 259-013-
0220, 259-013-0230, 259-013-0235, 259-013-0240, 259-013-0250,
259-013-0260, 259-013-0270, 259-013-0280, 259-013-0290, 259-
013-0300

Last Date for Comment: 9-23-08, 5 p.m.
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Summary: Adopts administrative rules outlining the procedures for
a criminal records check for individuals who are required to have a
criminal record check prior to licensing or certification.

Rules Coordinator: Bonnie Salle-Narvaez

Address: 4190 Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2431

ecccccccoe

Rule Caption: Eliminates rule requiring polygraph examiners to
register with county clerk.

Stat. Auth.: ORS 181 & 703

Stats. Implemented: ORS 181 & 703

Proposed Amendments: 259-020-0040

Last Date for Comment: 9-23-08, 5 p.m.

Summary: Amends rule to remove requirement for each polygraph
examiner to register with the county clerk in each county in which
a business address is maintained.

Rules Coordinator: Bonnie Salle-Narvaez

Address: 4190 Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2431

ecccccccoe

Rule Caption: Amend private security rule relating to criminal
history convictions.

Stat. Auth.: ORS 181.875, 181.878 & 181.883

Stats. Implemented: ORS 181.875 & 181.878

Proposed Amendments: 259-060-0020

Last Date for Comment: 9-23-08, 5 p.m.

Summary: Re-establishes previous language regarding the length of
time an applicant for certification or licensure is prohibited from
having a criminal conviction prior to certification or licensure.
Rules Coordinator: Bonnie Salle-Narvaez

Address: 4190 Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2431

ecccccccoe

Rule Caption: Amend eligibility of public safety memorial fund
board award to include a designee.

Stat. Auth.: ORS 243.950, 243.956

Stats. Implemented: ORS 243.950, 243.956

Proposed Amendments: 259-070-0001, 259-070-0005, 259-070-
0010

Last Date for Comment: 9-22-08, 5 p.m.

Summary: A public safety officer who suffers a qualifying death or
disability after January 1, 2008 may designate an alternate individ-
ual to become eligible for any lump sum benefit or mortgage
benefit awarded.

Rules Coordinator: Bonnie Salle-Narvaez

Address: 4190 Aumsville Hwy SE Salem, OR 97317

Telephone: (503) 378-2431

Department of Revenue
Chapter 150

Rule Caption: Interest rate decrease for deficiencies and refunds
effective January 1, 2009.

Stat. Auth.: ORS 305.100 & 305.220

Stats. Implemented: ORS 305.220

Proposed Amendments: 150-305.220(1), 150-305.220(2)

Last Date for Comment: 11-24-08, 5 p.m.

Summary: OAR 150-305.220(1) and 150-305.220(2) are proposed
for amendment to reflect a decrease in the interest rate paid on
refunds and charged on deficiencies. This notice of proposed rule-
making is intended to comply with the requirements of ORS
305.220(3), which requires notice of intent to adopt adjusted inter-
est rates to be given in the manner provided in ORS 183.335 not less
than three months before the proposed effective date of the adjust-
ed rates. These changes are proposed for interest periods beginning
on or after January 1, 2009.

Rules Coordinator: Debra L. Buchanan
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Address: 955 Center St NE Salem OR 97301-2555
Telephone: (503) 945-8653
Department of State Lands
Chapter 141

Rule Caption: To adopt current Model Rules, update language
concerning notification and correct ORS and OAR references.
Date: Time: Location:
10-23-08 1-4 p.m. DSL Land Board Rm.

775 Summer St. NE

Salem, OR 97301
Hearing Officer: Cyndi Wickham
Stat. Auth.: ORS 36.224 & 183.413-183.470
Stats. Implemented: ORS 36.224,36.228,36.230,36.232, 183.341
& 273.045
Proposed Amendments: 141-001-0000, 141-001-0005, 141-001-
0010, 141-001-0020
Last Date for Comment: 10-30-08, 5 p.m.
Summary: The Department of State Lands is revising these gener-
al administrative rules to be consistent with current Model Rules
adopted by the Attorney General as provided in ORS 183.341(1).In
addition, the Department is updating the rules concerning notifica-
tion as directed by ORS 183.341(4), which requires an agency to
“provide a reasonable opportunity for interested persons to be noti-
fied of the agency’s intention to adopt, amend or repeal a rule.” The
Department is also correcting ORS and OAR references.
Rules Coordinator: Elizabeth Martino
Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301-1279
Telephone: (503) 986-5239

ecccccccos

Rule Caption: Updating to reflect technological changes in
recordkeeping, information security and business claims criteria.
Date: Time: Location:
10-23-08 9am~12 p.m. DSL Land Board Rm.

775 Summer St. NE

Salem, OR 97301
Hearing Officer: Cyndi Wickham
Stat. Auth.: ORS 98.302-98.436 & 273.045
Stats. Implemented: ORS 98
Proposed Adoptions: 141-040-0213
Proposed Amendments: 141-040-0010, 141-040-0030, 141-040-
0211, 141-040-0212, 141-040-0214
Proposed Repeals: 141-040-0035, 141-040-0040
Last Date for Comment: 10-30-08, 5 p.m.
Summary: OARs 141-040-0005 through 0220 establish a uniform
procedure for responding to requests for information about
unclaimed and escheat property reported or remitted to the Depart-
ment of State Lands and to establish fees that the Department may
charge in doing so. The Department is proposing to update these
rules to reflect current technological changes regarding record-
keeping of records available for review to safeguard the personal and
confidential information of owners of unclaimed property in the
Department’s custody according to current federal and state man-
dates. In addition, the Department is proposing changes in the cri-
teria for business claims.
Rules Coordinator: Elizabeth Martino
Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301-1279
Telephone: (503) 986-5239

ecccccccoe

Rule Caption: Implementing statutory changes to certain dorman-
cy periods and updating reporting formatting requirements.
Date: Time: Location:
10-23-08 9am-—12 p.m. DSL Land Board Rm.
775 Summer St. NE
Salem, OR 97301
Hearing Officer: Cyndi Wickham
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Stat. Auth.: ORS 98.302-98.436 & 273.045

Stats. Implemented: ORS 98

Proposed Amendments: 141-045-0010, 141-045-0021, 141-045-
0031, 141-045-0041, 141-045-0061, 141-045-0100, 141-045-0115,
141-045-0126, 141-045-0130

Last Date for Comment: 10-30-08, 5 p.m.

Summary: OARs 141-045-005 through 0185 provide consistent pro-
cedures for the administration of the Uniform Disposition of
Unclaimed Property Act, ORS 98.302 to 98.436,98.991 and 98.992
and to ensure that all unclaimed money and property held in safe-
keeping are reported and paid over to the Department in an accurate
and timely manner. The Department is proposing changes to these
rules to implement statutory changes that went into effect on Janu-
ary 1,2008, regarding certain dormancy periods and to update report-
ing formatting requirements.

Rules Coordinator: Elizabeth Martino

Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301-1279

Telephone: (503) 986-5239

ecccccccos

Rule Caption: Deletes obsolete rules and changes rules to improve
readability and clarity.
Date: Time:
10-24-08 9am.—12 p.m.

Location:

DSL Land Board Rm.

775 Summer St. NE

Salem, OR 97301

Hearing Officer: Cyndi Wickham

Stat. Auth.: ORS 273

Stats. Implemented: ORS 273.563-273.591

Proposed Amendments: 141-050-0500, 141-050-0900, 141-050-
0905, 141-050-0920, 141-050-00940, 141-050-0965, 141-050-
0972, 141-050-0976, 141-050-0982

Proposed Repeals: 141-050-0530, 141-050-0535, 141-050-0910,
141-050-0945

Proposed Renumberings: 141-050-0890 to 141-050-0450

Last Date for Comment: 10-31-08, 5 p.m.

Summary: The purpose of these rules is to provide a central and con-
tinuing register of areas in Oregon which contain significant natu-
ral heritage resources and special species, and which meet the cri-
teria of the Plan for registration under the Oregon Register of Natural
Heritage Resources. Ref. ORS 273.581 and 1981 OL Ch. 208.

The Department of State Lands, on behalf of the Natural Heritage
Advisory Council, is proposing changes to improve the readability
and clarity of these rules.

Rules Coordinator: Elizabeth Martino

Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301-1279

Telephone: (503) 986-5239

ecccccccoe

Rule Caption: Revisions to the Local Wetlands Inventory
Standards and Guidelines.
Date: Time:

9-24-08 1-4 p.m.

Location:

775 Summer St. NE, Suite 100
Salem, OR 97301

Hearing Officer: Anna Buckley

Stat. Auth.: ORS 196.674-196.681 & 196.692

Stats. Implemented: ORS 196.668-196.692

Proposed Amendments: 141-086-0180 — 141-086-0390

Last Date for Comment: 10-10-08

Summary: The Local Wetlands Inventory (LWI) Standards and
Guidelines rules establish a method for identifying and mapping wet-
lands for local planning purposes and for incorporation into the
Statewide Wetlands Inventory. Some of the proposed revision include
a clarification of wetland verification; the minimum size of the wet-
land to be mapped; require a report in addition to the map products;
require maps to be GIS products; and clarify when local government
are required to expand or amend their LWI.

Rules Coordinator: Elizabeth Martino
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Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301-1279
Telephone: (503) 986-5239
Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Requirements for the Display of Vehicle
Registration Stickers.

Stat. Auth.: ORS 184.616, 184.619, 802.010 & 803.560

Stats. Implemented: ORS 803.560

Proposed Adoptions: 735-032-0036

Last Date for Comment: 9-22-08

Summary: ORS 803.560 specifies that a person commits the offense
of improper display of validating [registration] stickers if the person
owns or drives a vehicle that doesn’t display stickers in a manner
required by the Department of Transportation. DMV is proposing to
adopt OAR 735-032-0036 to set forth the requirements for the dis-
play and placement of registration stickers.

Requirements for the display of registration stickers are current-
ly available upon request from DMV and at DMV’s website:
http://www.oregon.gov/ODOT/DMV/vehicle/plates.shtml#Sticker_
Placement

Display requirements are also provided with new registration
plates and with registration stickers at the time of initial registration
(with new license plates), at registration renewal and when replace-
ment stickers are issued. DMV is clarifying these requirements in
rule.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccos

Rule Caption: Clarifying when DMV Will Waive a Knowledge or
Drive Test for a Motorcycle Endorsement.
Stat. Auth.: ORS 184.616, 184.619, 802.010, 802.200, 802.540,
807.070, 807.072, 807.080, 807.170 & 807.175
Stats. Implemented: ORS 807.070, 807.072, 807.080, 807,170,
807.175,807.530 & 809.310
Proposed Adoptions: 735-062-0078
Proposed Amendments: 735-062-0040, 735-062-0080, 735-062-
0140
Last Date for Comment: 9-22-08
Summary: ORS 807.072(1) allows DMV to waive a knowledge test
required under ORS 807.070(2), by rule, if the department receives
proof that the examination is given in conjunction with a motorcy-
cle rider education course established under ORS 802.320. The
motorcycle rider education courses that are approved by the Trans-
portation Safety Division of the Oregon Department of Transporta-
tion are courses offered by TEAM OREGON (http://teamoregon.
orst.edu/to_web/index.shtml). DMV proposes to adopt OAR 735-
062-0078 to specify that DMV will waive the knowledge test
required for a motorcycle endorsement if the applicant presents a
TEAM OREGON Basic Rider Training course completion card.
DMV proposes to amend OAR 735-062-0040 to clarify that a
knowledge test may also be required for an endorsement, such as a
motorcycle endorsement. DMV proposes to amend OAR 735-062-
0080 to specify that DMV will not waive the motorcycle skills test
for an applicant under 21 years of age, even if the applicant has a
motorcycle endorsement issued by another jurisdiction. This clari-
fication is needed as ORS 807.175 requires a person under 21 years
of age to successfully complete a motorcycle rider education course
established by the department under ORS 802.320. DMV further
proposes to amend OAR 735-062-0080 to clarify which TEAM
OREGON course completion cards DMV will accept, from persons
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of different ages, to waive the motorcycle skills test. DMV propos-
es to amend OAR 735-062-0140 to clarify that it is a TEAM
OREGON Basic Rider Training course completion card that a per-
son under 21 years of age must present to DMV. Providing the name
of the approved courses in these rules may help citizens of Oregon
more easily understand the requirements. If, in the future, other
courses are approved, DMV will amend the rules to include that
information. Other changes are made for clarity.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Suspension/Revocation for Out-of-State Conviction,
Suspension or Revocation.
Stat. Auth.: ORS 184.616, 184.619, 802.010 & 809.400
Stats. Implemented: ORS 809.400
Proposed Amendments: 735-070-0030
Last Date for Comment: 9-22-08
Summary: OAR 735-070-0030 establishes when DMV will suspend
or revoke a person’s Oregon driving privileges based on notification
from another jurisdiction of a conviction, suspension or revocation
in that jurisdiction. Section (5) of the rule establishes what evidence
must be received by DMV that the underlying cause for suspension
under Section (3) of the rule has ended in the reporting jurisdiction.
These are suspensions based on notification from another jurisdic-
tion that a citizen of Oregon has been suspended or revoked in that
jurisdiction under implied consent laws for failure or refusal of a
breath, blood or urine test. DMV proposes to amend OAR 735-070-
0030(5) to include a DMV inquiry on the National Driver Regis-
ter/Problem Driver Pointer System (NDR/PDPS) that shows clear in
the reporting jurisdiction as acceptable evidence that the suspension
or revocation in the reporting jurisdiction has ended. This inquiry will
show electronically that the person’s driving privileges are no longer
suspended or revoked in the reporting jurisdiction for the reasons
described above. Currently the person whose driving privileges are
suspended or revoked by another jurisdiction must provide a letter
or certified copy of the driving record in the other jurisdiction to show
that the suspension or revocation has ended. Other jurisdictions are
often resistant to write letters when they know Oregon DMV can
access the information electronically. Paying for a certified copy of
a driving record may be a burden on some people attempting to
reinstate their Oregon driving privileges.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccos

Rule Caption: Establishes Procedures and Requirements for
Oregon’s Vehicle Appraiser Education Program.
Stat. Auth.: ORS 184.616, 184.619, 802.010 & 819.480
Stats. Implemented: ORS 819.210, 8§19.220, 819.480, 819.482 &
822.700
Proposed Adoptions: 735-158-0005, 735-158-0010
Proposed Amendments: 735-158-0000
Last Date for Comment: 9-22-08
Summary: Chapter 630, Or. Laws 2007 (HB 2435) renumbered,
from ORS 819.230 to ORS 819.480, the statute establishing require-
ments for the issuance of Oregon vehicle appraiser certificates. The
law change also granted DMV authority to adopt rules to establish
educational requirements for the issuance or renewal of vehicle
appraiser certificates.

DMV is proposing to amend OAR 735-158-0000, and to adopt
OAR 735-158-0005 and 735-158-0010 to establish a vehicle apprais-
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er education training program to provide vehicle appraisal-related
education to qualified applicants for Oregon vehicle appraiser
certificates. The rules specify education program requirements, edu-
cation curriculum standards and qualification requirements for
appraiser education instructors and trainees. Additional amendments
to OAR 735-158-0000 specity the grounds under which DMV may
deny issuance, suspend, revoke or renew a vehicle appraiser certifi-
cate.

The education program is a non-vocational training program
specifically designed for individuals who are required to hold a vehi-
cle appraiser certificate as a condition of employment. Examples of
employers that may require an employee to hold an appraiser cer-
tificate include towing businesses and public agencies such as state,
city and county law enforcement agencies that enforce laws relating
to abandoned vehicles and vehicles that constitute a roadside hazard.

Training will be conducted by DM V-approved instructors and will
provide education on the basic skills and minimum knowledge
required to appraise vehicles in Oregon. DMV will administer the
education program at no cost to program instructors or trainees.
Instructors will not be compensated by DMV.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171
Department of Transportation,
Highway Division
Chapter 734

Rule Caption: Signs Identifying Cultural, Historical And
Viticultural Features.

Date: Time:
9-22-08 11 a.m.

Location:
355 Capitol St. NE, Rm 122
Salem, OR 97301
Hearing Officer: Amy Joyce
Stat. Auth.: ORS 366.205, 366.450, 810.200, 810.210 & 2007 OL
Ch. 199
Stats. Implemented: ORS 366.205, 366.450, 810.200, 810.210 &
2007 OL Ch. 199
Proposed Adoptions: 734-062-0036
Proposed Amendments: 734-062-0005, 734-062-0010, 734-062-
0015, 734-062-0020, 734-062-0030, 734-062-0035, 734-062-0040,
734-062-0045, 734-062-0050
Proposed Repeals: 734-062-0025
Last Date for Comment: 9-22-08
Summary: This rulemaking will implement Chapter 199, Oregon
Laws 2007 (HB 2273). This legislation added federally recognized
viticultural areas as an additional qualifying feature for the Depart-
ment to erect a sign identifying cultural and historical features for the
traveling public. The Department also updated the application
process and criteria for these signs and made non-substantive
changes for readability.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Department of Veterans’ Affairs
Chapter 274

Rule Caption: Veterans’ Small Business Repair Loan Program.
Stat. Auth.: ORS 406.005

Other Auth.: 2008 OL Ch. 18

Stats. Implemented: 2008 OL Ch. 18
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Proposed Adoptions: 274-013-0000, 274-013-0010, 274-013-
0020, 274-013-0030, 274-013-0040, 274-013-0050, 274-013-0060,
274-013-0070
Last Date for Comment: 9-22-08
Summary: OAR chapter 274, division 013 is promulgated to carry
out the provisions of 2008 Oregon Laws, Chapter 18 as enacted by
the Oregon Legislative Assembly through House Bill 3626 Sections
19 and 20. These rules constitute the Department’s veterans’ Small
Business Repair Loan Program (the “Program”). The purpose of this
Program is to assist a veteran whose small business, due to the vet-
erans’ absence, incurred a significant setback during the veterans’
mobilization or deployment by providing an interest-free loan to the
veteran upon the veterans’ return from mobilization or deployment.
Unremarried surviving spouses of veterans who are deceased as a
result of the mobilization or deployment are also eligible to apply for
a loan through this Program.
Rules Coordinator: Herbert D. Riley
Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285
Telephone: (503) 373-2055

Economic and Community Development Department

Chapter 123

Rule Caption: These rules have been clarified to ensure they are
compliant with statute.

Stat. Auth.: ORS 285A.075

Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.075 & 279A.070

Proposed Amendments: 123-042-0020, 123-042-0026, 123-042-
0036

Last Date for Comment: 9-21-08

Summary: The proposed administrative rule change clarifies lan-
guage for compliance with statute. It also revises language to ensure
that rules are clearly understood.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

Rule Caption: These rules have been clarified to ensure they are
compliant with statute.

Stat. Auth.: ORS 285A.075

Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.075 & 279A.070

Proposed Amendments: 123-043-0010, 123-043-0035, 123-043-
0045, 123-043-0055, 123-043-0075

Last Date for Comment: 9-21-08

Summary: The proposed administrative rule change clarifies lan-
guage for compliance with statute. They add information concern-
ing a prioritization process for making an award.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

Employment Department
Chapter 471

Rule Caption: Allows Training UI participants to submit grades or
program completion documentation at the end of each term rather
than weekly.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657

Proposed Amendments: 471-030-0080

Last Date for Comment: 9-15-08

Summary: Enables the agency to transition from a paper-based
weekly certification of school attendance for Training UI partici-
pants, to a more streamlined monitoring process which is consistent
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with the agency’s Ul processes and in compliance with Training Ul
legal requirements.

Rules Coordinator: Janet Orton

Address: Employment Department, 875 Union St. NE, Salem, OR
97311

Telephone: (503) 947-1724

Employment Department,
Child Care Division
Chapter 414

Rule Caption: Clarifies Rules regarding allowable animals in
Registered Family Child Care facilities and specifies that notifica-
tion to parents of presence of animals is required.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657A

Proposed Amendments: 414-205-0100

Last Date for Comment: 9-30-08

Summary: Prohibits reptiles, frogs, monkeys, hooked beaked birds,
baby chicks and ferrets from being present in a Registered Family
Child Care facility unless they are housed in and remain in a con-
tainer/tank which precludes direct contact by children. Allows pro-
hibited animals if handled by zoos, museums and other profession-
al animal handlers. Requires notice of presence of animals in a
Registered Family Child Care facility be provided to parents.
Rules Coordinator: Janet Orton

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccos

Rule Caption: Requires that parents be notified of the presence of
animals in the Certified Family Child Care Home.

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657A

Proposed Amendments: 414-350-0190

Last Date for Comment: 9-30-08

Summary: Requires Certified Family Child Care Homes to notify
parents of the presence of animals within the home.

Rules Coordinator: Janet Orton

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724

Landscape Contractors Board
Chapter 808

Rule Caption: Amends and clarifies civil penalty amounts and
when a civil penalty may be adjusted per a settlement agreement.

Date: Time: Location:

9-19-08 1 p.m. Roth’s IGA
1130 Wallace Rd. NW
Salem, OR

Hearing Officer: Michael A. Snyder

Stat. Auth.: ORS 183.310-183.500, 670.310 & 671.670

Stats. Implemented: ORS 671.997

Proposed Amendments: 808-005-0020

Last Date for Comment: 9-22-08, 5 p.m.

Summary: Amends and clarifies civil penalty amounts to be
assessed and when those amounts may be adjusted per a settlement
agreement.

Rules Coordinator: Kim Gladwill-Rowley

Address: Landscape Contractors Board, 2111 Front Street NE, Suite
2-101, Salem, OR 97301

Telephone: (503) 378-5909, ext. 223

ecccccccoe

Rule Caption: Updates the use of lay representatives in contested
case hearings conducted by the agency.
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Date: Time: Location:

9-19-08 1 p.m. Roth’s IGA
1130 Wallace Rd. NW
Salem, OR

Hearing Officer: Michael A. Snyder
Stat. Auth.: ORS 183.452(2), 670.310 & 671.670
Other Auth.: Attorney General Letter of Approval dated August 4,
2008
Stats. Implemented: ORS 183.452(2)
Proposed Amendments: 808-009-0340
Last Date for Comment: 9-22-08, 5 p.m.
Summary: This rule must be effective in order to allow the agency
to use its employees to represent the agency at specific types of con-
tested case hearings. On August 4, 2008 the Attorney General
revoked all prior authorization for lay representation from the Land-
scape Contractors Board and approved proposed rule amendments
and a new authorization for lay representation. That new authoriza-
tion is effective upon the adoption of the rule amendments. If these
rules are not in effect the agency will not have the Attorney Gener-
al s approval for lay representation and this will create the need for
the agency s assigned assistant attorney general to represent the
agency at all hearings, which would be a significant, unbudgeted cost
to the agency.
Rules Coordinator: Kim Gladwill-Rowley
Address: 2111 Front Street NE Ste 2-101, Salem OR 97301
Telephone: (503) 378-5909, ext. 223

Occupational Therapy Licensing Board

Chapter 339

Rule Caption: Updating Rules for Occupational Therapists work-
ing in Education.

Date: Time:
11-7-08 11 am.

Location:
Portland State Office Bldg.
800 NE Oregon St., Suite 407
Portland, OR 97232
Hearing Officer: OT Licensing Board
Stat. Auth.: ORS 675.320
Stats. Implemented:
Proposed Amendments: 339-010-0050
Last Date for Comment: 11-7-08
Summary: The Board received many comments about the confusion
regarding the rule of Occupational Therapist working in Education
and worked for over a year with many licensees who work in Edu-
cation revising and updating the rule to make it more current to the
reality of Occupational Therapist currently working in schools.
Rules Coordinator: Felicia Holgate
Address: Occupational Therapy Licensing Board, 800 NE Oregon
St., Suite 407, Portland, OR 97232
Telephone: (971) 673-0198
Rule Caption: Pain Management CE; Education; Fees non refund-
able; Notary for supervision forms.
Stat. Auth.: ORS 675.320
Stats. Implemented:
Proposed Amendments: 339-010-0023, 339-010-0035, 339-010-
0050, 339-020-0010
Last Date for Comment: 11-7-08
Summary: ¢ Changes to OAR 339-010-0023 make renewal fees non
refundable; a change needed with new online renewals started in
2008 with credit card payments; this rule conforms to other health
licensing boards for the online, credit card process.

* Changes to OAR 339-010-0035 deleted the requirement that
Statement of Supervision must be notarized.

e Changes to OAR 339-010-0050 made after over a year of look-
ing at the issues and the need to update the previous rules dealing
with Occupational Therapists working in education.
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* Changes to OAR 339-020-0010 adds a legislative requirement
at the 2007 legislative session making it mandatory for Occupational
Therapists to complete 7 hours of CE in Pain Management.

Rules Coordinator: Felicia Holgate
Address: Occupational Therapy Licensing Board, 800 NE Oregon
St., Suite 407, Portland, OR 97232
Telephone: (971) 673-0198
Oregon Board of Dentistry
Chapter 818

Rule Caption: Amends/repeals rules: Procedures, Standards of
Practice, Advertising, Examination/Licensing, Anesthesia, Dental
Hygiene, Dental Assisting.
Date: Time:
10-9-08 7 p.m.

Location:

OHSU School of Dentistry

611 SW Campus Dr.

Rms. 220 & 225

Portland, OR

Hearing Officer: Board President or Disignee

Stat. Auth.: ORS 679 & 680

Other Auth.: HB 2867 (2007 OL Ch. 379) & SB 591 (2007 OL Ch.
812)

Stats. Implemented: ORS 192.521, 679.010, 680.020, 680.026,
680.150, 680.200 & 680.205

Proposed Amendments: 818-001-0002, 818-012-0030, 818-012-
0040, 818-012-0060, 818-012-0070, 818-015-0005, 818-015-0007,
818-015-0015, 818-021-0017, 818-026-0030, 818-035-0020, 818-
035-0025, 818-035-0030, 818-035-0040, 818-035-0100, 818-042-
0095

Proposed Repeals: 818-012-0050

Last Date for Comment: 10-8-08

Summary: The Board is amending, 818-001-0002, Definitions, to
update the titles of the dental specialties that are defined by the Amer-
ican Dental Association and adding a definition of a full-time student
as defined in the statutes for clarification.

The Board is amending, 818-012-0030, Standards of Practice, to
include language that is being repealed from 818-012-0050 and to
update fees that were previously updated by legislation but was
changed in error.

The Board is amending, 818-012-0040, Infection Control Guide-
lines, to update the current name of the federal agency that develops
guidelines on infection control and to update current terminology for
Hand Hygiene.

The Board is amending, 818-012-0060, Failure to Cooperate with
Board, to include provisions regarding persons who may deal with
the Board.

The Board is amending, 818-012-0070, Patient Records, to further
clarify which types of dental models are considered part of a patient
record.

The Board is amending, 818-015-0005, General Provisions, to fur-
ther clarify and define advertising.

The Board is amending, 818-015-0007, Specialty Advertising, to
include the updated titles of dental specialties that are being amend-
ed in 818-001-0002.

The Board is amending, 818-015-0015, Disclosure Requirements,
to clarify what type of information must be found in an advertisement
by a licensee of the Board.

The Board is amending, 818-021-0017, Application to Practice as
a Specialist, to allow an applicant who has completed a post-grad-
uate specialty program of not less than two years from a dental school
accredited by the Commission on Dental Accreditation of the Amer-
ican Dental Association to be eligible to practice as a Specialist after
meeting all other requirements.

The Board is amending, 818-026-0030, Requirement for Anes-
thesia Permit, Standards and Qualification of an Anesthesia Moni-
tor, to include dental hygiene for the purposes of applying for a per-
mit if the education and training has been more than five years, as it
was previously left out in a previous rule adoption.
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The Board is amending, 818-035-0020, Authorization to Practice,
to include diagnoses and treatment plan for dental hygiene services.

The Board is amending, 818-035-0025, Prohibitions, to clarify the
prescription, administering and dispensing of certain drugs by a den-
tal hygienist; and to clarify and update prohibitions to be consistent
with the restorative rule.

The Board is amending, 818-035-0030, Additional Functions of
Dental Hygienists, to include functions that were previously a part
of the Expanded Functions of Dental Hygienists.

The Board is amending, 818-035-0040, Expanded Functions of
Dental Hygienists, to remove those items that have been moved to
Additional Functions of Dental Hygienists and renumber.

The Board is amending, 818-035-0100, Record Keeping, to
remove a requirement that was previously changed by recent legis-
lation.

The Board is amending, 818-042-0095, Restorative Functions of
Dental Assistants, to remove Endorsements as it is not a part of the
title assigned to those dental assistants who can perform Restorative
Functions.

The Board is repealing, 818-012-0050, Obtaining a Fee by Fraud
or Misrepresentation, as similar language is found elsewhere in the
Board’s rules regarding Unprofessional Conduct and it was felt to be
duplicative.

Rules Coordinator: Sharon Ingram
Address: Oregon Board of Dentistry, 1600 SW 4th Ave., Suite 770,
Portland, OR 97201
Telephone: (971) 673-3200
Oregon Medical Board
Chapter 847

Rule Caption: Establishes term limit for membership on Diversion
Program Supervisory Council.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.615

Proposed Amendments: 847-065-0000

Last Date for Comment: 9-28-08

Summary: The proposed rule change establishes term limits for
membership on Diversion Program Supervisory Council.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201-5826

Telephone: (971) 673-2713

Oregon Public Employees Retirement System
Chapter 459

Rule Caption: Incorporate necessary updates for plan tax qualifi-
cation purposes and for clarification.
Date: Time: Location:
10-21-08 2 p.m. PERS Headquarters
11410 SW 68th Pkwy
Tigard, OR 97223
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238.630, 238.650, 238A.005, 238A.125 &
238A.370
Stats. Implemented: ORS 238 & 238A
Proposed Amendments: 459-005-0525, 459-005-0535, 459-005-
0545
Last Date for Comment: 10-29-08
Summary: Amend rules to incorporate necessary updates for plan
tax qualification purposes and for clarification.
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Clarifies date granting creditable service for leave of
absence without pay.
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Date:
10-21-08

Location:

PERS Headquarters
11410 SW 68th Pkwy
Tigard, OR 97223

Time:
2 p.m.

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 238.300

Proposed Amendments: 459-010-0010

Last Date for Comment: 10-29-08

Summary: Provides that creditable service is granted only for por-
tions of Leave Without Pay (LWOP) that occur before July 1, 1987.
Rules Coordinator: Daniel Rivas

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281

Telephone: (503) 603-7713

ecccccccos

Rule Caption: Modifies effective date used for establishment of
retirement benefits.

Date: Time:
10-21-08 2 pm.

Location:

PERS Headquarters

11410 SW 68th Pkwy

Tigard, OR 97223

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 238.300 & 238.305

Proposed Amendments: 459-013-0260

Last Date for Comment: 10-29-08

Summary: Makes process of establishing retirement benefits admin-
istratively more efficient. As a result, staff will be more likely to
produce a final benefit being paid to the member than an estimated
benefit.

Rules Coordinator: Daniel Rivas

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281

Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Revise trading restrictions in Oregon Savings
Growth Plan.
Date:
10-21-08

Location:

PERS Headquarters
11410 SW 68th Pkwy
Tigard, OR 97223

Time:
2 p.m.

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 243.470

Stats. Implemented: ORS 243.401-243.507

Proposed Amendments: 459-050-0037

Last Date for Comment: 10-29-08

Summary: The rule will revise an earlier version placing trading
restrictions on investment options in the Oregon Savings Growth
Plan. Oregon State Treasury staff recommends that the OSGP
remove the 90-day restriction on all investments options, with the
exception of the International Stock Option. The restriction on the
international equity option would be reduced to 30 days. The
$100,000 daily trade restriction (per option) and the equity wash
restriction on the Stable Value option will remain in place. This rule
change was recommend after the OIC elected to add the BGI EAFE
index to fund the International Stock Option and CitiStreet changed
their daily transfer activity from a prorated methodology spread
across all funds in each option, to using only the BGI index funds.
The BGI index funds are commingled funds, not mutual funds sub-
ject to SEC registration, and therefore are not subject to SEC rules
governing mutual fund redemptions. There are no redemption restric-
tions or provisions on BGI’s funds, and BGI monitors trade activi-
ty to identify inappropriate trading. The processing changes should
eliminate any concern that participants could be subject to redemp-
tion fees for transfer activity. The trading restrictions should keep the
total daily transfer activity at levels which BGI considers acceptable.
Rules Coordinator: Daniel Rivas
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Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713

Oregon State Lottery
Chapter 177

Rule Caption: Amend definition of “Video LotterySM game termi-
nal.” define “Video LotterySM game retailer;” general housekeep-

ing changes.
Date: Time: Location:
10-20-08 10:30-11 a.m. Oregon Lottery

500 Airport Rd. SE

Salem, OR
Hearing Officer: Larry Trott
Stat. Auth.: ORS 461
Other Auth.: Oregon Const., Art. XV, Sec. 4(4)
Stats. Implemented: ORS 461.020, 461.210, 461.215, 461.217,
461.220 & 461.250
Proposed Amendments: 177-010-0003, 177-100-0000, 177-100-
0010, 177-100-0080, 177-100-0090, 177-100-0095, 177-100-0130,
177-100-0160, 177-100-0180, 177-100-0185
Last Date for Comment: 10-20-08, 11 a.m.
Summary: The Oregon State Lottery has initiated permanent rule-
making to amend the above referenced administrative rules. Most of
the amendments are for general housekeeping purposes, including
grammatical changes, the addition of captions, use of consistent
terms, and clarification of meaning. OAR 177-010-0003 is being
amended to incorporate the statutory definition of “Video LotterySM
game retailer” and update the definition of “Video LotterySM game
terminal.” OAR 177-100-0010(8) is also being amended to update
this definition.
Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417

Oregon State Marine Board
Chapter 250

Rule Caption: Eliminates emergency communication EPIRB
exemption.

Stat. Auth.: ORS 830.110

Stats. Implemented: ORS 830.430-830.460

Proposed Amendments: 250-015-0011

Proposed Repeals: 250-015-0011(T)

Last Date for Comment: 9-30-08

Summary: This rule will permanently eliminate the satellite 406
MHz EPIRB exemption for vessels carrying six or fewer passengers.
Rules Coordinator: June LeTarte

Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309

Telephone: (503) 378-2617

Oregon University System,
Eastern Oregon University
Chapter 579

Rule Caption: Amend special student and course fees.

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Repeals: 579-020-0008, 579-020-0012, 579-020-0017
Last Date for Comment: 9-23-08

Summary: The proposed repeal of these rules creates more accuracy
and more closely reflects practice at EOU. All fees charged by East-
ern Oregon University are recorded in 579-020-0006, making the
above-referenced rules obsolete.

Rules Coordinator: Lara Moore
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Address: Oregon University System, Eastern Oregon University,
One University Blvd., Inlow Hall 202, La Grande, OR 97850
Telephone: (541) 962-3368
Parks and Recreation Department
Chapter 736

Rule Caption: Amend and repeal administrative rules governing
general provisions related to public contracting.
Date: Time: Location:
9-15-08 2 p.m. OPRD Headquarters
725 Summer St. NE
Suite C, Rm. 124B
Salem, OR 97301
Hearing Officer: Teresa Moritz
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A
Proposed Adoptions: 736-146-0010, 736-146-0012, 736-146-
0015,736-146-0020, 736-146-0050, 736-146-0060, 736-146-0070,
736-146-0080, 736-146-0090, 736-146-0100, 736-146-0110, 736-
146-0120, 736-146-0130, 736-146-0140
Proposed Repeals: 736-146-0025, 736-146-0030, 736-146-0040
Last Date for Comment: 9-19-08, 5 p.m.
Summary: Existing rules being amended for housekeeping updates
in accordance with instructions of ORS 279A.065(5)(b), and to:
* Remove independent status for Personal Services Contracts;
* Remove section of procedural language governing internal files;
* Remove extraneous section on Contract Administration Defini-
tions.
Rules Coordinator: Joyce Merritt
Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301
Telephone: (503) 986-0756

ecccccccoe

Rule Caption: Amend, adopt, and repeal administrative rules
governing general provisions for public procurement for goods and
services.
Date:
9-15-08

Location:
OPRD Headquarters
725 Summer St. NE
Suite C, Rm. 124B
Salem, OR 97301
Hearing Officer: Teresa Moritz
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A
Proposed Adoptions: 736-147-0040, 736-147-0070
Proposed Amendments: 736-147-0010, 736-147-0030, 736-147-
0050, 736-147-0060
Proposed Repeals: 736-147-0020
Last Date for Comment: 9-19-08, 5 p.m.
Summary: Existing rules being amended for minor housekeeping
updates as required by ORS 279.065(5)(b) and to:
* Remove Life Cycle Costing Provision;
* Add provision for price agreements;
* Add reinstatement of expired or terminated contracts to facilitate
the contracting process.
Rules Coordinator: Joyce Merritt
Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301
Telephone: (503) 986-0756

ecccccccoe

Time:
2 p.m.

Rule Caption: Amend administrative rules governing consultant
selection for architectural, engineering, land surveying, and related
services contracts.

Date: Time:
9-15-08 2 p.m.

Location:

OPRD Headquarters
725 Summer St. NE
Suite C, Rm. 124B
Salem, OR 97301
Hearing Officer: Teresa Moritz
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Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A

Proposed Amendments: 736-148-0010, 736-148-0020

Last Date for Comment: 9-19-08, 5 p.m.

Summary: Existing rules being amended for housekeeping updates
as required by ORS 279A.065(5)(b).

Rules Coordinator: Joyce Merritt

Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301

Telephone: (503) 986-0756

ececccccoe

Rule Caption: Amend existing administrative rule that governs
provisions related to public contracts for construction services.
Date: Time: Location:
9-15-08 2 p.m. OPRD Headquarters
725 Summer St. NE
Suite C, Rm. 124B
Salem, OR 97301
Hearing Officer: Teresa Moritz
Stat. Auth.: ORS 279A.065(5)(a)
Stats. Implemented: ORS 279A
Proposed Amendments: 736-149-0010
Last Date for Comment: 9-19-08, 5 p.m.
Summary: Existing rues being amended for housekeeping updates
as required by ORS 279A.065(5)(b).
Rules Coordinator: Joyce Merritt
Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301
Telephone: (503) 986-0756

Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Housekeeping Changes to OAR
860-039-0015(2)(a).

Stat. Auth.: ORS 183,756 & 757

Stats. Implemented: ORS 756.040 & 757.300

Proposed Amendments: 860-039-0015

Last Date for Comment: 9-25-08, Close of Business

Summary: The proposed housekeeping changes to this rule simply
take information out of a table format and place it in paragraph for-
mat. Making this change will allow the information to be published
in the official version of the rule on the Secretary of State s website
and therefore make the information easier for the public to access.
Rules Coordinator: Diane Davis

Address: 550 Capitol Street NE, Suite 215, Salem, Oregon 97301-
2551

Telephone: (503) 378-4372

Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Official signatures of notaries public.

Stat. Auth.: ORS 194.335

Stats. Implemented: ORS 194.014

Proposed Amendments: 160-100-0030

Last Date for Comment: 9-28-08, Close of Business

Summary: This rule sets standards for the official signature of the
notary public, corresponding to the legal name as proven by satis-
factory evidence, according to ORS 194.515.

Rules Coordinator: Tom Wrosch

Address: 255 Capitol St. NE Suite 151, Salem, OR 97310
Telephone: (503) 986-2371
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Secretary of State,
Elections Division

Chapter 165
Rule Caption: Hand Counts of Ballots at General Election.
Date: Time: Location:
9-23-08 9-9:30 a.m. 255 Capitol St NE, Suite 500A
Salem, OR

Hearing Officer: Brenda Bayes

Stat. Auth.: ORS 246.150

Stats. Implemented: ORS 254.529

Proposed Adoptions: 165-007-0290

Last Date for Comment: 9-23-08

Summary: This rule is proposed for adoption to set forth the pro-
cedures the Secretary of State will use to randomly select the
precincts or ballot count batches that are to be hand counted, appoint
the Secretary of State Administrative Recount Oversight Committee,
adopt SEL 798, Hand Count Results form, for the county clerks to
use to provide a detailed explanation of any difference between the
hand count and the tally of votes produced by each vote tally system
in the county, and generally clarify the procedures to implement ORS
254.529.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310

Telephone: (503) 986-1518

ecccccccoe

Rule Caption: Adopts Division 100 Implementing the Procedure to
be Appointed to the Public Officials Compensation Commission.

Date: Time: Location:
9-23-08 9-9:30 a.m. 255 Capitol St. NE, Suite 500A
Salem, OR

Hearing Officer: Brenda Bayes
Stat. Auth.: ORS 292.908
Stats. Implemented: ORS 292.907 & 292.908
Proposed Adoptions: 165-100-0000, 165-100-0005, 165-100-
0010, 165-100-0015, 165-100-0020, 165-100-0025, 165-100-0030
Last Date for Comment: 9-23-08
Summary: These rules set for the the procedures for the selection
and notification by the Secretary of State, of electors to be appoint-
ed to the Public Officials Compensation Commission as provided for
in ORS 292.908.
Rules Coordinator: Brenda Bayes
Address: Secretary of State, Elections Division, 255 Capitol St. NE,
Suite 501, Salem, OR 97310
Telephone: (503) 986-1518

Teacher Standards and Practices Commission

Chapter 584

Rule Caption: Amends rules regarding reinstated or revoked
licenses, psychologist and counselor licenses, discipline and
housekeeping issues.
Date: Time:
9-29-08 1-3 p.m.

Location:

TSPC Office

465 Commercial St. NE
Salem, OR 97301

Hearing Officer: Victoria Chamberlain

Stat. Auth.: ORS 342 & 181

Stats. Implemented: ORS 181.525, 342.120-342.200, 342.223—
342.232 & 342.400

Proposed Amendments: 584-020-0040, 584-048-0115, 584-050-
0018, 584-060-0182,584-070-0112,584-070-0211,584-070-0221,
584-080-0031

Proposed Repeals: 584-060-0041, 584-070-0050, 584-070-0051,
584-070-0239, 584-070-0240

Last Date for Comment: 10-23-08, 4 p.m.
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Summary: 1. Clarifies required educational experience for rein-
statement of expired licenses is consistent with OAR 84-048-0015.

2. Updates Restricted Transitional Teaching License to include the
Initial “I” Teaching License.

3. Adds additional mandatory crimes to 584-020-0040 to comply
with Legislative changes.

4. Adds Knowingly working without a license and Failing to make
a child abuse report to rule 584-020-0040.

5. Clarifies procedure regarding revoked licenses or right to apply
for a license in rule 584-050-0018.

6. Amends Initial and Continuing School Counselor licenses.

7. Amends Restricted Transitional School Counselor License.

8. Renames the Continuing Superintendent License to “Distin-
guished Administrator License.”

9. Repeals several redundant rules.
Rules Coordinator: Victoria Chamberlain
Address: Teacher Standards and Practices Commission, 465 Com-
mercial St. NE, Salem, OR 97301
Telephone: (503) 378-6813

Veterinary Medical Examining Board
Chapter 875

Rule Caption: Adds inactive status to Certified Veterinary
Technician license.

Stat. Auth.: ORS 686.210

Stats. Implemented: ORS 686.410 & 686.420

Proposed Amendments: 875-010-0090

Last Date for Comment: 10-15-08

Summary: Creates inactive status for Certified Veterinary Techni-
cian license. Inactive licensees may practice not more than 30 days
per year and do not have to report Continuing Education.

Rules Coordinator: Lori V. Makinen

Address: Veterinary Medical Examining Board, 800 NE Oregon St.,
Suite 407, Portland, OR 97232

Telephone: (971) 673-0224

ecccccccoe

Rule Caption: Certified Veterinary Technicians may obtain all
required CE via ‘interactive’ media.

Stat. Auth.: ORS 686.210

Stats. Implemented: ORS 686.410 & 686.420

Proposed Amendments: 875-010-0090

Last Date for Comment: 10-15-08

Summary: Allows Certified Veterinary Technicians to obtain entire
15 hours of required Continuing Education through ‘interactive’
media. (Board Board filed this as a temporary rule in April 2008.)
Rules Coordinator: Lori V. Makinen

Address: Veterinary Medical Examining Board, 800 NE Oregon St.,
Suite 407, Portland, OR 97232

Telephone: (971) 673-0224

ecccccccoe

Rule Caption: Certified Euthanasia Facilities may use vendor or
licensed veterinarian to train and certify euthanasia technicians.
Stat. Auth.: ORS 686.210

Stats. Implemented: ORS 475.190, 609.405, 686.225 & 686.510
Proposed Amendments: 875-020-0005

Last Date for Comment: 10-15-08

Summary: Allows animal control agencies and shelters certified as
euthanasia agencies to obtain employee training in proper methods
of animal euthanasia from private vendors or licensed Oregon vet-
erinarians with prior approval by the Board. (The Board filed this as
a temporary rule in April 2008.)

Rules Coordinator: Lori V. Makinen
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Address: Veterinary Medical Examining Board, 800 NE Oregon St.,
Suite 407, Portland, OR 97232
Telephone: (971) 673-0224

ecccccccos

Rule Caption: Adds provision of on-the-job experience in Oregon
for VTNE applicants.

Stat. Auth.: ORS 686.210

Stats. Implemented: ORS 686.350 & 686.370

Proposed Amendments: 875-030-0010

Last Date for Comment: 10-15-08

Summary: Requires on-the-job applicants for the Veterinary Tech-
nician National Exam to have obtained required work experience in
Oregon.

Rules Coordinator: Lori V. Makinen

Address: Veterinary Medical Examining Board, 800 NE Oregon St.,
Suite 407, Portland, OR 97232

Telephone: (971) 673-0224

ecccccccos

Rule Caption: Allows persons not certified as veterinary techni-
cians to intubate in emergencies.

Stat. Auth.: ORS 686.210

Stats. Implemented: ORS 686.350 & 686.370

Proposed Amendments: 875-030-0050

Last Date for Comment: 10-15-08

Summary: Allows persons not certified as veterinary technicians
to place and endotracheal tube to establish an airway in emergency
situations.

Rules Coordinator: Lori V. Makinen

Address: Veterinary Medical Examining Board, 800 NE Oregon St.,
Suite 407, Portland, OR 97232

Telephone: (971) 673-0224
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Water Resources Department
Chapter 690

Rule Caption: Well constructor and landowner responsibility
regarding water well construction, maintenance, alteration, conver-
sion and abandonment activities.
Date: Time:

9-9-08 5-6 p.m.

Location:

City Hall

Community Conference Rm.
501 Emigrant Ave
Pendleton, OR

Deschutes County
Administration Bldg.

1300 NW Wall St.

Bend, OR

OWRD Conf. Rm. 124 A & B
725 Summer St. NE

Salem, OR

9-10-08 4-5 p.m.

9-22-08 5-6 p.m.

Hearing Officer: Tom Paul

Stat. Auth.: ORS 183,536, 537 & 540

Stats. Implemented: ORS 183, 536, 537 & 540

Proposed Amendments: Rules in 690-200, 690-205, 690-215, 690-
220, 690-240

Last Date for Comment: 9-25-08, 5 p.m.

Summary: The rules propose to modify and clarify the initial notice
of water supply well construction (Start Card) for water supply and
monitoring wells, clarify the responsibility for work performed and
standards for materials used in water supply well alterations, and
allow the use of unhydrated bentonite used for well abandonment.

Rules Coordinator: Ruben Ochoa

Address: Water Resources Department, 725 Summer St. NE, Salem,
OR 97301

Telephone: (503) 986-0874
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Appraiser Certification and Licensure Board
Chapter 161

Rule Caption: Temporary rule amending pre-requisite require-
ments for supervising appraiser.

Adm. Order No.: ACLB 2-2008(Temp)

Filed with Sec. of State: 8-6-2008

Certified to be Effective: 8-6-08 thru 2-1-09

Notice Publication Date:

Rules Amended: 161-010-0080, 161-010-0085

Subject: Amends Oregon Administrative Rule 161, Division 010,
Rule 0080 regarding Appraiser Assistant registration requirements,
and Rule 0085 regarding pre-requisite requirements for supervising
appraiser.

Rules Coordinator: Karen Turnbow —(503) 485-2555

161-010-0080
Appraiser Assistant Registration — Application and Renewal
Requirements

(1) A person desiring to participate in an appraiser training program
must register with the Board and work under the direct supervision of one
or more licensees who are in good standing with the Board, and have been
licensed or certified for a minimum of 24 months. Experience gained prior
to registration will be not accepted.

(2) Prior to registering with the Board, an

Appraiser Assistant applicant must:

(a) Complete 75 hours of qualifying education in the following cate-
gories and successfully pass the applicable final examinations:

(A) 15-hour Appraisal Foundation’s National USPAP course, or its
equivalent, within two (2) years preceding the date of application;

(B) 30-hour Basic Appraisal Principles course within five (5) years
preceding the date of application. The five-year requirement does not apply
to licensees that register as an Appraiser Assistant to upgrade their license
or certificate;

(C) 30-hour Basic Appraisal Procedures course within five (5) years
preceding the date of application. The five-year requirement does not apply
to licensees that register as an Appraiser Assistant to upgrade their license
or certificate; and

(b) Make arrangements with one or more licensees who agree to
directly supervise their real estate appraisal activities.

(c) Attend a four hour Board approved Supervising Appraiser/
Appraiser Assistant Training Course and successfully pass the final exam.

(3) The applicant must submit an Appraiser Assistant Registration
Application that meets the requirements of OAR 161-015-0010(1) through
(5) and includes a non-refundable application fee and a copy of their super-
vising appraiser’s endorsement as described on the application form.

(4) An applicant must be at least 18 years of age.

(5) An applicant must be a citizen of the United States or have the
legal authority to work in the United States.

(6) The Appraiser Assistant Registration must be renewed on an annu-
al basis. The renewal application must be submitted on the prescribed form
and include the following:

(a) Verification of successful completion of the Appraisal
Foundation’s National USPAP Update course or its equivalent, if applica-
ble (required on first renewal and every other year thereafter);

(b) For applicants who have been registered two years or more, veri-
fication of successful completion of no less than fourteen hours of qualify-
ing or continuing education. The fourteen education hours may include the
USPAP Update course and must be obtained after the date their last regis-
tration was issued.

(7) During the period beginning on the day following the expiration
date of the registration, and ending on the date of the renewal of the regis-
tration, an Appraiser Assistant will not receive experience credit for any
experience accrued during the lapse in registration. If the Appraiser
Assistant fails to renew the registration within one year from the expiration
date, the registration is terminated and a new application must be submitted
pursuant to ORS 161-010-0080.

(8) Appraiser Assistants on active duty with the United States Armed
Forces at the time of renewal may, upon written request to the Board, be
provided a military deferral allowing for their otherwise complete applica-
tion, including fee and evidence of continuing education, to be considered
timely if received by the Board within 180 days of release from active duty.

(9) An applicant may submit a written request to withdraw their appli-

cation at any time prior to an official action being taken by the Board.
[ED. NOTE: Forms referenced are available from the agency.]
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Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-
1996, f. & cert. ef. 2-13-96; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. &
cert. ef. 2-26-02; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 2-2004, f. 5-25-04, cert., ef. 6-
1-04; ACLB 3-2005, f. & cert. ef 7-22-05; ACLB 4-2005, f. & cert. ef. 11-2-05; ACLB 2-
2006, f. & cert. ef. 7-26-06; ACLB 1-2007, f. & cert. ef. 2-9-07; ACLB 1-2008, f. & cert. ef.
5-13-08; ACLB 2-2008(Temp), f. & cert. ef. 8-6-08 thru 2-1-09

161-010-0085
Pre-Requisite Experience and Education for Supervising Appraiser

Any licensee wishing to supervise a new appraiser assistant must first
apply for and receive a Supervising Appraiser Endorsement. In order to
receive a Supervising Appraiser Endorsement, the applicant must:

(1) be licensed or certified for a minimum of 24 months, be in good
standing, and not be otherwise prohibited from supervising appraiser assis-
tants. Effective January 1, 2010, State Licensed Appraisers may not super-
vising registered appraiser assistants and, therefore, are not eligible for a
supervising appraiser endorsement.

(2) Attend a Board approved Supervising Appraiser/Appraiser
Assistant Training Course and successfully pass the final exam prior to
making application. A prior Supervising Appraiser/Appraiser Assistant
Training Course and exam completed for purposes of registering as an
appraiser assistant will not count towards obtaining a Supervising
Appraiser Endorsement.

(3) Submit a completed Supervising Appraiser Endorsement applica-
tion that includes the following:

(a) Non-refundable application fee as described on the application
form; and

(b) Supervising Appraiser/Appraiser Assistant Training Course com-
pletion certificate.

(4) Upon application approval, the Board will issue the applicant a
Supervising Appraiser Endorsement that authorizes the applicant to act as
a Supervising Appraiser pursuant to OAR 161-025-0025. The endorsement
is valid from the date of issuance.

(5) A Supervising Appraiser Endorsement may be suspended or
revoked if the Board determines that the applicant has failed to directly
supervise an Appraiser Assistant as required by OAR 161-025-0025.

(6) The Board may also conduct assessments of appraisal work prod-
uct after the Supervising Appraiser Endorsement is issued.

(7) Any applicant may submit a written request to withdraw their

application at any time prior to an official action being taken by the Board.
Stat. Auth.: ORS 674-305(8) & ORS 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 2-2006, f. & cert. ef. 7-26-06; ACLB 12007, f. & cert. ef. 2-9-07; ACLB 4-
2007, f. 11-1-07, cert. ef. 1-1-08; ACLB 2-2008(Temp), f. & cert. ef. 8-6-08 thru 2-1-09

ecccccccoe

Rule Caption: Permanent adoption and amendment of rules result-
ing from three year rule review.

Adm. Order No.: ACLB 3-2008

Filed with Sec. of State: 8-13-2008

Certified to be Effective: 8-13-08

Notice Publication Date: 7-1-2008

Rules Adopted: 161-015-0025

Rules Amended: 161-001-0005, 161-002-0000, 161-006-0140, 161-
006-0175, 161-008-0040, 161-010-0010, 161-010-0020, 161-010-
0025, 161-010-0035, 161-010-0045, 161-010-0055, 161-010-0080,
161-015-0030, 161-020-0015, 161-020-0035, 161-020-0130, 161-
020-0150, 161-025-0005, 161-025-0010, 161-025-0060

Subject: Permanently adopts Oregon Administrative Rule chapter
161, division 015, rule 0025 regarding applications from out-of-state
credential holder; and amends division 1, regarding model rules of
procedure; division 2, regarding definitions; division 6, regarding reg-
istry and enforcement guidelines; division 8, regarding fees and mis-
cellaneous charges; division 10, regarding licensure and certification
requirements; division 15, regarding application and examination
process; division 20, regarding education requirements; and division
25, regarding scope of practice, Appraisal Standards and USPAP.
Rules Coordinator: Karen Turnbow —(503) 485-2555

161-001-0005
Model Rules of Procedure

(1) The Model Rules of Procedure, OAR 137-003-0501 to 137-003-
0700, as promulgated by the Attorney General of the State of Oregon, apply
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to all contested case hearings conducted by a hearing officer from the
Hearing Officer Panel on behalf of the Board.

(2) The Board adopts the current edition of the Model Rules of
Procedure, OAR chapter 137, division 001, as promulgated by the Attorney

General of the State of Oregon and effective January 1, 2008.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure are available
from the office of the Attorney General or the Appraiser Certification and Licensure Board.]
Stat. Auth.: ORS 674.305 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 6-1991. f. & cert. ef. 12-4-91; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-
1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 4-2005, f. &
cert. ef. 11-2-05; ACLB 2-2006, f. & cert. ef. 7-26-06; ACLB 3-2008, f. & cert. ef. 8-13-08

161-002-0000
Definitions

As used in OAR 161-01-005 to 161-50-050, the following terms
(whether capitalized or not) shall have the following meanings:

(1) “Administrator” means the administrator of the Board appointed
by the Board.

(2) “Affiliate” means a business organization sharing with a financial
institution or insurance company some aspect of common ownership and
control.

(3) “Appraisal” or “Real Estate Appraisal” means “appraisal” as
defined in USPAP.

(4) “Appraisal Foundation” means the Appraisal Foundation estab-
lished on November 30, 1987, as a not-for-profit corporation under the laws
of Illinois.

(5) “Appraisal Report” means “report” as defined in USPAP.

(6) “Appraiser Assistant” or “AA” means a person who is not licensed
or certified as an appraiser, but is registered as an appraiser assistant under
ORS 674.310, and who assists with real estate appraisal activity under the
direct supervision of a certified or licensed appraiser.

(7) “Appraisal Subcommittee” or “ASC” means the Appraisal
Subcommittee of the Federal Financial Institutions Examination Council
(FFIEC) established pursuant to the Federal Act.

(8) “Board” or “ACLB” means the Appraiser Certification and
Licensure Board established under ORS Chapter 674.

(9) “Certificate” means the document issued by the Board indicating
that the person named thereon has satisfied the requirements for certifica-
tion as a state certified residential or state certified general appraiser.

(10) “Classroom hour” as used in reference to qualifying and contin-
uing education means 50 minutes out of each 60 minute segment.

(11) “Completion” means interpreting, analyzing and reconciling data
or compiled data, including reviewing and adopting another person’s inter-
pretations and reconciliations as one’s own.

(12) “Complex one-to-four family residential property appraisal”
means an appraisal in which the property to be appraised, market condi-
tions, or form of ownership is atypical. For example, atypical factors may
include, but are not limited to:

(a) Architectural style;

(b) Age of improvements;

(c) Size of improvements;

(d) Size of lot;

(e) Neighborhood land use;

(f) Potential environmental hazard liability;

(g) Property interests;

(h) Limited readily available comparable sales data; or

(i) Other unusual factors.

(13) “Continuing Education” means education that is creditable
toward the education requirements that must be satisfied to renew a license,
certificate or appraiser assistant registration.

(14) “Direct Supervision” of an appraiser assistant means:

(a) disclosing in the appraisal report that the supervising appraiser has
inspected the subject property both inside and out, and has made an exteri-
or inspection of all comparables relied upon in the appraisal or disclose that
the supervising appraiser did not inspect the subject property both inside
and out, and did not inspect the exterior of comparables relied upon in the
appraisal; and

(b) reviewing the appraiser assistant’s appraisal report(s) to ensure
research of general and specific data has been adequately conducted and
properly reported, application of appraisal principles and methodologies
has been properly applied, that any analysis is sound and adequately report-
ed, and that any analysis, opinions, or conclusions are adequately devel-
oped and reported so that the appraisal report is not misleading; and

(c) reviewing the appraiser assistant’s work product and discussing
with the appraiser assistant any edits, corrections or modifications that need
to be made to that work product to satisfy OAR 161-002-0000(14)(b); and
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(d) accepting sole and total responsibility for the appraisal report by
signing the appraisal report and certifying that the appraisal report has been
prepared in compliance with the current edition of the Uniform Standards
of Professional Appraisal Practice.

(15) “Federal Act” means Title XI of the Federal Financial
Institutions Reform, Recovery and Enforcement Act of 1989 (12 U.S.C
3310 et seq.).

(16) “Federal Financial Institution Regulatory Agency” means:

(a) The Board of Governors of the Federal Reserve System;

(b) The Federal Deposit Insurance Corporation;

(c) The Office of the Comptroller of the Currency;

(d) The Office of Thrift Supervision; or

(e) The National Credit Union Administration.

(17) “Financial Institution” means an insured depository institution as
defined in section 3 of the Federal Deposit Insurance Act or an insured
credit union as defined in section 101 of the Federal Credit Union Act.

(18) “Good Standing” means the status of a person whose license,
certificate or registration is not currently suspended or been revoked.

(19) “Issuance” means the act of communicating the opinion of value
either in writing or orally.

(20) “License” means the document issued by the Board indicating
that the person named thereon has satisfied all requirements for licensure as
a state licensed appraiser.

(21) “Licensee” means any person who holds an active or inactive
Oregon appraiser license, certified residential appraiser certificate, or certi-
fied general appraiser certificate.

(22) “Mortgage banker” has the meaning defined in ORS 59.840.

(23) “Non-residential” appraising means to render a value on real
property other than one-to-four family residential properties.

(24) “One-to-four family residential property” means a property that
includes one to four residential units and is residential in character, i.c.,
zoning, land use.

(25) “Preparation” means compiling data, including reviewing and
adopting such compiled data as one’s own.

(26) “Prerequisite education” means the initial qualifying education-
al requirements to become licensed or certified with the Board.

(27) “Professional real estate activity” has the meaning defined in
ORS 696.010.

(28) “Qualifying Education” means education that is creditable
toward the education requirements for initial licensure or certification under
one or more of the three real estate appraiser classifications.

(29) “Real estate appraisal activity” has the meaning defined in ORS
674.100.

(30) “Real Estate” or “Real Property” means an identified parcel or
tract of land, together with any improvements, that includes easements,
rights-of-way, undivided or future interests or similar rights in a tract of
land, but does not include mineral rights, timber rights, growing crops,
water rights or similar interests severable from the land when the transac-
tion does not involve the associated parcel or tract of land.

(31) “State Certified General Appraiser or “SCGA” means an individ-
ual who has been certified as a state certified general appraiser by the
Board.

(32) “State Certified Residential Appraiser or “SCRA” means an indi-
vidual who has been certified as a state certified residential appraiser by the
Board.

(33) “State Licensed Appraiser or “SLA” means an individual who
has been licensed as a state licensed appraiser by the Board.

(34) “Subdivision” means either an act of subdividing land or an area
or a tract of land subdivided to create four or more lots within a calendar
year.

(35) “Supervising Appraiser” means a licensee who is directly super-
vising appraiser assistants pursuant to OAR 161-025-0025.

(36) “Supervising Appraiser Endorsement” means the document
issued by the Board indicating that the licensee named thereon has satisfied
all requirements of OAR 161-010-0085 to be a Supervising Appraiser.

(37) “Transaction Value” means:

(a) For loans or other extensions of credit, the amount of the loan or
extension of credit; and

(b) For sales, leases, purchases and investments in or exchange of real
property, the market value of the real property interest involved; and

(c) For the pooling of loans or interest in real property for resale or
purchase, the amount of the loan or market value of the real property cal-
culated with respect to each such loan or interest in real property.

(d) For determinations of the transaction value of real property or
interests in real property in circumstances other than described in the pro-
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ceeding (a) to (c) of this section, the market value of the real property inter-
est involved.

(e) In condemnation or partial taking actions, the transaction value is
deemed to be the value of the larger parcel before the taking.

(38) “Uniform Standards of Professional Appraisal Practice” or
“USPAP” means the standards adopted and published by the Appraisal
Standards Board of the Appraisal Foundation dated April 27, 1987, as
amended January 1, 2008.

(39) “Workfile” means “workfile” as defined in USPAP.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 2-1991(Temp), f. & cert. ef. 7-1-91; ACLB 7-1991, f. & cert. ef. 12-23-91;
ACLB 1-1993(Temp), f. & cert. ef. 3-3-93; ACLB 1-1994, f. & cert. ef. 2-1-94, Renumbered
from 161-010-0000; ACLB 4-1994, f. & cert. ef. 7-27-94; ACLB 4-1994, f. & cert.e f. 7-27-
94; ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98;
ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-1999, f. 1-28-99, cert. ef. 3-31-99; ACLB
1-2000, f. & cert. ef. 2-29-00; ACLB 1-2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01;
ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01; ACLB 3-2001(Temp), f. & cert. ef. 7-12-01 thru
1-8-02; ACLB 1-2002, f. & cert. ef. 2-26-02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-
2003, f. & cert. ef. 1-27-03; ACLB 1-2004, f. & cert. ef. 2-3-04; ACLB 2-2004, f. 5-25-04,
cert. ef. 6-1-04; ACLB 1-2005, f. & cert. ef. 1-12-04; ACLB 4-2005, f. & cert. ef. 11-2-05;
ACLB 1-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-28-06; ACLB 2-2006, f. & cert. ef.
7-26-06; ACLB 5-2007(Temp), f. 11-1-07, cert. ef. 1-1-08 thru 6-27-08; ACLB 1-2008, f. &
cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08

161-006-0140
Registry

The Board shall, no less than monthly, compile and publish on the
Board website a registry of the names and addresses of all persons both
licensed and certified to perform federally related real estate appraisals.
Copies of the directory shall be furnished monthly to the FFIEC Appraisal
Subcommittee (ASC). The annual registry shall be available for purchase at

a fee set by rule of the Board.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674.310
Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-2008, f. &
cert. ef. 8-13-08

161-006-0175
Enforcement Guidelines

The primary objective of the enforcement guidelines is to fairly and
consistently apply appropriate sanctions for violations of Oregon Revised
Statutes and Oregon Administrative Rules governing real estate appraisal
activity.

(1) Sanction Guidelines Grid: [Grid not included. See ED. NOTE.]

(2) A notice of proposed disciplinary action shall propose the pre-
sumptive sanction(s) provided by the guidelines in OAR 161-006-0175(1)
unless there are substantial and compelling reason(s) to propose a depar-
ture. If the Notice departs from the presumptive sanctions, the Notice shall
state the substantial and compelling reason(s) for the departure.

(3) The Administrator or the Administrator’s designee shall have the
authority to negotiate and approve a stipulated settlement at any time prior
to review of a Proposed Order by the Board. If the parties stipulate to depart
from the guidelines, the Administrator or the Administrator’s designee shall
consider the purpose and principles of the guidelines and may agree to
sanctions that are proportionate to the seriousness of the violations.

(4) Departure from the guidelines shall also be allowed in issuance of
a Proposed Order by an Administrative Law Judge and/or a Final Order by
the Board upon a showing of substantial and compelling reason(s) for said
departure. Substantial and compelling reason(s) shall be stated in the
Proposed Order and/or Final Order.

(5) In the event of second or subsequent violations of ORS 674.140(2)
and/or 674.140(7), the Administrator shall not consider a prior Final Order
that was issued more than five (5) years preceding the date of the second or

subsequent notice of proposed sanctions.
[ED NOTE: Grid referenced is available from the agency.]
Stat. Auth.: ORS 674.140 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ALCB
2-2002, f. & cert. ef. 5-30-02; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 1-2008, f. & cert.
ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08

161-008-0040
Fees and Miscellaneous Charges

(1) The Board establishes the following fees for producing copies of
records:
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(a) For copying and certification of documents containing five pages
or less, a charge of $5, and $5 for certification, plus an hourly rate of $25
for staff time to copy the documents;

(b) For copying each page of a certified document in excess of five
pages, a charge of $0.25 per page, plus an hourly rate of $25 for staff time
to copy the documents;

(c) Copies of each page of an uncertified document made on a stan-
dard office copy machine, a charge of $0.25 per page;

(d) Copies of microfilm, $0.25 per image;

(e) Copies of the Oregon Registry: $15 per copy.

(f) If the estimated cost to provide a copy of the requested records is
greater than $25, the Board will provide written notification of the estimat-
ed amount of the fee. The Board will provide the requested record only if
the requester confirms that the agency should proceed with the records
request.

(2) The Administrator shall charge the actual cost for other materials

and staff time not specifically identified in this rule.
Stat. Auth.: ORS 674.305 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 7-1991, f. & cert. ef. 12-23-91; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-
1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-2008, f. &
cert. ef. 8-13-08

161-010-0010
Appraisers in Oregon and Renewal Procedures

(1) There are three categories of appraisers in Oregon; state licensed
appraiser, state certified residential appraiser, and state certified general
appraiser.

(2) Unlicensed/Uncertified individuals may assist in the preparation
of an appraisal, but are not allowed to sign the appraisal report.

(3) Appraisers in Oregon must demonstrate competency by meeting
prerequisite and continuing education, testing, and experience requirements
established by the Board.

(4) All licenses and certificates are subject to renewal every two years
on or before the last day of the license or certificate holder’s birth month.

(5) Each license or certificate may be renewed upon receipt of the
renewal fee specified in OAR 161-003-0020, a complete renewal applica-
tion that includes a current, recognizable, passport style color photograph
of the applicant, evidence of the completion of continuing education
requirements as provided in OAR 161-020-0150, and the fee. The complet-
ed application, fee, and evidence of continuing education requirements
must be received in the Board office on or before the expiration date of the
license to be considered timely. If the expiration date falls on a weekend or
legal holiday, the renewal application must be received no later than 5:00
p.m. on the next business day following the date of expiration.

(6) Renewal applications received after the expiration date and with-
in one (1) year of the date of expiration shall be assessed a late fee in addi-
tion to the renewal fee. It is unlawful for any appraiser to engage in, carry
on, advertise or purport to engage in or carry on real estate appraisal activ-
ity within this state after a license or certificate has expired and prior to
properly renewing the expired license or certificate.

(7) If an appraiser fails to renew their license or certificate within one
year from the date of expiration, the status of the license or certificate
becomes terminated and they must reapply for licensure or certification
pursuant to OAR 161-010-0020 through 161-010-0055.

(8) Licensees on active duty with the United States Armed Forces at
the time of renewal may, upon written request to the Board, be provided a
military deferral allowing for their otherwise complete application, includ-
ing fee and evidence of continuing education, to be considered timely if
received by the Board within 180 days of release from active duty.

(9) Each licensee shall notify the Administrator within thirty (30)
days of any disciplinary action imposed in any other state in which the per-
son holds a license or certificate.

Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 4-1991(Temp), f. & cert. ef. 8-29-91; ACLB 8-1991(Temp), f. & cert. ef. 12-31-

91; ACLB 2-1992, f. & cert. ef. 4-30-92; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-1998,

f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-2005, f. & cert. ef

7-22-05; ACLB 2-2006, f. & cert. ef. 7-26-06; ACLB 1-2008, f. & cert. ef. 5-13-08; ACLB 3-
2008, f. & cert. ef. 8-13-08

161-010-0020
Qualifying Appraiser Experience for Certification and Licensure

(1) Areas of acceptable appraisal experience, as described in OAR
161-010-0025, may include but are not limited to the following:
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(a) Fee Appraisal prepared by a state licensed or certified appraiser in
conformance with USPAP;

(b) Staff Appraisal prepared in conformance with USPAP;

(c) Review Appraisal prepared in conformance with USPAP;

(d) Real Property Appraisal Consulting prepared in conformance with
USPAP;

(e) Highest and Best Use Analysis prepared in conformance with
USPAP;

(f) Assistance in preparation of appraisals as a registered appraiser
assistant performing tasks as provided in OAR 161-025-0030.

(2) All experience must have been obtained after January 30, 1989.

(3) Experience being claimed as set forth in paragraphs (1)(c), (d) and
(e) above, individually or combined, may not exceed more than 25 percent

of the total required experience hours.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-1996, f. & cert. ef. 2-13-96; ACLB 1-1998, f.
6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 2-2003, f. & cert. ef. 1-
27-03; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 1-2007, f. & cert. ef. 2-9-07; ACLB 3-2008,
f. & cert. ef. 8-13-08

161-010-0025
Requirements for Acceptable Appraisal Experience

As a prerequisite to taking the applicable appraisal examination, the
applicant shall present evidence of satisfactory completion of acceptable
appraisal experience. An hour of experience is defined as verifiable time
spent performing tasks in accordance with acceptable appraisal experience,
as defined in OAR 161-010-0020, and does not include travel time. Each
hour of experience is equivalent to one (1) “point” for purposes of OAR
161-010-0025(5). Education cannot be substituted for experience.
Acceptable appraisal experience must meet the following criteria:

(1) Review appraisals shall be awarded experience credit when the
appraiser performs review(s) in accordance with USPAP.

(2) An appraiser who signs a real property appraisal report prepared
by another, even under the label of “review appraiser”, must accept full
responsibility for the contents of the report. This will appropriately be con-
sidered as appraisal experience.

(3) Maximum allowable experience points: [Table not included. See

ED. NOTE.]

[ED NOTE: Tables referenced are available from the agency.|

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1994. f. & cert. ef. 2-1-94; ACLB 3-1996, f. & cert. ef. 2-13-96; ACLB 1-
1997(Temp), f. 10-13-97, cert. ef. 1-1-98; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB
4-1999, f. 11-8-99, cert. ef. 1-1-00; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-2003, f. &
cert. ef. 5-1-03; ACLB 1-2007, f. & cert. ef. 2-9-07; ACLB 3-2008, f. & cert. ef. 8-13-08

161-010-0035
Prerequisite Experience and Education Requirements for State
Certified General Appraisers

As a prerequisite to taking the examination for certification as a state
certified general appraiser, an applicant shall present evidence satisfactory
to the Administrator that the applicant has:

(1) At least 3,000 cumulative hours of acceptable appraisal experi-
ence, including at least 1,500 hours of appraisal experience in non-residen-
tial appraising. “Cumulative” is defined as meaning that experience may be
acquired over any time period of at least thirty (30) months.

(2) Successfully completed not less than 300 class hours of acceptable
appraisal courses as set forth in OAR 161-020-0110(2)(d). Included within
that requirement, each applicant shall have successfully completed the 15-
hour Appraisal Foundation’s National USPAP Course, or its equivalent,
within four (4) years preceding the date of application and have success-
fully passed an examination thereon.

(3) A Bachelors degree or higher from an accredited college or uni-
versity, unless the following requirements are satisfied: In lieu of the
Bachelors degree, an applicant for State Certified General Appraiser shall
successfully complete the following collegiate level subject matter courses
from an accredited college, junior college, community college or universi-
ty, totaling a minimum of 30 semester credit hours, 45 quarter hours, or 450
classroom hours:

(a) English Composition;

(b) Micro Economics;

(¢) Macro Economics;

(d) Finance;

(e) Algebra, Geometry, or higher mathematics;

(f) Statistics;

(g) Introduction to Computers-Word Processing/Spreadsheets;

(h) Business or Real Estate Law; and
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(i) Two elective courses in accounting, geography, ageconomics, busi-

ness management, or real estate.
[Publications: Publications referenced are available from the agency.|
Stat. Auth.: ORS 674.305 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 2-1991(Temp), f. & cert. ef. 7-1-91; ACLB 7-1991, f. & cert. ef. 12-23-91;
ACLB 7-1991. f. & cert. ef. 12-23-91; ACLB 1-1994. f. & cert. ef. 2-1-94, Renumbered from
161-010-0030 & 161-010-0040; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98; ACLB 1-
1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-2003, f. &
cert. ef. 5-1-03; ACLB 1-2008, f. & cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08

161-010-0045
Prerequisite Experience and Education Requirements for State
Certified General Appraisers

As a prerequisite to taking the examination for certification as a state
certified residential appraiser, an applicant shall present evidence satisfac-
tory to the Administrator that the applicant has:

(1) At least 2,500 cumulative hours of acceptable appraisal experi-
ence. “Cumulative” is defined as meaning that experience may be acquired
over any time period of at least twenty-four (24) months.

(2) Successfully completed not less than 200 class hours of acceptable
appraisal courses as set forth in OAR 161-020-0110(2)(c). Included within
that requirement, each applicant shall have successfully completed the 15-
hour Appraisal Foundation’s National USPAP Course, or its equivalent,
within four (4) years preceding the date of application and have success-
fully passed an examination thereon.

(3) An Associate degree or higher from an accredited college or uni-
versity, unless the following requirements are satisfied: In lieu of the
Associate degree, an applicant for State Certified Residential Appraiser
shall successfully complete the following collegiate level subject matter
courses from an accredited college, junior college, community college or
university, totaling a minimum of 21 semester credit hours, 31.5 quarter
hours, or 315 classroom hours:

(a) English Composition;

(b) Principles of Economics (Micro or Macro);

(c) Finance;

(d) Algebra, Geometry, or higher mathematics;

(e) Statistics;

(f) Introduction to Computers-Word Processing/Spreadsheets; and

(g) Business or Real Estate Law.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98;
ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 3-
2003, f. & cert. ef. 5-1-03; ACLB 3-2005, f. & cert. ef 7-22-05; ACLB 1-2008, f. & cert. ef.
5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08

161-010-0055
Prerequisite Experience and Education Requirements for State
Licensed Appraisers

As a prerequisite to taking the examination for licensure as a State
Licensed Appraiser, an applicant shall present evidence satisfactory to the
Administrator that the applicant has:

(1) At least 2,000 cumulative hours of acceptable appraisal experi-
ence. Cumulative hours must be acquired over at least twelve (12) months.

(2) Successfully completed not less than 150 classroom hours of
acceptable appraisal courses as set forth in OAR 161-020-0110(2)(b).
Included within these requirements, each applicant shall have successfully
completed the 15-hour Appraisal Foundation’s National USPAP Course, or
its equivalent, within four (4) years preceding the date of application and
have successfully passed an examination thereon.

(3) Effective January 1, 2010 the Board will no longer accept new
applications for State Licensed Appraiser. Therefore, the education and

experience requirements for State Licensed Appraiser will be moot.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 674.305 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 2-1991(Temp), f. & cert. ef. 7-1-91; ACLB 5-1991(Temp), f. & cert. ef. 11-18-
91; ACLB 7-1991, f. & cert. ef. 12-23-91; ACLB 1-1994, f. & cert. ef. 2-1-94, Renumbered
from 161-010-0050 & 161-010-0060; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-
2002, f. & cert. ef. 2-26-02; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 3-2005, f. & cert. ef
7-22-05; ACLB 4-2007, f. 11-1-07, cert. ef. 1-1-08; ACLB 1-2008, f. & cert. ef. 5-13-08;
ACLB 3-2008, f. & cert. ef. 8-13-08

161-010-0080
Appraiser Assistant Registration — Application and Renewal
Requirements

(1) A person desiring to participate in an appraiser training program
must register with the Board and work under the direct supervision of one
or more licensees who are in good standing with the Board, and have been
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licensed or certified with the Board for a minimum of 24 months.
Experience gained prior to registration will be not accepted.

(2) Prior to registering with the Board, an Appraiser Assistant appli-
cant must:

(a) complete 75 hours of qualifying education in the following cate-
gories and successfully pass the applicable final examinations:

(A) 15-hour Appraisal Foundation’s National USPAP course, or its
equivalent, within two (2) years preceding the date of application;

(B) 30-hour Basic Appraisal Principles course within five (5) years
preceding the date of application. The five-year requirement does not apply
to licensees that register as an Appraiser Assistant to upgrade their license
or certificate;

(C) 30-hour Basic Appraisal Procedures course within five (5) years
preceding the date of application. The five-year requirement does not apply
to licensees that register as an Appraiser Assistant to upgrade their license
or certificate; and

(b) Make arrangements with one or more licensees who agree to
directly supervise their real estate appraisal activities.

(c) Attend a four hour Board approved Supervising Appraiser/
Appraiser Assistant Training Course and successfully pass the final exam.

(3) The applicant must submit an Appraiser Assistant Registration
Application that meets the requirements of OAR 161-015-0010(1) through
(5) and includes a non-refundable application fee and a copy of their super-
vising appraiser’s endorsement as described on the application form.

(4) An applicant must be at least 18 years of age.

(5) An applicant must be a citizen of the United States or have the
legal authority to work in the United States.

(6) The Appraiser Assistant Registration must be renewed on an annu-
al basis. The renewal application must be submitted on the prescribed form
and include the following:

(a) Verification of successful completion of the Appraisal
Foundation’s National USPAP Update course or its equivalent, if applica-
ble (required during their second year and every two years thereafter);

(b) For applicants who have been registered two years or more, veri-
fication of successful completion of no less than fourteen hours of qualify-
ing or continuing education. The fourteen education hours may include the
USPAP Update course and must be obtained after the date their last regis-
tration was issued.

(7) During the period beginning on the day following the expiration
date of the registration, and ending on the date of the renewal of the regis-
tration, an Appraiser Assistant will not receive experience credit for any
experience accrued during the lapse in registration. If the Appraiser
Assistant fails to renew the registration within one year from the expiration
date, the registration is terminated and a new application must be submitted
pursuant to ORS 161-010-0080.

(8) Appraiser Assistants on active duty with the United States Armed
Forces at the time of renewal may, upon written request to the Board, be
provided a military deferral allowing for their otherwise complete applica-
tion, including fee and evidence of continuing education, to be considered
timely if received by the Board within 180 days of release from active duty.

(9) An applicant may submit a written request to withdraw their appli-
cation at any time prior to an official action being taken by the Board.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-

1996, f. & cert. ef. 2-13-96; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. &

cert. ef. 2-26-02; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 2-2004, f. 5-25-04, cert., ef. 6-

1-04; ACLB 3-2005, f. & cert. ef 7-22-05; ACLB 4-2005, f. & cert. ef. 11-2-05; ACLB 2-

2006, f. & cert. ef. 7-26-06; ACLB 1-2007, f. & cert. ef. 2-9-07; ACLB 1-2008, f. & cert. ef.

5-13-08; ACLB 2-2008(Temp), f. & cert. ef. 8-6-08 thru 2-1-09; ACLB 3-2008, f. & cert. ef.
8-13-08

161-015-0025
Application from Out-of-State Credential Holder

(1) The Board may recognize and accept the education and experience
of applicants who hold an active license or certificate obtained from
another state. The out-of-state license or certificate must be active and the
applicant must be in good standing in all states in which they are licensed
or certified.

(2) All applicants shall be subject to a criminal background check.

(3) The application must be submitted on a form prescribed by the
Board.

(4) Effective January 1, 2010, new applications for State Licensed

Appraiser will no longer be accepted by the Board.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 3-2008, f. & cert. ef. 8-13-08
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161-015-0030
Submission of License or Certificate Application

(1) Each application must be accompanied by a non-refundable appli-
cation fee.

(2) An application that is not properly completed, does not contain all
the required information, or is not accompanied by the required fee will be
deferred. An application will also be considered incomplete if the check for
payment of the required fees is dishonored;

(3) The application will be reviewed to determine whether the appli-
cant has sufficient education and experience and is otherwise qualified to sit
for the examination;

(4) An applicant who is not a resident of the State of Oregon must
submit with the application, an irrevocable consent to service form appoint-
ing the Administrator of the Board as agent for service of process as pro-
vided in these rules, if, in an action against the applicant in a court of this
state arising out of the applicant’s activities as a licensed or certified
appraiser, the plaintiff cannot, in the exercise of due diligence, effect per-
sonal service upon the applicant.

(5) An applicant must be a citizen of the United States or have the
legal authority to work in the United States.

(6) An applicant who is actively licensed or certified in another
state(s) must have successfully passed an AQB approved examination sub-
sequent to January 1, 2008 or they will be required to take and pass the
examination. The examination must be at a level consistent with the
appraiser category applied for in the State of Oregon. The examination
results must be sent directly from an AQB approved examination provider
to the Board office.

(7) Applicants for licensure or certification must have a license histo-
ry submitted directly to the Board office from each state in which he or she
has ever been licensed or certified, or the Board may obtain a National
Registry Appraiser License History report. Applicants must be in good
standing in all states in which they are licensed or certified or the applica-
tion will be denied.

(8) Upon application approval, if applicable, the applicant is notified
that they are approved to sit for the examination. Upon successful comple-
tion of the examination, the Board will notify the appraiser and within one
year of the notification, the applicant must submit the ACLB Certificate or
License Request form with the appropriate licensing/certification and
national registry fees, requesting that their license/certificate be issued. The
Administrator issues the certificate or license to the applicant. The apprais-
er’s name is submitted to the FFIEC Appraisal Subcommittee for inclusion
on the Federal Registry.

(9) Upon issuance of a license or certificate, consistent with the scope
of practice as provided in OAR 161-025-0000, 161-025-0005 and 161-025-
0010, the appraiser is authorized to conduct real estate appraisal activity
between the date of the issuance of the license or certificate, and the renew-
al date of the license or certificate, unless sooner revoked or suspended. No
more than one license or certificate shall be issued and outstanding to, or in
favor of, any appraiser at one time.

(10) Effective January 1, 2010, new applications for State Licensed
Appraiser will no longer be accepted by the Board.

(11) An applicant may submit a written request to withdraw their
application at any time prior to an official action being taken by the board.
An official action may include, but is not limited to, a notice of proposed

denial of application.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 4-1991(Temp), f. & cert. ef. 8-29-91; ACLB 8-1991(Temp), f. & cert. ef. 12-31-
91; ACLB 2-1992, f. & cert. ef. 4-30-92; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-1998,
f. 6-24-98, cert. ef. 7-1-98; ACLB 2-1999, f. & cert. ef. 4-20-99; ACLB 1-2000, f. & cert. ef.
2-29-00; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 6-2003, f. & cert. ef. 11-24-03; ACLB
4-2005, f. & cert. ef. 11-2-05; ACLB 1-2007, f. & cert. ef. 2-9-07; ACLB 4-2007, f. 11-1-07,
cert. ef. 1-1-08; ACLB 3-2008, f. & cert. ef. 8-13-08

161-020-0015
Course Approval

(1) Courses shall be reviewed and approved under these rules as either
Qualifying Education or Continuing Education. A course approved for
Qualifying Education may also be used for continuing Education if the
course meets the requirements of this section. An appraiser does not need
to take or pass an examination for Continuing Education credit.

(a) A Qualifying Education Course must include an examination, pro-
vide at least 15 classroom hours of instruction, and be consistent, in terms
of content, with the qualifying education course content guidelines in these
rules;
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(b) A Continuing Education Course must include a minimum of 2
hours of instruction and be consistent, in terms of content, with the
Continuing Education course content guidelines in these rules.

(2) Course approval commences on the date initial approval is grant-
ed by the Administrator:

(a) Course approval by the Administrator is not retroactive (applica-
ble prior to the date approval is initially granted) because previous offerings
of an approved course have not been reviewed under these rules.

(b) Previous offerings of a Board approved course may be approved
at the discretion of the Administrator.

(3) Each approved course shall be assigned to one specific category as
outlined in 161-020-0110(2)(a-0) and 161-020-0110(3).

(4) Each approved course shall be assigned a maximum number of
classroom hours of instruction (including examination time if applicable).

(5) Each approved course shall have an index number assigned to
indicate approval.

(6) Upon receipt of course approval, the course owner/affiliated enti-
ty (such as a state or local chapter of a national organization that owns a
course) may represent in any advertising or other materials that the course
is a Board approved course, provided that the number of classroom hours
credit awarded by the Administrator is also clearly indicated when the num-
ber of credit hours awarded is less than the actual number of scheduled
classroom hours.

(7) Course approval granted to a course owner shall apply to any affil-
iated entity subject to the following conditions:

(a) The course owner requires the affiliated entity to conduct the
course:

(A) Utilizing the owner’s course materials (including textbook and
examinations, if any); and

(B) Allowing the same number of classroom hours as the course
owner;

(C) In accordance with the course owner’s policies relating to instruc-
tor qualifications, student attendance, course scheduling and course prereq-
uisites (if applicable).

(b) The course owner assumes full responsibility in the event the affil-
iated entity violates any of the provisions of these rules.

(8) The Administrator reserves the right to conduct a full review of
any approved course for any reason in connection with any course approval
or at any other time. Further, the Administrator may establish a system of

periodic course review.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674.310
Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 2-
2003, f. & cert. ef. 1-27-03; ACLB 3-2008, f. & cert. ef. 8-13-08

161-020-0035
Application for Course Approval

Course owners seeking initial Board approval shall make application
on a form prescribed by the Administrator, and submit all information
required by the application form along with a non-refundable application
fee. Course owners seeking Board approval for a qualifying education
course shall specify on the application form which category of qualifying
education they seek course approval for as outlined in 161-020-
0110(2)(a)(A-O) and 161-020-0110(3). An application must be complete
before it will be assigned for review by course reviewers.

(1) The Board shall exercise its best efforts, in accordance with appli-
cable law, to protect the confidentiality of course examinations or other pro-
prietary material submitted by applicants as part of their course materials.

(2) Course providers shall not misrepresent Board approval status of
their course in advertising. If an applicant violates this provision, the
Administrator may suspend the review of the course in question.

(3) State or Federal agencies or commissions are approved providers.
Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674.310

Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 4-
2005, f. & cert. ef. 11-2-05; ACLB 3-2008, f. & cert. ef. 8-13-08

161-020-0130
Approval Requirements for Non Pre-Approved Courses for
Qualifying and Continuing Education

(1) The following courses are subject to the review and approval of
the Administrator or designee and may be acceptable for approval as
Qualifying Education and Continuing Education:

(a) Course work approved by the AQB which also meets the require-
ments of these rules;

(b) Courses approved for credit hours at a community college, college
or university in the State of Oregon shall be approved by the Board if said
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courses are substantially the same as required in the rules and procedures.
The applicant for licensure/certification shall submit documentation to
show equivalency, i.e. course description, outlines, etc., to the satisfaction
of the Board.

(2) Courses from providers located outside the State of Oregon may
be acceptable as Qualifying Education and Continuing Education:

(a) If the course has been pre-approved by the licensure/certification
board of that state and the procedures of that state board for approving
Qualifying Education are equivalent to those of the State of Oregon;

(b) If the rules and procedures of the state of origin are not equivalent
to those of the State of Oregon, the applicant may still submit the course for
approval by the Administrator by submitting documentation to show equiv-
alencies with OAR 161-020-0045, i.e. course description, outlines, etc.;

(c) If the state where the course was taken allows Qualifying
Education courses to have a duration of less than 15 hours, as required in
Oregon, but at least 30 hours with an examination, then the Administrator
shall determine whether or not the course content is acceptable, is substan-
tially the same as approval for new courses, and will be reviewed on a case
by case basis for as long as such need exists. The burden of proof remains
with the applicant to demonstrate the equivalency of the course work.

(3) For courses taken prior to the adoption of this program, the crite-
ria for approval shall be based upon the requirements set forth in OAR 161-

020-0045, i.e. course descriptions, outlines, etc.
Stat. Auth.: ORS 674.305 & 674.310
Stats. Implemented: ORS 674.310
Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-2008, f. & cert. ef. 8-13-08

161-020-0150
Time Requirements for Qualifying Education and Continuing
Education

(1) Qualifying Education:

(a) If approved by the Administrator as meeting the requirements of
these rules, audio educational offerings taken prior to July 1, 1990, shall be
acceptable to meet the Qualifying Education requirements for certification
and licensure;

(b) There is no time limit regarding when qualifying education credit
must be obtained, with the following exceptions:

(A) The 15-hour Appraisal Foundation’s National USPAP Course, or
its equivalent, must be obtained within four (4) years preceding the date of
application; and

(B) All other qualifying education for applicants applying to be a reg-
istered appraiser assistant must be obtained within five (5) years preceding
the date of application, with the exception of licensed or certified apprais-
ers registering as an appraiser assistant to upgrade their license.

(c) The Administrator may grant credit for courses where the appli-
cant obtained credit from the course provider by challenge examination
without attending the courses, provided that such credit was granted by the
course provider prior to July 1, 1990, and provided further that the
Administrator is satisfied with the quality of the challenge examination that
was administered by the course provider.

(2) Continuing Education:

(a) Continuing education hours shall be reported as part of the renew-
al application process. Reporting shall be on a form prescribed by the Board
which includes the name of the educational provider, course subject matter,
location, number of hours, course name, date of course and appraiser’s
name. The appraiser shall also submit a copy of the certificate of comple-
tion, URCEC form or grade report issued by the course provider;

(b) “Carry over” of hours from past to future years will not be
allowed;

(c) The same or like course can not be repeated for use as continuing
education within consecutive license cycles, with the exception of USPAP;

(d) Extension of time to satisfy continuing education hour require-
ments will not be permitted;

(e) USPAP:

(A) The Appraisal Foundation’s National USPAP Update Course, or
its equivalent, is required for renewal of all licensed and certified apprais-
ers every two year license cycle.

(B) Registered Appraiser Assistants must successfully complete the
Appraisal Foundation’s National USPAP Update Course, or its equivalent,
at a minimum of every two years.

(f) Fourteen hours of classroom instruction for each year preceding
the license or certification renewal is required. Continuing education hours
may be obtained any time during the term. Credit towards the classroom
hour requirements shall be granted only where the length of the education-
al offering is at least two hours.
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(g) Appraisers may receive up to eight (8) hours of continuing educa-
tion credit for course instruction of a Board approved course per two year
license cycle. However, the appraiser cannot receive credit for course

instruction of the same course in consecutive license cycles.

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98;
ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 3-1999, . 9-23-99, cert. ef. 1-1-00; ALCB
2-2002, f. & cert. ef. 5-30-02; ACLB 2-2003, f. & cert. ef. 1-27-03; ACLB 3-2003, f. & cert.
ef. 5-1-03; ACLB 3-2005, f. & cert. ef 7-22-05; ACLB 2-2006, f. & cert. ef. 7-26-06; ACLB
3-2008, f. & cert. ef. 8-13-08

161-025-0005
State Certified Residential Appraiser

(1) A state certified residential appraiser (SCRA) is authorized to
appraise:

(a) All types of one-to-four family residential real property without
regard to complexity or transaction value, which includes the appraisal of
vacant or unimproved land that is utilized for one-to-four family residential
purposes, and where the highest and best use is for one-to-four family res-
idential purposes;

(b) All other types of real property having a transaction value of less
than $250,000.

(2) The certified residential classification does not include the
appraisal of subdivisions.

(3) A state certified residential appraiser may appraise rural properties
with one or more of the following:

(a) One to four unit single family residential properties:

(b) Other rural properties primarily used for recreation or other non-
income producing purposes.

(4) A state certified residential appraiser may not appraise rural prop-
erties with one or more of the following:

(a) Primary use for production of agricultural income which is includ-
ed in the value:

(b) Commercially valuable timber and/or mineral interests which is
included in the value;

(c) Development potential for commercial or industrial improve-
ments;

(d) Commercial/industrial improvements;

(e) Land or properties with environmental hazards.

(5) The state certified residential appraiser may appraise properties
involving partial taking or where the value of the larger parcel is within the
scope of practice for the state certified residential appraiser. If, during the
course of a condemnation or partial taking appraisal assignment, the
appraiser could reasonably expect the before value of the larger parcel to
exceed the allowable transaction value for the state certified residential
appraiser, the appraiser shall inform the client for whom the appraisal is
being performed that the assignment exceeds the scope of their appraiser’s
practice.

(a) In condemnation, “larger parcel” is defined as that portion of a
property which has unity of ownership, contiguity, and unity of use. These
are the three conditions which must be present to establish the larger parcel
for the purpose of considering the extent of severance. Condemnation
means:

(A) The process by which property is acquired for public purposes
through legal proceedings under the power of eminent domain;

(B) The act of a federal, state, county, or city government or district
or public utility corporation vested with the right of eminent domain to take
private property for public use when a public necessity exists;

(C) Upon payment of just compensation, the act of a sovereign in sub-
stituting itself in the place of the owner and taking all or part of the rights

of the owner.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-1996, f. & cert. ef. 2-13-96; ACLB 1-
1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 2-2004, f. 5-
25-04, cert. ef. 6-1-04; ACLB 4-2005, f. & cert. ef. 11-2-05; ACLB 3-2008, f. & cert. ef. 8-
13-08

161-025-0010
State Licensed Appraiser

(1) A state licensed appraiser (SLA) is authorized to appraise:

(a) Non-complex, one-to-four family residential units having a trans-
action value of less than $1,000,000;

(b) Complex one-to-four family residential units having a transaction
value of less than $250,000.

(2) If, during the course of an appraisal assignment of a one-to-four
family residential property, the state licensed appraiser identifies factors
that would result in the property, market conditions, property characteris-
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tics, or form of ownership, to be a complex one-to-four family residential
property appraisal having a transaction value of $250,000 or more, they
must inform the client that the assignment is outside the scope of their
license, decline the assignment, and advise the client that a state certified
residential or certified general appraiser must complete the assignment. The
same is true for all other types of real property found to have a transaction
value of $250,000 or more.

(3) A state licensed appraiser may appraise rural properties with one
or more of the following:

(a) One to four unit single family residential properties:

(b) Other rural properties primarily used for recreation or other non-
income producing purposes.

(4) A state licensed appraiser may not appraise rural properties with
one or more of the following:

(a) Primary use for production of agricultural income which is includ-
ed in the value:

(b) Commercially valuable timber and/or mineral interests which is
included in the value;

(c) Development potential for commercial or industrial improve-
ments;

(d) Commercial/industrial improvements;

(e) Land or properties with environmental hazards.

(5) The state licensed appraiser classification does not include the
appraisal of subdivisions.

(6) The state licensed appraiser may appraise properties involving
partial taking or condemnation actions where the value of the larger parcel
is within the scope of practice for the state licensed appraiser. If, during the
course of a condemnation or partial taking appraisal assignment, the
appraiser could reasonably expect the before value of the larger parcel to
exceed the allowable transaction value for the state licensed appraiser, the
appraiser shall inform the client for whom the appraisal is being performed
that the assignment exceeds the scope of their appraiser’s license.

(a) In condemnation, “larger parcel” is defined as that portion of a
property which has unity of ownership, contiguity, and unity of use. These
are the three conditions which must be present to establish the larger parcel
for the purpose of considering the extent of severance. Condemnation
means:

(A) The process by which property is acquired for public purposes
through legal proceedings under the power of eminent domain;

(B) The act of a federal, state, county, or city government or district
or public utility corporation vested with the right of eminent domain to take
private property for public use when a public necessity exists;

(C) Upon payment of just compensation, the act of a sovereign in sub-
stituting itself in the place of the owner and taking all or part of the rights

of the owner.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-
1995, f. & cert. ef. 2-13-96; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. &
cert. ef. 2-26-02; ACLB 2-2004, f. 5-25-04, cert. ef. 6-1-04; ACLB 4-2005, f. & cert. ef. 11-
2-05; ACLB 3-2008, f. & cert. ef. 8-13-08

161-025-0060
Appraisal Standards and USPAP

(1) All licensees must develop and communicate each appraisal
assignment in compliance with these administrative rules and USPAP.

(2) A licensee employed by a group or organization that conducts
itself in a manner that does not conform to USPAP Standards must take
steps that are appropriate under the circumstances to ensure compliance
with the Standards.

(3) All licensees must certify to what extent they personally inspect-
ed the property that is the subject of the appraisal assignment. Each report
must clearly state that the subject property was: inspected both inside and
out; inspected from the exterior only; or was not personally inspected by the
licensee.

(4) In addition to certifying as to the extent of the subject’s inspection,
all licensees must also certify to what extent each of the comparable sales
relied upon in the appraisal were personally inspected.

(5) All licensees must prominently disclose in all appraisals:

(a) The source of comparable sale data confirmation; and

(b) Whether the comparable sales analyzed in the appraisal report
were or were not confirmed by a party to the transaction or an agent or rep-
resentative of a party to the transaction.

(6) All licensees testifying or presenting evidence in an administrative
or judicial proceeding, must base their testimony or evidence only upon a
written summary or self-contained appraisal report in compliance with
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USPAP, reflecting a report date that precedes the date of testimony, unless
such testimony is being compelled by legal subpoena.

(7) The “Uniform Standards of Professional Appraisal Practice”, 2008
Edition, approved and adopted by the Appraisal Standards Board of the
Appraisal Foundation, dated April 27, 1987, as amended on January 1,
2008, are incorporated into the Administrative Rules of the Appraiser
Certification and Licensure Board as the standards of professional conduct
which shall guide the behavior of licensed and certified appraisers in the
State of Oregon. Copies of the Uniform Standards of Professional Appraisal
Practice may be obtained from the Appraisal Foundation located at 1029
Vermont Avenue, N.W., Suite 900, Washington D.C. 20005-3517.

(8) All licensees must list their certificate or license number and expi-
ration date in each appraisal report.

(9) All licensees must comply with USPAP in all valuation activity,
unless such valuation activity qualifies as an exclusion to real estate
appraisal activity under ORS 674.100(2)(h).

(10) Notwithstanding any other provision of these rules, a licensee
acting in one of the following capacities is not subject to the requirements
of Standard 3 of USPAP when examining an appraisal report and workfile
as part of an official investigation being conducted by the Board:

(a) Board member;

(b) Employee; or

(c) Volunteer serving at the request of the Board.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 4-

1994, f. & cert. ef. 7-27-1994; ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f.

10-13-97, cert. ef. 1-1-98; ACLB 1-1998, . 6-24-98, cert. ef. 7-1-89; ACLB 1-1999, f. 1-28-

99, cert. ef. 3-31-99; ACLB 3-1999, f. 9-23-99, cert. ef. 1-1-00; ACLB 1-2000, f. & cert. ef.

2-29-00; ACLB 3-2000(Temp), f. 11-9-00, cert. ef. 11-9-00 thru 5-8-01; ACLB I-

2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01; ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01;

ACLB 3-2001(Temp), f. & cett. ef. 7-12-01 thru 1-8-02; ACLB 1-2002. f. & cert. ef. 2-26-

02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-2003, f. & cert. ef. 1-27-03; ACLB 1-2004,

f. & cert. ef. 2-3-04; ACLB 1-2005, f. & cert. ef. 1-12-04; ACLB 4-2005, f. & cert. ef. 11-2-

05; ACLB 1-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-28-06; ACLB 2-2006, f. & cert.

ef. 7-26-06; ACLB 5-2007(Temp), f. 11-1-07, cert. ef. 1-1-08 thru 6-27-08; ACLB 1-2008, .

& cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08

Board of Examiners for Speech-Language
Pathology and Audiology
Chapter 335

Rule Caption: Provides specific, limited exemptions for education-
al facilities in supervising employed Speech-Language Pathology
Assistants.

Adm. Order No.: SPA 4-2008(Temp)

Filed with Sec. of State: 8-13-2008

Certified to be Effective: 8-13-08 thru 2-8-09

Notice Publication Date:

Rules Amended: 335-095-0050

Subject: Where there are severe shortages of licensed personnel and
requirements for Direct Supervision of Speech-Language Patholo-
gy Assistants by licensed Speech-Language Pathologists cannot rea-
sonably be met, this rule provides a mechanism for educational facil-
ities (School Districts or Educational Service Districts) to apply for
a one year exemption from required Direct Supervision as defined
in OAR 335-095-0010. Specifically, during the exemption period
granted by the Board, an educational facility may:

(a) Use the review and evaluation of audio- or video-taped records
or live audio- or video-conferencing of clinical interactions, or a com-
bination thereof, to provide a portion of the required Direct Super-
vision hours, up to a maximum of 75% of the required Direct Super-
vision hours.

(b) Allow a licensed Speech-Language Pathologist to supervise up
to four full-time equivalent certified Speech-Language Pathology
Assistants.

Any exemption granted under this rule will expire on July 31st of
the year in which it was granted. An exemption shall only be grant-
ed for a maximum of two years out of each consecutive five year
period.

Rules Coordinator: Sandy Leybold—(971) 673-0220
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335-095-0050
Requirements for Supervising Licensed Speech-Language Pathology
Assistants

(1) The amount and type of supervision required will be based on the
skills and experience of the speech-language pathology assistant.

(a) For the first 90 days of licensed employment, a minimum of 30%
of all the time an assistant is on the job must be supervised. A minimum of
20% of hours spent in clinical interaction must be directly supervised.

(b) Subsequent to the first 90 days of licensed employment, a mini-
mum of 20% of all the time an assistant is on the job must be supervised.
A minimum of 10% of hours spent in clinical interaction must be directly
supervised.

(c) The supervising speech-language pathologist must be able to be
reached throughout the work day. A temporary supervisor may be desig-
nated as necessary.

(d) If the supervising SLP is on extended leave, an interim supervis-
ing SLP who meets the requirements stated in 335-095-0040 must be
assigned.

(e) The caseload of the supervising clinician must allow for adminis-
tration, including assistant supervision, evaluation of students and meeting
times. (All students assigned to an assistant are considered part of the case-
load of the supervising clinician.)

(2) The supervising speech-language pathologist may not supervise
more than the equivalent of two full-time speech-language pathology assis-
tants.

(3) The supervising SLP must co-initial each clinical entry and co-
sign each page of records.

(4) Supervision of speech-language pathology assistants must be doc-
umented.

(a) Documentation must include the following elements: date, activi-
ty, time spent, and direct or indirect supervision level and must be retained
by the SLPA for four (4) years.

(b) Documentation must be available for audit requests from the
Board.

(5) In remote geographic areas of the state or in other situations with
severe shortages of licensed personnel, where Direct Supervision require-
ments cannot be met by an on-site Speech-Language Pathologist, educa-
tional facilities may apply for a one year exemption from certain require-
ments for supervision of certified Speech-Language Pathology Assistants.

(a) This exemption allows educational facilities to use the review and
evaluation of audio- or video-taped records or live audio- or video-confer-
encing of clinical interactions, or a combination thereof, to provide a por-
tion of the required Direct Supervision hours, up to a maximum of 75% of
the required Direct Supervision hours.

(b) During the exemption period, a licensed Speech-Language
Pathologist may supervise up to four full-time equivalent certified Speech-
Language Pathology Assistants.

(c) This exemption will expire on July 31st of the year in which it is
granted. An exemption shall only be granted for a maximum of two years

out of each consecutive five year period.
Stat. Auth.: ORS 681.360, 681.370, 681.375, 681 420 & 681.460
Stat. Implemented: ORS 681.360, 681.370 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 4-20006, f. & cert. ef. 11-3-06; SPA 1-2007, f. &
cert. ef. 2-1-07; SPA 3-2008, f. & cert. ef. 4-10-08; SPA 4-2008(Temp), f. & cert. ef. 8-13-08
thru 2-8-09

Bureau of Labor and Industries
Chapter 839

Rule Caption: The rule provides procedure for hearings on
predeterminations of prevailing wage coverage.

Adm. Order No.: BLI 25-2008(Temp)

Filed with Sec. of State: 7-29-2008

Certified to be Effective: 7-29-08 thru 1-23-09

Notice Publication Date:

Rules Adopted: 839-050-0445

Subject: During 2007 legislation was enacted which is codified as
ORS 279C.817, providing for a public agency or interested person
to ask the bureau to make a determination about whether a con-
struction project would be a public works on which payment of the
prevailing rate of wage would be required under ORS 279C.840. The
bureau is required to afford the requestor or a person adversely affect-
ed or aggrieved by the determination a hearing in accordance with
ORS 183.413 to 183.470. The bureau is required to adopt rules estab-
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lishing the process for requesting and making the determinations
provided under ORS 279C.817.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-050-0445
Hearings on Prevailing Wage Rate Determinations

(1) This rule sets forth the procedures used in contested case hearings
requested pursuant to ORS 279C.817(4) and OAR 839-025-0005(7).

(2) Hearings on prevailing wage rate determinations are governed by
the procedures set forth in OAR 839-050-0000 to 839-050-0430, except to
the extent those procedures are modified by this rule.

(3) The following definitions apply to this rule:

(a) “Aggrieved person” means a person adversely affected or
aggrieved by a commissioner’s determination under ORS 279C.817.

(b) “Determination” means a determination issued by the commis-
sioner under the provisions of ORS 279C.817 and OAR 839-025-0005.

(c) “Party” means a requester or aggrieved person who has requested
a hearing after the commissioner issues a determination.

(d) “Requester” means a public agency or other interested person who
requests a determination under ORS 279C.817 about whether a project or
proposed project is or would be a public works on which payment of the
prevailing rate of wage is or would be required under ORS 279C.840.

(4) When the commissioner has issued a determination and the
requester or aggrieved person requests a hearing, an administrative law
judge will be assigned to hear the case and the Hearings Unit will issue a
Notice of Hearing to the party that meets the requirements of OAR 839-
050-0080(3) and 839-050-0100.

(5) Within ten days after the Notice of Hearing is issued, the admin-
istrative law judge will issue an order requiring:

(a) The party to file a written statement identifying all of the party’s
reasons for contesting the determination; and

(b) The agency to file copies of all materials provided by the requester
under OAR 839-025-0005(1)—(4), a copy of the agency’s determination,
and a copy of any other materials the agency relied on to reach its determi-
nation. The agency will mark these materials and the agency’s determina-
tion for identification in the manner set forth in OAR 839-050-0270.

(6) The statement, materials, and agency determination filed pursuant
to section (5) of this rule will be received into the record as exhibits.

(7) Within twenty days prior to hearing, the party and the agency each
will file written statements containing the names of all persons they pro-
pose to call as witnesses at the hearing, along with a statement of how each
person’s testimony will help the administrative law judge understand the
materials provided by the requester under OAR 839-025-0005(1)-(4) or the
reasons for the agency’s determination.

(8) After reviewing the materials and statements filed pursuant to sec-
tions (5) and (7) of this rule, the administrative law judge may issue an
interim order finding that the testimony of any proposed witness is irrele-
vant to the issues at hearing and disallowing the proposed testimony. The
administrative law judge may also request that the party or agency bring
additional witnesses to the hearing.

(9) Evidence presented at hearing is limited to the exhibits and wit-
ness testimony explaining the exhibits and their legal significance.

(10) At hearing, the party will have an opportunity to explain the rea-
sons that the party contests the determination and the agency will have an
opportunity to explain the reasons for its determination.

(11) If the party withdraws its request for hearing or does not appear
at the scheduled hearing, the administrative law judge will issue an order
canceling the hearing. When a hearing is cancelled based on a party’s fail-
ure to appear at the scheduled hearing, the hearing may be rescheduled if
the party establishes good cause for its failure to appear within 10 days after
the party fails to appear at hearing. The party’s request to reschedule the
hearing must be in writing and be accompanied by a written statement,
together with appropriate documentation, setting forth facts supporting the

claim of good cause.
Stat. Auth.: ORS 183, 651.060(4), 279C 817
Stat. Implemented: ORS 279C.817
Hist.: BLI 25-2008(Temp), f. & cert. ef. 7-29-08 thru 1-23-09

Rule Caption: Amends the prevailing rates of wage for the period
beginning July 1, 2008.

Adm. Order No.: BLI 26-2008

Filed with Sec. of State: 7-30-2008

Certified to be Effective: 7-30-08

Notice Publication Date:

Rules Amended: 839-025-0700

Oregon Bulletin

37

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning July 1, 2008.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated July 1, 2008, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning July 1, 2008, and the effective
dates of the applicable special wage determination and rates amendments:

(a) Marine Rates for Public Works Contracts in Oregon (effective
October 4, 20006).

(b) Amendments/Corrections to July 1, 2008 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective June 6,
2008).

(c) Amendments/Corrections to July 1, 2008 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective June
13, 2008).

(d) Amendments/Corrections to July 1, 2008 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective June
20, 2008).

(e) Amendments/Corrections to July 1, 2008 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective July 4,
2008).

(f) Amendments/Corrections to July 1, 2008 PWR Rates for Public
Works Contracts in Oregon subject to BOTH State PWR Law and federal
Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective July
25,2008).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated July 1,
2008, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene,
Medford, Portland and Salem and are listed in the blue pages of the phone
book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon
97232; (971) 673-0839.

Stat. Auth.: ORS 279C 815, 651.060

Stats. Implemented: ORS.279C 815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, . 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999. f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f.9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06: BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-006, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, .f & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-20006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007. f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
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07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f.& cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08

Rule Caption: Description of elements of discrimination in retalia-
tion for opposing unlawful practice.

Adm. Order No.: BLI 27-2008

Filed with Sec. of State: 8-5-2008

Certified to be Effective: 8-6-08

Notice Publication Date: 12-1-2007

Rules Adopted: 839-005-0033

Subject: This proposed rule would describe the elements of dis-
crimination in retaliation for opposing unlawful practices.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-005-0033
Discrimination in Retaliation for Opposing Unlawful Practices

(1) This rule interprets ORS 659A.030(1)(f).

(2) An employer will be found to have unlawfully retaliated against an
employee if:

(a) The employee has engaged in protected activity by:

(A) Explicitly or implicitly opposing an unlawful practice or what the
employee reasonably believed to be an unlawful practice, or

(B) Filing a charge, testifying, or assisting in an investigation, pro-
ceeding, or lawsuit under ORS 659A, or attempting to do so;

(b) The employer has subjected the employee to any adverse treat-
ment, in or out of the workplace, that is reasonably likely to deter protect-
ed activity, regardless of whether it materially affects the terms, conditions,
or privileges of employment; and

(c) There is a causal connection between the protected activity and the
adverse treatment.

Stat. Auth.: ORS 659A 805

Stats. Implemented: ORS 659A.030(1)(f)

Hist.: BLI 27-2008, f. 8-5-08, cert. ef. 8-6-08

Construction Contractors Board
Chapter 812

Rule Caption: Fee Rule for Public Records.

Adm. Order No.: CCB 15-2008(Temp)

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08 thru 1-27-09

Notice Publication Date:

Rules Amended: 812-001-0160

Subject: OAR 812-001-0160 is amended to clarify the existing
agency practice of completing one certification statement for a file
or a set of documents. Moreover, it will replace with specific fees
an indeterminate fee referenced by the current rule. The agency
presently charges specific fees for electronically maintained records.
Finally, the rule will make clear that the agency is authorized to
charge fees for certain odd-sized reproductions and for the cost of
attorney time in segregating exempt and non-exempt records.
Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-001-0160
Requests for Information; Charges for Records

(1) The agency shall provide certification of license or non-license
relating to a specific entity upon written request and payment of required
fee. This certification will include the following information:

(a) License numbers.

(b) Name of licensed entity and any assumed business names on file
with the agency.

(c) Type of business entity.

(d) Category of license.

(e) Class of independent contractor license status.

(f) Personal names of owner, partners, joint venturers, members, cor-
porate officers, or trustees.

(g) The dates in the license history and the action that took place on
those dates.

(2) The agency may make the following charges for records:
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(a) $20 for each certification that an entity has or has not been
licensed with the Construction Contractors Board.

(b) $20 for certified copies of each file or of set of documents certi-
fied under one cover or of any other document.

(c) $5 for the first 20 copies made and 25 cents per page thereafter.

(d) $20 for duplicate audio recordings of, Board meetings and Appeal
Committee meetings.

(e) $20 for duplicate audio recordings of a three hour agency hearing
or arbitration and $10 for duplicate audio recordings of each additional 90
minutes or fraction thereof of the hearing or arbitration.

(f) $10 per half-hour unit or portion of a half-hour unit for research-
ing, copying or preparing records for each request from a person beginning
with the 31st minute of research or copying time.

(g) $40 for an electronic copy of computer-maintained data contain-
ing information on CCB licensees.

(h) $140 for a paper copy of computer-maintained data containing
information on CCB licensees.

(i) $40/month for an electronic copy of computer-maintained data
containing information on CCB mailings of application packets, provided
once during the month.

(j) $50/month for electronic copies of computer-maintained data con-
taining information on CCB mailings of application packets, provided on a
weekly basis.

(k) $140/month for a paper copy of computer-maintained data con-
taining information on CCB mailings of application packets, provided once
during the month.

(1) $150/month for a paper copy of computer-maintained data con-
taining information on CCB mailings of application packets, provided on a
weekly basis.

(m) $5 for a 3.5-inch computer disk or compact disk (CD) if docu-
ments are stored on the agency’s computer system. Requestors may not pro-
vide disks for electronic reproduction due to the possibility of computer
viruses.

(n) The actual cost for material and equipment used in producing
copies of non-standard sized records.

(0) The actual cost for delivery of records, for example, postage,
courier fees or the cost of transmitting a facsimile long-distance.

(p) Actual attorney fees charged to CCB for the cost of time spent by
its attorney (ordinarily provided by the Oregon Department of Justice) to
review public records, redact materials from public records or segregate
public records into exempt and nonexempt records. The charge will not
include attorney fees incurred in determining the application of ORS

192.410 to 192.505.
Stat. Auth.: ORS 293.445, 670.310 & 701.235
Stats. Implemented: ORS 192.430, 293.445, 701.235 & 701.250
Hist.: IBB 1-1983, f. & ef. 3-1-83; 1BB 3-1984, f. & ef. 5-11-84; 1BB 3-1985, f. & ef. 4-25-
85; BB 3-1987, f. 12-30-87, cert. ef. 1-1-88; BB 2-1988, f. & cert. ef. 6-6-88; BB 2-1989, f.
6-29-89, cert. ef. 7-1-89; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert.
ef. 6-1-90; CCB 2-1992, f. & cert. ef. 4-15-92; CCB 1-1995, f. & cert. ef. 2-2-95; CCB 3-
1995, f. 9-7-95, cert. ef. 9-9-95; CCB 1-1996, f. 4-26-96, cert. ef. 5-1-96; CCB 1-1997, f. &
cert. ef. 5-15-97; CCB 4-1998, f. & cert. ef. 4-30-98; Administrative correction 7-28-98; CCB
6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 14-2000, f. & cert. ef. 12-4-00; CCB 8-2001, f. 12-
12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 2-2004, f. 2-27-04, cert.
ef. 3-1-04; CCB 7-2004, f. 8-26-04, cert. ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-04;
CCB 3-2005, f. & cert. ef. 8-24-05; Renumbered from 812-001-0015, CCB 7-2005, f. 12-7-
05, cert. ef. 1-1-06; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06; CCB 5-2007, f. 6-28-07, cert.
ef. 7-1-07; CCB 7-2008, f. 4-28-08, cert. ef. 5-1-08; CCB 15-2008(Temp), f. & cert. ef. 8-1-
08 thru 1-27-09

Department of Administrative Services,
Capitol Planning Commission
Chapter 110

Rule Caption: Amends rules for development standards for adop-
tion of the updated Oregon State Hospital and Penitentiary
Properties Area Plan, June 2008.

Adm. Order No.: CPC 5-2008(Temp)

Filed with Sec. of State: 7-17-2008

Certified to be Effective: 7-17-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 110-070-0010

Rules Suspended: 110-070-0015, 110-070-0020

Subject: The rule amendment relates to the revision of the rule gov-
erning the Adoption of the Oregon State Hospital and Penitentiary
Area Plan, formerly known as the Development Standards for the
Oregon State Hospital and Penitentiary Properties Area adopted by
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the Capitol Planning Commission in 1976 and amendment adopted
March 1984. The rule revises the current Area Plan adopting a new
plan and standards affecting future development and uses in the Ore-
gon State Hospital and Penitentiary Properties Area.

Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

110-070-0010
Oregon State Hospital and Penitentiary Properties Land Use Plan

The Oregon State Hospital and Penitentiary Properties Area
Plan, June 2008 is hereby adopted by reference. This Area Plan replaces
the Oregon State Hospital and Penitentiary Properties Land Use Plan, 1976,
as amended 1983.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 4-1982, f. & ef. 4-6-82; CPC 1-1983, f. & ef. 11-29-83; CPC 1-1986. f. & ef. 1-
29-86; CPC 5-2008(Temp), f. & cert. ef. 7-17-08 thru 12-31-08

110-070-0015
Standards for Development in the Oregon State Hospital and
Penitentiary Properties Area

The following standards for development shall apply to projects in the
Oregon State Hospital and Penitentiary Properties Area:

(1) Set back requirements for buildings located in the Oregon State
Hospital and Penitentiary Properties Area are as follows:

(a) From a street — A minimum depth of 20 feet;

(b) From other buildings — As required by the Oregon State
Structural Specialty Code and Fire and Life Safety Code.

(2) No building or other structure in the Oregon State Hospital and
Penitentiary Properties Area shall exceed 70 feet in height;

(3) The maximum building coverage in the Oregon State Hospital and
Penitentiary Properties Area is 50 percent of land area;

(4) Development within the Oregon State Hospital and Penitentiary
Properties Area shall be landscaped in a manner protective of the surround-
ing community environment.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 4-1982, f. & ef. 4-6-82; Suspended by CPC 5-2008(Temp), f. & cert. ef. 7-17-08

thru 12-31-08

110-070-0020
Criteria and Authority to Grant Variance

The Commission may grant the degree of variance from the provi-
sions contained in OAR 110-070-0015 imposed on a particular subject
property under this rule which is reasonably necessary to permit develop-
ment of an otherwise lawful use upon the finding that each of the following
criteria is met:

(1) There are special conditions applying to the land, buildings, or use
referred to in the application, which do not apply generally to land, build-
ings, or uses in the same area, and which create unreasonable hardships or
practical difficulties which can be most effectively relieved by a variance.
The purely economic interests of the agency shall not in itself constitute
such special conditions. The potential for economic development of the
subject property itself may, however, be considered among the factors spec-
ified in this section.

(2) Granting a variance will not be unreasonably detrimental to the
public welfare or to the property or improvements in the neighborhood of
the subject property.

(3) Granting a variance will not, under the circumstances of the par-
ticular case, unreasonably affect the health or safety of persons working,
residing or visiting in the neighborhood of the subject property.

(4) Granting a variance will be consistent with the Area Plan.

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 1-1985, f. & ef. 1-30-85; Suspended by CPC 5-2008(Temp), f. & cert. ef. 7-17-08
thru 12-31-08

Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Amended to include additional definitions and
clarifying language.

Adm. Order No.: OEBB 10-2008(Temp)

Filed with Sec. of State: 8-13-2008

Certified to be Effective: 8-13-08 thru 2-6-09

Notice Publication Date:
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Rules Amended: 111-010-0015

Subject: OAR 111-010-0015 is amended to include new definitions
and clarifying language regarding member eligibility for OEBB
program participation.

Rules Coordinator: Rose Mann—(503) 378-4606

111-010-0015
Definitions

Unless the context indicates otherwise, as used in OEBB administra-
tive rules, the following definitions will apply:

(1) “Actuarial value” means the expected financial value for the aver-
age member of a particular benefit plan.

(2) “Affidavit of Dependency” means a document that attests that a
dependent child meets the criteria in section (8)(b).

(3) “Affidavit of Domestic Partnership” means a document that attests
the eligible employee and one other eligible individual meet the criteria in
section (10)(b).

(4) “Benefit plan” includes, but is not limited to, insurance or other
benefits including:

(a) Medical;

(b) Dental;

(c) Vision;

(d) Life, disability and accidental death;

(e) Long term care;

(f) Flexible spending accounts;

(g) Supplemental medical, dental and vision;

(h) Any other remedial care recognized by state law, and related serv-
ices and supplies; and

(i) Comparable benefits for employees who rely on spiritual means of
healing.

(5) “Board” means the ten-member board established in the
Department of Administrative Services as the Oregon Educators Benefit
Board under chapter 00007, Oregon Laws 2007.

(6) “Comparable cost” means that the cost of an OEBB plan design
option when compared to the cost of a pre-OEBB plan design option in the
same grouping does not exceed the rate in effect immediately prior to the
effective date of the new plan after adjustment by a trend factor for relevant
benefit plans in Oregon.

(7) “Comparable plan design” means that the actuarial values of two
plan designs are within 2.5 percent higher or lower of each other.

(8) “Dependent child,” unless otherwise defined by a collective bar-
gaining agreement or documented district policy in effect on January 31,
2008, means and includes the following:

(a) A biological child of, an adopted child of, or a child placed for
adoption with the eligible employee, spouse, or domestic partner; or

(b) A legal ward by court decree, a dependent by Affidavit of
Dependency, or is under legal guardianship of the eligible employee, spouse
or domestic partner, and is living in the home of the eligible employee.

(c) A dependent child must meet the following conditions:

(A) Does not qualify as another person’s dependent child, except for
a child of divorced or separated parents meeting conditions under Internal
Revenue Code Section 152(e)(A) as amended by the Working Families Tax
Relief Act of 2004.

(B) Single and does not have a domestic partner; and

(C) 18 years old or younger; or

(D) Is 19 through 25 years old:

(i) Attending five months of class or on-site training per calendar year
at an educational institution defined by IRC Section 170(b)(1(A)(ii) or state
or political subdivision with the following requirements:

(I) The child must be citizen or resident of the United States, Canada
or Mexico; and

(IT) The child must be recognized as a full time student by the educa-
tional institution or state or political subdivision.

(ii) Living in the home of the eligible employee over six months of the
calendar year, and the eligible employee provides over half the yearly sup-
port; or

(iii) Incapable of self-sustaining employment because of a develop-
mental disability, mental illness, or physical disability.

(E) Is age 26 or older, and incapable of self-sustaining employment,
because of a developmental disability, mental illness, or physical disability;
and

(i) The disability existed prior to attaining age 26; and

(ii) Pre-OEBB medical insurance coverage was continuous with cov-
erage under OEBB medical insurance.
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(9) “Documented district policies” means district policies and prac-
tices that apply to an employee group and are submitted to the Oregon
Educators Benefit Board during the plan selection process. District policies
and practices must be identified and submitted with the applicable employ-
ee group plan selections.

(10) “Domestic partner,” unless otherwise defined by a collective bar-
gaining agreement or documented district policy in effect on January 31,
2008, means and includes the following:

(a) An unmarried individual of the same sex who has entered into a
“Declaration of Domestic Partnership” with the eligible employee that is
recognized under Oregon law; or

(b) An unmarried individual of the same or opposite sex who has
entered into a partnership that meets the following criteria:

(A) Both are at least 18 years of age;

(B) Are responsible for each other’s welfare and are each other’s sole
domestic partners;

(C) Are not married to anyone and have not had a spouse or another
domestic partner within the prior six months. If previously married, the six-
month period starts on the final date of divorce;

(D) Share a close personal relationship and are not related by blood
closer than would bar marriage in the State of Oregon;

(E) Have jointly shared the same regular and permanent residence for
at least six months; and

(F) Are jointly financially responsible for basic living expenses
defined as the cost of food, shelter and any other expenses of maintaining a
household. Financial information must be provided if requested.

(c) Participating Districts must calculate and apply applicable imput-
ed value tax for domestic partners covered under OEBB benefit plans.

(11) “Eligible employee” means and includes:

(a) “Active eligible employee” means an employee of an OEBB par-
ticipating organization who is employed on a half-time or greater basis or
is in a job-sharing position or meets the definition of an eligible employee
under a separate OEBB rule or under a collective bargaining agreement or
documented district policy in effect on January 31, 2008.

(b) “Retired eligible employee” means a previously active eligible
employee, who is:

(A) Receiving a service or disability retirement allowance or pension
under the Public Employees Retirement System (PERS) or under any other
retirement or disability benefit plan or system offered by an OEBB partici-
pating organization for its employees;

(B) Eligible to receive a service retirement allowance under PERS and
has reached earliest retirement age under ORS Chapter 238;

(C) Eligible to receive a pension under ORS 238A.100 to 238A.245
and has reached earliest retirement age as described in ORS 238A.165; or

(D) Eligible to receive a service retirement allowance or pension
under another retirement benefit plan or system offered by an OEBB par-
ticipating organization and has reached earliest retirement age under the
plan or system.

(12) “Employee Group” means one or more similarly situated
employees (i.e., nonrepresented or represented by a specific collective bar-
gaining contract) in a common school district, union high school district,
education service district, community college district or charter school.

(13) “Non-subject District” means a community college district or a
charter school if the employees are not considered employees of a school
district.

(14) “Oregon Educators Benefit Board or OEBB” means the program
created under chapter 00007, Oregon Laws 2007.

(15) “OEBB participating organization” means a Subject District,
Non-subject District, or Provisional Non-subject District that participates in
benefit plans provided by the Oregon Educators Benefit Board (OEBB).

(16) “Provisional Non-subject District” means a common school dis-
trict, a union high school district, or an education service district that was
self-insured or that had an independent health insurance trust established
and functioning on or before December 31, 2006.

(17) “Spouse” means a person of the opposite sex who is a husband
or wife. A relationship recognized as a marriage in another state will be rec-
ognized in Oregon even though such a relationship would not be a marriage
if the same facts had been relied upon to create a marriage in Oregon. The
definition of spouse does not include a former spouse and a former spouse
does not qualify as a dependent.

(18) “Subject District” means a common school district, a union high
school district, or an education service district that did not self-insure or

have a health trust in effect on or after January 1,2007.
Stat. Auth.: 2007 OL Ch.7
Stats. Implemented: 2007 OL Ch.7, Sec. 1
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Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 2-2008, f. & cert. ef.
1-4-08; OEBB 10-2008(Temp), f. & cert. ef. 8-13-08 thru 2-6-09

Rule Caption: Details methods and requirements for participating
districts’ payments of premiums to OEBB.

Adm. Order No.: OEBB 11-2008(Temp)

Filed with Sec. of State: 8-13-2008

Certified to be Effective: 8§-13-08 thru 2-6-09

Notice Publication Date:

Rules Adopted: 111-080-0001, 111-080-0005

Subject: OAR 111-080-0001 and 111-080-0005 details the methods,
requirements and deadlines for participating districts’ payments of
monthly premiums to OEBB.

Rules Coordinator: Rose Mann—(503) 378-4606

111-080-0001
Payment Methods and Dates

(1) For the purpose of this rule:

(a) “ACH credit” means a payment initiated by a Participating District
that is cleared through the Automated Clearing House (ACH) network for
deposit to the OEBB account;

(b) “ACH debit” means a payment initiated by OEBB and cleared
through the ACH network to debit a Participating District’s account and
credit the OEBB account;

(c) “District Payment” means the monthly district payment to OEBB
that includes the contributions of both Participating District and members
required to pay the monthly premiums for selected OEBB benefit plans;

(d) “District Payment Invoice” means a monthly itemized statement
provided by OEBB that includes the contributions of both Participating
District and members required to pay the monthly premiums for selected
OEBB benefit plans;

(e) “Electronic funds transfer” refers to a payment through ACH cred-
it or ACH debit;

(f) “Participating District” means a Subject District, Provisional Non-
subject District and Non-subject District participating in OEBB.

(2) Participating Districts will receive a final District Payment Invoice
from OEBB on the first of the month that details the payments due for that
month.

(3) If the final District Payment Invoice is received on a weekend or
legal holiday the receipt date is recognized as the next business day.

(4) Participating Districts are required to submit payment to OEBB
through electronic funds transfer no more than seven business days from
the receipt date of the final District Payment Invoice.

(5) OEBB reserves the right to issue surcharges or other appropriate
measures to Participating Districts’ that submit monthly payments after the
due date.

(6) Participating Districts will select an electronic funds transfer
method by:

(a) Submitting an electronic funds transfer authorization form to
OEBB by August 15th for payments starting October 1st of the plan year;

(b) Submitting a new electronic funds transfer authorization form to
OEBB by August 15th to change the type of payment or update their

account information starting October 1st of the plan year.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 11-2008(Temp), f. & cert. ef. 8-13-08 thru 2-6-09

111-080-0005
Overpayments and Underpayments

(1) For the purpose of this rule:

(a) “Overpayment” means the amount of a Participating District’s
monthly payment to OEBB that exceeded the amount due.

(b) “Underpayment” means an incomplete monthly payment submit-
ted by a Participating District.

(2) Participating Districts seeking a refund of overpayments must:

(a) Notify OEBB during future reconciliation processes up to 90 cal-
endar days from the date overpayment occurred;

(b) OEBB will resolve member overpayments by requesting a refund
from the carrier; except for overpayments submitted after 90 calendar days
and overpayments resulting from member misrepresentation;

(c) OEBB will generally reimburse Participating District overpay-
ments through adjustments to future monthly payments.

(3) Participating Districts submitting an underpayment must:

(a) Notify OEBB during future reconciliation processes up to 90 cal-
endar days from the date underpayment occurred;
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(b) OEBB will expect reimbursement for any underpayment through
additions to future monthly payments;

(c) OEBB reserves the right to issue surcharges or use other appro-
priate means for Participating District’s that submit underpayments.

Stat. Auth.: 2007 OL Ch. 7

Stats. Implemented: 2007 OL Ch. 7, Sec. 3

Hist.: OEBB 11-2008(Temp), f. & cert. ef. 8-13-08 thru 2-6-09

Rule Caption: Coverage requirements for employee groups
entering OEBB early.

Adm. Order No.: OEBB 12-2008(Temp)

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08 thru 2-11-09

Notice Publication Date:

Rules Amended: 111-020-0001

Subject: OAR 111-020-0001 was temporarily amended with
coverage requirements for employee groups that elect to enter OEBB
early. The amended rule will be filed permanently before the
temporary rule end date of 2-11-09.

Rules Coordinator: Rose Mann—(503) 378-4606

111-020-0001
Initial Employee Group Phase-in

(1) Any employee group in subject districts or provisional non-subject
districts may elect to participate in benefit plans provided by the Board
beginning on October 1, 2008, October 1, 2009, or October 1, 2010, with-
out having to meet the phase-in requirements outlined under Sections 2, 3
and 4; however:

(a) Eligible employees of a subject district who are represented under
a collective bargaining agreement with an end date of July 1, 2007, through
June 30, 2008, must participate in benefit plans provided by the Board
beginning October 1, 2008.

(b) Eligible employees of a subject district who are represented under
a collective bargaining agreement with an end date of July 1, 2008, through
June 30, 2009, must participate in benefit plans provided by the Board
beginning October 1, 2009.

(c) Eligible employees of a subject district who are represented under
a collective bargaining agreement with an end date on or after July 1, 2009,
must participate in benefit plans provided by the Board beginning October
1,2010.

(d) Eligible employees of a subject district who are not represented
under a collective bargaining agreement must participate in benefit plans
provided by the Board consistent with the requirements governing eligible
employees of the subject district who are represented under a collective bar-
gaining contract as outlined under section 1(a), (b) and (c) above. If more
than one collective bargaining contract exists in the subject district, the ear-
liest collective bargaining contract end date must be applied. If no employ-
ee group in the subject district is represented through a collective bargain-
ing agreement, all eligible employees of the district must participate in ben-
efit plans provided by the Board beginning October 1, 2008.

(2) An employee group electing to participate in benefit plans provid-
ed by the Board under section 1 must provide notice of such election not
later than June 30, 2008, for the benefit year beginning October 1, 2008 or
May 31 of any following year in which they plan to move to the OEBB ben-
efit plans on October 1.

(3) A provisional non-subject district wanting to continue providing
benefit plans other than those benefit plans provided by the Board must
submit an application requesting to be excluded from the requirements of
this section. The application must show that the premiums for the benefit
plans provided or contracted for by the district are equal or less than the
premiums for comparable benefit plans provided by the Board.
Applications must be submitted not later than May 31, 2010, and each year
that follows.

(4) Employee groups in provisional non-subject districts who elect to
participate in benefit plans provided by the Board cannot return to benefit
plans provided or administered by an entity other than the Board.

(5) Employee groups electing to participate in OEBB benefit plans
prior to the date mandated by Senate Bills 426 and 1066 (Chapter 7, Oregon
Laws 2007, as amended by Chapter 39, Oregon Laws 2008) must partici-
pate in all types of benefit coverage offered by OEBB at the time of plan

selection.
Stat. Auth.: 2007 OL Ch. 7 & 2008 OL Ch. 39
Stats. Implemented: 2007 OL Ch. 7, Sec. 14 & 16 & 2008 OL Ch. 39, Sec. 9
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 3-2007(Temp), f. &
cert. ef. 11-15-07 thru 3-18-08; OEBB 5-2008, f. & cert. ef. 4-1-08; OEBB 12-2008(Temp),
f. & cert. ef. 8-15-08 thru 2-11-09
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Rule Caption: Enrollment and eligibility requirements for retirees
and COBRA participants.

Adm. Order No.: OEBB 13-2008(Temp)

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08 thru 2-11-09

Notice Publication Date:

Rules Adopted: 111-050-0020, 111-050-0025, 111-050-0030,
111-050-0035, 111-050-0045, 111-050-0050

Rules Amended: 111-050-0001, 111-050-0010

Subject: OAR 111-050-0001 and 111-050-0010 were temporarily
amended with eligibility requirements for retirees and COBRA par-
ticipants. OAR 111-050-0020, 111-050-0025, 111-050-0035, 111-
050-0045 and 111-050-0050 were added to provide enrollment infor-
mation for retirees. The amendments and new rules will be filed
permanently before the temporary rules end date of 2-11-09.
Rules Coordinator: Rose Mann—(503) 378-4606

111-050-0001

Continuation of Group Medical and Dental Insurance Coverage
Under the Consolidated Omnibus Budget Reconciliation Act
(COBRA)

COBRA allows an eligible individual losing group health plan cover-
age due to a qualifying event to continue their coverage for a limited time
on a self-pay basis.

(1) OEBB will issue or cause the issuance of an initial COBRA notice
explaining the right to continue medical and dental insurance plans to all
newly eligible employees and individuals.

(a) The notice must be mailed to the eligible employee’s known
address immediately following enrollment in OEBB medical or dental
insurance plans. The notice must include all known eligible individuals
residing at the address. Known eligible individuals residing separately from
the eligible employee must be mailed a separate notice at their known
address.

(b) The initial COBRA notice must be mailed to individuals becom-
ing newly eligible due to marriage or the formation of a domestic partner-
ship.

(2) A COBRA triggering event must cause the loss of benefit cover-
age. COBRA triggering events include:

(a) An involuntary reduction in hours or layoff;

(b) A strike or lockout;

(c) The beginning of an unpaid leave of absence;

(d) The termination of employment;

(e) Retirement;

(f) A dependent child no longer satisfying eligibility requirements;

(g) The loss of employer-sponsored group coverage for dependents
due to Medicare eligibility;

(h) A divorce or termination of a domestic partnership; and

(i) The death of the employee.

(3) All individuals losing eligibility due to a triggering event must
receive a COBRA continuation notice.

(4) An eligible employee or dependent has 60 days from the receipt of
the COBRA notice to activate their COBRA rights of continuation and 45
days from the election date to pay the initial premium. OEBB-sponsored
insurance coverage must be continuous through COBRA implementation.

(5) Generally, medical plans may be continued under COBRA provi-
sions for the following basic maximum coverage periods:

(a) 18 months after the date of the triggering events specified in sec-
tion 2(a)—(e) above; or

(b) An 11 month extension is provided to COBRA participants when
there is a disability determination by the Social Security Administration and
the plan is notified within the required timeline, resulting in a 29 month
coverage period; or

(c) 36 months after the date of the triggering events specified in sec-
tion 2(f)—(i) above.

(6) An eligible employee’s spouse or domestic partner who is 55 years
of age or older and who loses benefit coverage due to events specified in
section 2(h) and (i) above, may continue OEBB medical insurance cover-
age for themselves and their dependent children beyond the general 36-
month COBRA continuation period. An eligible individual may continue
their OEBB medical insurance coverage until they are entitled to Medicare,
are covered under another group medical insurance plan or otherwise lose
eligibility.

(7) An eligible individual continuing OEBB medical insurance cover-
age only or medical and dental insurance coverage under COBRA provi-
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sions has the same rights as active eligible employees for making changes
midyear and during the open enrollment period.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069 &
743.600 - 743.602
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 7-2008, f. & cert. ef.
4-15-08; OEBB 13-2008(Temp), f. & cert. ef. 8-15-08 thru 2-11-09

111-050-0010
Eligibility for Retiree Medical, Dental and Vision Insurance Coverage

An eligible retired employee and their eligible dependents enrolled in
an OEBB benefit plan or district benefit plan for active employees may con-
tinue participation in any OEBB retiree medical, dental and vision insur-
ance plan or plans available to his or her Employee Group until becoming
eligible for Medicare. Insurance coverage under the OEBB or district active
benefit plans, as an employee or as a dependent of an employee, and retiree
benefit plans must be continuous.

(1) A retired employee must be:

(a) Receiving a service or disability retirement allowance or pension
under the Public Employees Retirement System (PERS) or under any other
retirement or disability benefit plan or system offered by an OEBB partici-
pating organization for its employees;

(b) Eligible to receive a service retirement allowance under PERS and
has reached earliest retirement age under ORS Chapter 238;

(c) Eligible to receive a pension under ORS 238A.100 to 238A.245
and has reached earliest retirement age as described in ORS 238A.165; or

(d) Eligible to receive a service retirement allowance or pension under
another retirement benefit plan or system offered by an OEBB participating
organization and has reached earliest retirement age under the plan or sys-
tem.

(2) A retired eligible employee may elect insurance coverage for
themselves only or may elect to cover any eligible dependents covered by
the employee’s active plan immediately prior to the retirement.

(3) A former eligible employee who elects COBRA and later becomes
eligible as a retired employee will have the right to transfer the COBRA
medical and dental insurance coverage to the OEBB retiree benefit plans at
any time during COBRA or within 30 days of the COBRA end date.
Insurance coverage under the OEBB active, COBRA and retiree benefit

plans must be continuous.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 7-2008, f. & cert. ef.
4-15-08; OEBB 13-2008(Temp), f. & cert. ef. 8-15-08 thru 2-11-09

111-050-0020
Initial Enrollment

(1) A retired eligible employee has 60 calendar days from the end date
of active eligible employee insurance coverage to enroll in OEBB-spon-
sored medical, dental and vision plans and can elect coverage for them-
selves only or can continue coverage on eligible dependents covered on his
or her benefit plans as an active employee.

(a) Coverage must be continuous.

(b) Retired eligible employees may choose to only enroll in an
OEBB-sponsored dental plan, unless determined otherwise by a collective
bargaining agreement or documented district policy.

(c) Coverage not elected at the time of initial eligibility for early
retiree benefits cannot be added at a later date.

Plan Change Periods

(1) OEBB will offer an annual plan change period for retired eligible
employees.

(2) A retired eligible employee can change benefit plans consistent
with members of their former active Employee Group.

(3) A retired eligible employee may not add dependents or enroll in

coverage(s) he or she did not select during the initial enrollment period.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), f. & cert. ef. 8-15-08 thru 2-11-09

111-050-0025
Effective Dates

(1) Benefit plan changes or initial elections, unless otherwise speci-
fied in a collective bargaining agreement or documented district policy in
effect on June 30, 2008, are effective on the later of:

(a) The first of the month following a completed online enrollment in
the OEBB benefit management system or submission of a paper enrollment
or change form; or

(b) The first of the month following the date of eligibility.
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(2) Covered dependent changes are effective the first of the month fol-
lowing the date of the event causing the dependent to be eligible under
OEBB administrative rules with the following exceptions:

(a) Coverage for a newborn child is effective on the date of birth
through the first 31 calendar days. To continue coverage the retired eligible
employee must add the newborn child to their benefit plans within 60 cal-
endar days from the date of birth.

(b) Coverage for a newly adopted child is effective the date of the
adoption decree or date of placement for adoption through the first 31 cal-
endar days pending the completion of adoption proceedings. To continue
coverage the retired eligible employee must add the adopted child to their
benefit plans within 60 calendar days from the date of the decree or place-
ment;

(i) The retired eligible employee must submit the adoption agreement
with the enrollment forms to the Participating District.

(ii) Claims payments will not be made for expenses incurred prior to
the date of decree or placement.

(c) Coverage for a dependent child by affidavit as defined in OEBB
administrative rules starts the first of the month following receipt of the affi-

davit by the district benefits administrator.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), . & cert. ef. 8-15-08 thru 2-11-09

111-050-0030
Correcting Enrollment and Processing Errors

(1) Employee Enrollment Errors. Enrollment errors occur when a
retired eligible employee provides incorrect information or fails to make
correct selections when making benefit plan changes. The retired eligible
employee is responsible for identifying enrollment errors or omissions.

(a) OEBB authorizes Participating Districts to correct enrollment
errors reported by the retired eligible employee within 60 calendar days of
the original eligibility date, annual plan change period end date, or midyear
benefit plan change date. Corrections are retroactive to the original effec-
tive date as identified in OAR 111-050-0025.

(b) Enrollment errors identified after 60 calendar days of the eligibil-
ity date, annual plan change period end date or midyear benefit plan change
date must be submitted to OEBB for review and approval based on OAR
111-070-0001. If approved, corrections are retroactive to the original effec-
tive date as identified in OAR 111-050-0025.

(2) Benefit Administrator Processing Errors. Processing errors or
omissions occur when benefit plan changes are processed incorrectly in the
benefit system.

(a) OEBB authorizes participating districts to correct processing
errors identified within 60 calendar days of the eligibility date, annual plan
change period end date, or midyear benefit plan change date. Corrections
are retroactive to the original effective date as identified in OAR 111-050-
0025 The participating district must reconcile all premium discrepancies.

(b) Processing errors identified after 60 calendar days of the eligibil-
ity date, annual plan change period end date, or midyear benefit plan
change date must be submitted to OEBB for review and approval based on
OAR 111-070-0001. If approved, corrections are retroactive to the original
effective date as identified in 111-050-0025. The participating district must
reconcile all premium discrepancies within 30 calendar days of any adjust-

ments made in the system.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), . & cert. ef. 8-15-08 thru 2-11-09

111-050-0035
Late Enrollment

(1) Late enrollment occurs when a retired eligible employee fails to
enroll for benefits within 60 days of retirement or fails to add an eligible
dependent within 31 calendar days of:

(a) The date a spouse, domestic partner, or dependent child gains eli-
gibility;

(b) The date of marriage to a spouse who was most recently enrolled
as a domestic partner; or

(c) The date of birth of the retired eligible employee’s biological new-
born dependent child.

(2) OEBB authorizes participating districts to approve late enrollment
requests for retired eligible employees and dependents when the request is
reported within 60 calendar days of the eligibility dates referenced in sec-
tions (1)(a), (1)(b), and (1)(c).

September 2008: Volume 47, No. 9



ADMINISTRATIVE RULES

(3) OEBB must review and approve all late enrollment requests based
on OAR 111-070-0001 when the request is made more than 60 calendar
days after the eligibility dates referenced in sections (1)(a), (1)(b), and
H©.

(4) Approved late enrollment requests, unless determined otherwise in
a collective bargaining agreement or documented district policy in effect on
June 30, 2008, are effective the first of the month following the date the
request is received by a district benefits administrator or OEBB, except for
approved requests to add newborn children which are retroactive to the

month the child was born along with any premium adjustments.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)(a)(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), . & cert. ef. 8-15-08 thru 2-11-09

111-050-0045
Termination Dates

(1) Benefit coverage for a retired eligible employee, a spouse, a
domestic partner or a dependent child ends on the last day of the month that
eligibility is lost according to OEBB administrative rules, unless deter-
mined otherwise through a collective bargaining agreement or documented
district policy in effect on June 30, 2008.

(2) Benefit coverage for a spouse, domestic partner, or dependent
child ends on the last day of the month that a retired eligible employee dies,
unless otherwise determined by a collective bargaining agreement or docu-

mented district policy in effect on June 30, 2008.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)()(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), f. & cert. ef. 8-15-08 thru 2-11-09

111-050-0050
Removing an Ineligible Individual from Benefit Plans

(1) A retired eligible employee is responsible for removing ineligible
spouses, domestic partners and dependent children from their OEBB-spon-
sored benefit plans by submitting completed, applicable forms to their dis-
trict benefits administrator. An ineligible individual must be removed from
OEBB-sponsored benefit plans within 31 calendar days of the date the indi-
vidual becomes ineligible. Coverage ends on the date identified under OAR
111-050-0045.

(2) A retired eligible employee ending a domestic partnership by affi-
davit must complete and submit a Termination of Domestic Partnership
form and enrollment update forms to the district benefits administrator
within 31 calendar days of the event for removal of the domestic partner
and domestic partner’s dependent children from their benefit plan. Benefit
coverage for the domestic partner and domestic partner’s dependent chil-
dren ends on the last day of the month that eligibility is lost.

(3) A participating district is responsible for removing ineligible indi-
viduals from the OEBB benefits management system. Ineligible individu-
als must be removed from coverage under OEBB-sponsored benefit plans
retroactive to the end of the month when eligibility was lost.

(4) The retired eligible employee may be responsible for claims pre-
viously paid by the benefit plans to the providers during the period of inel-
igibility. Premium adjustments will be made retroactively based on when
the ineligible individual was reported to the district benefits administrator.

(a) Ineligible individuals reported within 90 calendar days after the
month eligibility was lost will result in premium adjustments retroactive to
the first of the month following the loss of eligibility.

(b) Ineligible individuals reported more than 90 calendar days after
the month eligibility was lost will result in premium adjustments for the
month the ineligible individual was reported and the two previous months.

(5) OEBB may conduct audits to determine the eligibility status of
dependents of retired eligible employees covered under OEBB-sponsored
benefit plans. If requested, documentation certifying the eligibility of cov-

ered dependents must be provided.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 1(4)()(B) & 4(7), ORS 659A.060 - 659A.069,
743.600 - 743.602
Hist.: OEBB 13-2008(Temp), f. & cert. ef. 8-15-08 thru 2-11-09

Rule Caption: Establishes the Oregon Educators Benefit Board’s
policies on members’ enrollment benefit plans.

Adm. Order No.: OEBB 14-2008

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08

Notice Publication Date: 2-1-2008
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Rules Adopted: 111-040-0001, 111-040-0005, 111-040-0010,
111-040-0015, 111-040-0020, 111-040-0025, 111-040-0030, 111-
040-0035, 111-040-0040

Subject: Establishes the Oregon Educators Benefit Board’s polices
regarding members’ enrollment in OEBB-sponsored benefit plans.
Rules Coordinator: Rose Mann—(503) 378-4606

111-040-0001
Effective Dates

(1) Benefit plan changes or initial elections, unless otherwise speci-
fied in a collective bargaining agreement or documented district policy in
effect on June 30, 2008, are effective on the later of:

(a) The first of the month following a completed online enrollment in
the OEBB benefit management system or submission of a paper enrollment
or change form; or

(b) The first of the month following the date of hire or the date of eli-
gibility.

(2) Covered dependent changes are effective the first of the month fol-
lowing the date of the event causing the dependent to be eligible under
OEBB administrative rules with the following exceptions:

(a) Coverage for a newborn child is effective on the date of birth
through the first 31 calendar days. To continue coverage the active eligible
employee must add the newborn child to their benefit plans within 60 cal-
endar days from the date of birth.

(b) Coverage for a newly adopted child is effective the date of the
adoption decree or date of placement for adoption through the first 31 cal-
endar days pending the completion of adoption proceedings. To continue
coverage the active eligible employee must add the adopted child to their
benefit plans within 60 calendar days from the date of the decree or place-
ment;

(A) The active eligible employee must submit the adoption agreement
with the enrollment forms to the Participating District.

(B) Claims payments will not be made for expenses incurred prior to
the date of decree or placement.

(c) Coverage for a dependent child by affidavit as defined in OEBB
administrative rules starts the first of the month following receipt of the affi-
davit by the district benefits administrator

(3) Elections made during an open enrollment period are effective on

the first day of the new plan year.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0005
Termination Dates

(1) Benefit coverage for active eligible employees and dependents
ends on the last day of the month that eligibility is lost according to OEBB
administrative rules, unless determined otherwise through a collective bar-
gaining agreement or documented district policy in effect on June 30, 2008.

(2) Benefit coverage for a spouse, domestic partner, or dependent
child ends on the last day of the month that an active eligible employee dies,
unless otherwise determined by a collective bargaining agreement or docu-
mented district policy in effect on June 30, 2008.

(3) Benefit coverage for active eligible employees ends on the last day
of the month that they retire, unless otherwise determined in a collective
bargaining agreement or documented district policy in effect on June 30,
2008. Benefit coverage may be continued based on the requirements and

limitations in OARs 111-050-0001 through 111-050-0050.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0010
Newly-hired and Newly-eligible Active Eligible Employees

(1) Newly-hired and newly-eligible active eligible employees must
enroll in OEBB-sponsored benefit plans through the OEBB benefit man-
agement system or paper equivalent within 31 calendar days of the date of
hire or date of eligibility, unless determined otherwise in a separate OEBB
administrative rule or in a collective bargaining agreement or documented
district policy in effect on June 30, 2008.

(2) An active eligible employee enrolling in OEBB-sponsored benefit
plans and terminating employment before the effective date of benefit cov-
erage is not eligible to receive benefits.

(3) An active eligible employee hired after the open enrollment peri-

od and before the start of the new plan year has open enrollment rights.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08
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111-040-0015
Removing an Ineligible Individual from Benefit Plans

(1) An active eligible employee is responsible for removing ineligible
spouses, domestic partners and dependent children from their OEBB-spon-
sored benefit plans by submitting completed, applicable forms to their dis-
trict benefits administrator. An ineligible individual must be removed from
OEBB-sponsored benefit plans within 31 calendar days of the date the indi-
vidual becomes ineligible. Coverage ends on the date identified under OAR
111-040-0005.

(2) An active eligible employee ending a domestic partnership by affi-
davit must complete and submit a Termination of Domestic Partnership
form and enrollment update forms to the district benefits administrator
within 31 calendar days of the event for removal of the domestic partner
and domestic partner’s dependent children from their benefit plan. Benefit
coverage for the domestic partner and domestic partner’s dependent chil-
dren ends on the last day of the month that eligibility is lost.

(3) A participating district is responsible for removing ineligible indi-
viduals from the OEBB benefits management system. Ineligible individu-
als must be removed from coverage under OEBB-sponsored benefit plans
retroactive to the end of the month when eligibility was lost.

(4) The active eligible employee may be responsible for claims previ-
ously paid by the benefit plans to the providers during the period of ineli-
gibility. Premium adjustments will be made retroactively based on when the
ineligible individual was reported to the district benefits administrator.

(a) Ineligible individuals reported within 90 calendar days after the
month eligibility was lost will result in premium adjustments retroactive to
the first of the month following the loss of eligibility.

(b) Ineligible individuals reported more than 90 calendar days after
the month eligibility was lost will result in premium adjustments for the
month the ineligible individual was reported and the two previous months.

(5) OEBB may conduct audits to determine the eligibility status of
dependents of eligible active employees covered under OEBB-sponsored
benefit plans. If requested, documentation certifying the eligibility of cov-

ered dependents must be provided.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0020
Open Enrollment

(1) Active eligible employees may make benefit plan changes or elec-
tions and add or remove eligible dependents during open enrollment peri-
ods as designated by OEBB.

(2) Coverage under OEBB-sponsored benefits plans for an eligible
individual added during open enrollment begins on the first day of the new
plan year. Coverage for an individual terminated during open enrollment
ends on the last day of the month of the current plan year.

(3) An active eligible employee hired after the open enrollment peri-
od and before the start of the new plan year has open enrollment rights.

(4) Benefit plan elections are irrevocable for the new plan year except

as specified in OAR 111-040-0040.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0025
Correcting Enrollment and Processing Errors

(1) Employee Enrollment Errors. Enrollment errors occur when an
active eligible employee provides incorrect information or fails to make
correct selections when making benefit plan elections. The active eligible
employee is responsible for identifying enrollment errors or omissions.

(a) OEBB authorizes Participating Districts to correct enrollment
errors reported by the active eligible employee within 60 calendar days of
the original eligibility date, open enrollment period end date, or midyear
benefit plan change date. Corrections are retroactive to the original effec-
tive date as identified in OAR 111-040-0001.

(b) Enrollment errors identified after 60 calendar days of the eligibil-
ity date, open enrollment period end date or midyear benefit plan change
date must be submitted to OEBB for review and approval based on OAR
111-070-0001. If approved, corrections are retroactive to the original effec-
tive date as identified in 111-040-0001.

(2) Benefit Administrator Processing Errors. Processing errors or
omissions occur when benefit plan elections are processed incorrectly in
the benefit system or when a newly-eligible active eligible employee does
not receive correct enrollment information or materials within 31 calendar
days of the eligibility date.
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(a) OEBB authorizes Participating Districts to correct processing
errors identified within 60 calendar days of the eligibility date, open enroll-
ment period end date, or midyear benefit plan change date. Corrections are
retroactive to the original effective date as identified in OAR 111-040-0001
The Participating District must reconcile all premium discrepancies.

(b) Processing errors identified after 60 calendar days of the eligibil-
ity date, open enrollment period end date, or midyear benefit plan change
date must be submitted to OEBB for review and approval based on OAR
111-070-0001. If approved, corrections are retroactive to the original effec-
tive date as identified in 111-040-0001. The Participating District must rec-
oncile all premium discrepancies within 30 calendar days of any adjust-
ments made in the system.

Stat. Auth: 2007 OL Ch. 7

Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0030
Late Enrollment

(1) Late enrollment occurs when an active eligible employee fails to
enroll for benefits within 31 calendar days of:

(a) The date of hire or other benefit eligibility date as identified in
OAR 111-040-0001;

(b) The date a spouse, domestic partner, or dependent child gains eli-
gibility;

(c) The date of marriage to a spouse who was most recently enrolled
as a domestic partner; or

(d) The date of birth of the employee’s biological newborn dependent
child.

(2) OEBB authorizes Participating Districts to approve late enroll-
ment requests for active eligible employees and dependents when the
request is reported within 60 calendar days of the eligibility dates refer-
enced in sections (1)(a), (1)(b), (1)(c) and (1)(d).

(3) OEBB must review and approve all late enrollment requests based
on OAR 111-070-0001 when the request is made more than 60 calendar
days after the eligibility dates referenced in sections (1)(a), (1)(b), (1)(c)
and (1)(d).

(4) Approved late enrollment requests, unless determined otherwise in
a collective bargaining agreement or documented district policy in effect on
June 30, 2008, are effective the first of the month following the date the
request is received by a district benefits administrator or OEBB, except for
approved requests to add newborn children which are retroactive to the

month the child was born along with any premium adjustments.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0035
Returning to Active Eligible Employee Status

(1) A former active eligible employee returning to benefit eligible sta-
tus must fulfill the eligibility criteria in OEBB administrative rules before
becoming eligible for coverage under OEBB-sponsored benefit plans. If the
employee:

(a) Returns to regular active eligible employee status within 12
months of the benefit coverage end date they will have their previous
enrollment in OEBB-sponsored benefit plans reinstated the first of the
month following their return to work. The employee may make midyear
benefit plan changes consistent with OAR 111-040-0040 within 31 calen-
dar days of the date they return to work;

(b) Returns to regular active eligible employee status after 12 months
from the benefit coverage end date they will be treated as a newly-hired eli-

gible employee.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

111-040-0040
Midyear Benefit Plan Changes

(1) Active eligible employees experiencing a change in family or
work status as noted below during the plan year have 31 calendar days from
the date of the event to make benefit plan changes consistent with the event
for themselves and dependents.

(2) Change in status. These include but are not limited to:

(a) Changes in the active eligible employee’s legal marital status, such
as a marriage or divorce;

(b) Changes in the active eligible employee’s number of dependents,
such as birth or adoption of a child;
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(c) Changes in the employment status of the active eligible employee
or family member, such as the start or end of employment, or a change from
part time to full time or full time to part time;

(d) Changes in the eligibility of a dependent, such as attaining a cer-
tain age;

(e) Changes in the residence of the active eligible employee or fami-
ly member (i.e., moving out of the service area of an HMO); or

(f) Changes in the active eligible employee’s domestic partnership.

(3) Cost or coverage. These include but are not limited to:

(a) An increase or decrease in out-of-pocket premium cost imposed by
the employer; or

(b) A reduction or a loss in the spouse’s or domestic partner’s group
insurance plan benefits that result in the loss of coverage for the spouse or
dependent children.

(4) Related laws or court orders. For example: National Medical

Support Notice, Medicare, or HIPAA.
Stat. Auth: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 3
Hist.: OEBB 14-2008, f. & cert. ef. 8-15-08

Department of Administrative Services,
Public Employees’ Benefit Board
Chapter 101

Rule Caption: Experience in using the rule identified the need for
clarification of language.

Adm. Order No.: PEBB 2-2008

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Amended: 101-010-0005, 101-015-0005, 101-015-0015, 101-
015-0025, 101-020-0002, 101-020-0020, 101-020-0025, 101-020-
0037, 101-020-0040, 101-020-0045, 101-030-0015, 101-030-0022
Subject: This rulemaking clarifies language in OAR chapter 101 that
govern the eligibility for benefits and procedures of the Public
Employees’ Benefit Board. Experience in using the rule and the
PEBB online system have identified the need for clarification.
Rules Coordinator: Sharon M. Sheehan—(503) 378-8031

101-010-0005
Definitions

Unless the context indicates otherwise, as used in OAR chapter 101,
divisions 1 through 60, the following definitions will apply:

(1) “Actively at work™ means:

(a) For medical and dental insurance coverage, an active eligible
employee at work, in paid regular status and scheduled for work during the
month of requested insurance coverage, or using accrued leave on the effec-
tive date of coverage.

(b) For life, disability and accidental death and dismemberment insur-
ance coverage, an active eligible employee who is physically on the job and
receiving pay for the first scheduled day of work and performing the mate-
rial duties of the employee’s occupation at the employer’s usual place of
business. If an active eligible employee is incapable of active work because
of sickness, injury, or pregnancy on the day before the scheduled effective
date of his or her insurance coverage or increase in insurance coverage, the
insurance coverage or increase is not effective until the first of the month
after the active eligible employee completes one full day of active work.

(2) “Affidavit of Dependency” means a notarized document that
attests a dependent child meets the criteria in section (8).

(3) “Affidavit of Domestic Partnership” means a notarized document
that attests the eligible employee and one other individual meet the criteria
in OAR 101-015-0025(2).

(4) “Benefit amount” means the amount of money paid by a PEBB
participating organization on behalf of active eligible employees for the
purchase of benefit plans.

(5) “CBIW” means Continuation of Benefits for Injured Workers.

(6) Certificate of Registered Domestic Partnership means the certifi-
cate issued by an Oregon county clerk to two individuals of the same sex
after they file a Declaration of Domestic Partnership with the county clerk.

(7) “COBRA” means the federal Consolidated Omnibus
Reconciliation Act.

(8) “Dependent child” means any child who meets the criteria in this
section. In defining dependent child, PEBB follows Internal Revenue Code
(IRC) 152 as revised by the Working Families Tax Relief Act of 2004:
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(a) The child must be a US citizen, national or resident of the US or a
resident of Canada or Mexico. When an adopted child or child placed for
adoption fails this requirement they can still be the employees’ dependent
child if the child has the employee’s home as his principal home and is a
member of the employees’ household, and the employee is a citizen or
national of the US.

(b) The child is not married and does not have a domestic partner; and

(A) Is under the age of 19 at the end of the calendar year; or

(B) Meets the IRC 152(f)(2) definition of a dependent child between
the ages of 19 and up to age 24 attending school full time, excluding for-
eign students; or

(C) Is between the ages of 19 and up to age 24, living in the home of
the eligible employee over six months of the calendar year, and the eligible
employee provides over half the yearly support; or

(D) Is between the ages of 19 and up to age 24, and is incapable of
self-sustaining employment because of a developmental disability, mental
illness, or physical disability. The attending physician must submit docu-
mentation of the disability to the insurance plan for approval. Once certi-
fied, the insurance plan may review dependent certification to determine
continued eligibility; or

(E) Is a child age 24 or older, and is incapable of self-sustaining
employment because of a developmental disability, mental illness, or phys-
ical disability. Except in the case of a child who previously qualified under
(a) (D) of this section, the attending physician must submit documentation
of the disability to the insurance plan for approval. The insurance plan may
review dependent certification to determine continued eligibility. If the
child is terminated from PEBB insurance coverage after age 24 for any rea-
son, the eligible employee cannot re-enroll the child. A disabled dependent
child, age 24 or older, must also meet the following criteria:

(i) The disability must have existed prior to attaining age 24.

(ii) The child must have had continuous medical insurance coverage,
group or individual, prior to attaining age 24 and until the time of the PEBB
insurance effective date.

(c) The child must not qualify as any other person’s dependent child,
except that a child of divorced or separated parents meeting conditions
under IRC 152(e) can be treated as a dependent of both parents.

(d) A dependent child must also meet one of the following criteria:

(A) Is a biological child of, an adopted child of, or a child placed for
adoption with the eligible employee, spouse, or domestic partner; or

(B) Is a legal ward by court decree, a dependent by Affidavit of
Dependency, or is under legal guardianship of the eligible employee,
spouse or domestic partner, and is living in the home of the eligible employ-
ee.

(d) As referenced in OAR 101-015-0025(1) and (2) (h) a child of a
domestic partner meeting the definition of a dependent child is eligible to
receive insurance coverage subject to imputed value tax.

(9) “Domestic partner” includes an eligible employee’s partner in a
registered domestic partnership under Chapter 99 Oregon Laws 2007 or
unmarried partner of the same or opposite sex that meets the requirements
as outlined in OAR 101-015-0025(2).

(10) “Eligible employee” means and includes:

(a) “Active eligible employee” means an employee of a PEBB partic-
ipating organization, including state officials, in exempt, unclassified, clas-
sified and management service positions who are expected to work at least
90 days; and who work at least half-time or are in a position classified as
job share.

(b) “Retired eligible employee” means a previously active eligible
employee, who meets retiree eligibility as defined in OAR 101-050-0005.
A retired eligible employee is eligible only for those benefit plans estab-
lished in division 50 of this chapter.

(c) “Other eligible employees” mean individuals of self-pay groups as
established by ORS 243.140 and 243.200. This group is eligible only for
medical or dental benefits as approved.

(11) “Family member” means a spouse or dependent child.

(12) “FMLA” means the federal Family Medical Leave Act.

(13) “FTE” means full time equivalent classified job position.

(14) “Half-time” means an eligible employee who works less than full
time but at least:

(a) Eighty paid regular hours per month; or

(b) .5 FTE for Oregon University System (OUS) employees; or

(c) As defined by collective bargaining.

(15) “Imputed value” means a dollar amount established yearly for an
insurance premium at fair market value. The IRS views the imputed value
as taxable income. The imputed value dollar amount is added to the eligi-
ble employee’s taxable wages.
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(16) “Ineligible individual” means an individual who does not meet
the definition of an eligible employee, spouse, domestic partner, or depend-
ent child as established in this rule.

(17) “Job share” means two eligible employees sharing one full time
equivalent position. Each eligible employee’s percentage of the total posi-
tion determines the benefit amount the employee receives. The employees
need not be classified as half-time. They cannot donate their portion of the
benefit amount to the other job share co-worker. The monthly benefit
amount percentage remains the same regardless of individual hours

worked.
Example 1: John and Jill share one full time equivalent position. When they were
hired into the position in July, John’s percentage of the total position was 40 percent;
Jill’s percentage was 60 percent. John worked 70 percent of the available hours in
September. John’s benefit amount percentage for September remains at 40 percent.
Jill’s benefit amount percentage remains at 60 percent.

(18) “OFLA” means the Oregon Family Leave Act.

(19) “Open enrollment period” means an annual period chosen by
PEBB when both active and other eligible employees and COBRA partici-
pants can make benefit plan changes or elections for the next plan year.

(20) “Paid regular” means in current payroll status, payment for work
time including vacation, sick, holiday or personal leave and compensatory
time.

(21) “Pebb.benefits” means the automated internet benefit manage-
ment application sponsored by PEBB. The system allows electronic enroll-
ment and termination of the eligible individual’s benefit plans, personal
information updates, and the transmittal of benefit plan data to insurance
plans and payroll centers.

(22) “PEBB participating organization” means a state agency, board,
commission, university, or other entity that receives approval to participate
in PEBB benefit plans.

(23) “Plan change period” means a period chosen by PEBB when
retirees can make limited benefit plan changes.

(24) “Plan year” means a period of twelve consecutive months.

(25) “Qualified status change” (QSC) means a change in family or
work status that allows limited mid-year changes to benefit plans consistent
with the individual QSC.

(26) “Reinstatement” or “reinstated” means to reactivate the benefit
amount and enrollment in previous medical, dental, life, and disability
insurance coverage, if available, when returning to eligible status within a
specific time frame.

(27) “Spouse” means a person of the opposite sex who is a husband
or wife. A relationship recognized as a marriage in another state will be rec-
ognized in Oregon even though such a relationship would not be a marriage
if the same facts had been relied upon to create a marriage in Oregon. The
definition of spouse does not include a former spouse and a former spouse

does not qualify as a dependent.
Stat. Auth.: ORS 243.061 - 243.302
Stats. Implemented: ORS 243.061 - 302, 659A.060 - 069, 743.600 - 602, 743.707
Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2000, f. 11-15-00, cert. ef. 1-1-01;
PEBB 1-2001, f. & cert. ef. 9-6-01; PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02; PEBB 1-2003,
f. & cert. ef. 12-4-03; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004, f. & cert. ef. 10-7-
04; PEBB 3-2005, f. 8-31-05, cett. ef. 9-1-05; PEBB 2-2006(Temp), f. & cert. ef. 12-14-06
thru 6-12-07; PEBB 1-2007(Temp), f. & cert. ef. 6-11-07 thru 12-8-07; PEBB 2-2007, f. 9-
28-07, cert. ef. 10-1-07; PEBB 1-2008(Temp), f. & cert. ef. 2-4-08 thru 8-1-08; PEBB 2-
2008, f. & cert. ef. 8-1-08

101-015-0005
Eligible Individuals

(1) The following individuals are eligible to participate in PEBB-
sponsored benefit plans:

(a) An eligible employee as defined in OAR 101-010-0005(10).

(b) A seasonal or intermittent employee as follows:

(A) An individual hired for the first time is eligible for PEBB-spon-
sored benefit plans if expected to work at least a 90-day continual period
and work at least half-time or in a position classified as job share. The eli-
gible employee must enroll within 60 days of their hire date or eligibility.

(B) An individual hired for the first time, working at least half-time or
in a position classified as job share and not expected to work a 90-day or
more continual period is eligible for PEBB-sponsored benefit plans if they
work at more than a 90-day continual period. When the eligible employee
submits enrollment forms, the benefits are retroactive to the first of the
month following 60 days from their hire date.

(C) A previously ineligible employee returning to work is eligible for
benefit plans once they accumulate a total of 60 calendar days of employ-
ment within the current or immediately previous plan year. The 60 calendar
days of employment need not be consecutive.

(c) A family member listed by the eligible employee on the required
enrollment form or the electronic equivalent.
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(d) A domestic partner and the domestic partner’s dependent child
listed by the eligible employee on the required forms or the electronic
equivalent.

(e) An appointed and elected official. Eligibility for benefit plans
begins on the first day of the month following the date the official takes the
oath of office.

(2) The eligible employee must maintain a valid PEBB active enroll-

ment. See OAR 101-020-0025
Stat. Auth.: ORS 243.061 - 243.302
Stats. Implemented: ORS 243.061-302, 659A.060-066, 743.600-602 & 743.707
Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2000, f. 11-15-00, cert. ef. 1-1-01;
PEBB 1-2001, f. & cert. ef. 9-6-01; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 1-2004, f. &
cert. ef. 7-2-04; PEBB 3-2004, f. & cert. ef. 10-7-04; PEBB 3-2005, f. 8-31-05, cert. ef. 9-1-
05; PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

101-015-0015
Child by Affidavit

(1) An eligible employee may add a dependent child that is not adopt-
ed to their benefit plans. The child must meet the dependent criteria speci-
fied in OAR 101-010-0005(8). Completed enrollment or update forms must
be submitted within 60 days of the date of birth or the date the eligible
employee, spouse, or domestic partner receives physical custody of the
child and assumes financial or medical responsibility for the support and
care of the child.

(2) A dependent child that is not adopted includes, but is not limited
to, a foster child, a ward of the court, or the child of an eligible employee’s
dependent.

(3) An Affidavit of Dependency must be completed, notarized, and
returned to the agency within five business days of the electronic enroll-
ment date or the date the agency receives the enrollment forms. If not, cov-

erage will terminate for the dependent child retroactive to the effective date.
Stat. Auth.: ORS 243.061-302
Stats. Implemented: ORS 243.061-302, 659A.060-069, 743.600-602 & 743.707
Hist.: PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

101-015-0025
Domestic Partnership

(1) Certificate of Registered Domestic Partnership. When a
Registered Domestic Partnership exists and the eligible employee wants to
enroll the domestic partner or the domestic partner’s eligible children in
benefit plans, the employee may electronically enroll or submit enrollment
update forms to the agency at the appropriate time as defined by PEBB
enrollment rules.

(2) PEBB Affidavit of Domestic Partnership. An eligible employee
and an individual of the opposite sex, or of the same sex without a
Certificate of Registered Domestic Partnership who want enrollment in
PEBB plans as Domestic Partners must meet all of the following criteria:

(a) Are both at least 18 years of age;

(b) Are responsible for each other’s welfare and are each other’s sole
domestic partners;

(c) Are not married to anyone;

(d) Share a close personal relationship and are not related by blood
closer than would bar marriage in the State of Oregon;

(e) Currently share the same regular permanent residence.

(f) Are jointly financially responsible for basic living expenses
defined as the cost of food, shelter, and any other expenses of maintaining
a household. Financial information must be provided if requested.

(g) Electronically enroll or submit enrollment forms to the agency at
the appropriate time as defined by PEBB enrollment rules. The employee
and domestic partner must jointly complete and submit to the agency a
notarized PEBB Affidavit of Domestic Partnership form, within five busi-
ness days of the electronic enrollment date or the date the agency received
the enrollment forms. If the affidavit is not received, coverage will termi-
nate for the domestic partner retroactive to the effective date.

(h) To enroll eligible dependent children of a domestic partnership by
affidavit in benefit plans, whether or not the enrollment includes the domes-
tic partner, the employee must submit an Affidavit of Domestic Partnership
form along with enrollment or update forms to the agency. If the affidavit
is not received within 5 business days of the electronic enrollment date or
the date the agency received the forms, coverage will terminate for the
domestic partner’s eligible children retroactive to the effective date.

(3) An imputed value for the fair market value of the domestic partner
and domestic partner’s dependent children’s insurance premium will be
added to the eligible employee’s taxable wages.

(4) An eligible employee ending a domestic partnership established
under the PEBB Affidavit of Domestic Partnership must complete and sub-
mit a Termination of Domestic Partnership form and enrollment update
forms to the agency within 60 days of the event. If the domestic partnership
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was established under the Certificate of Registered Domestic Partnership,
only enrollment update forms must be submitted to the agency within 60
days of the event. Insurance coverage for the domestic partner and domes-
tic partner’s dependent children ends the last day of the month that eligibil-
ity is lost.

Stat. Auth.: ORS 243.061-302

Stats. Implemented: ORS 243.061-302, 659A 060-069, 743.600-602 & 743.707

Hist.: PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 1-2008(Temp), f. 2-4-08, cert. ef. 2-

4-08 thru 8-1-08; PEBB 2-2008, f. & cert. ef. 8-1-08

101-020-0002
Effective and Termination Dates

(1) Benefit plan enrollment date. Except as otherwise provided in
OAR Chapter 101, all benefit plan elections or midyear plan changes are
irrevocable for the plan year and have a prospective effective date.

(a) The employee must be actively at work as specified in 101-010-
0005(1).

(b) Insurance coverage is effective on the first of the month following
the receipt of the form or electronic equivalent, or the midyear plan change
date, whichever is later.

(c) If medical underwriting is necessary for optional plans, insurance
coverage is effective the first of the month following insurance plan
approval. The exception is Long Term Care.

(2) Elections made during the open enrollment period are effective on
the first day of the new plan year. If medical underwriting is necessary for
optional plans, insurance coverage is effective the first of the month fol-
lowing insurance plan approval in the new plan year.

(3) Special enrollment right. An eligible employee, family member,
domestic partner, or domestic partner’s dependent child losing other group
insurance coverage may enroll in PEBB insurance plans within 60 days of
the date the other group insurance coverage ends. Insurance coverage will
be continuous with an effective date based upon the termination date of the

other group health insurance coverage.
Example 1: Joe loses coverage under his spouse’s plan October 15. Joe submits
enrollment update forms October 16. Joe’s effective date is October 1.
Example 2: Joe loses coverage under his spouse’s plan October 31. Joe submits
enrollment update forms November 16. Joe’s effective date is November 1.

(4) Benefit plan end date.

(a) If an eligible employee accumulates less than 80 paid regular
hours in a month and is not within a protected leave class, (CBIW, FMLA
or Active Military Leave), current insurance coverage ends the last day of
that month.

(b) If an eligible employee accumulates 80 or more paid regular hours
in a month and is in a leave without pay status, not within a protected leave
class (CBIW, FMLA or Active Military Leave), or ends employment with
the state, current insurance coverage ends the last day of the following
month.

(5) Insurance coverage for a family member, domestic partner, or
domestic partner’s dependent child ends on the last day of the month that
eligibility is lost. Eligible employees have 60 days from the date of the eli-
gibility loss to submit enrollment update forms to their agency. The
employee must submit forms as soon as possible to avoid possible claim

payment liability for ineligible individuals.
Example 1: Ann’s divorce is final on June 6. Ann submits her update form on June
22. Ann’s former spouse is removed from PEBB plans effective June 30.
Example 2: Ann’s divorce is final on June 6. Ann submits her update form on
October 10. Ann’s former spouse is removed from PEBB plans retroactive to June 30.
Ann may be liable for any claims incurred and paid by her insurance plans for her for-
mer spouse after June 30 and through October 10.

(6) When an eligible employee reports a family member, domestic
partner, or a domestic partner’s dependent child loss of eligibility beyond
60 days of the event:

(a) The employee becomes liable for repayment of insurance claims
incurred and paid by the insurance plan for the ineligible individual accord-
ing to contract agreements between PEBB and insurance plans.

(b) The agency will request a premium refund from the insurance plan
that was paid for the ineligible individual according to contract agreements
between PEBB and the insurance plans.

(c) The ineligible individual will receive a COBRA unavailability let-
ter due to late notification by the employee.

(7) An insurance plan may remove from coverage or deny the claims
of an eligible employee, a family member, domestic partner, or domestic
partner’s dependent child because of eligibility violations or policy term
violations. Violations include but are not limited to, fraud, material misrep-
resentation, or concealment. When a plan removes an employee from cov-
erage for violations:

(a) The employee may choose, as a midyear plan change, an alterna-
tive insurance plan to replace the terminated plan. If no alternative plan is
available, there is no coverage.
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(b) The insurance plan may retain all premiums paid and has the right
to recover from the employee, the benefits paid as a result of such wrong-
ful activity that are in excess of the premiums.

(c) The insurance plan may deny future enrollments of the individual.
Stat. Auth.: ORS 243.061-302

Stats. Implemented: ORS 243.061-302, 659A.060-069, 743.600-602 & 743.707

Hist.: PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

101-020-0020
Newborn and Adopted Child Enrollment

(1) An eligible employee’s biological newborn child receives PEBB-
sponsored medical and dental insurance coverage under the newborn’s own
coverage from the moment of birth through the first 31 days of life without
completing PEBB forms. To continue coverage beyond the first 31 days of
coverage the eligible employee must add the newborn child to their benefit
plans within 60 days from the date of birth by submitting the completed
enrollment update forms.

(2) An eligible employee’s newly adopted child receives PEBB-spon-
sored medical and dental insurance coverage under the adopted child’s own
coverage from the date of the adoption decree or date of placement for
adoption through the first 31 days without completing PEBB forms. To con-
tinue coverage beyond the first 31 days of coverage the eligible employee
must add the adopted child to their benefit plans within 60 days from the
date of the decree or placement by submitting the completed enrollment
update forms.

(a) The eligible employee must submit the adoption agreement or
placement agreement with the enrollment forms to the agency. Upon adop-
tion completion, a copy of the finalized documents must be filed with the
agency.

(b) Claims payment will not occur prior to the date of decree or place-
ment.

(3) A request to enroll a biological newborn or newly adopted child
beyond 60 days of the date of birth, adoption decree, or placement for adop-

tion is late enrollment as specified in OAR 101-020-0040.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061-302, 659A.060-069, 743.600-602 & 743.707
Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2000, f. 11-15-00, cert. ef. 1-1-01;
PEBB 1-2001, f. & cert. ef. 9-6-01; PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02; PEBB 1-2003,
f. & cert. ef 12-4-03; PEBB 1-2004, f. & cett. ef. 7-2-04; PEBB 3-2004, f. & cert. ef. 10-7-
04; PEBB 1-2005, f. & cert. ef. 4-14-05; PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB
2-2008, f. & cert. ef. 8-1-08

101-020-0025
Removing an Ineligible Individual from Benefit Plans

(1) An ineligible individual must be removed from insurance cover-
age within 60 days of the loss of eligibility. The eligible employee is
responsible for removing ineligible individuals from their insurance cover-
age by submitting completed enrollment update forms to the agency.
Insurance coverage ends the last day of the month that eligibility is lost.

(2) PEBB must review all requests to remove an ineligible individual
submitted after 60 days of the loss of eligibility. A COBRA unavailability
letter will be sent to ineligible individuals removed due to late notification
by the eligible employee. The eligible employee may be responsible for
claims previously paid by the benefit plans to the providers during the peri-
od of ineligibility.

(3) PEBB will remove ineligible individuals from insurance coverage

retroactive to the end of the month when eligibility was lost.
Example: Cindy’s divorce was finalized September 14. Cindy removed her spouse
during Open Enrollment in October instead of submitting an update form. This result-
ed in continued coverage for the former spouse to January 1 of the new plan year. The
error was identified, PEBB removed Cindy’s former spouse from coverage effective
September 30 and a COBRA unavailability letter was sent to the former spouse.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061-302, 659A.060-069, 743.600-602 & 743.707
Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02;
PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004,
f. & cert. ef. 10-7-04; PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef.
8-1-08

101-020-0037
Correcting Enrollment and Processing Errors

(1) Employee enrollment errors. Enrollment errors occur when an eli-
gible employee provides incorrect information or fails to make correct
selections when making benefit plan elections. An employee’s failure to
take enrollment action is not considered an employee error. The eligible
employee is responsible for identifying enrollment errors.

(a) PEBB authorizes the agency to correct employee enrollment errors
when reported by the employee within 60 days of the original eligibility
date or midyear plan change date. Corrections are retroactive to the first of
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the month following the date the original paper form or electronic equiva-
lent was first received by the agency.

(A) PEBB must review as an appeal all employee requests to correct
enrollment errors received after 60 days of the original eligibility date or the
midyear plan change date. If the correction is approved, the effective date
is the first of the month following the receipt of the employee’s correction
request.

(B) Enrollment error requests considered beyond 90 days of the eligi-
bility date or the midyear plan change date must demonstrate facts and cir-

cumstances that clearly establish an employee error occurred.
Example: As a new employee Anne enrolled in the Dependent Care Flexible
Spending Account. Anne does not have any eligible dependents. Six months later
Anne realizes the error after her first Healthcare FSA claim is rejected. Anne may
request a correction through appeal to PEBB.

(b) PEBB authorizes the agency to correct employee open enrollment
errors. The agency must receive correction requests after the open enroll-
ment end date but no later than 30 days from receipt of the first paycheck
of the new plan year. Employee errors identified beyond this date must
come to PEBB as an appeal. Open Enrollment employee error corrections
are effective the first day of the new plan year.

(2) Administrative processing errors. Processing errors occur when
benefit plan elections are processed incorrectly in the payroll and benefit
system or when a newly eligible employee does not receive correct enroll-
ment information or materials within 30 days of the eligibility date.

(a) PEBB authorizes the agency to correct processing errors identified
within 60 days of the eligibility date or the midyear plan change date.
Corrections are retroactive to the first of the month following the date the
paper form or electronic equivalent was first received by the agency. The
agency must reconcile all premium discrepancies.

(A) PEBB must review as an appeal all processing errors identified
after 60 days of the eligibility date or the midyear plan change date. If
approved, corrections are retroactive to the first of the month following the
date the paper form or electronic equivalent was first received by the
agency. The agency must reconcile all premium discrepancies.

(B) When the newly eligible employee fails to receive enrollment
information within 30 days of the eligibility date or receives incorrect infor-
mation, benefit plan elections are effective retroactive to the first of the
month following the eligibility date.

(b) PEBB authorizes the agency to correct open enrollment process-
ing errors. The agency must receive requests for correction after the open
enrollment end date but no later than 30 days from receipt of the first pay-
check of the new plan year. Processing errors identified beyond this date
must come to PEBB as an appeal. All processing error corrections are effec-

tive the first day of the new plan year.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061 - 302
Hist.: PEBB 1-2003, f. & cert. ef. 12-4-03; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004,
f. & cert. ef. 10-7-04; PEBB 1-2005, f. & cert. ef. 4-14-05; PEBB 3-2005, f. 8-31-05, cert. ef.
9-1-05; PEBB 1-2006, f. & cert. ef. 11-28-06; Renumbered from 101-040-0080, PEBB 2-
2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

101-020-0040
Late Enrollment

(1) Late enrollment occurs when an eligible employee fails to enroll
in benefit plans within 60 days of:

(a) The date of hire or eligibility date.

(b) The date a newly eligible family member, domestic partner, or
domestic partner’s dependent child gains eligibility.

(c) The date of marriage to a spouse who was most recently enrolled
as a domestic partner.

(d) The date of birth of the employee’s biological newborn dependent
child.

(2) A newly hired or newly eligible employee requesting late enroll-
ment may only receive medical, dental and employee basic life insurance
coverage.

(3) Excluding section (4) of this rule, PEBB must review as an appeal
all late enrollment requests for a family member, domestic partner, or
domestic partner’s dependent child. The eligible employee must provide
supporting documentation that shows an inability to enroll because of cir-
cumstances beyond the employee’s control. If late enrollment is approved,
benefit coverage is effective the first of the month following receipt of the
completed enrollment forms for medical and dental benefit plans only.

(4) Following receipt of the completed forms, agencies are responsi-
ble for approving the late enrollment of the employee’s biological newborn
dependent child during the first twelve months of life. The enrollment is

always retroactive to the first of the month following the date of birth.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061-302, 659A 060-069, 743 600-602 & 743.707
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Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2000, f. 11-15-00, cert. ef. 1-1-01;
PEBB 1-2001, f. & cert. ef. 9-6-01; PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02; PEBB 1-2003,
f. & cert. ef 12-4-03; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004, f. & cert. ef. 10-7-
04; PEBB 3-2005, f. 8-31-05, cert. ef. 9-1-05; PEBB 1-2006, f. & cert. ef. 11-28-06; PEBB
2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

101-020-0045
Returning to Work

(1) Refer to the following rules for an employee returning to active or
paid regular status from the following qualified leave status:

(a) Continuation of Benefits for Injured Workers (CBIW). See OAR
101-030-0010.

(b) Federal Family Medical Leave Act (FMLA). See OAR 101-030-
0015.

(c) Oregon Family Leave Act (OFLA). See OAR 101-030-0020.

(d) Active Military Duty Leave (USERRA). See OAR 101-030-0022.

(2) An eligible employee returning from leave without pay or a reduc-
tion in hours must work at least half-time in a month to be eligible for med-
ical, dental, life, and disability insurance coverage for the following month.
The exception is eligible employees in job share positions.

(3) An employee returning to work following layoff or termination of
employment is not required to work at least half-time in the month they
return to be eligible for benefits the following month.

(4) An employee returning to paid regular status within 30 days with-
out a break in coverage will have their previous coverage reinstated and

may not make benefit plan changes.

Example: Gary begins LWOP on May 20. Gary has enough hours for benefits to con-
tinue through June; therefore, his benefit end date is June 30. Gary returns to work on
May 25 (within 30 days with no break in benefit coverage). Gary receives insurance
for June because he worked enough hours in May to pay for his June benefits. Gary’s
benefits are reinstated June 1 because he returned to work within 30 days. Gary must
work at least half time in June for his benefits to continue in July. Gary is not eligi-
ble to make benefit changes.

(5) An employee returning to paid regular status within 12 months of
the insurance coverage end date will have their previous enrollments rein-
stated the first of the month following their return to work. This excludes
Flexible Spending Accounts and Long Term Care. The employee may make
midyear plan changes within 60 days of the date they return to work.

(6) An employee returning to active or paid regular status after 12
months from the insurance coverage end date is considered a newly hired

employee.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061-302 & 659A.060-069
Hist.: PEBB 1-1999, f. 12-8-99, cert. ef. 1-1-00; PEBB 1-2000, f. 11-15-00, cert. ef. 1-1-01;
PEBB 1-2001, f. & cert. ef. 9-6-01; PEBB 1-2002, f. 7-30-02, cert. ef. 8-1-02; PEBB 1-2004,
f. & cert. ef. 7-2-04; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004, f. & cert. ef. 10-7-04;
PEBB 3-2005, f. 8-31-05, cert. ef. 9-1-05; PEBB 2-2007, f. 9-28-07, cert. ef. 10-1-07; PEBB
2-2008, f. & cert. ef. 8-1-08

101-030-0015

Continuation of Group Medical and Dental Insurance Coverage for
Employees Covered under the Federal Family Medical Leave Act
(FMLA)

(1) The state will continue to pay the benefit amount for medical, den-
tal and employee basic life insurance coverage in effect at the time the eli-
gible employee begins an approved FMLA leave.

(2) An eligible employee may continue the following optional plans
during the approved FMLA leave by self-paying premiums or contributions
to the agency:

(a) Optional Life Insurances

(b) Short Term and Long Term Disability

(c) Accidental Death and Dismemberment Insurance

(d) Healthcare Flexible Spending Account (FSA).

(3) An eligible employee on FMLA leave during open enrollment
may make open enrollment benefit elections.

(4) An eligible employee returning to work or paid regular status the
first day following the end of approved FMLA leave will have previous
enrollments reinstated retroactive to the first day of the month the employ-
ee returns. The returning employee is not required to work at least half-time
in the month they return to be eligible for benefits the following month.

(a) The employee must self-pay premiums for optional insurance plan
reinstatements for the month in which they return.

(b) An employee returning to work will not be reinstated in Long
Term Care and FSA, unless they continued contributions to a Healthcare
FSA while on approved FMLA leave. In this case, the employee will be
reinstated in the Healthcare FSA.

(c) The employee may make midyear plan changes within 60 days of
the date they return to work.

(5) An employee who does not return to work or to paid regular sta-
tus the first work day immediately following the end of approved FMLA
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leave is considered the same as if returning from leave without pay. See
OAR 101-020-0045(2)

(6) A COBRA qualifying event occurs when the employee does not
return to work and is not in paid regular status the first day after the quali-

fied FMLA leave ends or the employee terminates employment.
Stat. Auth.: ORS 243.061 - 302
Stats. Implemented: ORS 243.061 - 302
Hist.: PEBB 1-1999, . 12-8-99, cert. ef. 1-1-00; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB
3-2004, f. & cert. ef. 10-7-04; PEBB 2-2007, f. 9-28-07, cet. ef. 10-1-07; PEBB 2-2008, f.
& cert. ef. 8-1-08

101-030-0022
Continuation of Insurance Coverage for Employees on Active Military
Leave (USERRA)

(1) The state will continue to pay the benefit amount for medical, den-
tal, and employee basic life insurance coverage in effect at the time an eli-
gible employee begins active military duty. This benefit coverage will con-
tinue for the duration of the active military leave, up to 24 consecutive
months. The agency may end this coverage during the 24 months active
duty only when the member submits a signed written request to end the
coverages.

(2) An eligible employee may continue the following optional plans
during active military duty up to 12 months by self paying premiums or
contributions to the agency:

(a) Optional Life Insurances

(b) Accidental Death and Dismemberment Insurance

(c) Healthcare Flexible Spending Account (FSA).

(3) An eligible employee on active military leave during open enroll-
ment may make open enrollment benefit elections. The employee may file
a power of attorney with the agency to allow another individual to make
plan elections in the employee’s absence. Reenrollment in Healthcare FSA
must occur during open enrollment in order to participate in the new plan
year.

(4) An eligible employee who returns to work within 24 months will
have previous optional plan enrollments reinstated retroactive to the first
day of the month the employee returns. A returning employee is not
required to work at least half-time in the month they return to be eligible for
benefits the following month.

(a) The employee must self-pay premiums for optional insurance plan
reinstatements for the month in which they return.

(b) An employee returning to work will not be reinstated in Long
Term Care and any FSA, unless they continued contributions to their
Healthcare FSA while on military leave.

(c) The employee may make midyear plan changes within 60 days of
the date they return to work.

(5) A COBRA qualifying event occurs when an eligible employee:

(a) Is no longer in active duty status or paid regular status, and does
not return to work after the allowed decompression time;

(b) Remains in active duty status after 24 months of active duty; or

(c) Terminates employment

Stat. Auth.: ORS 243.061 - 302

Stats. Implemented: ORS 243.061-302 & 408.240

Hist.: PEBB 1-2003, f. & cert. ef 12-4-03; PEBB 1-2004, f. & cert. ef. 7-2-04; PEBB 3-2004,
f. & cert. ef. 10-7-04; PEBB 3-2005, f. 8-31-05, cert. ef. 9-1-05; PEBB 2-2007, f. 9-28-07,
cert. ef. 10-1-07; PEBB 2-2008, f. & cert. ef. 8-1-08

Department of Agriculture
Chapter 603

Rule Caption: 2008 direct cash assistance to commercial troll
salmon fisheries.

Adm. Order No.: DOA 18-2008(Temp)

Filed with Sec. of State: 7-30-2008

Certified to be Effective: 7-30-08 thru 12-31-08

Notice Publication Date:

Rules Adopted: 603-009-0300, 603-009-0310, 603-009-0320,
603-009-0330, 603-009-0340, 603-009-0350, 603-009-0360
Subject: This rule provides a framework for criteria for direct assis-
tance payments to eligible fisheries in the Oregon Commercial Troll
Salmon Fleet.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-009-0300
Definitions 2008 Direct Assistance to Commercial Troll Salmon
Fishers

As used in this division of administrative rules, unless the context
requires otherwise:
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(1) “Department” means the Oregon Department of Agriculture.

(2) “Director” means the director of the Oregon Department of
Agriculture.

(3) “Fisher” means an Oregon resident whose name appears on the
permit as the owner of a current Oregon Troll Salmon Permit issued by the
Oregon Department of Fish and Wildlife.

(4) “Oregon Resident” means a person who resides permanently in
Oregon; or a person who maintains a permanent place of residence in
Oregon, spends more than 180 days per year in Oregon and files income
taxes in Oregon.

(5) “2008 Salmon Assistance Program” means the total funds allocat-
ed by the governor through the Strategic Reserve Fund authorized May
2008, combined with the total funds allocated by the Emergency Board in
June 2008, and distributed by the Oregon Department of Agriculture and
Oregon Economic and Community Development Department.

(6) “Landing Records” means the catch records that the Oregon
Department of Fish and Wildlife attributes to an individual fisher who is the
named owner of the Oregon Troll Salmon permit at the time the catch

records were attributed to the permit.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0310
Purpose

These rules guide the Oregon Department of Agriculture in adminis-
tering the 2008 Salmon Assistance Program. The purpose of the Salmon
Assistance Program is to aid in maintaining an efficient system of produc-

tion and distribution of salmon in Oregon.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0320
Eligible Fishers

To receive funding from the 2008 Salmon Assistance Program, fish-
ers must meet the following criteria:

(1) Fisher must be a current Oregon resident;

(2) Fisher must be the named owner, as reflected on the permit of a
current valid Oregon Troll Salmon permit issued by the Oregon Department
of Fish and Wildlife; and

(3) Fisher must have salmon landing records on file at the Oregon
Department of Fish and Wildlife for the 2004, 2005, 2006 or 2007 com-
mercial troll salmon seasons.

(4) Fishers with Oregon commercial troll salmon landing records for
the 2008 season (up to July 15, 2008) may not be eligible for financial
assistance if the value of the current 2008 landing records is greater than the

highest value received in 2004, 2005, 2006 or 2007.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0330
Standards to Determine Eligibility for Financial Assistance

To determine eligibility for assistance under the 2008 Salmon
Assistance Program, the director will review Oregon Troll Salmon Permits
on file with the Oregon Department of Wildlife and landing records

received from the Oregon Department of Fish and Wildlife.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0340
Application Procedures

Only an eligible fisher whose name appears on the permit as the
owner of a current Oregon Troll Salmon permit, who also has salmon land-
ing records verified by the Oregon Department of Fish and Wildlife for the
years 2004, 2005, 2006, or 2007, is deemed eligible to receive assistance

under the 2008 Salmon Assistance Program.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0350
Review Process

(1) The information used for determining eligibility will be as
described in OAR 603-009-0030.

(2) An advisory committee selected by the Director will review and
make recommendations to the Director regarding the distribution formula.
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(3) Assistance will be awarded according to a percentage of the eligi-
ble fisher’s highest landing record for the 2004, 2005, 2006 or 2007 com-
mercial troll salmon fishing seasons. The exact percentage applied to each
is dependent on available funding for the commercial salmon fishers.

(4) The maximum payment that may be awarded to eligible fishers is
$8,000.00.

(5) The minimum payment that may be awarded to eligible fishers is
$325.00. Eligible fishers whose highest landing record year is less than the

minimum payment will only receive $325.00.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

603-009-0360
Financial Assistance Payments

(1) The director will adopt the recommended distribution formula of
the advisory committee and will finalize the process to issue the 2008
financial assistance payments and make a determination as to the distribu-
tion of the 2008 funding for the financial assistance payments.

(2) Assistance payments will be made by check that is mailed to each

eligible fisher at the address on file with ODFW.
Stat. Auth.: ORS 561 & 576
Stats. Implemented: ORS 561 & 576
Hist.: DOA 18-2008(Temp), f. & cert. ef. 7-30-08 thru 12-31-08

Department of Agriculture,
Oregon Wheat Commission
Chapter 678

Rule Caption: Change assessment to .75% of final settlement and
offer a full refund of assessment.

Adm. Order No.: WHEAT 2-2008

Filed with Sec. of State: 7-16-2008

Certified to be Effective: 7-16-08

Notice Publication Date: 6-1-2008

Rules Amended: 678-010-0030

Subject: Increases the assessment from $0.03 to $0.05.

Rules Coordinator: Tana Simpson—(503) 229-6665

678-010-0030
Assessments

(1) Any first purchaser shall deduct and withhold from the grower an
assessment of the following amounts for all wheat grown in Oregon as fol-
lows:

(a) July 1, 2008 and thereafter — 5 cents per bushel.

(b) 1991 through June 30, 2008 — 3 cents per bushel.

(c) 1981 through 1990 crops — 2 cents per bushel.

(d) 1975 through 1980 crops — 1 cent per bushel.

(e) 1974 and prior years — 1/2 cent per bushel.

(2) Any change in the above assessment rate requires approval by the
Commission. In determining whether to impose a change in the above
assessment rate, the Commission may:

(a) Work jointly with the Oregon Wheat Growers League to educate
growers on a county-by-county basis, of the need for a change in the assess-
ment rate;

(b) Work with an independent third party experienced in survey work
to poll the growers of the state to determine whether the growers support a
proposed change in the assessment rate;

(c) Consider the results of the poll when determining whether to raise

the assessment rate.
Stat. Auth.: ORS 578
Stats. Implemented: ORS 578.211
Hist.: WC 2-1991, f. & cert. ef. 7-15-91; WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 2-
2008, f. & cert. ef. 7-16-08

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Provides an exemption from engineer licensing
requirements for the design of fire protection systems.

Adm. Order No.: BCD 14-2008(Temp)

Filed with Sec. of State: 7-25-2008

Certified to be Effective: 7-25-08 thru 1-21-09

Notice Publication Date:

Rules Adopted: 918-261-0015
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Subject: This temporary rule creates an exemption under which gen-
eral journeyman and class “A” limited energy technician licensees,
who are employed by a licensed electrical contractor, and acting as
a signing supervisor may, design, plan, and lay out the electrical por-
tion of a fire protection system for the electrical contractor’s cus-
tomer. This rulemaking provides that electrical design documents for
a fire protection system prepared by a general journeyman or class
“A” limited energy technician licensee do not require the stamp of
an Oregon registered architect or engineer, and that licensees are not
subject to additional licensing requirements when designing, plan-
ning, or laying out the electrical portion of a fire protection system.
Rules Coordinator: Shauna Parker—(503) 373-7438

918-261-0015
Exemption from Engineering Requirements for Design of Fire
Protection Systems

(1) As used in this rule, “fire protection system” has the meaning
given that term in OAR 918-305-0110.

(2)(a) A general journeyman or class “A” limited energy technician
licensee may design, plan, and lay out the electrical portion of a fire pro-
tection system for the contractor’s customer, if the licensee is employed by
a licensed electrical contractor and acting both within the scope of the
licensee’s license and as a signing supervisor.

(b) The electrical design documents for a fire protection system that
are prepared by a general journeyman or class “A” limited energy techni-
cian licensee under paragraph (a) of this subsection are exempt from ORS
671.025 and do not require the stamp of an Oregon registered architect or
professional engineer.

(3) General journeyman and class “A” limited energy technician
licensees are not subject to any requirements for an additional license, per-
mit, certificate, or registration when engaging in the design, planning or
laying out of the electrical portions of a fire protection system as authorized
by this rule.

(4) For the purposes of ORS 479.860(2), and the exemption created
in subsection (2) of this rule, the electrical portion of a fire protection sys-

tem is a noncomplex electrical installation.
Stat. Auth.: ORS 479.860
Stats. Implemented: ORS 479.860
Hist.: BCD 14-2008(Temp), f. & cert. ef. 7-25-08 thru 1-21-09

Department of Consumer and Business Services,
Director’s Office
Chapter 440

Rule Caption: Criminal Records Check and Fitness Determination
Rules.

Adm. Order No.: DO 1-2008
Filed with Sec. of State: 8-14-2008
Certified to be Effective: 9-2-08
Notice Publication Date: 5-1-2008
Rules Adopted: 440-007-0200, 440-007-0210, 440-007-0230,
440-007-0240, 440-007-0250, 440-007-0260, 440-007-0270, 440-
007-0272, 440-007-0275, 440-007-0280, 440-007-0285, 440-007-
0290, 440-007-0300
Subject: The rules establish procedures and processes for the Depart-
ment of Consumer and Business Services (DCBS) to perform crim-
inal records checks and use the information obtained to evaluate the
fitness of: current employees moving or changing into specified posi-
tions, applicants applying for employment with the department, or
volunteers, contractors and vendors seeking to provide services to the
department (collectively, “applicants”). The rules require applicants
to provide personal information to facilitate criminal records checks
and establish procedures to keep criminal history information con-
fidential. The rules also establish procedures that DCBS will use
when making determinations about the fitness of applicants to hold
a position or provide services within the department and establish
procedural rules for challenges to the department’s fitness determi-
nations.

Direct questions to: Kristen Miller, Rules Coordinator; phone 503-
947-7866; or email Kristen.i.miller
Rules Coordinator: Kristen Miller—(503) 947-7866
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440-007-0200
Statement of Purpose

This rule provides for the reasonable screening of subject individuals
to identify a history of criminal behavior such that it would impact their
ability to be employed or volunteer in positions covered by OAR 440-007-
0230(2)(a)—(h). Departmental approval of a subject individual’s fitness does

not guarantee the individual a position with the department.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, . 8-14-08 cert. ef. 9-2-08

440-007-0210
Definitions

As used in OAR chapter 440, division 007, unless the context of the
rule requires otherwise, the following definitions apply:

(1) Approved: Pursuant to a final fitness determination under OAR
440-007-0270, the department has determined that the subject individual is
fit to be an employee, volunteer, contractor, or vendor in a position covered
by OAR 440-007-0230(2)(a)—(h).

(2) Conviction: A final judgment on a verdict or finding of guilty, a
plea of guilty, a plea of nolo contendere (no contest); or any determination
of guilt entered by a court of law against a subject individual in a criminal
case, unless that judgment has been reversed or set aside by a subsequent
court decision.

(3) Criminal Offender Information: Records and related data as to
physical description and vital statistics; fingerprints received and compiled
by the Oregon Department of State Police, Bureau of Criminal
Identification, for purposes of identifying criminal offenders and alleged
offenders; and records of arrests and the nature and disposition of criminal
charges, including sentencing, confinement, parole, and release.

(4) Crime Relevant to a Fitness Determination: A crime listed or
described in OAR 440-007-0260.

(5) Criminal Records Check and Fitness Determination Rules: OAR
chapter 440, division 007.

(6) Criminal Records Check: One or more of the following processes
used to check the criminal history of a subject individual:

(a) A name-based check of criminal offender information conducted
through use of the Law Enforcement Data System (LEDS) maintained by
the Oregon Department of State Police, in accordance with the rules adopt-
ed and procedures established by the Oregon Department of State Police
(LEDS Criminal Records Check);

(b) A check of Oregon criminal offender information through finger-
print identification, conducted by the Oregon Department of State Police at
the department’s request (Oregon Criminal Records Check); or

(¢) A nationwide check of federal criminal offender information
through fingerprint identification, conducted by the Oregon Department of
State Police through the Federal Bureau of Investigation at the
Department’s request (Nationwide Criminal Records Check).

(7) Denied: A fitness determination by the department pursuant to a
final fitness determination under OAR 440-007-0270 that the subject indi-
vidual is not fit to be an employee, volunteer, contractor, or vendor in a
position covered by OAR 440-007-0230(2)(a)—(h).

(8) Department: The Department of Consumer and Business Services
(DCBS) or any subdivision thereof, including the Workers’ Compensation
Board.

(9) False Statement: In association with an activity governed by these
rules, a subject individual either: (a) provided the department with materi-
ally false information about his or her criminal history, such as, but not lim-
ited to, materially false information about his or her identity or conviction
record; or (b) failed to provide to the department information material to
determining his or her criminal history.

(10) Fitness Determination: A determination made by the department
pursuant to the process established in OAR 440-007-0270 that a subject
individual is or is not fit to be a department employee, volunteer, contrac-
tor, or vendor in a position covered by OAR 440-007-0230(2)(a)—(h).

(11) Subject Individual: An individual identified in OAR 440-007-
0230 as someone from whom the department may require a criminal

records check.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0230
Subject Individual

The department may require a subject individual to complete a crim-
inal records check pursuant to these rules if the person:
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(1)(a) Is employed by or applying for employment with the depart-
ment; or

(b) Provides services or seeks to provide services to the department as
a volunteer, contractor, or vendor; and

(2) Is, or will be, working or providing services in a position in which
the person:

(a) Provides information technology services and has control over, or
access to, information technology systems that would allow the person to
harm the information technology systems or the information contained in
the systems;

(b) Accesses information, that state or federal laws, rules or regula-
tions prohibit disclosing or define as confidential;

(c) Is responsible for payroll functions; for receiving, receipting or
depositing money or negotiable instruments; for billing, collections or other
financial transactions; for purchasing or selling property; or in which the
person has access to property held in trust or to private property in the tem-
porary custody of the state;

(d) Performs mailroom duties as a primary duty or job function;

(e) Is responsible for auditing the department;

(f) Performs personnel or human resources functions as a primary
responsibility;

(g) Accesses Social Security numbers, dates of birth or criminal back-
ground information of employees or members of the public; or

(h) Accesses tax or financial information about individuals or busi-

ness entities.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0240
Criminal Records Check Required

The department may conduct, or request the Oregon Department of
State Police to conduct, a criminal records check when:

(1) An individual meets the definition of a subject individual; or

(2) Required by federal law or regulation, by state or administrative

rule, or by contract or written agreement with the department.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0250
Criminal Records Check Process

(1) Disclosure of Information by Subject Individual.

(a) Preliminary to a criminal records check, a subject individual shall
complete and sign the DCBS Criminal Records Request form and, if
requested by the department, a fingerprint card within three working days
of having received the card. The DCBS Criminal Records Request form
shall require the following information: name, birth date, Social Security
Number, driver’s license or identification card number, prior residency in
other states, and any other identifying information deemed necessary by the
department. The DCBS Criminal Records Request form may also require
details concerning any circumstance listed in OAR 440-007-0270(2).

Note: The department may extend the deadline for good cause.

(b) The department may require additional information from the sub-
ject individual as necessary to complete the criminal records check and fit-
ness determination, such as, but not limited to, proof of identity; or addi-
tional criminal, judicial, or other background information.

(c) The department shall not request a fingerprint card from a subject
individual under the age of 18 years unless the subject individual is eman-
cipated pursuant to ORS 419B.550 et seq, or unless the department also
requests the written consent of a parent or guardian. In this case, the parent
or guardian and youth must be informed that they are not required to con-
sent. Notwithstanding, failure to consent may be construed as a refusal to
consent under OAR 440-007-0270(3).

(2) When the department determines under OAR 440-007-0240 that a
criminal records check is required, the department may request or conduct
a LEDS Criminal Records Check, an Oregon Criminal Records Check, a

Nationwide Criminal Records Check, or any combination thereof.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0260

Potentially Disqualifying Crimes
(1) Crimes Relevant to a Fitness Determination:
(a) All felonies;
(b) All misdemeanors;
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(c) Any Federal crime, United States Military crime or international
crime;

(2) Evaluation Based on Oregon and Other Laws. An authorized
designee shall evaluate a crime on the basis of Oregon laws and, if applica-
ble, federal laws or the laws of any other jurisdiction in which a criminal
records check indicates a subject individual may have committed a crime,
as those laws are in effect at the time of the fitness determination.

(3) Expunged Juvenile Record. Under no circumstances shall a sub-
ject individual be denied under these rules on the basis of the existence or
contents of a juvenile record that has been expunged pursuant to ORS

419A.260 and 419A.262.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0270
Final Fitness Determination

(1) If the department elects to conduct a criminal records check, the
department shall make a fitness determination about a subject individual
based on information provided by the subject individual under OAR 440-
007-0250, the criminal records check(s) conducted, and any materially
false statements made by the subject individual.

(2) In making a fitness determination about a subject individual, the
department shall also consider the factors in subsections (a), (b), and (c)
below in relation to information provided by the subject individual under
OAR 440-007-0250, any LEDS report or criminal offender information
obtained through a criminal records check, and other information known by
the department. To assist in considering these factors, the department may
obtain any other information deemed relevant, from the subject individual
or any other credible source, including law enforcement and criminal jus-
tice agencies or courts within or outside of Oregon. To acquire other crim-
inal offender information from the subject individual, the department may
request to meet with the subject individual and may request to receive writ-
ten materials or authorization to obtain other relevant information, from
him or her. The subject individual shall meet with the department when
requested and provide additional information or authorization within a rea-
sonable period of time, as arranged with the department. The department’s
final fitness determination regarding a subject individual will include con-
siderations of:

(a) Potentially disqualifying crimes or conditions and any mitigating
circumstances including, but not limited to:

(A) False Statement. Any materially false statements made by the sub-
ject individual to the department;

(B) Sex Offender. The subject individual is registered, or is required
to register, as a sex offender in Oregon or any other jurisdiction;

(C) Warrants. An outstanding warrant against the subject individual
for any crime in any jurisdiction;

(D) Deferred Sentence, Diversion Program, Parole or Probation. The
subject individual has a deferred sentence, conditional discharge, is partic-
ipating in a diversion program, or has not completed a required diversion
program or any condition of post-prison supervision, parole or probation,
for any potentially disqualifying crime;

(E) Parole or Probation Violation. A post-prison supervision, parole or
probation violation for any potentially disqualifying crime; or

(F) Unresolved Arrests, Charges or Indictments. An unresolved arrest,
charge, or a pending indictment, for a potentially disqualifying crime.

(b) Evaluating any potentially disqualifying crime or condition iden-
tified in this subsection (a), the department shall consider:

(A) The nature of the crime;

(B) The facts that support the conviction or pending indictment or that
indicate the making of a false statement;

(C) The relevancy, if any, of the crime or the false statement to the
specific requirements of the subject individual’s present or proposed posi-
tion, services, or employment.

(c) Intervening circumstances, when applicable, relevant to the
responsibilities of the employment or services, including, but not limited to:

(A) The passage of time since the commission or alleged commission
of a crime identified under subsection (a);

(B) The age of the subject individual at the time of the commission or
alleged commission of a crime identified under subsection (a);

(C) The likelihood of a repetition of offenses or of the commission of
another crime;

(D) The subsequent commission of another crime;

(E) Whether a conviction identified under subsection (a) has been set
aside and the legal effect of setting aside the conviction; and

(F) A recommendation of an employer.
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(3) If a subject individual refuses to consent to a criminal records
check, including fingerprint identification, the department shall deny the
employment of the subject individual or deny any applicable position or
authority to provide services. A person may not appeal any determination
made based on a refusal to consent.

(4) If a subject individual is denied as not fit, the subject individual
may not be employed by the department, or provide services as a volunteer,
contractor, or vendor, in a position covered by OAR 440-007-
0230(2)(a)—(h).

(5) A final fitness determination is a final order of the department
unless the affected subject individual appeals by requesting either a con-
tested case hearing as provided by OAR 440-007-0280(2) or an alternative
appeals process as provided by OAR 440-007-00280(8).

(6) The department shall inform the subject individual who has been
determined not to be fit on the basis of a criminal records check, via couri-
er, or registered or certified mail to the most current address provided by the

subject individual, of such disqualification.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0272
Hiring on A Preliminary Basis

(1) If the department elects to conduct a criminal records check pur-
suant to these rules, the department, in its sole discretion, may hire, appoint,
or accept services from a subject individual on a preliminary basis pending
completion of a criminal records check when:

(a) The subject individual has provided all information (including a
fingerprint card, if requested) as required by the department pursuant to
OAR 440-007-0250; and

(b) The department, in its sole discretion, determines that it is in the
department’s best interests to hire, appoint, or accept services from the sub-
ject individual on a preliminary basis.

(2) A subject individual hired, appointed, or otherwise engaged to per-
form services on a preliminary basis under this rule may provide services,
or participate in training, orientation, or work activities as deemed appro-
priate by the Department.

(3) Nothing in this rule shall be construed as requiring the department
to hire, appoint, or accept services from a subject individual on a prelimi-
nary basis.

Stat. Auth.: ORS 181.534 & 705.135

Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0275
Incomplete Fitness Determination

(1) The department will close a fitness determination as incomplete
when:

(a) Circumstances change so that a person no longer meets the defini-
tion of a “subject individual” under OAR 440-007-0230;

(b) The subject individual does not provide materials or information
under OAR 440-007-0250(1)(a) within the time frames established under
that rule;

(c) The department cannot locate or contact the subject individual;

(d) The subject individual fails or refuses to cooperate with the
department’s attempts to acquire other relevant information under OAR
440-007-0250(1)(b);

(e) The department determines that the subject individual is not eligi-
ble or not qualified for the position for a reason unrelated to the fitness
determination process; or

(f) The position is no longer open.

(2) A subject individual does not have a right to a contested case hear-
ing under OAR 440-007-0280(2) or a right to an alternate appeals process
under OAR 440-007-0280(8) to challenge the closing of a fitness determi-

nation as incomplete.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0280
Contesting a Fitness Determination

(1) This rule sets forth a contested case hearing process by which a
subject individual may appeal a fitness determination made under OAR
440-007-0270 that he or she is fit or not fit to be a department employee,
volunteer, contractor, or vendor in a position covered by OAR 440-007-
0230(2)(a)—(h). Section (8) of this rule identifies an alternative appeal
process available only to current DCBS employees.
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(2) The Attorney General’s Model Rules of Procedure, OAR 137-003-
0001 through 137-003-0092, apply unless the department refers the matter
to the Office of Administrative Hearings to assign an Administrative Law
Judge. If the department refers the matter to the Office of Administrative
Hearings, OAR 137-003-0501 through 137-003-0700 shall apply.

(3) Process.

(a) To request a contested case hearing, the subject individual or the
subject individual’s legal representative must submit a written request to the
department’s human resources services office. To be timely, the request
must be received by the department’s human resources services office with-
in ten working days of the postmark of the fitness determination notifica-
tion letter.

(b) A contested case hearing shall be conducted by a hearings officer
appointed by the Director once a timely request has been received by the
department as outlined in section (3)(a).

(4) The hearings officer will establish the time and place of the hear-
ing. Notice of the hearing shall be served on the Chief Human Resource
Officer or designee and participants at least ten working days in advance of
the hearing date.

(5) No Public Attendance. Contested case hearings on fitness deter-
minations are closed to non-participants.

(6) A fitness determination made under OAR 440-007-0270 becomes
final when:

(a) A timely request for hearing is not filed; or

(b) A party withdraws a hearing request, notifies the agency or the
hearings officer that the party will not appear, or fails to appear for the hear-
ing.

(7) The hearings officer will issue a proposed order following a hear-
ing. Exceptions, if any, must be received by the department within 10 work-
ing days after the service of the proposed order.

(8) A subject individual currently employed by the department who is
denied as unfit pursuant to a final fitness determination may appeal the fit-
ness determination either under the contested case process made available
by this rule or through a process available under applicable personnel rules,
policies and collective bargaining agreements. A subject individual’s deci-
sion to appeal a fitness determination through applicable personnel rules,
policies, and collective bargaining agreements is an election of remedies as
to the rights of the individual with respect to the fitness determination and
is a waiver of the contested case process made available by this rule.

(9) The only remedy that may be awarded is a determination that the
subject individual is fit or not fit. Under no circumstances shall the depart-
ment be required to place a subject individual in any position, nor shall the
department be required to accept services or enter into a contractual agree-
ment with a subject individual.

(10) A subject individual may not use the appeals process established
by this rule to challenge the accuracy or completeness of information pro-
vided by the Oregon Department of State Police, the Federal Bureau of
Investigation, or agencies reporting information to the Oregon Department
of State Police or the Federal Bureau of Investigation. To challenge the
accuracy or completeness of information identified in this section (10), a
subject individual may use any process made available by the agency that
provided the information.

(11) Appealing a fitness determination, challenging criminal offender
information with the agency that provided the information, or requesting a
new criminal records check and re-evaluation of the original fitness deter-
mination, will not delay or postpone the department’s hiring process or

employment decisions.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0285
Agency Representation

(1) Subject to the approval of the Attorney General, an officer or
employee of the department, designated by the Director, is authorized to
appear on behalf of the department in contested case hearings conducted
pursuant to these rules.

(2) Department officers, employees, or other authorized personnel
may not present legal argument as defined under OAR 137-003-0008 on
behalf of the department in contested case hearings conducted pursuant to
these rules.

(3) When the department determines it is necessary to consult with the
Attorney General’s office, the hearings officer will provide a reasonable
period of time for an agency representative to consult with the Attorney
General’s office and to obtain either written or oral legal argument or

advice, if necessary.
Stat. Auth.: ORS 181534 & 705.135
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Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0290
Record Keeping, Confidentiality

Any information obtained in the criminal records check is confiden-
tial. The department must restrict the dissemination of information obtained
in the criminal records check. Only those persons, as identified by the
department, with a demonstrated and legitimate need to know the informa-

tion, may have access to criminal records check records.
Stat. Auth.: ORS 181.534 & 705.135
Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

440-007-0300
Fees

(1) The department may charge a fee for acquiring criminal offender
information for use in making a fitness determination. In any particular
instance, the fee shall not exceed the fee(s) charged the department by the
Oregon Department of State Police and the Federal Bureau of Investigation
to obtain criminal offender information on the subject individual.

(2) The department may charge the fee to the subject individual on
whom criminal offender information is sought, or, if the subject individual
is an employee of a department contractor and is undergoing a fitness deter-
mination in that capacity, the department may charge the fee to the subject
individual’s employer.

Stat. Auth.: ORS 181.534 & 705.135

Stats. Implemented: ORS 705.141 & 181.534
Hist.: DO 1-2008, f. 8-14-08 cert. ef. 9-2-08

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Rule renumbering due to shift in program responsi-
bility within the Department.

Adm. Order No.: FCS 7-2008

Filed with Sec. of State: 7-28-2008

Certified to be Effective: 7-28-08

Notice Publication Date: 7-1-2008

Rules Ren. & Amend: 918-030-0400 to 441-446-0100, 918-030-
0410 to 441-446-0110, 918-030-0420 to 441-446-0200, 918-030-
0430 to 441-446-0210, 918-030-0490 to 441-446-0300

Subject: In 2003, the legislature passed Senate Bill 468, which
directed the Department of Consumer and Business Services to reg-
ulate manufactured structure dealers through licensing. The admin-
istration of the manufactured structures dealer licensing program was
transferred from one internal division of the Department — the
Building Codes Division — to another internal division of the
Department, the Division of Finance and Corporate Securities
(DECS). The rules administering the manufactured structures deal-
er licensing program are being moved to OAR chapter 441, where
the rules concerning other DFCS-administered programs are locat-
ed. This rulemaking activity only changed rule numbers.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-446-0100
Purpose and Scope

OAR 441-446-0100 through 441-446-0300 contains the definitions,
rules and requirements pertaining to businesses that engage in the business
of selling manufactured structures. With the implementation of these rules,
the division intends to repeal the administrative rules adopted by the
Department of Motor Vehicles to the extent that they regulate dealers of

manufactured structures.
Stat. Auth.: 2003 SB 468 & ORS 446.666
Stats. Implemented: ORS 446.666
Hist.: BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05; Renumbered from 918-030-0400, FCS 7-
2008 f. & cert. ef. 7-28-08

441-446-0110
Definitions

As used in OAR 441-446-0100 through 0300 and ORS Chapter 446,
unless the context clearly indicates otherwise, the following definitions
apply:

(1) “Corrected license” means a manufactured structures dealer
license or a limited manufactured structures dealers license that has been
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modified from the information supplied in the original application, i.e.
name change, or address change.

(2) “Dealer” means a person who is required to be licensed pursuant
to ORS 446.691, 446.696, 446.701 or 446.706.

(3) “Dealership,” “place of business,” or “business location,” means
a location within the State of Oregon, where a dealer engages in the busi-
ness of selling manufactured structures.

(4) “Location,” “main business location,” or “main dealership,”
means a location identified and listed as the dealer’s main business location

on the original business license application.
Stat. Auth.: ORS 183.335
Stat. Implemented: ORS 183.335
Hist.: BCD 16-2006(Temp), f. 6-30-06, cert. ef. 7-1-06 thru 12-28-06; BCD 13-2006, f. 9-29-
06, cert. ef. 10-1-06; Renumbered from 918-030-0410, FCS 7-2008 f. & cert. ef. 7-28-08

441-446-0200
Dealer Licensing

(1) To apply for a dealer license, supplemental license, temporary
license, or limited license, a person must submit a completed division
approved application form and a division approved surety bond.

(2) For the purposes of this section, a supplemental or corrected

license shall have the same expiration as the limited or dealer license.
Stat. Auth.: ORS 446.666
Stats. Implemented: ORS 446.666 & 446.716
Hist.: BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05; Renumbered from 918-030-0420, FCS 7-
2008 f. & cert. ef. 7-28-08

441-446-0210
Dealer Requirements

(1) A dealer shall file all required applications for ownership docu-
ments and trip permits, or ensure required applications are completed and
filed, in a manner prescribed by the division.

(2) A manufactured structure dealer selling manufactured homes for
installation in Oregon, shall present each potential buyer of a new manu-
factured home with a division standard disclosure statement to read and
sign prior to the completion of the sales contract of any new manufactured
home. A dealer shall give one copy of the disclosure, signed by the buyer
and the dealer, to the buyer and retain one copy in the dealer’s files for not
less than five years from the date of sale. Copies of signed disclosures shall
be made available to the division upon request.

(3) Dealers are required to maintain accurate records for a period of
five years. Records required to be maintained include but are not limited to:

(a) A legible copy of any disclosure statement provided to a purchas-
er;

(b) A legible copy of any trip permit issued by the dealer;

(c) A record of the names and addresses of all contractors retained or
hired by the dealer to engage in any aspect of manufactured structure instal-
lation or service work and a record identifying the manufactured structures
on which each contractor performed work;

(d) Records of any correction notices the dealer has sent to a manu-
facturer for repairs arranged by the dealer;

(e) A record of any alterations a dealer made to a manufactured struc-
ture prior to sale or as a part of a sales agreement;

(f) A legible copy of all records relating to a sale, including but not
limited to confirmation orders, diagrams, purchase options, written agree-
ments, financing applications, financing agreements, change orders, price
changes, ownership documents, and applications to record a structure in
deed records; and

(g) Records associated with consignment sales.

(4) In addition to the bond or letter of credit requirements in ORS
446.726, a dealer shall authorize their bond or letter of credit company to
notify the division upon any change to or cancellation of the insurance
required for their dealer license, and notify the division of any change to or
cancellation of the bond or letter of credit required for their dealer license.

(5) A dealer shall within 10 business days, notify the division of any
name, ownership, address changes or additions, through a division
approved form including any change of registration status with the
Secretary of State, and obtain all required licenses.

(6) Dealers shall exercise due care and diligence that is consistent
with industry practice in all transactions involving a manufactured structure
and shall not, by act or omission, endanger the economic welfare or the
health or safety of the public through such transactions.

(7) A dealer shall not engage in conduct which demonstrates habitual

disregard for the law.
Stat. Auth.: ORS 446.666
Stats. Implemented: ORS 446.225, 446.260, 446.666, 446.691, 446.696, 446.701, 446.706,
446.716,446.726, 446.736, 446.741 & 446.751
Hist.. BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05; Renumbered from 918-030-0430, FCS 7-
2008 f. & cert. ef. 7-28-08
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441-446-0300
Violations

Additional grounds for manufactured structure dealer license, denial,
suspension, revocation or placement on probation, may include:

(1) Failure to maintain records or any other requirements under OAR
441-446-0210;

(2) Conduct which constitutes a Class A misdemeanor or any felony
arising out of actions related to the selling, brokering, trading or exchang-
ing of manufactured structures or conviction of such Class A misdemeanor
of felony; or

(3) Conduct which constitutes an unlawful practice under ORS
646.608;

(4) Failure to maintain the required bond insurance or letter of credit;
and

(5) A pattern of violations of any provisions of ORS 446.003 to
446.200, 446.225 to 446.285, 446.395 to 446.420, and 446.561 to 446.756

or any rules adopted thereunder.
Stat. Auth.: ORS 446.741
Stats. Tmplemented: ORS 446.666, 446.741, 446.746, 446751 & 446.756
Hist.: BCD 10-2005, f. 4-29-05, cert. ef. 5-1-05; Renumbered from 918-030-0490, FCS 7-
2008 f. & cert. ef. 7-28-08

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Rulemaking Governing Annual Audited Insurer

Financial Reports; and Correction of Rules Governing Domestic

Insurer Proxies.

Adm. Order No.: ID 11-2008

Filed with Sec. of State: 7-29-2008

Certified to be Effective: 7-29-08

Notice Publication Date: 6-1-2008

Rules Adopted: 836-011-0223, 836-011-0225, 836-011-0227,

836-011-0235

Rules Amended: 836-011-0100, 836-011-0110, 836-011-0120, 836-

011-0130, 836-011-0140, 836-011-0150, 836-011-0160, 836-011-

0180, 836-011-0190, 836-011-0200, 836-011-0210, 836-011-0220

Rules Repealed: 836-024-0056, 836-024-0061

Subject: This rulemaking is being refilled to correct a filing error.
This rulemaking amends the Insurance Division’s rules governing

annual audited financial reports of authorized insurers to incorporate

recent changes to the NAIC model regulations, upon which the rules

are based. Changes include a requirement that each insurer designate

an audit committee, a prohibition against having an audit performed

by an accountant who provides certain nonaudit services and a

requirement that large insurers submit an internal control report. This

rulemaking also correction the rules governing domestic insurer

proxies by repealing two redundant rules.

Rules Coordinator: Sue Munson—(503) 947-7272

836-011-0100
Authority; Purpose; Scope

(1) OAR 836-011-0100 to 836-011-0230 are adopted by the Director
pursuant to ORS 731.488. The purpose of OAR 836-011-0100 to 836-011-
0230 is to improve the Director’s surveillance of the financial condition of
insurers by requiring the following:

(a) An annual audit of financial statements reporting the financial
position and the results of operations of insurers by independent certified
public accountants;

(b) Communication of Internal Control Related Matters Noted in an
Audit; and

(c) Management’s Report of Internal Control over Financial
Reporting.

(2) OAR 836-011-0100 to 836-011-0230 apply to every authorized
insurer, subject to exemptions in OAR 836-011-0130.

(3) OAR 836-011-0100 to 836-011-0230 do not limit the Director’s
authority to order, conduct or perform examinations of insurers under the

Insurance Code.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08
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836-011-0110
Definitions

As used in OAR 836-011-0100 to 836-011-0230:

(1) “Accountant” or “independent certified public accountant” means
an independent certified public accountant or accounting firm in good
standing with the American Institute of Certified Public Accountants and in
each state in which the accountant or accounting firm is licensed to prac-
tice. For a Canadian or British insurer, the term means a Canadian-char-
tered or British-chartered accountant.

(2) An “affiliate” of, or a person “affiliated” with, a specific person,
is a person that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, the person
specified.

(3) “Audit committee” means a committee or equivalent body estab-
lished by the board of directors of an entity for the purpose of overseeing
the accounting and financial reporting processes of an insurer or group of
insurers, and audits of financial statements of the insurer or group of insur-
ers. The audit committee of an entity that controls a group of insurers may
be considered to be the audit committee for one or more of the controlled
insurers solely for the purposes of OAR 836-011-0100 to 836-011-0230 at
the election of the controlling person. 836-011-0223(6) governs the exer-
cise of this election. If an audit committee is not designated by the insurer,
the insurer’s entire board of directors constitutes the audit committee.

(4) “Audited financial report” means a report that includes the items
specified in OAR 836-011-0140.

(5) “Group of insurers” means those authorized insurers included in
the reporting requirements of ORS 732.517 to 732.592, or a set of insurers
as identified by management, for the purpose of assessing the effectiveness
of internal control over financial reporting.

(6) “Indemnification” means an agreement of indemnity or a release
from liability when the intent or effect is to shift or limit in any manner the
potential liability of the person or firm for failure to adhere to applicable
auditing or professional standards, whether or not resulting in part from
knowing of other misrepresentations made by the insurer or its representa-
tives.

(7) “Independent board member” has the same meaning given the
term in OAR 836-011-0223(4)

(8) “Internal control over financial reporting” means a process effect-
ed by an entity’s board of directors, management and other personnel
designed to provide reasonable assurance regarding the reliability of the
financial statements, i.e., those items specified in OAR 836-011-0140(2)
and (3), except for 836-011-0140(2)(a), and includes those policies and pro-
cedures that:

(a) Pertain to the maintenance of records that, in reasonable detail,
accurately and fairly reflect the transactions and dispositions of assets;

(b) Provide reasonable assurance that transactions are recorded as
necessary to permit preparation of the financial statements, i.e., those items
specified in OAR 836-011-0140(2) and (3), except for 836-011-0140(2)(a),
and that receipts and expenditures are being made only in accordance with
authorizations of management and directors; and

(c) Provide reasonable assurance regarding prevention or timely
detection of unauthorized acquisition, use or disposition of assets that could
have a material effect on the financial statements, i.e., those items specified
in OAR 836-011-0140(2) and (3), except for 836-011-0140(2)(a).

(9) “SEC” means the United States Securities and Exchange
Commission.

(10) “Section 404" means Section 404 of the Sarbanes-Oxley Act of
2002 and the SEC’s rules and regulations promulgated thereunder.

(11) “Section 404 Report” means management’s report on “internal
control over financial reporting” as defined by the SEC and the related
attestation report of the independent certified public accountant as
described in section (1) of this rule.

(12) “SOX Compliant Entity” means an entity that either is required
to be compliant with, or voluntarily is compliant with, all of the following
provisions of the Sarbanes-Oxley Act of 2002: (i) the preapproval require-
ments of Section 201 (Section 10A(i) of the Securities Exchange Act of
1934); (ii) the Audit committee independence requirements of Section 301
(Section 10A(m)(3) of the Securities Exchange Act of 1934); and (iii) the
Internal control over financial reporting requirements of Section 404 (Item

308 of SEC Regulation S-K).
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08
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836-011-0120
Filing and Extensions for Filing of Annual Audited Financial Reports

(1) All insurers shall have an annual audit by an independent certified
public accountant and shall file an audited financial report with the Director
on or before June 1 for the year ended December 31 immediately preced-
ing. The Director may require an insurer to file an audited financial report
earlier than June 1 with advance notice of 90 days to the insurer.

(2) Extensions of the June 1 filing date may be granted by the Director
for 30-day periods upon a showing by the insurer and its independent cer-
tified public accountant of the reasons for requesting an extension and
determination by the Director of good cause for an extension. The request
for extension must be submitted in writing not less than 10 days prior to the
due date in sufficient detail to permit the Director to make an informed
decision with respect to the requested extension.

(3) If an extension is granted in accordance with section (2) of this
rule, a similar extension of 30 days is granted to the filing of Management’s
Report of Internal Control over Financial Reporting.

(4) Every insurer required to file an annual audited financial report
pursuant to OAR 836-011-0100 to 836-011-0230 shall designate a group of
individuals as constituting its audit committee, as defined in 836-011-0110.
The audit committee of an entity that controls an insurer may be designat-
ed as the insurer’s audit committee for purposes of 836-011-0100 to 836-

011-0230 at the election of the controlling person.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0130
Exemptions

(1) The following authorized insurers are exempt from the require-
ments of OAR 836-011-0100 to 836-011-0230:

(a) An insurer having direct premiums written in this state of less than
$1,000,000 in any calendar year and having fewer than 1,000 policyholders
or certificate holders of directly written policies nationwide at the end of
the same calendar year is exempt from OAR 836-011-0100 to 836-011-
0230 for the year unless the Director determines with respect to the insurer
that compliance is necessary for the Director to carry out statutory respon-
sibilities. The exemption under this subsection does not apply to any insur-
er that has assumed premiums pursuant to contracts or treaties of reinsur-
ance, or both, of $1,000,000 or more.

(b) A foreign or alien insurer that has filed the audited financial report
in another state pursuant to the other State’s requirement of audited finan-
cial reports, if the Director determines that the other state’s requirements
are substantially similar to the requirements of OAR 836-011-0100 to 836-
011-0230 and if the foreign or alien insurer does both of the following:

(A) Files with the Director a copy of the Audited Financial Report, the
Communication of Internal Control Related Matters Noted in an Audit and
the Accountant’s Letter of Qualifications that are filed with the other state,
in accordance with the filing dates specified in OAR 836-011-0120, 836-
011-0200, and 836-011-0210. In lieu of the requirements of this paragraph,
a Canadian insurer may file accountants’ reports as filed with the Office of
the Superintendent of Financial Institutions, Canada.

(B) Files with the Director a copy of any Notification of Adverse
Financial Condition Report filed with the other state. The copy must be
filed with the Director within the time specified in OAR 836-011-0190.

(c) An insurer to whom the Director has granted an exemption under
section (2) of this rule, during the period in which the exemption is effec-
tive.

(d) A foreign or alien insurer required to file Management’s Report of
Internal Control over Financial Reporting in another state is exempt from
filing the Report in this state if the other state has substantially similar
reporting requirements and the Report is filed with the insurance commis-
sioner of the other state within the time specified.

(2) Upon written application of any insurer, the Director may grant an
exemption from compliance with one or more provisions of OAR 836-011-
0100 to 836-011-0230 if the Director finds upon review of the application
that compliance would constitute a financial or organizational hardship
upon the insurer. An exemption may be granted at any time and from time
to time for a specified period or periods. Not later than the 10th day after
denial of an insurer’s written request for an exemption under this section,
the insurer may request in writing a hearing on its application for an exemp-
tion.

Stat. Auth.: ORS 731.244 & 731.488

Stats. Implemented: ORS 731.488

Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08
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836-011-0140
Contents of Annual Audited Financial Report

(1) An annual audited financial report required under OAR 836-011-
0120 must report the financial position of the insurer as of the end of the
most recent calendar year and the results of its operations, cash flows and
changes in capital and surplus for the year then ended in conformity with
statutory accounting practices prescribed or otherwise permitted by the
Department of Insurance of the state of domicile.

(2) The annual audited financial report shall include the following:

(a) A report of an independent certified public accountant;

(b) A balance sheet reporting admitted assets, liabilities and capital
and surplus;

(c) A statement of operations;

(d) A statement of cash flow;

(e) A statement of changes in capital and surplus; and

(f) Notes to financial statements. The notes shall be those required by
the appropriate National Association of Insurance Commissioners (NAIC)
Annual Statement Instructions and the NAIC Accounting Practices and
Procedures Manual. The notes shall include a reconciliation of differences,
if any, between the audited statutory financial statements and the annual
statement filed pursuant to ORS 731.574, with a written description of the
nature of the differences.

(3) The financial statements included in the audited financial report
shall be prepared in a form and using language and groupings substantially
the same as the relevant sections of the annual statement of the insurer filed
with the Director. The financial statement shall be comparative, presenting
the amounts as of December 31 of the current year and the amounts as of
the immediately preceding December 31. However, in the first year in
which an insurer is required to file an audited financial report, the compar-

ative data may be omitted.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0150
Designation of Independent Certified Public Accountant

(1) Each insurer required by OAR 836-011-0120 to file an annual
audited financial report, within 60 days after becoming subject to the
requirement, must register with the Director in writing the name and
address of the independent certified public accountant or accounting firm
retained to conduct the annual audit set forth in OAR 836-011-0120 and
836-011-0150. An insurer not retaining an independent certified public
accountant on July 1, 2008 shall register the name and address of its
retained independent certified public accountant not less than six months
before the date on which the first audited financial report is to be filed.

(2) An insurer shall obtain a letter from the accountant retained by the
insurer stating that the accountant is aware of the provisions of the
Insurance Code and the rules of the Insurance Department of the state of
domicile that relate to accounting and financial matters and affirming that
the accountant will express the opinion of the accountant on the financial
statements in terms of their conformity with the statutory accounting prac-
tices prescribed or otherwise permitted by that Department, specifying
exceptions that the accountant believes appropriate. The insurer shall file a
copy of the letter with the Director.

(3) If the accountant who was the certified public accountant for the
immediately preceding filed audited financial report is dismissed or
resigns, the insurer shall so notify the Director not later than the fifth busi-
ness day after the dismissal or resignation. The insurer shall also do the fol-
lowing:

(a) Notify the Director in a separate letter, not later than the 10th busi-
ness day after the date of the notice of dismissal or resignation, whether in
the 24 months preceding the engagement there were any disagreements
with the former accountant on any matter of accounting principles or prac-
tices, financial statement disclosure or auditing scope or procedure that, if
not resolved to the satisfaction of the former accountant, would have caused
the former accountant to make reference to the subject matter of the dis-
agreement in connection with the accountant’s opinion. The disagreements
required to be reported in response to this subsection include both those
resolved to the former accountant’s satisfaction and those not resolved to
the former accountant’s satisfaction, and are those disagreements that occur
at the decision making level, between personnel of the insurer responsible
for presentation of its financial statements and personnel of the accounting
firm responsible for rendering its report.

(b) Request the former accountant, in writing, to furnish a letter
addressed to the insurer stating whether the accountant agrees with the
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statements contained in the insurer’s letter and, if not, stating the reasons
for which the accountant does not agree.

(c) Furnish the Director the letter received from the former account-
ant under subsection (b) of this section together with a response by the

insurer to that letter.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0160
Qualifications of Independent Certified Public Accountant

(1) The Director shall not recognize any person as a qualified inde-
pendent certified public accountant for the purposes of OAR 836-011-0100
to 836-011-0230 if the person:

(a) Is not in good standing with the American Institute of Certified
Public Accountants (AICPA) and in all states in which the person is
licensed to practice as a certified public accountant or, if the insurer is a
Canadian or British insurer, the person is not a chartered accountant; or

(b) Has either directly or indirectly entered into an agreement of
indemnity or a release from liability (collectively referred to as indemnifi-
cation) with respect to the audit of the insurer.

(2) Except as otherwise provided in this rule, the Director shall rec-
ognize an independent certified public accountant as qualified as long as
the certified public accountant conforms to the standards of the certified
public accountant profession, as contained in the Code of Professional
Ethics of the American Institute of Certified Public Accountants and the
rules and the Code of Professional Conduct of the Oregon State Board of
Accountancy, or a similar code of conduct of the state board regulating the
practice of accountancy in the state in which the accountant is licensed to
practice.

(3) A qualified independent certified public accountant may enter into
an agreement with an insurer to have disputes relating to an audit resolved
by mediation or arbitration. In the event of a delinquency proceeding com-
menced against the insurer under ORS 734.130, however, the mediation or
arbitration provisions shall operate at the option of the statutory successor.

(4) The lead or coordinating audit partner having primary responsi-
bility for the audit may not act in that capacity for more than five consecu-
tive years. The partner or other person is disqualified from acting in that or
a similar capacity for the same insurer or its insurance subsidiaries or affil-
iates for a period of five consecutive years. An insurer may apply to the
Director for relief from the rotation requirement of this section on the basis
of unusual circumstances. An insurer must apply for relief at least 30 days
before the end of the calendar year. The Director may consider the follow-
ing factors in determining whether the relief should be granted:

(a) The number of partners, the expertise of the partners or the num-
ber of insurance clients in the currently registered firm;

(b) The premium volume of the insurer;

(c) The number of jurisdictions in which the insurer transacts insur-
ance.

(5) An insurer to which relief from the rotation requirements under
section (4) of this rule has been granted shall file with its annual statement
filing the Director’s approval for relief with the states that it is licensed in
or doing business in, and with the NAIC. If the nondomestic state accepts
electronic filing with the NAIC, the insurer shall file the approval in an
electronic format acceptable to the NAIC.

(6) The Director shall not recognize an individual as an independent
certified public accountant, or accept an annual audited financial report
required by OAR 836-011-0100 to 836-011-0230 that is prepared in whole
or part by an individual, if the individual:

(a) Has been convicted of fraud, bribery, a violation of the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. Sections 1961-1968,
or any dishonest conduct or practices under federal or state law;

(b) Has been found to have violated the insurance laws of this state
with respect to any previous reports submitted under OAR 836-011-0100 to
836-011-0230; or

(c) Has demonstrated a pattern or practice of failing to detect or dis-
close material information in any report filed under OAR 836-011-0100 to
836-011-0230.

(7) The Director may hold a hearing to determine whether an inde-
pendent certified public accountant is qualified and, considering the evi-
dence presented, may rule that the accountant is not qualified for purposes
of expressing the accountant’s opinion on the financial statements in the
annual audited financial report made pursuant to OAR 836-011-0100 to
836-011-0230 and require the insurer to replace the accountant with anoth-
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er accountant who is qualified with respect to the insurer as provided in
836-011-0100 to 836-011-0230.

(8) The Director may not recognize an accountant as a qualified inde-
pendent certified public accountant or accept an annual audited financial
report prepared in whole or in part by the accountant if the accountant pro-
vides to an insurer, contemporaneously with the audit, the following non-
audit services:

(a) Bookkeeping or other services related to the accounting records or
financial statements of the insurer;

(b) Financial information systems design and implementation;

(c) Appraisal or valuation services, fairness opinions, or contribution-
in-kind reports;

(d) Actuarially-oriented advisory services involving the determination
of amounts recorded in the financial statements. The accountant may assist
an insurer in understanding the methods, assumptions and inputs used in
the determination of amounts recorded in the financial statement only if it
is reasonable to conclude that the services provided will not be subject to
audit procedures during an audit of the insurer’s financial statements. An
accountant’s actuary may also issue an actuarial opinion or certification
(“opinion”) on an insurer’s reserves if the following conditions have been
met:

(A) Neither the accountant nor the accountant’s actuary has per-
formed any management functions or made any management decisions;

(B) The insurer has competent personnel (or engages a third party
actuary) to estimate the reserves for which management takes responsibili-
ty; and

(C) The accountant’s actuary tests the reasonableness of the reserves
after the insurer’s management has determined the amount of the reserves;

(e) Internal audit outsourcing services;

(f) Management functions or human resources;

(g) Broker or dealer, investment adviser or investment banking serv-
ices;

(h) Legal services or expert services unrelated to the audit; or

(i) Any other services that the Director has determined by rule to be
impermissible.

(9) In general, the principles of independence with respect to servic-
es provided by a qualified independent certified public accountant are
largely predicated on three basic principles, violations of which would
impair the accountant’s independence. The principles are that the account-
ant cannot function in the role of management, cannot audit the accoun-
tant’s own work, and cannot serve in an advocacy role for the insurer.

(10) An insurer having direct written and assumed premiums of less
than $100,000,000 in any calendar year may request an exemption from
section (8) of this rule. The insurer shall file with the Director a written
statement discussing the reasons why the insurer should be exempt from
these provisions. If the Director finds, upon review of this statement, that
compliance with section (8) of this rule would constitute a financial or orga-
nizational hardship upon the insurer, the Director may grant an exemption.

(11) A qualified independent certified public accountant who per-
forms the audit may engage in other non-audit services, including tax serv-
ices, that are not described in section (8) of this rule and that do not conflict
with section (9) of this rule only if the activity is approved in advance by
the audit committee in accordance with section (12) of this rule.

(12) All auditing services and non-audit services provided to an insur-
er by a qualified independent certified public accountant of the insurer shall
be preapproved by the audit committee. The preapproval requirement is
waived with respect to non-audit services if the insurer is a SOX Compliant
Entity or a direct or indirect wholly-owned subsidiary of a SOX Compliant
Entity or:

(a) The aggregate amount of all such non-audit services provided to
the insurer constitutes not more than five percent of the total amount of fees
paid by the insurer to its qualified independent certified public accountant
during the fiscal year in which the non-audit services are provided;

(b) The services were not recognized by the insurer at the time of the
engagement to be non-audit services; and

(c) The services are promptly brought to the attention of the audit
committee and approved prior to the completion of the audit by the audit
committee or by one or more members of the audit committee who are the
members of the board of directors to whom authority to grant such
approvals has been delegated by the audit committee.

(13) The audit committee may delegate to one or more designated
members of the Audit committee the authority to grant the preapprovals
required by section (12) of this rule. The decisions of any member to whom
this authority is delegated shall be presented to the full audit committee at
each of its scheduled meetings.
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(14)(a) The Director may not recognize an independent certified pub-
lic accountant as qualified for a particular insurer if a member of the board,
president, chief executive officer, controller, chief financial officer, chief
accounting officer or any person serving in an equivalent position for that
insurer was employed by the independent certified public accountant and
participated in the audit of that insurer during the one-year period preced-
ing the date that the most current statutory opinion is due. This section
applies only to partners and senior managers involved in the audit. An
insurer may apply to the Director for relief from the requirement of this
subsection on the basis of unusual circumstances.

(b) The insurer shall file with its annual statement filing the approval
for relief from subsection (a) of this section with the states that it is licensed
in or doing business in and with the NAIC. If the nondomestic state accepts
electronic filing with the NAIC, the insurer shall file the approval in an

electronic format acceptable to the NAIC.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 731.244 & 731488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 2-2002(Temp), f. & cert. ef. 1-15-01 thru 7-5-02;
ID 17-2002, f. & cert. ef. 7-11-02; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-30-08,
cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0180
Scope of Audit and Report of Independent Certified Public
Accountant

Financial statements furnished pursuant to OAR 836-011-0140 shall
be audited by an independent certified public accountant. The audit of the
insurer’s financial statements must be conducted in accordance with gener-
ally accepted auditing standards. In accordance with AU Section 319 of the
Professional Standards of the AICPA, Consideration of Internal Control in
a Financial Statement Audit, the independent certified public accountant
shall obtain an understanding of internal control sufficient to plan the audit.
To the extent required by AU 319, for those insurers required to file a
Management’s Report of Internal Control over Financial Reporting pur-
suant to 836-011-0227, the independent certified public accountant shall
consider (as that term is defined in Statement on Auditing Standards (SAS)
No. 102, Defining Professional Requirements in Statements on Auditing
Standards or its replacement) the most recently available report in planning
and performing the audit of the statutory financial statements.
Consideration shall also be given to other procedures illustrated in the
Financial Condition Examiner’s Handbook promulgated by the National
Association of Insurance Commissioners as the certified public accountant

determines to be necessary.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0190
Notification of Adverse Financial Condition

(1) An insurer required to furnish the annual audited financial report
shall require the independent certified public accountant to report in writ-
ing to the board of directors or its audit committee any determination by the
independent certified public accountant that the insurer has materially mis-
stated its financial condition as reported to the Director as of the date of the
balance sheet currently under audit or that the insurer does not meet the
minimum capital and surplus requirement of the Oregon Insurance Code as
of that date. The insurer shall require the independent certified public
accountant to submit the report not later than the fifth business day after the
independent certified public accountant makes such a determination. An
insurer that has received a report under this section shall forward a copy of
the report to the Director not later than the fifth business day after receiv-
ing the report and shall provide the independent certified public accountant
with evidence that the report was furnished to the Director. If the inde-
pendent certified public accountant does not receive the evidence within the
required period, the independent certified public accountant shall furnish to
the Director a copy of its report not later than the fifth business day after
the end of the period within which the insurer was required to submit the
report.

(2) An independent certified public accountant shall not be liable to
any person for any statement made in connection with the requirements of
section (1) of this rule if the statement is made in good faith and in com-
pliance with section (1) of this rule.

(3) If the accountant, after the date of the audited financial report filed
pursuant to OAR 836-011-0100 to 836-011-0230, becomes aware of facts
that might have affected the report, the Director notes the obligation of the
accountant to act as prescribed in Volume 1, Section AU 561 of the
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Professional Standards of the American Institute of Certified Public
Accountants (AICPA).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 731.244 & 731.488

Stats. Implemented: ORS 731.488

Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0200
Communication of Internal Control Related Matters Noted in an
Audit

(1) In addition to the annual audited financial report, each insurer
shall furnish the Director with a written communication as to any unreme-
diated material weaknesses in its internal control over financial reporting
noted during the audit. The communication must be prepared by the
accountant not later than the 60th day after the filing of the annual audited
financial report and shall contain a description of any unremediated mate-
rial weakness (as the term material weakness is defined by Statement on
Auditing Standard 60, Communication of Internal Control Related Matters
Noted in an Audit, or its replacement) as of December 31 immediately pre-
ceding (so as to coincide with the audited financial report required by OAR
836-011-0120(1)) in the insurer’s internal control over financial reporting
noted by the accountant during the course of their audit of the financial
statements. If no unremediated material weaknesses were noted, the com-
munication must so state.

(2) The insurer shall submit with the report required under section (1)
of this rule a description of remedial actions taken or proposed to correct
unremediated material weaknesses, if the actions are not described in the
accountant’s report.

(3) The insurer shall maintain information about significant deficien-
cies communicated by the independent certified public accountant. The
information must be made available to the examiner conducting a financial
condition examination for review and kept in such a manner as to remain

confidential.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, . & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0210
Accountant’s Letter of Qualifications

(1) An accountant shall furnish the insurer, in connection with and for
inclusion in the filing of the annual audited financial report, a letter stating:

(a) That the accountant is independent with respect to the insurer and
conforms to the standards of the accounting profession as contained in the
Code of Professional Ethics and pronouncements of the American Institute
of Certified Public Accountants (AICPA) and the Rules of Professional
Conduct of the Oregon State Board of Accountancy, or a similar code of
conduct of the state board regulating the practice of accountancy in the state
in which the accountant is licensed to practice.

(b) The background and experience in general, and the experience in
audits of insurers, of the staff assigned to the engagement and whether each
is an independent certified public accountant.

(c) That the accountant understands that the annual audited financial
report and the opinion of the accountant thereon must be filed in compli-
ance with OAR 836-011-0100 to 836-011-0230 and that the Director will
rely on the information contained in the report and opinion in the monitor-
ing and regulation of the financial position of insurers.

(d) That the accountant consents to the requirements of OAR 836-
011-220 and that the accountant agrees to make the workpapers described
in 836-011-0220 available for review by the Director, or the Director’s
designee or appointed agent.

(e) A representation that the accountant is currently licensed by an
appropriate state licensing authority and is a member in good standing in
the American Institute of Certified Public Accountants.

(f) A representation that the accountant is in compliance with OAR
836-011-0160.

(2) This rule does not prohibit an independent certified public
accountant from using such staff as the accountant determines appropriate
when use of the staff is consistent with the standards prescribed by gener-

ally accepted auditing standards.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08
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836-011-0220
Definition, Availability and Maintenance of Independent Certified
Public Accountants Workpapers

(1) For the purpose of this rule, workpapers are the records kept by an
independent certified public accountant of the procedures followed, the
tests performed, the information obtained and the conclusions reached per-
tinent to the accountant’s audit of the financial statements of an insurer.
Accordingly, workpapers may include audit planning documentation, work
programs, analyses, memoranda, letters of confirmation and representation,
abstracts of company documents and schedules or commentaries prepared
or obtained by the independent certified public accountant in the course of
the accountant’s audit of the financial statements of an insurer and which
support the accountant’s opinion.

(2) An insurer that is required to file an audited financial report pur-
suant to OAR 836-011-0100 to 836-011-0230 shall require the accountant
to make available for review by Department of Consumer and Business
Service examiners, all workpapers prepared in the conduct of the accoun-
tant’s audit and any communications related to the audit between the
accountant and the insurer, at the offices of the insurer, at the Department
or at any other reasonable place designated by the Director. The insurer
shall require that the accountant retain the audit workpapers and communi-
cations until the Department has filed a report on examination covering the
period of the audit but no longer than seven years from the date of the audit
report.

(3) In the conduct of a periodic review by the Department examiners,
it shall be agreed that photocopies of pertinent audit workpapers may be
made and retained by the Department. Any such review by the Department
examiners is an investigation and all working papers and communications
obtained during the course of such an investigation must be given the same
confidentiality as other examination workpapers generated by the
Department.

[Publications: Publications referenced are available from the agency.|

Stat. Auth.: ORS 731.244 & 731.488

Stats. Implemented: ORS 731.488

Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02; ID 9-2008, f. 6-
30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0223
Requirements for Audit Committees

(1) This rule does not apply to an authorized foreign or alien insurer
or to an insurer that is a SOX Compliant Entity or a direct or indirect whol-
ly-owned subsidiary of a SOX Compliant Entity.

(2) The audit committee shall be directly responsible for the appoint-
ment, compensation and oversight of the work of an accountant, including
resolution of disagreements between management and the accountant
regarding financial reporting, for the purpose of preparing or issuing the
audited financial report or related work pursuant to OAR 836-011-0100 to
836-011-0230. Each accountant shall report directly to the audit committee.

(3) Each member of the audit committee must be a member of the
board of directors of the insurer or a member of the board of directors of an
entity elected pursuant to section (6) of this rule.

(4) To be considered independent for purposes of this rule, a member
of the audit committee may not accept any consulting, advisory or other
compensatory fee from the entity or be an affiliated person of the entity or
any subsidiary thereof, other than in the member’s capacity as a member of
the audit committee, the board of directors or any other board committee.
However, if a law requires board participation by an otherwise non-inde-
pendent member, that law prevails and the member may participate in the
audit committee and be designated as independent for audit committee pur-
poses, unless the member is an officer or employee of the insurer or one of
its affiliates.

(5) If a member of the audit committee ceases to be independent for
a reason outside the member’s reasonable control, that person, with notice
by the responsible entity to the Director, may remain an audit committee
member of the responsible entity until the earlier of the date of the next
annual meeting of the responsible entity or one year from the occurrence of
the event that caused the member to be no longer independent.

(6) To exercise the election of the controlling person to designate the
audit committee for purposes of OAR 836-011-0100 to 836-011-0230, the
ultimate controlling person shall provide written notice to the Director. The
notice must be provided in a timely manner prior to the issuance of the
statutory audit report and must include a description of the basis for the
election. The insurer may change the election by notifying the Director. The
notice to the Director must include a description of the basis for the change.
The election remains in effect for perpetuity, until rescinded.

(7) The audit committee shall require the accountant that performs for
an insurer any audit required by OAR 836-011-0100 to 836-011-0230 to
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timely report to the Audit committee in accordance with the requirements
of SAS 61, Communication with Audit Committees, or its replacement,
including:

(a) All significant accounting policies and material permitted prac-
tices;

(b) All material alternative treatments of financial information within
statutory accounting principles that have been discussed with management
officials of the insurer, ramifications of the use of the alternative disclosures
and treatments, and the treatment preferred by the accountant; and

(c) Other material written communications between the accountant
and the management of the insurer, such as any management letter or
schedule of unadjusted differences.

(8) If an insurer is a member of an insurance holding company sys-
tem, the reports required by section (7) of this rule may be provided to the
audit committee on an aggregate basis for insurers in the holding company
system, but only if any substantial differences among insurers in the system
are identified to the Audit committee.

(9) The proportion of independent audit committee members shall
meet or exceed the following criteria:

Prior Calendar Year Direct Written and Assumed Premiums

$0 - $300,000,000 — No minimum requirements. See also Note A and B.

Over $300,000,000 -$500,000,000 — Majority (50% or more) of members shall be
independent. See also Note A and B.

Over $500,000,000 — Supermajority of members (75% or more) shall be independ-
ent. See also Note A.

(10) (Note A) The Director is authorized by state law to require an
entity’s board to enact improvements to the independence of the audit com-
mittee membership if the insurer is in a RBC action level event, meets one
or more of the standards of an insurer determined to be in hazardous finan-
cial condition or otherwise exhibits qualities of a troubled insurer.

(11) (Note B) All insurers with less than $500,000,000 in prior year
direct written and assumed premiums are encouraged to structure their
audit committees with at least a supermajority of independent Audit com-
mittee members.

(12) (Note C) Prior calendar year direct written and assumed premi-
ums shall be the combined total of direct premiums and assumed premiums
from non-affiliates for the reporting entities.

(13) An insurer with direct written and assumed premium, excluding
premiums reinsured with the Federal Crop Insurance Corporation and
Federal Flood Program, of less than $500,000,000 may apply to the
Director for a waiver from the requirements of this rule on the basis of hard-
ship. The insurer shall file, with its annual statement filing, the approval for
relief from this rule with the states that it is licensed or authorized in or
doing business in and with the NAIC. If a nondomestic state accepts elec-
tronic filing with the NAIC, the insurer shall file the approval in an elec-

tronic format acceptable to the NAIC.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 9-2008, f. 6-30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0225
Conduct of Insurer in Connection with the Preparation of Required
Reports and Documents

(1) A director or officer of an insurer may not directly or indirectly:

(a) Make or cause to be made a materially false or misleading state-
ment to an accountant in connection with any audit, review or communica-
tion required under OAR 836-011-0100 to 836-011-0230; or

(b) Omit to state, or cause another person to omit to state, any mate-
rial fact necessary in order to make statements made, in light of the cir-
cumstances under which the statements were made, not misleading to an
accountant in connection with any audit, review or communication required
under OAR 836-011-0100 to 836-011-0230.

(2) An officer or director of an insurer, or any other person acting
under the direction thereof, may not directly or indirectly take any action to
coerce, manipulate, mislead or fraudulently influence any accountant
engaged in the performance of an audit pursuant to OAR 836-011-0100 to
836-011-0230 if that person knew or should have known that the action, if
successful, could result in rendering the insurer’s financial statements mate-
rially misleading.

(3) For purposes of section (2) of this rule, actions that, “if success-
ful, could result in rendering the insurer’s financial statements materially
misleading” include, but are not limited to, actions taken at any time with
respect to the professional engagement period to coerce, manipulate, mis-
lead or fraudulently influence an accountant:
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(a) To issue or reissue a report on an insurer’s financial statements that
is not warranted in the circumstances, due to material violations of statuto-
ry accounting principles prescribed by the Director, generally accepted
auditing standards, or other professional or regulatory standards;

(b) Not to perform audit, review or other procedures required by gen-
erally accepted auditing standards or other professional standards;

(c) Not to withdraw an issued report; or

(d) Not to communicate matters to an insurer’s audit committee.
Stat. Auth.: ORS 731.244 & 731.488

Stats. Implemented: ORS 731.488

Hist.: ID 9-2008, f. 6-30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0227
Management’s Report of Internal Control over Financial Reporting

(1) Each insurer required to file an audited financial report pursuant
to OAR 836-011-0100 to 836-011-0230 that has annual direct written and
assumed premiums of $500,000,000 or more, excluding premiums rein-
sured with the Federal Crop Insurance Corporation and Federal Flood
Program, shall prepare a report of the insurer’s or group of insurers’ inter-
nal control over financial reporting. The insurer shall file the report with the
Director, along with the Communication of Internal Control Related
Matters Noted in an Audit, as described in OAR 836-011-0200. The
Management’s Report of Internal Control over Financial Reporting shall be
as of December 31 immediately preceding.

(2) Notwithstanding the premium threshold in section (1) of this rule,
the Director may require an insurer to file a Management’s Report of
Internal Control over Financial Reporting if the insurer is in any RBC level
event or meets any one or more of the standards of an insurer determined
to be in hazardous financial condition as defined in ORS 731.385.

(3) An insurer or a group of insurers described in this section may file
its or its parent’s Section 404 Report and an addendum in satisfaction of
this rule, but only if the internal controls of the insurer or group of insurers
having a material impact on the preparation of the insurer’s or group of
insurers’ audited statutory financial statements (those items included in
OAR 836-011-0140(2) and (3), except for 836-011-0140(2)(a),) were
included in the scope of the Section 404 Report. This section applies to an
insurer or a group of insurers that is:

(a) Directly subject to Section 404;

(b) Part of a holding company system whose parent is directly subject
to Section 404;

(c) Not directly subject to Section 404 but is a SOX Compliant Entity;
or

(d) A member of a holding company system whose parent is not
directly subject to Section 404 but is a SOX Compliant Entity.

(4) An addendum provided by an insurer or group of insurers under
section (3) of this rule must be a positive statement by management that
there are no material processes with respect to the preparation of the insur-
er’s or group of insurers’ audited statutory financial statements (those items
included in OAR 836-011-0140(2) and (3), except for 836-011-0140(2)(a))
excluded from the Section 404 Report. If there are internal controls of the
insurer or group of insurers that have a material impact on the preparation
of the insurer’s or group of insurers’ audited statutory financial statements
and those internal controls were not included in the scope of the Section
404 Report, the insurer or group of insurers may file either (i) a report under
this rule, or (ii) the Section 404 Report and a report under this rule for those
internal controls that have a material impact on the preparation of the insur-
er’s or group of insurers’ audited statutory financial statements not covered
by the Section 404 Report.

(5) A Management’s Report of Internal Control over Financial
Reporting must include:

(a) A statement that management is responsible for establishing and
maintaining adequate internal control over financial reporting;

(b) A statement that management has established internal control over
financial reporting and an assertion, to the best of management’s knowl-
edge and belief, after diligent inquiry, as to whether its internal control over
financial reporting is effective to provide reasonable assurance regarding
the reliability of financial statements in accordance with statutory account-
ing principles;

(c) A statement that briefly describes the approach or processes by
which management evaluated the effectiveness of its internal control over
financial reporting;

(d) A statement that briefly describes the scope of work that is includ-
ed and whether any internal controls were excluded;

(e) Disclosure of any unremediated material weaknesses in the inter-
nal control over financial reporting identified by management as of
December 31 immediately preceding;
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(f) A statement regarding the inherent limitations of internal control
systems; and

(g) Signatures of the chief executive officer and the chief financial
officer (or equivalent position and title).

(6) For a Management’s Report of Internal Control over Financial
Reporting under section (5) of this rule, management may not conclude that
the internal control over financial reporting is effective to provide reason-
able assurance regarding the reliability of financial statements in accor-
dance with statutory accounting principles if there is one or more unreme-
diated material weaknesses in its Internal control over financial reporting

(7) Management shall document and make available upon financial
condition examination the basis upon which its assertions, required in sec-
tion (5) of this rule, are made. Management may base its assertions, in part,
upon its review, monitoring and testing of internal controls undertaken in
the normal course of its activities. In addition:

(a) Management shall have discretion as to the nature of the internal
control framework used, and the nature and extent of documentation, in
order to make its assertion in a cost effective manner and, as such, may
include assembly of or reference to existing documentation.

(b) Management’s Report on Internal Control over Financial
Reporting, required by section (1) of this rule, and any documentation pro-
vided in support thereof during the course of a financial condition exami-

nation, shall be kept confidential by the Department.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 9-2008, f. 6-30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

836-011-0235
Effective Dates

(1) The requirements of OAR 836-011-0160(4) as amended effective
July 1, 2008 apply to audits of the year beginning January 1, 2010 and
thereafter.

(2) The requirements of OAR 836-011-0223 first apply beginning
January 1,2010. An insurer or group of insurers that is not required to have
independent audit committee members or only a majority of independent
audit committee members, as opposed to a supermajority, because the total
written and assumed premium is below the threshold and subsequently
becomes subject to one of the independence requirements due to changes in
premium has one year following the year the threshold is exceeded, but not
earlier than January 1, 2010, to comply with the independence require-
ments. Likewise, an insurer that becomes subject to one of the independ-
ence requirements as a result of a business combination shall have one cal-
endar year following the date of acquisition or combination to comply with
the independence requirements.

(3) The requirements of OAR 836-011-0100 to 836-011-0230 as
amended effective July 1, 2008, except for OAR 836-011-0223, are effec-
tive beginning with the reporting period ending December 31, 2010 and
each year thereafter. An insurer or group of insurers that is not required to
file a report because the total written premium is below the threshold and
subsequently becomes subject to the reporting requirements shall have two
years following the year the threshold is exceeded, but not earlier than
December 31,2010, to file a report. Likewise, an insurer acquired in a busi-
ness combination shall have two calendar years following the date of acqui-

sition or combination to comply with the reporting requirements.
Stat. Auth.: ORS 731.244 & 731.488
Stats. Implemented: ORS 731.488
Hist.: ID 9-2008, f. 6-30-08, cert. ef. 7-1-08; ID 11-2008, f. & cert. ef. 7-29-08

Rule Caption: General Criteria for Director’s Orders Under

Insurance Code in Event of Governor’s Emergency Declaration.

Adm. Order No.: ID 12-2008

Filed with Sec. of State: 7-29-2008

Certified to be Effective: 7-29-08

Notice Publication Date: 6-1-2008

Rules Adopted: 836-050-0300, 836-050-0305

Subject: This rulemaking is being filled to correct a filing error.
This rulemaking implements legislation enacted in the 2008 spe-

cial session, which authorizes the Director of the Department of Con-

sumer and Business Services, in the event the Governor issues a dec-

laration of emergency, to issue an order addressing matters related

to insurance policies issued in this state.

Rules Coordinator: Sue Munson—(503) 947-7272
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836-050-0300
Purpose, Authority, Application

(1) OAR 836-050-0300 and 836-050-0305 are adopted to implement
section 2, chapter 22, Oregon Laws 2008 (Enrolled HB 3605), which
requires the Director to adopt rules establishing general criteria for orders
that the Director is authorized to issue when the Governor declares a state
of emergency under ORS 401.055.

(2) OAR 836-050-0300 and 836-050-0305 apply to a state of emer-
gency declared by the Governor when the conditions leading to the decla-
ration substantially interfere with the public’s ability to carry on its normal
business affairs.

Stat. Auth.: ORS 731.244 & 2008 OL Ch. 22, Sec. 2

Stats. Implemented: 2008 OL Ch. 22, Sec. 2
Hist.: ID 10-2008, f. & cert. ef. 6-30-08; ID 12-2008, f. & cert. ef. 7-29-08

836-050-0305
Criteria for orders

(1) An order issued pursuant to section 2, chapter 22, Oregon Laws
2008 (Enrolled HB 3605):

(a) Must include the items required in that section to be specified by
line of insurance; and

(b) Must make a statement of general findings that refers to the spe-
cific declaration of a state of emergency upon which the order is based,
describes the need for the order and declares the harm to be prevented or
mitigated by the order.

(2) If the Director determines that an order under this rule must
address reporting requirements for claims, the Director shall consider to
what extent the circumstances of the declared state of emergency prevent
policyholders from using normal methods of reporting claims and shall
determine what methods of reporting remain available to consumers in the
affected areas. The Director shall prepare the order accordingly. The
Director may direct insurers to accept alternative methods of reporting as
may be available to policyholders and may extend the reporting period as
appropriate, subject to limitations of section 2, chapter 22, Oregon Laws
2008.

(3) If the Director determines that an order under this rule must
address grace periods for payment of insurance premiums and performance
of other duties by insureds, the Director shall consider the extent to which
the circumstances of the declared state of emergency prevent the payment
and performance and shall prepare the order accordingly. The Director may
direct insurers to extend the grace periods as appropriate, subject to limita-
tions of section 2, chapter 2, Oregon Laws 2008.

(4) If the Director determines that an order under this rule must tem-
porarily postpone policy cancellations and nonrenewals, the Director shall
consider the extent to which the declared state of emergency prevents com-
munication of notices of cancellation or nonrenewal from policyholders to
their insurers and the extent to which communication is prevented from
insurers to their policyholders. The Director shall prepare the order accord-
ingly. The Director may direct insurers to accept alternative methods of
communication of the notices and may postpone cancellations and nonre-
newals as appropriate, subject to limitations of section 2, chapter 22,
Oregon Laws 2008. An order including a temporary postponement under
this section must include the following:

(a) The period for which an extension of policy coverage will apply
and the method for determining premium for the extended term of cover-
age, and whether notices of cancellation or nonrenewals must be withdrawn
and reissued;

(b) When and how an insurer that was unable to cancel or nonrenew
a policy owing to an order may cancel or nonrenew the policy following the
period to which the order applies, and the date on which the cancellation or
nonrenewal may become effective; and

(c) That an insurer may not cancel or nonrenew a policy solely
because of a claim resulting from the circumstances on which the emer-
gency order is based, except that the Director may allow cancellation or
nonrenewal of a policy under specific fact circumstances, including but not
limited to fraud or material misrepresentation affecting the policy or in the
presentation of a claim under the policy, upon application by an insurer.

(5) An order of the Director under this rule must establish at least the
following matters, as appropriate:

(a) Whether the order applies to authorized insurers only or to other
insurers as well;

(b) The classes and categories of insurance policies to which the order
applies, whether by specific inclusion or exclusion;

(c) The categories of insureds and insured property to which the order
applies.

September 2008: Volume 47, No. 9



ADMINISTRATIVE RULES

(d) Whether an insurer who receives a claim from an insured owing
premium may offset the premium due from any claim payment made under
the policy;

(e) Whether a free look period in a variable life insurance policy or
variable annuity contact is extended by the order; and

(f) Procedures to be followed by premium finance companies with
respect to cancellation of policies, including notice, proof of notice and
treatment of refunds.

(6) An extension of time by the Director under this rule does not
relieve a policyholder who has a claim resulting from the state of emer-
gency from compliance with the policyholder’s obligations to provide
information and cooperate in the claim adjustment process relative to the

claim.
Stat. Auth.: ORS 731.244 & 2008 OL Ch. 22, Sec. 2
Stats. Implemented: 2008 OL Ch. 22, Sec. 2
Hist.: ID 10-2008, f. & cert. ef. 6-30-08; ID 12-2008, f. & cert. ef. 7-29-08

Rule Caption: Rulemaking Relating to Uniform Workers’
Compensation Statistical Plan.

Adm. Order No.: ID 13-2008(Temp)

Filed with Sec. of State: 8-14-2008

Certified to be Effective: 9-1-08 thru 1-1-09

Notice Publication Date:

Rules Amended: 836-042-0045

Subject: This rulemaking amends the reference in OAR 836-042-
0045 to the Unit Statistical Plan of Oregon to reflect the recent
amendments by the National Council on Compensation Insurance,
the rating organization for workers’ compensation insurance in Ore-
gon. These amendments recognize the federal Terrorism Risk Insur-
ance Program Reauthorization Extension Act of 2007 and this rule-
making will bring Oregon into compliance with the federal law.
Rules Coordinator: Sue Munson—(503) 947-7272

836-042-0045
Uniform Workers’ Compensation Statistical Plan

(1) The Unit Report Expanded (URE) Workers Compensation
Statistical Plan, Edition of July 1, 2001 filed by the National Council on
Compensation Insurance and approved by the Director to become effective
January 1, 2002 is prescribed as the statistical plan for workers’ compensa-
tion insurance. In addition:

(a) The January 1, 2004 edition of Part 8, Pension Tables, of the NCCI
URE Workers Compensation Statistical Plan is prescribed as the pension
tables effective in this state January 1, 2004.

(b) The January 1, 2006, edition of the Part 4, Paragraph 6, Gross
Losses, and Paragraph 35, Deductible Reimbursement; and Part 5,
Paragraph 2, Correction Reports, are prescribed as the statistical plan for
the Oregon Employer Paid Medical Program Limits effective January 1,
2006.

(c) The January 1, 2005, edition of Part 4, Paragraph 1, Reporting
Losses, Paragraph 16, Fraud Amount, Paragraph 20, Loss Condition, and
Paragraph 30, Fraudulent Claim; Part 5, Paragraph 2, Correction Reports;
and Part 7, Paragraph 17, Fraudulent Claim are prescribed as the statistical
plan for Fraudulent Claims effective July 7, 2008.

(d) The January 1, 2005, edition of Part 1, Paragraph 16, Date of
Valuation and Filing; Part 4, Paragraph 11, Reporting of Assessments and
Special Funds, Paragraph 15, Subrogation Amount; and Part 5, Paragraph
1, Subsequent Reports, and Paragraph 2, Correction Reports are prescribed
as the statistical plan for the Addition of 6th-10th Report Levels effective
July 7, 2008.

(e) The January 1, 2006, edition of the Part 4, Paragraph 6, Gross
Losses, and Paragraph 35, Deductible Reimbursement; and Part 5,
Paragraph 2, Correction Reports, are prescribed as the statistical plan for
the Oregon Employer Paid Medical Program Limits effective January 1,
2009.

(f) The January 1, 2002, edition of Part 3 — Exposure Information,
Paragraph 14, Statistical Codes — Premium Amount Not Subject to
Experience Modification; and Part 7 — Coding Specifications, Paragraph
9, Statistical Codes — Premium Amount Not Subject to Experience
Modification effective September 1, 2008.

(2) The State Accident Insurance Fund Corporation and each insurer
transacting workers’ compensation insurance in this state shall report sta-
tistics for such business to the workers’ compensation rating organization of
which it is a member according to the statistical plan prescribed by section
(1) of this rule.
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(3) The amendments in section (1) of this rule, which were filed in ID
7-2003 with the Secretary of State on December 3, 2003 to become effec-
tive on January 1, 2004, are re-adopted with the operative date of January
1,2004.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 731.244 & 737.225

Stats. Implemented: ORS 737.225

Hist.: IC 3-1982, f. 1-27-82, ef. 7-1-82; IC 10-1982, f. 6-23-82, ef. 7-1-82; IC 2-1983, f. 3-
16-83, ef. 4-1-83; IC 5-1983, . 6-30-83, ef. 7-1-83; IC 4-1984, f. 9-28-84, ef. 10-1-84; ID 2-
1998, f. & cert. ef. 2-6-98; ID 15-2001, f, 12-19-01, cert. ef. 1-1-02; ID 7-2003, f. 12-3-03
cert. ef. 1-1-04; ID 5-2005, f. & cert. ef. 4-7-05; ID 10-2006, f. & cert. ef. 6-9-06; ID 3-2008,
f. & cert. ef. 4-7-08; ID 13-2008(Temp), f. 8-14-08, cert. ef. 9-1-08 thru 1-1-09

Rule Caption: Sales and replacement of life insurance and annu-
ities; Disclosure requirements.

Adm. Order No.: ID 14-2008

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08

Notice Publication Date: 6-1-2008

Rules Adopted: 836-051-0900, 836-051-0905, 836-051-0910,
836-051-0915, 836-051-0920, 836-051-0925, 836-080-0095, 836-
080-0165

Rules Amended: 836-080-0001

Subject: This rulemaking proposes: adoption of the NAIC Annuity
Disclosure Model Regulation, governing disclosure of information
relating to the sale of annuities, with some changes; addition of an
exemption to the rules governing replacement of life insurance and
annuities; and adoption of rules relating to the suitability of insur-
ance sales and to annuity sales practices.

Rules Coordinator: Sue Munson—(503) 947-7272

836-051-0900
Purpose; Authority
(1) OAR 836-051-0900 to 836-051-0925 establish standards for dis-
closure of minimum information relating to annuity contracts, to protect
consumers and foster consumer education. OAR 836-051-0900 to 836-051-
0925 prescribe the minimum information that must be disclosed and the
method for disclosing it in connection with the sale of annuity contracts.
The goal of 836-051-0900 to 836-051-0925 is to ensure that purchasers of
annuity contracts understand certain basic features of annuity contracts.
(2) OAR 836-051-0900 to 836-051-0925 are adopted pursuant to
ORS 731.244 for the purpose of implementing 746.075, 746.085, 746.110

& 746.240.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110, & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-051-0905
Applicability and Scope

(1) OAR 836-051-0900 to 836-051-0925 apply to all group and indi-
vidual annuity contracts and certificates except:

(a) Registered or non-registered variable annuities or other registered
products;

(b) Immediate and deferred annuities that contain no nonguaranteed
elements except as provided in OAR 835-051-0920(2);

(c) Annuities used to fund:

(A) An employee pension plan that is covered by the Employee
Retirement Income Security Act (ERISA);

(B) A plan described by Sections 401(a), 401(k) or 403(b) of the
Internal Revenue Code, when the plan, for purposes of ERISA, is estab-
lished or maintained by an employer;

(C) A governmental or church plan defined in Section 414 or a
deferred compensation plan of a state or local government or a tax exempt
organization under Section 457 of the Internal Revenue Code; or

(D) A nonqualified deferred compensation arrangement established or
maintained by an employer or plan sponsor.

(d) Structured settlement annuities; and

(e) Funding agreements.

(2) OAR 836-051-0900 to 836-051-0925 also apply to annuities used
to fund a plan or arrangement that is funded solely by contributions an
employee elects to make, whether on a pre-tax or after-tax basis, and when
the insurer has been notified that plan participants may choose from among
two or more fixed annuity providers and there is a direct solicitation of an
individual employee by a producer for the purchase of an annuity contract.
A direct solicitation under this section does not include any meeting held
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by a producer solely for the purpose of educating or enrolling employees in
the plan or arrangement.

(3) OAR 836-051-0900 to 836-051-0925 apply to annuity contracts
that are sold on or after October 1, 2008. An insurer may conform its con-

tracts to the provisions of 836-051-0900 to 836-051-0925 prior to that date.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-051-0910
Definitions

As used in OAR 836-051-0900 to 836-051-0925:

(1) “Contract owner” means the owner named in the annuity contract
or a certificate holder in the case of a group annuity contract.

(2) “Determinable elements” means elements that are derived from
processes or methods that are guaranteed at issue and not subject to insur-
er discretion, but in which the values or amounts cannot be determined until
some point after issue. These elements include the premiums, credited
interest rates (including any bonus), benefits, values, non-interest based
credits, charges or elements of formulas used to determine any of these.
These elements may be described as guaranteed but not determined at issue.
An element is considered determinable if it was calculated from underlying
determinable elements only, or from both determinable and guaranteed ele-
ments.

(3) “Free look” means the number of days immediately after delivery
of the contract in which the contract owner has to examine the contract and
decide to return it to get the purchase payment returned penalty free. May
also be referred to as “Right to Examine.”

(4) “Funding agreement” means an agreement for an insurer to accept
and accumulate funds and to make one or more payments at future dates in
amounts that are not based on mortality or morbidity contingencies.

(5) “Generic name” means a short title descriptive of the annuity con-
tract being applied for or illustrated, such as “single premium deferred
annuity.”

(6) “Guaranteed elements” means the premiums, credited interest
rates (including any bonus), benefits, values, non-interest based credits,
charges or elements of formulas used to determine any of these, that are
guaranteed and determined at issue. An element is considered guaranteed if
all of the underlying elements that go into its calculation are guaranteed.

(7) “Non-guaranteed elements” means the premiums, credited interest
rates (including any bonus), benefits, values, non-interest based credits,
charges or elements of formulas used to determine any of these, that are
subject to company discretion and are not guaranteed at issue. An element
is considered non-guaranteed if any of the underlying non-guaranteed ele-
ments are used in its calculation.

(8) “Structured settlement annuity” means a “qualified funding asset”
as defined in section 130(d) of the Internal Revenue Code or an annuity
that, by its issue, would be a qualified funding asset under section 130(d)
but for the fact that it is not owned by an assignee under a qualified assign-

ment.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-051-0915
Standards for the Disclosure Document and Buyer’s Guide

(1) When the application for an annuity contract is taken in a face-to-
face meeting, the applicant shall be given, at or before the time of applica-
tion, both the disclosure document described in section (4) of this rule and
the Buyer’s Guide contained in Exhibit 1 to this rule.

(2) When the application for an annuity contract is taken by means
other than in a face-to-face meeting, the applicant shall be sent both the dis-
closure document and the Buyer’s Guide no later than five business days
after the completed application is received by the insurer. The following
provisions apply to the requirement in this section:

(a) With respect to an application received as a result of a direct solic-
itation through the mail:

(A) Providing a Buyer’s Guide in a mailing inviting prospective appli-
cants to apply for an annuity contract satisfies the requirement that the
Buyer’s Guide be provided no later than five business days after receipt of
the application.

(B) Providing a disclosure document in a mailing inviting a prospec-
tive applicant to apply for an annuity contract satisfies the requirement that
the disclosure document be provided no later than five business days after
receipt of the application.

(b) With respect to an application received through the Internet:
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(A) Taking reasonable steps to make the Buyer’s Guide available for
viewing and printing on the insurer’s website satisfies the requirement that
the Buyer’s Guide be provided no later than five business days of receipt of
the application.

(B) Taking reasonable steps to make the disclosure document avail-
able for viewing and printing on the insurer’s website satisfies the require-
ment that the disclosure document be provided no later than five business
days after receipt of the application.

(c) A solicitation for an annuity contract provided in other than a face-
to-face meeting must include a statement that the proposed applicant may
contact the insurance department of the state for a free annuity Buyer’s
Guide, except that alternatively, an insurer may include a statement that the
prospective applicant may contact the insurer for a free annuity Buyer’s
Guide.

(3) When the Buyer’s Guide and disclosure document are provided at
delivery of the contract and are not provided at or before the time of appli-
cation, a free look period of no less than 15 days must be provided for the
applicant to return the annuity contract without penalty. This free look runs
concurrently with the free look provided under the contract.

(4) When the Buyer’s Guide and disclosure document are provided at
the time of application, a free look period of no less than ten days must be
provided to enable the contract owner to examine the contract with the dis-
closure document and return the annuity contract without penalty if not sat-
isfied.

(5) For the purpose of this rule, a “Buyer’s Guide” is the document in
Exhibit 1 to this rule or the most current version adopted by the NAIC, or
other published descriptions that are similar in nature approved by the
Director. Companies may purchase personalized brochures from the NAIC
or reproduce the Buyer’s Guide in their own type, style and format. Any
description of an annuity feature in the Buyer’s Guide is for general educa-
tion and does not imply that all features are acceptable for filing under
Oregon standards.

(6) At a minimum, the following information shall be included in the
disclosure document required to be provided under OAR 836-051-0900 to
836-051-0925:

(a) The generic name of the contract, the insurer product name, if dif-
ferent, and form number, and the fact that it is an annuity;

(b) The insurer’s name and address;

(c) A description of the contract and its benefits, emphasizing its long-
term nature, including examples when appropriate, as follows:

(A) The guaranteed, non-guaranteed and determinable elements of the
contract, and their limitations, if any, and an explanation of how they oper-
ate;

(B) An explanation of the initial crediting rate, specifying any bonus
or introductory portion, the duration of the rate and the fact that rates may
change from time to time and are not guaranteed;

(C) Periodic income options both on a guaranteed and non-guaranteed
basis;

(D) Any value reductions caused by withdrawals from or surrender of
the contract, and also a dollar-figure statement, which may be specific to
the contract or given as an example using round numbers, of the maximum
effect of penalties, surrender charges, market value adjustments and any
other adjustments owing to a withdrawal or surrender;

(E) How values in the contract can be accessed;

(F) The death benefit, if available and how it will be calculated;

(G) A summary of the federal tax status of the contract and any penal-
ties applicable on withdrawal of values from the contract; and

(H) The impact of any rider, such as a long-term care rider.

(d) The specific dollar amount or percentage charges and fees, which
shall be listed with an explanation of how they apply.

(e) Information about the current guaranteed rate for new contracts,
with a clear notice that the rate is subject to change.

(7) An insurer must define terms used in the disclosure statement in
language that facilitates the understanding by a typical person within the

segment of the public to which the disclosure statement is directed.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-051-0920
Report to Contract Owners
(1) For an annuity in the payout period with changes in non-guaran-
teed elements and for the accumulation period of a deferred annuity, the
insurer shall provide each contract owner with a report, at least annually, on
the status of the contract that contains at least the following information:
(a) The beginning and end date of the current report period.
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(b) The accumulation and cash surrender value, if any, at the end of
the previous report period and at the end of the current report period.

(c) The total amounts, if any, that have been credited, charged to the
contract value or paid during the current report period; and

(d) The amount of outstanding loans, if any, as of the end of the cur-
rent report period.

(2) For a deferred annuity with only guaranteed elements and no cash
surrender value during the accumulation period, the insurer shall provide
each contract owner with a report, at least annually, on the status of the con-
tract that contains at least the following information:

(a) The beginning and end date of the current report period.

(b) The selected annuitization date, including any time restraints for
changing the annuitization date.

(c) The selected annuitization option, including any time restraints for
changing to another option.

(d) Any additional benefit values, such as the death benefit and any

optional access to cash values.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-051-0925
Trade Practice Regulation
Violation of any provision of OAR 836-051-0900 to 836-051-0925 is

an unfair trade practice under ORS 746.240.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009, 746.075, 746.085, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-080-0001
Statutory Authority; Purpose; Applicability

(1) OAR 836-080-0001 to 836-080-0043 are adopted pursuant to the
general rulemaking authority of the Director of the Department of
Consumer and Business Services in ORS 731.244 and the specific authori-
ty in 746.085(1), for the purpose of implementing 746.085 and 746.240.

(2) The purpose of OAR 836-080-0001 to 836-080-0043 is to protect
the insurance-buying public in insurance transactions involving the replace-
ment of life insurance or annuities by:

(a) Regulating the activities of insurers and insurance producers with
respect to the replacement of existing life insurance and annuities.

(b) Protecting the interests of life insurance and annuity purchasers by
establishing minimum standards of conduct to be observed in replacement
or financed purchase transactions. OAR 836-080-0001 to 836-080-0043 are
intended to:

(A) Assure that a purchaser receives information with which a deci-
sion can be made in the purchaser’s own best interest;

(B) Reduce the opportunity for misrepresentation and incomplete dis-
closure; and

(C) Establish penalties for failure to comply with requirements of
OAR 836-080-0001 to 836-080-0043.

(3) In OAR 836-080-0001 to 836-080-0043 and the appendices there-
to, for purposes of consistency with the Life Insurance and Annuities
Replacement Model Regulation of the National Association of Insurance
Commissioners dated July 2000, an annuity is referred to as a contract and
a life insurance policy is referred to as a policy, and they are subject to 836-
080-0001 to 836-080-0043 on the basis of that terminology.

(4) Unless otherwise specifically included, OAR 836-080-0001 to
836-080-0043 do not apply to transactions involving:

(a) Credit life insurance;

(b) Group life insurance or group annuities, when there is no direct
solicitation of individuals by an insurance producer. Direct solicitation does
not include any group meeting held by an insurance producer solely for the
purpose of educating or enrolling individuals or, when initiated by an indi-
vidual member of the group, assisting with the selection of investment
options offered by a single insurer in connection with enrolling that indi-
vidual. Group life insurance or group annuity certificates marketed through
direct response solicitation are subject to the provisions of OAR 836-080-
0039;

(c) An application to the existing insurer that issued the existing pol-
icy or contract when a contractual change or a conversion privilege is being
exercised; or, when the existing policy or contract is being replaced by the
same insurer pursuant to a program filed with and approved by the Director;
or when a term conversion privilege is exercised among corporate affiliates;

(d) Proposed life insurance that is to replace life insurance under a
binding or conditional receipt issued by the same insurer;

(e)(A) Policies or contracts used to fund any of the following:
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(i) An employee pension or welfare benefit plan that is covered by the
Employee Retirement and Income Security Act (ERISA);

(ii) A plan described by Section 401(a), 401(k) or 403(b) of the
Internal Revenue Code, when the plan, for purposes of ERISA, is estab-
lished or maintained by an employer;

(iii) A governmental or church plan defined in Section 414 of the
Internal Revenue Code, a governmental or church welfare benefit plan, or
a deferred compensation plan of a state or local government or tax exempt
organization under Section 457 of the Internal Revenue Code; or

(iv) A nonqualified deferred compensation arrangement established or
maintained by an employer or plan sponsor.

(B) Notwithstanding paragraph (A) of this subsection, OAR 836-080-
0001 to 836-080-0043 apply to policies or contracts used to fund any plan
or arrangement that is funded solely by contributions an employee elects to
make, whether on a pre-tax or after-tax basis, and when the insurer has been
notified that plan participants may choose from among two or more insur-
ers and there is a direct solicitation of an individual employee by an insur-
ance producer for the purchase of a contract or policy. As used in this sub-
section, direct solicitation does not include any group meeting held by an
insurance producer solely for the purpose of educating individuals about
the plan or arrangement or enrolling individuals in the plan or arrangement
or, when initiated by an individual employee, assisting with the selection of
investment options offered by a single insurer in connection with enrolling
that individual employee;

(f) When new coverage is provided under a life insurance policy or
contract and the cost is borne wholly by the insured’s employer or by an
association of which the insured is a member;

(g) Existing life insurance that is a non-convertible term life insurance
policy that will expire in five years or less and cannot be renewed;

(h) Immediate annuities that are purchased with proceeds from an
existing contract. Immediate annuities purchased with proceeds from an
existing policy are not exempted from the requirements of OAR 836-080-
0001 to 836-080-0043; or

(i) Structured settlements.

(5) Registered contracts are exempt from the requirements of OAR
836-080-0029(1)(b) and 836-080-0034(2) with respect to the provision of
illustrations or policy summaries, but premium or contract contribution
amounts and identification of the appropriate prospectus or offering circu-
lar shall be required instead.

Stat. Auth.: ORS 731.244 & 746.085

Stats. Implemented: ORS 746.085 & 746.240

Stat. Auth.: ORS 731.244 & 746.085

Stats. Implemented: ORS 746.085 & 746.240

Hist.: IC 8-1984, f. 10-26-84, ef. 12-1-84; ID 5-2001, f. 4-16-01, cert. ef. 11-1-01; ID 8-2005,
f. 5-18-05, cert. ef. 8-1-05; ID 14-2008, f. & cert. ef. 8-15-08

836-080-0095
Annuity Sales; Disclosure Not a Defense

The fact that a person made a disclosure to a consumer about the
nature of an annuity in connection with the sale of the annuity to the con-
sumer is not a defense by itself to a determination by the Director under
OAR 836-080-0090 that the sale was unsuitable with respect to the con-

sumer.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 746.100, 746.110 & 746.240
Hist.: ID 14-2008, f. & cert. ef. 8-15-08

836-080-0165
Notice of Insurance Division Assistance

(1) An insurer shall include in an individual annuity contract and with
any subsequent offer for sale of additional coverage in connection with the
annuity a statement to the effect that the Insurance Division of the
Department of Consumer and Business Services offers assistance to con-
sumers in the event of a dispute with the insurer. When the statement
appears in the contract, the statement must be displayed on the cover page,
the first page of the annuity terms, the page that contains the names of the
parties and basic coverage information or another prominent place. When
the statement appears in an offer for sale of additional coverage, the state-
ment must be displayed in a prominent place. The statement must include
the telephone number and website information for contacting the Insurance
Division for assistance.

(2) Violation of this rule is an unfair trade practice for the purpose of

ORS 746.240.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.009 & 746.240
Hist.: ID 14-2008, . & cert. ef. 8-15-08
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Department of Corrections
Chapter 291

Rule Caption: Incoming Mail Services for Inmates Incarcerated in
Department of Corrections Facilities.

Adm. Order No.: DOC 17-2008

Filed with Sec. of State: 7-18-2008

Certified to be Effective: 7-21-08

Notice Publication Date: 5-1-2008

Rules Amended: 291-131-0025

Subject: This proposed amendment will permit inmates incarcerat-
ed in Department of Corrections facilities to receive used books
through the inmate mail system.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-131-0025
Incoming Mail

(1) Incoming mail shall require the sender’s name and return address
on the front of the envelope and shall be addressed to the inmate using only
his/her committed name and SID number. Incoming electronic messages
shall include the name and address of the sender as part of the message and
the full name and SID number of the inmate recipient.

(a) Mail whose recipient cannot be identified because of incomplete
name or number will be returned to the sender. A reasonable attempt will be
made to identify the inmate recipient. If the inmate recipient cannot be pos-
itively identified, the mail will be returned to the sender.

(b) Mail with no return address or an incomplete name and return
address shall be refused and returned to the U.S. Postal Service or other
authorized mail service provider.

(c) The placement of the return address for international mail shall be
in accordance with the sending country’s postal regulations.

(2) Incoming mail must be in pen, lead or color pencil, non-toxic
markers or be typewritten or photocopied.

(3) Transfers:

(a) Incoming mail to inmates not residing in the receiving facility will
be forwarded to the inmate if he/she resides at another Department of
Corrections facility.

(b) Incoming mail for inmates temporarily transferred to another
criminal justice agency will be held at the facility for seven consecutive
days. If the inmate does not return to the facility within seven days, the
facility will forward to the agency all accumulated and subsequent mail
received at the facility. If the criminal justice agency refuses the forwarded
mail, it will be held at the department facility until the inmate has been
returned.

(4) Mail received for an inmate who has been released, discharged, or
has escaped shall be refused and returned to the U.S. Postal Service or other
authorized mail service provider.

(5) New and used books, magazines, and newspapers shall only be
received directly from the publisher or distributor.

(a) Multiple copies of the same publication to an inmate shall be pro-
hibited.

(b) Publications that have been previously rejected by the department
and altered (i.e., offending pages removed) shall be prohibited.

(6) Inmates may receive catalogs, advertisements, brochures, promo-
tional materials, pamphlets, sweepstakes, and contest materials solicited by
the inmate provided the materials are properly addressed with the inmate’s
full name and SID number and are received directly at the correct address
of where the inmate is currently housed. These materials must conform to
any content restrictions contained within this rule.

(7) No notice or administrative review will be provided to the sender
or intended inmate recipient for mail refused under subsections (5)(a) and
(b) or (6) of this rule.

(8) Packages, except books, magazines, and newspapers received
directly from the publisher, require prior authorization from the functional
unit manager or designee.

(9) Central Administration Review of Publications:

(a) Facility mailroom staff shall stamp approval of all accepted books,
magazines and other publications (except newspapers) on the front or
inside front cover of the publication, together with the inmate’s name, SID
number, date accepted, and the authorizing staff’s signature. Books and
magazines without the completed stamp on the front or inside the front
cover shall be unauthorized and considered contraband.

(b) Unauthorized attachments, enclosures, merchandise, or materials
in publications may be removed and destroyed to allow the publication to
be delivered to the intended inmate recipient, if the publication is otherwise
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in compliance with these rules, and doing so would not drastically
alter/destroy the publication.

(c) If mailroom staff determine a publication contains material that is
prohibited under these or other department administrative rules, the viola-
tion notice and prohibited material shall be reviewed by a designated
Central Administration official, who will either affirm, reverse or otherwise
modify the original rejection decision in writing. The reviewing official
shall not take part in any subsequent administrative review of the rejected
publication under OAR 291-131-0050.

(10) General correspondence shall be authorized up to 1/4 inch thick-
ness. Legal and official mail received directly from the original source shall
be authorized up to three inches thick. Legal and official mail in excess of
three inches shall require prior approval from the functional unit manager
or designee.

(11) Unauthorized Attachments and [/or] Enclosures:

(a) Only the canceled postage stamp, address label, and return address
stamp (if used) attached to the front of an envelope or package shall be
glued, taped or otherwise affixed to an envelope or package, or its contents.

(b) Only written correspondence, newspaper and magazine clippings,
small pamphlets, photocopies, carbon copies, business cards, hand made
drawings, and photographs may be enclosed in the envelope. Inmates shall
not receive newspaper or magazine clippings from another inmate.
Unauthorized items with minimal monetary value (i.e., paper clip, rubber
band, uncancelled stamp(s), book mark, envelope, blank paper, newspaper
and magazine clippings and photocopies that violate the content portion of
this rule, etc.) may be removed and destroyed and the remaining mail sent
to the inmate, if the mail is otherwise in compliance with department rules.

(A) Small pamphlets, photocopies, carbon copies and hand-made
drawings shall be allowed provided the contents do not exceed the one
fourth inch thickness limitation as specified in section (10) above.

(B) Newspaper and magazine clippings and photographs shall not

exceed ten items for each category.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 18(Temp), f. & ef. 12-18-73 thru 4-17-74; CD 22, f. 6-27-74, ef. 7-25-74; CD 1-
1979, f. & ef. 1-4-79; Renumbered from 291-010-0310, CD 11-1980(Temp), f. & ef. 4-10-
80; CD 16-1980(Temp), f. & ef. 4-18-80; CD 28-1980, f. & ef. 8-22-80; CD 22-1983(Temp),
f. & ef. 6-3-83; CD 27-1983, f. & ef. 7-11-83; CD 41-1983(Temp), f. & ef. 10-14-83; CD 13-
1984, f. & ef. 4-11-84; CD 57-1985, f. & ef. 8-16-85; CD 14-1988, f. & cert. ef. 10-7-88 (and
corrected 10-25-88); CD 1-1992, f. & cert. ef. 1-29-92; CD 10-1993, f. 5-5-93, cert. ef. 7-1-
93; DOC 20-1998, f. 9-22-98, cert. ef. 12-1-98; DOC 12-2001(Temp) f. & cert. ef. 6-20-01
thru 12-17-01; DOC 20-2001, f. & cert. ef. 12-17-01; DOC 4-2002(Temp), f. & cert. ef. 3-
25-02 thru 9-21-02; DOC 13-2002, f. 9-11-02 cert. ef. 9-20-02; DOC 5-2007(Temp), f. &
cert. ef. 8-1-07 thru 1-27-08; DOC 1-2008, f. & cert. ef. 1-25-08; DOC 17-2008, f. 7-18-08,
cert. ef. 7-21-08

Rule Caption: Placement of Inmates in Administrative Housing for
Purposes of Protective custody, Involuntary Protective Custody,
and Administrative Segregation.

Adm. Order No.: DOC 18-2008

Filed with Sec. of State: 7-18-2008

Certified to be Effective: 7-21-08

Notice Publication Date: 11-1-2007

Rules Adopted: 291-046-0014, 291-046-0100

Rules Amended: 291-046-0005, 291-046-0010, 291-046-0020, 291-
046-0025, 291-046-0030, 291-046-0035, 291-046-0040, 291-046-
0045, 291-046-0050, 291-046-0055, 291-046-0060, 291-046-0065,
291-046-0070, 291-046-0075, 291-046-0080, 291-046-0085, 291-
046-0090

Subject: Modifications of these rules are necessary to clarify and
update requirements for placing an inmate in administrative housing
for purposes of protective custody, involuntary protective custody and
administrative segregation, and to establish an administrative
review process for such placements. Inmates will not be assigned to
administrative housing for these purposes without review and
approval of the Special Population Management Committee.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-046-0005
Authority, Purpose and Policy

(1) The authority for this rule is granted to the Director of the
Department of Corrections in accordance with ORS 179.040, 423.020,
423.030 and 423.075.

(2) Purpose: The purpose of this rule is to provide a method to admin-
istratively house inmates in Department of Corrections facilities who:
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(a) Constitute a continuing or immediate threat to the safety, security,
and orderly operation of the facility; or

(b) Require protective custody.

(3) Policy: It is the policy of the Department of Corrections to admin-
istratively house those inmates in Department of Corrections facilities
whose notoriety, actions or threats jeopardize the safety, security, and order-

ly operation of the facility, staff, visitors or other inmates.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 28-1987, f. & ef. 6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-
2008, . 7-18-08, cert. ef. 7-21-08

291-046-0010
Definitions

(1) Administrative Housing: Housing separate and apart from the gen-
eral population, including facilities, rooms, or cells for inmates whose
actions, or threats jeopardize the safety, security, and orderly operation of
the facility, staff, visitors, or other inmates or for those inmates who require
protective custody and no other reasonable housing alternative is available.

(2) Administrative Hold: An involuntary or voluntary temporary
administrative housing assignment not to exceed 30 days by order of the
functional unit manager or designee only when he/she determines there is
sufficient evidence to believe immediate assignment is necessary to protect
the safety, security and orderly operation of the facility.

(3) Administrative Segregation: Administrative housing for those
inmates whose notoriety, actions, or threats jeopardize the safety, security,
and orderly operation of the facility, staff, visitors, or other inmates.

(4) Department of Corrections Facility: Any institution, facility, or
staff office, including the grounds, operated by the Department of
Corrections.

(5) Inmate: Any person under the supervision of Department of
Corrections who is not on parole, post-prison supervision, or probation sta-
tus.

(6) Officer in Charge: That person designated by the functional unit
manager to supervise the facility and make operational decisions in accor-
dance with rule or procedure during periods when the functional unit man-
ager or officer of the day are not readily available.

(7) Protective Custody: Administrative housing for those inmates who
consent in writing and for which no reasonable housing alternative is avail-
able or for those inmates who are considered by staff to require protective
custody but do not volunteer to sign consent for such placement.

(8) Reasonable Grounds: Information that is of such credibility that it
would induce a reasonably prudent person to use it in the conduct of their
serious affairs.

(9) Special Needs Inmate Evaluation Committee (SNIEC): An insti-
tution committee that reviews, evaluates, and manages the needs of special
population inmates housed in the custody of Department of Corrections
facilities.

(10) Special Population Management Committee (SPM): A commit-
tee that is composed of at least three department staff to include a repre-
sentative from Institution Operations, Behavioral Health Services, and the

Office of Population Management.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 28-1987, f. & ef. 6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-
2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0014
Administrative Hold

An inmate may be voluntarily or involuntarily assigned to adminis-
trative housing for a period not to exceed 30 days without a hearing. Any
assignment exceeding 30 days must follow the procedures outlined under
OAR 291-046-0020 (Voluntary Administrative Housing) or OAR 291-046-

0025 (Involuntary Administrative Housing).
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0020
Voluntary Administrative Housing

(1) An inmate may be voluntarily placed in protective custody for a
period in excess of 30 days without a hearing only when:

(a) He/she consents in writing;

(b) There is substantial evidence that protective custody is warranted
and such evidence is documented;

(c) There is no reasonable alternative available; and
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(d) The functional unit manager or designee authorizes such an
assignment.

(2) The voluntary housing packet for protective custody will contain
information as outlined in the Department’s policy on Administrative
Housing (40.3.3).

(3) Once the functional unit manager or designee has signed the vol-
untary assignment, the functional unit manager or designee will forward the
voluntary packet recommending assignments over 30 days to the SPM
Committee. Upon receipt of the voluntary packet, the SPM Committee will
review the information and determine which administrative housing unit

the inmate will be assigned.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0025
Involuntary Administrative Housing

(1) An inmate may be involuntarily placed in administrative segrega-
tion or protective custody for a period not to exceed 30 days by order of the
functional unit manager or designee only when he/she has sufficient evi-
dence to believe immediate assignment is necessary to protect the safety,
security, and orderly operation of the facility.

(2) An inmate may be involuntarily placed in administrative segrega-
tion or protective custody for a period in excess of 30 days only when infor-
mation verified through the hearing process, outlined in these rules, shows
the inmate to constitute an immediate and continuing threat to the safety,
security, and orderly operation of the facility.

(3) The involuntary administrative housing packet will contain infor-
mation as outlined in the Department’s policy on Administrative Housing
(40.3.3).

(4) Each inmate placed in involuntary administrative housing exceed-
ing 30 days will receive a hearing by a hearings officer. The hearing report
shall be processed and reviewed by the Institutions Administrator or
designee. If the factual allegations support placement in involuntary admin-
istrative segregation or protective custody, the packet will be forwarded to
the SPM Committee for placement. Upon receipt of the administrative
housing packet, the SPM Committee will review the information and deter-

mine which administrative housing unit the inmate will be assigned.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp). f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0030
Hearings Process

(1) Each inmate placed involuntarily in administrative housing will
receive a hearing as described below if the involuntary placement request
exceeds 30 days. The hearing shall occur within 30 days, if he/she is placed
in administrative housing without a hearing as permitted in OAR 291-046-
0025. It is the responsibility of each functional unit manager to notify the
hearings officer of the need for a hearing and to provide him/her with a
Request for Administrative Housing (CD1482) containing the allegations
justifying such action, including a recommendation for length of stay not to
exceed 180 days.

(2) The hearing shall be conducted by a hearings officer, or other per-
son trained in the hearings process, in the event the hearings officer is
unavailable.

(3) Prior to the hearing, the hearings officer shall review the involun-
tary housing assignment request to determine if there is sufficient evidence
to proceed with a hearing. If the request is not complete, it will be returned
to the functional unit manager for resubmission.

(4) The hearings officer shall not have participated in the case as a
charging, investigating, or reviewing officer. Further, no person shall serve
as a hearings officer who was a witness to the allegations or has personal
knowledge of any disputed material fact relating to the case being heard.

(5) The hearings officer may pose questions during the hearing.

(6) The evidence considered by the hearings officer will be of such
reliability as would be considered by reasonable persons in the conduct of
their serious affairs.

(a) When confidential informant testimony is submitted to the hear-
ings officer, the identity of the informant and the verbatim statement of the
informant shall be revealed to the hearings officer in writing, but shall
remain confidential.

(b) In order for the hearings officer to rely on the testimony of a con-
fidential informant, information must be submitted to the hearings officer
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from which the hearings officer can find that the informant is a person who
can be believed or that the information provided in the case at issue is truth-
ful.

(7) Behavioral Health Services staff will be notified when inmates
with either mental health or developmental disability issues are placed in
administrative housing or are scheduled for an involuntary administrative
housing hearing.

(8) At the conclusion of the hearing, the hearings officer will decide
whether the factual allegations support involuntary placement of the inmate
in administrative segregation or protective custody. The hearings officer
may postpone the rendering of a decision for a reasonable period of time,

not to exceed five days, for the purpose of reviewing the evidence.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0035
Findings

(1) No Justification: The hearings officer may find that the factual
allegations do not support involuntary placement in administrative segre-
gation or protective custody, in which case the hearings officer will recom-
mend that the inmate remain in general population status with all rights and
privileges of that status.

(a) The report shall be processed with final action subject to review
by the Institutions Administrator.

(b) The findings must be on the merits. Technical or clerical errors in
the writing or processing of the allegations shall not be grounds for a no jus-
tification finding, unless there is substantial prejudice to the inmate.

(2) Justification: The hearings officer may find the factual allegations
do support placement in administrative segregation or protective custody,
in which case the hearings officer will so inform the inmate, and recom-
mend that he/she be assigned to administrative housing for a specified peri-
od of time, as recommended by the functional unit manager, but not to
exceed 180 days. The report shall be processed and recorded with final

action subject to review by the Institutions Administrator.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 28-1987, f. & ef. 6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-
2008, £. 7-18-08, cert. ef. 7-21-08

291-046-0040
Inmate Rights

(1) Hearing: An inmate shall be entitled to a hearing when an invol-
untary request for administrative housing has been filed against him/her.

(2) Waiver of Hearing:

(a) An inmate may waive the right to a hearing. Waiver of the right
must be in writing or verbal and must be documented on the record. An
inmate’s refusal to attend the hearing will constitute a waiver.

(b) An inmate waiving his/her right to a hearing shall have his/her
case reviewed on its merits by the hearings officer in accordance with the
procedures outlined in this rule.

(3) Notice of Hearing:

(a) The inmate shall be given written notice of the hearing not less
than 24 hours prior to the hearing, unless the inmate consents to holding the
hearing within 24 hours after the involuntary request for administrative
housing has been served on the inmate.

(b) The notice shall include a copy of this rule (OAR 291-046).

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0045
Representation

(1) In all cases, the inmate is entitled to:

(a) Speak in his/her own behalf;

(b) Be present at all evidentiary stages of the hearing process, except
when the hearings officer finds that to have the charged inmate present
would present an immediate threat to the safety, security, and orderly oper-
ation of the facility. The reason(s) for the finding shall be part of the record.

(2) Assistance by an employee, inmate, or other person approved by
the hearings officer will be ordered upon a finding that assistance is neces-
sary based upon language barriers or competence and capacity of the
inmate to prepare a defense, to understand the allegations, or to understand
the rights available to him or her.
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Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 30-1997, f. 12-
19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0050
Investigation

(1) The inmate may request that an investigation be conducted.

(2) If an investigation is ordered, a designee of the hearings officer
shall conduct the investigation. No person shall serve as an investigator
who has participated in the case or who was a witness to the allegations or
has personal knowledge of any disputed material fact relating to the case
being heard.

(3) An investigation shall be conducted upon the inmate’s request, if
an investigation will assist in the resolution of the proceedings and the
information sought is within the ability of the facility to procure.

(4) The hearings officer may order an investigation on his/her own
motion.

(5) The hearings officer shall allow the inmate access to the results of
the investigation unless disclosure of the investigative results would con-

stitute a threat to the safety, security, and orderly operation of the facility.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 30-1997, f. 12-
19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0055
Testimony of Witnesses

The hearings officer shall direct the scheduling and taking of testi-
mony of witnesses at the hearing. Witnesses may include inmates, employ-
ees, or other persons. Testimony may be taken in person, by telephone, or
by written report or statement.

(1) The inmate may request that the hearings officer schedule wit-
nesses to present testimony at the hearing. The request must be submitted
to the hearings officer in writing in advance of the hearing, and include a
list of the person(s) the inmate requests be called to testify and the ques-
tions to be posed to each person. The hearings officer shall arrange for the
taking of testimony from such witnesses as properly requested by the
inmate, subject to the exclusions and restrictions provided in these rules.

(2) The inmate shall not have the right to cross examine or directly
pose questions to any witness.

(3) The hearings officer may limit testimony when it is cumulative or
irrelevant.

(4) The hearings officer may exclude a specific inmate or employee
witness upon finding that the witness’ testimony would not assist the hear-
ings officer in the resolution of the proceeding, or that the witness’ appear-
ance at the hearing would present an immediate undue risk to the safety,
security, and orderly operation of the facility. If a witness is excluded, the
reason(s) shall be made a part of the record.

(5) The hearings officer may exclude other persons as witnesses upon
finding that the witness’ testimony would not assist the hearings officer in
the resolution of the proceeding, or that the witness’ appearance at the hear-
ing would present an undue risk to the safety, security, and orderly opera-
tion of the facility. The reason(s) for exclusion shall be made part of the
record.

(6) Witnesses requested by the inmate may refuse to testify. Persons,
other than inmates or employees, requested as witnesses may refuse to
appear or testify.

(7) The hearings officer may, on his/her own motion, call witnesses to
testify.

(8) All questions which may assist in the resolution of the proceeding,
as determined by the hearings officer, shall be posed. The reason(s) for not

posing a question will be made part of the record.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0060
Documents/Physical Evidence

(1) The inmate may present documents and physical evidence during
the hearing, subject to the exclusion and restrictions provided in these rules.

(2) The reporting employee or other agents of the Department of
Corrections who are knowledgeable of the allegations may submit docu-
ments and physical evidence.

(3) The hearings officer may exclude documents and physical evi-
dence upon finding that such evidence would not assist in the resolution of
the proceeding, or that such evidence would present an undue risk to the
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safety, security, and orderly operation of the facility. The reason(s) for
exclusion shall be made part of the record.

(4) The hearings officer may classify documents and physical evi-
dence as confidential (and not disclose such evidence to the inmate) upon
finding that disclosure would present an undue risk to the safety, security,
and orderly operation of the facility. The reason(s) for classifying docu-
ments and physical evidence as confidential shall be made part of the

record.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 30-1997, f. 12-
19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0065
Postponement

(1) A hearing may be postponed by the hearings officer for good cause
and for reasonable periods of time.

(2) Good cause includes, but is not limited to:

(a) Preparation of defense;

(b) Illness or unavailability of the inmate charged;

(c) Gathering of additional evidence (e.g., calling of witnesses, gath-
ering of witnesses’ statements, investigation, acquisition of physical evi-
dence); or

(d) Avoiding interference with ongoing police investigation or pend-
ing prosecution.

(3) The reason(s) for the postponement shall be stated on the record.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08

291-046-0070
Hearing Record

(1) A verbatim recording of the hearing shall be made. Upon comple-
tion of the hearing, the hearings officer shall prepare a written hearing
record of the decision and the supporting reasons within seven days for
transmittal to the Institutions Administrator. The hearing decision shall be
documented in the Correctional Information System.

(2) The record of the formal hearing shall include:

(a) Request for Administrative Housing form (CD 1482);

(b) Notice of hearing and copy of this rule (OAR 291-046);

(c) Supporting documentation; and

(d) Preliminary Order, Conclusion, and Recommendation of hearings

officer.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 30-1997, f. 12-
19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

291-046-0075
Institutions Administrator’s Review

(1) The results of any hearing held to involuntarily place an inmate in
administrative housing will be reviewed and approved by the Institutions
Administrator or his/her designee.

(2) The Institutions Administrator or designee shall review the case,
using the hearing record described above, in terms of the following factors:

(a) Was there substantial compliance with this rule (OAR 291-046);

(b) Was the decision based on substantial evidence; and

(c) Was the assignment to administrative housing consistent with the
provisions of this rule (OAR 291-046).

(3) Within seven days of the receipt of the hearing record, the
Institutions Administrator or his/her designee shall review the document
and do one of the following:

(a) Affirm the recommendation;

(b) Modify the recommendation; or

(c) Reverse the recommendation.

(4) When the Institutions Administrator takes action to modify or
reverses a recommendation, he/she must state in writing, his/her reason(s)
and immediately notify the inmate, the hearings officer, and the functional

unit manager of his/her action and reason(s).
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-
08
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291-046-0080
Provision of Basic Services and Program

(1) Basic services and programs may be denied, or the manner in
which they are provided may differ from the manner in which programs or
services are provided to those in the general population, if their provision
in a routine manner would cause an immediate and continuing threat to the
safety, security, and orderly operation of the facility.

(2) The officer-in-immediate-charge may temporarily deny or with-
hold a basic service or program previously granted to an inmate in admin-
istrative housing if there are reasonable grounds to believe there is a threat
to the safety, security, and orderly operation of the facility. All such actions
must be reported to the functional unit manager and either affirmed or
denied by him/her the following work day. No basic program or service will
be permanently withheld without the expressed approval of the functional
unit manager.

(3) At the discretion of the functional unit manager, inmates in admin-
istrative housing may not be permitted out of their assigned cell or room
except when in actual custody of an employee. Restraints may be used at
the discretion of the functional unit manager.

(4) Inmates in administrative housing will be given basic visiting sta-
tus in accordance with the Department of Corrections rule on Visiting

(Inmate) (OAR 291-127).
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp). f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 28-1987, f. & ef. 6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-
2008, . 7-18-08, cert. ef. 7-21-08

291-046-0085
Administrative Housing Release

(1) Voluntary Assignment: Inmates who voluntarily requested to be
assigned to administrative housing will be reassigned to the general popu-
lation upon request, but only after staff have had adequate time to deter-
mine proper placement and transfer to general population.

(2) Involuntary Assignment: Inmates involuntarily assigned to admin-
istrative segregation or protective custody will be reassigned to the general
population once their involuntary timeframe has been completed, but the

assignment shall not exceed 180 days without due process.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, f. & ef. 5-30-80; CD 47-1985, f. & ef.
8-16-85; CD 28-1987, f. & ef. 6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-
2008, . 7-18-08, cert. ef. 7-21-08

291-046-0090
Situational Reviews

(1) Inmates assigned to administrative housing shall remain so
assigned for only the shortest length of time necessary to achieve the pur-
pose for which the assignment was prescribed. A review of all inmates’ sta-
tus will be made every 30 days by the institution Special Needs Inmate
Evaluation Committee (SNIEC).

(2) An employee in administrative housing may initiate a request for
an inmate requesting psychological intervention. All requests will be

referred to Behavioral Health Services.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 7-1980(Temp), f. & ef. 4-1-80; CD 19-1980, . & ef. 5-30-80; CD 28-1987, f. & ef.
6-5-87; CD 30-1997, f. 12-19-97, cert. ef. 1-1-98; DOC 18-2008, f. 7-18-08, cert. ef. 7-21-08

Rule Caption: Use of Electronic Immobility Devices and Specialty
Impact Munitions in Use of Force Situations.

Adm. Order No.: DOC 19-2008

Filed with Sec. of State: 8-7-2008

Certified to be Effective: 8-7-08

Notice Publication Date: 8-1-2007

Rules Amended: 291-013-0010,291-013-0070, 291-013-0100, 291-
013-0104, 291-013-0110, 291-013-0205, 291-013-0206, 291-013-
0215

Subject: These rules modifications are necessary to clarify proper
deployment and use of electronic immobilizing devices and specialty
impact munitions in use of force situations. This includes use of the
taser and pepperball launching systems. Other amendments are nec-
essary to update terminology for the custody classification level of
inmates.

Rules Coordinator: Janet R. Worley —(503) 945-0933
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291-013-0010
Definitions

(1) Carotid Hold: Application of a hold to the neck that restricts
deoxygenated blood leaving the brain, which may result in the person to
whom it is applied becoming unconscious.

(2) Chemical Agents: Chemical compounds that when deployed are
designed to cause sufficient physiological effect to stop, control or tem-
porarily immobilize an individual. Chemical agents are commonly referred
to as CS (orthochlorobenzylidene malononitrile), CN (2-choloracetophe-
none) and OC (Oleoresin Capsicum).

(3) Choke Hold: Application of physical pressure applied directly to
the neck area to restrict air from entering the lungs.

(4) Co-Located Minimum Security Facility/Level 2: A minimum
security facility on the grounds of a medium or higher security facility, but
not within the fenced perimeter of this higher security facility.

(5) Corporal Punishment: The use of physical force for the purpose of
punishment.

(6) Department of Corrections Facility: Any institution, facility or
staff office, including the grounds, operated by the Department of
Corrections.

(7) Electronic Control Devices: Security equipment designed to stop,
control or temporarily immobilize through the use of high voltage, low
amperage electric shock.

(8) Excessive Force: A type or amount of force beyond that which is
reasonably necessary to control the situation and achieve the correctional
objective; or the continued use of force after it is no longer reasonably nec-
essary.

(9) Functional Unit Manager: Any person within the Department of
Corrections who reports to either the Director, an Assistant Director or
administrator and has responsibility for delivery of program services or
coordination of program operations.

(10) Hogtie Method: Binding a person’s wrists and ankles together
behind the back while in a prone position.

(11) Less Lethal Force: Systems that are explicitly designed and pri-
marily employed so as to incapacitate while minimizing fatalities or per-
manent injury.

(12) Lethal Force: Physical force that has substantial risk of causing
death.

(13) Level of Force: The type of force employed, amount of that type
of force employed, and the circumstances within which the force is
employed.

(14) Medium or Higher Security Facility/Level 3 or Higher: A medi-
um or higher security facility may house multiple custody classifications of
inmates within its secure perimeter, including minimum/Level 1 and 2 cus-
tody inmates. Medium or higher security facilities will treat all inmates as
if they are classified medium/Level 3 or higher custody.

(15) Officer-in-Charge: That person designated by the functional unit
manager to supervise and make operational decisions in accordance with
department policy, rule or procedure during periods when the functional
unit manager or officer-of-the-day is not readily available.

(16) Physical Force: The use of hands, other parts of the body, objects,
instruments, chemical devices, electronic devices, firearms or other physi-
cal methods used to restrain, subdue, control, intimidate or to compel per-
sons to act in a particular way, or to stop acting in a particular way.

(17) Planned Use of Force: The use of force in situations where time
and circumstances allow for consultation and approval with higher ranking
employees, and where there is some opportunity to plan the actual use of
force.

(18) Prone Restraint: The process of placing an individual “face-
down” upon a surface and then securing or limiting the movement of the
arms, legs, or trunk from that surface.

(19) Reactive Use of Force: The use of force in situations where time
and circumstances do not permit approval by higher ranking employees, or
consultation or planning.

(20) Reasonable Force: The use of physical force to achieve a legiti-
mate correctional objective, where the type and amount of force are con-
sistent with the situation and the objective to be achieved; and where alter-
natives to physical force are unavailable or ineffective; and where the force
used is the minimum necessary to control the situation.

(21) Restraint Chair: A restraining device that allows for a person to
sit upright in a chair that is designed to immobilize the person’s arms and
legs. In addition, the device provides for protection of the head for the per-
son being restrained.

(22) Secure Custody: Custody exercised upon a person under the
jurisdiction of the Department of Corrections by means of physical con-
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finement within a facility of the Department of Corrections, or direct phys-
ical supervision of a person with or without use of restraints while outside
a Department of Corrections facility.

(23) Security Equipment: Firearms, ammunition, batons, chemical
agents, security restraints, electronic immobilizing devices, and similar
devices.

(24) Security Restraints: Handcuffs, temporary cuffs, leg irons, belly
chains, restraining chairs, and other similar equipment designed to restrict
and control the person’s movement from injuring himself/herself, others,
and escape.

(25) Serious Physical Injury: Physical injury which creates a substan-
tial risk of death or which causes serious and protracted disfigurement, pro-
tracted impairment of health, or protracted loss or impairment of the func-
tion of any bodily organ.

(26) Show of Force: A demonstration of the current ability to use
force, such as the massing of officers or tactical squads.

(27) Stand Alone Minimum Security Facility: A minimum security
facility that is not on the grounds of a medium or higher security facility.

(28) Specialty Impact Munitions: Munitions designed to incapacitate,
distract, and control a subject with less likelihood of life threatening injury.

(29) Therapeutic Restraints: A type of restraint applied to an inmate
for medical or mental health purposes, and designed to limit an inmate’s
movement. The kinds of restraints that may be used for therapeutic purpos-
es include, but are not limited to, leather, rubber or canvas restraints for the
arms, legs and upper torso.

(30) Use of Force: Any situation in which an employee uses physical
force against an inmate or other person, except those situations in which
security restraints are used in a standard manner for arrest, escort, or trans-

port, or in which therapeutic restraints are used.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 35-1978, f. 11-9-78, ef. 11-13-78; CD 7-1982(Temp), f. & ef. 1-29-82; CD 12-
1982, f. & ef. 3-19-82; CD 3-1983, f. & ef. 1-20-83; CD 40-1985, f. & ef. 8-16-85; CD 42-
1986, f. & ef. 10-17-86; CD 26-1987, f. & ef. 6-5-87; CD 12-1988, f. & cert. ef. 9-30-88; CD
21-1988(Temp), f. & cert. ef. 12-30-88; CD 9-1989, f. & cert. ef. 6-20-89; CD 20-1991, f. &
cert. ef. 8-28-91; CD 3-1995, f. & cert. ef. 1-19-95; CD 20-1995, f. 10-26-95, cert. ef. 11-1-
95; DOC 14-1998, f. & cert. ef. 6-18-98; DOC 3-2004(Temp), f. & cert. ef. 1-27-04 thru 7-
25-04; Administrative correction 8-19-04; DOC 15-2004, f. & cert. ef. 11-2-04; DOC 19-
2008, f. & cert. ef. 8-7-08

291-013-0070
Planned Use of Force

(1) The functional unit manager or designee will be contacted for
authorization of the planned use of force involving firearms, batons, water
hoses, electronic control devices, specialty impact munitions, and chemical
agents other than aerosol sprays.

(2) Any planned use of force shall be carried out under the personal
direction of supervisory or higher level staff, and only after consultation
with and approval of the officer-in-charge. The officer-in-charge may be
present when the use of force is employed if there is no anticipated danger
of becoming a hostage.

(a) Chemical agents, electronic control device, baton, water force, or
specialty impact munitions may be used prior to the arrival of the supervis-
ing employee if immediate use is essential to prevent and/or control death,
serious injury, major disturbance or substantial destruction of property.

(b) If an employee is assaulted, he/she will not participate in a
planned use of force, unless no other option is available; e.g., no other
employees are readily available to participate in the planned use of force.

(3) A health care professional shall be contacted, if on duty at the
facility, prior to the planned use of force to ensure medical assistance is
readily available, if necessary, and to evaluate the inmate if he/she is med-
ically high risk.

(4) If the inmate has a known history of mental health concerns, a
mental health professional shall be contacted and consulted, if on duty at
the facility, prior to the planned use of force to ensure mental health assis-
tance is readily available, if necessary.

(5) Every planned use of force situation shall be videotaped provided
that time and circumstances permit.

(a) The video recording should include a briefing, the use of force
incident, and debriefing. The video recording should not be stopped during
the use of force incident.

(b) The original video recording and will be stored by the functional
unit for three years from the date of the incident, or the time stored will be
extended until the resolution of pending or actual litigation, or as otherwise
directed by the department’s legal counsel. A back-up video recording will
be made and sent to Inspections Division. Inspections will store the back-
up tape for a period of three years. Back-up tapes will be returned to the
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originating facility for disposition. A use of force video recording may be
released with the approval of the functional unit manager or designee.
(6) The commander shall authorize the type and amount of force used

during any declared emergency at a facility except for reactive use of force.
Stat. Auth.: ORS 179.040, 423.020.423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; CD 20-1995, f. 10-26-95, cert. ef. 11-1-95; DOC 14-
1998, f. & cert. ef. 6-18-98, Renumbered from 291-013-0125; DOC 15-2004, f. & cert. ef.
11-2-04; DOC 19-2008, f. & cert. ef. 8-7-08

291-013-0100
Lethal Force

(1) Employees shall consider every reasonable means of control
before resorting to the use of lethal force.

(2) Use of Lethal Force in Medium/Level 3 or Higher Security
Facilities: Lethal force may be used when and to the extent that an employ-
ee reasonably believes it necessary:

(a) To prevent imminent serious bodily injury or death to one’s self or
another person.

(b) To prevent escape by an inmate from secure custody, whether
inside or outside the secure perimeter of a Department of Corrections facil-
ity while the inmate is on department grounds.

(c) To prevent or stop a riot or other group disturbance by inmates
where there is reason to believe an inmate poses a threat of escape or immi-
nent serious bodily injury or death to another person.

(d) To prevent an unauthorized person(s) or motor vehicle(s) from
attempting to breach the secure perimeter of a Department of Corrections
facility in order to assist in an escape or insurrection by an inmate(s).

(e) To prevent or stop extensive damage to property if, and only if;, its
loss or destruction would lead directly to escape or imminent serious bodi-
ly injury or death to another person.

(f) To prevent or stop an inmate or other person from setting or
spreading fire to or within a building within the secure perimeter of a
Department of Corrections facility, where there is reason to believe the fire
poses a threat of serious bodily injury or death to another person.

(3) Any inmate moving toward an unauthorized motor vehicle or air-
borne craft, whether inside or outside the secure perimeter of the facility,
shall be considered to be a potential escape attempt. Shots shall not be fired
at an airborne craft in a flight over the perimeter, landing, on the ground, or
taking off from the facility except in self defense to one’s self or another
person where the situation is a clear and immediate threat to life.

(4) Use of Lethal Force in Stand Alone Minimum Security
Facilities/Level 2: Lethal force may not be used to prevent the escape of an
inmate from a stand alone minimum security facility.

(5) Use of Lethal Force in Co-Located Minimum Security
Facilities/Level 2: Lethal force may not be used to prevent the escape of an
inmate from a co-located minimum security facility if the staff member
knows the inmate is classified as minimum custody.

(6) Use of lethal force in community situations; e.g., transport of an
inmate, supervision of outside work crews, is covered under OAR 291-013-

0215.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; DOC 14-1998, f. & cert. ef. 6-18-98, Renumbered
from 291-013-0155; DOC 3-2004(Temp), f. & cert. ef. 1-27-04 thru 7-25-04; Administrative
correction 8-19-04; Renumbered from 291-013-0090; DOC 15-2004, f. & cert. ef. 11-2-04;
DOC 14-2005, f. 10-14-05, cert. ef. 10-24-05; DOC 19-2008, f. & cert. ef. 8-7-08

291-013-0104
Security Equipment

(1) General Provisions:

(a) The Chief of Security will review all security equipment. The
Director or designee shall approve all security equipment before it is issued
and used as department authorized security equipment.

(b) Only department authorized and/or issued equipment shall be used
to apply physical force to individuals.

(c) Security equipment shall not be issued to or used by an employee
who has not been trained in the proper use of such devices.

(d) The above three sections (a)—(c) apply to all use of force incidents
except for situations that require reactive use of force where there is a clear
and imminent threat of death or great bodily injury, and where there is no
other reasonable alternative.

(e) The storage and use of security equipment will be authorized by
the Director through the appropriate functional unit manager.

(2) Security Restraints — General Use of Restraints:

(a) Security restraints are authorized to restrict, immobilize and con-
trol the movement of an inmate.
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(b) The standard routine use of security restraints for escort or trans-
portation of an inmate is not a use of force within the context of these rules.
Situations in which an inmate has refused to be placed in security restraints,
or has resisted after being placed in restraints are considered use of force
within the context of these rules.

(3) Restricting Movement:

(a) Security restraints may be used to restrain an inmate with the
express approval of the officer-in-charge, upon a demonstration that the
inmate is out of control and engaged in behavior which, if unrestrained
could:

(A) Result in significant destruction of property;

(B) Constitute a serious health or injury hazard to the inmate or oth-
ers; or

(C) Escalate into a serious disturbance.

(b) Security restraints used to restrain an out-of-control inmate shall
be terminated when the inmate has demonstrated behavior which would not
result in the above three sections (A)—(C).

(c) Placing an inmate in security restraints or a restraint chair shall be
considered a use of force within the context of these rules, except when
placing an inmate in handcuffs/restraints for transportation or escort.

(d) Security restraints will not be placed around the neck or head, nor
in any manner that restricts blood circulation or breathing.

(e) The hogtie method will not be used as a security restraint.

(f) Employees in general shall ensure that unnecessary pressure is not
placed on the inmate’s chest, back or neck while applying restraints.
Employees shall maintain close observation of a restrained inmate in order
to detect breathing difficulties and/or loss of consciousness.

(g) While using the prone restraint position when the correctional
objective is met the inmate should be placed on his/her side or moved into
a sitting position as soon as feasible. Employees will assess the inmate’s
physical condition.

(h) Restrained inmates will never be transported on their stomach.

(i) An employee shall check at least every 30 minutes and verify secu-
rity restraints are not causing obvious injury or an obvious medical problem
when an inmate has been placed in restraints as a result of a use of force sit-
uation. Each check of the restraints will be documented. A copy of the doc-
umentation shall accompany the unusual incident report.

(j) The officer-in-charge shall evaluate the need to restrain an out-of-
control inmate every two hours with written documentation for the rea-
son(s) to continue or discontinue security restraints or restraint chair. The
documentation shall accompany the use-of-force review documentation.

(k) The officer-in-charge will notify a health care professional as soon
as feasible, but not later than four hours from the application of security
restraints or restraint chair.

(1) The health care professional, when notified, will perform the fol-
lowing:

(A) Evaluate the inmate’s condition to verify the security restraints
are not causing injury or an obvious medical problem;

(B) Evaluate the inmate’s mental status and notify a qualified mental
health professional, if necessary;

(C) Consider treatment or intervention as an alternative, or in con-
junction with security restraints;

(D) Document the results of the evaluation; and

(E) Physically re-evaluate sections (A)—(D) above every two hours.

(m) Use of security restraints or restraint chair to restrain an out-of-
control inmate will be documented and reported by the officer-in-charge to
the functional unit manager or designee. The documentation shall accom-
pany the use of force review documentation.

(n) Continued use of security restraints applied for a time period
longer than eight hours, and every eight hours thereafter, shall require the
written approval of the functional unit manager or designee in addition to
the requirements of sections (j), (k), and (1) above.

(0) Continued use of the restraint chair for a time period longer than
two hours, and every two hours thereafter, shall require the written or ver-
bal approval of the functional unit manager or designee in addition to the
requirements of sections (j), (k), and (1) above.

(p) Continued use of the restraint chair for a time period longer than
two hours, and every two hours thereafter, during the transporting of an
inmate shall require the verbal approval of the functional unit manager or
designee.

(A) The officer-in-charge of the transport shall ensure that observa-
tion of the inmate is maintained and documented on the Trip
Documentation Sheet every 30 minutes. The officer-in-charge shall ensure
that the inmate is evaluated by a health care professional once the final des-
tination is reached.
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(B) Placing an inmate in the restraint chair shall be considered a use
of force within the context of these rules, except when the restraint chair is
being utilized as additional seating for inmates during transfers.

(q) Therapeutic Restraints: The documentation, application and use of
therapeutic restraints will not be considered a use of force situation, but
shall be in accordance with the department’s rule on Therapeutic Restraints
(OAR 291-071). Therapeutic restraints will be:

(A) Applied to an inmate only for medical or mental health treatment
to limit the inmate’s movement; and

(B) Applied to an inmate only upon the documented verbal or written
order of a physician, except in the absence of a physician, a registered nurse
may authorize the application of therapeutic restraints for a period not to
exceed one hour.

(4) Chemical Agents, Electronic Control Devices, Batons, Water
Force and Specialty Impact Munitions:

(a) The use of chemical agents other than aerosol spray, electronic
control devices, batons, water force, and specialty impact munitions shall
be authorized only by the functional unit manager or designee. The decision
to use chemical agents, electronic control devices, batons, water force and
specialty impact munitions shall be based on the level of force that, in the
judgment of the functional unit manager or designee, is most likely to
resolve the situation with the least amount of injury to all parties involved.

(b) The use of chemical agents, electronic control devices, batons,
water force and specialty impact munitions may be used to subdue an
inmate when the level of physical hands-on force required to subdue the
inmate would potentially subject the employee, inmate or others to greater
injury than would be incurred through the use of this security equipment.

(5) Use of Chemical Agents (OC, Pava, CN, or CS):

(a) The amount and type of chemical agent used and the means of dis-
persal shall be limited to that necessary to achieve the correctional objec-
tive and be used in accordance with the manufacturer’s instructions and
departmental training.

(b) Prior to the use of any chemical agent, and where time and cir-
cumstances permit, the inmate against whom it is directed shall be warned
chemical agents will be used.

(c) If possible, a chemical agent shall not be used against an inmate
known to suffer cardio-vascular, convulsive or respiratory ailments.

(d) An employee recently assaulted by an inmate shall not approve or
apply chemical agents to the particular inmate, unless there is no reasonable
alternative.

(e) An inmate shall not be restrained or held for the sole purpose of
rendering him/her a more stationary target for a chemical agent. If chemi-
cal agents are administered to a handcuffed inmate, staff shall document the
reason why the removal of the handcuffs was not feasible.

(f) Those affected by a chemical agent shall be permitted to wash their
face, eyes and other exposed skin areas, as soon as possible after the chem-
ical agent has been used.

(g) Those affected by a chemical agent in a closed area shall be per-
mitted to move to an uncontaminated area as soon as possible after the
chemical agent has been used.

(h) Clothing exposed to a chemical agent shall be removed as soon as
feasible and clean clothing made immediately available.

(i) An employee(s) or inmate(s) affected by a chemical agent shall be
examined by a health care professional as soon as feasible after the chemi-
cal agent has been used.

(j) An inmate(s) receiving an application of a chemical agent shall be
under continuous staff observation for the first ten minutes.

(A) The inmate shall then be observed approximately every ten min-
utes for the first 30 minutes after receiving the application of a chemical
agent.

(B) All observations shall be documented with a date and time refer-
ence.

(C) The documentation shall accompany the use of force review doc-
umentation.

(6) Use of Electronic Control Devices:

(a) Electronic control devices authorized by the department include
hand-held devices which include the nova spirit and taser X26 and M26,
electronic shield, and electronic restraint belt.

(b) Medical Considerations:

(A) As soon as feasible following each use of an electronic control
device, the inmate shall be afforded medical examination and treatment.

(B) The taser shall not be deployed if there is knowledge that the
inmate is pregnant.

(C) If the taser probes penetrate the skin, they shall be removed when
the inmate is under control. Medical staff, if on duty at the facility, shall
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remove the probes. Trained security staff may remove the probes if medical
staff are not available.

(D) If probes are embedded in soft tissue areas such as the head, neck,
face and groin removal shall be done by medical staff only.

(c) Electronic control devices will not be used in conjunction with
aerosol propelled chemical agents.

(d) Prior to the deployment of the taser, the supervisor and person
assigned to be the operator of the taser, shall have attended the approved
departmental training on the operation and protocol associated with the use
of the taser.

(7) Use of Specialty Impact Weapons:

(a) Specialty impact munitions are intended as a less lethal alternative
to the use of deadly force. Use of specialty impact munitions shall be
authorized by the functional unit manager or designee prior to deployment.

(b) After each use of specialty impact munitions, exposed inmates
shall be examined by Health Services personnel.

(c) Pepperball Launching Systems (PLS) is an authorized delivery
system and is intended for the dispersal of approved projectiles.

(d) The PLS shall only be deployed by employees trained in their use
and effects. The number of projectiles deployed will be limited to the least
amount of rounds necessary to meet the correctional objective. The PLS
may be used as a specialty impact weapon or used to deploy chemical
agents where the use of aerosol type agents would not be effective.

(e) The following are approved projectiles for use with the PLS con-
sistent with departmental training:

(A) Pava projectiles;

(B) Inert direct impact pain compliance rounds to include inert, water
and marking projectiles.

(C) Glass shattering projectiles which may only be deployed by a tac-
tical squad and are not intended for use on humans.

(f) An inmate shall not be restrained or held for the sole purpose of
rendering him/her a more stationary target for use of the PLS. If the PLS
are administered to a handcuffed inmate, staff shall document the reason
why the removal of the handcuffs was not feasible.

(g) Prior to the deployment of the PLS, the supervisor and person
assigned to be the operator of the launcher, shall have attended the approved
departmental training on the operation and protocol associated with the use
of the launcher.

(8) Firearms:

(a) The functional unit manager or designee will authorize the loca-
tion and carrying of a department issued firearm on the grounds of a facil-
ity.

(b) A Transportation Unit officer or facility correctional officer may
carry a firearm in the performance of his/her duties as authorized by the
functional unit manager/designee and in accordance with the department
policy.

(c) Prior to resorting to the use of firearms against an inmate or other
persons, time and circumstances permitting, an employee shall first issue an
appropriate warning to the inmate or other person in a readily understand-
able fashion. An appropriate warning may include, but is not limited to, one
or more of the following:

(A) Shouting;

(B) Blowing a whistle;

(C) Hand signals; or

(D) Firing a warning shot.

(d) The discharge of a firearm will be handled in accordance with the
departmental policy. The State Police or local law enforcement officials
shall be notified to investigate any discharge of a firearm except for train-
ing or accidental discharge where injury or significant property damage has
not occurred. The external law enforcement investigation shall be separate
from the full review.

(e) Any employee involved in the discharge of a firearm in a situation
on duty shall immediately report the incident to the officer-in-charge. The
employee shall follow the department’s policy on Critical Incident.

(f) A warning shot is the least preferred method of warning. It should
be used only in situations where other warning methods are not practical or
effective, and when there is a target that is sufficiently large to minimize the
risk of harm to others from a missed shot or ricochet.

(g) Time and circumstances permitting, an employee shall attempt to
warn an inmate that is observed to be:

(A) Entering or inside a restricted security perimeter zone;

(B) Tampering with or cutting security perimeter equipment or
fence/wall;

(C) On or climbing a security fence/wall;
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(D) Moving toward any motor vehicle or airborne craft in an obvious
attempt to escape;

(E) Engaged in any other behavior that is a clear or obvious attempt
to escape; or

(F) Engaged in any behavior that poses serious bodily injury or death
to oneself or another person.

Stat. Auth.: ORS 179.040, 423.020.423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020 & 423.075

Hist.: DOC 14-1998, f. & cert. ef. 6-18-98; Renumbered from 291-013-0090, DOC 15-2004,

f. & cert. ef. 11-2-04; DOC 14-2005, f. 10-14-05, cert. ef. 10-24-05; DOC 19-2008, f. & cert.

ef. 8-7-08

291-013-0110
Bloodborne Pathogens

When a person has been exposed to blood or body fluid resulting from
the use of force, standard universal precautions shall be implemented as

described in the department’s policy on Bloodborne Pathogens, (20.6.7).
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; DOC 14-1998, f. & cert. ef. 6-18-98, Renumbered
from 291-013-0075; DOC 19-2008, f. & cert. ef. 8-7-08

291-013-0205
Chemical Agents

(1) Authorization to carry a chemical agent shall be authorized by the
functional unit manager if a chemical agent is authorized.

(2) Authorization to carry department issued chemical agents shall be
limited to the performance of official duties.

(3) Employees authorized to carry a chemical agent shall carry the
chemical agent whenever:

(a) Protective body armor is worn; or

(b) A firearm is carried.

(4) An employee shall only discharge a chemical agent for the fol-
lowing:

(a) To defend himself/herself or another person from an animal attack.

(b) To defend himself/herself or another person from imminent dan-
ger.

(c) To enforce a valid order(s) to an inmate to submit to the applica-

tion of restraints.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 3-1995, f. & cert. ef. 1-19-95; DOC 14-1998, f. & cert. ef. 6-18-98; DOC 15-2004,
f. & cert. ef. 11-2-04; DOC 19-2008, f. & cert. ef. 8-7-08

291-013-0206
Electronic Control Devices

(1) Authorized electronic control devices authorized by the depart-
ment include hand held devices which includes the nova spirit and taser
X26 and M26, electronic shield, and electronic restraint belt.

(2) Use of the electronic restraint belt or taser for court appearances
or transportation will be approved by the functional unit manager or
designee.

(3) Medical Considerations:

(a) As soon as feasible following each use of an electronic control
device, the inmate shall be afforded medical examination and treatment.

(b) The taser shall not be deployed if there is knowledge that the
inmate is pregnant.

(c) If the taser probes penetrate the skin, they shall be removed when
the inmate is under control by medical staff if feasible. Trained security
staff may remove the probes if medical staff are not available.

(d) If probes are embedded in soft tissue areas such as the head, neck,
face and groin removal shall be done by medical staff only.

(4) Electronic control devices will not be used in conjunction with

aerosol propelled chemical agents.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 15-2004, f. & cert. ef. 11-2-04; DOC 19-2008, f. & cert. ef. 8-7-08

291-013-0215
Lethal Force

(1) Employees shall consider every reasonable means of control
before resorting to the use of lethal force.

(2) Use of Lethal Force During Transporting of Inmates: An employ-
ee may use lethal force when transporting an inmate(s) to the extent that an
employee reasonably believes it necessary to:

(a) Prevent imminent serious bodily injury or death to the employee
or another person.

(b) Prevent the escape of an inmate classified as medium cus-
tody/Level 3 or higher, of if the inmate is classified as minimum cus-
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tody/Level 1 and 2 and is being transported with another inmate(s) who has
been classified as medium custody Level 3 or higher.

(3) Use of Lethal Force When Supervising Minimum/Level 1 and 2
Custody Inmates Engaged in Work Crews or Other Approved Activities in
the Community: Supervisors of minimum/Level 1 and 2 custody inmates
engaged in work crews or other authorized activities in the community are
not authorized to use lethal force to prevent an escape. Lethal force may be
used to prevent imminent serious bodily injury or death to the supervisor or
another person.

(4) Prior to resorting to the use of lethal force against an inmate or
other person, if feasible, the employee shall give a verbal warning from the
imminent use of lethal force.

(5) A warning shot will not be used in the community before the use
of lethal force. Other practical warning methods will be used, if time and
circumstances permit, before using lethal force.

(6) Firearms will not be fired at or from a moving vehicle or airborne
craft, except in self defense or defense of another from the imminent use of
lethal force.

(7) Firearms will not be used if innocent people are in the line of fire.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: CD 3-1995, f. & cert. ef. 1-19-95; DOC 14-1998, f. & cert. ef. 6-18-98; DOC 3-
2004(Temp), f. & cert. ef. 1-27-04 thru 7-25-04; Administrative correction 8-19-04; DOC 15-
2004, f. & cert. ef. 11-2-04; DOC 19-2008, f. & cert. ef. 8-7-08

ecccccccoe

Rule Caption: Suicide Prevention of Inmates to Correctional
Facilities.

Adm. Order No.: DOC 20-2008

Filed with Sec. of State: 8-14-2008

Certified to be Effective: 8-14-08

Notice Publication Date: 3-1-2008

Rules Adopted: 291-076-0040

Rules Amended: 291-076-0020, 291-076-0030

Subject: These rule modifications are necessary to update Depart-
ment policy and processes to more effectively manage the inmate
population with mental health issues. These modifications provide
greater response to and assessment of incidents when an inmate has
exhibited behavior of suicide warning signs or has attempted suicide.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-076-0020
Definitions

(1) Behavioral Health Services (BHS): A unit of ODOC Health
Services with primary responsibility for the assessment and treatment of
inmates with mental illness and developmental disabilities.

(2) Mental Health Provider: Any person employed by the Department
or engaged by contract with the Department for the explicit purpose of pro-
viding mental health services.

(3) Suicide Assessment: A brief but formal assessment of mental sta-
tus conducted by a mental health provider or a registered nurse in consul-
tation with a mental health provider, concluding with a judged level of sui-
cidal risk.

(4) Suicide Attempt: Any self-injury requiring significant medical
intervention as determined by a mental health provider

(5) Suicide Close Observation: In moderate risk situations, unob-
structed visual observation of the inmate is required at staggered intervals,
not to exceed 15 minutes, with recorded observation within each 15 minute
interval.

(6) Suicide Warning Signs: The following list provides some of the
indicators of suicide potential:

(a) Talk of suicide, threats of suicide;

(b) Extreme sadness or crying;

(c) Apathy, loss of interest in all or almost all people and activities;

(d) Loss of appetite or weight;

(e) Walking or completing tasks at an unusually slow speed;

(f) Difficulty concentrating or thinking;

(g) Sleep disturbances;

(h) Emotional flatness; seems numb, non-reactive;

(i) Difficulty carrying out routine tasks; e.g., eating, dressing, etc.;

(j) Tension and agitation; inability to relax of sit still, pacing, hand
wringing;

(k) Withdrawal, silent, uncommunicative;

(1) Pessimistic attitude about the future;

(m) Emotional outbursts, sudden expression of anger for no apparent
reason; or
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(n) Feeling of hopelessness and helplessness.
(7) Suicide Watch: In high risk situations, continuous and unobstruct-
ed one-to-one view of the inmate is required at all times with recorded

observation within each 15-minute interval.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 4-1997, f. & cert. ef. 2-12-97; DOC 23-2000, f. & cert. ef. 11-6-00; DOC 20-2008,
f. & cert. ef. 8-14-08

291-076-0030
Procedures

(1) Identification: All new admissions to the Department of
Corrections will receive a mental health screening interview as part of the
intake process. The mental health screening will include mental health his-
tory, suicide potential, evidence of psychosis, or other acute mental health
emergency.

(2) Training: All employees having direct inmate contact will receive
suicide prevention training.

(a) Suicide warning signs, prevention strategies, and response proce-
dures will be present in New Employee Orientation (NEO) and in annual
in-service training.

(b) Suicide prevention training curriculum will be approved by the
Administrator of Behavioral Health Services.

(c) Additional training is required of staff on special housing units
where mentally ill or suicidal risk inmates are concentrated.

(3) Referral: Inmates with significant potential for self harm or who
are displaying suicide warning signs should be referred to Behavioral
Health Services for evaluation.

(4) Assessment: Any Department staff, upon concluding that suffi-
cient suicide warning signs are present to merit concern, should immedi-
ately notify a registered nurse or mental health provider. A mental health
provider or registered nurse in consultation with a mental health provider
will determine if suicide risk is present.

(a) When an inmate is placed on suicide watch or suicide close obser-
vation, the inmate should be reassessed by a registered nurse every four
hours and by a mental health provider within 24 hours, in person or by
phone, and once every 24-hour period thereafter.

(b) At those facilities without 24-hour nursing coverage, a suicide
assessment will be completed every four hours when nursing staff are on
duty, as well as at the end of the last shift and the beginning of the next shift.
During the interim, specific written instructions shall be given to the offi-
cer-in-charge regarding what actions should be taken if the inmate’s mental
status appears to deteriorate, or if any acts of self-destruction are carried
out.

(c) All suicide assessment, reassessments, inmate responses, as well
as any written instructions which are given to the officer-in-charge, will be
documented in the inmate’s Health Services file.

(5) Monitoring — Suicide Watch (high risk): The officer-in-charge
shall be responsible for placing an inmate on suicide watch based on the
instruction from a mental health provider or registered nurse in consultation
with a mental health provider. The officer-in-charge may initiate a suicide
watch until a registered nurse or mental health provider arrives.

(a) An inmate on suicide watch shall be under continuous and unob-
structed one-to-one observation at all times.

(b) When an inmate is placed on suicide watch, the officer-in-charge
shall remove any items that pose a threat to self-harm from the inmate’s liv-
ing area based on the instruction from a mental health provider or a regis-
tered nurse in consultation with a mental health provider.

(c) Any inmate placed on suicide watch will be continued in this sta-
tus until a mental health provider, or a registered nurse in consultation with
a mental health provider, determines that the suicide watch is no longer nec-
essary, and has notified the officer-in-charge. The officer-in-charge will
then order the suicide watch discontinued and property will be returned as
instructed.

(d) If the mental health provider decides to maintain an inmate on sui-
cide watch past 48 hours, the officer-in-charge will be notified and arrange-
ments will be made for the transportation of the inmate to the nearest
Mental Health Infirmary. It is the responsibility of the mental health
provider to communicate to the Mental Health Infirmary receiving staff of
the impending admission.

(6) Monitoring — Suicide Close Observation (moderate risk): The
officer-in-charge shall be responsible for placing an inmate on suicide close
observation based on the instruction of a mental health provider or a regis-
tered nurse in consultation with a mental health provider. The officer-in-
charge may initiate suicide close observation until a registered nurse or
mental health provider arrives.
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(a) Suicide close observation requires unobstructed one-to-one obser-
vation of the inmate at staggered intervals, not to exceed 15 minutes (e.g.,
9:15, 9:25, 9:34, 9:49, 10:00).

(b) When an inmate is placed on suicide close observation, the offi-
cer-in-charge shall remove items that pose a threat to self-harm from the
inmate’s living area based on the instruction from a mental health provider
or a registered nurse in consultation with a mental health provider.

(c) Any inmate placed on close observation will be continued in this
status until a mental health provider, or a registered nurse in consultation
with a mental health provider, determines that the suicide close observation
is no longer necessary and has notified the officer-in-charge. The officer-in-
charge will then order the suicide close observation discontinued and prop-
erty will be returned according to instruction.

(7) Housing: Inmates on suicide watch or suicide close observation
may be housed in a segregation cell or special housing, or other cell modi-
fied and identified for use in suicide prevention if there is a visual and unob-
structed view of the inmate so that he or she can be observed one-to-one on
a continuous or staggered interval basis as required and property can be
restricted as instructed.

(a) A mental health provider should be consulted as to the most appro-
priate housing. Upon determination and instruction by a mental health
provider or a registered nurse in consultation with a mental health provider
that an inmate cannot be safely maintained at a facility while on suicide
watch or suicide close observation (in particular, those facilities without 24-
hour nursing coverage), arrangements will be made to transfer the inmate
to an appropriate facility for observation and intervention.

(b) The mental health provider or registered nurse in consultation with
a mental health provider will communicate the details of the case to a men-
tal health provider and registered nurse at the receiving facility before the
inmate arrives at the receiving facility.

(8) Communication: Throughout the process of suicide risk assess-
ment and intervention, Department staff and mental health providers will
work closely together to ensure adequate and effective communication.

(9) Intervention: If a staff member discovers a suicide in progress, the
following steps will be followed using universal blood and body fluid pre-
cautions:

(a) Call for assistance.

(b) If it is a hanging, the staff member shall cut the inmate down
immediately.

(c) Emergency first aid procedures should be followed in the event of
any self-destructive behavior and should be continued until Medical
Services staff arrive and give further instructions.

(d) First aid procedures will be continued until relieved by Medical
Services staff regardless of belief that the inmate is no longer alive.

(10) Notification and Reporting: The officer-in-charge will be respon-
sible for initiating the facility’s notification process of any attempted sui-
cide. The notification will include the local Behavioral Health Services
Manager or designee and the on-call prescriber for that facility where the
attempted suicide took place. In the event of a completed suicide, the noti-
fication will include the local Behavioral Health Services Manager or
designee and the Behavioral Health Services Administrator or designee.

(11) The Department of Corrections rules on Death (Inmate) (OAR
291-027) and Emergency Preparedness (OAR 291-053) will be followed in

the event of a completed suicide.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 4-1997, f. & cert. ef. 2-12-97; DOC 23-2000, f. & cert. ef. 11-6-00; DOC 20-2008,
f. & cert. ef. 8-14-08

291-076-0040
Review

(1) Suicide Review: If a suicide occurs, a formal suicide review will
be completed as assigned by the Inspector General, including a review of
the inmate’s Health Services files, related materials, and interviews of staff.

(a) The actual review of the Health Services files, related materials,
and interviews of staff will be conducted by a multi-disciplinary team com-
prised of an assigned Special Investigations Unit manager, Assistant
Superintendent of Security, Medical Services manager and Behavioral
Health Services manager from a facility other than the facility where the
suicide occurred.

(b) The Inspector General will appoint the chair of the team.

(c) The team will write a review and submit it to the Inspector
General.

(d) The Inspector General will submit the review to the Director,
Deputy Director, Assistant Director for Operations, Health Services
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Administrator, Behavioral Health Services Administrator, and the function-
al unit manager where the suicide occurred.

(2) Attempted Suicide Review: The Director, Deputy Director,
Inspector General, Health Services Administrator, Assistant Director for
Operations or Behavioral Health Services Administrator may request a for-
mal review from a multi-disciplinary team as described in (1) above for any

suicide attempt.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 20-2008, f. & cert. ef. 8-14-08

Department of Energy
Chapter 330

Rule Caption: Requires State Agencies to reduce annual energy
use by 20% by 2015.

Adm. Order No.: DOE 5-2008

Filed with Sec. of State: 7-29-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 6-1-2008

Rules Adopted: 330-130-0055, 330-130-0090, 330-130-0100
Rules Amended: 330-130-0010, 330-130-0020, 330-130-0030, 330-
130-0040, 330-130-0050, 330-130-0060, 330-130-0070, 330-130-
0080

Subject: The purpose of these rules is to implement House Bill 3612,
which requires that before June 30, 2015, an authorized state agency
reduce the amount of energy it uses in its state owned facilities by
20% based on usage in calendar year 2000.

The proposed rules would:

1. Establish criteria by which the State Department of Energy
determines a person is pre-qualified to perform energy consumption
analysis for a major facility that is to be constructed or renovated.

2. Establish the requirement that the energy consumption analy-
sis model be calibrated to reflect actual design and operating con-
ditions.

3. Amend rules definitions for consistency with ORS
276.900-915.

4. Establish guidelines that incorporate energy efficiency require-
ments into lease agreements of 10 or more years.

5. Establish criteria by which to pre-qualify persons for work
including energy consumption analysis, energy savings performance
contracts, energy audits, building commissioning, monitoring and
verification services and other services related to the operation and
management of a facility’s energy systems in order to achieve the
20% energy savings required of this bill.

6. Establish annual reporting requirements and deadlines for when
a state agency fails to achieve and maintain a 20 percent reduction
in energy use in their authorized facilities on and after June 30,2015.

7. Determine fees by which the State Department of Energy will
recover from authorized state agencies the costs associated with
administering the provisions of this bill, including costs associated
with adopted rules, maintaining a state energy use database and pre-
qualifying persons to perform energy related work.

Rules Coordinator: Kathy Stuttaford—(503) 378-4128

330-130-0010
Purpose

The Oregon Department of Energy, in consultation with the Oregon
Department of Administrative Services and the Oregon University System,
has developed OAR 330-130-0010 through 330-130-0100. These rules pre-
scribe procedures to:

(1) Minimize energy use in new and renovated facilities designed and
constructed by state agencies, and

(2) Reduce the amount of energy used in existing buildings by at least
20 percent from the amount used by the state agency in the 2000 calendar

year by the year 2015, in compliance with ORS 276.900 through 276.915.
Stat. Auth.: ORS 276.900 - 276.915, Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08
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330-130-0020
Definitions

(1) “Agency” means any state agency, board, commission, depart-
ment or division which has the authority to finance the construction, pur-
chase, renovation, or leasing of buildings or other structures for use by the
State of Oregon.

(2) “Agency Contact” means a lead person appointed by the Agency
who is responsible to coordinate all SEED related business with the Oregon
Department of Energy, i.e. project notifications, interagency agreements,
invoice and payment, project coordination, guideline updates, advisory.

(3) “Baseline Building” means the basic building conceived by the
Agency and the Design Team. The Baseline Building shall incorporate the
standard design features of typical buildings of the same usage and just
meet the prescriptive requirements of the Oregon Energy Code according
to criteria established in the SEED Program Guidelines.

(4) “Benefit-to-Cost Ratio (BCR)” means the Present Value of ECM
benefits divided by the Present Value of incremental ECM costs.

(a) The ECM benefit is the difference between the Present Values of
the Operating Cost of the Baseline Building and the Operating Cost of the
Baseline Building with the ECM added.

(b) The incremental ECM cost is the difference between the Present
Values of the Capital Cost of the Baseline Building and the Capital Cost of
the Baseline Building with the ECM added.

(5) “Biennial Report” means the report, which evaluates the compli-
ance of Agencies with the objectives of ORS 276.900 through 276.915.

(6) Facility and Building Class:

(a) “Facility” as used in ORS 276.900 through 276.915 means a
building for the purposes of these rules;

(b) “Class 1 Building” means all:

(A) New buildings, additions, or renovations of 10,000 or more
square feet of heated or cooled floor area; and

(B) Building additions that increase the size of an existing building to
10,000 or more square feet of heated or cooled floor area and renovations
to buildings of 10,000 or more square feet of heated or cooled floor area,
which significantly affect:

(i) The existing mechanical or control system; or

(ii) At least two of the following energy systems: interior lighting,
building envelope, domestic hot water, or special equipment.

(iii) Only those systems identified in (i) and (ii) that are significantly
affected are subject to procedures outlined in 330-130-0040.

(c) “Class 2 Building” means all new buildings or renovations of less
than 10,000 square feet of heated or cooled floor area except:

(A) Those described in Class 1 Buildings; and

(B) New buildings, structures, or facilities of any size which have no
energy using systems.

(7) “Building Model” means a computer model, which calculates
annual building energy use. The Oregon Department of Energy shall
approve hourly Building Models, simplified hourly Building Models and
the approach to modeling ECM energy savings above the code baseline
building as established in the SEED Program Guidelines. The Building
Model for all Class 1 Buildings shall be an hourly Building Model, except
for the following examples where simplified hourly Building Modeling or
prescriptive packages established in the SEED program Guidelines may be
used:

(a) Heated-only warehouses of any size;

(b) Theaters and assembly buildings smaller than 35,000 square feet;

(c) Office buildings smaller than 35,000 square feet;

(d) Other Class 1 Buildings for which a simplified hourly Building
Model or other calculation is appropriate as approved by the Oregon
Department of Energy.

(8) “Capital Construction Cost”” means the cost of current and future
building investments including construction, design, administration, major
replacement, and salvage values. Costs of compliance with these rules may
also be included.

(9) “Commissioning Agent” is an individual or firm that has demon-
strated experience commissioning Heating, Ventilating, and Air
Conditioning (HVAC) mechanical systems and HVAC control systems,
commercial and industrial mechanical technologies, lighting controls, and
Testing and Balancing of air and water systems.

(10) “Design Team” means the architect(s), engineer(s), and other
professionals who are responsible for the design of the new building or ren-
ovation.

(11) “Energy Analysis Report” means a report prepared by an Energy
Analyst, under the direction of a professional engineer or licensed architect,
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recommending an Optimum ECM Package for a Class 1 building. The
report shall include:

(a) Oregon Department of Energy State Energy Efficient Design
(SEED) forms;

(b) A summary of recommendations;

(c) A Baseline Building description;

(d) ECM descriptions with analysis results;

(e) ECM savings calculations; and

(f) ECM cost estimates.

(12) “Energy Analyst” means the individual who prepares the build-
ing energy analysis and the Energy Analysis Report under the direction of
a professional engineer or licensed architect who reports to the project
architect or Agency.

(13) “Energy Auditor” is an individual or firm that has demonstrated
experience performing comprehensive analysis of a building’s energy using
systems, and performs benefit to cost analysis of energy efficiency meas-
ures.

(14) “Energy Code” means Chapter 13 of the current State of Oregon
Structural Specialty Code.

(15) “Energy Conservation Measure (ECM)” means a measure
designed to reduce energy use, including alternative energy systems which
replace conventional fuels with renewable resources. ECMs shall not con-
flict with applicable codes and other professional standards.

(16) “ECM Package” means two or more ECMs combined for analy-
sis.

(17) “Energy Service Company (ESCO)” means a company, firm or
other legal Person with the demonstrated technical, operational, financial
and managerial capabilities to design, install, construct, commission, man-
age, measure and verify, and otherwise implement Energy Conservation
Measures and other Work in building systems or building components that
are directly related to the ECMs in existing buildings and structures.

(18) “Energy Services Performance Contract (ESPC)” means a Public
Improvement Contract between a Contracting Agency and a Qualified
Energy Service Company for the identification, evaluation, recommenda-
tion, design, and construction of Energy Conservation Measures, including
a Design — Build Contract, that guarantees the energy savings perform-
ance.

(19) “Energy Systems Performance Verification Plan” means a plan
that outlines how the building’s energy systems are to be tested during the
construction phase and how the building’s performance is to be verified
with long-term monitoring during occupancy.

(20) “Measurement and Verification (M&V”’) means, as used in ESPC
Procurement, the examination of installed ECMs using the International
Performance Measurement and Verification Protocol or process, to monitor
and verify the operation of energy using systems pre-installation and post-
installation.

(21) “Model of energy efficiency” means a facility that is designed,
built and operated according to these SEED rules, that exceeds the state
building code by 20 percent or more, that makes use of renewable energy
resources where practical and that incorporates outstanding energy effi-
ciency measures.

(22) “Net Present Value Savings (NPVS)” means the difference
between the Present Values of the Capital and Operating Costs of the
Baseline Building and the Capital and Operating Costs of the Baseline
Building with the ECM added.

(23) “Operating Cost” means the costs for energy, fuel, annual and
periodic maintenance, supplies, consumables, and other operating items
associated with ECMs, such as water and sewer, during the life of the build-
ing.

(24) “Optimum ECM Package” means the ECM package which
incorporates all reasonable cost-effective ECMs and which meets the fol-
lowing conditions:

(a) Each ECM included in the package has a BCR greater than 1.0
when modeled independently.

(b) The ECM package has a BCR greater than 1.0.

(c) The ECM Package has the highest NPVS of the analyzed ECM
packages.

(25) “Present Value” means the value of a financial cost or benefit,
discounted to current dollars using discounting factors and methods
approved by the Oregon Department of Energy.

(26) “Renewable energy resource” includes, but is not limited to on-
site generation of energy for use in the building from the following sources:

(a) Straw, forest slash, wood waste or other wastes from farm or for-
est land, nonpetroleum plant or animal based biomass, ocean wave energy,
solar energy, wind power, water power or geothermal energy; or
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(b) A hydroelectric generating facility that obtains all applicable per-
mits and complies with all state and federal statutory requirements for the
protection of fish and wildlife and:

(A) That does not exceed 10 megawatts of installed capacity; or

(B) Qualifies as a research, development or demonstration facility.
The purchase of green tags does not qualify as a renewable energy resource.

(27) “SEED Program Guidelines” are guidelines developed by the
Oregon Department of Energy with assistance from an Advisory
Committee that consists of representatives from interested Agencies, design
professionals, consulting engineers and utilities.

(28) “Simple Payback” means the estimated ECM cost divided by the

estimated first year ECM energy, operating, and maintenance savings.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 276.900 - 276915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08

330-130-0030
Notification

When the building class has been determined during the pre-design or
programming phase of a building project, the following procedures shall be
followed:

(1) Class 1 Buildings. Before the Design Team is selected, the Agency
and the Oregon Department of Energy may enter into an interagency agree-
ment which outlines the procedures as shown in 330-130-0040, the hourly
rates to be charged by the Oregon Department of Energy and the related
statement of work. The Agency Contact shall coordinate with the Oregon
Department of Energy the set-up of the Initial Meeting early in the pre-
design or programming phase of a building project. The interagency agree-
ment may include Expanded Services, which are beyond the scope of this
rule. See 330-130-0040 section (8) below.

(2) Class 2 Buildings. The Agency shall contact the Oregon
Department of Energy for consultation and request a list of recommended

ECMs and services applicable to the building.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert.
ef. 8-1-08

330-130-0040
Procedures for Class 1 Buildings

(1) Procedures for Class 1 Buildings The SEED process as outlined
below follows some typical steps in the design process as the organizing
principle. In case the Agency is accustomed to using different phases or ter-
minology, or if the project does not fit the suggested steps, an alternative
plan shall be developed between the Oregon Department of Energy and the
Agency.

(2) Pre-Design or Programming phase. The purpose of the SEED
process is to ensure early involvement so energy efficiency is an integral
part of the building design.

(a) Initial Meeting. Early in the Pre-Design or Programming phase,
the Agency and the Oregon Department of Energy shall meet to

(A) Discuss the scope of the project.

(B) Define the role of the Oregon Department of Energy, including
but not limited to the level of involvement, decision authority on behalf of
the owner, and relationship with contractors. The Oregon Department of
Energy shall be notified of all meetings where significant review of or final
decisions about energy systems are anticipated.

(C) Request for proposal and contract. The request for proposal (RFP)
and the contract’s Statement of Work shall include a reference to the goal
of 20 percent or better than the state building code, to the SEED process
and to the “model of energy efficiency”. The Oregon Department of Energy
shall develop language the Agency may use to include energy efficient
design in the request for proposals and the contract for architectural and
engineering services. Upon request, the Oregon Department of Energy will
review or comment on the RFP, Contract or energy qualifications of pro-
posals as an Expanded Service (see section (8) below).

(D) Energy Analyst. The Agency shall hire the Energy Analyst from
the Department of Energy’s list of pre-qualified energy analysts.

(b) Schematic Design Phase:

(A) Energy Planning Session. Early in the Schematic Design Phase,
the Agency, Design Team, Oregon Department of Energy and Energy
Analyst shall meet to further define the project design, construction sched-
ule, energy goals of the project, the design criteria, the integrated energy
design approach, the Energy Systems Performance Verification Plan and
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the modeling approach. The Energy Analyst shall regularly update these
items during the design process.

(B) Preliminary Investigation. Working with the Agency and the
Design Team, the Energy Analyst shall prepare a comprehensive list of
ECMs to capture significant opportunities for building energy savings. Two
weeks before the Scoping Process (see step (c) below), the Agency shall
deliver to the Oregon Department of Energy the following items:

(i) Description of the Baseline Building and its energy-using systems;

(ii) List of proposed ECMs;

(iii) Approach and tools for modeling;

(iv) Initial plans;

(v) Design intent;

(vi) Description of operating criteria; and

(vii) Results of preliminary modeling effort, if any.

(c) Scoping Process. The Oregon Department of Energy, the Agency,
the Design Team, and the Energy Analyst shall select the ECMs for analy-
sis. If needed, further refinement of the modeling effort will be discussed
and decided upon.

(3) Design Development Phase:

(a) Baseline and Individual ECM Analysis. The Energy Analyst shall
use the Building Model for Baseline Building analysis and individual
ECMs analysis. The Energy Analyst may use fully documented manual cal-
culations for simple, non-interactive ECMs and may eliminate potential
ECMs with preliminary estimates of costs and savings if the Simple
Payback is greater than the equipment life.

(b) Metering Plan. The Agency, in consultation with the Energy
Analyst, the Design Team and the Oregon Department of Energy, shall
specify what types of utility meters are to be installed and what system is
to be used to monitor the building’s energy use. Where practical, sub-meter-
ing shall be provided on major energy using equipment or systems. This
Metering Plan shall be incorporated in the Energy Systems Performance
Verification Plan.

(¢) Interim Submittal and Review. Two weeks before the ECM
Review Meeting, the Agency shall submit to the Oregon Department of
Energy the Preliminary Energy Analysis Report. The Oregon Department
of Energy shall review the Preliminary Energy Analysis Report and provide
its written or verbal comments and recommendations to the Agency prior to
the ECM Review Meeting. The following items shall be submitted as part
of the Preliminary Energy Analysis Report:

(A) Narrative describing the Baseline Building and the proposed
ECMs.

(B) Tables showing energy use for the Baseline Building and the
building with proposed ECMs;

(C) The Baseline Building Model input and output;

(D) A list of eliminated ECMs and calculations;

(E) Analysis results for individual ECMs; and

(F) The Metering Plan.

(d) ECM Review Meeting. The Oregon Department of Energy, the
Agency, the Design Team, and the Energy Analyst shall meet to review and
agree on the results in the Preliminary Energy Analysis Report.

(4) Construction Documents Phase:

(a) Implementation of Cost-Effective Measures. The Agency shall
incorporate the Optimum ECM Package into the final building design.

(b) Submittal of Construction Documents. The Agency shall provide
the Oregon Department of Energy with construction documents in suffi-
cient detail to verify that the ECMs will be included in the final construc-
tion documents and specifications or no later then at 90 percent design
completion, which ever comes first. This submittal shall also include the
Preliminary Energy Systems Performance Verification Plan.

(c) The Oregon Department of Energy shall review this submittal and
forward its written findings and recommendations to the Agency within ten
working days after receiving the documents, if practicable.

(5) Construction Phase:

(a) Contractor Submittals and Substitutions. The design firm shall
ensure that contractor equipment submittals, requests for substitutions and
change orders adhere to the ECM design intent. The design firm must send
any substitutions or submittals that differ from the ECM design intent to the
Oregon Department of Energy for review.

(b) Final Report Submittal. The Agency shall deliver the final Energy
Analysis Report containing the Optimum ECM Package and projected
energy use to the Oregon Department of Energy for review.

(c) Delivery of the Oregon Department of Energy Findings. The
Oregon Department of Energy shall review the report and forward its writ-
ten findings and recommendations to the Agency within ten working days
after receiving the report, if practicable.
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(d) Site Inspections. To verify that ECMs are installed correctly and
operating efficiently, the Oregon Department of Energy or its representative
may make walk-through site inspections during the installation of ECMs.

(e) Performance verification. The Energy Systems Performance
Verification Plan shall be carried out and Oregon Department of Energy
shall receive a copy of the test reports.

(f) Training. It is recommended that instruction on the design intent
and operation of the building as a system be offered to the owners and oper-
ators of the new facility. This may be part of the Energy Systems
Performance Verification Plan. The training should parallel the operations
manual prepared for the owner.

(6) Occupancy Phase:

(a) Monitoring. At completion of functional testing (approximately
two months after occupancy begins), a meeting shall be held between the
Agency, ODOE, building operator, general contractor, commissioning
agent, and energy analyst to review building energy use. Actual building
operation will be compared with assumptions made in the Final Design
Phase Energy Analysis. If significant differences in schedules, equipment,
operation, etc. exist, a calibrated energy model must be submitted at the dis-
cretion of the Department of Energy (if actual energy use is outside 5% (+/-
) of predicted energy use). During the first 18 months into occupancy, ener-
gy use by the building systems shall be monitored and compared with the
modeling results. If significant differences between the actual energy use
and the model predictions result, the Agency shall investigate to find the
cause, so that:

(A) An adjustment can be made to the operation of the building; or

(B) An explanation for the difference can be found that is acceptable
to the Agency and the Oregon Department of Energy. The Agency shall
send its finding to the Oregon Department of Energy for inclusion in the
Biennial Report to the Legislature.

(b) Non-compliance. If, after monitoring the building for 18 months,
the building’s performance does not exceed the energy conservation provi-
sions of the state building code by 20 percent or more because of reasons
reported under (6)(a), the Agency shall submit an energy conservation plan
to the Oregon Department of Energy within 90 days after reporting the non-
compliance. This plan will outline the modifications to be made until mon-
itoring shows that the goal of 20 percent or better is met, or all reasonable
attempts to reduce the energy use have been made. These remedial actions
shall be reported and sent to the Oregon Department of Energy for inclu-
sion in the Biennial Report to the Legislature.

(c) SEED Award. The Oregon Department of Energy shall give the
SEED Award to the Agency if the building complies with these SEED rules
and is a “model of energy efficiency”. These reports and the SEED Award
will also be used for educational or marketing purposes to show what works
and help convince agencies that the return on energy efficient design is well
worth the possible extra cost in the planning and construction phases.

(7) Waiver. Under certain circumstances, part of these rules that
describe specific activities may be waived.

(8) Expanded Services. Expanded services are services provided by
the Oregon Department of Energy that are outside the scope of OAR 330-
130-0010 through 0100. Such services may include but are not limited to
acting as the owner’s agent on energy issues, modeling during various
phases of the design process and when the building is occupied, building
commissioning, and providing resource conservation management assis-
tance. The Agency may include Expanded Services as part of the intera-
gency agreement with the Oregon Department of Energy for work required

under these Administrative Rules.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert.
ef. 8-1-08

330-130-0050
Procedures for Class 2 Buildings

(1) Role of the Agency. The Agency shall determine that the design
incorporates all required prescriptive ECMs or all reasonable cost-effective
ECMs. ECMs or ECM packages with a Simple Payback shorter than equip-
ment life shall be considered cost-effective for Class 2 Buildings.

(2) Role of the Oregon Department of Energy. The Oregon
Department of Energy shall provide a list of prescriptive groups of meas-
ures or packages in excess of code that are deemed to result in energy usage
that is at least 20 percent less than required by code. The Oregon
Department of Energy shall also be available to the Agency to advise or
suggest potential energy saving measures.

(3) Project Reporting. The Agency shall provide the Oregon
Department of Energy with the list of all measures or packages installed in
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the building. This information will be used in preparation of the Biennial

Report to the legislature.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert.
ef. 8-1-08

330-130-0055
Procedure for Leased Buildings

The Department of Energy, in consult with authorized state agencies,
shall establish guidelines for incorporating energy efficiency requirements
into lease agreements of 10 years or more to be phased in as current leases

expire or as authorized agencies enter into new agreements.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08

330-130-0060
Service Charges

Charges to the Agency by the Oregon Department of Energy for serv-
ices shall be as follows:

(1) Class 1 Buildings:

(a) The charges by the Oregon Department of Energy to the Agency
will be based on an hourly rate for the actual hours worked on the project.
Hourly rates charged by the Oregon Department of Energy and invoiced to
the Agency will include salary, other payroll expenses, the federally
allowed indirect rate for the Oregon Department of Energy, staff travel
expenses, other service or supply costs, and administrative costs. Invoices
may be submitted to the Agency by the Oregon Department of Energy
monthly commencing one month after notification. Invoices will provide
the hours of service and the hourly rate. The maximum charge shall be cal-
culated at $0.002 for each dollar of capital construction cost unless other-
wise agreed to in writing by the Agency and the Oregon Department of
Energy.

(b) The Oregon Department of Energy will invoice the Agency for all
final charges within sixty (60) days following the completion of its work as
described in 330-130-0040. To ensure the Agency receives the final invoice
prior to closing their construction accounts, the Oregon Department of
Energy may invoice in advance for final building inspections and post-
occupancy energy use tracking.

(2) Class 2 Buildings. No charge unless the Agency chooses to enter
into an interagency agreement with the Oregon Department of Energy.

(3) Charges do not include Design Team or Energy Analyst services.
The Agency shall obtain these services directly. Charges include all servic-
es provided by the Oregon Department of Energy or their representative in
fulfilling the requirements described in 330-130-0040. Charges do not
include services such as described in section 330-130-0040(8) “Expanded
Services” provided by the Oregon Department of Energy.

(4) Charges may be waived for special circumstances including but
not limited to demonstration or pilot projects.

(5) All charges are subject to review and adjustment by the

Administrator of the Oregon Department of Energy.
Stat. Auth.: ORS 276.900 - 276915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 1-2002, f. 5-8-02, cert. ef. 5-13-02; DOE 1-2003, f. & cert.
ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08

330-130-0070
Oregon Office of Energy Administrative Procedures

(1) The Oregon Department of Energy shall provide information
and administer the program to ensure the program is in accordance with
these rules.

(2) Under special circumstances, the Administrator may waive certain
requirements under these rules, provided the intent of the program is main-
tained.

(3) The Oregon Department of Energy has developed guidelines,
which contain recommended procedures, instructions, and information
relating to these rules. The Oregon Department of Energy shall solicit
Agency comments on the guidelines on a biennial basis and revise the
guidelines as appropriate.

(4) The Oregon Department of Energy shall compile information
about Agency participation and ECM implementation into a database. The
Oregon Department of Energy shall make database information available to
agencies and use the data in evaluating Agency compliance with the objec-
tives of ORS 276 .900 through ORS 276 .915.

(5) The Oregon Department of Energy, the Oregon Department of
Administrative Services and the Oregon University System shall jointly
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prepare a Biennial Report to the legislature on January 1 of every odd-num-
bered year.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08

330-130-0080
Procedures for Monitoring the Reduction in Energy Use by State
Agencies

In order to review whether an Agency meets the requirement to
reduce the amount of use of energy by at least 20 percent from the amount
used by the Agency in the 2000 calendar year or the first twelve month peri-
od for which reliable energy use data exists, the following rules for track-
ing energy use apply.

(1) Energy use shall be tracked on a monthly basis using billing data.
Electricity and heating fuels shall be tracked separately. The use of standard
commercially available software for uniform tracking is recommended.

(2) Agencies shall report energy use on an annual basis by entering it
into the State Energy Use Database http://saeuc.wesd.org/

(3) Energy use per square foot of conditioned space shall be tracked,
where applicable. Where square footage is not applicable, another metric
by which to compare annual energy use must be used in consultation with
the Department.

(4) Weather adjustments relative to the base year 2000 are allowed if
they follow a standard process developed by the Oregon Department of
Energy through the SEED Program Guidelines and if both the raw and
revised usage is reported.

(5) When significant changes of facility size or use takes place,
adjustments to the baseline energy consumption may be made.

(6) It is recommended that sub-metering of buildings and/or major
energy consuming equipment is added where advisable and feasible in
order to get better data on energy use and facilitate better energy manage-
ment of the facilities.

(7) To assure that the 20% energy use reduction by 2015 goal is met,
interim energy reduction goals shall apply;

(a) 10% reduction in energy use by a state agency by December 31,
2010

(b) 15% reduction in energy use by a state agency by December 31,
2012

(8) Reporting requirements for leased facilities will be developed in
SEED Guidelines.

(9) If an Agency fails to achieve and maintain the required percent
reduction by the dates in (7)(a) and (7)(b), the following rules apply:

(a) The Agency must notify the Oregon Department of Energy that it
failed to achieve or maintain the required percent energy savings by June
30th of each subsequent year.

(b) Within 90 days of such notification, the Agency must submit to the
Oregon Department of Energy a corrective plan to reduce energy use by the
required percent. The plan must outline all modifications, procedures, and
changes that need to be introduced until the target is met and maintained.
The plan shall be in a format described in the SEED guidelines.

(c) The Agency may request the Oregon Department of Energy to pro-
vide technical assistance in developing this corrective plan. In the event that
the Agency requests assistance, the Agency shall compensate the Oregon
Department of Energy’s costs for assistance in preparation or review of the
plan.

(d) The Agency shall implement the corrective plan within six months
from the date of approval by the Oregon Department of Energy. The
Agency shall monitor progress, report to the Oregon Department of Energy,
and modify the plan as necessary every six months, until the target reduc-
tion is achieved.

(e) This conservation plan and the results of remedial action(s) shall
be included in the Biennial Report to the legislature, to be jointly prepared
by the Oregon Department of Energy, the Oregon Department of

Administrative Services and the Oregon University System.
Stat. Auth.: ORS 276.900 - 276915
Stats. Implemented: ORS 469
Hist.: DOE 4-2001, f. 11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE
5-2008, f. 7-29-08, cert. ef. 8-1-08

330-130-0090
Pre-qualification for persons performing Energy Analysis and Energy
Savings Performance Contracting Services

(1) The Oregon Department of Energy shall establish criteria to pre-
qualify persons or firms to execute the provisions of this bill. Authorized
State Agencies must only select persons or firms that have been prequali-
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fied by the Oregon Department of Energy to perform energy analysis and
energy savings performance contracting services.

(2) Authorized state agencies that wish to hire a person or firm that
has not been previously prequalified by the Oregon Department of Energy
must request approval from the Oregon Department of Energy for exemp-
tion from this requirement. Only Licensed Professional Architects and
Engineers will be considered eligible for exemption from prequalification.

(a) Energy Analyst

(A) The Oregon Department of Energy shall establish a list of pre-
qualified energy analysts. This list will be established through an open RFP
process that will use qualifications based scoring criteria to determine a
person’s ability to perform building energy analysis.

(B) If the energy analyst is a licensed engineer or architect not on the
approved list, the energy analyst shall be approved by the Oregon
Department of Energy and the building energy analysis and the Energy
Analysis Report must be stamped by the licensed engineer or architect.

(b) Energy Service Company (ESCO)

(A) A qualifying firm will have demonstrated expertise in the follow-
ing areas:

(i) a prior record of successfully performing ESPCs on projects
involving existing buildings and structures that are comparable to the proj-
ect under consideration by the Contracting Agency;

(ii) and the financial strength to effectively guarantee energy savings
and performance under the ESPC for the project in question, or the ability
to secure necessary financial measures to effectively guarantee energy sav-
ings under an ESPC for that project.

(iii) Pre-qualification process: The Oregon Department of Energy
must utilize a RFQ process as the first step in a two-part process to pre-
qualify Energy Service Companies to perform Energy Savings
Performance Contracting Services.

(B) RFQ proposal evaluation process: For ESPC proposal evalua-
tions, the Oregon Department of Energy will establish qualifications-based
evaluation factors that outweigh price-related factors, due to the fact that
the RFQ process is the first step of a two-step process used to establish a
list of pre-qualified firms that a contracting state agency must choose from
for distribution of RFPs.

(3) Authorized state agencies must adhere to the following require-
ments for ESPC projects.

(a) Authorized state agencies must only select persons or firms that
have been pre-qualified by the Oregon Department of Energy to provide
Energy Savings Performance Contracting Services.

(b) Authorized state agency must use the Oregon Department of
Energy’s template contract documents for all phases of the ESPC contract.

(c) Authorized state agencies must only utilize ESPC for comprehen-
sive facility retrofits that include energy efficiency projects for two or more
energy using systems. These systems must contribute to at least 50% of a
facility’s total energy use.

(d) Authorized state agencies must only use ESPC for projects that
save energy and water resources.

(e) Authorized state agencies must only use ESPC for existing build-
ings that are two or more years old.

(f) Eligible contracting phases are limited to Phase I parts A and B for
the technical energy audit and project development plan, Phase II Design
Build contract, and Phase III for the energy savings guarantee and
Measurement and Verification contract.

(g) Authorized state agencies must not combine service agreements
with an ESPC contract. All service agreement contracts must be mutually
exclusive.

(h) A contracting state agency must advertise a simplified RFP as the
second step of a two-step process for final selection of an ESCO for ESPC
services.

(i) Contracting agencies may only distribute RFPs to ESCOs that
have been pre-qualified by the Oregon Department of Energy.

(j) At a minimum, the RFP must include a technical facility profile,
mandatory pre-proposal walk-through, and an interview process.

(k) A contracting agency may select qualifications based evaluation
factors that out-weigh price factors, due to the fact that prices for the major
components of the work to be performed will likely not be determinable at
the time of proposal evaluation.

(1) Authorized state agencies may contract with a third party for com-
missioning and measurement and verification services.

(m) A contracting agency may not select a pre-qualified ESCO for
third party commissioning or measurement and verification services asso-

ciated with the ESPC project.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08
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330-130-0100
Pre-qualification for persons performing Energy Commissioning,
Auditing, and Performance Verification Services

(1) The Oregon Department of Energy shall establish criteria to pre-
qualify persons or firms to execute the provisions of this bill. Authorized
State Agency’s may select persons or firms that have been prequalified by
the Oregon Department of Energy to perform auditing, commissioning, and
performance verification services for energy systems.

(2) Energy Auditor:

(a) The Oregon Department of Energy maintains a list of pre-qualified
energy auditing firms. This list will be established through an open RFP
process using a qualifications based scoring criteria to determine a person’s
or firm’s ability to perform energy audits in existing buildings.

(b) A qualifying firm will have demonstrated expertise in the follow-
ing areas:

(A) Commercial and industrial technology,

(B) Energy auditing equipment, heating, ventilating, and air condi-
tioning systems,

(C) Lighting design,

(D) Energy efficiency technology, and:

(E) Preventative maintenance procedures.

(C) Authorized state agencies may use the Oregon Department of
Energy’s list of pre-qualified energy auditors for the selection of a person
or firm to perform energy conservation measure analysis of existing build-
ings.

(3) Commissioning Agent

(a) The Oregon Department of Energy maintains a list of pre-qualified
commissioning firms. This list will be established through an open RFP
process that uses a qualifications based scoring criteria to determine a per-
son’s or firm’s ability to perform commissioning of energy using systems
in new and existing buildings.

(b) At least one individual employed by the firm must be a member of
a building commissioning professional association such as Building
Commissioning Association (BCA), National Environmental Balancing
Bureau (NEBB), or Associated Air Balance Council (AABC).

(c) Authorized state agencies may use the Oregon Department of
Energy’s list of pre-qualified commissioning agents for the selection of a
person or firm to perform commissioning services for energy efficiency
projects in new and existing buildings.

(4) Measurement and Verification.

(5) Authorized state agencies may select from the list of pre-qualified
ESCOs and/or commissioning agents for the Measurement and Verification

of implemented energy efficiency measures.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08

Department of Fish and Wildlife
Chapter 635

Rule Caption: Allow additional opportunity for personal use har-
vest of Pacific lamprey at Willamette Falls.

Adm. Order No.: DFW 82-2008(Temp)

Filed with Sec. of State: 7-21-2008

Certified to be Effective: 7-29-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-017-0090

Rules Suspended: 635-017-0090(T)

Subject: This amended rule allows for two additional days for per-
sonal use harvest of Pacific lamprey by individuals with the required
permit. The season modifications provide opportunity for harvest of
lamprey that may become stranded due to the scheduled installation
of water flow devices at Willamette Falls.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2008 Oregon Sport Fishing
Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
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als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through July 31 from 7:00 A.M. to
6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday; except personal
use harvest is permitted on July 29 and July 30, 2008 from 7:00 A.M. to
6:00 PM. daily;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31 to report catch. Permit holders who do not return the
harvest record cards by August 31 will be ineligible to receive a permit in
the following year.

(f) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

(3) Carmen Reservoir (Linn County) is open to angling for trout all
year.

(a) The daily catch limit for trout is 5 per day, minimum length is 8
inches, only 1 trout over 20 inches in length may be taken per day.

(b) Use of bait is allowed.

(4) Effective February 1, 2008 there are no size restrictions or bag
limits on trout or warmwater fish in Roslyn Lake. All other General
Statewide and Willamette Zone regulations as provided in the 2008
Oregon Sport Fishing Regulations apply.

(5) Effective 12:01 a.m. June 2, 2008, the Willamette River and its
tributaries, including the Multnomah Channel, will close to the retention of
spring Chinook salmon, with the exception of the Clackamas River
upstream to North Fork Dam and the Molalla River which will remain open
to the retention of one adult adipose fin-clipped spring Chinook per day as
part of the daily bag limit. All other regulations as provided in the 2008
Oregon Sport Fishing Regulations apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;

FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.

ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, . & cert. ef. 4-24-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-

1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-

97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-1997(Temp),

f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC 39-

1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-

1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98

thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, . &

cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DEW 100-1998, f. 12-23-98, cert. ef. 1-1-

99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp). f. & cert. ef. 4-27-99 thru 5-12-99; DFW

35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.

ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), . 12-

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DEW 6-2001,

f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-

2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW

46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-

01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DEW 90-2001(Temp),

£.9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) . 1-11-

02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &

cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.

ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;

DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-

2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-

03; DEW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.

ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-

2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03

thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-

2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03

cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, . 12-11-03, cert. ef. 1-1-04; DFW 33-2004,

f. 4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;

DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DEW 117-2004, . 12-13-04, cert.

ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.

ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05, cert.

ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06; DFW 79-2006, f. 8-11-

06, cert. ef. 1-1-07; DFW 121-2006(Temp), f. & cert. ef. 10-20-06 thru 12-31-06; DFW 32-

2007, f. 5-14-07, cert. ef. 6-1-07; DFW 65-2007(Temp), f. & cert. ef. 8-6-07 thru 10-31-07;

DFW 105-2007(Temp), f. 10-4-07, cert. ef. 10-6-07 thru 11-30-07; Administrative correction
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12-20-07; DEW 134-2007, f. 12-26-07, cert. ef. 1-1-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 1-2008(Temp), f. & cert. ef. 1-9-08 thru 7-6-08; DFW 5-2008(Temp), f. 1-25-
08, cert. ef. 2-1-08 thru 7-6-08; DFW 15-2008(Temp), f. 2-26-08, cert. ef. 3-1-08 thru 7-29-
08; DFW 46-2008(Temp), f. 5-9-08, cert. ef. 5-12-08 thru 7-29-08; DFW 55-2008(Temp), f.
5-30-08, cert. ef. 6-2-08 thru 10-31-08; DFW 82-2008(Temp), f. 7-21-08, cert. ef. 7-29-08
thru 12-31-08

Rule Caption: Rules regarding furbearer harvest, seasons and bag
limits for the 2008—09 and 2009-10 seasons.

Adm. Order No.: DFW 83-2008

Filed with Sec. of State: 7-25-2008

Certified to be Effective: 7-25-08

Notice Publication Date: 6-1-2008

Rules Amended: 635-050-0045, 635-050-0070, 635-050-0080, 635-
050-0090, 635-050-0100, 635-050-0110, 635-050-0120, 635-050-
0130, 635-050-0140, 635-050-0150, 635-050-0170, 635-050-0183,
635-050-0189, 635-050-0210

Subject: Rules regarding seasons and bag limits for the 200809 and
2009-10 furbearer harvest and pursuit seasons.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-050-0045
General Furbearer Regulations

The following general regulations apply to furbearer seasons:

(1) Any person possessing a valid furtaker’s license or hunting license
for furbearers is required to fill out and return a completed harvest report
form to the Department at 3406 Cherry Avenue NE, Salem, Oregon 97303.
The form shall be postmarked by April 15, 2009 for the 2008-09 seasons
and April 15, 2010 for the 2009-2010 seasons. Failure to do so shall deny
the license holder the opportunity to purchase a hunting license for furbear-
ers or furtakers license for the following furbearer season.

(2) Any person may sell or exchange the hide, carcass, or any part
thereof, of any legally taken furbearing or unprotected mammal.

(3) All traps and snares, whether set for furbearing or other unpro-
tected mammals, shall be legibly marked or branded with the owner’s
license (brand) number that has been assigned by the Department; except
that unmarked traps or snares may be set for nongame mammals unpro-
tected by law or Department regulations by any person or member of his
immediate family upon land of which he is the lawful owner. A landowner
is required to register the location of such land with the Department and
shall possess each year a free landowner’s license before hunting or trap-
ping furbearing mammals.

(4) No branded trap or snare may be sold unless accompanied by a
uniform bill of sale.

(5) Bobcat, raccoon and opossum may be hunted with the aid of an
artificial light provided the light is not cast from or attached to a motor
vehicle or boat.

(6) Use of dogs is permitted to hunt or pursue bobcat, raccoon, fox,
and unprotected mammals except in game bird nesting habitat during April,
May, June or July, except as authorized by the Fish and Wildlife
Commission.

(7) It is unlawful for any person to trap for furbearers or unprotected
mammals using:

(a) A steel leghold trap with a jaw spread greater than 9 inches.

(b) A No. 3 or larger leghold trap not having a jaw spacing of at least
3/16 of one inch when the trap is sprung (measurement excludes pads on
padded jaw traps) and when the trap is placed in a manner that is not capa-
ble of drowning a trapped animal.

(c) The flesh of any game bird, game fish, game mammal for trap bait.

(d) Any instant-kill trap having a jaw spread of 9 inches or more in
any land set.

(e) Any toothed trap, or trap with a protuberance on the facing edge
of the jaws that is intended to hold the animal (except pads on padded jaw
traps).

(f) Or possessing the branded traps or snares of another unless in pos-
session of written permission or a bill of sale from the person to whom the
brand is registered.

(g) Sight bait within 15 feet of any leghold trap set for carnivores.

(8) Except for persons authorized to enforce the wildlife laws, it is
unlawful to disturb or remove the traps or snares of any licensed trapper
while he is trapping on public lands or on land where he has permission to
trap.

(9) All traps or snares set or used for the taking of furbearing or
unprotected mammals shall be inspected at least every 48 hours and all
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trapped animals removed. This regulation does not apply to the taking of
predatory animals.

(10) Any person setting a trap for predatory animals, as defined in
ORS 610.002, must check the trap as follows:

(a) For killing traps and snares, at least once every 30 days and
remove all animals;

(b) For restraining traps and snares, at least once every 76 hours and
remove all animals. However, restraining traps and snares set by a person
owning, leasing, occupying, possessing or having charge of or dominion
over any land, place, building, structure, wharf, pier or dock or their agent,
and set for predatory animals damaging land, livestock or agricultural or
forest crops, shall be checked at least once every 7 days. Any person(s) act-
ing as an agent for a landowner shall have in their possession written
authority from the landowner or lawful occupant of the land. Such written
authority shall contain at least all of the following:

(A) The date of issuance of the authorization;

(B) The name, address, telephone number and signature of the person
granting the authorization;

(C) The name, address and telephone number of the person to whom
the authorization is granted; and

(D) The expiration date of the authorization, which shall be not later
than one year from the date of issuance of the authorization.

(11) A “killing trap” means a device used to kill a mammal as part of
a killing trap system. A killing trap system is a system set with the intent to
kill a mammal comprising a combination of: equipment (the trap and trig-
ger configuration), and set (including site modifications, lures, baits, loca-
tion and other relevant requirements).

(12) A “restraining trap” means a device used to capture and restrain
(but not kill) a mammal as part of a restraining trap system. A restraining
trap system is a system set with the intent to capture and restrain (but not
kill) a mammal comprising a combination of: equipment (the trap and the
trigger configuration), and set (including site modifications, lures, baits,
location and other relevant requirements).

(13) These general furbearer regulations do not apply to the trapping
of gophers, moles, ground squirrels and mountain beaver.

(14) When any furbearer or raw furbearer pelt is transferred to the
possession of another person, a written record indicating the name and
address of the person from whom the raw pelt was obtained shall accom-
pany such transfer and remain with same so long as preserved in raw pelt
form.

(15) It is unlawful for any person to damage or destroy any muskrat
house at any time except where such muskrat house is an obstruction to a

private or public ditch or watercourse.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90; FWC 60-
1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert.
ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DFW
73-2002, f. & cert. ef. 7-16-02; DFW 9-2004, f. & cert. ef. 2-11-04; DFW 31-2004, f. 4-22-
04, cert. ef. 5-1-04; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-2006, . & cert. ef. 7-12-
06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0070
Beaver

Open Season: November 15, 2008 through March 15, 2009 and
November 15, 2009 through March 15, 2010 in the following described
areas:

(1) Clackamas County. All open except waters within the exterior
boundaries of Mt.Hood National Forest.

(2) Crook County. All open except Prineville Reservoir below high
water line and the Ochoco National Forest.

(3) Curry County. All open except the Rogue River from the east
county line to the mouth.

(4) Grant County. All open except within the exterior boundaries of
the Ochoco National Forest; Murderers Creek and Deer Creek, tributaries
of the South Fork John Day River, within the exterior boundaries of the
Malheur National Forest.

(5) Jefferson County. All open except that portion of Willow Creek
and its tributaries on the National Grasslands.

(6) Josephine County. All open except Rogue River from the conflu-
ence of Grave Creek downstream to the county line.

(7) Umatilla County: All open except the Camas Creek drainage in its
entirety and that portion of the North Fork of the Umatilla River and its trib-
utaries that are within the exterior boundaries of the Umatilla National
Forest.

(8) Union County. All open except:
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(a) Waters inside exterior boundaries of National Forests. However,
private inholdings within the National Forest remain open.

(b) Grande Ronde River above Beaver Creek.

(c) All tributaries of the Grande Ronde River above the confluence of
Five Points Creek. (Five Points Creek open to the National Forest bound-
ary.)

(9) Wallowa County. All open except:

(a) Wallowa River and tributaries above Wallowa Lake.

(b) Lostine River, Hurricane Creek, Bear Creek and their tributaries
above the Wallowa-Whitman National Forest boundary.

(c) Minam River and tributaries.

(d) Peavine Creek, a tributary of Chesnimnus Creek.

(10) Wheeler County. All open except within the exterior boundaries
of the Ochoco National Forest and Bridge Creek at its tributaries within the
exterior boundaries of Bureau of Land Management lands.

(11) Other counties: All of the following counties in their entirety:
Baker, Benton, Clatsop, Columbia, Coos, Deschutes, Douglas, Gilliam,
Hood River, Harney, Jackson, Klamath, Lake, Lane, Lincoln, Linn,
Malheur, Marion, Morrow, Multnomah, Polk, Sherman, Tillamook, Wasco,
Washington and Yambhill.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.

7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &

ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 79-1988, f. & cert. ef. 9-2-88; FWC 59-

1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert.

ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; FWC

65-1996(Temp), f. & cert. ef. 11-21-96; FWC 46-1997, f. & cert. ef. 8-13-97; DFW 62-1998,

f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-

16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW 83-

2008, f. & cert. ef. 7-25-08

635-050-0080
Bobcat

(1) The open harvest season for bobcat is December 1, 2008 through
February 28, 2009 and December 1, 2009 through February 28, 2010.

(2) The bag limit for bobcat in those counties east of the summit of
the Cascade Range (including Hood River and Klamath counties) is five per

season per licensed hunter or trapper.
Stat. Auth.: ORS 496.012, 496.138,496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 151, f. & ef. 10-5-77; FWC 1-1978(Temp), f. & ef. 1-17-78; FWC 10-1978, f. &
ef. 3-7-78; FWC 44-1978, f. & ef. 9-1-78; FWC 37-1979, f. & ef. 8-29-79; FWC 35-1980, f.
& ef. 7-2-80; FWC 47-1980, f. & ef. 9-17-80; FWC 21-1981, f. & ef. 6-29-81, Renumbered
from 635-050-0022; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef. 7-8-83; FWC 58-
1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. & ef. 8-22-85; FWC
48-1986, f. & ef. 8-28-86; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef.
7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC
43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert.
ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW
60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0090
Gray Fox
(1) Open Season: November 15, 2008 through February 28, 2009 and
November 15, 2009 through February 28, 2010.
(2) Open area: Entire state.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &
ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-
1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert.
ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW
39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DEW 67-2004, f. & cert.
ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0100
Red Fox

Open Seasons and areas are as follows:

(1) Open season entire year in Baker, Gilliam, Harney, Malhuer,
Morrow, Umatilla, Union, Wallowa and Wheeler counties (Furtaker license
is required).

(2) October 15,2008 through January 15,2009 and October 15,2009
through January 15,2010 in remainder of state.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.

7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &

ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 79-1988, f. & cert. ef. 9-2-88; FWC 59-

1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert.

ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW

62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DEW 73-2002, f. & cert.

ef. 7-16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW

83-2008, f. & cert. ef. 7-25-08
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635-050-0110
Marten
(1) Open season: November 1, 2008 through January 31, 2009 and
November 1, 2009 through January 31, 2010.
(2) Open area: Entire state.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &
ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-
1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert.
ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW
39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert.
ef. 7-13-04; DEW 60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0120
Mink
(1) Open season: November 15, 2008 through March 31, 2009 and
November 15, 2009 through March 31, 2010.
(2) Open area: Entire state.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &
ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 79-1988, f. & cert. ef. 9-2-88; FWC 59-
1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert.
ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW
62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DEW 73-2002, f. & cert.
ef. 7-16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW
83-2008, f. & cert. ef. 7-25-08

635-050-0130
Muskrat
(1) Open Season: November 15, 2008 through March 31, 2009 and
November 15, 2009 through March 31, 2010.
(2) Open area: Entire state.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &
ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-
1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert.
ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, . & cert. ef. 8-10-98; DFW
39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert.
ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0140
Raccoon
(1) Open Season: November 15, 2008 through March 15, 2009 and
November 15, 2009 through March 15, 2010.
(2) Open area: Entire state.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. &
ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-
1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, . & cert.
ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW
39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DEW 67-2004, . & cert.
ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0150
River Otter

Open Seasons and areas are as follows: November 15, 2008 through
March 15, 2009 and November 15, 2009 through March 15, 2010 in the
entire state except Grant County and all areas closed to beaver trapping in

OAR 635-050-0070.
Stat. Auth.: ORS 496.012, 496.138,496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 21-1981, f. & ef. 6-29-81; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef.
7-8-83; FWC 58-1983, f. & ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 70-1990, f. &
cert. ef. 7-25-90; FWC 44-1985, f. & ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 59-
1989, f. & cert. ef. 8-15-89; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert.
ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW
39-2000, f. & cert. ef. 7-25-00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert.
ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0170
Pursuit Seasons

(1) The following pursuit seasons are authorized:

(a) Bobcat: September 1, 2008 through February 28, 2009 and
September 1, 2009 through February 28, 2010.

(b) Fox: September 1, 2008 through February 28, 2009 and
September 1, 2009 through February 28, 2010.

(c) Raccoon: September 1, 2008 through March 15, 2009 and
September 1, 2009 through March 15, 2010.
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(2) License Requirements: Furtaker’s license or hunting license for
furbearers shall be on one’s person during pursuit.

(3) No animals shall be killed except during authorized open harvest
season.

(4) A bobcat record card shall be on one’s person while taking or

attempting to take bobcat.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 35-1980, f. & ef. 7-2-80; FWC 21-1981, f. & ef. 6-29-81, Renumbered from 635-
050-0026; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef. 7-8-83; FWC 58-1983, f.
& ef. 10-19-83; FWC 52-1984, f. & ef. 9-5-84; FWC 44-1985, f. & ef. 8-22-85; FWC 48-
1986, f. & ef. 8-28-86; FWC 79-1988, f. & cert. ef. 9-2-88; FWC 59-1989, f. & cert. ef. 8-
15-89; FWC 70-1990, f. & cert. ef. 7-25-90; FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-
1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-96; DFW 62-1998, f. & cert.
ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DFW 61-2001, f. & cert. ef. 7-25-01; DFW
73-2002, f. & cert. ef. 7-16-02; DFW 85-2003(Temp), f. & cert. ef. 8-27-03 thru 2-23-04;
DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-2006, f. & cert. ef. 7-12-2006; DFW 83-2008,
f. & cert. ef. 7-25-08

635-050-0183
Bobcat and River Otter Ownership Tags

(1) The ownership tag shall be affixed by Department personnel at
district and regional offices and shall remain so affixed while the pelt is in
raw form.

(2) Ownership tags may be used as foreign export tags.

(3) Each ownership tag authorizes the holder to sell one bobcat or
river otter.

(4) Each person shall have an ownership tag affixed to his or her bob-
cat or river otter pelt at a Department district or regional office within 5
business days after the season ends.

(5) It shall be unlawful to possess a 2008-2009 or 2009-2010

harvested bobcat or river otter after 5 business days following the sea-
son closure without an ownership tag.

(6) It shall be unlawful to sell or remove from the state a 2008-2009
or 2009-2010 harvested bobcat or river otter pelt without the respective
year’s ownership tag.

(7) A furtaker shall be responsible for presenting the lower jawbone
and information on sex, date of catch and county of harvest with each indi-
vidual Oregon bobcat and river otter to qualify for ownership tags. A dis-
trict office may, on a case-by-case basis, waive the lower jawbone require-
ment where the furtaker provides evidence that failure to provide the jaw-
bone is due to unexpected circumstances beyond his or her control.

(8) The record card with the required information including species,
sex, date of possession and county shall be presented to obtain an owner-
ship tag.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 43-1982, . & ef. 7-9-82; FWC 27-1983, f. & ef. 7-8-83; FWC 52-1984, f. & ef.

9-5-84; FWC 44-1985, f. & ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 79-1988, f. &

cert. ef. 9-2-88; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90;

FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, .

& cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-

00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-
2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0189
Special Bobcat and River Otter Regulations

(1) Raw pelts taken prior to September 1, 1982 may not be sold unless
they were metal-sealed by the Oregon State Police or the Department prior
to that date.

(2) Those persons failing to comply with 2008-2009 or 2009-2010
Special Bobcat and River Otter Regulations shall not be issued a license for
the following furbearer season and shall be subject to the penalties provid-

ed in ORS 496.992.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983, f. & ef. 7-8-83; FWC 52-1984, . & ef.
9-5-84; FWC 44-1985, f. & ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86; FWC 79-1988, f. &
cert. ef. 9-2-88; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 70-1990, f. & cert. ef. 7-25-90;
FWC 60-1992, f. & cert. ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f.
& cert. ef. 8-12-96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-
00; DFW 73-2002, f. & cert. ef. 7-16-02; DFW 67-2004, f. & cert. ef. 7-13-04; DFW 60-
2006, f. & cert. ef. 7-12-06; DFW 83-2008, f. & cert. ef. 7-25-08

635-050-0210
Areas Closed to Hunting or Trapping

It is unlawful to hunt or trap furbearing mammals or unprotected
mammals on the following areas except as authorized by permit or as pro-
vided in section (23) of this section:

(1) Cemeteries;

(2) City and municipal watersheds declared to be refuges;

(3) Enterprise Wildlife Area, south of U.P. Railroad, and Marr tract;
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(4) Federal refuges;

(5) Denman Wildlife Area;

(6) Fern Ridge Wildlife Area;

(7) Irrigon Wildlife Area;

(8) Jewell Meadows Wildlife Area;

(9) Klamath Wildlife Area;

(10) Ladd Marsh Wildlife Area;

(11) McDonald Forest (Benton County);

(12) Metolius Wildlife Refuge;

(13) North Bank Habitat Management Area (BLM);

(14) Public campgrounds;

(15) National, state and public parks;

(16) Rimrock Springs Wildlife Area;

(17) Sauvie Island Wildlife Area;

(18) School lands;

(19) Summer Lake Wildlife Area;

(20) E.E. Wilson Wildlife Area;

(21) Within city boundaries (note, however, that ORS 498.012 allows
landowners and their agents to trap for the purpose of dealing with certain
types of damage, public nuisance and public health risk. This authority
overrides the restriction on trapping within cities);

(22) Tillicum Natural Area.

(23) Notwithstanding section (21) of this rule, trapping furbearing and
unprotected mammals is permitted within incorporated city limits as fol-
lows:

(a) Warrenton, except within 100 yards of any residential building or
within the boundaries of Fort Stevens State Park;

(b) Klamath Falls, on a person’s own property for muskrat and beaver;

(c) Bend, as approved and permitted by the Department;

(d) Cottage Grove; applicants must submit written request to the City

of Cottage Grove for a trapping permit.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 140, f. & ef. 8-29-77; FWC 44-1978, f. & ef. 9-1-78; FWC 37-1979, f. & ef. 8-
29-79; FWC 35-1980, f. & ef. 7-2-80; FWC 45-1980, f. & ef. 8-28-80; FWC 21-1981, f. &
ef. 6-29-81, Renumbered from 635-050-0037; FWC 43-1982, f. & ef. 7-9-82; FWC 27-1983,
f. & ef. 7-8-83; FWC 65-1983(Temp), f. & ef. 11-22-83; FWC 9-1984, f. & ef. 3-12-84; FWC
52-1984, f. & ef. 9-5-84; FWC 44-1985, f. & ef. 8-22-85; FWC 48-1986, f. & ef. 8-28-86:
FWC 79-1988, f. & cert. ef. 9-2-88; FWC 59-1989, f. & cert. ef. 8-15-89; FWC 60-1992, f.
& cert. ef. 7-30-92; FWC 49-1994, f. & cert. ef. 8-12-94; FWC 43-1996, f. & cert. ef. 8-12-
96; DFW 62-1998, f. & cert. ef. 8-10-98; DFW 39-2000, f. & cert. ef. 7-25-00; DFW 67-
2004, f. & cert. ef. 7-13-04; DFW 83-2008, f. & cert. ef. 7-25-08

Rule Caption: Reintroduction of Anadromous Fish to the Oregon
Section of the Klamath River.

Adm. Order No.: DFW 84-2008

Filed with Sec. of State: 7-28-2008

Certified to be Effective: 7-28-08

Notice Publication Date: 6-1-2008

Rules Adopted: 635-500-3890, 635-500-3895, 635-500-3900,
635-500-3905, 635-500-3910

Subject: The adopted rules allow implementation of the Klamath
Basin Anadromous Fish Reintroduction Plan of 2008. The adopted
rules allow for the reintroduction of anadromous fish species into the
Klamath River. The species considered for reestablishment are Chi-
nook salmon, coho salmon, steelhead trout and lamprey.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-500-3890
Chinook Salmon in Upper Klamath Lake and Tributaries

(1) Goal: Restore naturally reproducing self-sustaining populations of
Chinook salmon into suitable habitat in Upper Klamath Lake and tributar-
ies.

(2) Policies:

(a) A Re-Introduction Implementation Plan shall be prepared to guide
re-introduction of Chinook salmon into Upper Klamath Lake and tributar-
ies.

(b) The Re-Introduction Implementation Plan shall identify near-term
and long-term actions necessary to address key uncertainties and develop
specific strategies for achieving the goals of re-introduction.

(c) The Re-Introduction Implementation Plan shall identify and
address key uncertainties necessary to complete an Anadromous Fish
Conservation Plan for the Oregon portion of the Klamath River, Upper
Klamath Lake and tributaries, consistent with stipulations of the Oregon
Department of Fish and Wildlife’s (Department’s) Native Fish
Conservation Policy (OAR 635-007-0503).
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(d) As part of the Re-Introduction Implementation Plan, a stock
recruitment model will be developed for Chinook salmon utilizing Upper
Klamath Lake and tributaries to determine specific escapement numbers
necessary to meet conservation and other management goals to be finalized
in the Anadromous Fish Conservation Plan.

(e) Release of Chinook salmon into Upper Klamath Lake and tribu-
taries shall not occur until the Re-Introduction Implementation Plan is com-
pleted.

(f) An Anadromous Fish Conservation Plan for Chinook salmon in
Upper Klamath Lake and tributaries, consistent with the stipulations of the
Department’s Native Fish Conservation Policy (OAR 635-007-0503) shall
be prepared for Oregon Fish and Wildlife Commission approval, once self
sustaining population(s) of Chinook salmon are established in Upper
Klamath Lake and tributaries.

(g) The Anadromous Fish Conservation Plan prepared for Oregon
Fish and Wildlife Commission approval shall provide policy direction to
guide management of established anadromous fish populations in the
Oregon portion of the Klamath Basin. This plan will be incorporated into a
comprehensive plan for fisheries management of the entire Klamath River
Basin that will fulfill requirements of the Pacific Fisheries Management
Council.

(h) Klamath Basin stocks of Chinook salmon have priority over out-
of-basin stocks of Chinook salmon for re-introduction into Upper Klamath
Lake and tributaries.

(i) Hatchery production and supplementation efforts associated with
reintroduction of Chinook salmon into Upper Klamath Lake and tributaries
will be developed consistent with Fish Hatchery Management Policy and
guidelines (OAR 635-007-0542).

(j) As part of active efforts to re-establish runs of anadromous fish,
only pathogen free eggs or juvenile Chinook salmon will be released into
Upper Klamath Lake and tributaries.

(k) Once adult Chinook salmon are volitionally returning to Keno
Dam, they will be seasonally trapped and moved upstream as needed.

(3) Objectives:

(a) Determine the most appropriate stock(s) of Chinook salmon to re-
introduce into Upper Klamath Lake and tributaries.

(b) Restore self-sustaining populations of Chinook salmon in Upper
Klamath Lake and tributaries.

(c) Protect and improve Chinook salmon habitat in Upper Klamath
Lake and tributaries.

(d) Integrate self sustaining populations of Chinook salmon returning
to the Oregon portion of the Klamath River Basin into tribal, sport and
commercial fisheries through development of an Anadromous Fish

Conservation Plan.
Stat. Auth.: ORS 496.138, 496.146, and 506.119
Stats. Implemented: ORS 496.162, 506.109, and 506.129
Hist.: DFW 84-2008, f. & cert. ef. 7-28-08

635-500-3895
Chinook Salmon in the Oregon Portion of the Klamath River and
Tributaries Below Upper Klamath Lake

(1) Goal: Restore self-sustaining populations of naturally produced
Chinook salmon in the Oregon portion of the Klamath River and its tribu-
taries below Upper Klamath Lake.

(2) Policies:

(a) Chinook salmon shall be monitored for natural re-colonization
into the Oregon portion of the Klamath River and its tributaries below
Upper Klamath Lake.

(b) A Re-Introduction Implementation Plan shall be prepared which
identifies facilities and evaluation activities to monitor natural re-coloniza-
tion of Chinook salmon into the Oregon portion of the Klamath River and
its tributaries below Upper Klamath Lake.

(c) Chinook salmon in the Oregon portion of the Klamath River and
its tributaries below Upper Klamath Lake shall be managed for natural pro-
duction consistent with the Native Fish Conservation Policy (OAR 635-
007-0503).

(d) No Chinook salmon shall be released into the Oregon portion of
the Klamath River and its tributaries below Upper Klamath Lake, unless re-
colonization is not occurring or is too slow as described through criteria
directed under the Re-introduction Implementation Plan.

(e) An Anadromous Fish Conservation Plan for Chinook salmon in
the Oregon portion of the Klamath River, Upper Klamath Lake and tribu-
taries, consistent with stipulations of the Department’s Native Fish
Conservation Policy (OAR 635-007-0503) shall be prepared for Oregon
Fish and Wildlife Commission approval, once self-sustaining population(s)
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of Chinook salmon are established in the Oregon portion of the Klamath
River and its tributaries.

(f) The Anadromous Fish Conservation Plan prepared for Oregon
Fish and Wildlife Commission approval shall provide policy direction to
guide management of established Chinook salmon populations in the
Oregon portion of the Klamath Basin. This plan will be incorporated into a
comprehensive plan for fisheries management of the entire Klamath River
Basin that will fulfill requirements of the Pacific Fisheries Management
Council.

(3) Objectives:

(a) Monitor natural re-colonization of Chinook salmon into the
Oregon portion of the Klamath River and its tributaries below Upper
Klamath Lake.

(b) Protect and improve Chinook salmon habitats in the Oregon por-
tion of the Klamath River and its tributaries below Upper Klamath Lake.

(c) Integrate self-sustaining populations of Chinook salmon returning
to the Oregon portion of the Klamath River Basin into tribal, sport and
commercial fisheries through development of an Anadromous Fish

Conservation Plan.
Stat. Auth.: ORS 496.138, 496.146, 506.119
Stats. Implemented: ORS 496.162, 506.109, 506.129
Hist.: DFW 84-2008, f. & cert. ef. 7-28-08

635-500-3900
Steelhead Trout in the Oregon Portion of the Klamath River, Upper
Klamath Lake and Tributaries

(1) Goal: Restore self-sustaining populations of naturally produced
steelhead trout in the Oregon portion of the Klamath River, Upper Klamath
Lake and tributaries.

(2) Policies:

(a) Steelhead trout shall be monitored for natural re-colonization into
the Oregon portion of the Klamath River, Upper Klamath Lake and tribu-
taries.

(b) A Re-Introduction Implementation Plan shall be prepared which
identifies facilities and evaluation activities to monitor natural re-coloniza-
tion of steelhead trout into the Oregon portion of the Klamath River, Upper
Klamath Lake and tributaries.

(c) Steelhead trout in the Oregon portion of the Klamath River, Upper
Klamath Lake and tributaries shall be managed for natural production con-
sistent with the Native Fish Conservation Policy (OAR 635-007-0503).

(d) No steelhead trout shall be released into the Oregon portion of the
Klamath River and its tributaries, unless re-colonization is not occurring or
is too slow as described through criteria directed under the Re-introduction
Implementation Plan.

(e) An Anadromous Fish Conservation Plan for steelhead trout in the
Oregon portion of Klamath River, Upper Klamath Lake and tributaries,
consistent with stipulations of the Department’s Native Fish Conservation
Policy (OAR 635-007-0503) shall be prepared for Oregon Fish and
Wildlife Commission approval, once self sustaining population(s) of steel-
head trout are established in the Oregon portion of the Klamath River and
its tributaries.

(f) The Anadromous Fish Conservation Plan prepared for Oregon
Fish and Wildlife Commission approval shall provide policy direction to
guide management of established steelhead trout populations in the Oregon
portion of the Klamath Basin. This plan will be incorporated into a com-
prehensive plan for fisheries management of the entire Klamath River
Basin.

(3) Objectives:

(a) Monitor natural re-colonization of steelhead trout into the Oregon
portion of the Klamath River, Upper Klamath Lake and tributaries.

(b) Protect and improve steelhead trout habitat in the Oregon portion
of the Klamath River, Upper Klamath Lake and tributaries.

(c) Integrate self-sustaining populations of steelhead trout returning to
the Oregon portion of the Klamath River Basin into tribal and sport fish-

eries through development of an Anadromous Fish Conservation Plan.
Stat. Auth.: ORS 496.138, 496.146, 506.119
Stats. Implemented: ORS 496.162, 506.109, 506.129
Hist.: DFW 84-2008, f. & cert. ef. 7-28-08

635-500-3905
Coho Salmon in the Oregon Portion of the Klamath River and
Tributaries
(1) Goal: Restore self-sustaining populations of naturally reproduced
coho salmon in the Oregon portion of the Klamath River and its tributaries.
(2) Policies:
(a) Coho salmon shall be monitored for natural re-colonization into
the Oregon portion of the Klamath River and its tributaries.
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(b) A Re-Introduction Implementation Plan shall be prepared which
identifies facilities and evaluation activities to monitor natural re-coloniza-
tion of coho salmon into the Oregon portion of the Klamath River and its
tributaries.

(c) Coho salmon in the Oregon portion of the Klamath River and its
tributaries shall be managed for natural production consistent with the
Native Fish Conservation Policy (OAR 635-007-0503).

(d) No coho salmon shall be released into the Oregon portion of the
Klamath River and its tributaries, unless re-colonization is not occurring or
is too slow as described through criteria directed under the Re-introduction
Implementation Plan.

(e) An Anadromous Fish Conservation Plan for coho salmon in the
Oregon portion of the Klamath River and its tributaries, or amendments to
the Recovery Plan for SONCC Coho, consistent with stipulations of the
Department’s Native Fish Conservation Policy (OAR 635-007-0503) shall
be prepared for Oregon Fish and Wildlife Commission approval, once self-
sustaining population(s) of coho salmon are established in the Oregon por-
tion of the Klamath River and its tributaries.

(f) The Anadromous Fish Conservation Plan, or amendments to the
Recovery Plan for SONCC Coho, prepared for Oregon Fish and Wildlife
Commission approval shall provide policy direction to guide management
of established coho salmon populations in the Oregon portion of the
Klamath Basin. This plan will be incorporated into a comprehensive plan
for fisheries management of the entire Klamath River Basin that will fulfill
requirements of the Pacific Fisheries Management Council.

(3) Objectives:

(a) Monitor natural re-colonization of coho salmon into the Oregon
portion of the Klamath River and its tributaries.

(b) Protect and improve coho salmon habitat in the Oregon portion of
the Klamath River and its tributaries.

(c) Integrate self-sustaining populations of coho salmon returning to
the Oregon portion of the Klamath River Basin into tribal, sport and com-
mercial fisheries through development of an Anadromous Fish

Conservation Plan, or amendments to the Recovery Plan for SONCC Coho.
Stat. Auth.: ORS 496.138, 496.146, 506.119
Stats. Implemented: ORS 496.162, 506.109, 506.129
Hist.: DFW 84-2008, f. & cert. ef. 7-28-08

635-500-3910
Pacific Lamprey in the Oregon Portion of the Klamath River, Upper
Klamath Lake and Tributaries

(1) Goal: Restore self-sustaining populations of naturally reproduced
Pacific Lamprey in the Oregon portion of the Klamath River and its tribu-
taries.

(2) Policies:

(a) Pacific Lamprey shall be monitored for natural re-colonization
into the Oregon portion of the Klamath River, Upper Klamath Lake and
tributaries.

(b) A Re-Introduction Implementation Plan shall be prepared which
identifies facilities and evaluation activities to monitor natural re-coloniza-
tion of Pacific Lamprey into the Oregon portion of the Klamath River,
Upper Klamath Lake and tributaries.

(c) Pacific Lamprey in the Oregon portion of the Klamath River,
Upper Klamath lake and tributaries shall be managed for natural production
consistent with the Native Fish Conservation Policy (OAR 635-007-0503).

(d) No Pacific Lamprey shall be released into the Oregon portion of
the Klamath River and its tributaries, unless re-colonization is not occur-
ring or is too slow as described through criteria directed under the Re-intro-
duction Implementation Plan.

(e) An Anadromous Fish Conservation Plan for Pacific Lamprey in
the Oregon portion of the Klamath River, Upper Klamath Lake and tribu-
taries, consistent with stipulations of the Department’s Native Fish
Conservation Policy (OAR 635-007-0503) shall be prepared for Oregon
Fish and Wildlife Commission approval once self-sustaining population(s)
of Pacific Lamprey are established in the Oregon portion of the Klamath
River and its tributaries.

(f) The Anadromous Fish Conservation Plan prepared for Oregon Fish
and Wildlife Commission approval shall provide policy direction to guide
management of established Pacific Lamprey populations in the Oregon por-
tion of the Klamath Basin. This plan will be incorporated into a comprehen-
sive plan for fisheries management of the entire Klamath River Basin.

(3) Objectives:

(a) Monitor natural re-colonization of Pacific Lamprey into the
Oregon portion of the Klamath River and its tributaries.

(b) Protect and improve Pacific Lamprey habitat in the Oregon por-
tion of the Klamath River and its tributaries.
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(c) Integrate self-sustaining populations of Pacific Lamprey returning
to the Oregon portion of the Klamath River Basin into tribal, sport and
commercial fisheries through development of an Anadromous Fish

Conservation Plan.
Stat. Auth.: ORS 496.138, 496.146, 506.119
Stats. Implemented: ORS 496.162, 506.109, 506.129
Hist.: DFW 84-2008, f. & cert. ef. 7-28-08

Rule Caption: Fall Commercial Seasons Set for Columbia River
mainstem and Select Area Fisheries.

Adm. Order No.: DFW 85-2008(Temp)

Filed with Sec. of State: 7-24-2008

Certified to be Effective: 8-1-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-042-0031, 635-042-0145, 635-042-0160, 635-
042-0170, 635-042-0180

Rules Suspended: 635-042-0145(T), 635-042-0160(T), 635-042-
0170(T), 635-042-0180(T)

Subject: Amended rules set for the 2008 fall commercial salmon sea-
sons for the Columbia River mainstem in zones 1 thru 5 and the
Columbia River Select Areas. Fall Select Area fisheries implement-
ed include: Youngs Bay; Blind and Knappa sloughs; Tongue
Point/South Channel; and Deep River.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-042-0031
Early Fall Salmon Season

(1) Salmon and white sturgeon may taken for commercial purposes in
the waters of the Columbia River: Zones 1-5, as identified in OAR 635-
042-0001. Retention of green sturgeon is prohibited.

(2) It is unlawful to use a gill net having a mesh size less than 9 inch-
es or more than 9.75 inches (as described in OAR 635-042-0010 (4)).

(3) The open fishing periods are:

(a) 7:00 p.m. Sunday, August 3 to 7:00 a.m. Monday, August 4, 2008
(12 hours);

(b) 7:00 p.m. Tuesday, August 5 to 7:00 a.m. Wednesday, August 6,
2008 (12 hours);

(c) 7:00 p.m. Thursday, August 7 to 7:00 a.m. Friday August 8, 2008
(12 hours).

(d) 7:00 p.m. Sunday, August 10 to 7:00 a.m. Monday, August 11,
2008 (12 hours); and

(e) 7:00 p.m. Tuesday, August 12 to 7:00 a.m. Wednesday, August 13,
2008 (12 hours);

(4) A maximum of ten white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) the fishery is open. Sturgeon possession and sales limit includes
mainstem fisheries only.

(5) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-A, Cowlitz River, Kalama-A, Lewis-B, Washougal River
and Sandy River sanctuaries are in effect during open fishing periods iden-
tified above.

Stat. Auth.: ORS 496.118, 506.109 & 506.129

Stats. Implemented: ORS 506.119 & 507.030

Hist.: FWC 63-1987, f. & ef. 8-7-87; FWC 67-1988, f. & cert. ef. 8-15-88; FWC 68-

1988(Temp), f. & cert. ef. 8-15-88; FWC 54-1989(Temp), f. & cert. ef. 8-7-89; FWC 56-

1989(Temp), f. & cert. ef. 8-11-89; FWC 58-1989(Temp), f. & cert. ef. 8-14-89; FWC 80-

1989(Temp), f. 8-28-89, cert. ef. 8-29-89; FWC 80-1990(Temp), f. 8-7-90, cert. ef. 8-8-90;

FWC 85-1991, f. 8-7-91, cert. ef. 8-12-91; FWC 91-1991(Temp), f. & cert. ef. 8-29-91; FWC

73-1992(Temp), f. & cert. ef. 8-10-92; FWC 46-1996, f. & cert. ef. 8-23-96; FWC 53-

1996(Temp), f. & cert. ef. 9-16-96; FWC 49-1997, f. 8-20-97, cert. ef. 8-24-97; DFW 74-

1998(Temp), f. & cert. ef. 8-25-98 thru 8-26-98; DFW 59-1999(Temp), f. & cert. ef. 8-23-99

thru 9-11-99; DFW 75-1999(Temp), f. 9-29-99, cert. ef. 9-30-99 thru 10-22-99;

Administrative correction 11-17-99; DFW 50-2000(Temp), f. 8-18-00, cert. ef. 8-21-00 thru

9-9-00; DFW 52-2000(Temp), f. 8-23-00, cert. ef. 8-23-00 thru 8-24-00; Administrative cor-

rection 6-20-01; DFW 68-2001(Temp), f. 8-7-01, cert. ef. 8-8-01 thru 8-9-01; DFW 76-

2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-01; DFW 79-2001(Temp), f. & cert. ef. 8-22-

01 thru 12-31-01; DFW 80-2001(Temp), f. & cert. ef. 8-24-01 thru 12-31-01; DFW 86-

2001(Temp), f. & cert. ef. 9-4-01 thru 12-31-01; DFW 81-2002(Temp), f. 8-2-02, cert. ef. 8-

4-02 thru 8-9-02; DFW 87-2002(Temp), f. & cert. ef. 8-9-02 thru 8-12-02; DFW 89-

2002(Temp), f. 8-16-02, cert. ef. 8-18-02 thru 12-31-02; DFW 75-2003(Temp), f. & cert. ef.

8-1-03 thru 12-31-03; DFW 77-2003(Temp), f. & cert. ef. 8-13-03 thru 12-31-03; DFW 82-

2003(Temp), f. & cert. ef. 8-25-03 thru 12-31-03; DFW 87-2003(Temp), f. & cert. ef. 8-27-

03 thru 12-31-03; DFW 81-2004(Temp), f. & cert. ef. 8-12-04 thru 12-31-04; DFW: 82-

2004(Temp), f. & cert. ef. 8-16-04 thru 12-31-04; DFW 86-2004(Temp), f. 8-19-04 thru 12-

31-04; DFW 88-2004(Temp), f. & cert. ef. 8-23-04 thru 12-31-04; Administrative correction,

2-18-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 88-

2005(Temp), f. 8-11-05, cert. ef. 8-14-05 thru 12-31-05; DEW 90-2005(Temp), f. & cert. ef.

8-17-05 thru 12-31-05; DFW 96-2005(Temp), f. & cert. ef. 8-22-05 thru 12-31-05; DFW 98-

2005(Temp), f. 8-24-05, cert. ef. 8-25-05 thru 12-31-05; Administrative correction 1-19-06;

DFW 72-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 82-2006(Temp), f. 8-

11-06, cert. ef. 8-13-06 thru 12-31-06; DFW 88-2006(Temp), f. 8-18-06, cert. ef. 8-21-06 thru
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12-31-06; DFW 89-2006(Temp), f. 8-24-06, cert. ef. 8-25-06 thru 12-31-06; Administrative
correction 1-16-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW
72-2007(Temp), f. 8-17-07, cert. ef. 8-23-07 thru 8-31-07; Administrative Correction 9-16-
07; DFW 85-2008(Temp), f. 7-24-08, cert .ef 8-1-08 thru 12-31-08

635-042-0145
Youngs Bay Salmon Season

(1) Salmon and white sturgeon may be taken for commercial purpos-
es in those waters of Youngs Bay.

(a) The open fishing periods are established in segments categorized
as the winter fishery; the spring fishery; the summer fishery and the fall
fishery, as follows:

(A) Fall Season: 6:00 a.m. Wednesday, August 6 to 6:00 p.m.
Thursday, August 7, 2008 (36 hours); 6:00 a.m. Wednesday, August 13 to
6:00 p.m. Thursday, August 14, 2008 (36 hours); 6:00 a.m. Wednesday,
August 20 to 6:00 p.m. Thursday, August 16, 2008 (36 hours); 6:00 a.m.
Wednesday, August 27 to 6:00 p.m. Thursday, August 28, 2008 (36 hours);
and 7:00 p.m. Tuesday, September 2 to noon Friday, October 31, 2008 (60
days);

(b) The fishing area for the Youngs Bay fall fisheries includes:

(A) All waters from the new Highway 101 Bridge upstream to the
upper boundary markers at Battle Creek Slough; except for those waters
which are closed southerly of the alternate Highway 101 Bridge (Lewis and
Clark River).

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net.

(a) It is unlawful to use a gill net having a mesh size that is more than
8-inches during the fall season from August 6 though 28, 2008. It is unlaw-
ful to use a gill net having a mesh size that is more than 6-inches after
August 28, 2008

(b) The use of additional weights or anchors attached directly to the
leadline is allowed upstream of markers located approximately 200 yards
upstream of the mouth of the Walluski River during all Youngs Bay com-
mercial fisheries.

(3) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) that the fisheries are open. During the fishing periods identified
in (1)(a)(A) above, the weekly aggregate sturgeon limit applies to posses-
sions and sales in the Youngs Bay fishery and other open Select Area fish-
eries only.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),

f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;

FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &

ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-1986,

f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-87;

FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), . 8-7-89, cert. ef. 8-20-89; FWC

82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, . 8-7-91, cert. ef. 8-18-91; FWC

123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-92; FWC

35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92, cert. ef. 8-

16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert. ef. 8-9-93;

FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94, cert. ef. 8-22-

94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp), f. & cert. ef. 9-

20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. & cert. ef. 6-5-95;

FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert. ef. 8-27-95; FWC

8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert. ef. 6-12-96; FWC

41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef. 8-19-96; FWC 54-

1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97; FWC 47-1997, . &

cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98; DFW 14-1998, f. &

cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-31-98; DFW 60-

1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW

10-1999., f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99 thru 8-6-99; DFW

55-1999, f. & cert. ef. 8-12-99; DEW 9-2000, f. & cert. ef. 2-25-00; DFW 42-2000, f. & cert.

ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-2-01, cert. ef. 8-6-

01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-01; DFW 106-

2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DEW 15-2002(Temp), f. & cert. ef. 2-20-

02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02; DFW 96-

2002(Temp), £. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, . & cert. ef. 2-14-03; DFW

17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp), f. & cert. ef.

4-23-03 thru 8-1-03; DFW 34-2003(Temp), . & cert. ef. 4-24-03 thru 10-1-03; DFW 36-

2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. & cert. ef. 5-

7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW 89-

2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-04;

DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. & cert. ef.

3-18-04 thru 3-31-04; DFW 28-2004(Temp), . 4-8-04 cert. ef. 4-12-04 thru 4-15-04; DFW

39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-04,

cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-31-

04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef.

2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f.

& cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f.

& cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;

DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef.
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5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. &
cert. ef. 5-30-06 thru 7-31-06; DFW 52-2006(Temp), f. & cert. ef. 6-28-06 thru 7-27-06;
DFW 73-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-
15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-
31-06; Administrative correction 1-16-07; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07
thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-07
thru 9-1-07; DFW 16-2007(Temp), f. & cert. ef. 3-14-07 thru 9-9-07; DFW 25-2007(Temp),
f. 4-17-07, cert. ef. 4-18-07 thru 7-26-07; DFW 45-2007(Temp), f. 6-15-07, cert. ef. 6-25-07
thru 7-31-07; DFW 50-2007(Temp), f. 6-29-07, cert. ef. 7-4-07 thru 7-31-07; DFW 61-
2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-2007(Temp), f. 10-12-07,
cert. ef. 10-14-07 thru 12-31-07; Administrative correction 1-24-08; DFW 6-2008(Temp), f.
1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2008(Temp), f. 2-26-08, cert. ef. 3-2-08 thru
8-28-08; DFW 30-2008(Temp), f. 3-27-08, cert. ef. 3-30-08 thru 8-28-08; DFW 48-
2008(Temp), f. & cert. ef. 5-12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08
thru 8-31-08; DFW 85-2008(Temp), f. 7-24-08, cert .ef 8-1-08 thru 12-31-08

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon and white sturgeon may be taken for commercial purpos-
es during the open fishing periods described below:

(a) Open fishing periods for the fall season in Blind and Knappa
Sloughs are: 7:00 p.m. to 7:00 a.m. on Tuesday, Wednesday and Thursday
nights from September 2 through September 12, 2008 (6 nights); 7:00 p.m.
to 7:00 a.m. on Monday, Tuesday, Wednesday and Thursday nights from
September 15 through September 19, 2008 (4 nights); and 4:00 p.m. to 8:00
a.m. on Monday, Tuesday, Wednesday and Thursday nights from
September 20 through October 31, 2008 (24 nights).

(b) The fishing areas for the season is:

(A) Blind Slough are those waters adjoining the Columbia River
which extend from markers at the mouth of Blind Slough upstream to
markers at the mouth of Gnat Creek which is located approximately 1/2
mile upstream of the county road bridge.

(B) Knappa Slough are all waters bounded by a line from the norther-
ly most marker at the mouth of Blind Slough westerly to a marker on
Karlson Island downstream to boundary lines defined by markers on the
west end of Minaker Island to markers on Karlson Island and the Oregon
shore. Markers define an area closure of about a 100 foot radius at the
mouth of Big Creek.

(c) Gear restrictions are as follows:

(A) During the fall fishery, outlined above in sections (1)(a) and
(1)(b), gill nets may not exceed 100 fathoms in length with no weight limit
on the lead line. The attachment of additional weight and anchors directly
to the lead line is permitted. It is unlawful to use a gill net having a mesh
size that is greater than 8-inches through September 5, 2008 and a 6-inch
maximum mesh size thereafter.

(2) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) that the fishery is open. During the fishing periods identified in
sections (1)(a) and (1)(b) above, the weekly aggregate sturgeon limit
applies to possessions and sales in the Youngs Bay fishery and other open
Select Area fisheries only.

(3) Oregon licenses are required in the open waters upstream from the

railroad bridge.

Stat. Auth.: ORS 496.138,496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-
1998, f. & cert. ef. 3-3-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW 86-1998(Temp), f. &
cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 48-1999(Temp),
f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &
cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.
ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-
2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-
26-01 thru 12-31-01; DFW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW
96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03;
DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-03,
cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
16-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-
05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f. & cert. ef. 4-
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20-05 thru 6-15-05; DFW 27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-
2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05
thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-
2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-
19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116~
2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef.
10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05;
Administrative correction 1-20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-
2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru 7-27-06; DFW 16-2006(Temp), f. 3-23-06 &
cert. ef. 3-26-06 thru 7-27-06; DFW 18-2006(Temp), f. 3-29-06, cert. ef. 4-2-06 thru 7-27-
06; DFW 20-2006(Temp), f. 4-7-06, cert. ef. 4-9-06 thru 7-27-06; DFW 32-2006(Temp), f. &
cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06;
DFW 75-2006(Temp), f. 8-8-06, cert. ef. 9-5-06 thru 12-31-06; DFW 92-2006(Temp), f. 9-1-
06, cert. ef. 9-5-06 thru 12-31-06; DFW 98-2006(Temp), f. & cert. ef. 9-12-06 thru 12-31-06;
DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-2006(Temp),
f. & cert. ef. 10-18-06 thru 12-31-06; Administrative correction 1-16-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 25-2007(Temp), f. 4-17-07,
cert. ef. 4-18-07 thru 7-26-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-
07; DFW 108-2007(Temp), f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative
Correction 1-24-08; DFW 6-2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-
2008(Temp), f. 2-26-08, cert. ef. 3-2-08 thru 8-28-08; DFW 48-2008(Temp), f. & cert. ef. 5-
12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08; DFW 85-
2008(Temp), f. 7-24-08, cert .ef 8-1-08 thru 12-31-08

635-042-0170
Tongue Point Basin and South Channel

(1) Tongue Point includes all waters bounded by a line from a yellow
marker midway between the red light at Tongue Point and the downstream
(northern most) pier (#8) to the flashing green USCG navigation light (#3)
at the rock jetty on the northwesterly tip of Mott Island, a line from a mark-
er at the south end of Mott Island easterly to a marker on the northwest bank
on Lois Island and a line from a marker on the southwest end of Lois Island
due westerly to a marker on the opposite bank.

(2) South Channel includes all waters bounded by a line from a mark-
er on John Day Point through the green buoy “7” thence to a marker on the
southwest end of Lois Island upstream to an upper boundary line from a
marker on Settler Point northwesterly to the flashing red marker “10”
thence northwesterly to a marker on the sand bar defining the terminus of
South Channel.

(3) Salmon and sturgeon may be taken for commercial purposes in
those waters of Tongue Point and South Channel as described in sections
(1) and (2) of this rule. Open fishing periods are: 7:00 p.m. to 7:00 a.m. on
Tuesday, Wednesday and Thursday nights from September 2 through
September 12,2008 (6 nights); 7:00 p.m. to 7:00 a.m. on Monday, Tuesday,
Wednesday and Thursday nights from September 15 through September 19,
2008 (4 nights); and 4:00 p.m. to 8:00 a.m. on Monday, Tuesday,
Wednesday and Thursday nights from September 20 through October 31,
2008 (24 nights).

(4) Gear restrictions are as follows:

(a) In waters described in section (1) as Tongue Point basin, gill nets
may not exceed 250 fathoms in length and weight limit on the lead line is
not to exceed two pounds on any one fathom. It is unlawful to use a gill net
having a mesh size that is more than 6-inches. While fishing during the sea-
sons described in this rule, gillnets with lead line in excess of two pounds
per fathom may be stored on boats.

(b) In waters described in section (2) as South Channel, nets are
restricted to 100 fathoms in length with no weight restrictions on the lead
line. The attachment of additional weight and anchors directly to the lead
line is permitted. It is unlawful to use a gill net having a mesh size that is
more than 6-inches. While fishing during the seasons described in this rule,
gillnets up to 250 fathoms in length may be stored on boats.

(5) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) that the fishery is open. During the fishing periods identified in
section (3) above, the weekly aggregate sturgeon limit applies to posses-
sions and sales in the Youngs Bay fishery and other open Select Area fish-

eries only.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; FWC 61-
1997(Temp), f. 9-23-97, cert. ef. 9-24-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 41-
1998(Temp), f. 5-28-98, cert. ef. 5-29-98; DFW 42-1998(Temp), f. 5-29-98, cert. ef. 5-31-98
thru 6-6-98; DFW 45-1998(Temp), f. 6-5-98, cert. ef. 6-6-98 thru 6-10-98; DFW 67-1998, f.
& cert. ef. 8-24-98; DFW 86-1998, f. & cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f.
& cert. ef. 2-26-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-
00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-
2001(Temp), f. & cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-
01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-
2002(Temp), f. & cert. ef. 2-20-02 thru 8-18-02; DFW 96-2002(Temp), f. & cert. ef. 8-26-02
thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03; DFW 34-2003(Temp), f. & cert. ef. 4-
24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 75-
2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-
9-03 thru 12-31-03; Administrative Correction 7-30-04; DFW 79-2004(Temp), f. 8-2-04,
cert. ef. 8-3-04 thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-
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04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef.
2-14-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-
2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-
05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW
120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef.
10-18-05 thru 12-31-05; Administrative correction 1-20-06; DFW 76-2006(Temp), f. 8-8-06,
cert. ef. 9-5-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru 12-
31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-31-06; Administrative correc-
tion 1-16-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-
2007(Temp), f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative Correction 1-24-
08; DFW 44-2008(Temp), f. 4-25-08, cert. ef. 4-28-08 thru 10-24-08; DFW 48-2008(Temp),
f. & cert. ef. 5-12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08;
DFW 85-2008(Temp), f. 7-24-08, cert .ef 8-1-08 thru 12-31-08

635-042-0180
Deep River Select Area Salmon Season

(1) Salmon and white sturgeon may be taken for commercial purpos-
es from the US Coast Guard navigation marker #16 upstream to the town
of Deep River.

(2) The fishing seasons are open:

(a) Fall season: Monday, Tuesday, Wednesday, and Thursday nights,
from 7:00 p.m. to 7:00 a.m. (12 hours) September 1 through September 19,
2008; and from 4:00 p.m. to 8:00 a.m. (16 hours) September 20 through
October 31, 2008.

(3) Gill nets may not exceed 100 fathoms in length and there is no
weight limit on the lead line. The attachment of additional weight and
anchors directly to the lead line is permitted. Nets may not be tied off to sta-
tionary structures and may not fully cross navigation channel.

(a) During the fall season, outlined above in (2)(a), it is unlawful to
use a gill net having a mesh size that is less than 7-inches.

(4) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) that the fishery is open. During the fishing periods identified in
(2)(a) above, the weekly aggregate sturgeon limit applies to possessions

and sales in the Youngs Bay fishery and other open Select Area fisheries.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 55-
1999, f. & cert. ef. 8-12-99; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01;
DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 96-2002(Temp), f. &
cert. ef. 8-26-02 thru 12-31-02; DFW 19-2003(Temp), f. 3-12-03, cert. ef. 4-17-03 thru 6-13-
03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-
03, cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03;
DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef.
2-13-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp),
f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04
thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-
05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-
2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-
3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-20006, f. & cert. ef. 2-15-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-
06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06; DFW 77-2006(Temp), f. 8-8-
06, cert. ef. 9-4-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru
12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06; Administrative correction 1-16-07;
DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-
14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 25-2007(Temp), f. 4-17-
07, cert. ef. 4-18-07 thru 7-26-07; DFW 28-2007(Temp), f. & cert. ef. 4-26-07 thru 7-26-07;
DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-2007(Temp), f.
10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative Correction 1-24-08; DFW 6-
2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2008(Temp), f. 2-26-08,
cert. ef. 3-2-08 thru 8-28-08; DFW 48-2008(Temp), f. & cert. ef. 5-12-08 thru 8-28-08; DFW
58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08; DFW 85-2008(Temp), f. 7-24-08, cert .ef
8-1-08 thru 12-31-08

Rule Caption: Expanded Recreational Sturgeon Fishery in
Willamette River and Columbia River Above Wauna.

Adm. Order No.: DFW 86-2008(Temp)

Filed with Sec. of State: 7-25-2008

Certified to be Effective: 7-25-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-017-0095, 635-023-0095

Rules Suspended: 635-023-0095(T)

Subject: Amended rules allow recreational retention of sturgeon in
the Columbia River from Wauna powerlines (River Mile 40)
upstream to Bonneville Dam and in the Willamette River down-
stream of Willamette Falls (including Multnomah Channel) four days
per week, Thursdays through Saturdays, from August 1 through Sep-
tember 30, 2008. This two month period was previously closed to

Oregon Bulletin

85

retention of sturgeon. Modification to the recreational sturgeon fish-
ery in the Columbia River below Wauna powerlines rescinded reten-
tion of sturgeon previously authorized for July 27. Revisions are con-
sistent with Joint State Action taken by the Columbia River Compact
agencies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-017-0095
Sturgeon Season

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2008 Oregon Sport Fishing
Regulations.

(2) The Willamette River downstream of Willamette Falls (including
Multnomah Channel) is open to the retention of white sturgeon four days
per week, Thursday, Friday, Saturday and Sunday during the following
periods:

(a) January 1 through December 31.

(3) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 2-2005(Temp), f. & cert. ef. 1-21-05 thru 7-19-05; DFW 55-2005, f. & cert. ef.
6-17-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05,
cert. ef. 1-1-06 thru 3-31-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 79-2006, f. 8-11-06,
cert. ef. 1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-
1-07; DFW 74-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 135-
2007(Temp), f. 12-28-07, cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef.
1-1-08; DFW 7-2008, f. & cert. ef. 2-11-08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru
12-31-08

635-023-0095
Sturgeon Season

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2008
Oregon Sport Fishing Regulations.

(2) The Columbia River from Wauna powerlines (River Mile 40)
upstream to Bonneville Dam is open to the retention of white sturgeon four
days per week, Thursdays through Sundays, during the following periods:

(a) January 1 through December 31.

(3) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay is open to the
retention of white sturgeon seven days per week during the following peri-
ods:

(a) January 1 through April 30; and

(b) May 10 through June 24.

(c) July 10 through July 12;

(d) July 17 through July 19; and

(e) July 26.

(4) The retention of white sturgeon in the area identified in section (3)
of this rule is prohibited May 1 through May 9; June 25 through July 9; July
13 through July 16; July 20 through July 25; and from July 27 through
December 31.

(5) During the fishing period as identified in subsection (3)(a) of this
rule, only white sturgeon between 42 60 inches in overall length may be
retained.

(6) During the fishing periods as identified in subsection (3)(b)
through (3)(e) of this rule, only white sturgeon between 45 60 inches in
overall length may be retained.

(7) The Columbia River and tributaries between Bonneville Dam and
The Dalles Dam are closed to retention of sturgeon effective 12:01 a.m.
Saturday, July 12, 2008.

(8) The Columbia River and tributaries between The Dalles Dam and
John Day Dam are closed to the retention of sturgeon effective 12:01 a.m.
Saturday, March 15, 2008.

(9) The Columbia River and tributaries between John Day Dam and
McNary Dam are closed to the retention of sturgeon effective 12:01 a.m.
Wednesday, March 26, 2008.

(10) Angling for sturgeon is prohibited from Marker 85 upstream to
Bonneville Dam, from Highway 395 Bridge upstream to McNary Dam, and
from the west end of the grain silo at Rufus upstream to John Day Dam dur-
ing May 1 through July 31.

(11) Retention of green sturgeon is prohibited all year in all areas.

[Publications: Publications referenced are available from the agency.]
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Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2000, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08

Rule Caption: Treaty Indian Summer Salmon Fisheries in the
Columbia River and Tributaries Extended.

Adm. Order No.: DFW 87-2008(Temp)

Filed with Sec. of State: 7-25-2008

Certified to be Effective: 7-25-08 thru 8-31-08

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: Amended rule extends the Tribal Indian commercial gill net
fishery in the Columbia River and tributaries by adding a new fish-
ing period. Modifications are consistent with action taken July 24,
2008 by the Columbia River Compact agencies of Oregon and Wash-
ington in concert with the Columbia River Inter-Tribal Fish Com-
mission.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) Commercial sale of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River is allowed beginning 6:00 a.m.
Monday, June 16, 2008 until further notice.

(a) Gear is restricted to subsistence fishing gear: hoopnets, dipnets,
and rod and reel with hook-and-line.

(b) Allowable sales include Chinook, coho, sockeye, steelhead, wall-
eye, carp, and shad.

(c) Sturgeon may not be sold. However, white sturgeon between 48
and 60 inches in length taken from The Dalles and John Day pools may be
kept for subsistence use. White sturgeon between 42 and 60 inches in
length taken from the Bonneville Pool may be kept for subsistence use.
White sturgeon caught in subsistence fisheries downstream of Bonneville
Dam must be released immediately unharmed.

(d) Closed areas, except the Spring Creek sanctuary, as set forth in
OAR 635-041-0045 remain in effect.

(2) Chinook, coho, sockeye, steelhead, walleye, carp, and shad may
be taken by gill net for commercial purposes from the mainstem Columbia

River, Zone 6 during the following periods:
6:00 a.m. Monday, June 23 through 6:00 p.m. Wednesday, June 25, 2008 (60 hours);
6:00 a.m. Tuesday, July 1 through 6:00 p.m. Thursday, July 3, 2008 (60 hours);
6:00 a.m. Tuesday, July 8 through 6:00 p.m. Thursday, July 10, 2008 (60 hours);
6:00 a.m. Tuesday, July 15 through 6:00 p.m. Thursday, July 17, 2008 (60 hours);
6:00 a.m. Tuesday, July 22 through 6:00 p.m. Thursday, July 24,2008 (60 hours); and
6:00 a.m. Monday, July 28 through 6:00 p.m. Thursday, July 31, 2008 (84 hours).

(a) No minimum mesh size restriction is in effect.

(b) Allowable sales include Chinook, coho, sockeye, steelhead, wall-
eye, carp, and shad.

(c) Sturgeon may not be sold. However, white sturgeon between 48
and 60 inches in length taken from The Dalles and John Day pools may be
kept for subsistence use. White sturgeon between 42 and 60 inches in
length taken from the Bonneville Pool may be kept for subsistence use.

(d) Closed areas, except the Spring Creek sanctuary, as set forth in
OAR 635-041-0045 remain in effect.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake/Little White Salmon River; and
Big White Salmon River, including the Yakama Nation subsistence fishery
on the Washington shore downstream of Bonneville Dam, are allowed dur-
ing those days and hours when the tributaries are open under lawfully

Oregon Bulletin

86

enacted tribal fishing periods, subject to restrictions as specified in section

1 above.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08

Rule Caption: Adopt Inseason Actions Implemented by the Federal
Government for Commercial Fisheries.

Adm. Order No.: DFW 88-2008(Temp)

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-004-0019

Rules Suspended: 635-004-0019(T)

Subject: This amended rule adopts in-season actions implemented
by the National Oceanic and Atmospheric Administration (NOAA)
for commercial fisheries including adjustments to trip limits gov-
erning the limited entry non-whiting trawl fishery and the limited
entry and open access daily trip limit sablefish fisheries.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0019
Inclusions and Modifications

(1) OAR chapter 635, division 004, modifies or is in addition to pro-
visions contained in Code of Federal Regulations, Title 50, Part 660,
Subpart G, West Coast Groundfish Fisheries.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart G, provides requirements for commercial groundfish fishing in
the Pacific Ocean off the Oregon coast. However, additional regulations
may be promulgated subsequently, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations.

(3) Notwithstanding the regulations as defined in OAR 635-004-
0018, the National Oceanic and Atmospheric Administration (NOAA), by
means of 73FR21057, announced inseason management measures effective
May 1, 2008, including but not limited to: adjustments governing the lim-
ited entry non-whiting trawl fishery including changes to trip limits and
Rockfish Conservation Area (RCA) boundaries; and trip limit adjustments
to the open access sablefish daily trip limit fishery north of 36° N. Latitude.

(4) Notwithstanding the regulations as defined in OAR 635-004-
0018, the National Oceanic and Atmospheric Administration (NOAA), by
means of Federal Register/Vol. 73, No.143/Thursday, July 24, 2008,
announced inseason management measures effective August 1, 2008,
including but not limited to: adjustments to trip limits governing the limit-
ed entry non-whiting trawl fishery, and the limited entry fixed gear and

open access sablefish daily trip limit fisheries.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 506.119
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 76-1999(Temp), f. 9-30-99, cert. ef. 10-1-99 thru 12-31-99; DFW 81-
1999(Temp), f. & cert. ef. 10-12-99 thru 12-31-99; DFW 98-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 23-2005(Temp), F. & cert. ef. 4-8-05 thru 10-4-05; DFW 30-2005(Temp), f. 4-29-
05, cert. ef. 5-1-05 thru 10-27-05; DFW 43-2005(Temp), f. & cert. ef. 5-13-05 thru 10-17-05;
DFW 68-2005(Temp), 6-30-05, cert. ef. 7-1-05 thru 12-27-05; DFW 114-2005(Temp), f. 9-
30-05, cert. ef. 10-1-05 thru 12-31-05; DFW 125-2005(Temp), f. & cert. ef. 10-19-05 thru 12-
31-05; DFW 134-2005(Temp), f. & cert. ef. 11-30-05 thru 12-31-05; DFW 147-2005(Temp),
f. 12-28-05, cert. ef. 1-1-06 thru 6-28-06; DFW 8-2006(Temp), f. 2-28-06, cert. ef. 3-1-06
thru 8-25-06; DFW 25-2006(Temp), f. 4-28-06, cert. ef. 5-1-06 thru 10-27-06; DFW 55-
2006(Temp), f. 6-30-06, cert. ef. 7-1-06 thru 12-27-06; DFW 110-2006(Temp), f. 9-29-06,
cert. ef. 10-1-06 thru 12-31-06; Administrative Correction 1-16-07; DFW 29-2007(Temp), f.
& cert. ef. 5-1-07 thru 10-27-07; DFW 58-2007(Temp), f. 7-18-07, cert. ef. 8-1-07 thru 12-
31-07; DFW 106-2007(Temp), f. 10-5-07, cert. ef. 10-6-07 thru 12-31-07; DFW 123-
2007(Temp), f. 11-26-07, cert. ef. 11-28-07 thru 12-31-07; DFW 126-2007(Temp), f. & cert.
ef. 12-11-07 thru 12-31-07; DFW 41-2008(Temp), f. 4-23-08, cert. ef. 5-1-08 thru 10-27-08;
DFW 88-2008(Temp), f. & cert. ef. 8-1-08 thru 12-31-08

ecccccccoe

Rule Caption: Commercial Directed Sardine Fishery Closed Until
September 15, 2008.

Adm. Order No.: DFW 89-2008(Temp)

Filed with Sec. of State: 8-6-2008
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Certified to be Effective: 8-6-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-004-0016

Rules Suspended: 635-004-0016(T)

Subject: This amended rule adopts management measures for the
2008 commercial sardine fishery that are consistent with federal reg-
ulations, as approved by the pacific Fishery Management Council in
November 2007. In accordance with these 2008 management meas-
ures, the amended rule closes the commercial directed fishery for
Pacific sardines until September 15, 2008.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0016
Harvest Guideline

(1) This rule incorporates, by reference, the sardine management
measures for 2008 included in the Pacific Council List of Decisions for the
November 2007 Pacific Fishery Management Council Meeting, and in
addition to the extent they are consistent with these rules, Code of Federal
Regulations, Title 50 Part 660, as amended to incorporate the standards rec-
ommendations of the Pacific Council. Therefore, persons must consult the
Federal Regulations in addition to this rule to determine all applicable sar-
dine fishing requirements. Where regulations refer to the fishery manage-
ment area, that area is extended from shore to three nautical miles from
shore coterminous with the Exclusive Economic Zone.

(2) Notwithstanding the management measures in section (1) above,
effective 12:01 a.m. August 8, 2008, the directed fishery for Pacific sardines
is closed until September 15, 2008.

[Publications: Publications references are available from the agency.]

Stat. Auth.: ORS 506.119

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 139-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 69-2008(Temp), f. & cert. ef. 6-24-
08 thru 12-20-08; DFW 89-208(Temp), f. & cert. ef. 8-6-08 thru 12-31-08

Rule Caption: Amendments regarding harvest of game birds, sea-
son dates, open areas, bag limits and take of wild birds including
nests and eggs.

Adm. Order No.: DFW 90-2008

Filed with Sec. of State: 8-13-2008

Certified to be Effective: 8-13-08

Notice Publication Date: 7-1-2008

Rules Amended: 635-045-0000, 635-051-0000, 635-051-0048, 635-
052-0000, 635-053-0000, 635-054-0000, 635-060-0000

Subject: Rules regarding the harvest of game birds including
2008-09 season dates, open areas, regulations and bag limits and to
allow continuation of control methods currently allowed under Fed-
eral permits for all migratory birds and to implement the Nest and
Egg Depredation Order or resident Canada geese. The department
may allow the destruction of nests and/or eggs by authorized feder-
al agencies and their permitees for the purposes of public health and
safety, nuisance, and depredation control.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-045-0000
Purpose

(1) The purpose of these rules is to list definitions pursuant to hunting
seasons for big game and game birds.

(2) The documents entitled “2008-2009 Oregon Game Bird
Regulations”, and “2008 Oregon Big Game Regulations,” are incorporated
by reference into these rules. These documents are available at hunting
license vendors and regional, district and headquarters offices of the
Oregon Department of Fish and Wildlife.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 36-1988, f. & cert. ef. 6-13-88; FWC 47-1989, f. & cert. ef. 7-25-89; FWC 14-

1990, f. & cert. ef. 2-2-90; FWC 91-1990, f. & cert. ef. 9-4-90; FWC 42-1996, f. & cert. ef.

8-12-96; FWC 53-1997, f. & cert. ef. 9-3-97; DFW 61-1998, f. & cert. ef. 8-10-98; DFW 75-

1998, f. & cert. ef. 9-4-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 56-1999, f. & cert. ef.

8-13-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 51-2000, f. & cert. ef. 8-22-00;

DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DEW 73-2001, f. & cert. ef. 8-15-01; DFW 121-

2001, f. 12-24-01, cert. ef. 1-1-02; DEW 88-2002, f. & cert. ef. 8-14-02; DFW 2-2003, f. &

cert. ef. 1-17-03; DFW 76-2003, f. & cert. ef. 8-13-03; DFW 118-2003, f. 12-4-03, cert. ef.

1-1-04; DFW 84-2004, f. & cert. ef. 8-18-04; DFW 91-2005, f. & cert. ef. 8-19-05; DFW

128-2005, f. 12-1-05, cert. ef. 1-1-06; DFW 81-2006, f. & cert. ef. 8-11-06; DFW 127-2006,

f. 12-7-06, cert. ef. 1-1-07; DFW 68-2007, f. & cert. ef. 8-14-07; DFW 118-2007, f. 10-31-

07, c ert. ef. 1-1-08; DFW 90-2008, f. & cert. ef. 8-13-08
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635-051-0000
Purpose

(1) The purpose of these rules is to establish dates, areas and other
restrictions for hunting game birds pursuant to ORS Chapter 496.

(2) The document entitled “2008-2009 Oregon Game Bird

Regulations,” is incorporated by reference into these rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 8-1988, f. & cert. ef. 9-2-88: FWC 45-1997, f. & cert. ef. 8-13-97; FWC 53-1997,
f. & cert. ef. 9-3-97; DFW 61-1998, f. & cert. ef. 8-10-98; DFW 75-1998, f. & cert. ef 9-4-
98; DFW 56-1999, f. & cert. ef. 8-13-99; DFW 51-2000, f. & cert. ef. 8-22-00; DFW 73-
2001, f. & cert. ef. 8-15-01; DFW 3-2002(Temp), f. & cert. ef. 1-3-02 thru 1-23-02; DFW 88-
2002, f. & cert. ef. 8-14-02; DFW 76-2003. f. & cert. ef. 8-13-03; DFW 84-2003(Temp). f. &
cert. ef. 8-26-03 thru 2-20-04; DFW 84-2004. f. & cert. ef. 8-18-04; DFW 91-2005, f. & cert.
ef. 8-19-05; DFW 81-2006, f. & cert. ef. 8-11-06; DFW 68-2007, f. & cert. ef. 8-14-07; DFW
90-2008, f. & cert. ef. 8-13-08

635-051-0048
Other Restrictions

Except as provided in section (1)(a), (b), (c), (2), (3)—(5) of this rule,
it is unlawful: To hunt within the corporate limits of any city or town, pub-
lic park or cemetery, or on any campus or grounds of a public school, col-
lege, or university or from a public road, road right-of-way, or railroad
right-of-way.

(1) Migratory game bird hunting is permitted within the city limits of
Warrenton in the following described areas:

(a) Beginning at a point located at the west end of the Lewis and Clark
Bridge (Alternate Highway 101) at the southern boundary of the Warrenton
city limits and west bank of the Lewis and Clark River, then westerly along
the common southern boundary of the Port of Astoria airport and the
Warrenton City limits to the west bank of Adams Slough (formerly Adair’s
Slough), then northerly along the west tracks, then westerly along said rail-
road tracks to its intersection with Northeast King Avenue, then northerly
along Northeast King Avenue to the mouth of the Skipanon River, then gen-
erally northwesterly following a contour line 100 yards inland from the
shoreline at mean high water of the Columbia River, and on the Columbia
River side of the Burlington Northern Railroad tracks to its intersection
with the Warrenton/Hammond city limits at Tansy Point, then in a general-
ly southeasterly direction upstream along the Columbia River, Youngs Bay
and Lewis and Clark River to the point of beginning.

(b) Beginning at a point of intersection with the low tide of the Pacific
Ocean and the westerly extension of Delaura Beach Road (County Road
#34), then easterly along Delaura Beach Road and Oceanview Cemetery
Road (County Road #321) to the junction with Wild Ace Lake Drive to the
Warrenton School Dump Road (County Road #286), then easterly along the
Warrenton School Dump Road to the junction of Southwest Juniper
Avenue, then northerly along Southwest Juniper Avenue to the road’s end,
then continuing northerly along the common boundary of Section 16 and 17
to the Warrenton/Hammond city limits, then westerly along the
Warrenton/Hammond city limits to the low tide of the Pacific Ocean, then
southerly to the point of beginning.

(c) Beginning at a point of intersection with the most southerly
boundary of the Warrenton city limits and Oregon Coast Highway 101 and
the west bank of the Skipanon River, then northerly along the west bank of
the Skipanon River to the bridge on (Crab Pot Way) Alternate Highway 101
(Fort Stevens Highway #104), then in a generally easterly direction along
Alternate Highway 101 to Southeast 14th Place, then in a generally south-
easterly direction along Southeast 14th Place and its easterly extension,
crossing the Oregon Coast Highway 101 to its intersection with the
Warrenton city limits, then southerly and westerly along the line of the
Warrenton city limits to the point of beginning.

(2) Game bird hunting is permitted within the city limits of Dunes
City.

(3) Game bird hunting is permitted within the boundary limits of the
Klamath Falls Airport.

(4) Waterfowl hunting is permitted in the following portion of Miami
Cove lying within the city limits of Garibaldi: That land in the east one-half
of the northwest quarter of Section 22, Township 1 North, Range 10 West,
Willamette Meridian, lying south of Coast Highway 101, and in the east
one-half of the southwest quarter of Section 22, Township 1 North, Range
10 West, lying north and west of Coast Highway 101, provided that no
hunting be permitted within 100 yards of any residence or commercial
structure.

(5) Waterfowl hunting is allowed within a portion of Coos Bay City
limits as described in Coos Bay City Ordinance number 100, section
3(2)(a) as of August 3, 2007.
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(6) No person shall take any wild bird without a permit or destroy the
eggs or nests of wild birds

(7) Notwithstanding the prohibition in paragraph (6):

(a) If registered through the Resident Canada Goose Nest and Egg
Registration Site of the U.S. Fish and Wildlife Service
(https://epermits.fws.gov/eRCGR/geSL.aspx), any person may destroy the
eggs or nests of resident Canada geese:

(A) Inside incorporated cities or urban growth boundaries; or

(B) On golf courses, parks or other highly developed recreational
areas outside incorporated cities or urban growth boundaries.

(b) The U.S. Fish and Wildlife Service, or anyone issued a depreda-
tion permit by the USFWS, may take any wild migratory bird, its eggs or
nest for the purpose of protecting public health or safety, to address public
nuisance or to deal with crop depredation. Any wild bird captured for the
purpose of translocation must be reported to the department and the translo-
cation site approved by the department prior to release.

Stat. Auth.: ORS 496.012, 496.138,496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 46-1983, f. & ef. 9-19-83; FWC 65-1983(Temp), f. & ef. 11-22-83; FWC 9-1984,

f. & ef. 3-12-84; FWC 51-1984, f. & ef. 9-5-84; FWC 64-1985, f. & ef. 10-2-85; FWC 58-

1986, f. & ef. 9-17-86; FWC 80-1988, f. & cert. ef. 9-2-88; FWC 105-1989, f. & cert. ef. 9-

29-89; FWC 92-1990, f. & cert. ef. 9-4-90; FWC 80-1992, f. & cert. ef. 8-26-92; FWC 51-

1993, f. & cert. ef. 8-25-93; FWC 45-1997, f. & cert. ef. 8-13-97; DFW 61-1998, f. & cert.

ef. 8-10-98; DFW 84-2004, f. & cert. ef. 8-18-04; DFW 116-2006(Temp), f. & cert. ef. 10-

12-06 thru 4-10-07; DFW 68-2007, f. & cert. ef. 8-14-07; DFW 37-2008(Temp), f. & cert. ef.
4-21-08 thru 10-17-08; DFW 90-2008, f. & cert. ef. 8-13-08

635-052-0000
Purpose
(1) The purpose of these rules is to establish season dates, areas and
bag limits for migratory upland game birds pursuant to ORS Chapter 496.
(2) The document entitled “2008-2009 Oregon Game Bird

Regulations,” is incorporated by reference into these rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 61-1988, f. & cert. ef. 7-28-88; FWC 45-1997, f. & cert. ef. 8-13-97; DFW 61-
1998, f. & cert. ef. 8-10-98; DFW 56-1999, f. & cert. ef. 8-13-99; DFW 82-1999(Temp), f. &
cert. ef. 10-25-99 thru 2-1-00; DFW 51-2000, f. & cert. ef. 8-22-00; DFW 73-2001, f. & cert.
ef. 8-15-01; DFW 88-2002, f. & cert. ef. 8-14-02; DFW 76-2003, f. & cert. ef. 8-13-03; DFW
84-2004, f. & cert. ef. 8-18-04; DFW 91-2005, f. & cert. ef. 8-19-05; DFW 81-2006, f. & cert.
ef. 8-11-06; DFW 68-2007, f. & cert. ef. 8-14-07; DFW 90-2008, f. & cert. ef. 8-13-08

635-053-0000
Purpose

(1) The purpose of these rules is to establish season dates, bag limits,
areas and other restrictions for hunting upland game birds pursuant to ORS
Chapter 496.

(2) The document entitled “2008-2009 Oregon Game Bird

Regulations,” is incorporated by reference into these rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 81-1988, f. & cert. ef. 9-2-88; FWC 33-1996, f. & cert. ef. 6-7-96; FWC 45-1997,
f. & cert. ef. 8-13-97; DFW 61-1998, f. & cert. ef. 8-10-98; DFW 75-1998, f. & cert. ef. 9-4-
98; DFW 56-1999, f. & cert. ef. 8-13-99; DFW 82-1999(Temp), f. & cert. ef. 10-25-99 thru
2-1-00; DFW 51-2000, f. & cert. ef. 8-22-00; DFW 73-2001, f. & cert. ef. 8-15-01; DFW 3-
2002(Temp), f. & cert. ef. 1-3-02 thru 1-23-02; DFW 88-2002, f. & cert. ef. 8-14-02; DFW
76-2003, f. & cert. ef. 8-13-03; DFW 2-2004(Temp), f. 1-13-04, cert. ef. 1-16-04 thru 1-31-
04; DFW 84-2004, f. & cert. ef. 8-18-04; DFW 91-2005, f. & cert. ef. 8-19-05; DFW 81-
2006, f. & cert. ef. 8-11-06; DFW 68-2007, f. & cert. ef. 8-14-07; DFW 90-2008, f. & cert.
ef. 8-13-08

635-054-0000
Purpose

(1) The purpose of these rules is to establish season dates, bag limits,
areas and other restrictions for hunting ducks, geese, coots, common snipe
and crow pursuant to ORS Chapter 496.

(2) The document entitled “2008-2009 Oregon Game Bird

Regulations,” is incorporated by reference into these rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138,496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 82-1988, f. & cert. ef. 9-2-88; FWC 45-1997, f. & cert. ef. 8-13-97; FWC 53-
1997, f. & cert. ef. 9-3-97; DFW 61-1998, f. & cert. ef. 8-10-98; DFW 75-1998, f. & cert. ef.
9-4-98; DFW 95-1998(Temp), f. & cert. ef. 12-1-98 thru 12-18-98; DFW 98-1998(Temp) f.
& cert. ef. 12-18-98 thru 2-28-99; DFW 56-1999, f. & cert. ef. 8-13-99; DFW 82-
1999(Temp), f. & cert. ef. 10-25-99 thru 2-1-00; DFW 51-2000, f. & cert. ef. 8-22-00; DFW
73-2001, f. & cert. ef. 8-15-01; DFW 99-2001(Temp), f. & cert. ef. 10-12-01 thru 4-10-02;
DFW 3-2002(Temp), f. & cert. ef. 1-3-02 thru 1-23-02; DFW 88-2002, f. & cert. ef. 8-14-02;
DFW 76-2003, f. & cert. ef. 8-13-03; DFW 84-2004, f. & cert. ef. 8-18-04; DFW 87-
2004(Temp), f. & cert. ef. 8-18-04 thru 9-16-04; Administrative correction 10-25-04; DFW
91-2005, f. & cert. ef. 8-19-05; DFW 81-2006, f. & cert. ef. 8-11-06; DFW 68-2007, f. & cert.
ef. 8-14-07; DFW 90-2008, f. & cert. ef. 8-13-08
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635-060-0000
Purpose and General Information

(1) The purpose of these rules is to describe the requirements and pro-
cedures for controlled hunts pursuant to ORS 496.162.

(2) The documents entitled “2008-2009 Oregon Game Bird
Regulations,” and “2008,” are incorporated by reference into these rules.
These documents are available at hunting license agents and regional, dis-
trict, and headquarters offices of the Oregon Department of Fish and
Wildlife.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 118, f. & ef. 6-3-77; FWC 25-1978, f. & ef. 5-26-78; FWC 32-1978, f. & ef. 6-
30-78; FWC 29-1979, f. & ef. 8-2-79; FWC 33-1980, f. & ef. 6-30-80; FWC 7-1981, f. 2-18-
81, ef. 6-1-81; FWC 10-1981, f. & ef. 3-31-81; FWC 22-1981, f. & ef. 6-29-81; FWC 21-
1982, f. & ef. 3-31-82; FWC 38-1982, f. & ef. 6-25-82; FWC 34-1984, f. & ef. 7-24-84; FWC
16-1985, f. & ef. 4-11-85; FWC 43-1985, f. & ef. 8-22-85; FWC 35-1986, f. & ef. 8-7-86;
FWC 11-1987, f. & ef. 3-6-87; FWC 40-1987, f. & ef. 7-6-87; FWC 12-1988, f. & cert. ef.
3-10-88; FWC 37-1988, f. & cert. ef. 6-13-88; FWC 14-1989, f. & cert. ef. 3-28-89; FWC
48-1989, f. & cert. ef. 7-25-89; FWC 23-1990, f. & cert. ef. 3-21-90; FWC 71-1997, f. & cert.
ef. 12-29-97; DFW 61-1998, f. & cert. ef. 8-10-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW
56-1999, f. & cert. ef. 8-13-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 51-2000, f.
& cert. ef. 8-22-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 73-2001, f. & cert. ef.
8-15-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 3-2002(Temp), f. & cert. ef. 1-
3-02 thru 1-23-02; DFW 28-2002(Temp), f. 4-1-02, cert. ef. 4-2-02 thru 9-28-02; DFW 59-
2002, f. & cert. ef. 6-11-02; DFW 88-2002, f. & cert. ef. 8-14-02; DFW 2-2003, f. & cert. ef.
1-17-03; DFW 76-2003, f. & cert. ef. 8-13-03; DFW 118-2003, f. 12-4-03, cert. ef. 1-1-04;
DFW 84-2004, f. & cert. ef. 8-18-04; DFW 122-2004, f. 12-21-04, cert. ef. 1-1-05; DFW 91-
2005, f. & cert. ef. 8-19-05; DFW 128-2005, f. 12-1-05, cert. ef. 1-1-06; DFW 81-2006, f. &
cert. ef. 8-11-06; DFW 127-2006, f. 12-7-06, cert. ef. 1-1-07; DFW 68-2007, f. & cert. ef. 8-
14-07; DFW 118-2007, f. 10-31-07, c ert. ef. 1-1-08; DFW 60-2008, f. & cert. 6-12-08; DFW
90-2008, f. & cert. ef. 8-13-08

Rule Caption: Promulgation of Inland waters Anchovy Season.
Adm. Order No.: DFW 91-2008(Temp)

Filed with Sec. of State: 8-11-2008

Certified to be Effective: 8-11-08 thru 1-31-09

Notice Publication Date:

Rules Amended: 635-004-0038

Subject: This adopted rule promulgates the commercial Inland
Waters Anchovy Season. This rule also sets the season dates; defines
the types of gear authorized for the taking of anchovies; methods to
be employed in estimating total weight of fish taken; and recording
and reporting requirements for the fishery.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0038
Inland Waters Anchovy Fishery

There is no closed season or area for the commercial taking of
anchovies in inland waters except as specified in Oregon administrative rule
or as specified

(1) The open season for the taking of anchovies is August 11 through
October 31.

(2) Any vessel engaged in the commercial taking of anchovies must
obtain a license as described in 635-006-0140 or 635-006-0160.

(3) Any person engaged in or assisting in the taking of anchovies from
the waters of this state must possess a commercial fishing license as
described in OAR 635-006-0145 or 635-006-0160.

(4) It is unlawful to use any fishing gear or method of harvest for the
taking of anchovy other than:

(a) Purse seine with a maximum length of 50 fathoms (300 feet),
defined as the maximum distance from the first to last pursing rings on the
purse line;

(b) Lampara net; or

(c) Hook and line “jigging.”

(5) All species other than anchovies, taken in operation of gear such
as described in section (4) above, must be returned to the water immediate-
ly unharmed.

(6) All anchovies harvested commercially must be reported on a
Commercial Fisherman Transportation Report as described in OAR 635-
006-0165 when caught, and must be reported to a wholesale bait dealer or
wholesale fish dealer upon landing and recorded on a fish receiving ticket
as described in 635-006-0210.

(7) Wholesale fish and bait dealers may estimate the net weight of fish
landed provided such method is approved and authorized in writing by the
Oregon Department of Fish and Wildlife (Department).

(8) Those wholesale fish or bait dealers or canners authorized to use
the sampling procedure in subsection (7) of this rule are subject to inspec-
tion for accuracy by the Department or by the Oregon State Police, at any

September 2008: Volume 47, No. 9



ADMINISTRATIVE RULES

time. Authorization for use of a sampling procedure may be withdrawn at

any time by the Department or by the Oregon State Police.
Stat. Auth.: ORS 506.119
Stats Implemented: ORS 506.109 and 506.129
Hist.: DFW 91-2008(Temp), f. & cert. ef. 8-11-08 thru 1-31-09

Rule Caption: Ocean Sport Pacific halibut Re-opens North of Cape
Falcon, Oregon.

Adm. Order No.: DFW 92-2008(Temp)

Filed with Sec. of State: 8-11-2008

Certified to be Effective: 8-11-08 thru 9-30-08

Notice Publication Date:

Rules Amended: 635-039-0085

Rules Suspended: 635-039-0085(T)

Subject: Amended rule re-opens the sport fishery for Pacific halibut
in the area between Leadbetter Point,Washington and Cape Falcon,
Oregon at 12:01 a.m. on Friday, August 22 through 11:59 p.m. Sat-
urday August 23,2008 (2 days). Revisions are consistent with reg-
ulations that have been implemented by the federal government and
the International Pacific Halibut Commission for the 2008 Oregon
recreational fishery for Pacific halibut.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-039-0085
Halibut Seasons

(1) The Pacific halibut sport fishery in Oregon is regulated by the fed-
eral government and the International Pacific Halibut Commission (IPHC).
OAR chapter 635, division 039 incorporates into Oregon Administrative
Rules, by reference, modifications or additions to provisions determined by
the IPHC and to the extent they are consistent with Title 50 of the Code of
Federal Regulations, Part 300, Subpart E (61FR35550, July 5, 1996)
Volume 73, Number 46, dated March 7, 2008 and as amended by Federal
Regulations.

(2) Effective 11:59 p.m., Sunday August 2, 2008 the Columbia River
sub-area (Cape Falcon, OR to Leadbetter Pt., WA) is closed to the retention
of Pacific halibut.

(3) Effective 12:01 a.m. Friday, August 22 through 11:59 p.m.
Saturday, August 23, 2008 the Columbia River sub-area (Cape Falcon, OR

to Leadbetter Pt., WA) re-opens to the retention of Pacific halibut.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 56-2005, f. 6-21-05, cert. ef. 7-1-05; DFW 89-2005(Temp), f. & cert. ef. 8-12-05
thru 12-12-05; DFW 107-2005(Temp), f. 9-14-05, cert. ef. 9-15-05 thru 10-31-05; DFW 121-
2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-19-
06; DFW 34-2006(Temp), f. 5-25-06, cert. ef. 5-27-06 thru 8-3-06; Administrative correction
8-22-06; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 35-2007(Temp), f. 5-25-07, cert. ef. 5-
26-07 thru 8-2-07; DFW 67-2007(Temp), f. 8-9-07, cert. ef. 8-12-07 thru 9-30-07; DFW 76-
2007(Temp), f. 8-17-07, cert. ef. 8-24-07 thru 9-30-07; DFW 84-2007(Temp), f. 9-5-07, cert.
ef. 9-15-07 thru 9-30-07; DFW 87-2007(Temp), f. 9-10-07, cert. ef. 9-14-07 thru 10-28-07;
DFW 90-2007(Temp), f. 9-19-07, cert ef. 9-20-07 thru 10-31-07; Administrative corection
11-17-07; DFW 57-2008(Temp), f. 5-30-08, cert. ef. 6-1-08 thru 7-31-08; DFW 81-
2008(Temp), f. 7-11-08, cert. ef. 8-2-08 thru 9-30-08; DFW 92-2008(Temp), f. & cert. ef. 8-
11-08 thru 9-30-08

Rule Caption: Early Closure of Fall Commercial Season in
Columbia River Zones 1 Through 5.

Adm. Order No.: DFW 93-2008(Temp)

Filed with Sec. of State: 8-12-2008

Certified to be Effective: 8-12-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-042-0031

Rules Suspended: 635-042-0031(T)

Subject: Amended rule rescinds the previously adopted commercial
fishing period scheduled from 7:00 p.m. Tuesday, August 12, 2008
through 7:00 a.m. Wednesday, August 13, 2008 for the Columbia
River mainstem in zones 1 through 5.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-042-0031
Early Fall Salmon Season

(1) Salmon and white sturgeon may taken for commercial purposes in
the waters of the Columbia River: Zones 1-5, as identified in OAR 635-042-
0001. Retention of green sturgeon is prohibited.

(2) It is unlawful to use a gill net having a mesh size less than 9 inch-
es or more than 9.75 inches (as described in OAR 635-042-0010(4)).
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(3) The open fishing periods are:

(a) 7:00 p.m. Sunday, August 3 to 7:00 a.m. Monday, August 4, 2008
(12 hours);

(b) 7:00 p.m. Tuesday, August 5 to 7:00 a.m. Wednesday, August 6,
2008 (12 hours);

(c) 7:00 p.m. Thursday, August 7 to 7:00 a.m. Friday August 8, 2008
(12 hours); and

(d) 7:00 p.m. Sunday, August 10 to 7:00 a.m. Monday, August 11,
2008 (12 hours).

(4) A maximum of ten white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) the fishery is open. Sturgeon possession and sales limit includes
mainstem fisheries only.

(5) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-A, Cowlitz River, Kalama-A, Lewis-B, Washougal River
and Sandy River sanctuaries are in effect during open fishing periods iden-

tified above.

Stat. Auth.: ORS 496.118, 506.109 & 506.129

Stats. Implemented: ORS 506.119 & 507.030

Hist.: FWC 63-1987, f. & ef. 8-7-87; FWC 67-1988, f. & cert. ef. 8-15-88; FWC 68-
1988(Temp), f. & cert. ef. 8-15-88; FWC 54-1989(Temp), f. & cert. ef. 8-7-89; FWC 56-
1989(Temp), f. & cert. ef. 8-11-89; FWC 58-1989(Temp), f. & cert. ef. 8-14-89; FWC 80-
1989(Temp), f. 8-28-89, cert. ef. 8-29-89; FWC 80-1990(Temp), f. 8-7-90, cert. ef. 8-8-90;
FWC 85-1991, . 8-7-91, cert. ef. 8-12-91; FWC 91-1991(Temp), f. & cert. ef. 8-29-91; FWC
73-1992(Temp), f. & cert. ef. 8-10-92; FWC 46-1996, f. & cert. ef. 8-23-96; FWC 53-
1996(Temp), f. & cert. ef. 9-16-96; FWC 49-1997, f. 8-20-97, cert. ef. 8-24-97; DFW 74-
1998(Temp), f. & cert. ef. 8-25-98 thru 8-26-98; DFW 59-1999(Temp), f. & cert. ef. 8-23-99
thru 9-11-99; DFW 75-1999(Temp), f. 9-29-99, cert. ef. 9-30-99 thru 10-22-99;
Administrative correction 11-17-99; DFW 50-2000(Temp), f. 8-18-00, cert. ef. 8-21-00 thru
9-9-00; DFW 52-2000(Temp), f. 8-23-00, cert. ef. 8-23-00 thru 8-24-00; Administrative cor-
rection 6-20-01; DFW 68-2001(Temp), f. 8-7-01, cert. ef. 8-8-01 thru 8-9-01; DFW 76-
2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-01; DFW 79-2001(Temp), f. & cert. ef. 8-22-
01 thru 12-31-01; DFW 80-2001(Temp), f. & cert. ef. 8-24-01 thru 12-31-01; DFW 86-
2001(Temp), f. & cert. ef. 9-4-01 thru 12-31-01; DFW 81-2002(Temp), f. 8-2-02, cert. ef. 8-
4-02 thru 8-9-02; DFW 87-2002(Temp), f. & cert. ef. 8-9-02 thru 8-12-02; DFW 89-
2002(Temp), f. 8-16-02, cert. ef. 8-18-02 thru 12-31-02; DFW 75-2003(Temp), f. & cert. ef.
8-1-03 thru 12-31-03; DFW 77-2003(Temp), f. & cert. ef. 8-13-03 thru 12-31-03; DFW 82-
2003(Temp), f. & cert. ef. 8-25-03 thru 12-31-03; DFW 87-2003(Temp), f. & cert. ef. 8-27-
03 thru 12-31-03; DFW 81-2004(Temp), f. & cert. ef. 8-12-04 thru 12-31-04; DFW: 82-
2004(Temp), f. & cert. ef. 8-16-04 thru 12-31-04; DFW 86-2004(Temp), f. 8-19-04 thru 12-
31-04; DFW 88-2004(Temp), f. & cert. ef. 8-23-04 thru 12-31-04; Administrative correction,
2-18-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 88-
2005(Temp), f. 8-11-05, cert. ef. 8-14-05 thru 12-31-05; DFW 90-2005(Temp), f. & cert. ef.
8-17-05 thru 12-31-05; DFW 96-2005(Temp), f. & cert. ef. 8-22-05 thru 12-31-05; DFW 98-
2005(Temp), f. 8-24-05, cert. ef. 8-25-05 thru 12-31-05; Administrative correction 1-19-06;
DFW 72-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 82-2006(Temp), f. 8-
11-06, cert. ef. 8-13-06 thru 12-31-06; DFW 88-2006(Temp), f. 8-18-06, cert. ef. 8-21-06 thru
12-31-06; DFW 89-2006(Temp), f. 8-24-06, cert. ef. 8-25-06 thru 12-31-06; Administrative
correction 1-16-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW
72-2007(Temp), f. 8-17-07, cert. ef. 8-23-07 thru 8-31-07; Administrative Correction 9-16-
07; DFW 85-2008(Temp), f. 7-24-08, cert .ef 8-1-08 thru 12-31-08; DFW 93-2008(Temp), f.
& cert. ef. 8-12-08 thru 12-31-08

Rule Caption: Treaty Indian Summer Salmon Season Extended in
the Columbia River and Tributaries.

Adm. Order No.: DFW 94-2008(Temp)

Filed with Sec. of State: 8-14-2008

Certified to be Effective: 8-14-08 thru 9-30-08

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: Amended rule extends the Tribal Indian commercial gill net
salmon season in the Columbia River and tributaries by adding three
new fishing periods. Modifications are consistent with action taken
August 13, 2008 by the Columbia River Compact agencies of
Oregon and Washington in concert with the Columbia River Inter-
Tribal Fish Commission.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) Commercial sale of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River is allowed beginning 6:00 a.m.
Monday, June 16, 2008 until further notice.

(a) Gear is restricted to subsistence fishing gear: hoopnets, dipnets,
and rod and reel with hook-and-line.

(b) Allowable sales include Chinook, coho, sockeye, steelhead, wall-
eye, carp, and shad.

(c) Sturgeon may not be sold. However, white sturgeon between 48
and 60 inches in length taken from The Dalles and John Day pools may be
kept for subsistence use. White sturgeon between 42 and 60 inches in length
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taken from the Bonneville Pool may be kept for subsistence use. White stur-
geon caught in subsistence fisheries downstream of Bonneville Dam must
be released immediately unharmed.

(d) Closed areas, except the Spring Creek sanctuary, as set forth in
OAR 635-041-0045 remain in effect.

(2) Chinook, coho, sockeye, steelhead, walleye, carp, and shad may
be taken by gill net for commercial purposes from the mainstem Columbia

River, Zone 6 during the following periods:
6:00 a.m. Monday, June 23 through 6:00 p.m. Wednesday, June 25, 2008 (60 hours);
6:00 a.m. Tuesday, July 1 through 6:00 p.m. Thursday, July 3, 2008 (60 hours);
6:00 a.m. Tuesday, July 8 through 6:00 p.m. Thursday, July 10, 2008 (60 hours);
6:00 a.m. Tuesday, July 15 through 6:00 p.m. Thursday, July 17, 2008 (60 hours);
6:00 a.m. Tuesday, July 22 through 6:00 p.m. Thursday, July 24, 2008 (60 hours); and
6:00 a.m. Monday, July 28 through 6:00 p.m. Thursday, July 31, 2008 (84 hours).
6:00 a.m. Tuesday, August 19 through 6:00 p.m. Friday, August 22, 2008 (84 hours);
6:00 a.m. Tuesday, August 26 through 6:00 p.m. Friday, August 29, 2008 (84 hours);
6:00 a.m. Tuesday, September 2 through 6:00 p.m. Saturday, September 6, 2008 (108
hours).

(a) No minimum mesh size restriction is in effect through August 18,
2008. An 8-inch minimum mesh size restriction is in effect beginning
August 19, 2008.

(b) Allowable sales include Chinook, coho, sockeye, steelhead, wall-
eye, carp, and shad.

(c) Sturgeon may not be sold. However, white sturgeon between 48
and 60 inches in length taken from The Dalles and John Day pools may be
kept for subsistence use. White sturgeon between 42 and 60 inches in length
taken from the Bonneville Pool may be kept for subsistence use.

(d) Closed areas, except the Spring Creek sanctuary, as set forth in
OAR 635-041-0045 remain in effect through August 18, 2008. The Spring
Creek Hatchery sanctuary is in effect beginning August 19, 2008.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake/Little White Salmon River; and
Big White Salmon River, including the Yakama Nation subsistence fishery
on the Washington shore downstream of Bonneville Dam, are allowed dur-
ing those days and hours when the tributaries are open under lawfully
enacted tribal fishing periods, subject to restrictions as specified in section

1 above.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008, f. & cert. ef. 7-
25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08

Rule Caption: Two Commercial Gill Net Salmon Fishing Periods
Authorized for Columbia River below Bonneville Dam.

Adm. Order No.: DFW 95-2008(Temp)

Filed with Sec. of State: 8-14-2008

Certified to be Effective: 8-14-08 thru 9-30-08

Notice Publication Date:

Rules Amended: 635-042-0031

Rules Suspended: 635-042-0031(T)

Subject: Amended rule allows two commercial gill net salmon fish-
ing periods in the Columbia River mainstem below Bonneville Dam.
The first period is from 7:00 p.m. Thursday, August 14 through 7:00
a.m. Friday, August 15,2008 (12 hours) in Zones 2 thru 5. The sec-
ond period is from 8:00 p.m. Tuesday, August 19 through 6:00 a.m.
Wednesday, August 20, 2008 (10 hours) in Zones 4 and 5.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-042-0031
Early Fall Salmon Season

(1) Salmon and white sturgeon may be taken for commercial purpos-
es in the waters of the Columbia River: Zones 1-5, as identified in OAR
635-042-0001 during open fishing periods identified in sections (3)(a)
through (3)(d); Zones 2-5 during the fishing period identified in section
(3)(e) below; and Zones 4-5 during the fishing period identified in section
(3)(f) below. Retention of green sturgeon is prohibited.

(2) It is unlawful to use a gill net having a mesh size less than 9 inch-
es or more than 9.75 inches (as described in OAR 635-042-0010(4)).

(3) The open fishing periods are:
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(a) 7:00 p.m. Sunday, August 3 to 7:00 a.m. Monday, August 4, 2008
(12 hours);

(b) 7:00 p.m. Tuesday, August 5 to 7:00 a.m. Wednesday, August 6,
2008 (12 hours);

(c) 7:00 p.m. Thursday, August 7 to 7:00 a.m. Friday August 8, 2008
(12 hours);

(d) 7:00 p.m. Sunday, August 10 to 7:00 a.m. Monday, August 11,
2008 (12 hours);

(e) 7:00 p.m. Thursday, August 14 to 7:00 a.m. Friday, August 15,
2008 (12 hours);

(f) 8:00 p.m. Tuesday, August 19 to 6:00 a.m. Wednesday, August 20,
2008 (10 hours).

(4) A maximum of ten white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) the fishery is open through August 16, 2008. A maximum of
three white sturgeon may be possessed or sold by each participating vessel
during each calendar week (Sunday through Saturday) beginning August
17, 2008. Sturgeon possession and sales limit includes mainstem fisheries
only.

(5) Closed waters, as described in OAR 635-042-0005, for Grays
River, Elokomin-A, Cowlitz River, Kalama-A, Lewis-B, Washougal River
and Sandy River sanctuaries are in effect during open fishing periods iden-
tified in sections (3)(a) through (3)(e) above and Lewis-B, Washougal River
and Sandy River sanctuaries are in effect during open fishing periods iden-
tified in section (3)(f) above.

Stat. Auth.: ORS 496.118, 506.109 & 506.129

Stats. Implemented: ORS 506.119 & 507.030

Hist.: FWC 63-1987, f. & ef. 8-7-87; FWC 67-1988, f. & cert. ef. 8-15-88; FWC 68-

1988(Temp), f. & cert. ef. 8-15-88; FWC 54-1989(Temp), f. & cert. ef. 8-7-89; FWC 56-

1989(Temp), f. & cert. ef. 8-11-89; FWC 58-1989(Temp), f. & cert. ef. 8-14-89; FWC 80-

1989(Temp), f. 8-28-89, cert. ef. 8-29-89; FWC 80-1990(Temp), f. 8-7-90, cert. ef. 8-8-90;

FWC 85-1991, f. 8-7-91, cert. ef. 8-12-91; FWC 91-1991(Temp), f. & cert. ef. 8-29-91; FWC

73-1992(Temp), f. & cert. ef. 8-10-92; FWC 46-1996, f. & cert. ef. 8-23-96; FWC 53-

1996(Temp), f. & cert. ef. 9-16-96; FWC 49-1997, f. 8-20-97, cert. ef. 8-24-97; DFW 74-

1998(Temp), f. & cert. ef. 8-25-98 thru 8-26-98; DFW 59-1999(Temp), f. & cert. ef. 8-23-99

thru 9-11-99; DFW 75-1999(Temp), f. 9-29-99, cert. ef. 9-30-99 thru 10-22-99;

Administrative correction 11-17-99; DFW 50-2000(Temp), f. 8-18-00, cert. ef. 8-21-00 thru

9-9-00; DFW 52-2000(Temp), f. 8-23-00, cert. ef. 8-23-00 thru 8-24-00; Administrative cor-

rection 6-20-01; DFW 68-2001(Temp), f. 8-7-01, cert. ef. 8-8-01 thru 8-9-01; DFW 76-

2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-01; DFW 79-2001(Temp), f. & cert. ef. 8-22-

01 thru 12-31-01; DFW 80-2001(Temp), f. & cert. ef. 8-24-01 thru 12-31-01; DFW 86-

2001(Temp), f. & cert. ef. 9-4-01 thru 12-31-01; DFW 81-2002(Temp), f. 8-2-02, cert. ef. 8-

4-02 thru 8-9-02; DFW 87-2002(Temp), f. & cert. ef. 8-9-02 thru 8-12-02; DFW 89-

2002(Temp), f. 8-16-02, cert. ef. 8-18-02 thru 12-31-02; DFW 75-2003(Temp), f. & cert. ef.

8-1-03 thru 12-31-03; DFW 77-2003(Temp), f. & cert. ef. 8-13-03 thru 12-31-03; DEW 82-

2003(Temp), f. & cert. ef. 8-25-03 thru 12-31-03; DFW 87-2003(Temp), f. & cert. ef. 8-27-

03 thru 12-31-03; DEW 81-2004(Temp), f. & cert. ef. 8-12-04 thru 12-31-04; DFW: 82-

2004(Temp), f. & cert. ef. 8-16-04 thru 12-31-04; DFW 86-2004(Temp), f. 8-19-04 thru 12-

31-04; DFW 88-2004(Temp), f. & cert. ef. 8-23-04 thru 12-31-04; Administrative correction,

2-18-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 88-

2005(Temp), f. 8-11-05, cert. ef. 8-14-05 thru 12-31-05; DFW 90-2005(Temp), f. & cert. ef.

8-17-05 thru 12-31-05; DFW 96-2005(Temp), f. & cert. ef. 8-22-05 thru 12-31-05; DFW 98-

2005(Temp), f. 8-24-05, cert. ef. 8-25-05 thru 12-31-05; Administrative correction 1-19-06;

DFW 72-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 82-2006(Temp), f. 8-

11-06, cert. ef. 8-13-06 thru 12-31-06; DFW 88-2006(Temp), f. 8-18-06, cert. ef. 8-21-06 thru

12-31-06; DFW 89-2006(Temp), f. 8-24-06, cert. ef. 8-25-06 thru 12-31-06; Administrative

correction 1-16-07; DEW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW

72-2007(Temp), f. 8-17-07, cert. ef. 8-23-07 thru 8-31-07; Administrative Correction 9-16-

07; DFW 85-2008(Temp), . 7-24-08, cert .ef 8-1-08 thru 12-31-08; DFW 93-2008(Temp), f.

& cert. ef. 8-12-08 thru 13-31-08; DFW 95-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08

ecccccccoe

Rule Caption: Recreational Ocean Salmon Fishery North of Cape
Falcon, OR Closes to All Salmon Fishing.

Adm. Order No.: DFW 96-2008(Temp)

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08 thru 12-31-08

Notice Publication Date:

Rules Amended: 635-013-0004

Rules Suspended: 635-013-0004(T)

Subject: Amended rule closes the recreational ocean salmon fishery
from Leadbetter Point, Washington south to Cape Falcon, Oregon
effective 2:00 p.m. Sunday, August 17,2008. Modifications are con-
sistent with action taken by NOAA Fisheries in consultation with the
Department, Washington Department of Fish and Wildlife, repre-
sentatives from the recreational and commercial Oregon salmon fish-
eries, and the Pacific Fishery Management Council.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-013-0004
Inclusions and Modifications

(1) OAR 635-013-0005 through 635-013-0009 modify or are in addi-
tion to provisions contained in Code of Federal Regulations, Title 50,
Part 660, Subparts A and H, and the 2008 Oregon Sport Fishing
Regulations.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subparts A and H, and the 2008 Oregon Sport Fishing Regulations con-
tain requirements for sport salmon angling in the Pacific Ocean off the
Oregon coast. However, additional regulations may be adopted from time
to time, and, to the extent of any inconsistency, they supersede the pub-
lished federal regulations and the 2008 Oregon Sport Fishing
Regulations. This means that persons must consult not only the federal reg-
ulations and the published sport fishing regulations but also the
Department’s web page to determine all applicable sport fishing regula-
tions.

(3) This rule contains requirements that modify sport salmon angling
regulations off the Oregon coast. The following modifications are organized
in sections that apply to the ocean sport salmon fishery in general and with-
in management zones established by the Pacific Fishery Management
Council and enacted by Federal Regulations (CFR, Title 50, Part 660,
Subparts A and H).

(4) Effective 12:01 a.m. Saturday, June 21, 2008, in the recreational
ocean salmon fishery from Leadbetter Point, WA, to Cape Falcon, OR, the
daily bag limit is increased from one to two Chinook per angler.

(5) Effective 12:01 a.m. Sunday, June 29, 2008, in the recreational
ocean salmon fishery from Leadbetter Point, WA, to Cape Falcon, OR, the
daily bag limit is two legal size salmon. All coho retained must have a
healed-over adipose fin clip.

(6) Effective 2:00 p.m. Sunday, August 17, 2008, the recreational
ocean salmon fishery from Leadbetter Point, WA, to Cape Falcon, OR, is
closed to all salmon fishing.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138,496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89; FWC 31-1992, f. 4-29-92, cert. ef. 5-1-92;

FWC 25-1994, f. & cert. ef. 5-2-94; FWC 34-1995, . & cert. ef. 5-1-95; FWC 39-1995, f. 5-

10-95, cert. ef. 5-12-95; FWC 77-1995, . 9-13-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert.

ef. 4-29-96; FWC 72-1996, f. 12-21-96, cert. ef. 1-1-97; FWC 19-1997(Temp), f. 3-17-97,

cert. ef. 4-15-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 43-1997(Temp), f. 8-8-97, cert.

ef. 8-10-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 34-1998, f. & cert. ef. 5-4-98;

DFW 59-1998(Temp), f. & cert. ef. 8-10-98 thru 8-21-98; DFW 66-1998(Temp), f. & cert. ef.

8-21-98 thru 9-24-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 20-1999(Temp), f.

3-29-99, cert. ef. 4-1-99 thru 4-30-99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 61-

1999(Temp), f. 8-31-99, cert. ef. 9-3-99 thru 9-17-99; DFW 66-1999(Temp), f. & cert. ef. 9-

17-99 thru 9-30-99; administrative correction 11-17-99; DFW 16-2000(Temp), f. 3-31-00,

cert. ef. 4-1-00 thru 4-30-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 47-

2000(Temp), f. 8-10-00, cert. ef. 8-13-00 thru 9-30-00; DFW 83-2000(Temp), f 12-28-00,

cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 16-2001(Temp),

f. 3-28-01, cert. ef. 4-1-01 thru 4-30-01; Administrative correction 6-20-01; DFW 59-

2001(Temp), f. 7-18-01, cert. ef. 7-19-01 thru 10-31-01; DFW 20-2002(Temp), f. 3-19-02,

cert. ef. 4-1-01 thru 4-30-02; DFW 75-2002(Temp), f. 7-19-02, cert. ef. 7-21-02 thru 12-31-

02; DFW 80-2002(Temp), f. 7-31-02, cert. ef. 8-1-02 thru 12-31-02; DFW 85-2002(Temp),

f. 8-8-02, cert. ef. 8-11-02 thru 12-31-02; DFW 99-2002(Temp) f. 8-30-02, cert. ef. 9-2-02

thru 12-31-02; DFW 100-2002(Temp), f. & cert. ef. 9-6-02 thru 12-31-02; DFW 130-2002,

f. 11-21-02, cert. ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03;

DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 69-2003(Temp), f. 7-21-03, cert. ef. 7-25-

03 thru 12-31-03; DFW 78-2003(Temp), f. 8-14-03, cert .ef. 8-20-03 thru 12-31-03; DFW

125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 75-2004(Temp), f. 7-20-04, cert. ef. 7-23-04

thru 12-31-04; DFW 80-2004(Temp), f. 8-12-04, cert. ef. 8-13-04 thru 12-31-04; DFW 93-

2004(Temp), f. 9-2-04, cert. ef. 9-4-04 thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef.

1-1-05; DFW 81-2005(Temp), f. 7-25-05, cert. ef. 7-29-05 thru 12-31-05; DFW 103-

2005(Temp), f. 9-7-05, cert. ef. 9-9-05 thru 12-31-05; DFW 106-2005(Temp), f. 9-14-05,

cert. ef. 9-17-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 67-

2006(Temp), f. 7-25-06, cert. ef. 8-11-06 thru 12-31-06; DFW 87-2006(Temp), f. 8-18-06,

cert. ef. 8-19-06 thru 12-31-06; DFW 90-2006(Temp), f. 8-25-06, cert. ef. 8-26-06 thru 12-

31-06; Administrative correction 1-16-07; DFW 24-2007, . 4-16-07, cert. ef. 5-1-07; DFW

80-2007(Temp), f. 8-23-07, cert. ef. 8-25-07 thru 12-31-07; DFW 81-2007(Temp), f. 8-31-

07, cert. ef. 9-2-07 thru 12-31-07; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 25-

2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru 9-10-08; DFW 66-2008(Temp), f. 6-20, cert.

ef. 6-21-08 thru 10-31-08; DFW 96-2008(Temp), f. & cert. ef. 8-15-08 thru 12-31-08

Department of Forestry
Chapter 629

Rule Caption: Application fee for the Underproductive Forestland
Tax Credit program is now an eligible project cost.

Adm. Order No.: DOF 5-2008

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 9-1-08

Notice Publication Date: 7-1-2008

Rules Amended: 629-023-0420, 629-023-0430, 629-023-0440, 629-
023-0450
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Subject: Amends the rules for the 50% Underproductive Forestland
Conversion Tax Credit consistent with the 2007 Legislative Assem-
bly HB 3364 amending the governing ORS 315.104 and ORS
315.106. HB 3364 made the application fee (for filing a written
request for a preliminary certificate) an eligible reforestation proj-
ect cost. Other amendments to the rules specify that the application
fee is due for the amount in effect on the date the application is filed
and that multiple project areas must be approved by the State Forester
prior to application for the preliminary certificate. Amended rules
were sent to legislators, stakeholders and those on agency’s mailing
list. The last day for comment was July 22, 2008. No comments from
the public were received. No hearing was conducted or requested.
Rules Coordinator: Gayle Birch—(503) 945-7210

629-023-0420
Definitions

(1) “Appropriate sites” means those sites capable of producing a com-
mercial hardwood or softwood stand which meet the definition of commer-
cial forestland and are planted with suitable forest tree species.

(2) “Commercial forestland” means land for which a primary use is
the growing and harvesting of forest tree species.

(3) “Forest tree species” means those species that are ecologically
suited to the planting site, capable of producing commercial forest prod-
ucts, and marketable in the future as determined by the State Forester.

(4) “Hardwood harvests conducted for the purpose of converting
underproductive forestland”” means the harvest of an area occupied by a low
volume and low value stand in which significant commercial harvest of for-
est tree species is not possible as defined in OAR 629-023-0440(2), or the
landowner can demonstrate that the stand is or was unmerchantable by
showing a negative economic return.

(5) “Negative economic return” means the costs that result from the
harvest, such as logging, taxation and reforestation costs, exceed the mar-
ket value received or to be received.

(6) “Project Costs” mean costs paid by the taxpayer to afforest under-
productive forestland. For projects planted on or after January 1, 2008, the
tax credit application fee is a project cost.

(7) “Reasonable costs” mean:

(a) Costs that a prudent person in the field of forestry would be will-
ing to pay for a product or service; and

(A) Are competitive; and

(B) Associated with generally accepted practices listed in OAR 629-
023-0440(3)—(9); or

(b) Costs that are otherwise approved by the State Forester.

(8) “Reasons beyond the control of the taxpayer” means:

(a) Natural disaster including fire, flood, landslides, unusual weather
conditions, and other natural incidents as determined by the State Forester;
or

(b) The forest is not established even though the project was com-
pleted in accordance with the specifications of OAR 629-023-0440 as
determined by the State Forester.

(9) “Reasons under the control of the taxpayer” means the reforesta-
tion project was not completed in accordance with the specifications of
OAR 629-023-0440 as determined by the State Forester.

(10) “Tax credit application fee” means a nonrefundable fee that is
paid by the taxpayer, in accordance with OAR 629-023-0450(2), at the time
the written request for preliminary certificate is filed with the State

Forester.
Stat. Auth.: ORS 315 & 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006, f.
5-2-06, cert. ef. 6-1-06; DOF 5-2008, f. 8-1-08 cert. ef. 9-1-08

629-023-0430
Eligible Project Costs

For projects planted on or after January 1, 2008, the application fee is
an eligible project cost. For all projects, eligible project and plantation
establishment costs incurred by the taxpayer to forest underproductive
forestland may include labor (does not include labor performed by the tax-
payer), supervision, material, and equipment operating costs for the fol-
lowing:

(1) Site preparation;

(2) Planting, or with State Forester approval, seeding;

(3) Release;

(4) Moisture conservation;
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(5) Erosion control;

(6) Animal damage control.

Stat. Auth.: ORS 315 & 526

Stats. Implemented: ORS 315.104 & 315.106

Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, . 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-20006, f.
5-2-06, cert. ef. 6-1-06; DOF 5-2008, f. 8-1-08 cert. ef. 9-1-08

629-023-0440
Standards and Specifications

To qualify for a credit, the State Forester must determine that the
forestland, prior harvest, and project comply with the following standards
and specifications:

(1) Forestland must be capable of producing at least 20 cubic feet of
wood fiber per acre at culmination of mean annual increment. Site produc-
tivity can be determined directly by tree growth and stocking measurements
within the operation area, or determined indirectly using applicable USDA
Natural Resources Conservation Service soil survey information, USDA
Forest Service plant association guides, Oregon Department of Revenue
western Oregon site class maps, or other sources.

(2) Prior to harvest the area contains no more than an allowable aver-
age of 80 square feet of basal area per acre. Measurable trees are those soft-
wood species, 6 inches dbh and larger, and hardwood species, 11 inches and
larger. Conifers may amount to no more than 50 percent of the allowable
basal area.

(3) Site Preparation. The planting spot for each tree must be free from
competing vegetation and slash. This may be accomplished by:

(a) Bulldozing, plowing, discing, mulching, or scalping;

(b) Hand slashing;

(c) Aerial or ground application of various chemicals;

(d) Controlled burning;

(e) Any combination of above.

(4) Planting Stock. Seedlings must be from a seed source and eleva-
tion compatible with the planting area. The seedling size, stem caliper, and
root to top ratio must be suited to the project site.

(5) Planting Operations. Planting operations must be conducted as
follows:

(a) Seedlings must be planted at the same depth as they were in the
nursery seed bed with roots straight in the soil;

(b) The planting may be with any forest tree species as defined in
OAR 629-023-0420(3), or as approved in a plan for an alternate practice
with the State Forester;

(c) The planting may occur any time the trees are dormant and the
ground is not frozen, snow covered, or extremely dry.

(6) Release. The taxpayer must use all measures necessary to control
competing vegetation to insure survival of the seedlings.

(7) Moisture Conservation. The taxpayer must use all measures nec-
essary to control loss of moisture and increase the chance of survival of the
seedlings. This may include a combination of cultivation, mulching, or the
use of chemicals.

(8) Erosion Control. When necessary the taxpayer must use water bar-
ring, contour cultivation practices, or other methods to prevent erosion.

(9) Animal Damage Control. When necessary the taxpayer must use
treated planting stock, grass control, repellents, protective casings or other
approved methods to control animal damage.

(10) The taxpayer has paid the tax credit application fee to the State
Forester in accordance with OAR 629-023-0450(2)

(11) Project costs are reasonable and must be $500 or more after
deducting all financial assistance received from any federal, state or other

incentive program.
Stat. Auth.: ORS 315 & 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 1-
2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006, f. 5-2-06, cert. ef. 6-1-06; DOF
5-2008, f. 8-1-08 cert. ef. 9-1-08

629-023-0450
Preliminary Certificate Issuance

(1) The project is completed when the minimum number of well-dis-
tributed seedlings has been satisfactorily planted. The minimum number
required under this section is the same as required under the reforestation
rules of the Oregon Forest Practices Act.

(2) The preliminary credit application submitted to the State Forester
by the taxpayer must include:

(a) Payment of the tax credit application fee in the amount in effect on
the date the preliminary certificate is filed;

(b) A single project area; or

(c) Multiple project areas if approved by the State Forester;

Oregon Bulletin

92

(d) A project map;

(e) The tax year (the year the trees were planted) for which the credit
is claimed;

(f) Whether claimant status is as an individual, partnership, or corpo-
ration;

(g) The applicant’s name, address, social security number or employ-
er identification number;

(h) The legal description of the property including the county;

(i) The number of acres eligible for the tax credit;

(j) The approximate date each activity was completed;

(k) The amount of federal or state cost share or other incentive pro-
gram funds received; and

(I) The taxpayer’s reasonable eligible project costs.

(3) The tax credit claimed on the preliminary certificate may be
retained by the taxpayer in the event that a new forest is not established
when all of the following conditions exist:

(a) The taxpayer made a reasonable effort to meet the project specifi-
cations of OAR 629-023-0440;

(b) The reasons the new forest is not established are beyond the con-
trol of the taxpayer;

(c) The measures performed by the taxpayer would normally have
resulted in establishing the minimum number of trees per acre.

Stat. Auth.: ORS 315 & 526

Stats. Implemented: ORS 315.104 & 315.106

Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002

f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-20006, f.

5-2-06, cert. ef. 6-1-06; DOF 5-2008, f. 8-1-08 cert. ef. 9-1-08

Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services

Chapter 309

Rule Caption: Establishment of a Hearing Process For Patients and
Residents Prior to Administration of Significant Procedures.
Adm. Order No.: MHS 6-2008

Filed with Sec. of State: 7-25-2008

Certified to be Effective: 7-25-08

Notice Publication Date: 6-1-2008

Rules Adopted: 309-114-0030

Rules Amended: 309-114-0000, 309-114-0005, 309-114-0010, 309-
114-0015, 309-114-0020, 309-114-0025

Rules Repealed: 309-114-0000(T), 309-114-0005(T), 309-114-
0010(T), 309-114-0015(T), 309-114-0020(T), 309-114-0025(T),
309-114-0030(T)

Subject: The Addictions and Mental Health Division of the Depart-
ment of Human Services is amending OAR 309-114-0000 through
309-114-0025 and adopting 309-114-0030 to institute a hearing
process for patients and residents prior to the administration of “sig-
nificant procedures,” as defined in OAR 309-114-0005.

Rules Coordinator: Richard Luthe—(503) 947-1186

309-114-0000
Purpose and Statutory Authority

Purpose. These rules prescribe standards and procedures to be
observed by personnel of state institutions operated by Addictions and
Mental Health Division or the Seniors and People With Disabilities
Division in obtaining informed consent to significant procedures, as
defined by these rules, from patients and residents of such state institutions.
These rules do not apply to routine medical procedures. Administration of
significant procedures without informed consent is permitted in emergen-
cies under OAR 309-114-0015. The purpose of these rules is to assure that
the rights of patients and residents are protected with respect to significant

procedures.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-
1-07 thru 5-29-08; MHS 2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. &
cert. ef. 7-25-08

309-114-0005
Definitions

As used in these rules:

(1) “Certified Law Student” means an eligible law student certified by
the Oregon State Bar to appear in court or in an administrative proceeding
and is supervised by an attorney licensed by the Oregon State Bar.
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(2) “Chief Medical Officer” means the physician designated by the
superintendent of each state institution pursuant to ORS 179.360(1)(f) who
is responsible for the administration of medical treatment at each state insti-
tution.

(3) “Division,” as used in these rules means these Divisions of the
Department of Human Services:

(a) Addictions and Mental Health Division (AMH) when referring to
“patients;” and

(b) The Seniors and People with Disabilities Division (SPD) when
referring to “residents.”

(4) “Guardian” means a legal guardian who is a person appointed by
a court of law to act as guardian of a minor or a legally incapacitated per-
son.

(5) “Legally Incapacitated” means having been found by a court of
law under ORS 426.295 to be unable, without assistance, to properly man-
age or take care of one’s personal affairs.

(6) “Material Risk.” A risk is material if it may have a substantial
adverse effect on the patient’s or resident’s psychological and/or physical
health. Tardive dyskinesia is a material risk of neuroleptic medication.
Other risks include, but are not limited to, raised blood pressure, onset of
diabetes, and metabolic changes.

(7) “Medication Educator” means a Qualified Mental Health
Professional (QMHP) or Qualified Mental Retardation Professional who
provides information about the proposed significant procedures to patients
and residents.

(8) “Patient” means a person who is receiving care and treatment in a
state institution for the mentally ill.

(9) “Person Committed to the Division” or “Person” means a patient
or resident committed under ORS 161.327, 161.370, 179.478, 426.130, or
427215, or certified by the State Training Center Review Board under ORS
427.020.

(10) “Qualified Mental Health Professional” (QMHP) means any per-
son meeting the following minimum qualifications as documented by the
state institution:

(a) Graduate degree in psychology;

(b) Bachelor’s or graduate degree in nursing and licensed by the State
of Oregon;

(c) Graduate degree in social work or counseling;

(d) Graduate degree in a behavioral science field;

(e) Graduate degree in recreational art, or music therapy;

(f) Bachelor’s degree in occupational therapy and licensed by the
State of Oregon; or

(g) Bachelor’s or graduate degree in a relevant area.

(11) “Qualified Mental Retardation Professional” means a person
who meets the professional requirements under 42 CFR 483.430.

(12) “Resident” means a person who is receiving care, treatment, and
training in a state institution for the mentally retarded.

(13) “Representative” is an individual allowed to represent a party or
the agency in an administrative hearing under Oregon law.

(14) “Routine Medical Procedure” means a procedure customarily
administered by facility medical staff under circumstances involving little
or no risk of causing injury to a patient or resident, including, but not lim-
ited to physical examinations, blood draws, tuberculosis (TB) testing, and
hygiene.

(15) “Significant Procedure” means a diagnostic or treatment modal-
ity, and all significant procedures of a similar class, that pose a material risk
of substantial pain or harm to the patient or resident such as, but not limit-
ed to, psychotropic medication and electro-convulsive therapy. Significant
procedures do not include routine medical procedures.

(16) “Significant Procedures of a Similar Class” means a diagnostic
or treatment modality that presents substantially similar material risks as
the significant procedure listed on the treating physician’s informed consent
form and is generally considered in current clinical practice to be a substi-
tute treatment or belong to the same class of medications as the listed sig-
nificant procedure. Significant procedures of a similar class do not need to
be specifically listed on the treating physician’s form.

(17) “State Institution” or “Institution” means all Oregon State
Hospital campuses, Blue Mountain Recovery Center and Eastern Oregon
Training Center.

(18) “Superintendent” means the executive head of the state institu-
tion listed in section

(17) Of this rule, or the superintendent’s designee.

Stat. Auth.: ORS 179.040

Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255

Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-25-08
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309-114-0010
General Policy on Obtaining Informed Consent to Treatment and
Training

(1) Basic Rule. Patients and residents, or parents or guardians of
minors, or guardians on behalf of legally incapacitated patients and resi-
dents, may refuse any significant procedure and may withdraw at any time
consent previously given to a significant procedure. Any refusal or with-
drawal or withholding of consent shall be documented in the patient’s or
resident’s record.

(a) Personnel of a state institution shall not administer a significant
procedure to a patient or resident unless written informed consent is
obtained from or on behalf of the patient or resident in the manner pre-
scribed in these rules, except as follows:

(A) Administration of significant procedures to legally incapacitated
patients or residents as provided in section (6) of this rule;

(B) Administration of significant procedures without informed con-
sent in emergencies under OAR 309-114-0015; and

(C) Involuntary administration of significant procedures with good
cause to persons committed to the Division under OAR 309-114-0020.

(b) In no case may personnel of a state institution for the mentally
retarded administer a procedure using aversive stimuli to a resident without
the consent of a parent or legal guardian.

(2) Capacity of patient or resident: In order to consent to, or refuse,
withhold, or withdraw consent to significant procedures, the patient or res-
ident must have the capacity to make a decision concerning acceptance or
rejection of a significant procedure, as follows:

(a) Unless adjudicated legally incapacitated for all purposes or for the
specific purpose of making treatment decisions, a patient or resident shall
be presumed competent to consent to, or refuse, withhold, or withdraw con-
sent to significant procedures. A person committed to the Division may be
deemed unable to consent to or refuse, withhold, or withdraw consent to a
significant procedure only if the person currently demonstrates an inability
to comprehend and weigh the risks and benefits of the proposed procedure,
alternative procedures, or no treatment at all or other information disclosed
pursuant to subsections (3)(a) of this rule. The patient’s current inability to
provide informed consent is to be documented in the patient’s record and
supported by the patient’s statements or behavior; and may be evidenced in
the treating physician’s informed consent form, the evaluation form by the
independent examining physician, review by disposition boards in the case
of a resident, and forms approving or disapproving the procedure by the
superintendent or chief medical officer;

(b) A person committed to the Division shall not be deemed unable to
consent to or refuse, withhold, or withdraw consent to a significant proce-
dure merely by reason of one or more of the following facts:

(A) The person has been involuntarily committed to the Division;

(B) The person has been diagnosed as mentally ill or mentally retard-
ed;

(C) The person has disagreed or now disagrees with the treating
physician’s or certified nurse practitioner’s diagnosis;

(D) The person has disagreed or now disagrees with the treating
physician’s or certified nurse practitioner’s recommendation regarding
treatment.

(c) If a court has determined that a patient or resident is legally inca-
pacitated, then consent shall be sought from the legal guardian.

(3) Procedures for Obtaining Informed Consent and Information to be
Given: The person from whom informed consent to a significant procedure
is sought shall be given information, orally and in writing, the substance of
which is to be found on the treating physician’s informed consent form. In
the case of medication, there shall be attached a preprinted patient infor-
mation sheet on the risks and benefits of the medication listed on the treat-
ing physician’s form. All written materials under this rule will be provided
in English. However, if the institution has reason to believe a patient or res-
ident has limited English language proficiency or the patient requests it,
then the institution will make reasonable accommodations to provide the
patient or resident with meaningful access to the information, such as
Providing the patient or resident with copies of the materials in the patient
or resident’s native language if the materials are readily available in that
language or providing the opportunity to have an interpreter orally translate
written materials into the patient or resident’s native language. Specific
information about significant procedures of a similar class will not be pro-
vided to or discussed with the patient or resident.

(a) The information shall describe:

(A) The nature and seriousness of the patient’s or resident’s mental ill-
ness or condition;
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(B) The purpose of the significant procedures listed on the treating
physician’s form, the intended outcome and the risks and benefits of the
procedures;

(C) Any alternatives, particularly alternatives offering less material
risks to the proposed significant procedure that are reasonably available and
reasonably comparable in effectiveness;

(D) If the proposed significant procedure is medication, facility med-
ical staff shall give the name, dosage range, and frequency of administra-
tion of the medication listed on the treating physician’s form, and shall
explain the material risks of the medication at that dosage range.

(E) The side effects of the intended medication or electro-convulsive
therapy;

(F) The predicted medical, psychiatric, social, or legal consequences
of not accepting the significant procedure or any comparable procedure,
including any potential risk the patient or resident represents to the health
and safety of himself or others if he or she does not receive the significant
procedure;

(G) That consent may be refused, withheld or withdrawn at any time;
and

(H) Any additional information concerning the proposed significant
procedure requested by the patient or resident.

(b) A medication educator shall assist by providing information to the
patient or resident that explains the proposed significant procedure, as
described in section (3)(a) of this rule;

(c) The treating physician intending to administer a significant proce-
dure shall document in the patient’s or resident’s chart that the information
required in subsections (3)(a) of this rule was explained and that the patient,
resident, parent or guardian of a minor or guardian of a legally incapacitat-
ed patient or resident explicitly consented, refused, withheld or withdrew
consent. The treating physician may document this by completing the
informed consent form and make it part of the patient’s record.

(4) When discussing the significant procedure with the treating physi-
cian and the medication educator, the patient or resident may request addi-
tional information about the significant procedure pursuant to OAR 309-
114-0010(3)(a)(H) and present additional information relevant to making
his or her decision.

(5) Voluntary Consent: Consent to a proposed significant procedure
must be given voluntarily, free of any duress or coercion. Subject to the pro-
visions of OAR 309-114-0020, the decision to refuse, withhold or withdraw
consent previously given shall not result in the denial of any other benefit,
privilege, or service solely on the basis of refusing, withholding or with-
drawing consent. A voluntary patient or resident may be discharged from
the institution if offered procedures are refused.

(6) Obtaining Consent with Respect to Legally Incapacitated Patients
and Residents: A state institution may not administer a significant proce-
dure to a legally incapacitated patient or resident without the consent of the
guardian, or, in the case of a minor, the parent or guardian, except in the
case of an emergency under OAR 309-114-0015 or where the institution
has good cause to involuntarily administer a significant procedure under
OAR 309-114-0020. In order to prove good cause, the hospital must prove
OAR 309-114-0020(1)(a) and (1)(d) in reference to the guardian and 309-
114-0020(1)(b) and (1)(c) in reference to the patient.

(7) Reports of Progress: A patient or resident, the parents or guardian
of a minor patient or resident, or the guardian of a legally incapacitated
patient or resident shall, upon request, be informed of the progress of the
patient or resident during administration of the significant procedure.

(8) These rules will be effective as of December 1, 2007 on all new
orders for administration of significant procedures without informed con-
sent. This includes new orders written after expiration of the previous order.
This rule will be effective for existing, unexpired orders as of January 1,
2008, on a phased-in schedule that will accommodate as many new hear-

ings as is practicable to schedule each week.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-25-08

309-114-0015
Administration of Significant Procedures Without Informed Consent
in Emergencies

(1) An emergency exists if in the opinion of the chief medical officer
or designee:

(a) Immediate action is required to preserve the life or physical health
of the patient or resident and it is impracticable to obtain informed consent
as provided in OAR 309-114-0010; or
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(b) Immediate action is required because the behavior of the patient
or resident creates a substantial likelihood of immediate physical harm to
the patient, resident, or others in the institution and it is impracticable to
obtain informed consent as provided in OAR 309-114-0010.

(2) If an emergency exists, the chief medical officer or designee may
administer a significant procedure to a patient or resident without obtaining
prior informed consent in the manner otherwise required by these rules pro-
vided:

(a) The specific nature of each emergency and the procedure which
was used to deal with the emergency are adequately documented in the
patient’s or resident’s record and a form provided for emergency procedure
is completed and placed in the patient’s or resident’s record,;

(b) Reasonable effort shall be made to contact the parent or legal
guardian prior to the administration of the significant procedure. If contact
is not possible, notice shall be given to the parent or legal guardian as soon
as possible;

(c) Within a reasonable period of time after an emergency procedure
is administered, the treatment team shall review the treatment or training
program and, if practicable, implement a treatment or training program
designed to correct the behavior creating the emergency;

(d) The administration of a significant procedure in an emergency sit-
uation does not allow the institution to administer these procedures, once

the emergency has subsided, without obtaining informed consent.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-25-08

309-114-0020
Involuntary Administration of Significant Procedures to Persons
Committed to the Division with Good Cause

(1) Good cause: Good cause exists to administer a significant proce-
dure to a person committed to the Division without informed consent if in
the opinion of the treating physician or certified nurse practitioner after
consultation with the treatment team the following four factors are satis-
fied:

(a) Pursuant to OAR 309-114-0010(2), the person is deemed unable
to consent to, refuse, withhold or withdraw consent to the significant pro-
cedure. This determination must be documented in the treating physician’s
informed consent form and the independent examining physician’s evalua-
tion form, and include the specific questions asked and answers given
regarding the patient’s ability to weigh the risks and benefits of the pro-
posed treatment, alternative treatment, and no treatment.

(b) The proposed significant procedure will likely restore, or prevent
deterioration of, the person’s mental or physical health; alleviate extreme
suffering; or save or extend the person’s life. This factor is established con-
clusively for purposes of a hearing under OAR 309-114-0025 by introduc-
ing into evidence the treating physician’s informed consent form and the
independent examining physician’s evaluation form, unless this factor is
affirmatively raised as an issue by the patient or resident or his/her repre-
sentative at the hearing.

(c) The proposed significant procedure is the most appropriate treat-
ment for the person’s condition according to current clinical practice, and
all other less intrusive procedures have been considered and all criteria and
information set forth in OAR 309-114-0010(3)(a) were considered. This
factor is established conclusively for purposes of a hearing under OAR
309-114-0025 by introducing into evidence the treating physician’s
informed consent form and the independent examining physician’s evalua-
tion form, unless this factor is affirmatively raised as an issue by the patient
or resident or his/her representative at the hearing.

(d) The institution made a conscientious effort to obtain informed
consent from the patient. This factor is established conclusively for pur-
poses of a hearing under OAR 309-114-0025 by introducing into evidence
the treating physician’s informed consent form and the medication educa-
tor’s form/progress note, unless this factor is affirmatively raised as an
issue by the patient or resident or his/her representative at the hearing. If the
institution has reason to believe a patient or resident has limited English
language proficiency or the patient requests it, then the institution will
make reasonable accommodations to provide the patient or resident with
meaningful access to the informed consent process, such as providing the
patient or the resident with the opportunity to have an interpreter orally
translate written materials into the patient’s native language and provide
translation during the treating physician’s attempts to obtain informed con-
sent and the medication educator’s attempt to provide information about the
significant procedure. A “conscientious effort” to obtain informed consent
means the following:
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(A) The patient’s or resident’s treating physician made at least two
good faith attempts to obtain informed consent by attempting to explain the
procedure to the patient or resident and documenting those efforts in the
patient’s or resident’s record; and

(B) The medication educator made at least one good faith attempt to
provide the information required in OAR 309-114-0010(3)(a), and explain
and discuss the proposed procedure with the patient or resident.

(2) Independent Review: Prior to granting approval for the adminis-
tration of a significant procedure for good cause to a person committed to
the Division, the superintendent or chief medical officer of a state institu-
tion for the mentally ill shall obtain consultation and approval from an inde-
pendent examining physician. The superintendent or chief medical officer
shall maintain a list of independent examining physicians and shall seek
consultation and approval from independent examining physicians selected
on a rotating basis from the list. The independent examining physician shall
not be an employee of the Division, shall be a board-eligible psychiatrist,
shall have been subjected to review by the medical staff executive commit-
tee as to qualifications to make such an examination, shall have been pro-
vided with a copy of administration rules OAR 309-114-0000 through 309-
114-0030, and shall have participated in a training program regarding these
rules, their meaning and application.

(3) Prior to granting approval for the administration of a significant
procedure for good cause, the superintendent or chief medical officer of a
state institution for the mentally retarded shall refer the matter for review to
a disposition board convened for such purpose. The disposition board shall
have five members: two employees from the state institution not directly
involved in the treatment of the resident and three public members.
Members of the disposition board shall be provided a copy of administra-
tive rules OAR 309-114-0000 through 309-114-0030 and shall be part of a
training program regarding their meaning and application.

(4) The superintendent or chief medical officer shall provide to a
patient or resident to whom a significant procedure is proposed to be
administered written advance notice of the intent to seek consultation and
approval of an independent examining physician or review by a disposition
board for the purpose of administering the procedure without the patient’s
or resident’s consent.

(5) The physician selected to conduct the independent consultation or
the disposition board shall:

(a) Review the person’s medical chart, including the records of efforts
made to obtain the person’s informed consent, personally examine the per-
son, or, in the case of the disposition board, interview the resident;

(b) Discuss the matter with the person to determine the extent of the
need for the procedure and the nature of the person’s refusal, withholding,
or withdrawal or inability to consent to the significant procedure. This
determination must be documented in the patient’s or resident’s records as
well as the supporting evidence in the form of the specific questions asked
and answers given regarding the patient’s ability to weigh the risks and ben-
efits of the proposed treatment, alternative treatment, and no treatment;

(c) Consider additional information, if any, presented prior to or at the
time of examination or interview as may be requested by the person or any-
one on behalf of the person;

(d) Make a determination whether the factors required under these
rules exist for the particular person or that one or more factors are not pres-
ent, and complete a report of his or her findings, which provides their
approval or disapproval of the proposed significant procedure. The written
report must be provided to:

(A) The superintendent or chief medical officer; and

(B) The person to whom a significant procedure is proposed to be
administered, with a copy being made part of the person’s record.

(6) Superintendent’s Determination:

(a) The superintendent or chief medical officer shall approve or dis-
approve of the administration of the significant procedure to a person com-
mitted to the Division based on good cause, provided that if the examining
physician or disposition board found that one or more of the factors
required by section (1) of this rule were not present or otherwise disap-
proved of the procedure, the superintendent or chief medical officer shall
not approve the significant procedure and it shall not be performed;

(b) Approval of the significant procedure shall be only for as long as
no substantial increase in risk is encountered in administering the signifi-
cant procedure or significant procedure of a similar class during the term of
a person’s commitment but in no case longer than 180 days. Disapproval
shall be only for as long as no substantial change occurs in the person’s con-
dition during the term of commitment but in no case longer than 180 days;

(c) Written notice of the superintendent’s or chief medical officer’s
determination shall be provided to the person and made part of the person’s
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record. This notice must be delivered to the patient or resident, and fully
explained by facility medical staff. This notice must include a clear state-
ment of the decision to treat without informed consent, specific bases for
the decision, state what evidence was relied on to make the decision, and
include a clear notice of the opportunity to ask for a contested case hearing
with an administrative law judge if the patient disagrees with the decision.
Attached must be a form with a simple procedure to request a hearing. The
patient or resident indicating in writing or verbally to any staff member a
desire to challenge the institution’s decision will be sufficient to request a
contested case hearing pursuant to OAR 309-114-0025. The patient or res-
ident shall have 48 hours to request a contested case hearing after receiving
this notice. If the patient or resident does not request a hearing within the
48 hour period or the patient or resident subsequently withdraws his initial
hearing request and is not already receiving the significant procedure, the
institution may involuntarily administer the significant procedure. A patient
or resident retains the right to request an initial hearing on the decision to
administer a significant procedure without informed consent at any time.

(d) If the patient or resident withdraws his initial request for hearing
or refuses to attend the initial hearing without good cause, the administra-
tive law judge will issue a dismissal order pursuant to OAR 137-003-
0672(3). A dismissal order will allow the institution to immediately admin-
ister the significant procedure without informed consent as if the patient
had never requested a hearing. If a dismissal order is issued, the patient or
resident may request a second hearing. If the patient or resident withdraws
his second request for hearing or refuses to attend the second hearing with-
out good cause, the hearing will occur as scheduled with the institution pre-
senting a prima facie case pursuant to ORS 183.417(4) and the administra-
tive law judge will issue a proposed order by default. The institution will
then issue a final order by default.

(e) Records of all reports by independent examining physicians or
disposition boards and of the determinations of the superintendent or chief
medical officer under this rule shall be maintained by the superintendent or
chief medical officer in a separate file and shall be summarized each year.
Such summaries shall show:

(A) Each type of proposed significant procedure for which consulta-
tion with an independent examining physician or review by a disposition
board was sought;

(B) The number of times consultation or review was sought from a
particular independent examining physician or disposition board for each
type of proposed significant procedure;

(C) The number of times each independent examining physician or
disposition board approved and disapproved each type of proposed signifi-
cant procedure; and

(D) The number of times the superintendent or chief medical officer
approved and disapproved each type of proposed significant procedure;

(E) Such summaries shall be public records and shall be made avail-
able to the public during reasonable business hours in accordance with ORS
Chapter 192.

(7) When treatment is being administered without informed consent,
the ward physician will write a progress note addressing any changes in
patient’s or resident’s capacity to give informed consent every 60 days.

(8) At any time that a patient’s or resident’s condition changes so that
there appears to his or her treating physician to be a substantial improve-
ment in the patient’s or resident’s capacity to consent to or refuse treatment,
a formal re assessment of the patient’s or resident’s capacity to consent
shall occur, as described in OAR 309 114 0010 and 309-114-0020. No
order to administer treatment without informed consent in non-emergency
situations shall be valid for longer than 180 days, or the duration of the
commitment, whichever is shorter, without re-establishing the need for the
order by following the procedures described in OAR 309-114-0010 and
309-114-0020.

(9) When a patient or resident is transferred to a state institution from
a community hospital or another state institution where he/she was already
being treated with a significant procedure without informed consent, the
receiving institution must apply OAR 309 114 0000 through 309-114-0030
no later than 7 days after the date of admission to the new institution. A
state institution can honor an existing order for involuntary administration
of a significant procedure without informed consent if procedures such as
those outlined in OAR 309 114 0010 through 309-114-0030 have already

been applied and all necessary documentation is in the patient’s file.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
880, cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-25-08
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309-114-0025
Contested Case Hearing

(1) Patient’s or Resident’s Rights: A patient or resident has the right
to contest the hospital’s determination that it has good cause to involuntar-
ily administer a significant procedure without informed consent pursuant to
OAR 309-114-0020(6)(c). If the patient or resident is a minor or legally
incapacitated, the parents or guardian has the right to contest the hospital’s
determination that it has good cause to involuntarily administer a signifi-
cant procedure without informed consent pursuant to OAR 309-114-
0020(6)(c).

(a) Instructions and a simple method of requesting such a hearing
shall be provided to every patient or resident when he or she receives notice
that the institution intends to administer a significant procedure without
informed consent. The patient or resident indicating in writing or verbally
to any staff member a desire to challenge the institution’s decision will be
sufficient to request a contested case hearing.

(b) A patient or resident’s verbal or written request for a hearing
implies consent to the release of his or her records and protected health
information to his or her representative, the institution’s representative, and
the Office of Administrative Hearings for the purpose of preparing for and
conducting the contested case hearing.

(c) After filing a request for an administrative hearing, an attorney or
certified law student will be appointed by the Division to represent any
patient or resident who requests one. The patient or resident has the right to
be represented at the hearing by a representative appointed and paid by the
state. The patient or resident also has the right to be represented at the hear-
ing by an attorney or certified law student of his/her choice and at his/her
own expense.

(d) If a patient or resident requests a contested case hearing and is not
already receiving the significant procedure pursuant to a valid physician’s
order the patient or resident has the right to not receive the significant pro-
cedure prior to and during the hearing. If the patient or resident is already
receiving the significant procedure pursuant to a valid physician’s order, the
institution may continue to administer the significant procedure to the
patient or resident until the final order is issued.

(2) Contested Case Hearing: The administrative hearing will conform
to the requirements set forth in ORS 183.413 through 183.500, and the
Attorney General’s Model Rules at OAR 137-003-0501 and the following:

(a) The hearing must be held within 14 days of the date of the
patient’s or resident’s request, unless the patient or resident or his/her rep-
resentative or the state institution’s representative requests a delay for good
cause or the patient or resident or his/her representative and the state insti-
tution’s representative agree to a postponement. Good cause includes, but
is not limited to, the following circumstances: the patient’s ward is quaran-
tined at the time of the hearing, additional time is required to access neces-
sary and relevant records not in the possession of the state institution, or
titration of the patient’s medication is necessary to allow minimally ade-
quate communication by the patient with his or her representative for pur-
poses of the hearing.

(b) These hearings are closed to all non-participants, except personnel
from the institution or the Attorney General’s Office, personnel from
Disability Rights Oregon, personnel from the Office of Administrative
Hearings, or members of the patient’s family. Any exceptions to this policy
must be agreed to in advance by the institution’s representative and the
patient or resident or his/her representative. The institution may exclude
non-participants, otherwise allowed to attend these hearings, who are dis-
ruptive or represent a safety concern.

(c) In lieu of discovery, the patient or resident or his/her representa-
tive will be provided with the treating physician’s form, independent exam-
ining physician’s evaluation form, the superintendent’s or chief medical
officer’s form approving or disapproving of the administration of the sig-
nificant procedure, and the preprinted patient information regarding the
risks and benefits of the proposed significant procedures. The patient or res-
ident or his/her representative may also review the patient’s chart and con-
sult with the patient’s treating physician.

(d) The following procedures are not available in these contested case
hearings: summary determination procedures as defined in OAR 137-003-
580, pre-hearing motions as defined in OAR 137-003-0630, and pre-deter-
mination review procedures in OAR 137-003-0640.

(e) A proposed written order must be issued by the administrative law
judge within two days, excluding weekends and holidays, after the hearing,
except when the administrative law judge determines that there is good
cause to delay the order. All proposed orders must be issued within 3 days
of the close of the hearing or the record, whichever is later, excluding week-
ends and holidays.
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(f) If after the hearing, the administrative law judge determines that
there is an issue not raised by a party or the agency that impacts the out-
come of the case, the administrative law judge must grant a continuance for
good cause and inform the institution’s representative and the patient or res-
ident or his/her representative so that they may present additional argu-
ments and evidence on that issue.

(g) The administrative law judge must determine whether to affirm or
reverse the state institution’s decision that it has good cause to involuntari-
ly administer a significant procedure without informed consent from the
patient or resident as defined by the four factors in OAR 309-114-0020(1)
with regards to the significant procedures listed on the treating physician’s
informed consent form.

(h) If the ALJ issues a proposed order, and the proposed order is
adverse to a party or the institution, the party or institution may file excep-
tions or written argument to the proposed order to be considered by the
institution. The exceptions must be in writing and reach the institution not
later than two days (excluding weekends and holidays) after the date of the
proposed order is issued by the ALJ. No additional evidence may be sub-
mitted without prior approval of the institution. After receiving and consid-
ering the exceptions or argument, if any, the institution may adopt the pro-
posed order as the final order or may prepare a new order to be issued with-
in 2 days (excluding weekends and holidays) from receipt of the exception
or argument. A final order is effective immediately upon being signed or as
otherwise provided in the order.

(i) A final order affirming or reversing the institution’s decision to
involuntarily administer a significant procedure to the patient or resident
without informed consent includes all significant procedures listed on the
treating physician’s informed consent form and all unlisted significant pro-
cedures of a similar class.

(j) A final order approving the involuntary administration of the sig-
nificant procedure without informed consent shall be reexamined if the
treating physician determines that there is a substantial increase in the risk
to the patient or resident in administering the significant procedure during
the term of a person’s commitment, but in no case longer than 180 days.
Approval of the significant procedure may also be reexamined pursuant to
OAR 309-114-0020(8) if the treating physician determines that there is
substantial improvement in the patient’s or resident’s capacity.

(k) A final order disapproving the involuntary administration of the
significant procedure without informed consent lasts for no longer than 180
days. If a substantial change in the patient’s or resident’s condition occurs
during this time, the institution may re-evaluate the patient or resident using
the entire OAR 309-114-0020 process, and must additionally document and
explain what substantial change in the person’s capacity has occurred since
the administrative law judge decision was issued.

(1) If the final order reverses the institution’s decision to involuntari-
ly administer a significant procedure and the patient or resident is already
receiving the significant procedure, then the hospital may continue to
administer the significant procedure to the extent it is necessary to develop
and implement a titration plan to safely discontinue the significant proce-
dure according to current clinical practice.

(m) If the patient or resident withdraws his initial request for hearing
or refuses to attend the initial hearing without good cause, the administra-
tive law judge will issue a dismissal order pursuant to OAR 137-003-
0672(3). A dismissal order will allow the institution to immediately admin-
ister the significant procedure without informed consent as if the patient
had never requested a hearing. If a dismissal order is issued, the patient or
resident may request a second hearing. If the patient or resident withdraws
his second request for hearing or refuses to attend the second hearing with-
out good cause, the hearing will occur as scheduled with the institution pre-
senting a prima facie case pursuant to ORS 183.417(4) and the administra-
tive law judge will issue a proposed order by default. The institution will
then issue a final order by default. The proposed order by default and the
final order by default will be issued in a manner consistent with the time
frames and process outlined in OAR 309-114-0025(2).

(n) Any administrative law judge who will preside over a hearing
regarding involuntary administration of a significant procedure without
informed consent must complete agency approved training unique to
administration of psychiatric treatment without consent. This training shall
be developed by the Division in consultation with Disability Rights
Oregon.

(o) Subject to the approval of the Attorney General, an agency officer
or employee is authorized to appear (but not make legal argument) on
behalf of the agency in contested case hearings involving the involuntary
administration of a significant procedure to a patient or resident.
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(A) For purposes of this rule, the term “legal argument” is used as
defined in ORS 183.452 and OAR 137-003-0545.

(B) When an agency officer or employee represents the agency, the
presiding officer shall advise such representative of the manner in which
objections may be made and matters preserved for appeal. Such advice is
of a procedural nature and does not change applicable law on waiver or the
duty to make timely objection. Where such objections involve legal argu-
ment, the presiding officer shall provide reasonable opportunity for the
agency officer or employee to consult legal counsel and permit such legal
counsel to file written legal argument within a reasonable time after the

conclusion of the hearing.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-25-08

309-114-0030
Notice to Patients, Residents, and Employees

(1) Upon a patient’s or resident’s admission, the state institutions shall
inform the patient and resident, orally and in writing, of the rights, policies,
and procedures set forth in these rules. In addition, a clear and simple sum-
mary of the contents, including the title, number, and purpose of these rules,
and instructions on how to obtain a copy of the rules and advice about their
content shall be prominently displayed in areas frequented by patients and
residents in all state institutions.

(2) All employees of state institutions involved in patient or resident
care shall be notified in writing at the commencement of his or her employ-
ment, or, for present employees, within a reasonable time after the effective
date of these rules, of the rights, policies, and procedures set forth in these
rules. These employees shall participate in a training program regarding the
rules, their meaning and application.

Stat. Auth.: ORS 179.040

Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255

Hist.: MHS 2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08; MHS 6-2008, f. & cert. ef. 7-

25-08

cccccccccs
Department of Human Services,
Children, Adults and Families Division:
Child Welfare Programs

Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 17-2008(Temp)

Filed with Sec. of State: 7-17-2008

Certified to be Effective: 7-17-08 thru 1-13-09

Notice Publication Date:

Rules Amended: 413-200-0424

Subject: OAR 413-200-0424 about the Department’s actions at the
conclusion of the child protective services assessment is being
amended to correct a typographical error and correctly state the
Department’s policy regarding the type of dispositions that need
management approval for a certified family to maintain a certificate
of approval.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-200-0424
Department Actions at the Conclusion of the CPS Assessment

(1) CPS Worker and Supervisor Actions.

(a) In addition to the actions required in Child Welfare Policy I-AB 4,
“CPS Assessment”, OAR 413-015-0400 to 413-015-0485, the CPS worker
must convene a stafting within five business days of the completion of the
CPS assessment to:

(A) Share information acquired during the CPS assessment, and the
results of the CPS assessment;

(B) Discuss and determine whether any additional actions described
in Child Welfare Policy I-AB 4, “CPS Assessment”, OAR 413-015-0400 to
413-015-0485 are appropriate;

(C) Determine who needs to be notified of the disposition of the CPS
assessment and determine which staff will be responsible for providing
notification;

(D) Discuss certification actions that have been taken and whether any
additional actions described in Child Welfare Policy II-B.1.1, “Department
Responsibilities for Certification and Supervision of Relative Caregivers,
Foster Parents, and Pre-Adoptive Parents,” OAR 413-200-0270 to 413-200-
0296 are appropriate.
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(b) The CPS worker must ensure that the following staff members are
invited to the staffing:

(A) The CPS supervisor;

(B) The assigned certifier or the certification supervisor; and

(C) The caseworkers assigned to each child or young adult placed in
the home of the certified family or their respective supervisors.

(c) The CPS supervisor or his or her designee must:

(A) Ensure that the staffing, discussed in subsection (a) of this section
occurs;

(B) Determine whether the Child Welfare Program Manager, CPS
Consultant, and Foster Care Coordinator should be invited to the staffing;
and

(C) Approve notification of the following individuals of the disposi-
tion of the CPS assessment:

(i) The attorney for the child;

(ii) The court appointed special advocate (CASA) for the child;

(iii) The child’s parents;

(iv) Any attorney representing the child’s parents; and

(v) If the disclosure is authorized by ORS 419B.035, others who are
involved in the case plan as necessary.

(D) The supervisor may authorize an exception to the notification of
a child’s parents and any attorney representing a child’s parents required in
paragraph (C) of this subsection if the notification may interfere with an
investigation or assessment or jeopardize the child’s safety.

(d) At the conclusion of any CPS assessment, regardless of the dispo-
sition, the CPS supervisor must immediately forward a copy of the Out of
Home Care Investigation Report to the assigned caseworkers, the certifier,
the CPS Consultant, and the Foster Care Coordinator.

(2) Assigned Caseworker Actions.

(a) Within ten business days of the Department determining the dis-
position of a CPS assessment involving the alleged abuse of a child placed
in the home of a certified family, the caseworker for the child must notify
the individuals identified in paragraph (1)(c)(C) of this rule of the disposi-
tion unless an exception, described in paragraph (1)(c)(D) of this rule, is
authorized by the CPS supervisor or his or her designee.

(b) Within ten business days of the conclusion of a law enforcement
determination involving the alleged abuse of a young adult placed in the
home of a certified family, the caseworker for the young adult must notify
the individuals identified in paragraph (1)(c)(C) of this rule of the disposi-
tion, unless notification may interfere with an investigation or assessment
or jeopardize the young adult’s safety is authorized by the caseworker’s
supervisor.

(3) Certifier and Certification Supervisor Actions.

(a) At the conclusion of the CPS assessment, during or within five
business days of the meeting required in subsection (1)(a) of this rule, the
certifier and certification supervisor must:

(A) Staff the case and review all the information gathered during the
CPS assessment;

(B) Determine whether the information indicates certification actions
described in Child Welfare Policy II-B.1.1, “Department Responsibilities
for Certification and Supervision of Relative Caregivers, Foster Parents,
and Pre-Adoptive Parents,” OAR 413-200-0270 to 413-200-0296 should be
taken; and

(C) Assure documentation of the results of the staffing in FACIS
provider’s notes and in the certification file.

(b) After completing the staffing required in subsection (1)(a) of this
rule, if the Department determines:

(A) That the Certificate of Approval for the certified family should be
revoked, the assigned certifier must initiate revocation of the Certificate of
Approval as described in Child Welfare Policy II-B.1.1, “Department
Responsibilities for Certification and Supervision of Relative Caregivers,
Foster Parents, and Pre-Adoptive Parents,” OAR 413-200-0296.

(B) That inactive referral status should continue because one or more
of the conditions in Child Welfare Policy II-B.1.1, “Department
Responsibilities for Certification and Supervision of Relative Caregivers,
Foster Parents, and Pre-Adoptive Parents,” OAR 413-200-0294 are present,
the assigned certifier must summarize the outcome of the assessment and
the reasons for continuing inactive referral status in a letter delivered to the
certified family within 10 days of receiving the completed CPS assessment.
The certifier must retain a copy of the letter in the certification file.

(C) That the certificate will not be revoked after a founded or unable
to determine disposition, the assigned certifier must:

(i) Submit written documentation supporting the continued certifica-
tion of the certified family to the District Manager, Assistant District
Manager, or Child Welfare Program Manager for approval;
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(ii) Upon receiving approval for continued certification from the
District Manager, Assistant District Manager, or Child Welfare Program
Manager, remove the certified family from inactive referral status;

(iii) Within ten business days of receiving approval from the District
Manager, Assistant District Manager, or Child Welfare Program Manager,
send written notification to the certified family that the home is no longer
on inactive referral status and retain a copy of the written notification in the
certification file; and

(iv) Notify Department staff responsible for placement that the certi-
fied family is no longer on inactive referral status.

(4) The CPS worker or supervisor, and the certifier or supervisor must
meet with the certified family within ten business days of the completion of
the CPS assessment to explain the disposition and any certification actions
that will be taken unless the certified family declines the opportunity for a
meeting.

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 409.185, 418.005, 418.015, 419B.015 & 419B.020

Hist.: CWP 33-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-27-08; CWP 15-2008, f. 6-
27-08, cert. ef. 6-28-08; CWP 17-2008(Temp), f. & cert. ef. 7-17-08 thru 1-13-09

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 18-2008

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 6-1-2008

Rules Amended: 413-040-0005, 413-040-0006, 413-040-0009, 413-
040-0010, 413-040-0017, 413-040-0024

Subject: OAR 413-040-0005 about the definitions for terms used in
OAR 413-040-0000 through 413-040-0032 about developing and
managing the case plan is being amended to restate the definition of
the terms “action agreement”, “case plan”, and “family plan.”

OAR 413-040-0006 about the requirements for protective capac-
ity assessments is being amended to clarify the Department’s poli-
cy by replacing old terminology with new terminology.

OAR 413-040-0009 about the requirements for conditions for
return is being amended to clarify the Department’s policy regard-
ing the return of a child to a parent or legal guardian by allowing for
return of a child to a parent or legal guardian that may or may not
reside in a home.

OAR 413-040-0010 about the requirements for the case plan is
being amended to comply with federal funding requirements for case
plan information by clarifying the definition of a family plan, spec-
ifying the requirement to have a record of the child’s visits with par-
ents and siblings, and specifying the requirement for documenting
progress on both the permanency plan and the concurrent plan.

OAR 413-040-0017 about the requirements for return and reuni-
fication is being amended to restate the Department’s policy on the
requirement for return and reunification of a child by describing the
Department’s responsibilities when returning a child to a parent in
a residential treatment facility, an alcohol and drug free housing pro-
gram, or a residential domestic violence program. This rule is also
being amended to replace old terminology with new terminology and
follow standard formatting.

OAR 413-040-0024 about the requirements for an in-home ongo-
ing safety plan prior to return and next day contact is being amend-
ed to describe the Department’s responsibilities for the development
of an ongoing safety plan when returning a child to a parent in a res-
idential treatment facility, an alcohol and drug free housing program,
or a residential domestic violence program. This rule is also being
amended to replace old terminology with new terminology and fol-
low standard formatting.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-040-0005

Definitions

The following definitions apply to OAR 413-040-0000 to 413-040-

0032:
(1) “Action agreement” means a written document between the

Department and a parent or legal guardian that identifies one or more of the

services or activities provided by the Department or other community part-
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ners, in which the parent or legal guardian will participate to achieve an
expected outcome.

(2) “Child” means a person under 18 years of age.

(3) “Case plan” means a written goal oriented, time limited individu-
alized plan for the child and the child’s family, developed by the
Department and the parents or legal guardians, to achieve the child’s safe-
ty, permanency, and well-being.

(4) “Concurrent permanent plan” means the alternate permanency
plan whenever the child has been placed in substitute care when the goal of
the permanency plan is to return the child to the parents. The concurrent
permanent plan is developed simultaneously with the plan to return the
child to the parents or legal guardians.

(5) “Conditions for return” mean a written statement of the specific
behaviors, conditions, or circumstances that must exist within a child’s
home before a child can safely return and remain in the home with an in-
home ongoing safety plan.

(6) “Department” means the Department of Human Services, Child
Welfare.

(7) “Expected outcome” means an observable, sustained change in a
parent or legal guardian’s behavior, condition, or circumstance that, when
accomplished, will increase a parent or legal guardian’s protective capaci-
ty and reduce or eliminate an identified safety threat, and which, when
accomplished, will no longer require Child Welfare intervention to manage
a child’s safety. It is a desired end result and takes effort to achieve.

(8) “Expert evaluation” means a written assessment prepared by a
professional with specialized knowledge of a particular subject matter such
as physical health, psychological health, mental health, sexual deviancy,
substance abuse, and domestic violence. The assessment provides informa-
tion regarding an individual’s functioning in the area of the professional’s
specialized knowledge, and when the expert is evaluating a parent or legal
guardian, whether the individual’s functioning impacts his or her protective
capacity.

(9) “Family member” means any person related to the child by blood,
marriage, or adoption, including, but not limited to the parents, grandpar-
ents, stepparents, aunts, uncles, sisters, brothers, cousins, or great-grand-
parents. Family member also includes a child 12 years of age or older and
a child younger than 12 years of age, when appropriate. In a case involving
an Indian child under the Indian Child Welfare Act (ICWA), a “family
member” is defined by the law or custom of the child’s tribe.

(10) “Family plan” means a written document developed at the
OFDM that includes family recommendations on planning for the child and
may include a permanency plan, concurrent permanent plan, placement rec-
ommendations, or service recommendations. The family plan also includes
expectations of the parents of the child and other family members; servic-
es the Department will provide; time lines for implementation of the plan;
benefits of compliance with the plan; consequences of noncompliance with
the plan; and a schedule of future meetings if appropriate. The family plan
described in ORS 417.375(1) is incorporated into the case plan to the extent
that it protects the child, builds on family strengths, and is focused on
achieving permanency for the child within a reasonable time.

(11) “Ongoing safety plan” means a documented set of actions or
interventions that manage a child’s safety after the Department has identi-
fied one or more safety threats to which the child is vulnerable and deter-
mined the parent or caregiver is unable or unwilling to protect the child. An
ongoing safety plan can be in-home or out-of-home and is adjusted when
necessary to provide the least intrusive interventions.

(12) “Parent” means the biological or adoptive mother or the legal
father of the child. A legal father is a man who has adopted the child or
whose paternity has been established or declared under ORS 109.070,
416.400 to 416.465, or by a juvenile court. In cases involving an Indian
child under the Indian Child Welfare Act ICWA), a legal father includes a
man who is a father under applicable tribal law. “Parent” also includes a
putative father who has demonstrated a direct and significant commitment
to the child by assuming or attempting to assume responsibilities normally
associated with parenthood unless a court finds that the putative father is
not the legal father.

(13) “Permanency plan” means a written course of action for achiev-
ing safe and lasting family resources for the child. Although the plan may
change as more information becomes available, the goal is to develop safe
and permanent family resources with the parents, relatives, or other people
who will assume legal responsibility for the child during the remaining
years of dependency and be accessible and supportive to the child in adult-
hood.
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(14) “Protective capacity” means behavioral, cognitive, and emotion-
al characteristics that can specifically and directly be associated with a per-
son’s ability and willingness to care for and keep a child safe.

(15) “Reunification” means placement with a parent or legal
guardian.

(16) “Substitute care” means the out-of-home placement of a child or
young adult who is in the legal or physical custody and care of the
Department.

(17) “Young adult” means a person aged 18 through 20 years who
remains in the care and custody of the Department, and lives in substitute
care or lives independently through the Department’s Independent Living

Subsidy Program.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 8-1996(Temp) , f. 11-27-96, cert. ef. 12-1-96; SCF 4-1997, f. 6-19-97, cert. ef. 6-
28-97; SOSCF 15-1998, f. & cert. ef. 7-27-98; CWP 31-2003, f. & cert. ef. 10-1-03; CWP 4-
2007, f. & cert. ef. 3-20-07; CWP 18-2008, f. & cert. ef. 8-1-08

413-040-0006
Requirements for the Protective Capacity Assessment

(1) The Department uses the protective capacity assessment to engage
the child’s parents or legal guardians in a collaborative process to:

(a) Examine and understand the behaviors, conditions, or circum-
stances that made the child unsafe;

(b) Examine and understand how the behavioral, cognitive and emo-
tional characteristics of the parents or legal guardians impact their ability to
care for and keep the child safe;

(c) Determine the changes (expected outcomes) in the behaviors, con-
ditions, or circumstances of the parents or legal guardians that will increase
protective capacity and reduce or eliminate the identified safety threat; and

(d) Identify services or activities that are likely to achieve the expect-
ed outcomes.

(2) Whenever possible, the Department and the parents or legal
guardians come to agreement on expected outcomes and the actions, serv-
ices, and activities that will achieve the expected outcomes.

(3) The caseworker must:

(a) Complete the following activities within five days of receipt of the
case from the CPS worker:

(A) Review the child welfare case history, case documentation, and
the actions and decisions of the most recent CPS assessment.

(B) Review the ongoing safety plan by contacting all participants in
the safety plan to determine whether the ongoing safety plan assures the
safety of the child.

(C) Document the review of the ongoing safety plan in FACIS.

(b) Complete the following activities:

(A) Conduct reasonable inquiries for the purpose of identifying indi-
viduals who may contribute to the caseworker’s understanding of the pro-
tective capacity of the parents or legal guardians and the safety of the child.
Such individuals may include parents or legal guardians, grandparents,
extended family, an Indian child’s tribe, and any other family members,
persons with significant attachments to the child, other professionals, sub-
stitute caregivers, neighbors, and friends of the family. Reasonable
inquiries mean, as defined in ORS 417.371(4)(b), efforts that include
reviewing the case file for relevant information, contacting the parents or
guardians, and contacting additional sources of information for the purpose
of ascertaining the whereabouts of family members, if necessary.

(B) Gather information from these individuals through individual
interviews or meetings for the purpose of identifying and understanding the
needs, concerns, strengths, and limitations associated with the protective
capacity of parents or legal guardians and assessing the impact on the
child’s safety.

(C) Evaluate the relationship between:

(i) The existing protective capacities of parents or legal guardians that
contribute to child safety;

(ii) The diminished protective capacities of parents or legal guardians
that must change for the parents or legal guardians to care for and keep the
child safe; and

(iii) The parents’ or legal guardians’ readiness to change.

(D) Whenever possible, collaboratively identify with the parents or
legal guardians:

(i) Other family members, persons with significant attachments to the
child, community members, and members of an Indian child’s tribe who
will contribute to and actively participate in the ongoing safety plan or
enhancing the protective capacity of the parents or legal guardians; and

(ii) Actions and services that will reduce or eliminate identified safe-
ty threats or enhance the protective capacity of the parents or legal
guardians.
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(E) Inform the parents or legal guardians of the Department’s actions
and decisions regarding identified safety threats, protective capacity, and
the ongoing safety plan.

(F) Enter in FACIS the findings of the protective capacity assessment,
the information obtained by conducting the activities required in para-
graphs (A) to (D) of this subsection.

(4) The caseworker must include the findings of the protective capac-

ity assessment in the case plan.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 4-2007, f. & cert. ef. 3-20-07; CWP 18-2008, f. & cert. ef. 8-1-08

413-040-0009
Requirements for Conditions for Return

(1) The caseworker must determine the conditions that must exist
prior to the return of the child to a parent or legal guardian.

(2) The conditions for return are documented in the case plan and
must describe:

(a) The specific behaviors, conditions, or circumstances that must
exist to develop an ongoing safety plan that assures a child’s safety, as
described in OAR 413-015-0450(2)(b)(A)(i) — (iii); and

(b) The actions, services, and time requirements of all participants in

the ongoing safety plan.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 4-2007, f. & cert. ef. 3-20-07; CWP 18-2008, f. & cert. ef. 8-1-08

413-040-0010
Requirements for the Case Plan

(1) The caseworker must analyze the information gathered during the
protective capacity assessment to develop a case plan. The case plan must
include all of the following information:

(a) Family composition, which includes the identifying information
of each child, each young adult, and each parent or legal guardian.

(b) Safety threats identified in the CPS assessment as described in
OAR 413-015-0420(1)(f)(A)(i) and (ii).

(c) The ongoing safety plan as described in OAR 413-015-0450 and
recorded in FACIS.

(d) The findings of the protective capacity assessment.

(e) Expected outcomes and actions that each parent or legal guardian
is taking to achieve them.

(f) Services (if applicable) to the child or young adult that include:

(A) The identified needs and services provided to any child or young
adult placed in substitute care, and the reasons the substitute care placement
is the least restrictive placement to meet the child’s identified needs;

(B) The child or young adult’s health information, which documents
the child’s routine and specialized medical, dental, and mental health serv-
ices, including the CF 310H;

(C) The child or young adult’s education services, the school or edu-
cational placement history of the child or young adult, high school credits
earned for a child over 14 years of age or a young adult, and any special
educational needs including the CF 310E; and

(D) Services to transition the child or young adult to independent liv-
ing in all cases when the child is 16 years or older, and if provided to the
child who is 14 or 15 years old.

(g) Services the Department will provide including:

(A) Case oversight and routine contact with the parents or legal
guardians and the child or young adult;

(B) Appropriate and timely referrals to services and service providers
suitable to address identified safety threats or strengthen parental protective
capacity; and

(C) Timely preparation of reports to the court or other service
providers.

(h) The date that the progress of the parents or legal guardians in
achieving expected outcomes will be reviewed. The case plan must be
reviewed with the parents or legal guardians every 90 days; however, the
caseworker and parents or legal guardians may agree on a review date at
any time within the 90-day period.

(i) When the child or young adult is in substitute care, the case plan
must also include:

(A) Current placement information including:

(i) The location of the child or young adult and the substitute care-
giver of the child or young adult, except when doing so would jeopardize
the safety of the child, young adult, or the substitute caregiver, or the sub-
stitute caregiver will not authorize release of the address; and
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(ii) Documentation that shows that the child or young adult is receiv-
ing safe and appropriate care in the least restrictive environment able to
provide safety and well-being for the child or young adult.

(B) The child or young adult’s record of visits with his or her parents
and siblings (CF 310V).

(C) The permanency plan.

(D) The conditions for return.

(E) The concurrent permanent plan, which is the alternate permanent
plan when the child or young adult is in substitute care and the progress the
Department has made in implementing the concurrent permanent plan.

(2) As applicable, the caseworker must also include in the case plan:

(a) The goals and activities required for an Indian child under the
Indian Child Welfare Act (see Child Welfare Policy I-E.2.1, “Placement of
Indian Children”, OAR 413-010-0100 to 413-010-0260) or for a refugee
child under the Refugee Act (see Child Welfare Policy I-E.2.2, “Placement
of Refugee Children”, OAR 413-070-0300 to 413-070-0380 and see ORS
418.925 to 418.945).

(b) Recommendations of expert evaluations requested by the
Department whenever the recommendations may impact parental protec-
tive capacities or treatment services for the child or young adult. If the rec-
ommendations are not included in the case plan, the rationale must be doc-
umented in FACIS.

(c) Diligent efforts to place with relatives and with siblings who are
also in substitute care, sibling connections, and the Department’s efforts to
keep siblings together.

(d) Orders of the court.

(3) The persons involved with the Department in the development of
the case plan include the parents or legal guardians, unless their participa-
tion threatens or places other participants at risk; and may include the child,
young adult, adoptive parents, an Indian custodian when applicable, other
relatives, persons with significant attachments to the child, the substitute
caregiver, and other professionals when appropriate.

(4) The case plan must include the signature of the caseworker and
each parent or legal guardian, unless the Department is unable to obtain the
signature of the parent or legal guardian as described in subsection (6)(a) or
(6)(b) of this rule.

(5) Approval and distribution of the case plan.

(a) The Child Welfare supervisor must approve and sign the case plan.

(b) The caseworker must give a copy of the case plan to the parents
or legal guardians of the child or young adult, and the Indian child’s tribe
when applicable, as soon as possible but no later than seven working days
after the case plan is approved by the supervisor, except when doing so
would provide information that places another person at risk.

(6) Exceptions and exemptions to the required case plan.

(a) A court may authorize an exception to the involvement of the par-
ents or legal guardians when it determines that reasonable efforts, or active
efforts in an ICWA case, to return the child home are not required, as
described in Child Welfare Policy I-E.3.6, “Achieving Permanency”, OAR
413-070-0515.

(b) When the Department has custody of a child or young adult in
substitute care and is unable to obtain the signature of a parent or legal
guardian, the caseworker must prepare and send a letter of expectations and
a copy of the case plan to the parent or legal guardian within seven work-
ing days after the supervisor has approved and signed the case plan. A let-
ter of expectations means an individualized written statement for the fami-
ly of the child or young adult that identifies family behaviors, conditions,
or circumstances that resulted in an unsafe child; the expected outcomes of
improved parental capacity; and what the Department expects each parent
or legal guardian will do to achieve safety, permanency, and well-being of
the child or young adult in the parental home.

(c) A case plan as described in sections (1) to (5) of this rule is not
required if a family, child, or young adult is eligible for Family Support
Services as described in Child Welfare Policy I-B.2.3.1, “Family Support
Services”, OAR 413-030-0000 to 413-030-0030.

(7) Timeline for case plan development.

(a) The caseworker must develop the case plan within 60 days of a
child’s removal from home or within 60 days of the completion of the CPS
assessment, in cases where the child remains in the home of a parent or
legal guardian.

(b) The supervisor may authorize an extension of the time for devel-
oping the case plan when:

(A) The court has not yet conducted the disposition hearing and the
Department intends to include any court-ordered activities or services in the
case plan; or
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(B) Information essential to the development of the case plan is not

yet available due to circumstances beyond the control of the Department.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SCF 8-1996(Temp), f. 11-27-96, cert. ef.
12-1-96; SCF 4-1997, f. 6-19-97, cert. ef. 6-28-97; SOSCF 15-1998, f. & cert. ef. 7-27-98;
SOSCEF 4-2000(Temp), f. & cert. ef. 1-31-00 thru 7-28-00; SOSCF 19-2000, f. & cert. ef. 8-
8-00; CWP 31-2003, f. & cert. ef. 10-1-03; CWP 4-2007, f. & cert. ef. 3-20-07; CWP 18-
2008, f. & cert. ef. 8-1-08

413-040-0017
Requirements for Return and Reunification

(1) The caseworker recommends returning the child or young adult to
a parent or legal guardian after the caseworker has reviewed the safety
threats identified in the CPS assessment that required an out-of-home ongo-
ing safety plan and verified that:

(a) The conditions for return in the case plan have been met;

(b) The identified safety threats can be managed with an ongoing
safety plan;

(c) The parents or legal guardians are willing and able to accept
responsibility for the care of the child or young adult with an ongoing safe-
ty plan;

(d) The parents or legal guardians are willing and able to continue
participating in case plan services;

(e) Service providers who are currently working with the child, young
adult, parents or legal guardians, and other involved persons including the
child’s CASA and attorneys have been informed, in writing, of the plan to
return the child or young adult with an in-home ongoing safety plan; and

(f) No safety concerns for the child or young adult are raised in the
caseworker’s review of the criminal history records and child welfare pro-
tective service records of all persons currently residing in a parent or legal
guardian’s home.

(2) When the child or young adult is returning to a parent living in a
residential treatment facility, an alcohol and drug free housing program, or
a residential domestic violence program, the Department does not review
the criminal history records and child welfare protective service records of
persons living in the state funded facilities and programs.

(3) If the caseworker cannot confirm that identified safety threats can
be managed if the child or young adult is returned to a parent or legal
guardian with an in-home ongoing safety plan, the child or young adult
must remain in substitute care.

(4) The caseworker’s supervisor must review and concur that condi-
tions for return have been met, and that any disagreement with the plan to
return the child or young adult has been reviewed and considered in the
development of the in-home ongoing safety plan prior to the caseworker
recommending to the court that a child or young adult be returned to a par-
ent or legal guardian.

(5) The in-home ongoing safety plan must specifically document the
planned caseworker and safety service provider contacts with the child or
young adult and the parent or legal guardian, when the child or young adult
is returned to the parent or legal guardian.

(6) The caseworker must revise, as necessary, and confirm the suffi-
ciency of an in-home ongoing safety plan that will manage safety threats as
they are uniquely occurring within a particular family prior to the child’s

physical return.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 31-2003, f. & cert. ef. 10-1-03; CWP 4-2007, f. & cert. ef. 3-20-07; CWP 18-
2008, f. & cert. ef. 8-1-08

413-040-0024
Requirements for an In-home Ongoing Safety Plan Prior to Return
and Next Day Contact

(1) When the caseworker determines the conditions for return have
been achieved and identified safety threats can be managed when a child or
young adult is returned to a parent or legal guardian (see OAR 413-040-
0017), the caseworker must develop an in-home ongoing safety plan as
described in OAR 413-015-0450. The caseworker’s supervisor must:

(a) Approve the proposed in-home ongoing safety plan during the five
working days prior to the return of a child or young adult to the home of a
parent or legal guardian of the child or young adult, and must

(b) Document the approval in FACIS.

(2) After a proposed in-home ongoing safety plan returning a child or
young adult to the parent or legal guardian’s home is approved by the case-
worker’s supervisor, the caseworker must complete all of the following
activities:
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(a) Visit the child or young adult, outside the presence of a parent or
legal guardian, at least once during the five days prior to the return of the
child or young adult to the home to confirm the readiness of and prepare the
child or young adult for the return home.

(b) Visit the parent or legal guardian in the home of the parent or legal
guardian, at least once during the five days prior to the return of the child
or young adult to the home, to verify:

(A) The behaviors, conditions, and circumstances in the home are safe
for the return of the child or young adult;

(B) Confirmation of all persons living in the household;

(C) The parent or legal guardian is ready for the return of the child or
young adult;

(D) The parent or legal guardian is willing and able to participate in
the ongoing safety plan; and

(E) The parent or legal guardian is willing and able to continue in case
plan services.

(c) Confirm the in-home ongoing safety plan with the parent or legal
guardian, and obtain the signature of the parent or legal guardian.

(d) Document the revised ongoing safety plan in FACIS.

(3) After a proposed in-home ongoing safety plan returning a child or
young adult to the parent or legal guardian’s residential treatment facility,
an alcohol and drug free housing program, or residential domestic violence
program is approved by the caseworker’s supervisor, the caseworker must
complete all of the following activities:

(a) Visit the child or young adult, outside the presence of a parent or
legal guardian, at least once during the five days prior to the return of the
child or young adult to the home to confirm the readiness of and prepare the
child or young adult for the return.

(b) Contact the parent or legal guardian at least once during the five
days prior to the return of the child or young adult to the home, to verify:

(A) The parent or legal guardian is ready for the return of the child or
young adult;

(B) The parent or legal guardian is willing and able to participate in
the ongoing safety plan;

(C) The parent or legal guardian is willing and able to continue to par-
ticipate in case plan services.

(c) Verify that the residential treatment facility, an alcohol and drug
free housing program, or residential domestic violence program is a safe
environment for the child or young adult.

(d) Confirm the in-home ongoing safety plan with the parent or legal
guardian and obtain the signature of the parent or legal guardian.

(e) Document the revised ongoing safety plan in FACIS.

(4) In the event a court orders the return of a child or young adult to
a parent or legal guardian of the child or young adult before an in-home
ongoing safety plan can be developed and approved (in accordance with the
criteria in OAR 413-015-0450 and this rule):

(a) The caseworker must complete the activities described in this rule
as soon as practicable, but not later than seven working days following the
court order; and

(b) If the caseworker disagrees with the order of the court, the case-
worker must immediately consult with his or her supervisor.

(5) The caseworker must visit the child or young adult in the resi-
dence of the parent or legal guardian the day following the return home of
the child or young adult. The caseworker must:

(a) Confirm the safety of the child or young adult;

(b) Review the in-home ongoing safety plan; and

(c) Document observations and the conditions of the residence in

FACIS within seven working days of the visit.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 4-2007, f. & cert. ef. 3-20-07; CWP 18-2008, f. & cert. ef. 8-1-08

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 19-2008

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 6-1-2008

Rules Amended: 413-080-0067

Subject: OAR 413-080-0067 about the required contacts between
a Department case worker and a child or young adult, parent, legal
guardian, relative caregiver, foster parent, or provider is being amend-
ed to remove old terminology and to identify a worker’s responsi-
bilities for contact when a child is placed in another state through
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Interstate Compact for the Placement of Children (ICPC), in accor-
dance with federal compliance standards.
Rules Coordinator: Annette Tesch— (503) 945-6067

413-080-0067
Contact Requirements and Exceptions; Required Face-to-Face
Contact

(1) The caseworker may make scheduled or unscheduled face-to-face
contacts with the child or young adult, parent, legal guardian, relative care-
giver, foster parent, or provider.

(2) The caseworker’s supervisor may approve and designate a child
welfare supervisor, the Child Welfare program manager, or another case-
worker to make the contact required by these rules (OAR 413-080-0040 to
413-080-0067) when a caseworker’s schedule or special circumstances pre-
vent the caseworker from making the contact.

(a) Prior to arranging the required face-to-face contact, the designee
must have information regarding the ongoing safety plan, the parents or
legal guardians, and the child or young adult, including any special needs
of the child or young adult.

(b) The staff person making the contact is responsible for assessing
the safety of the child or young adult and completing the contact require-
ments set forth in these rules (OAR 413-080-0040 to 413-080-0067).

(3) The caseworker’s supervisor or the Child Welfare program man-
ager may approve an exception to the requirement of caseworker face-to-
face contact with the child or young adult, parent, legal guardian, foster par-
ent, relative caregiver, or provider when:

(a) The safety and well-being of the child or young adult can be con-
firmed by another responsible adult who has face-to-face contact with the
child or young adult and confirms the child or young adult is safe, without
a face-to-face contact by the caseworker.

(b) Approval for the exception is documented in the case file, includ-
ing:

(A) The reason for approval of the exception;

(B) The length of time the exception is in effect, which shall be no
longer than 90 days unless the caseworker obtains the approval of the Child
Welfare program manager or designee (for purposes of this section,
“designee” means a person under the direct and immediate supervision, or
a person equal or higher in management position and responsibility to the
designator); and

(C) The designee confirms the facts demonstrating that child safety
and well-being are confirmed without the required face-to-face contact.

(c) Reasons for granting an exception to the face-to-face contact
requirements include but are not limited to:

(A) The child or young adult is unavailable.

(B) The child or young adult has been placed in a planned permanent
living arrangement that has been approved by the court (an exception may
be allowed, if appropriate, for face-to-face caseworker contact every 90
days with the child or young adult and the relative caregiver, foster parent,
or provider).

(C) The child or young adult has been placed in residential care (an
exception may be allowed, if appropriate, for face-to-face caseworker con-
tact with the child or young adult every 60 days).

(D) The parent or legal guardian of the child or young adult is
unavailable.

(E) A parent or legal guardian of the child or young adult presents a
safety risk to the caseworker or Department staff, which has been docu-
mented in the case file.

(F) A young adult is receiving only Independent Living Services. (An
exception may be allowed, when appropriate, for face-to-face contact every
60 days. Face-to-face contact with a young adult confirms the appropriate-
ness of services, not safety.)

(G) A child or young adult is placed in another state through ICPC.
The child or young adult’s caseworker must request that officials from the
receiving state have face-to-face contact with the child a minimum of once
every 30 days to monitor child safety and well-being. If the receiving state
declines the caseworker’s request for 30 day face-to-face contact, the case-
worker must document in the case file the type and level of contact the
receiving state will provide and how the contact is sufficient to confirm the
child or young adult’s safety and well-being. To meet federal standards
face-to-face contact must be made at a minimum of once every six months.
If the receiving state is unwilling or unable to have face-to-face contact
with the child or young adult at least once every six months, a plan must be

developed to meet this requirement.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
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Hist.: CWP 3-2004(Temp), f. & cert. ef. 3-1-04 thru 8-27-04; CWP 15-2004, f. & cert. ef. 8-
25-04; Renumbered from 413-080-0060, CWP 4-2007, f. & cert. ef. 3-20-07; CWP 19-2008,
f. & cert. ef. 8-1-08

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance,
medical assistance or food stamp clients.

Adm. Order No.: SSP 18-2008(Temp)

Filed with Sec. of State: 8-1-2008

Certified to be Effective: 8-1-08 thru 1-28-09

Notice Publication Date:

Rules Adopted: 461-155-0700

Rules Amended: 461-155-0500,461-155-0526,461-155-0600, 461-
155-0610

Subject: OAR 461-155-0500, 461-155-0526, 461-155-0600, and
461-155-0610 are being amended and 461-155-0700 is being adopt-
ed to support placement of Oregon Supplemental Income Program
(OSIP) and Oregon Supplemental Income Program Medical
(OSIPM — serving the elderly and people with disabilities) clients
who need long-term care services, in their homes or in community-
based care facilities rather than in nursing facilities. All of these rules
relate to special needs payments for OSIP and OSIPM clients for this
purpose.

OAR 461-155-0500 is an overview rule about special needs pay-
ments in the General Assistance (GA), General Assistance Medical
(GAM), Medical Assistance Assumed (MAA), Medical Assistance
to Families (MAF), Oregon Supplemental Income Program (OSIP)
and Oregon Supplemental Income Program Medical (OSIPM),
Refugee Assistance (REF), Refugee Assistance Medical (REFM),
and Temporary Assistance for Needy Families (TANF) programs.
This rule is being amended to clarify the Department’s policy on eli-
gibility for special needs payments and add cross-references to other
rules and laws and follow standard formatting.

OAR 461-155-0526 is about special needs payments for commu-
nity transition services in the Oregon Supplemental Income Program
(OSIP) and OSIPM programs. This rule is being amended to limit
the applicability of this rule to situations where the client is transi-
tioning to in-home and assisted living facility care settings only,
because other changes in this group of rules will address diversion
to the other community-based care settings.

OAR 461-155-0600 is about special needs payments for home
repairs in the General Assistance (GA), OSIP and OSIPM programs.
This rule is being amended to restate the Department’s policy for
approval of special needs payments for home repairs.

OAR 461-155-0610 is about special needs payments for moving
costs in the GA, OSIP and OSIPM programs. This rule is being
amended to restate the Department’s policy regarding special needs
payments for moving costs in the GA, OSIP and OSIPM programs.
This rule is being amended to allow for special needs payment for
moving expenses when the client must move because his or her level
of care needs increase or decrease and to allow for special needs pay-
ment for moving expense when the client must move because his or
her care needs would be better met out of state. This rule is also being
amended with clarifications that will help field staff understand the
rule. This rule is also being amended to increase the maximum
amount of moving expense special needs payments that may be
authorized for a client.

OAR 461-155-0700 is about special needs payments for person-
al incidentals and room and board allowances in the OSIP and
OSIPM programs. This rule is being adopted to state the Depart-
ment’s policy for allowing special needs payments for a client’s per-
sonal incidentals and room and board costs in a community-based
care facility, for a client who lacks the income to make the payment,
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and the client would be placed in a nursing facility without the pay-
ment.
Rules Coordinator: Annette Tesch—(503) 945-6067

461-155-0500
Special Needs; Overview

(1) In the GA, GAM, MAA, MAF, OSIP, OSIPM, REF, REFM, and
TANTF programs, special needs are needs not included in the basic standard.
They may be one-time needs or ongoing needs.

(2) Ongoing special needs are needs that last several months at a con-
sistent cost. Examples are special diets and accommodation allowances.
OAR 461-155-0010 is used to determine how special needs are considered
for each program.

(3) To be eligible for a special need item, clients must have no other
available resources in the community or in their natural support system to
meet the need, excluding resources used in determining eligibility.

(4) To be eligible for a special need item, clients must not be eligible
for the item through Medicare, Medicaid, or any other medical coverage.

(5) Clients may be eligible for an ongoing special need item if pro-
viding the ongoing special need item is authorized in lieu of additional
provider service hours pursuant to OAR 411-030-0002 through 411-030-
0090 and is more cost-effective.

(6) The Department will authorize payment for one-time and ongoing
special needs for the following, in accordance with OAR 461-155-0510
through 461-155-0700:

(a) One-time needs for the following:

(A) Community based facility room and board (see OAR 461-155-
0630)

(B) Community transition services (see OAR 461-155-0526)

(C) Home adaptations to accommodate a client’s physical condition
(see OAR 461-155-0551).

(D) Home repairs (see OAR 461-155-0600)

(E) Moving costs (see OAR 461-155-0610)

(F) Property taxes (see OAR 461-155-0620)

(b) Ongoing needs for the following:

(A) Accommodation allowances (see OAR 461-155-0660)

(B) Food for guide dogs and special assistance animals (see OAR
461-155-0530)

(C) Laundry allowances (see OAR 461-155-0580)

(D) Personal Incidentals and Room and Board Allowance (see OAR
461-155-0700)

(E) Restaurant meals (see OAR 461-155-0640)

(F) Special diet allowances (see OAR 461-155-0670)

(G) Telephone allowances (see OAR 461-155-0680)

Stat. Auth.: ORS 411.060 & 411.070

Stats. Implemented: ORS 411.060 & 411.070

Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 20-1990, f. 8-17-90, cert. ef. 9-1-90;
AFS 13-1991, f. & cert. ef. 7-1-91; AFS 2-1992, f. 1-30-92, cert. ef. 2-1-92; AFS 12-1993, f.
& cert. ef. 7-1-93; AFS 23-1994, f. 9-29-94, cert. ef. 10-1-94; AFS 23-1995, f. 9-20-95, cert.
ef. 10-1-95; AFS 3-1997, f. 3-31-97, cert. ef. 4-1-97; AFS 3-2000, f. 1-31-00, cert. ef. 2-1-00;
AFS 16-2002(Temp), f. & cert. ef. 11-1-02 thru 4-30-03; SSP 11-2003, f. & cert. ef. 5-1-03;
SSP 17-2004, f. & cert. ef. 7-1-04; SSP 17-2008, f. & cert. ef. 7-1-08; SSP 18-2008(Temp),
f. & cert. ef. 8-1-08 thru 1-28-09

461-155-0526
Special Need; Community Transition Services; OSIP and OSIPM

(1) In the OSIP and OSIPM programs, the Department will authorize
one-time payments for allowable expenses necessary for clients to set up
housing in Oregon in their own homes or apartment, or an assisted living
facility as long as the facility is not required to provide the item covered by
the payment by contract or by the administrative rule governing assisted
living facilities (OAR 411-054-0000 to 411-054-0300). Payments are
allowed only for the following clients who are returning to the community
if they meet the criteria for one of the service priority levels served by the
Department according to OAR 411-015-0015(1):

(a) Clients leaving a nursing facility.

(b) Clients who have been admitted as an inpatient and are leaving an
acute care hospital.

(2) Examples of allowable expenses are expenses for moving belong-
ings; housing security deposits; essential furnishings; eating utensils; food
preparation items; deposits for utility hook-ups for heat, electricity and tele-
phone; climate control; and health and safety measures such as pest eradi-
cation or allergen control. Allowable expenses do not include rent for hous-
ing or temporary housing, ongoing utility costs, medical supplies such as
lift chairs, reachers, grabbers, wheelchairs, and transfer trays, or recre-
ational items such as a television or cable television access.

September 2008: Volume 47, No. 9



ADMINISTRATIVE RULES

(3) Payment will be authorized only for the minimum amount neces-

sary to establish the client’s basic living arrangement.
Stat. Auth.: ORS 411.060 & 411.070
Stats. Implemented: ORS 411.060 & 411.070
Hist.: AFS 16-2002(Temp). f. & cert. ef. 11-1-02 thru 4-30-03; SSP 11-2003, f. & cert. ef. 5-
1-03; SSP 29-2003(Temp), f. 10-31-03, cert. ef. 11-1-03 thru 3-31-04; SSP 33-2003, f. 12-
31-03, cert. ef. 1-4-04; SSP 35-2003(Temp), f. 12-31-03 cert. ef. 1-1-04 thru 3-31-04; SSP 6-
2004, f. & cert. ef. 4-1-04; SSP 19-2005, f. 12-30-05, cert. ef. 1-1-06; SSP 18-2008(Temp),
f. & cert. ef. 8-1-08 thru 1-28-09

461-155-0600
Special Need; Home Repairs, GA, OSIP, and OSIPM

In the GA, OSIP and OSIPM programs, the Department will author-
ize a special need payment for home repairs for homeowners or buyers as
a one-time special need within the following limits:

(1) The repairs must be needed to remove a physical hazard to the
health and safety of the client.

(2) Payment for repairs authorized by this rule:

(a) Is limited to the least expensive means possible;

(b) Cannot exceed $1,000 in any 24-month period; and

(c) When the home is jointly owned, is limited to a percentage of the
cost of the repairs equal to the percentage of client ownership.

(3) The repairs must cost less than moving to another home.

(4) Payment is limited to the lowest possible cost that will provide
adequate facilities. The client must provide three competitive bids for the
repairs, unless there are not three providers of the service in the local area.

(5) Before approving payment for repairs or new installations, the
Department will consider the use value and will determine whether it is
consistent with the service plan for the client to remain in the house.

(6) Providers of the repairs or new installations must ensure that the
work being completed meets current building codes.

(7) Repairs or replacements include, but are not limited to:

(a) Electrical wiring that does not constitute conversion to electrical
space heating but that is needed:

(A) To avoid condemnation; or

(B) To remove a definite fire or shock hazard as documented by
appropriate public officials.

(b) Plumbing, but not including the costs of plumbing items with
which the house is not already equipped except that a toilet may be paid for
when newly required by the creation or extension of a sewer district.
Examples of what plumbing-related items may be covered include:

(A) Toilets and sinks.

(B) Cleaning or replacing septic tanks or cesspools.

(C) Installing sewer connections from house to street — but not sewer
installation — if required by the creation of a new sewer district or the
extension of an existing district.

(c) Repair or replacement of existing electric pumps for wells needed
to continue the water supply. This does not include drilling a new well.

(d) Heating equipment: repair of heating stoves, furnaces and water
heaters and, if repair is not possible, replacement with the least expensive
adequate equipment.

(e) Repair of roofs.

(f) Repair or replacement of steps and repair of floors.

(8) Clients with life estates are not eligible for this special need
allowance. The person who will benefit from the life estate, following the

death of the client, is considered responsible for the home repairs.
Stat. Auth.: ORS 411.060 & 411.070
Stats. Implemented: ORS 411.060 & 411.070
Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 13-1991, f. & cert. ef. 7-1-91; AFS 2-
1992, f. 1-30-92, cert. ef. 2-1-92; AFS 12-1993, f. & cert. ef. 7-1-93; AFS 13-1995, f. 6-29-
95, cert. ef. 7-1-95; AFS 23-1995, f. 9-20-95, cert. ef. 10-1-95; AFS 16-2002(Temp), f. & cert.
ef. 11-1-02 thru 4-30-03; SSP 11-2003, f. & cert. ef. 5-1-03; SSP 18-2008(Temp), f. & cert.
ef. 8-1-08 thru 1-28-09

461-155-0610
Special Need; Moving Costs

(1) In the GA, OSIP and OSIPM programs, the Department will
authorize payment for the cost of moving a client’s household effects as a
one-time special need if:

(a) Moving is essential to provide nonhazardous housing.
“Hazardous” housing means a building so deteriorated and unsafe that it is
uninhabitable or subject to condemnation. If no official certification to that
effect can be obtained, the condition of the dwelling must have been seen
by a Department employee and documented in the case record.

(b) The client has been evicted for reasons other than his or her own
neglect or failure to make rent or house payments.

(c) The move is a result of domestic violence or protective services.
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(d) For a client in a nonstandard living arrangement (see OAR 461-
001-0000), the client must move because the level of needed services
increases or decreases.

(e) The client’s needs would be better met out of state.

(2) The Department will not authorize payment of expenses to return
the client to a state of former residence.

(3) Payment for moving costs authorized by this rule:

(a) May be authorized for not more than one move in any 12-month
period;

(b) Is limited to the least expensive means possible; and

(c) Cannot exceed $500 in any 12-month period.

(4) Payments necessary for a one-time move may be made over a
period not to exceed 30 consecutive days.

(5) A filing group that has received a payment for moving costs under
this rule is not eligible for a moving cost payment again until the first day
of the 12th month following the first payment that was made for the most

recent month.
Stat. Auth.: ORS 411.060 & 411.070
Stats. Implemented: ORS 411.060 & 411.070
Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 13-1991, f. & cert. ef. 7-1-91; AFS 3-
2000, f. 1-31-00, cert. ef. 2-1-00; AFS 16-2002(Temp), f. & cert. ef. 11-1-02 thru 4-30-03;
SSP 11-2003, f. & cert. ef. 5-1-03; SSP 18-2008(Temp), f. & cert. ef. 8-1-08 thru 1-28-09

461-155-0700
Special Need; Personal Incidentals and Room and Board Allowances;
OSIP and OSIPM

(1) Personal incidentals and room and board allowances are allowed
for the following OSIP and OSIPM clients leaving a nursing facility or an
acute care hospital to reside in a community based care facility (see OAR
461-155-0630).

(a) An individual who is determined eligible based on a disability
determination made by the Department (see OAR 461-125-0370).

(A) To receive this payment, a client must pursue SSI by making
application with the Social Security Administration (SSA) and appealing
denials until SSA makes a final administrative decision. If SSI is denied at
the final administrative level, the client is no longer eligible for this pay-
ment.

(B) The payment is the difference between the client’s countable
income and the OSIPM adjusted income standard (see OAR 461-155-
0250).

(b) An individual who is leaving a nursing facility and limited to a
maximum SSI payment of $30 or to a maximum Veterans benefit payment
of $90. The payment is the difference between the client’s countable
income and the OSIPM adjusted income standard (see OAR 461-155-
0250).

(c) An individual who has lost eligibility for SSI due to the individ-
ual’s qualified non-citizen status and has not met the requirements to
become a naturalized citizen.

(A) The individual must pursue naturalization.

(B) The payment is the difference between the client’s countable
income and the OSIPM adjusted income standard (see OAR 461-155-
0250).

(d) An individual who does not have sufficient income to cover the
needs of the individual’s community spouse income allowance as outlined
in OAR 461-160-0620(3)(d). The allowance is the lesser of the following:

(A) The OSIPM adjusted income standard (see OAR 461-155-0250);
or

(B) The difference between the calculated community spouse income
allowance (see OAR 461-160-0620(3)(d)) and the amount of income that
the client has available to divert to the community spouse.

(2) The payment amount is prorated in the first month for clients who
move to a community based care facility on any day other than the first day

of the month.
Stat. Auth.: ORS 411.060 & 411.070
Stats. Implemented: ORS 411.060 & 411.070
Hist.: SSP 18-2008(Temp), f. & cert. ef. 8-1-08 thru 1-28-09

Rule Caption: Re-opening a Qualified Medicaid Beneficiaries
sub-program to new applicants.

Adm. Order No.: SSP 19-2008(Temp)

Filed with Sec. of State: 8-8-2008

Certified to be Effective: 8-8-08 thru 12-28-08

Notice Publication Date:

Rules Amended: 461-135-0730

Rules Suspended: 461-135-0730(T)
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Subject: The temporary amendment to OAR 461-135-0730 adopt-
ed on July 1, 2008 is being suspended to re-open the QMB-SMF pro-
gram to new applicants. This program is the Medicare Savings Pro-
gram for clients with income from 120 up to 135 percent of the
federal poverty level. This program is subject to an allocation cap.
Once the program exceeds the allocation, it receives no federal match
and new clients cannot be enrolled. The program was reauthorized
on July 15,2008 in Section 111 of P.L. 110-275 for the time period
of July 1, 2008 through December 31, 2009. The new Draft Alloca-
tion issued to states on July 29,2008 gives Oregon enough funding
to run the program for the entire fourth quarter of FFY 2008. This
negates the need to close the program.

Rules Coordinator: Annette Tesch—(503) 945-6067

461-135-0730
Specific Requirements; QMB

(1) The following requirements apply to QMB-BAS:

(a) To qualify for QMB-BAS, an individual must be receiving
Medicare hospital insurance under Part A. This includes individuals who
must pay a monthly premium to receive coverage.

(b) Clients who qualify for QMB-BAS are not eligible to receive the
full range of the Department’s medical services. QMB-BAS benefits are
limited to payments toward Medicare cost-sharing expenses. These expens-
es are:

(A) Medicare Part A and Part B premiums; and

(B) Medicare Part A and Part B deductibles and coinsurance up to the
Department’s fee schedule.

(2) The following requirements apply to QMB-DW:

(a) To qualify for the QMB-DW program, an individual must be eli-
gible for Part A of Medicare as a qualified worker with a disability under
Section 1818A of the Social Security Act (42 USC 1395i-2a). These are
individuals under age 65 who have lost eligibility for Social Security dis-
ability benefits because they have become substantially gainfully
employed, but can continue to receive Part A of Medicare by paying a pre-
mium.

(b) QMB-DW clients are eligible only for payment of their premiums
for Part A of Medicare. They may not have eligibility for any other medical
assistance program and be eligible for QMB-DW.

(3) The following requirements apply to QMB-SMB:

(a) To qualify for QMB-SMB, an individual must be receiving
Medicare hospital insurance under Part A. This includes individuals who
must pay a monthly premium to receive coverage.

(b) Clients who qualify for QMB-SMB are not eligible to receive the
full range of the Department’s medical services. QMB-SMB benefits are
limited to payment of Medicare Part B premiums.

(c) Clients who are institutionalized (reside in a nursing facility, an
intermediate care facility for the mentally retarded (ICF/MR), or a hospital)
are not eligible for QMB-SMB if they have income equal to or greater than
120% of the Federal Poverty Level (FPL).

(d) A need group (see OAR 461-110-0630) with income equal to or
greater than 120% of the FPL (see OAR 461-155-0295) may receive QMB-
SMB benefits on or after December 1, 2005, except as provided in subsec-
tion (3)(e) of this rule.

(e) The QMB-SMB program is subject to an enrollment cap based on
the federal allocation. If the enrollment in this program (of clients with
incomegreater than 120% of the FPL) excceeds the federal allocation for

that group, the program may be closed.
Stat. Auth.: ORS 411.060
Stats. Implemented: ORS 411.060
Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 20-1990, f. 8-17-90, cert. ef. 9-1-90;
AFS 35-1992, f. 12-31-92, cert. ef. 1-1-93; AFS 24-1997, . 12-31-97, cert. ef. 1-1-98; AFS
15-1999, f. 11-30-99, cert. ef. 12-1-99; AFS 19-2002(Temp), f. 12-10-02, cert. ef. 1-1-03 thru
5-31-03; AFS 22-2002, f. 12-31-02, cert. ef. 1-1-03; SSP 33-2003, f. 12-31-03, cert. ef. 1-4-
04; SSP 8-2004, f. & cert. ef. 4-1-04; SSP 9-2004(Temp), f. & cert. ef. 4-1-04 thru 6-30-04;
SSP 17-2004, f. & cert. ef. 7-1-04; SSP 3-2006(Temp), f. & cert. ef. 2-6-06 thru 6-30-06; SSP
10-2006, f. 6-30-06, cert. ef. 7-1-06; SSP 4-2007, f. 3-30-07, cert. ef. 4-1-07; SSP 15-
2008(Temp), f. & cert. ef. 7-1-08 thru 12-28-08; SSP 19-2008(Temp), f. & cert. ef. 8-8-08
thru 12-28-08

Department of Human Services,
Public Health Division
Chapter 333

Rule Caption: Indoor Clean Air Act.
Adm. Order No.: PH 12-2008
Filed with Sec. of State: 8-15-2008
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Certified to be Effective: 1-1-09

Notice Publication Date: 4-1-2008

Rules Adopted: 333-015-0062, 333-015-0064, 333-015-0066,
333-015-0068, 333-015-0069, 333-015-0082

Rules Amended: 333-015-0025, 333-015-0030, 333-015-0035, 333-
015-0040, 333-015-0045, 333-015-0070, 333-015-0075, 333-015-
0080, 333-015-0085, 333-015-0090

Rules Repealed: 333-015-0034, 333-015-0050, 333-015-0060, 333-
015-0065

Subject: The Department of Human Services, Public Health Divi-
sion is permanently adopting, amending, and repealing rules relat-
ed to the implementation of the Indoor Clean Air Act based on
changes to the Act made by the 73rd Legislative Assembly (Senate
Bill 571; Oregon Laws 2007, Chapter 602, effective January 1,
2009).

Rules Coordinator: Brittany Sande—(971) 673-1291

333-015-0025
Authority and Purpose

(1) These rules are adopted pursuant to the authority granted the
Department of Human Services, Public Health Division in ORS 433.835
through 433.875 and 433.990(5) concerning smokefree places of employ-
ment and public places.

(2) The purpose of the Oregon Indoor Clean Air Act is to reduce the

health hazard to persons caused by inhaling smoke from tobacco products.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 -433.875, 433.990(5)
Hist.: HD 10-1983, f. & ef. 7-1-83; OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02;
OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04;
PH 27-2004, f. & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0030
Definitions

For purposes of OAR chapter 333, division 15, the following defini-
tions shall apply:

(1) “Act” means the Oregon Indoor Clean Air Act as it appears in ORS
433.835 through 433.875 and 433.990(5).

(2) “Cigar bar” means a business that:

(a) Has on-site sales of cigars as defined in ORS 323.500;

(b) Has a humidor on the premises;

(c) Allows the smoking of cigars on the premises but prohibits the
smoking of all other tobacco products in any form that includes, but is not
limited to, loose tobacco, pipe tobacco, cigarettes as defined in ORS
323.010, and cigarillos as defined by OAR 333-015-0030(3);

(d) Has been issued and operates under a full on-premises liquor sales
license issued under ORS 471.175;

(e) Prohibits persons under 21 years of age from entering the premis-
es and posts notice of the prohibition;

(f) Does not offer video lottery games as authorized under ORS
461.217;

(g) Has a maximum seating capacity of 40 persons;

(h) Has a ventilation system that is certified by the assistant to the
State Fire Marshal described in ORS 476.060 for the jurisdiction in which
the cigar bar is located as adequate to remove the cigar smoke in the cigar
bar and vents the smoke from the cigar bar in a manner that prevents the
smoke from entering any other establishment; and

(i) Requires all employees to read and sign a form approved and pub-
lished by the Public Health Division, which explains the dangers of expo-
sure to secondhand smoke.

(3) “Cigarillos” means a smoking device wrapped in tobacco leaf,
rather than paper, containing less than three grams of tobacco and measur-
ing less than 100 mm in length.

(4) “DHS” means the Department of Human Services.

(5) “Employer” means any entity or individual who engages an indi-
vidual to perform work or services in an enclosed area under the control of
said employer.

(6) “Enclosed area” means all space between a floor and a ceiling that
is enclosed on all sides by solid walls or windows, exclusive of doors or
passageways, that extend from the floor to the ceiling, including all space
therein screened by partitions that do not extend to the ceiling or are not
solid, such as “office landscaping” or similar structures.

(7) “Entity in charge of a public place” means any person or organi-
zation that has responsibility because of ownership, proprietorship, man-
agement, or oversight of a place that is open to the public. An entity in
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charge of a public place is used to refer to those instances where the person
or organization in charge is not an employer.

(8) “Entrance” means any point of entry to premises whereby a per-
son gains access to the interior of enclosed space from the exterior of out-
door space.

(9) “Exit” means any point on a premise whereby a person gains
access to the exterior of an enclosed space from the interior of an indoor
space.

(10) “Gross revenue” means all receipts from the sale of product(s)
less the amount of any rebates, refunds, or credits.

(11) “Humidor” means a storage container designed to allow con-
trolled airflow and equipped with a device that maintains the internal
humidity in the range of 70 to 75 percent and an internal temperature in the
range of 68 to 70 degrees Fahrenheit.

(12) “Local Public Health Authority” means the county government
unless a health district has been formed under ORS 431.414, the county has
contracted with a person or agency to act as the public health authority, or
the county has relinquished its authority to the state.

(13) “Maximum seating capacity” means the total number of seats
available to patrons including bar stools, seating at cocktail tables, seats at
buddy-bar tables, banquette seating, and dining seating.

(14) “Noncommercial tobacco products” means unprocessed tobacco
plants or tobacco by-products used for ceremonial or spiritual purposes by
American Indians.

(15) “PHD” means the Public Health Division of the Department of
Human Services.

(16) “Place of employment” means every enclosed area under the
control of a public or private employer that employees frequent during the
course of employment that includes, but is not limited to, work areas,
employee lounges, rest rooms, conference rooms, classrooms, cafeterias,
hallways, and work vehicles that are not operated exclusively by one
employee. Place of employment does not include a private residence unless
it is used as a child care facility as defined in ORS 657A.250 or a facility
providing adult day care as defined in ORS 410.490.

(17) “Private residence” means a residence or part of a residence that
is not used as a place of business where clients or customers use the prem-
ises. A residence that is considered a place of employment or public place
is subject to ORS 433.835 through 433.875 during its hours of operation.
Only that part of a residence used as a place of business will be subject to
ORS 433.835 through 433.875.

(18) “Public place” means any enclosed area open to the public.

(19) “Temporary walls” means walls not intended to be permanent
including walls constructed of non-permanent material that includes, but is
not limited to, plastic, mesh or other screening materials, slats, louvered
blinds, fabric, or blankets.

(20) “Rooms designated by the owner or entity in charge of a hotel or
motel as rooms in which smoking is permitted” means sleeping rooms or
suites in that hotel or motel.

(21) “Smoking instrument” means any cigar, cigarette, pipe, or other
tobacco smoking equipment.

(22) “Smoke shop” means a business that:

(a) Is primarily engaged in the sale of tobacco with at least 75 percent
of gross revenues resulting from tobacco sales in every fiscal year;

(b) Prohibits persons under 18 years of age from entering the premis-
es;

(c) Does not offer video lottery games as authorized under ORS
461.217, social gaming, or betting on the premises;

(d) Does not sell or offer on-premises consumption of alcoholic bev-
erages; and

(e) Is a stand-alone business with no other businesses or residential
property attached to the premises.

(23) “Wall” means an architectural partition with a height and length
greater than its thickness, used to divide or enclose an area or to support

another structure.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835
Hist.: HD 10-1983, f. & ef. 7-1-83; OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02;
OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04;
PH 27-2004, . & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0035
General Provision

(1) No person shall smoke or carry any lighted smoking instrument in
a public place except in those areas that are not required to be smokefree
pursuant to ORS 433.850(2) and OAR 333-015-0035(6) and (8).
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(2) Employers shall provide a place of employment that is free of
tobacco smoke for all employees, except in those areas listed in ORS
433.850(2) and in OAR 333-015-0035(5), (6) and (8).

(3) No person shall smoke or carry any lighted smoking instrument
within 10 feet of the following parts of public places or places of employ-
ment:

(a) Entrances;

(b) Exits;

(c) Windows that open;

(d) Ventilation intakes that serve an enclosed area;

(e) A service line or within 10 feet of a service line that extends an
entrance.

(4) Smoking shall be prohibited within 10 feet of an accessibility
ramp that extends beyond 10 feet from the entrance or exit.

(5) The owner or entity in charge of a hotel or motel may designate
up to 25 percent of the sleeping rooms of the hotel or motel as rooms in
which smoking is permitted.

(a) If the owner or entity in charge of a hotel or motel chooses to des-
ignate up to 25 percent of sleeping rooms as smoking permitted, all smok-
ing rooms on the same floor must be contiguous. The status of the rooms
may not be changed, except to add more nonsmoking rooms.

(b) The owner or entity in charge of a hotel or motel must notify
clients upon check-in as to the smoking status of the sleeping rooms.

(c) All hotel and motel sleeping rooms must be clearly marked either
smoking or non-smoking on the exterior door of the sleeping room.

(d) Nothing in these rules shall prevent the owner or entity in charge
of a hotel or motel from prohibiting smoking on the entire premises.

(6) Smoking of noncommercial tobacco products for ceremonial pur-
poses is permitted in spaces designated for traditional ceremonies in accor-
dance with the American Indian Religious Freedom Act, 42 U.S.C. 1996.

(7) Smoking is prohibited in a room during the time that jurors are
required to use the room.

(a) All jury rooms shall be posted prominently with “No Smoking”
signs having letters no less than one inch in height.

(b) Nothing in this section is intended to allow smoking in a jury room
when it would otherwise be prohibited by ORS 433.850 through 433.875.

(8) The following areas are not required to be smokefree:

(a) Smoke shops meeting the definition set forth in OAR 333-015-
0030(22);

(b) Cigar bars if:

(A) The cigar bar generated on-site retail sales of cigars of at least
$5,000 for the calendar year ending December 31, 2006; and

(B) The cigar bar has provided the Public Health Division with prop-
er documentation as required by OAR 333-015-0066.

(c) Up to 25 percent of the sleeping rooms of a hotel or motel, as des-
ignated by the owner or entity in charge. The hotel or motel must be in com-
pliance with the rules set forth in OAR 333-015-0035(5)

(9) Nothing in these rules shall prevent an employer in charge of a
place of employment or an entity in charge of a public place from desig-

nating the entire place of employment or public place as smokefree.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: HD 10-1983, f. & ef. 7-1-83; OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02;
OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04;
PH 27-2004, f. & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0040
Signs

(1) An employer or entity in charge (EIC), except in those places
described in OAR 333-015-0035(6) and (8), shall post signs prohibiting
smoking. Signs shall use either the “no smoking” symbol (a cigarette with
a diagonal slash through it within a circle) and the words “within 10 feet,”
the words “No Smoking within 10 feet,” or both. Nothing in these rules
shall prevent an employer from increasing the amount of property where
smoking is prohibited beyond the 10 foot requirement or from designating
the entire premises as smokefree. Signage may be used without specifical-
ly including the words “within 10 feet” if the signage specifies some other
restriction greater than 10 feet or designates the entire premises as smoke-
free. Signs shall be posted prominently at each entrance and exit to the
place of employment or public place.

(2) In a cigar bar or smoke shop where smoking is allowed under
OAR 333-015-0035(8), the employer or EIC shall post signage at each
entrance and exit to clearly state that smoking is allowed in all or some of
the premises, and that anyone under the age of 21 for cigar bars and under
the age of 18 for smoke shops is prohibited from entering the premises.

(3) All signs used to describe whether smoking is prohibited or
allowed in a place of employment or public place shall be placed at a height
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and location easily seen by a person entering the establishment and shall

not be obscured in any way.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: HD 10-1983, f. & ef. 7-1-83; OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02;
OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04;
PH 27-2004, f. & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0045
Ashtrays

Except for those areas described in OAR 333-015-0035(5) and (7),
ashtrays or any receptacles to be used for smoking or depositing cigarette
debris are prohibited inside a public place, a place of employment, and
within 10 feet of entrances, exits, accessibility ramps that extend beyond 10
feet from an entrance or exit, windows that open, and ventilation intakes

that serve an enclosed area of any public place or workplace.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: HD 10-1983, f. & ef. 7-1-83; OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02;
OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04;
PH 27-2004, f. & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0062
Vehicles

(1) An employer may allow smoking in vehicles only when the vehi-
cle is permanently assigned to a single employee and no other employees,
clients, or members of the public are required or compelled to operate or
otherwise occupy the vehicle.

(2) Nothing in these rules shall prevent an employer from designating

all vehicles as smokefree.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0064
Outdoor Smoking Areas

(1) The owner or entity in charge of a place of business may establish
an outdoor smoking area if that area is:

(a) Not within 10 feet of entrances, exits, windows that open, and ven-
tilation intakes that serve an enclosed area of any public place or work-
place;

(b) Not, at any time, an enclosed area as defined in OAR 333-015-
0030(6); and

(c) In compliance with all other state, city, and county codes.

(2) Nothing in these rules shall prevent an employer from increasing
the amount of property where smoking is prohibited beyond the 10 foot

requirement or from designating the entire premises as smokefree.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0066
Cigar Bars

(1) A business must apply to DHS for certification before allowing
cigar smoking on its premises.

(2) A business must apply for certification on a form prescribed by
DHS and the following information or documentation must be included:

(a) A copy of the business’ full on-premises liquor sales license issued
by the Oregon Liquor Control Commission under ORS 471.175;

(b) A site-map of the premises including a detailed seating capacity
chart;

(c) Certification from the assistant to the State Fire Marshal for the
jurisdiction where the cigar bar is located that the cigar bar’s ventilation
system is adequate to remove the cigar smoke in the cigar bar and prevent
the smoke from entering any other establishment;

(d) Using the official form provided by the Public Health Division,
Tobacco Prevention and Education Program, proof that all employees have
read and signed a document explaining the dangers of exposure to second-
hand smoke. This form is available on the Internet at
www.healthoregon.org/tobacco or by calling the Public Health Division,
Tobacco Prevention and Education Program; and

(e) Documentation demonstrating to the satisfaction of the Assistant
Director of the Public Health Division that the cigar bar generated onsite
retail sales of cigars of at least $5,000 in the calendar year 2006.

(3) DHS shall review application materials within 30 days of receipt
and shall determine whether the application is complete.

(4) Within 10 days of an application being declared complete, DHS
shall deny or grant the application. DHS shall grant a business certification
if, upon review of the application materials, DHS finds that sufficient doc-
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umentation has been provided to demonstrate the compliance with section
(2) of this rule. In lieu of denying an application, DHS may request addi-
tional information from the applicant in order to determine compliance with
section (2) of this rule.

(5) DHS may permanently deny the application for cigar bar certifi-
cation if an applicant provides information that is false or deliberately mis-

leading.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0068
Smoke Shops

(1) A business must apply to DHS for certification prior to allowing
smoking on the premises.

(2) A business must apply for certification on a form prescribed by
DHS (this form is available on the Internet at www.healthoregon.
org/tobacco or by calling the Public Health Division, Tobacco Prevention
and Education Program) and the following information or documentation
must be included:

(a) Documentation demonstrating that at least 75 percent of the smoke
shop’s gross revenue is derived from the sale of tobacco products or smok-
ing instruments; and

(b) Documentation, including written descriptions or visual aids,
demonstrating that the smoke shop is a stand-alone business with no other
businesses or residential property attached to the premises.

(3) DHS shall review application materials within 30 days of receipt
and shall determine whether the application is complete.

(4) Within 10 days of an application being declared complete, DHS
shall deny or grant the application. DHS shall grant a business certification
if, upon review of the application materials, DHS finds that sufficient doc-
umentation has been provided to demonstrate the compliance with section
(2) of this rule. In lieu of denying an application, DHS may request addi-
tional information from the applicant in order to determine compliance with
section (2) of this rule.

(5) DHS may permanently deny the application for smoke shop certi-
fication if an applicant provides information that is false or deliberately
misleading.

(6) Every year, within 30 calendar days from the date certification was
originally granted, a smoke shop must provide DHS with documentation
demonstrating that at least 75 percent of the smoke shop’s gross revenue is

derived from the sale of tobacco products or smoking instruments.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0069
Revocation of Cigar Bar and Smoke Shop Certification
DHS may revoke the certification of a cigar bar or smoke shop for up

to one year for a violation of ORS 433.835 through 433.875 or these rules.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0070
Enforcement

(1) DHS shall maintain a system for receiving complaints, providing
educational materials, conducting site visits, and issuing notices of viola-
tion.

(2) DHS shall:

(a) Provide signs and posters at no cost to businesses and the public;

(b) Upon request and satisfactory review, provide certification to cigar
bars and smoke shops verifying that they have met the definitions and stan-
dards for allowing smoking as set forth in ORS 433.835(1) and
433.850(2)(d) and these rules;

(c) Provide education and assistance to employers and entities in
charge of public places to help them comply with the Act;

(d) Receive, respond to, and investigate complaints of non-compli-
ance with the Act and these rules;

(e) Prepare and follow-up on remediation plans with sites found to be
out of compliance with the Act or these rules; and

(f) Issue citations to violators of the Act or these rules, and as neces-
sary conduct contested cases under ORS Chapter 183.

(3) On written agreement with DHS, a county or Local Public Health
Authority (LPHA) may assume any or all of the responsibilities outlined in
section (2) of this rule. In such cases, DHS will, upon request of the LPHA,
be available for consultation and technical assistance with enforcement pro-
cedures.
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Stat. Auth.: ORS 433.855

Stats. Implemented: ORS 433.835 - 433.870

Hist.: OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02; OHD 12-2002, . & cert. ef.
8-27-02; OHD 12-2002, f. & cert. ef. 8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru
10-27-04; PH 27-2004, f. & cert. ef. 8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0075
Complaint Response

DHS or the LPHA shall respond to complaints as follows:

(1) Initial complaint:

(a) DHS or the LPHA shall assess whether the site in question is
required to be smokefree under the provisions of ORS 433.835 through
433.850.

(b) If DHS or the LPHA determines that the place of employment (or
some portion) or public place is required to be smokefree, DHS or the
LPHA shall send a letter (“initial response letter”) to the place of employ-
ment or public place named in the complaint within 10 business days after
receipt of the complaint of violation. The letter shall contain notification
that the employer or public place has been reported as being in violation of
the Act or these rules, educational materials about how to comply with the
Act and these rules, and information on whom to contact for further infor-
mation and assistance in compliance.

(c) DHS or the LPHA shall send a form letter to the complainant, if
the complainant has supplied their name and contact information, notifying
them that the complaint has been received and is being investigated, or that
the workplace is not required to be smokefree under ORS 433.835 through
433.850.

(2) Second or subsequent complaint:

(a) If DHS or the LPHA receives additional complaint(s) about the
site within five business days after the “initial response letter” was sent,
DHS or the LPHA shall send a form letter to the complainant, if the com-
plainant has supplied their name and contact information, telling them that
the complaint has been received and the investigation process begun.

(b) If DHS or the LPHA receives a second or subsequent complaint
about the site more than five business days after the “initial response letter”
was sent, a representative of DHS or the LPHA shall make an unannounced
site visit within 30 days of complaint receipt, to determine whether the
employer or public place is in violation of the Act or these rules.

(c) Failure of an employer or EIC to permit DHS or the LPHA access
to the place of employment or public place is a violation and may result in
the imposition of civil penalties, or other action under sections (5) and (6)
of this rule. If an employer or EIC does not permit access for a site visit,
DHS or the LPHA shall notify the Assistant Director of the Public Health
Division or designee for further enforcement activity.

(3) Finding of violation:

(a) A violation of indoor smoking prohibitions is deemed to have
occurred if during a site visit pursuant to a second or subsequent complaint,
the DHS or LPHA representative:

(A) Observes any person smoking or carrying a lighted smoking
instrument in an area where smoking is prohibited;

(B) Observes cigar or cigarette butts in an area where smoking is pro-
hibited;

(C) Observes ashtrays intended for use in an area where smoking is
prohibited;

(D) Observes no signs or insufficient signs as required under these
rules;

(E) Determines that a cigar bar does not have proper certification from
DHS;

(F) Determines that a smoke shop that allows smoking does not have
proper certification from DHS;

(G) Observes the smoking of non-cigar tobacco products in a cigar
bar;

(H) Observes smoking instruments intended for use in an area where
smoking is prohibited; or

(I) Obtains signed written statements from at least two individuals
who have personally witnessed smoking, the carrying of a lighted smoking
instrument, or the smoking of a prohibited tobacco product at a time and in
an area where smoking is prohibited.

(b) A violation of outdoor smoking prohibitions is deemed to have
occurred if during a site visit pursuant to a second or subsequent complaint,
DHS or the LPHA representative:

(A) Observes any person smoking or carrying a lighted smoking
instrument within 10 feet of entrances, exits, accessibility ramps that extend
beyond 10 feet from an entrance or exit, windows that open, or ventilation
intakes that serve an enclosed area of any public place or workplace;

(B) Observes ashtrays intended to be used for smoking within 10 feet
of entrances, exits, accessibility ramps that extend beyond 10 feet from an
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entrance or exit, windows that open, or ventilation intakes that serve an
enclosed area of any public place or workplace; or

(C) Observes tables or outdoor seating or dining areas within 10 feet
of entrances, exits, windows that open, or ventilation intakes that serve an
enclosed area of any public place or workplace that are not clearly marked
as nonsmoking.

(4) Remediation plan:

(a) After a finding of violation, DHS or the LPHA representative and
the employer or EIC will jointly develop a remediation plan. All remedia-
tion plans must be completed within 15 days of the site visit.

(b) An employer or EIC may request in writing an extension of time
in which to complete the remediation plan in special circumstances. An
extension may be granted only by the Assistant Director of the Public
Health Division or designee.

(c) A DHS or LPHA representative shall make a follow-up visit with-
in 30 days of the remediation plan completion date to confirm completion.

(d) If an employer or EIC does not cooperate in developing a remedi-
ation plan, DHS or the LPHA shall notify the Assistant Director of the
Public Health Division or designee for further enforcement activity.

(5) Notice of violation:

(a) If, during the follow-up visit, DHS or the LPHA representative
finds that the remediation plan has not been implemented or finds addi-
tional evidence of violations, DHS or the LPHA shall notify the Assistant
Director of the Public Health Division or designee for further enforcement
activity.

(b) Once notified under subsection (2)(c), (4)(d), or (5)(a) of this rule,
the Assistant Director of the Public Health Division or designee shall issue
a notice or violation and, if applicable, notice of intent to impose civil
penalties to the employer or entity in charge of a public place. Such notices
shall comply with the notice and civil penalty provision in ORS chapter 183
and OAR 333-015-0085.

(c) The notice of violation and notice of intent to impose civil penal-
ty forms shall be provided by DHS. This form shall be used for all citations.

(d) The citation shall be personally delivered to the employer or enti-
ty in charge of a public place or mailed to the place of employment or enti-
ty in charge of a public place address by both first class mail and certified
mail, return receipt requested.

(e) Payment of civil penalties shall be made by mail to the Assistant
Director of the Public Health Division and credited to the Tobacco Use
Reduction Account, as required by ORS 433.855(1)(c).

(6) Failure to cooperate:

(a) In addition to assessing fines under OAR 333-015-0075(5) above,
the Assistant Director of the Public Health Division may initiate further
legal action against an employer or public place that includes, but is not
limited to, requesting an injunction from a court to enjoin operation of the
business or public place if the employer or public place has:

(A) Refused to allow an on-site visit to assess status of compliance;

(B) Refused to cooperate in the development of a remediation plan;

(C) Incurred repeated or multiple violations of the Act or these rules.
Stat. Auth.: ORS 433.855

Stats. Implemented: ORS 433.835 - 433.870

Hist.: OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02; OHD 12-2002, f. & cert. ef.
8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04; PH 27-2004, f. & cert. ef.
8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0080
Public Places which the DHS-HS Regularly Inspects

If, in public places that DHS regularly inspects and that are required
to be smokefree under these rules, the DHS inspector, during a regular
inspection, notes a possible violation of ORS 433.835 through 433.875 or

these rules, the inspector shall report the violation to DHS.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02; OHD 12-2002, f. & cert. ef.
8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04; PH 27-2004, f. & cert. ef.
8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0082
Public Places Regulated by Other State Agencies or Local
Governments

If, during the course of an inspection of a public place that is regulat-
ed by the State of Oregon or a local government, an inspector notes a pos-
sible violation of ORS 433.835 through 433.875 or these rules they may

report the possible violation to DHS.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: PH 12-2008, f. 8-15-08, cert. ef. 1-1-09
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333-015-0085
Penalties

A violation of the Act or these rules shall be punishable by $500.00
each day the workplace or public place is found to be out of compliance,

not to exceed $2000.00 in any 30-day period.
Stat. Auth.: ORS 433.855
Stats. Implemented: ORS 433.835 - 433.870
Hist.: OHD 8-2002(Temp), f. & cert. ef. 5-28-02 thru 11-22-02; OHD 12-2002, . & cert. ef.
8-27-02; PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04; PH 27-2004, f. & cert. ef.
8-19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

333-015-0090
Effective Date

January 1, 2009.

Stat. Auth.: ORS 433.855

Stats. Implemented: OL 2007, Ch. 602

Hist.: PH 18-2004(Temp), f. & cert. ef. 5-7-04 thru 10-27-04; PH 27-2004, f. & cert. ef. 8-
19-04; PH 12-2008, f. 8-15-08, cert. ef. 1-1-09

Rule Caption: Emergency Preparedness in Health Care Facilities.
Adm. Order No.: PH 13-2008

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08

Notice Publication Date: 6-1-2008

Rules Adopted: 333-076-0190

Rules Amended: 333-071-0125, 333-076-0710, 333-515-0030, 333-
700-0120

Subject: The Oregon Department of Human Services, Public Health
Division is permanently adopting and amending rules that will
require emergency planning as required in HB 2371, passed in the
2007 Legislative Session, for Ambulatory Surgical Centers, Birthing
Centers, Outpatient Dialysis Facilities, Hospitals, and Special
Inpatient Care Facilities.

Rules Coordinator: Brittany Sande—(971) 673-1291

333-071-0125
Safety and Emergency Precautions

(1) Telephone communication to summon help in case of fire or other
emergency shall be available.

(2) In accordance with ORS chapter 479 and the rules thereunder all
requirements of the State Fire Marshal shall be met.

(3) When required, emergency power facilities shall be tested month-
ly and shall be in readiness at all times for use in all areas required in NFPA
99 and the National Electrical Code.

(4) Emergency preparedness:

(a) The health care facility shall develop, maintain, update, train, and
exercise an emergency plan for the protection of all individuals in the event
of an emergency, in accordance with the regulations as specified in Oregon
Fire Code (Oregon Administrative Rules chapter 837, division 40).

(A) The health care facility shall conduct at least two drills every year
that document and demonstrate that employees have practiced their specif-
ic duties and assignments, as outlined in the emergency preparedness plan.

(b) The emergency plan shall include the contact information for local
emergency management.

(c) The summary of the emergency plan shall be sent to the
Department within one year of the filing of this rule. New facilities that
have submitted licensing documents to the state before this provision goes
into effect will have one year from the date of license application to submit
their plan. All other new facilities shall have a plan prior to licensing. The
Department shall request updated plans as needed.

(d) The emergency plan shall address all applicable hazards that may
include, but is not limited to, the following:

(A) Chemical emergencies;

(B) Dam failure;

(C) Earthquake;

(D) Fire;

(E) Flood;

(F) Hazardous material;

(G) Heat;

(H) Hurricane;

(I) Landslide;

(J) Nuclear power plant emergency;

(K) Pandemic;

(L) Terrorism; or

(M) Thunderstorms.
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(e) The emergency plan shall address the provision of sufficient sup-
plies for patients and staff to shelter in place for a minimum of four days
under the following conditions:

(A) Extended power outage;

(B) No running water;

(C) Replacement of food or supplies is unavailable; and

(D) Staff members do not report to work as scheduled.

(f) The emergency plan shall address evacuation, including:

(A) Identification of individual positions’ duties while vacating the
building, transporting, and housing residents;

(B) Method and source of transportation;

(C) Planned relocation sites;

(D) Method by which each patient will be identified by name and
facility of origin by people unknown to them;

(E) Method for tracking and reporting the physical location of specif-
ic patients until a different entity resumes responsibility for the resident;
and

(F) Notification to the Department about the status of the evacuation.

(g) The emergency plan shall address the clinical and medical needs
of the patients, including provisions to provide:

(A) Storage of and continued access to medical records necessary to
obtain care and treatment of patients, and the use of paper forms to be used
for the transfer of care or to maintain care on-site when electronic systems
are not available;

(B) Continued access to pharmaceuticals, medical supplies and equip-
ment, even during and after an evacuation; and

(C) Alternative staffing plans to meet the needs of the patients when
scheduled staff members are unavailable. Alternative staffing plans may
include, but is not limited to, on-call staff, the use of travelers, the use of
management staff, or the use of other emergency personnel.

(h) The emergency plan shall be made available as requested by the
Department and during licensing and certification surveys. Each plan will
be re-evaluated and revised as necessary or when there is a significant
change in the facility or population of the health care facility.

(i) A checklist for inpatient health care facilities has been developed
in conjunction with the Office of the State Fire Marshal to assist facilities
in developing emergency plans and ensuring compliance with the State Fire

Marshal’s administrative rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 441.020, 442.015
Stats. Implemented: ORS 441.020, 442.015
Hist.: HD 17-1987(Temp), f. 10-13-87, ef. 10-15-87 thru 4-15-88; HD 11-1988, f. & cert. ef.
5-27-88; HD 5-1989, f. 7-14-89, cert. ef. 8-1-89; PH 13-2008, f. & cert. ef. 8-15-08

333-076-0190
Emergency Preparedness

(1) The health care facility shall develop, maintain, update, train and
exercise an emergency plan for the protection of all individuals in the event
of an emergency, in accordance with the regulations as specified in Oregon
Fire Code (Oregon Administrative Rules chapter 837, division 40).

(a) The health care facility shall conduct at least two drills every year
that document and demonstrate that employees have practiced their specif-
ic duties and assignments, as outlined in the emergency preparedness plan.

(2) The emergency plan shall include the contact information for local
emergency management. Each facility shall have documentation that the
local emergency management office has been contacted and that the facili-
ty has a list of local hazards identified in the county hazard vulnerability
analysis.

(3) The summary of the emergency plan shall be sent to the
Department within one year of the filing of this rule. New facilities that
have submitted licensing documents to the state before this provision goes
into effect will have one year from the date of license application to submit
their plan. All other new facilities shall have a plan prior to licensing. The
Department shall request updated plans as needed.

(4) The emergency plan shall address all local hazards that have been
identified by local emergency management that may include, but is not lim-
ited to, the following:

(a) Chemical emergencies;

(b) Dam failure;

(c) Earthquake;

(d) Fire;

(e) Flood;

(f) Hazardous material;

(g) Heat;

(h) Hurricane;

(i) Landslide;

(j) Nuclear power plant emergency;

September 2008: Volume 47, No. 9



ADMINISTRATIVE RULES

(k) Pandemic;

(1) Terrorism; or

(m) Thunderstorms.

(5) The emergency plan shall address the availability of sufficient sup-
plies for staff and patients to shelter in place or at an agreed upon alterna-
tive location for a minimum of two days, in coordination with local emer-
gency management, under the following conditions:

(a) Extended power outage;

(b) No running water;

(c) Replacement of food or supplies is unavailable;

(d) Staff members do not report to work as scheduled; and

(e) The patient is unable to return to the pre-treatment shelter.

(6) The emergency plan shall address evacuation, including:

(a) Identification of individual positions’ duties while vacating the
building, transporting, and housing residents;

(b) Method and source of transportation;

(c) Planned relocation sites;

(d) Method by which each patient will be identified by name and
facility of origin by people unknown to them;

(e) Method for tracking and reporting the physical location of specif-
ic patients until a different entity resumes responsibility for the patient; and

(f) Notification to the Department about the status of the evacuation.

(7) The emergency plan shall address the clinical and medical needs
of the patients, including provisions to provide:

(a) Storage of and continued access to medical records necessary to
obtain care and treatment of patients, and the use of paper forms to be used
for the transfer of care or to maintain care on-site when electronic systems
are not available.

(b) Continued access to pharmaceuticals, medical supplies and equip-
ment, even during and after an evacuation; and

(c) Alternative staffing plans to meet the needs of the patients when
scheduled staff members are unavailable. Alternative staffing plans may
include, but is not limited to, on-call staff, the use of travelers, the use of
management staff, or the use of other emergency personnel.

(8) The emergency plan shall be made available as requested by the
Department and during licensing and certification surveys. Each plan will
be re-evaluated and revised as necessary or when there is a significant

change in the facility or population of the health care facility.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 441.020, 442.015
Stats. Implemented: ORS 441.020, 442.015
Hist.: PH 13-2008, f. & cert. ef. 8-15-08

333-076-0710
Physical Facility

(1) Design — The Center may be an adaptation of a house. It must
include birthing rooms of adequate size to meet the needs to accomplish the
procedures specified in the Policies and Procedures and must meet applica-
ble codes for ordinary construction and for water supply and sewage dis-
posal. The building and equipment must be kept clean and in good repair.
The Center must include:

(a) Toilet facilities for staff, mothers and families;

(b) Bath facilities;

(c) Hand washing facilities and single use towel dispensers adjacent
or closely available to all examining or birth rooms;

(d) Examination areas;

(e) Laundry facilities (unless laundry is done elsewhere);

(f) Kitchen facilities;

(g) Adequate storage areas for emergency equipment;

(h) Separate storage for clean/sterile supplies and equipment;

(i) Storage areas for laboratory equipment and sterilizing, if applica-
ble;

(j) Space for resuscitation of the newborn; and

(k) Reception and family facilities.

(2) Client Environment:

(a) There must be provided for each client a good bed, mattress and
pillow with protective coverage, and necessary bed coverings;

(b) No towels, wash cloths, bath blankets, or other linen which comes
directly in contact with the client will be interchangeable from one client to
another unless it is first laundered;

(c) The use of torn or unclean bed linen is prohibited; and

(d) After the discharge of any client, the bed, bed furnishings, bedside
furniture and equipment must be thoroughly cleaned and disinfected prior
to reuse. Mattresses must be professionally renovated when necessary.
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(3) Provision must be made for the safe disposal of any bodily wastes
that result from procedures performed in accordance with Centers for
Disease Control and Prevention recommendations and state law.

(4) Fire and Safety — State and local fire and life-safety codes apply
with specific attention to demonstration of adequate ingress and egress of
occupants, placement of smoke alarms, emergency lighting, fire extin-
guishers or sprinkler systems, fire escape routes, and fire reporting plans.
The Center must have an emergency plan in effect on premises available to
all staff. There must be evidence of an annual fire inspection.

(5) Emergency Access — Hallways and doorways must be so sized
and arranged as to ensure the reasonable access of equipment in the event
of the need for emergency transport.

(6) Emergency preparedness:

(a) The health care facility shall develop, maintain, update, train, and
exercise an emergency plan for the protection of all individuals in the event
of an emergency, in accordance with the regulations as specified in Oregon
Fire Code (Oregon Administrative Rules chapter 837, division 40).

(A) The health care facility shall conduct at least two drills every year
that document and demonstrate that employees have practiced their specif-
ic duties and assignments, as outlined in the emergency preparedness plan.

(b) The emergency plan shall include the contact information for local
emergency management. Each facility shall have documentation that the
local emergency management office has been contacted and that the facili-
ty has a list of local hazards identified in the county hazard vulnerability
analysis.

(c) The summary of the emergency plan shall be sent to the
Department within one year of the filing of this rule. New facilities that
have submitted licensing documents to the state before this provision goes
into effect will have one year from the date of license application to submit
their plan. All other new facilities shall have a plan prior to licensing. The
Department shall request updated plans as needed.

(d) The emergency plan shall address all local hazards that have been
identified by local emergency management and may include, but is not lim-
ited to, the following:

(A) Chemical emergencies;

(B) Dam failure;

(C) Earthquake;

(D) Fire;

(E) Flood;

(F) Hazardous material;

(G) Heat;

(H) Hurricane;

(I) Landslide;

(J) Nuclear power plant emergency;

(K) Pandemic;

(L) Terrorism; or

(M) Thunderstorms.

(e) The emergency plan shall address the availability of sufficient sup-
plies for staff and patients to shelter in place or at an agreed upon alterna-
tive location for a minimum of two days, in coordination with local emer-
gency management, under the following conditions:

(A) Extended power outage;

(B) No running water;

(C) Replacement of food or supplies is unavailable;

(D) Staff members do not report to work as scheduled; and

(E) The patient is unable to return to the pre-treatment shelter.

(f) The emergency plan shall address evacuation, including:

(A) Identification of individual positions’ duties while vacating the
building, transporting, and housing residents;

(B) Method and source of transportation;

(C) Planned relocation sites;

(D) Method by which each patient will be identified by name and
facility of origin by people unknown to them;

(E) Method for tracking and reporting the physical location of specif-
ic patients until a different entity resumes responsibility for the patient; and

(F) Notification to the Department about the status of the evacuation.

(g) The emergency plan shall address the clinical and medical needs
of the patients, including provisions to provide:

(A) Storage of and continued access to medical records necessary to
obtain care and treatment of patients, and the use of paper forms to be used
for the transfer of care or to maintain care on-site when electronic systems
are not available.

(B) Continued access to pharmaceuticals, medical supplies, and
equipment, even during and after an evacuation; and
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(C) Alternative staffing plans to meet the needs of the patients when
scheduled staff members are unavailable. Alternative staffing plans may
include, but is not limited to, on-call staff, the use of travelers, the use of
management, or the use of other emergency personnel.

(h) The emergency plan shall be made available as requested by the
Department and during licensing and certification surveys. Each plan will
be re-evaluated and revised as necessary or when there is a significant

change in the facility or population of the health care facility.
Stat. Auth.: ORS 441.020 & 442.015
Stats. Implemented: ORS 441.020 & 442,015
Hist.: HD 26-1985, f. & ef. 10-28-85; HD 2-1990, f. 1-8-90, cert. ef. 1-15-90, Renumbered
from 333-076-0430; PH 15-2006, f. & cert. ef. 6-27-06; PH 13-2008, f. & cert. ef. 8-15-08

333-515-0030
Safety and Emergency Precautions

(1) The condition of the physical plant and the overall hospital envi-
ronment must be developed and maintained in such a manner that the safe-
ty and well-being of patients are provided for.

(2) Telephone communication to summon help in case of fire or other
emergency shall be available.

(3) In accordance with ORS chapter 479 and the rules thereunder all
requirements of the State Fire Marshal shall be met.

(4) When required, emergency power facilities shall be tested month-
ly and shall be in readiness at all times for use in the delivery, operating and
emergency rooms, nurseries and other areas as required in NFPA 99 and the
National Electrical Code.

(5) Emergency preparedness:

(a) The health care facility shall develop, maintain, update, train, and
exercise an emergency plan for the protection of all individuals in the event
of an emergency, in accordance with the regulations as specified in Oregon
Fire Code (Oregon Administrative Rules chapter 837, division 40).

(A) The health care facility shall conduct at least two drills every year
that document and demonstrate that employees have practiced their specif-
ic duties and assignments, as outlined in the emergency preparedness plan.

(b) The emergency plan shall include the contact information for local
emergency management.

(c) The summary of the emergency plan shall be sent to the
Department within one year of the filing of this rule. New facilities that
have submitted licensing documents to the state before this provision goes
into effect will have one year from the date of license application to submit
their plan. All other new facilities shall have a plan prior to licensing. The
Department shall request updated plans as needed.

(d) The emergency plan shall address all applicable hazards that may
include, but is not limited to, the following:

(A) Chemical emergencies;

(B) Dam failure;

(C) Earthquakes;

(D) Fire;

(E) Flood;

(F) Hazardous material;

(G) Heat;

(H) Hurricane;

(I) Landslide;

(J) Nuclear power plant emergency;

(K) Pandemic;

(L) Terrorism; or

(M) Thunderstorms.

(e) The emergency plan shall address the provision of sufficient sup-
plies for patients and staff to shelter in place for a minimum of four days
under the following conditions:

(A) Extended power outage;

(B) No running water;

(C) Replacement of food or supplies is unavailable; and

(D) Staff members do not report to work as scheduled.

(f) The emergency plan shall address evacuation, including:

(A) Identification of individual positions’ duties while vacating the
building, transporting, and housing residents;

(B) Method and source of transportation;

(C) Planned relocation sites;

(D) Method by which each patient will be identified by name and
facility of origin by people unknown to them;

(E) Method for tracking and reporting the physical location of specif-
ic patients until a different entity resumes responsibility for the resident;
and

(F) Notification to the Department about the status of the evacuation.
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(g) The emergency plan shall address the clinical and medical needs
of the patients, including provisions to provide:

(A) Storage of and continued access to medical records necessary to
obtain care and treatment of patients, and the use of paper forms to be used
for the transfer of care or to maintain care on-site when electronic systems
are not available;

(B) Continued access to pharmaceuticals, medical supplies and equip-
ment, even during and after an evacuation; and

(C) Alternative staffing plans to meet the needs of the patients when
scheduled staff members are unavailable. Alternative staffing plans may
include, but is not limited to, on-call staff, the use of travelers, the use of
management staff, or the use of other emergency personnel.

(h) The emergency plan shall be made available as requested by the
Department and during licensing and certification surveys. Each plan will
be re-evaluated and revised as necessary or when there is a significant
change in the facility or population of the health care facility.

(i) A checklist for inpatient health care facilities has been developed
in conjunction with the Office of the State Fire Marshal to assist facilities
in developing emergency plans and ensuring compliance with the State Fire

Marshal’s administrative rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 441.020, 442.015
Stats. Implemented: ORS 441.020, 442.015
Hist. HB 183, f. & ef. 5-26-66; HB 209, f. 12-18-68; HD 11-1980, f. & ef. 9-10-80;
Renumbered from 333-023-0186; HD 29-1988, f. 12-29-88, cert. ef. 1-1-89, Renumbered
from 333-072-0045; HD 21-1993, f. & cert. ef. 10-28-93; PH 13-2008, f. & cert. ef. 8-15-08

333-700-0120
Physical Environment

(1) The physical environment in which dialysis services are furnished
must afford a functional, clean, sanitary, safe, and comfortable setting for
patients, staff, and the public.

(2) The physical structure in which dialysis services are furnished
must be constructed, equipped, and maintained to ensure the safety of
patients, staff, and the public.

(3) All electrical and other equipment used in the facility must be
maintained free of defects that could be a potential hazard to patients or
personnel. There must be an established program of preventive mainte-
nance of equipment used in dialysis and related procedures in the facility.
Facilities shall follow the manufacturers’ recommendations for preventive
maintenance for all equipment.

(4) The areas used by patients shall be maintained in good repair and
kept free of hazards such as those created by damaged or defective parts of
the building.

(5) The facility must employ the water quality requirements listed in
this section and developed by the Association for the Advancement of
Medical Instrumentation (AAMI) and published in “Hemodialysis
Systems,” second edition, 1993, which is incorporated by reference.

(6) Any adverse results identified by the water quality monitoring sys-
tem shall be addressed and corrected immediately. Documentation of these
corrections will be maintained in a designated area for review.

(7) Testing of the water in dialysis facilities must comply with the
requirements of Table 1 of this section.

(8) Treatment areas shall be designed and equipped to provide ade-
quate and safe dialysis therapy, as well as privacy and comfort for patients.
The space for treating each patient must be sufficient to accommodate med-
ically needed emergency equipment and personnel to treat the patient in the
event of an emergency. There must be sufficient space in the facility for safe
storage of dialysis supplies.

(9) Chronic dialysis patients shall be dialyzed in chairs that can be
reclined so that the patient’s head is lower than his/her feet, except when the
patient is dialyzed in a hospital bed.

(10) There shall be a nursing/monitoring station from which all
patients receiving dialysis can be continuously monitored during the course
of treatment.

(11) Heating and ventilation systems shall be capable of maintaining
adequate and comfortable temperatures.

(12) Each facility utilizing a central-batch delivery system must pro-
vide, either on the premises or through affiliation agreement or arrangement
sufficient individual delivery systems for the treatment of any patient
requiring special dialysis solutions.

(13) Emergency preparedness:

(a) The health care facility shall develop, maintain, update, train, and
exercise an emergency plan for the protection of all individuals in the event
of an emergency, in accordance with the regulations as specified in Oregon
Fire Code (Oregon Administrative Rules chapter 837, division 40).
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(b) The health care facility shall conduct at least two drills every year
that document and demonstrate that employees have practiced their specif-
ic duties and assignments, as outlined in the emergency preparedness plan.

(c) The emergency plan shall include the contact information for local
emergency management. Each facility shall have documentation that the
local emergency management office has been contacted and that the facili-
ty has a list of local hazards identified in the county hazard vulnerability
analysis.

(d) The summary of the emergency plan shall be sent to the
Department within one year of the filing of this rule. New facilities that
have submitted licensing documents to the state before this provision goes
into effect will have one year from the date of license application to submit
their plan. All other new facilities shall have a plan prior to licensing. The
Department shall request updated plans as needed.

(e) The emergency plan shall address all local hazards that have been
identified by local emergency management and may include, but is not lim-
ited to, the following:

(A) Chemical emergencies;

(B) Dam failure;

(C) Earthquake;

(D) Fire;

(E) Flood;

(F) Hazardous material;

(G) Heat;

(H) Hurricane;

(D) Landslide;

(J) Nuclear power plant emergency;

(K) Pandemic,

(L) Terrorism; or

(M) Thunderstorms.

(f) The emergency plan shall address the availability of sufficient sup-
plies for staff and patients to shelter in place or at an agreed upon alterna-
tive location for a minimum of two days, in coordination with local emer-
gency management, under the following conditions:

(A) Extended power outage;

(B) No running water;

(C) Replacement of food or supplies is unavailable;

(D) Staff members do not report to work as scheduled; and

(E) The patient is unable to return to pre-treatment shelter.

(f) The emergency plan shall address evacuation, including:

(A) Identification of individual positions’ duties while vacating the
building, transporting, and housing residents;

(B) Method and source of transportation;

(C) Planned relocation sites;

(D) Method by which each patient will be identified by name and
facility of origin by people unknown to them;

(E) Method for tracking and reporting the physical location of specif-
ic patients until a different entity resumes responsibility for the patient; and

(F) Notification to the Department about the status of the evacuation.

(g) The emergency plan shall address the clinical and medical needs
of the patients, including provisions to provide:

(A) Storage of and continued access to medical records necessary to
obtain care and treatment of patients, and the use of paper forms to be used
for the transfer of care or to maintain care on-site when electronic systems
are not available;

(B) Continued access to pharmaceuticals, medical supplies and equip-
ment, even during and after an evacuation; and

(C) Alternative staffing plans to meet the needs of the patients when
scheduled staff members are unavailable. Alternative staffing plans may
include, but is not limited to, on-call staff, the use of travelers, the use of
management staff, or the use of other emergency personnel.

(h) The emergency plan shall be made available as requested by the
Department and during licensing and certification surveys. Each plan will
be re-evaluated and revised as necessary or when there is a significant

change in the facility or population of the health care facility.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 441.020 & 442015
Stats. Implemented: ORS 441.020 & 442015
Hist.: PH 7-2003, f. & cert. ef. 6-6-03; PH 13-2008, f. & cert. ef. 8-15-08
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Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Adopt Civil Penalty Rules.

Adm. Order No.: DPSST 13-2008

Filed with Sec. of State: 8-15-2008

Certified to be Effective: 8-15-08

Notice Publication Date: 3-1-2008

Rules Adopted: 259-008-0200, 259-008-0220, 259-008-0250
Subject: Adopt new rules to identify a process to impose a civil
penalty on public safety agencies for violations of ORS 181.644,
181.652, 181.653 and 181.665. These statutes primarily outline the
requirements for Basic certification for all individuals working in the
criminal justice disciplines.

Rules Coordinator: Bonnie Salle—(503) 378-2431

259-008-0200
Civil Penalties

(1) For purposes of this rule, “agency” means a law enforcement unit
or public or private safety agency as defined in OAR 259-008-0005.

(2) The Department may impose a civil penalty on any agency for any
violation of ORS 181.644, 181.652, 181.653 or 181.665. All civil penalties
will be imposed in the manner provided by 183.745.

(3) The amount of any civil penalty imposed under subsection (1) of

this section may not exceed $1,500 for any single violation.
Stat. Auth.: ORS 181.679, 183.745
Stats. Implemented: ORS 181.679, 183.745
Hist.: DPSST 13-2008, f. & cert. ef. 8-15-08

259-008-0220
Sanctions, Generally

(1) Information collected by the Department may be used as a basis
for any sanction imposed.

(2) The Department’s use of any one sanction does not preclude the
imposition of any other sanction(s) for the same violation.

(3) If the Department believes there is substantial evidence that a vio-
lation has occurred or is occurring, the Department may seek such remedi-
al relief as may be appropriate, including voluntary compliance or notice as

provided in 259-008-0250.
Stat. Auth.: ORS 181.679, 183.745
Stats. Implemented: ORS 181.679, 183.745
Hist.: DPSST 13-2008, f. & cert. ef. 8-15-08

259-008-0250
Notice of Civil Penalty

(1) Considerations. In determining the amount of a civil penalty the
Department will consider:

(a) Any prior violation of statute or rule by the agency;

(b) The financial benefits, if any, realized by the agency as a result of
the violation, such as costs avoided as a result of not having attended
required training;

(c) The gravity of the violation; and

(d) The agency’s history of correcting violations and preventing recur-
rence of violations.

(2) Single Violation Civil Penalties. A violation of any requirement
within any part of the following statutes is a violation that may result in a
civil penalty after a single occurrence. The violations include, but are not
limited to:

(a)  ORS
Telecommunicator);

(b) ORS 181.644 (Certification requirements for an Emergency
Medical Dispatcher);

(c) ORS 181.652 (Certification requirements for a Corrections
Officer);

(d) ORS 181.652 (Failing to attend Basic Corrections training within
required timeframe);

(e) ORS 181.652 (U.S. citizenship requirements for a Corrections
Officer);

(f) ORS 181.653 (Certification requirements for a Parole & Probation
Officer);

(g) ORS 181.653 (U.S. citizenship requirements for a Parole &
Probation Officer);

(h) ORS 181.653 (Part-time Parole & Probation continuing education
requirement);

(i) ORS 181.665 (Certification requirements for a Police Officer);

181.644  (Certification requirements for a
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(j) ORS 181.665 (Failing to attend Basic Police training within
required timeframe);

(k) ORS 181.665 (U.S. citizenship requirements for a Police Officer).

(3) Amount of Civil Penalty:

(a) An agency found in violation of any requirement listed in section
(2) of this rule is subject to a civil penalty of not more than $1,500 per vio-
lation per day, unless otherwise provided by this section;

(b) The Department may reduce civil penalty amounts where mitiga-
tion is warranted, or resolved by stipulation as provided in section (9) of
this rule.

(4) Payment to be Considered Admission of Violation. Unless the
Department agrees otherwise, any payment of a civil penalty is considered
as admission of violation of the statutes or rules cited in the civil penalty
notice for which the civil penalty was paid.

(5) Notice. The Department’s notice of its intent to impose a civil
penalty will include a statement that if the agency fails to request a hearing
within twenty (20) days of the date of service of the notice, the agency’s
right to a hearing is waived.

(6) Informal Conference. When the Department issues a notice of
civil penalty, the agency will be entitled to an informal conference to
respond to the notice. The conference must be held before a person author-
ized to issue an order or to make recommendations regarding issuance of an
order. The Department must receive a request for an informal conference in
writing within twenty (20) days of the date of service of the notice of civil
penalty. If the agency fails to submit a timely request for a conference, the
agency’s right to a conference is waived.

(7) Hearing Request:

(a) Right to Hearing. If the Department issues a notice of intent to
impose a civil penalty, the agency is entitled to a contested case hearing in
accordance with the provisions of ORS Chapter 183;

(b) Request for Hearing. The Department must receive a request for a
hearing in writing within twenty (20) days of the date the notice of intent to
impose a civil penalty was served on the agency. The Department may
extend the time allowed for submission of the admission/denial and affir-
mative defenses for up to 30 calendar days, if requested in writing.

(8) Default Order. If a hearing is not timely requested, or if an agency
withdraws a hearing request or fails to appear at a scheduled hearing, the
Department may enter a final order by default imposing the civil penalty. In
the event of a default, the Department’s file or files on the subject of the
civil penalty automatically becomes a part of a contested case record for
purposes of proving the Department’s prima facie case.

(9) Department staff is authorized to seek resolution by stipulation,
subject to Department acceptance and approval under the following condi-
tions:

(a) The matter is resolved prior to entry of a final order assessing a
civil penalty;

(b) The agency corrects or proceeds to correct all violations noted in
a notice of intent to issue a civil penalty within a prescribed timeframe;

(c) The civil penalty amount agreed to is tendered in a certified check,
bank draft, cashier’s check or postal money order, made payable to the
Department, along with the stipulation.

(10) A stipulation will not be accepted for less than the amount pro-
vided for in the notice of civil penalty if the violation is not corrected as part

of the resolution.
Stat. Auth.: ORS 181.679, 183.745
Stats. Implemented: ORS 181.679, 183.745
Hist.: DPSST 13-2008, f. & cert. ef. 8-15-08

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Civil Penalty Schedule for Violation of an Out-of-
Service Order or Notice.

Adm. Order No.: DMV 17-2008

Filed with Sec. of State: 7-23-2008

Certified to be Effective: 7-23-08

Notice Publication Date: 6-1-2008

Rules Amended: 735-070-0170

Subject: OL 2007, Ch. 122 (HB 2268) amended ORS 813.052 to
provide for new minimum and maximum amounts for the penalty the
agency may impose on a person when DMV is notified that the per-
son has violated an out-of-service order issued under ORS 813.050
or has knowingly violated any other out-of-service order or notice
under ORS 809.413. DMV has amended OAR 735-070-0170 to
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change the specific dollar amounts of the civil penalties that will be
imposed. Other changes were made for clarity.
Rules Coordinator: Lauri Kunze—(503) 986-3171

735-070-0170
Civil Penalty Schedule for Violation of an Out-of-Service Order or
Notice

(1) The Driver and Motor Vehicle Services Division (DMV) of the
Department of Transportation shall impose the civil penalty required by
ORS 813.052, on the operation of the commercial motor vehicle in accor-
dance with the following schedule:

(a) $1100 upon DMV’s receipt of the first notice indicating the per-
son has violated an out-of-service order or notice; and

(b) $2750 upon DMV’s receipt of a notification that the person has
violated a second or subsequent out-of-service order or notice.

(2) The person incurring the civil penalty has a right to a contested case
hearing in accordance with ORS 183.090. However, the amount of the civil
penalty is not an issue at the hearing, and the hearing officer presiding at the
contested case hearing shall not adjust the amount of the civil penalty.

Stat. Auth.: ORS 184.616, 184.619, 802.010 & 813.052

Stats. Implemented: ORS 813.052
Hist.: MV 13-1993, f. 10-22-93, cert. ef. 11-4-93; DMV 17-2008, f. & cert. ef. 7-23-08

ecccccccoe

Rule Caption: Persons Not Required to Be Certified as
Commercial Driver School Operators or Instructors.

Adm. Order No.: DMV 18-2008

Filed with Sec. of State: 7-23-2008

Certified to be Effective: 7-23-08

Notice Publication Date: 6-1-2008

Rules Amended: 735-160-0003

Subject: The 2005 Legislature amended ORS 822.5000 and 822.525
to provide that the offenses described in those two statutes do not
apply to “[a] person that provides limited education or training for
a specialized purpose, as determined by the Department of Trans-
portation by rule.” See Or Laws 2005, Ch. 155, Section 1 and 2. The
Department adopted OAR 735-160-0003, effective January 1, 2006,
to identify circumstances in which the certification requirements of
ORS 822.500 and ORS 822.525 would not apply.

These amendments specify additional circumstances that also war-
rant exemption from the statutory certification requirements, based
on the Department’s experience with the application of OAR 735-
160-0003 during the last two years.

Rules Coordinator: Lauri Kunze—(503) 986-3171

735-160-0003
Purpose and Exemptions

(1) The purpose of chapter 735, division 160 rules is to outline the
requirements for a Commercial Driver Training School Certificate pursuant
to ORS 822.515 and a Driver Training Instructor Certificate pursuant to
ORS 822.530.

(2) Except as provided in ORS 822.500(2) and section (4) of this rule
a person must obtain a Commercial Driver Training School Certificate to
operate, for consideration, a business or non-profit enterprise engaged in
educating and training persons in the driving of motor vehicles, either prac-
tically or theoretically or both.

(3) Except as provided in ORS 822.525(2) and section (4) of this rule,
a person must obtain a Driver Training Instructor Certificate if, for com-
pensation, the person teaches, conducts classes, gives demonstrations to or
supervises practice in the driving of motor vehicles. This section applies to
persons acting on their own behalf, or acting as an operator of or on behalf
of, any business, nonprofit enterprise, or school engaged in educating and
training persons in the driving of motor vehicles, either practically or theo-
retically or both.

(4) The following persons are exempt from the requirement to obtain
either a Commercial Driver Training School Certificate or a Driver Training
Instructor Certificate.

(a) The operator of, or a person acting on behalf of, a business or non-
profit enterprise engaged in educating and training persons for a profession;

(b) The operator of, or person acting on behalf of, an accredited sec-
ondary school, college or university; or

(c) A person that provides limited driver education or training for a
specialized purpose.
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(5) For purposes of ORS 822.500, 822.525 and this rule, the follow-
ing are persons who provide limited driver education or training for a spe-
cialized purpose:

(a) A rehabilitation specialist engaged in evaluating, assessing or
retraining drivers to compensate for a physical or mental condition or
impairment.

(b) A provider of a DMV approved accident prevention course offered
primarily for insurance discount purposes pursuant to ORS 742.490.

(c) A provider who teaches specialized driving skills to drivers of
emergency vehicles as defined by ORS 801.260.

(d) An employee of a government entity, business, non-profit enter-
prise or school who provides defensive driving training or similar driver
safety instruction to employees of the business, nonprofit enterprise or
school who hold valid driver licenses.

(e) A person hired by, or contracting with, a government entity, busi-
ness, non-profit enterprise or school who provides defensive driving train-
ing or similar driver safety instruction to employees of the government enti-
ty, business or nonprofit enterprise who hold valid driver licenses.

(f) A federal, state, county or city agency that provides driver safety
training to members of the public who hold valid driver licenses, including,
but not limited to teaching people how to drive in adverse weather condi-
tions, a safe-driving program or a motorcycle safety program.

(g) A provider of off-the-highway instruction in the operation of off-
road racing vehicles to persons holding valid driver licenses.

(h) A provider of off-the-highway instruction in the operation of off-
road all terrain vehicles (ATVs).

(i) A provider of training conducted exclusively over the internet, if
no classroom or behind-the-wheel training is conducted at any physical
location in Oregon.

(j) A provider of driver improvement or similar driver safety instruc-
tion for the purpose of a court-order or for a court diversion program.

(k) An insurer, or person acting on behalf of an insurer, who provides
defensive driving training or similar driver safety instruction for the pur-
pose of reducing insurance premiums, not used to meet a DMV require-
ment.

(1) Providers of training conducted exclusively for currently licensed
drivers who are taking the training to gain specific skills, not used to meet

a DMV requirement.
Stat. Auth.: ORS 184.616, 184.619,802.010, 822.500 & 822.525
Stats. Implemented: ORS 822.500, 822,515, 822.525 & 822.530
Hist.: DMV 25-2005, f. 12-14-05 cert. ef. 1-1-06; DMV 18-2008, f. & cert. ef. 7-23-08

Department of Transportation,
Highway Division
Chapter 734

Rule Caption: Chains or traction tires.

Adm. Order No.: HWD 6-2008

Filed with Sec. of State: 7-28-2008

Certified to be Effective: 7-28-08

Notice Publication Date: 6-1-2008

Rules Amended: 734-017-0005

Subject: ODOT amended its rule on chains or traction tires to
include retractable studded tires as a traction tire. This change incor-
porates the provisions of 2007 HB 2567.

Rules Coordinator: Lauri Kunze—(503) 986-3171

734-017-0005
Definitions

(1) As used in OAR 734-017-0005 through 734-017-0025, the fol-
lowing definitions apply:

(a) “Traction Tire”:

(A) Tires with studs including retractable studded tires allowed under
ORS 815.165;

(B) Tires marked as mud and snow or all-season radial tires when
used on vehicles exempt under ORS 815.145(4); and

(C) Tires identified by the Rubber Manufacturers Association as
meeting tests indicating the tire provides greater traction than mud and
snow tires under winter driving conditions.

(b) “Chains” — Link chains, cable chains or another device that
attaches to the wheel, vehicle or outside of the tire that is specifically
designed to augment the traction of a vehicle under ice or snow conditions.

(c) “Retractable studded tires” are tires with embedded studs of metal
or other material that retract to at or below the wear bar of the tire and proj-
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ect not less than four-hundredths (0.04) inch beyond the tread surface of the
tire when extended.

(2) As used in ORS 815.165(10), “motor vehicles used for regularly
scheduled medical transport services” means a vehicle used for regularly
scheduled, point-to-point transportation for medical purposes and is not a
vehicle described by either of the following:

(a) A vehicle regulated by a political subdivision under ORS 221 .485.

(b) A vehicle, commonly known as a private passenger car or private
passenger van, that is used by the owner of the vehicle or a relative of the

owner of the vehicle for personal transportation for medical purposes.
Stat. Auth.: ORS 184.616, 184.619 & 815.045
Stats. Implemented: ORS 815.045, 815.140 & 815.165
Hist: 2 HD 15-1981, f. & ef. 11-20-81; HWY 4-1995, f. & cert. ef. 10-17-95; HWY 10-
1997(Temp), f. 10-21-97, cert. ef. 11-1-97; TO 8-1998, f. & cert. ef. 9-14-98; HWD 1-2004,
f. & cert. ef. 1-20-04; HWD 7-2005, f. & cert. ef. 9-16-05; HWD 6-2008, f. & cert. ef. 7-28-
08

Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Motor Carrier vehicle milage registering devices.
Adm. Order No.: MCTD 3-2008

Filed with Sec. of State: 7-23-2008

Certified to be Effective: 7-23-08

Notice Publication Date: 6-1-2008

Rules Amended: 740-100-0030

Subject: OAR 740-100-0030 prescribes standards for vehicle milage
registering devices. The amendments correct and clarify previous rule
language, and prohibit use of a mileage registering device that can
be reset, enhancing proper recording of miles traveled for the pur-
poses of verifying compliance with weight mile tax reports, appor-
tioned registration reports and hours of service regulations.

Rules Coordinator: Lauri Kunze —(503) 986-3171

740-100-0030
Mileage Registering Devices

All motor carriers must equip their motor vehicles with an odometer
or other satisfactory device to record accurately the cumulative mileage
traveled by the vehicle. Such device must be kept constantly in good oper-
ating order, may not be a device designed to be reset to zero, and may not
be adjustable by the operator of the vehicle. Additional devices for record-
ing trip mileage are allowed, but not in lieu of the requirements stated

above.
Stat. Auth.: ORS 823.011 & 825.210
Stats. Implemented: ORS 825.210, 825.252 & 825.474
Hist.: PUC 18, f. 1-21-55, ef. 9-1-54 (Order No. 33203); PUC 120, f. 10-26-62, ef. 11-15-62
(Order No. 38811); PUC 135, f. 5-9-66, ef. 5-15-66 (Order No. 42332); PUC 148, f. 7-29-68,
ef. 9-1-68 (Order No. 44783); PUC 156, f. 8-6-73, ef. 8-15-73 (Order No. 73-507);
Renumbered from 860-035-0015; MCT 3-1996, f. & cert. ef. 3-14-96; Renumbered from
860-065-0015; MCTD 3-2008, f. & cert. ef. 7-23-08

Economic and Community Development Department
Chapter 123

Rule Caption: Conform the rules to existing statute changed by
Senate Bill 350 (2007 Legislature).

Adm. Order No.: EDD 20-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Adopted: 123-011-0037

Rules Amended: 123-011-0025, 123-011-0027, 123-011-0030, 123-
011-0035, 123-011-0040, 123-011-0045

Subject: The proposed administrative rule change addresses the
statutory changes implemented in SB 350 (2007 Legislature). Rules
changes include clarification of definitions, rule language and a
change to a category within the application fee.

Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-011-0025
Definitions

For the purposes of these rules, the following terms shall have the fol-
lowing meaning, unless the context clearly indicates otherwise:
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(1) “Applicant” means any person, firm or public or private corpora-
tion or federal or state governmental subdivision or agency which submits
an application for Oregon Economic Development Revenue Bonds.

(2) “Bonds” means Oregon Economic Development Revenue Bonds
issued by the State of Oregon under ORS 285B.320 to 285B.371.

(3) “Commission” means the State of Oregon Economic and
Community Development Commission appointed under ORS 285A.040.

(4) “Finance Committee” means the Finance Committee for the
Economic and Community Development Commission as allowed in ORS
285A.060.

(5) “Department” means the State of Oregon Economic and
Community Development Department.

(6) “Eligible Project” means an economic development project as
defined in ORS 285B.323 determined by the Finance Committee to be eli-
gible under OAR 123-011-0035 for Oregon Economic Development
Revenue Bonds.

(7) “Financial Institution” means any commercial bank, mutual sav-
ings bank, savings and loan association, insurance company, investment
bank or NASD securities underwriter licensed or authorized to do business
in the State of Oregon.

(8) “In-state Plant Relocation” means the relocation of an applicant’s
plant from one labor market area, as defined by the Oregon Employment
Department, in Oregon to a different labor market area in Oregon.

(9) “Oregon Express Bond Program” means a program developed by
the department that involves a method of sale for a single client purchase
that includes, but is not limited to, direct placement of bonds with a bank.
Such a purchase does not require the use of placement agents, underwrit-
ers, marketing agents or letters of credit. To utilize this program, use of a
standardized departmental bond process is required.

(10) “State” means the State of Oregon.

(11) “Treasurer” means the Treasurer of the State of Oregon or the

Treasurer’s designee.
Stat. Auth.: ORS 285A.075(5) & 285A.110
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-85; EDD 4-
1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-88; EDD 9-1988 (Temp),
f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-24-88; EDD 36-1988, f. & cert. ef. 12-
15-88; EDD 14-1994(Temp), f. & cert. ef. 11-10-94; EDD 4-1995, f. 4-28-95, cert. ef. 5-3-
95; EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-
11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08

123-011-0027
Delegation

(1) Authority for the day-to-day operation of the Economic
Development Revenue Bond Program, including determination of eligibil-
ity, authorization of the issuance of bonds, adoption of inducement and
bond resolutions and amendments thereto, is delegated to the Finance
Committee.

(2) The Finance Committee may adopt standards and procedures for
the operation of the bond program. Such standards and procedures shall not
be inconsistent with any part of this division.

(3) The department may send to each member of the commission a
summary of each project to be considered by the Finance Committee.
Commissioners shall receive such summaries in sufficient time to comment
on the projects and to attend each Finance Committee meeting, as each
individual commissioner may in his or her sole discretion determine.

(4) The commission shall review and evaluate the operation of the
bond program as it may from time to time determine and may order any
changes that it considers necessary or desirable.

(5) The commission shall retain final authority over policies and
administrative procedures governing the operation of the bond program.

(6) If at any time the commission shall decide to take any action or
make any decision, it may do so at any regular or special meeting or
through any telephone conference call as the commission in its sole discre-

tion may determine.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 9-1988(Temp), f. & cert. ef. 3-18-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD
2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-99;
EDD 4-2005, f. & cert. ef. 5-5-05; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08

123-011-0030
Application

(1) An Applicant desiring issuance of Economic Development
Revenue Bonds must submit a complete application to the department in a
form approved by the department.

(2) The application shall be received by the department at least 21
days prior to the Finance Committee meeting at which the application will
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be considered. The department may waive this requirement at its sole dis-
cretion.

(3) A non-refundable application fee is to be submitted with the appli-
cation: The application fee is a non-refundable application fee of $500 and
shall be paid by an applicant seeking economic development revenue bond
financing.

(4) Application materials may be obtained from the Oregon Economic
and Community Development Department, 775 Summer Street N.E., Suite

200 Salem, OR 97301-1280.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-85; EDD 4-
1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-88; EDD 9-1988 (Temp),
f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-24-88; EDD 36-1988, f. & cert. ef. 12-
15-88; EDD 13-1990, f. & cert. ef. 6-7-90; EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-
14-99; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-
2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru
8-1-08; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08

123-011-0035
Determination of Eligibility

(1) The department shall review the application.

(2) The department shall make a recommendation to the Finance
Committee to either approve or deny the application for eligibility for
Economic Development Revenue Bonds. The review of the application will
be based upon the standards set forth in this rule:

(a) The following economic activities are eligible for Economic
Development Revenue Bonds, unless otherwise prohibited under subsec-
tion (b) of this section:

(A) Manufacturing or other industrial production;

(B) Agricultural development or food processing;

(C) Aquaculture development or seafood processing;

(D) Development or improved utilization of natural resources;

(E) Research and development;

(F) Destination resorts;

(G) Convention and trade centers;

(H) Construction of buildings for corporate headquarters;

(I) Product distribution facilities;

(J) Transportation or freight facilities;

(K) Scientific testing including, but not limited to, medical, clinical or
engineering testing services;

(L) Sports facilities not otherwise prohibited under paragraph
(2)(b)(D) of this rule;

(M) Nonprofit entities organized under Section 501(c)(3) of the U.S.
Internal Revenue Code ;

(N) Utilities, except electricity, to serve a designated, specified indus-
trial site. General utility systems or systems which provide service primari-
ly to residential or non-industrial commercial customers are not eligible;

(O) Other activities which represent a new technology or type of eco-
nomic enterprise that the Finance Committee determines is needed to diver-
sify the economic base of an area.

(b) Activities or projects that will not be considered for the issuance
of Oregon Economic Development Revenue Bonds include:

(A) Retail businesses and shopping centers;

(B) Food service not part of a convention center or destination resort;

(C) Professional corporations for medicine, law, dentistry, or finance;

(D) Athletic, racquetball, handball clubs, amusement parks, or similar
endeavors;

(E) Commercial office buildings except for corporate headquarters;

(F) Activities that maintain private memberships; are not open to the
general public; or do not serve a broad cross section of the general public;

(G) Co-generation of electric power;

(c) The following serve as an elaboration and clarification of activities
which are eligible for Economic Development Revenue Bonds:

(A) “Destination Resort” may include incidental food service. This
classification is not intended to include sleeping accommodations which
otherwise would not assist the development of the tourist industry. Sleeping
accommodations that do not include major convention meeting facilities or
other major non-residential facilities are not eligible. Preferential treatment
by the developer to any land purchaser is not allowed;

(B) “Convention Centers” may include sleeping accommodations, but
approximately 1/3 of the total bond issue must be used for convention meet-
ing facilities. Such facilities must have the capacity to seat a minimum of
300 people. However, the Finance Committee may approve financing for
projects, as convention centers, consisting solely or primarily of sleeping
accommodations, if the applicant sufficiently demonstrates existing sleep-
ing accommodations are inadequate for existing meeting facility space;
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(C) “Corporate Headquarters” may qualify if the applicant demon-
strates it has at least one other facility subordinate to the facility for which
eligibility is being requested. A minimum of 75 percent of the floor space
must be allocated to the corporate headquarter function. Corporate head-
quarters do not include professional corporations for medicine, law, den-
tistry, or finance or office space to be leased to others;

(D) “Transportation” is not intended to include rolling stock or other
highly moveable equipment operated by a carrier for hire;

(E) In deciding whether or not to approve economic development rev-
enue bonding for a utility project, the Finance Committee may consider all
relevant factors including but not limited to the utility company’s published
tariff schedules and construction and extension procedures as filed with the
Oregon Public Utility Commission;

(F) “Pollution Control” equipment may qualify as part of projects that
otherwise qualify under this rule. Where pollution control equipment costs
are incidental to the total capital investment of the project, the Finance
Committee may qualify such equipment, provided the Oregon Department
of Environmental Quality concurs;

(G) “In-State Plant Relocations” not accompanied by an expansion of
the applicant’s business or employment, may be considered when the appli-
cant is able to demonstrate that:

(i) The relocation is caused by reasons beyond its control; or

(ii) The relocation will not cause a resulting loss of employment at the
former site of the business; or

(iii) The relocation is necessary for the continued operation of the
business.

(H) “Nonprofit entities” do not include religious, fraternal, or educa-
tional organizations;

(I) “Developer Project” may qualify. The Finance Committee shall
have right of approval for each tenant occupying 25 percent or more of the
leasable space. No more than 25 percent of the leasable space shall be
leased to tenants relocating from another Oregon location, unless such relo-
cation is accompanied by an expansion of the tenants’ labor force. These
conditions shall be incorporated into bond documents, shall survive closing
and shall be enforceable for the term of the bond.

(d) Public Purpose. The applicant must demonstrate that a public pur-
pose is served by the proposed economic development project through eco-
nomic diversification, creation of new jobs including construction activity,
construction occurring before it otherwise could or would, economic activ-
ity occurring during economic slumps, tax dollars remaining in the state, or
increased productivity. The applicant is encouraged to demonstrate as many
public purposes for the proposed project as can be prudently shown;

(e) Prior to determining that an economic development project is an
Eligible Project, the Finance Committee shall:

(A) Determine that the action is cost effective, considering both major
public expenses and major public benefits;

(B) Find that the project involved is consistent with the department’s
comprehensive policy and programs;

(C) Find that the project will produce goods or services which are sold
in markets for which national or international competition exists, or if the
project is to be constructed and operated by a not-for-profit organization,
that the project will not compete with local for-profit businesses;

(D) Determine that the action is the best use of the moneys involved,
considering other pending applications for those moneys; and

(E) Provide for public notice of, and public comment on, the action.
The public hearing is not a contested case hearing. Members of the public
are invited to present written or oral testimony. Only Finance Committee
members and department staff will ask questions.

(F) Notify a senior official (such as mayor or city manager) of the city
or county (if in unincorporated county property) in which the project will
be located about the project and the potential use of economic development
revenue bonds.

(f) The Finance Committee may deny an application if the applicant
does not demonstrate, to the satisfaction of the Finance Committee, that the
project is financially feasible;

(g) The Finance Committee may deny an application if the applicant
(or any of the principals in the applicant) is subject to any existing, pending
or threatened litigation or unasserted claim, unless such litigation or claim
is fully disclosed to the Finance Committee and the arrangements for the
settlement thereof are acceptable to the Finance Committee. In any case
where such litigation or claim is unknown to the Finance Committee at the
time project eligibility is granted or if such litigation or claim arises subse-
quent to a grant of project eligibility, the Finance Committee may rescind
the project eligibility;
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(h) The Finance Committee may make any reasonable requirement of
the applicant related to the administration of the Oregon Economic
Development Revenue Bond Program, including requirements that would
survive closing and be enforceable for the term of the bond.

(3) The Finance Committee shall issue a Resolution for Project
Eligibility for each economic development project determined to be an eli-
gible project. The term of eligibility shall last 12 months unless extended
by the department or the Finance Committee.

(4) Administrative rules in effect at the time the Finance Committee
determines a project to be eligible shall continue to govern the project until
the bonds have been redeemed, not withstanding any contrary provision in

any subsequently adopted administrative rule.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 1-1985(Temp), f. & ef. 2-26-85;
EDD 3-1985, f. & ef. 6-28-85; EDD 5-1985(Temp), f. & ef. 10-4-85; EDD 6-1985(Temp), f.
& ef. 10-22-85; EDD 1-1986, f. 1-28-86, ef. 2-1-86; EDD 4-1988, f. & cert. ef. 2-10-88; EDD
6-1988(Temp), f. & cert. ef. 2-29-88; EDD 9-1988(Temp), f. & cert. ef. 3-18-88; EDD 15-
1988, f. & cert. ef. 5-24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 13-1990, f. & cert.
ef. 6-7-90; EDD 14-1994(Temp), f. & cert. ef. 11-10-94; EDD 4-1995, f. 4-28-95, cert. ef. 5-
3-95; EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef.
10-11-99; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-2007(Temp), f. & cert. ef. 9-4-07 thru
2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 20-2008, f. 7-31-08,
cert. ef. 8-1-08

123-011-0037
Approval of Bond Closing Resolution

Prior to the approval of bond financing for an eligible project, as evi-
denced by the commission’s approval of a bond closing resolution, the
commission shall:

(1) Determine that the project satisfies the applicable requirements of
OAR chapter 123, division 8 (compliance with local land use planning
requirements),as evidenced by documentation to be provided by the city
or county (if in unincorporated county property) in which the project is
located.

(2) Determine that the project involved is consistent with applicable
adopted local economic development plans, as evidenced by documentation

from the city or county.
Stat. Auth: ORS 285A.075
Stats. Implemented: ORS 285B.320 — 285B.371
Hist: EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 20-2008, f. 7-31-08, cert.
ef. 8-1-08

123-011-0040
Extension

(1) The department may extend the eligibility granted by the Finance
Committee for up to six months if the department determines that the proj-
ect still constitutes an eligible activity and that there is a reasonable
prospect of the bonds being issued within the six-month extension period.
The applicant must provide updated financial information, and a project
status report to the department, in a form approved by the department, at
least 14 calendar days before eligibility expires.

(2) The Finance Committee may extend eligibility if the department
denies extended eligibility or if the initial extension granted by the depart-
ment under section (1) of this rule has expired. The Finance Committee
must determine that the project still constitutes an eligible activity, and that
there is a reasonable prospect of the bonds being issued within the exten-
sion period. The applicant must provide updated financial information and
a project status report, as well as a request for extension, in a form approved
by the department, at least one month prior to the expiration date of the
original or extended eligibility period. The Finance Committee may waive

this time period under extraordinary circumstances.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.320 - 285B.371
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-85; EDD 1-
1986, f. 1-28-86, ef. 2-1-86; EDD 4-1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. &
cert. ef. 2-29-88; EDD 9-1988(Temp), f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-
24-88; EDD 36-1988, f. & cert. ef. 12-15-88; EDD 10-1999, f. & cert. ef. 10-11-99; EDD 4-
2005, f. & cert. ef. 5-5-05; EDD 9-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 9-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 20-2008, f. 7-31-08, cert. ef. 8-1-08

123-011-0045
Fees
In addition to the application fee specified in OAR 123-011-0030(5):
(1) The applicant shall pay to the department at the time of initial
bond closing a closing fee of 1/2 of one percent of the total bond issue for
the project. This initial fee shall not exceed $50,000 for any single bond
issue or single project eligibility.
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(2) For the Oregon Express Bond Program, the applicant shall pay to
the department at the time of the initial bond closing a fee of 1/4th of one
percent of the total bond issuance for the project.

(3) An applicant for a current refunding of an outstanding bond shall
pay to the department a processing fee of $250 that shall accompany the
request for the refunding.

(4) The applicant shall pay to the department a closing fee of 1/10 of
one percent of the amount of the refunding bond or for any additional bonds
issued under a single project eligibility. This closing fee may be waived for
any refunding bond issued within 18 months of the closing date of the bond
issue to be refunded.

(5) The department may charge any out-of-pocket expenses, includ-
ing but not limited to legal expenses, incurred by the department for pro-
cessing any bond request.

(6) The commission may collect the above fees and expense reim-
bursements from an applicant that seeks to have an economic development
project declared eligible for financing, even though the project has not been

determined to be eligible for financing.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.326
Hist.: EDD 8-1984(Temp), f. 12-31-84, ef. 1-1-85; EDD 3-1985, f. & ef. 6-28-85; EDD 4-
1988, f. & cert. ef. 2-10-88; EDD 6-1988(Temp), f. & cert. ef. 2-29-88; EDD 9-1988 (Temp),
f. & cert. ef. 3-18-88; EDD 15-1988, f. & cert. ef. 5-24-88; EDD 36-1988, f. & cert. ef. 12-
15-88; EDD 15-1994, f. & cert. ef. 11-10-94; EDD 10-1996(Temp), f. & cert. ef. 12-4-96;
EDD 2-1999(Temp), f. & cert. ef. 3-18-99 thru 9-14-99; EDD 10-1999, f. & cert. ef. 10-11-
99; EDD 14-2000(Temp), f. & cert. ef. 12-14-00 thru 6-12-01; Administrative correction 6-
14-01; EDD 10-2001(Temp), f. & cert. ef. 12-13-01 thru 6-1-02; Administrative correction
11-29-02; EDD 4-2005, f. & cert. ef. 5-5-05; EDD 9-2007(Temp), f. & cert. ef. 9-4-07 thru
2-29-08; EDD 9-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 20-2008, f. 7-31-08,
cert. ef. 8-1-08

Rule Caption: Conform the Oregon Business Development Fund
Rules to current statute.

Adm. Order No.: EDD 21-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Amended: 123-017-0008, 123-017-0010, 123-017-0015, 123-
017-0020, 123-017-0025, 123-017-0030, 123-017-0035, 123-017-
0055

Subject: The proposed administrative rule change addresses the
statutory changes implemented in SB 350 (2007 Legislature). This
division of rules was evaluated and changes were made to clarify
rules, and some deletion and clarification of several definitions.
Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-017-0008
Delegation

(1) Authority for the day-to-day operation of the fund, including
approval of loans and projects, and amendments thereto, is delegated to the
Finance Committee.

(2) The Finance Committee shall adopt standards and procedures for
the operation of the fund. Such standards and procedures shall not be incon-
sistent with any part of this rule.

(3) The department may send to each member of the commission a
summary of each project to be considered by the Finance Committee.
Commissioners shall receive such summaries in sufficient time to comment
on the projects orally or in writing, and to attend each Finance Committee
meeting, as each individual Commissioner may in his or her sole discretion
determine.

(4) The commission shall review and evaluate the operation of the
fund with such frequency as it may from time to time determine, and may
order any changes that it considers necessary or desirable.

(5) The commission shall retain final authority over policies and
administrative procedures governing the operation of the fund.

(6) The Director or designee is authorized to execute any document
reasonably necessary or convenient to close any loan approved by the
Finance Committee or, in the case of loans of $100,000 or less, by the direc-
tor.

(7) When applicable, the references to the Finance Committee shall
include the Director, acting in regard to loans for business development

projects of $100,000 or less pursuant to ORS 285B.080(3).
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.050 - 285B.098
Hist.: EDD 10-1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-
1989(Temp), f. & cert. ef. 11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 11-1999, f. &
cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 6-2007(Temp), f & cert. ef. 8-
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29-07 thru 2-23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f.
7-31-08, cert. ef. 8-1-08

123-017-0010
Definitions

For the purpose of these rules, the following terms shall have the fol-
lowing definitions, unless the context clearly indicates otherwise:

(1) “Applicant” means any county, municipality, person or any com-
bination of counties, municipalities or persons applying for a loan from the
Oregon Business Development Fund under ORS 285B.050 to 285B.098.

(2) “Collateral” means property subject to a security interest, as
defined in ORS 79.0102.

(3)(a) “Commission” means the Economic and Community
Development Commission appointed under ORS 285A.040;

(b) “Finance Committee” means the Finance Committee for the
Oregon Economic and Community Development Commission as author-
ized in ORS 285A.080.

(4) “Business Development Project” means the acquisition, engineer-
ing, improvement, rehabilitation, construction, operation or maintenance of
any property, real or personal, that is used or is suitable for use by an eco-
nomic enterprise and that will result in or will aid, promote or facilitate,
development of one or more of the following activities:

(a) Manufacturing or other industrial production;

(b) Agricultural development or food processing;

(c) Aquacultural development or seafood processing;

(d) Development or improved utilization of natural resources;

(e) Convention facilities and trade centers;

(f) Tourist facilities other than retail or food service busineses;

(g) Transportation or freight facilities; and

(h) Other activities that represent new technology or type of econom-
ic enterprise that the Finance Committee determines is needed to diversify
the economic base of an area but not including:

(A) Construction of office buildings, including corporate headquar-
ters; and

(B) Retail businesses, shopping centers or food service facilities;

(C) An office area or facility providing an internal support function to,
and serving as an integral part of, a business development project shall not
be considered an office building under paragraph (h)(A) of this section.

(5) “Department” means the Economic and Community Development
Department established under ORS 285A.070.

(6) “Director” means the Director of the Economic and Community
Development Department appointed under ORS 285A.070 or designee.

(7) “Financial Institution” means any financial institution defined
under ORS 706.008.

(8) “Fund” or “OBDF” means the Oregon Business Development
Fund as defined and set forth in ORS 285B.050 — 285B.098.

(9) “Local Development Group” means any public or private corpo-
ration that has as one of its primary purposes, as stated in its articles of
incorporation, charter or bylaws, the promotion of economic development
in any part of the State of Oregon.

(10) “Municipality” means any city, municipal corporation or quasi-
municipal corporation.

(11) “Person” means any individual, association of individuals, joint
venture, partnership, limited liability company or corporation.

(12) “Emerging Small Business” means any business as defined in
ORS 200.005.

(13) “Distressed Area” means any area designated as a distressed area
by the department under ORS 285A.010.

(14) “Convention center” means a facility for the holding of meetings,
conferences, conventions, trade shows or similar gatherings. Sleeping
accommodations may be included but at least one-third of the OBDF pro-
ceeds must be used for public meeting facilities. Such facilities must have
the capacity to seat a minimum of 300 people. However, the Finance
Committee, in its sole discretion, may approve financing for projects con-
sisting solely or primarily of sleeping accommodations if the applicant suf-
ficiently demonstrates that existing sleeping accommodations are inade-
quate for existing facility meeting space.

(15) “Destination attraction” means a project which has a significant
impact on the regional tourism economy and has the capacity to be mar-
keted to national or international markets. Incidental food service facilities
may be included. Sleeping accommodations without unique attraction
capabilities are not eligible.

(16) “County” means any county or federally recognized Oregon

Indian tribe.
Stat. Auth.: ORS 285A.110
Stats. Implemented: ORS 285B.050 & 285B.092
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Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-1989(Temp), f. & cert. ef. 11-
3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 8-1996(Temp), f. & cert. ef. 8-13-96; EDD 4-
1997, f. & cert. ef. 3-25-97; EDD 11-1999, . & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef.
10-9-01; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f. &
cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08

123-017-0015
Eligibility

(1) Eligible projects are business development projects as defined in
OAR 123-017-0010(4). If the department is unable to obtain a sufficient
number of approvable applications to meet the requirements of ORS
285B.059(5), it may, notwithstanding the limitations imposed by ORS
285B.050(2)(g)(B), make loans to service and retail businesses operated by
emerging small businesses which are located in or draw their workforces
from within distressed areas as determined by the department, when such
projects provide compelling economic development benefits. The amount
of loans the department may make to service and retail businesses under (1)
of this section shall be limited to the amount calculated under the method
described in ORS 285B.059(5).

(2) Eligible purposes are the financing of land, buildings, fixture,
equipment and machinery, research and development, and the provision of
working capital.

(3) Eligible applicants are defined in OAR 123-017-0010(1).

(4) The relocation of a facility from one labor market area to another,
if not accompanied by an expansion of the applicant’s business or employ-
ment, is an eligible activity if:

(a) The relocation is caused by forces beyond the control of the appli-
cant; or

(b) The relocation is necessary for the continued operation of the busi-
ness; or

(c) There is no resulting loss of employment at the former site of the
business.

(5) Relending of funds shall not be an eligible activity, except that the
funds may be used for the local injection share of an SBA 503 or 504
Certified Development Company transaction.

(6) In cases where an otherwise eligible company or project has an
insignificant (less than 25 percent) ineligible portion, the entire project may
be determined eligible for a loan from the fund.

(7) Other than as specified in section (6) of this rule, Fund financing
will be limited to 40 percent of the amount of the eligible costs, except that
fund financing may equal up to 50 percent of eligible costs when the appli-
cation is submitted through a Financial Institution.

(8) Tourist facilities shall not be eligible unless:

(a) The project can be qualified as a convention center; or

(b) The project can be qualified as a destination attraction.

(9) Refinancing of existing debt, including existing trade payables and
delinquent taxes, shall not be eligible unless the applicant demonstrates to
the satisfaction of the Finance Committee that:

(a) The applicant contributes significantly to a target population or to
a geographical area targeted by the Oregon Business Development Fund;

(b) The applicant requires refinancing to remain viable. Assessment
of viability will be made at the sole discretion of the Finance Committee;

(c) Lenders agree to extend due dates, provide additional financing or
provide other favorable terms to the applicant; and

(d) The applicant meets all other requirements set forth in statute and
administrative rule, including demonstrating to the satisfaction of the
Finance Committee that the project is feasible and a reasonable risk, has a
reasonable prospect of repayment and can provide good and sufficient col-

lateral.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059, 285B.080(3) & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-1989(Temp), f. & cert. ef.
11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 25-1990 (Temp), f. & cert. ef. 9-13-90;
EDD 29-1990, f. & cert. ef. 12-12-90; EDD 6-1991(Temp), f. & cert. ef. 6-18-91; EDD 8-
1996(Temp), f. & cert. ef. 8-13-96; EDD 4-1997, f. & cert. ef. 3-25-97; EDD 9-1997(Temp),
f. & cert. ef. 10-7-97; EDD 8-1998, f. & cert. ef. 5-22-98; EDD 11-1999, f. & cert. ef. 10-11-
99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-
08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef.
8-1-08

123-017-0020
Preference

(1) Except in the case of a loan made from the Oregon Targeted
Development Account, the Finance Committee shall give preference to loan
applications for projects that demonstrate an overall community benefit and
that have one or more of the following characteristics:
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(a) Have a ratio of at least one projected job created or saved per
$30,000 sought to be borrowed from the Oregon Business Development
Fund.

(b) Are operated by businesses with fewer than 100 employees;

(c) Are located in rural or distressed areas of the state;

(d) Are located in Enterprise Zones designated under ORS
285C.050-285C.250;

(e) Employ displaced workers in the area;

(f) Assist in the economic diversification of the area;

(g) Contain a significant amount of owner equity capital. At least ten
percent of the project costs for established companies (three years old or
more) and 30 percent of project costs for start-ups (firms less than three
years old, or firms making the transition from research and development to
production) should come from equity or subordinated loans from the own-
ers;

(h) Maximize participation by financial institutions and local devel-
opment groups;

(i) Produce goods or services for the export market;

(j) Encourage the flow of capital from outside the local area; and

(k) Do not cause severe adverse competitive disadvantages to existing
businesses.

(2) The Finance Committee shall be the sole judge of the relative
importance of each of the above factors for each individual loan application
under consideration. Factors will not necessarily be assigned the same
weights under all circumstances.

(3) In the case of a loan made from the Oregon Targeted Development
Account, the Finance Committee will strive to fund projects that will cre-
ate or save at least one job for every $20,000 of Oregon Business

Development Fund investment.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059 & 285B.092
Hist.: EDD 2-1998(Temp), f. & cert. ef. 5-25-83; EDD 1-1984, f. & cert. ef. 1-5-84; EDD 10-
1988, f. & cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 5-1990, f. & cert. ef.
3-5-90; EDD 6-1991(Temp), f. & cert. ef. 6-18-91; EDD 11-1999, f. & cert. ef. 10-11-99;
EDD 6-2001, f. & cert. ef. 10-9-01; EDD 5-2005, f. & cert. ef. 5-11-05; EDD 6-2007(Temp),
f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08;
EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08

123-017-0025
Application Procedure

(1) It is the policy of the Finance Committee to strive for and encour-
age, throughout the application process:

(a) Maximum participation by financial institutions and local devel-
opment groups; and

(b) A minimum administrative burden on the applicant and on the
local government.

(2) Any applicant may submit an application to the department on a
form approved by the department, together with a $100 application fee.

(3) If the amount of the loan being sought from the Fund is $100,000
or less, the director may in the director’s sole discretion approve or deny the
loan request or forward it to the Finance Committee for the Committee’s
consideration.

(4) If the amount of the loan being sought from the fund exceeds
$100,000 the department shall make a recommendation to the Finance
Committee, which may in its sole discretion approve or deny the loan
request.

(5) If a loan request is approved, the department shall prepare the doc-
uments necessary to close the loan transaction. Such documents shall
reflect all terms and conditions upon which the Finance Committee or the
director may have conditioned approval of the loan. Any material modifi-
cations of those terms and conditions must be approved by the Chair of the
Finance Committee or his/her designee, or the director for loans of

$100,000 or less.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.053 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-87; EDD 11-1999. f. & cert. ef. 10-11-
99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 5-2005, f. & cert. ef. 5-11-05; EDD 6-
2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08
thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08

123-017-0030
Loan Conditions

(1) The director (for loan requests of $100,000 or less) or the Finance
Committee may approve a loan request if it finds that:

(a) Fund participation in any financing shall not exceed 40 percent of
the total amount of the eligible project costs, except that Fund financing
may be up to 50 percent when an application is submitted through a
Financial institution.
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(b) The proposed business development project is feasible and a rea-
sonable risk from practical and economic standpoints, and the loan has rea-
sonable prospect of repayment.

(c) The applicant can provide good and sufficient collateral for the
loan, as determined by the Commission. The commission’s security inter-
est may be subordinated to the security interest of other lenders participat-
ing in the project. The security interest of loans from the Oregon Targeted
Development Account will not be subordinated to the security interest of
other lenders, unless the Finance Committee or the director finds there is an
abundance of collateral and/or company or guarantor financial strength.
The Economic and Community Development Commission may make loans
in distressed areas, as defined by the department, without regard to the
requirements for security and collateral under ORS 285B.059 and
285B.062 that are otherwise applicable. Collateral value of out-of-state real
property will be significantly discounted from nominal assessed or
appraised value.

(d) Monies in the Oregon Business Development Fund are or will be
available for the proposed business development project.

(e) There is a need for the proposed business development project.

(f) The applicant’s financial resources are adequate to ensure success
of the project.

(g) The applicant has not received or entered into a contract or con-
tracts exceeding $700,000 with the commission, under authority of ORS
285B.050 — 285B.098, for the previous 365 days.

(2) The Finance Committee may, in its sole discretion, permit the
assumption of an outstanding Oregon Business Development Fund Loan, if
the assuming obligor satisfies the Finance Committee or the director as to
its willingness and ability to perform all obligations of the original borrow-
er related to the loan, including but not limited to the obligation to repay the
loan in accordance with its terms, and if the State’s collateral position is not
diminished. Oregon Business Development Fund loans are not, however,
necessarily or automatically assumable.

(3) The applicant agrees to abide by all laws and regulations applica-

ble to the applicant’s project.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.059 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-1989(Temp), f. & cert. ef.
11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 8-1996(Temp), f. & cert. ef. 8-13-96; EDD
4-1997, f. & cert. ef. 3-25-97; EDD 9-1997(Temp), f. & cert. ef. 10-7-97; EDD 8-1998, f. &
cert. ef. 5-22-98; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01;
EDD 5-2005, f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-
1-08

123-017-0035
Loan Agreement

If the Finance Committee approves the business development project,
the Finance Committee or the director, on behalf of the state, and the bor-
rower may enter into a loan contract of not more than $700,000, secured by
good and sufficient collateral (except as noted in OAR 123-017-0030(1)(c),
as determined by the Finance Committee, that shall set forth, among other
matters:

(1) A plan for repayment by the borrower to the Oregon Business
Development Fund moneys borrowed from the Fund used for the business
development project with interest charged on those moneys at the fixed rate
of one percentage point more than the prevailing interest rate on United
States Treasury bills, notes or bonds of a comparable maturity. Loans made
from the Oregon Targeted Development Account shall be made at a fixed
rate of four percentage points less than the prevailing prime rate. The rate
shall not be less than four percent. For the purposes of this section, the pre-
vailing interest rate shall be the weekly average interest rate as set forth in
the most recent Federal Reserve Statistical Release H.15(519) that the
department has received at the time the loan is approved. The repayment
plan, among other matters:

(a) Shall provide for commencement of repayment by the applicant of
moneys used for the business development project and interest thereon no
later than one year after the date of the loan contract or at such other time
as the Finance Committee may provide;

(b) May provide for reasonable extension of the time for making any
repayment in emergency or hardship circumstances if approved by the
Finance Committee or the director;

(c) Shall provide for such evidence of debt assurance of, and security
for, repayment of the loan as is considered necessary by the Finance
Committee;

(d) Shall set forth a schedule of payments and the period of loan
which shall not exceed the usable life of the contracted project or 25 years
from the date of the contract, whichever is less. The term of the Fund loan
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will normally be matched to, and not exceed twice that of the commercial
or private lender participating in the project. Loans from the Oregon
Targeted Development Account shall be for a maximum term of 5 years,
with a maximum amortization of 15 years. The term of the loan from the
Oregon Targeted Development Account may be extended by the Finance
Committee, with any additional terms and conditions, including interest
rate, that it may determine. The payment schedule shall include repayment
of interest that accrues during any period of delay in repayment authorized
by subsection (a) of this section, and the payment schedule may require
payments of varying amounts for collection of accrued interest;

(e) Shall set forth a procedure for formal declaration of delinquency
or default of payment by the department. Loans shall be declared delin-
quent when any payment is more than ten days late. borrower shall be noti-
fied in writing of declaration of delinquency, and shall have 31 days from
the original payment date to bring the loan current. If the loan is not brought
current, or arrangements satisfactory to the department for bringing the loan
current have not been made, the department may declare the loan in default,
declare the entire outstanding indebtedness to be forthwith due and payable
and assign the loan to the Attorney General for collection;

(f) May allow for other forms of payment on loans than scheduled
principal and interest payments, as determined by the Finance Committee,
or director in the case of loans of $100,000 or less.

(2) Provisions satisfactory to the department for field engineering and
inspection, the department to be the final judge of completion of the con-
tract.

(3) That the liability of the state under the contract is contingent upon
the availability of moneys in the Oregon Business Development Fund for
use in the business development project.

(4) Such further provisions as the Finance Committee considers nec-
essary to ensure expenditure of the funds for the purposes set forth in the
approved application.

(6) That the borrower is responsible for payment of:

(a) All of the expenses of the operation and maintenance of the proj-
ect, including adequate insurance;

(b) All taxes and special assessments levied with respect to the leased
premises and payable during the term of the lease;

(c) Insurance premiums and providing insurance in amount and cov-
erage acceptable to the Finance Committee. Such insurance shall include
but shall not be limited to: fire and hazard insurance, liability insurance,
worker’s compensation, unemployment insurance and flood insurance (if
applicable); and

(d) Out-of-pocket costs associated with the loan closing which may
include but are not limited to filing and recording fees, title insurance and
appraisals, and attorney fees.

(7) That the borrower will provide to the department on an annual
basis, within 90 days of the end of its fiscal year, the same type of financial
statements as required by the participating bank. The Finance Committee or
the department may require additional financial information.

(8) The Finance Committee, or director for loans under $100,000,
may require an assignment of life insurance on active principals in borrow-
er.

(9) In the case of loans of more than $100,000 that are funded by pro-
ceeds from the Oregon Lottery, that the borrower shall make a good faith
effort to hire and retain low-income individuals who have received job
training assistance from publicly funded job training providers and enter
into a first-source hiring agreement with a publicly funded job training
provider.

(10) If the loan will result in the construction, expansion, rehabilita-
tion or remodeling of a facility to which the public has access, adequate
access for handicapped persons must be provided. This provision applies
only to firms that deal directly with the general public in the normal and
usual course of their business, and to facilities in which business is cus-
tomarily transacted by and with members of the general public.

(11) If a project involves building construction, expansion, rehabilita-
tion or modification, a loan from the fund shall be permanent and not inter-

im financing.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.062 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. ef. 3-18-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 9-1989(Temp), f. & cert. ef.
11-3-89; EDD 5-1990, f. & cert. ef. 3-5-90; EDD 25-1990 (Temp), f. & cert. ef. 9-13-90;
EDD 29-1990, f. & cert. ef. 12-12-90; EDD 8-1996(Temp), f. & cert. ef. 8-13-96; EDD 4-
1997, f. & cert. ef. 3-25-97; EDD 9-1997(Temp), f. & cert. ef. 10-7-97; EDD 8-1998, f. &
cert. ef. 5-22-98; EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01;
EDD 5-2005, f. & cert. ef. 5-11-05; EDD 6-2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08;
EDD 3-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-
1-08
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123-017-0055
Fees and Charges

(1) The department shall charge and collect a fee of $100 at the time
the application is filed.

(2) In addition, the applicant, immediately upon receiving the loan
proceeds, shall pay to the department one and one-half percent of the prin-
cipal amount of the loan.

(3) Monies referred to in (1) and (2) of this section shall be paid into
the Fund.

(4) The department may, in its sole discretion, use some or all of the
money collected under section (2) of this rule, plus a maximum of an addi-
tional one and one-half percent as payment to a local development group,
county or municipality for packaging the loan, processing applications,
investigating proposed business development projects and servicing out-
standing loans. The additional amount of up to one and one-half percent
may be paid for projects which are located in an enterprise zone or in a dis-
tressed area or for which the OBDF loan being sought is not more than
$100,000. In no case shall the department make any payment of more than
$10,000 for any one project. In no case shall the department make any pay-
ment to any third party until the loan has been closed and the department

has collected the fee specified in section (2) of this rule.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.056, 285B.068 & 285B.092
Hist.: EDD 2-1983(Temp), f. & ef. 5-25-83; EDD 1-1984, f. & ef. 1-5-84; EDD 10-1988, f.
& cert. ef. 3-13-88; EDD 37-1988, f. & cert. ef. 12-15-88; EDD 5-1990, f. & cert. ef. 3-5-90;
EDD 11-1999, f. & cert. ef. 10-11-99; EDD 6-2001, f. & cert. ef. 10-9-01; EDD 6-
2007(Temp), f & cert. ef. 8-29-07 thru 2-23-08; EDD 3-2008(Temp), f. & cert. ef. 2-26-08
thru 8-1-08; EDD 21-2008, f. 7-31-08, cert. ef. 8-1-08

Rule Caption: Conform the Capitol Access Program to current
statute and clarify rule.

Adm. Order No.: EDD 22-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Amended: 123-018-0010, 123-018-0040, 123-018-0060, 123-
018-0085, 123-018-0100, 123-018-0160

Subject: The proposed administrative rule change addresses the
statutory changes implemented in SB 350 (2007 Legislature). This
division of rules was evaluated and changes were made to clarify
rules, and some deletion and clarification of several definitions.
Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-018-0010
Definitions

As used in this division of administrative rules, the following defini-
tions apply, unless the context requires otherwise:

(1) “Agreement” means a contract between a Financial Institution and
the Department authorizing the Financial Institution to participate in the
Program as required under ORS 285B.132.

(2) “Borrower” means a Qualified Business that has received a
Qualified Loan from a Participating Financial Institution, including but not
limited to a corporation, partnership, limited liability company, joint ven-
ture, sole proprietorship or cooperative.

(3) “Brownfield” means any real property where expansion or rede-
velopment is complicated by actual or perceived environmental contamina-
tion.

(4) “Department” means the State of Oregon Economic and
Community Development Department under ORS Chapter 285A.

(5) “Distressed Area” means a geographic area so designated as
described in division 024 of these administrative rules.

(6) “Enrolled Loan” means a Qualified Loan enrolled in the Program
as described in OAR 123-018-0080, including but not limited to a term loan
or line of credit.

(7) “Environmental action” on a brownfield(s) means activities under-
taken to:

(a) Determine if a release has occurred, or may occur, if the release or
potential release poses a significant threat to human health or the environ-
ment, or if additional remedial actions may be required at the site;

(b) Conduct a remedial investigation and a feasibility study;

(c) Plan for remedial action or removal; or

(d) Conduct a remedial action or removal action at a site.

(8) “Financial Institution” means a financial institution, as defined in
ORS 706.008.
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(9) “Fund” means the Capital Access Fund in the State Treasury under
ORS 285B.147.

(10) “Loss” means any principal amount due and not paid, accrued
interest due and not paid, and actual and necessary, documented out-of-
pocket collection expenses at the time the Participating Financial Institution
determines, in a manner consistent with its standard lending and loan loss
criteria and normal method for making such determinations, that an
Enrolled Loan is uncollectible and is to be charged off as a loss. The
amount of principal and interest included in the Loss shall not exceed the
principal amount of the Enrolled Loan, plus accrued and unpaid interest on
covered principal amount from the date the Qualified Loan is made.

(11) “Loss Reserve Account” means an account in the State Treasury
or any Financial Institution that is established and maintained by the
Department for the benefit of a Financial Institution participating in
Program.

(12) “Participating Financial Institution” means a Financial
Institution that has executed an Agreement with the Department to partici-
pate in the Program and has enrolled one or more qualified loans.

(13) “Primary Economic Effect” means the majority of economic
benefit resulting from a business activity. A business’s Primary Economic
Effect is in a particular geographic location if either at least 51 percent of
the business’s total revenues are generated, or at least 51 percent of the
business’s total jobs are created or retained, in that location.

(14) “Program” means the Capital Access Program authorized by
ORS 285B.126 to 285B.147.

(15) “Qualified Business” means any person, conducting business for
profit or not for profit, which is authorized to conduct business in the State
of Oregon.

(16) “Qualified Loan” means a loan or portion of a loan made by a
Participating Financial Institution to a Qualified Business for any business
activity that has its Primary Economic Effect in Oregon. The term does not
include:

(a) A loan for the purchase of owner-occupied residential housing or
for the construction, improvement, or purchase of residential housing that
is owned or to be owned by the borrower;

(b) A loan for the purchase of real property that is not used for the
business operations of the Borrower; and

(c) A loan or portion of a loan used to refinance the balance of an
existing loan that is not an enrolled loan. Any increased portion of the loan

used for other purposes may be eligible to be enrolled.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 285A.075, 285B.135(3), 285B.138(4)
Stats. Implemented: ORS 285B.126 - 285B.147
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef. 4-17-91; EDD
15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert. ef. 8-18-92; EDD 1-
1994(Temp), f. & cert. ef. 1-11-94; EDD 9-1994, f. 5-27-94, cert. ef. 6-1-94; EDD 10-
1997(Temp), f. & cert. ef. 10-7-97; EDD 9-1998, f. & cert. ef. 5-22-98; EDD 8-2005, f. &
cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 6-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0040
Agreement

All Agreements entered into between a Participating Financial
Institution and the Department shall provide:

(1) For the creation of a Loss Reserve Account by the Department,
owned by the Department for the benefit of the Participating Financial
Institution in accordance with ORS 285B.135;

(2) That the liability of the State of Oregon and the Department to the
Participating Financial Institution under the Agreement is limited to the
outstanding balance in the Loss Reserve Account for that Participating
Financial Institution, less the portion of the interest that is available for
withdrawal by the Department for administrative costs as described in OAR
123-018-0060;

(3) That the terms and conditions of Qualified Loans are to be deter-
mined solely by the Participating Financial Institution and Borrower;

(4) The method for enrolling Qualified Loans in the Program;

(5) That the Borrowers, the Participating Financial Institution, and
(subject to the availability of money in the Fund) the Department will
deposit moneys into the Participating Financial Institution’s Loss Reserve
Account when the Participating Financial Institution makes a Qualified
Loan to a Borrower;

(6) A claims process for reimbursement of Losses that have been
incurred from defaults on Enrolled Loans;

(7) For payment by the Department from the Loss Reserve Account to
the Participating Financial Institution to reimburse it for such Losses, up to
the total amount of the then current balance available in the Loss Reserve
Account, less the portion of the earned interest that belongs to the depart-
ment for administrative costs.
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(8) For disposition of any recoveries from a Borrower made by the
Participating Financial Institution subsequent to being reimbursed for any
Loss by the Department;

(9) Conditions for subrogation of the Department, at the Department’s
request, to the rights of the Participating Financial Institution in collateral,
personal guarantees or other forms of security for the Qualified Loan;

(10) Conditions for withdrawal by the Department of excess balances
or of certain interest earnings (see OAR 123-018-0150) in the Loss Reserve
Account;

(11) Conditions for termination by the Department of the obligation
to enroll Qualified Loans under the Program;

(12) Conditions for termination of the Agreement, and disposition by
the Department of any remaining balance in the Loss Reserve Account;

(13) For withdrawal by the Participating Financial Institution from the
Program and disposition by the Department of any remaining balance in the
Loss Reserve Account;

(14) For the Participating Financial Institution to periodically report
to the Department any information the Department requires, including
financial information that is identifiable with, or identifiable from, the
financial records of a Borrower;

(15) For inspection by the Department of the Participating Financial
Institution’s pertinent files relating to Enrolled Loans;

(16) That the Department may require from the Participating
Financial Institution information relating to the Participating Financial
Institution’s status and performance, as developed by or for applicable state
or federal regulatory bodies, and relevant to the Participating Financial
Institution’s participation in the Program or the financial health of institu-
tion, or that the Department may obtain public information from state or
federal regulatory bodies such as the Oregon State Department of
Consumer and Business Services, Division of Finance and Corporate
Securities; and

(17) For other terms and conditions as the Department may require.
Stat. Auth.: ORS 285A.075 & 285B.135(3)

Stats. Implemented: ORS 285B.132, 285B.135, 285B.138 & 285B.141

Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef. 4-17-91; EDD
15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert. ef. 8-18-92; EDD 8-2005,
f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 6-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0060
Ownership, Control, Investment of Loss Reserve Account

(1) All moneys in a Loss Reserve Account are the exclusive property
of the State of Oregon, acting by and through the Department, and are con-
trolled solely by the Department. The Department may withdraw funds
from a Loss Reserve Account only as described in this division of adminis-
trative rules or as contained in provisions of the applicable Agreement.

(2) The Department may withdraw and transfer into the Capital
Access Fund up to 50% of the interest earned on moneys in Loss Reserve
Accounts to pay for administrative expenses incurred by the Department.

(3) Any earnings on the balance in a Loss Reserve Account are part of
the Loss Reserve Account, except as described in this section and in OAR

123-018-0150.
Stat. Auth.: ORS 285A.075 & 285B.135(3)
Stats. Implemented: ORS 285B.135 & 285B.147
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef. 4-17-91; EDD
15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert. ef. 8-18-92; EDD 8-2005,
f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 6-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0085
State Contributions to Loss Reserve Accounts

The Department shall determine the amount of money it transfers
from the Fund to a Loss Reserve Account as follows:

(1) For each Enrolled Loan, the Department shall deposit an amount
equal to or greater than the total fees transmitted as described in OAR 123-
018-0080(1)(b) and as required in OAR 123-018-0070, subject to further
limitations in this rule.

(2) If one or both of the following conditions exist, the Department
shall deposit an amount equal to 200 percent of the minimum allowed by
section (1) of this rule, except as otherwise restricted in section (4) of this
rule:

(a) The Borrower’s business operations that benefit from the Enrolled
Loan are entirely located in a Distressed Area at the time that the Qualified
Loan is made consistent with OAR 123-018-0080(1)(a); or

(b) The Enrolled Loan provides the Borrower with funding for use in
an environmental action on a brownfield(s).

(3) For any Participating Financial Institution, the Department may
deposit 200 percent of the minimum allowed by section (1) of this rule if
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the Loss Reserve Account currently contains less than $100,000 according
to the most recent information provided to the Department at the time of
loan enrollment.

(4) The Department may not transfer:

(a) An amount greater than $35,000 per Enrolled Loan and associat-
ed, concurrent transactions with related business interests; or

(b) More than a total of $150,000 from the Fund to a Loss Reserve
Account for a single Qualified Business.

(5) Unless otherwise provided in this rule, the Department may trans-
fer up to 200 percent of the minimum described in section (1) of this rule,
if the Department finds the Qualified Loan advances economic develop-

ment or job creation in this state by small business.
Stat. Auth.: ORS 285A.075.285B.135(3) & 285B.138(4)
Stats. Implemented: ORS 285B.135 & 285B.138
Hist.: EDD 8-2005, f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cett. ef. 9-4-07 thru 2-
29-08; EDD 6-2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert.
ef. 8-1-08

123-018-0100
Payment of Claims by Department

(1) The Department shall reimburse a Participating Financial
Institution for Losses claimed as described in OAR 123-018-0090. The
Department may reject a claim only if the Department determines the rep-
resentations and warranties provided by the Participating Financial
Institution at the time of enrolling the Qualified Loan were false.

(2) All interest earnings shall be available to pay Loss claims, except
for:

(a) Earnings available for withdrawal by the Department from the
Loss Reserve Account, as described in OAR 123-018-0060, and

(b) As provided for in OAR 123-018-0150.

(3) When there are insufficient funds in the Loss Reserve Account to
cover the total amount of a Loss claim, the Department shall pay an amount
equal to the balance of the Loss Reserve Account. This payment will fully
satisfy the claim and the Participating Financial Institution will have no fur-
ther right to receive any other amount with respect to such claim.

(4) The Department shall reimburse Loss claims in the order it
receives them. If a Participating Financial Institution files two or more Loss
claims simultaneously and there are insufficient funds in the Loss Reserve
Account to pay them, the Participating Financial Institution may designate

the order the Loss claims are to be paid by the Department.
Stat. Auth.: ORS 285A.075 & 285B.135(3)
Stats. Implemented: ORS 285B.135, 285B.138 & 285B.141
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991. f. & cert. ef. 4-17-91; EDD
15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert. ef. 8-18-92; EDD 8-2005,
f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 6-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

123-018-0160
Termination of and Withdrawal from Program

(1) The Department may terminate enrollment of Qualified Loans
under the Program for a Participating Financial Institution on the date spec-
ified in the Department’s notice of termination to the Participating
Financial Institution, or for all Participating Financial Institutions under the
Program upon 90 days notice, or such earlier date should the balance in the
Fund reach zero, or should the Department anticipate that the balance in the
Fund will reach zero. Termination shall not apply to any Qualified Loans
made before the date of termination.

(2) Should a Loss Reserve Account have a zero balance, the
Department may terminate the Agreement at its sole discretion.

(3) A Participating Financial Institution may withdraw from the
Program after giving written notice to the Department. After receipt of this
notice, the Department shall determine when to withdraw any remaining

balance in the Participating Financial Institution’s Loss Reserve Account.
Stat. Auth.: ORS 285A.075 & 285B.135(3)
Stats. Implemented: ORS 285B.135 & 285B.147
Hist.: EDD 27-1990(Temp), f. & cert. ef. 10-16-90; EDD 3-1991, f. & cert. ef. 4-17-91; EDD
15-1991(Temp), f. & cert. ef. 10-31-91; EDD 11-1992, f. & cert. ef. 8-18-92; EDD 8-2005,
f. & cert. ef. 10-24-05; EDD 8-2007(Temp), f. & cert. ef. 9-4-07 thru 2-29-08; EDD 6-
2008(Temp), f. & cert. ef. 3-4-08 thru 8-1-08; EDD 22-2008, f. 7-31-08, cert. ef. 8-1-08

Rule Caption: Conform the Entrepreneurial Development Loan
Fund to existing statute.

Adm. Order No.: EDD 23-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Amended: 123-019-0010, 123-019-0020, 123-019-0040
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Subject: The proposed administrative rule change addresses the
statutory changes implemented in SB 350 (2007 Legislature) regard-
ing the Oregon Economic Development Commission and advisory
committees under its charge, as well as making technical correction
regarding the Finance Committee to reflect current practice. In addi-
tion, the proposed rule clarifies the language regarding contested case
proceedings for rejected applications for certain programs.

Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-019-0010
Definitions

For the purpose of these rules, the following terms shall have the fol-
lowing definitions, unless the context clearly indicates otherwise:

(1) “Applicant” means any means any individual, association of indi-
viduals, joint venture, partnership or corporation, person or any combina-
tion of persons applying for a loan from the Oregon Entrepreneurial
Development Fund.

(2) “Certified Entity” means any entity certified by the director of the
Economic Development Department under OAR 123-019-0100.

(3) “Collateral” means property subject to a security interest or secu-
rity agreement, as defined in ORS 79.1050.

(4) “Department” means the Economic Development Department cre-
ated under ORS 285.035.

(5) “Deputy Director” means any deputy director of the department
appointed under ORS 285.040 or any assistant director appointed by the
director.

(6) “Director” means the director of the department appointed under
ORS 285.033.

(7) “Equity” means cash, real and personal property owned or con-
trolled by an applicant and committed to use in the project for which a loan
from the fund is being sought. Property other than cash will be conserva-
tively valued by the department.

(8) “Finance Committee” means the Finance Committee for the
Oregon Economic Development Commission established under ORS
285.030.

(9) “Fund” or “EDLF” means the Oregon Entrepreneurial
Development Fund as defined and set forth in Section 13, Chapter 688,
Oregon Laws 1991.

(10) “Loan Committee” means any loan committee selected by the
director from the Finance Committee or otherwise appointed by the direc-
tor. The Loan Committee shall consist of at least three members, and the
director shall select one of its members to be chair. The Loan Committee
shall meet at the call of the chair. Two members of the Loan Committee
shall constitute a quorum to transact the business of the Loan Committee.

(12) “Project” means the acquisition, improvement, rehabilitation,
construction, operation or maintenance of any property, real or personal,
that is or will be used or is suitable for use by an economic enterprise, but
not including:

(a) A loan for the construction of residential housing;

(b) A loan for the purchase of property that will not be used for the
business operation of the applicant;

(c) A loan for the refinancing of an existing loan.

(13) “Severely Disabled Individuals” means individuals certified as
severely disabled by the Vocational Rehabilitation Division of the
Department of Human Resources or the Commission for the Blind.

(14) “Small Business Development Center” or “SBDC” means any
small business development center described in the Small Business
Training Assistance Act of 1983.

(15) “Small Business Management Program” means any of the fol-
lowing:

(a) A Going Into Business class;

(b) A Greenhouse program;

(c) A Small Business Management Program;

(d) Any series of classes/seminars/workshops/counseling sessions
similar to a Going Into Business, Greenhouse or Small Business
Management Program;

(e) Any series of classes/seminars/workshops/counseling sessions that
meet the approval of a Small Business Development Center or Certified

Entity director.
Stat. Auth.: ORS 285.035
Stats. Implemented: Ch. 688, OL 1991 & Ch. 765, OL 1993
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef. 8-26-92; EDD
7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, f. 2-4-94, cert. ef. 2-7-94; EDD 8-1995,
f. & cert. ef. 10-26-95; EDD 23-2008, f. 7-31-08, cert. ef. 8-1-08
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123-019-0020
Eligibility

(1) To be eligible for a loan from the fund, each applicant must meet
at least two of the three criteria in this section:

(a) The applicant must not have been operating for more than 36
months as of the date application is made to the fund;

(b) The applicant must have had total revenues of $175,000 or less in
the 12 calendar months immediately preceding the date application is made
to the Fund;

(c) At least 50 percent of the applicant business or proposed business
must be owned by an individual or individuals classified as Severely
Disabled.

(2) The applicant may not be effectively owned or controlled by
another business entity or other person that, either by itself or when com-
bined with the applicant, is not eligible for a loan under this rule.
Ownership of 50 percent or more of the applicant would constitute, or a
subsidiary which sells a majority of its goods or services to the parent may
constitute, effective ownership or control. The director may, however, make

this determination based on the facts of an individual case.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.740 — 285B.758
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, f. & cert. ef. 8-26-92; EDD
7-1993(Temp), f. & cert. ef. 9-17-93; EDD 3-1994, f. 2-4-94, cert. ef. 2-7-94; EDD 11-
1997(Temp), f. & cert. ef. 10-7-97; EDD 10-1998, f. & cert. ef. 5-22-98; EDD 5-2007(Temp),
f & cert. ef. 8-28-07 thru 2-22-08; EDD 4-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08;
EDD 23-2008, f. 7-31-08, cert. ef. 8-1-08

123-019-0040
Loan Conditions

The director may approve a loan request if the director finds that:

(1) The applicant and the project are eligible for a loan from the fund
according to the criteria for a loan from the fund according to the criteria
set forth in OAR 123-019-0020 and 123-019-0030.

(2) The applicant has available, and has irrevocably committed to the
project, Equity funds in the form of cash or property in an amount equal to
or greater than 20 percent of the amount of the loan from the fund.

(3) The proposed project is feasible and a reasonable risk from prac-
tical and economic standpoints, and the loan has a reasonable prospect of
repayment from cash flow and collateral and that the loan is fully secured
by collateral value.

(4) The applicant can provide good and sufficient collateral for the
loan. The collateral coverage ratio for the loan is expected to be at least 1:1
applying the following advance ratios:

(a) Real property will generally be valued for collateral purposes at 70
percent of the tax assessed value or 80 percent of appraised value;

(b) New construction will generally be valued for collateral purposes
at 80 percent of cost;

(c) Existing machinery will generally be valued for collateral purpos-
es at 40 percent of depreciated book value;

(d) Newly acquired machinery will generally be valued for collateral
purposes at 80 percent of acquisition cost.

(5) Applicants should be aware that the collateral value of out-of-state
real property will be significantly discounted from nominal assessed or
appraised value. The department may, in its sole discretion, assign a value
of more or less than the above percentages.

(6) Monies in the fund are or will be available for the proposed proj-
ect.

(7) The applicant’s financial resources and management capability
appear adequate to assure success of the project.

(8) The initial amount borrowed from the fund by any borrower does
not exceed $25,000 and the total amount borrowed does not exceed
$40,000.

(9) The director may, in his or her sole discretion, permit the assump-
tion of an outstanding EDLF loan, if the assuming obligor satisfies the
director as to its willingness and ability to service the loan, and if the State’s
collateral position is not diminished. The director may require the obligor
to meet all eligibility requirements set out in OAR 123-019-0020 and 123-
019-0030. EDLF loans are not necessarily or automatically assumable.

(10) The applicant agrees to abide by all laws and regulations appli-
cable to the applicant’s project and will receive all applicable federal, state
and local permits and licenses before the disbursement of any proceeds

from the fund.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.740 - 285B.758
Hist.: EDD 16-1991(Temp), f. & cert. ef. 11-8-91; EDD 12-1992, . & cert. ef. 8-26-92; EDD
11-1997(Temp), f. & cert. ef. 10-7-97; EDD 10-1998, f. & cert. ef. 5-22-98; EDD 5-
2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 4-2008(Temp), f. & cert. ef. 2-26-08
thru 8-1-08; EDD 23-2008, f. 7-31-08, cert. ef. 8-1-08
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Rule Caption: Conform the Credit Enhancement Fund rules to
current statute and clarify rule.

Adm. Order No.: EDD 24-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Adopted: 123-021-0015

Rules Amended: 123-021-0010, 123-021-0020, 123-021-0040, 123-
021-0050, 123-021-0060, 123-021-0070, 123-021-0080, 123-021-
0090, 123-021-0100, 123-021-0110, 123-021-0120, 123-021-0130,
123-021-0140

Subject: The proposed administrative rule change addresses the
statutory changes implemented by SB 350 (2007 Legislature). With
deletion and clarification of several definitions. Deletion of the Bor-
row Preferences section 123-021-0030. Moved Qualified Business
out of definitions into its own rule section.

Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-021-0010
Definitions

For the purpose of these rules, the following terms shall have the fol-
lowing definitions, unless the context clearly indicates otherwise:

(1) “Application” means a request for a loan or other credit guarantee
submitted to the department by a Financial institution.

(2) “Average annual employment” means:

(a) In the case of a borrower existing for more than twelve months
preceding the date of application, the average level of employment for the
twelve months preceding the date of application;

(b) In the case of a borrower that has existed for less than twelve
months prior to the date of application, the average of all monthly employ-
ment levels preceding the date of application;

(c) In the case of a new borrower, the number of employees at the time
of application.

(3) “Borrower” means a business entity which meets the eligibility
requirements of OAR 123-021-0010(19), and includes a prospective bor-
rower where the context requires.

(4) “Brownfield” or “Brownfields”means real property where expan-
sion or redevelopment is complicated by real or perceived environmental
contamination.

(5) “Commission” means the Oregon Economic and Community
Development Commission appointed under ORS 285A.040 or its designee.

(6) “Department” means the Economic and Community Development
Department created under ORS 285A.070.

(7) “Deputy Director” means any deputy director or any assistant
director appointed by the director under ORS 285A.070.

(8) “Destination activities or facilities other than retail or food serv-
ice” means a qualified business which has a significant impact on the
regional recreational or tourism economy. Incidental food service or retail
facilities necessary to the operation of a destination activity or facility are
eligible. Sleeping accommodations without unique attraction capabilities
are not qualified businesses.

(9) “Director” means the director of the department appointed under
ORS 285A.070.

(10) “Distressed area” means any area as defined by the department
under ORS 285A.010.

(11) “Environmental Action” means activities undertaken to:

(a) Determine if a release has occurred or may occur, if the release or
potential release, poses a significant threat to human health or the environ-
ment, or if additional remedial actions may be required at the site;

(b) Conduct a remedial investigation and a feasibility study;

(c) Plan for remedial action or removal action; or

(d) Conduct a remedial action or removal action at a site.

(12) “Financial institution” means a financial institution defined in
ORS 706.005.

(13) “Fund” means the Credit Enhancement Fund created by ORS
285B.215.

(14) “Loan authorization” means a letter from the director or deputy
director or their designees to a financial institution agreeing to insure a loan
to a borrower on the terms and conditions and subject to the requirements
stated therein.

(15) “Loan insurance agreement” means the agreement between the
financial institution and the department required by OAR 123-021-0100.

(16) “Program(s)” means the loan insurance and other credit guaran-
tee programs governed by this division of the rules.
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(17) “Working capital loan” means any loan the proceeds of which are
to be used for operating, maintenance and other costs and expenses or for

purposes other than acquiring real or personal property.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
12-1997(Temp), f. & cert. ef. 10-7-97; EDD 11-1998, f. & cert. ef. 5-22-98; EDD 8-1999, f.
& cert. ef. 10-1-99; EDD 4-2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 5-
2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0015
Qualified Business

A Qualified business is defined as any existing or proposed business
that, except when located in a distressed area, sells goods or services in
markets for which national and international competition exists. In a dis-
tressed area, any existing or proposed business is a qualified business. Any
company that owns, occupies, operates, or has entered into an agreement to
own, occupy or operate real property containing a Brownfield is a qualified
business. Outside of a distressed area, any existing or prospective business
entity that will result in or will aid, promote or facilitate, development of
one or more of the following activities shall be a qualified business:

(1) Manufacturing or other industrial production;

(2) Food processing;

(3) Aquaculture development or seafood processing;

(4) Convention facilities or trade centers;

(5) Destination facilities other than retail or food service;

(6) Transportation or freight facilities;

(7) Distribution facilities; or

(8) Other activities, as approved by the department, that represent new
technology or diversifying activity but not including:

(a) Construction of office buildings;

(b) Retail businesses, shopping centers and food service facilities;

(c) Motels or bed and breakfast hotels without unique attraction facil-
ities;

(d) Professional services for medicine, law, dentistry or finance;

(e) Athletic, racquetball, handball clubs, private membership clubs,
and golf courses;

(f) Sand and gravel facilities; or

(g) Newspapers.

(9) For the Evergreen Entrants Program, a Qualified business includes
persons or enterprises without, or about to be without, existing line of cred-
it Working capital loans. For the Evergreen Plus Program, a Qualified busi-
ness includes persons or enterprises with existing line of credit Working

capital loans.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0020
Eligibility

(1) In order for a qualified business to be eligible its project must meet
one of the following purposes; Eligible purposes means the acquisition,
improvement, rehabilitation, or construction of real or personal property,
working capital for operations, export transactions, maintenance and other
costs and expenses which are used for purposes other than acquiring real or
personal property, but not including:

(a) An insured loan used for any personal, family, or household
expenses of the borrower or any guarantor;

(b) An insured loan used for construction financing;

(c) An insured loan for the construction of residential housing;

(d) An insured loan made primarily to pay off or refinance an existing
debt to a creditor whose loan is inadequately secured or who is in danger of
sustaining a loss. The department will consider refinancing requests on a
case by case basis, except in the case of loans where refinancing constitutes
a portion of an application and is necessary to improve a collateral position.
In evaluating such requests the department will consider the requirements
of this section and the financial benefits to the borrower, the prospects for
success, public benefits such as jobs created or retained, the extent to which
financial institutions agree to extend terms or provide other favorable
financing to a borrower, and the extent to which collateral securing an
insured loan is improved.

(e) An insured loan used to purchase an existing qualified business,
except for:

(A) Acquisition/expansions where the majority of loan proceeds are
used to support expansion improvements;

(B) Restructured enterprises, including Employee Stock Ownership
Plans, where jobs might otherwise be lost.
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(2) The maximum term for an eligible loan guaranty is the lesser of
fifteen (15) years or the useful life of the assets being financed, or one year
plus four annual renewals for the Evergreen Entrants or Evergreen Plus
Programs.

(3) Eligible borrowers are defined in OAR 123-021-0010(19).

(4) Eligible financial institutions are defined in OAR 123-021-

0010(13).
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.200 - 285B.218 & SB 402 & SB 128
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
8-1999, f. & cert. ef. 10-1-99; EDD 24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0040
Application Contents

(1) Required Contents. Unless waived by the department, the finan-
cial institution shall submit to the department an application containing the
following:

(a) A completed General Information Sheet provided by the depart-
ment;

(b) A written narrative by the Financial institution analyzing the bor-
rower’s application (i.e. credit analysis), including an identification of the
proposed amount of the loan, the requested percentage of insurance and
department insurance program, the purpose, terms and conditions of the
loan, a description of the collateral and basis for its valuation, a summary
of the borrower’s credit standing, and a description of other sources of
financing;

(c) Complete resumes of the borrower, all partners, owners, officers
and guarantors, as applicable;

(d) Historical business financial statements for the prior three years,
including income statements and balance sheets (income tax returns may
also be required), as applicable, if an existing borrower. Income tax returns
may be sufficient if accountant prepared statements are unavailable. Interim
financial statements must also be included if the most recent statements are
beyond 90 days;

(e) Signed current personal financial statement(s) of owners with a
minimum 20% ownership interest in the borrower. Federal tax returns may
be required. This information may also be required of guarantors;

(f) Pro forma balance sheet and income statement with supporting
assumptions. In some instances, monthly cash flow statements may also be
required. Cash flow statements are required in cases where loan repayment
is dependent on projections, and for borrowers seeking Working capital
financing;

(g) Completion of the department’s environmental questionnaire or a
comparable one provided by the financial institution and approved by the
department for loans secured in whole or part by real property and for other
insured loans, if requested by the department;

(h) Other information as the department may require such as project-
ed jobs created or jobs retained by a borrower.

(2) Supplemental Information. The department may require, at its dis-
cretion:

(a) Appraisals of collateral or the financial institution’s basis for deter-
mining collateral value;

(b) A business or marketing plan, including an analysis of competi-
tion;

(c) Certificates from the Oregon Department of Environmental
Quality or any other governmental or regulatory agencies with jurisdiction,
if applicable;

(d) Copies of leases or purchase agreements, as applicable;

(e) Any other information or certifications from the borrower or the
financial institution deemed by the department to be necessary or desirable

in connection with an insured loan application.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.474(3)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0050
Application Procedure

(1) The department shall determine when an application is complete.

(2) It shall be the responsibility of the financial institution to submit a
complete application.

(3) The department shall consider the application as expeditiously as
possible after a complete application is received with the goal of process-
ing applications within ten business days.

(4) The department will review an application based on the following
criteria and considerations:
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(a) An application will not be approved unless the department deter-
mines that there is a reasonable prospect that the borrower will repay a loan
according to its terms.

(b) An application will only be approved to the extent, in terms of
amount, percentage and period of insurance, that is necessary and prudent
for the department to provide to complete the financing. In no event shall
the insurance provided for a borrower exceed the maximum permitted for a
particular Insurance Program.

(c) No application will be approved unless the department determines
that the insured loan will be serviced by a financial institution as required
by the department.

(d) No application will be approved unless the department determines
that the borrower is eligible and the insured loan proceeds will be used for
an eligible purpose.

(e) No application will be approved unless the department determines
that the application is complete and that information sufficient to make an
informed decision on the application has been received.

(f) In reviewing applications, the department will consider the fol-
lowing, as applicable:

(A) The extent to which the borrower demonstrates a need for an
insured loan.

(B) The economic feasibility of the business endeavor as evidenced
by the borrower’s present and past financial situation and business experi-
ence and the general reasonableness of the business proposal and financial
projections for the future.

(C) Whether the borrower and any guarantors have satisfactory cred-
it histories.

(D) Whether the borrower has sufficient capital and other resources to
conduct the business as planned, and the amount and source of equity con-
tributed.

(E) The adequacy of the security offered for the loan.

(F) The extent to which the risk of financial loss is shared by others.

(G) The viability of the industry of which the borrower is a part and
the contribution of the borrower to that industry.

(H) The extent to which the borrower contributes to local economic

development, market development and employment opportunities.
Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285B.200 - 285B.218
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
12-1997(Temp), f. & cert. ef. 10-7-97; EDD 11-1998, f. & cert. ef. 5-22-98; EDD 4-
2007(Temp), f & cert. ef. 8-28-07 thru 2-22-08; EDD 5-2008(Temp). f. & cert. ef. 2-26-08
thru 8-1-08; EDD 24-2008, . 7-31-08, cert. ef. 8-1-08

123-021-0060
Application Approval or Rejection

(1) Upon approval of an application by the director, deputy director or
their designees or members of the commission, a loan authorization will be
issued setting forth the terms and conditions upon which the loan will be
insured.

(2) No loan authorization shall become effective until the financial
institution has paid the initial insurance premium required by OAR 123-
021-0110. Such payment, along with an executed loan authorization, shall
indicate the financial institution’s acceptance of the terms of the loan
authorization.

(3) No loan authorization shall be effective unless a loan insurance
has been executed by the financial institution and the department and
remains in effect.

(4) In the event the director or deputy director or their designees reject
an application, they will promptly send the financial institution and bor-
rower a notice, including reasons for the rejection. The notice shall include
a statement of the borrower’s right to appeal the director’s or deputy direc-

tor’s or their designees’ decision to the commission.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.474(3)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0070
Appeal to the Commission

In the event that an application is rejected, the borrower or the finan-
cial Institution shall have the right to appeal the decision to the commission.
Notice of the appeal must be submitted in writing, within twenty days of
receiving the mailed notice of rejection, to the department. The notice of
appeal must include the departmental rejection statement(s) together with a
statement of why the decision should be reversed or modified, The depart-
ment shall inform the financial institution of any such appeals. The appeal
shall be heard at the next meeting of the Commission at which there is room
on the agenda, and the borrower must be present to support the appeal. The
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commission may, at its discretion, direct the appeal to a Finance Committee

for the commission for final review and disposition.
Stat. Auth.: ORS 285B.200
Stats. Implemented: ORS 285B.200 - 285B.218 & OL 1997, Ch. 148
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
12-1997(Temp), f. & cett. ef. 10-7-97; EDD 11-1998, . & cert. ef. 5-22-98; EDD 24-2008,
f.7-31-08, cert. ef. 8-1-08

123-021-0080
Loan and Insurance Terms and Conditions

(1) Interest rate and term. The rate of interest on the insured loan and
the term of the loan shall be agreed between the financial institution and a
borrower provided that no term may exceed the lesser of fifteen years or the
useful life of the assets being financed or one year plus four annual
renewals for the Evergreen Entrants or Evergreen Plus Programs.

(2) Collateral. Repayment of an insured loan shall be secured by such
collateral as the department deems prudent.

(a) Insured loans may, at the discretion of the department, be secured
by collateral valued for collateral purposes at less than the amount of the
insured loan, provided the borrower, its principals, and any guarantors are
of good character and have good credit histories;

(b) Real estate or unmovable machinery or equipment constituting a
significant portion of collateral for repayment of an insured loan shall be
located within the state. Mobile machinery or equipment, including vessels,
constituting a significant portion of collateral for repayment of an insured
loan shall be registered with and taxed by the state or municipal authorities,
if the State or municipal authorities register or tax machinery or equipment
of a type similar to the collateral, and shall be stored or berthed in the state
when not in use.

(3) Covenants. The covenants and requirements of the loan shall be
established by the financial institution in accordance with prudent lending
practices. The department may require such additional covenants and
requirements as may be necessary, prudent or desirable. At a minimum, the
loan documents should require the borrower to:

(a) Make periodic payments of principal and interest, with the excep-
tion of short term working capital loans or evergreen working capital loans
or lines of credit where periodic interest payments with a balloon principal
payment and/or term options may be acceptable, as determined by the
department;

(b) Make any lease payments;

(c) Maintain adequate insurance on collateral, and maintain books and
records on the business;

(d) Pay any taxes or governmental charges assessed against the col-
lateral and comply with all applicable laws and regulations;

(e) Keep the collateral free of liens and encumbrances except for as
may be expressly accepted by the financial institution and department;

(f) Provide for periodic financial reports to the financial institution;

(g) Pay advances necessary to protect the collateral and all expenses
of protecting or enforcing the rights of the financial institution and depart-

ment.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.474(4)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0090
Loan Insurance Programs

The department shall offer the following insurance programs:

(1) Conventional Insurance, under which the department may insure
up to 90 percent of a loan to a maximum of $700,000. Should a borrower
which receives an insured loan default or otherwise be unable to make loan
payments, the department would pay the financial institution up to 90 per-
cent of the deficiency. The balance of any loss is absorbed by the financial
institution. Loan payments and the proceeds of collateral are applied pro
rata to the insured and uninsured portion of a loan. The department’s obli-
gation would be limited to a payment of the insured percentage of a loan
times the amount of principal, accrued interest and the financial institu-
tion’s reasonable costs of collection, exclusive of costs attributed to envi-
ronmental problems, remaining unpaid after liquidation of collateral, up to
the lesser of $700,000 or an amount equal to the insured percentage of the
original loan amount authorized in the loan authorization.

(2) Evergreen Entrants Insurance, under which the department may
insure up to 75 percent, on a pro rata basis, of a line of credit working cap-
ital loan, not to exceed the lesser of $500,000 or an amount equal to the
insured percentage of the original loan amount authorized in the loan
Authorization. Eligible borrowers include persons or enterprises without or
about to be without existing line of credit Working capital loans. To partic-
ipate in the Evergreen Entrants Program, the department must be satisfied
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the financial institution has the capacity to service the loan effectively,
including monitoring compliance with any audit and control procedures
prescribed by the department or comparable procedures of the financial
institution approved by the department.

(3) First Loss Insurance, under which the department may insure 100
percent of any loss to a financial institution up to the lesser of 25 percent of
the original loan amount or $300,000. If a financial institution makes a pay-
ment request, the department’s obligation would be limited to 100 percent
of the amount of principal, accrued interest and the financial institution’s
reasonable costs of collecting the loan, exclusive of costs attributable to
environmental problems, remaining unpaid after liquidation of collateral,
up to the lesser of: 25 percent of the outstanding balance of the loan, includ-
ing accrued interest and reasonable costs and expenses of collection and
liquidation of collateral, but not taking into account the proceeds of liqui-
dation and payments by guarantors, or an amount equal to the insured per-
centage of the original loan, or $300,000.

(4)(a) Evergreen Plus Insurance, under which the department may
insure up to 90 percent of a new increment of a line of credit working cap-
ital loan, with maximum insurance of $500,000. If a financial institution
makes a payment request for any deficiency remaining after liquidation of
collateral and payment by any guarantors, the department’s obligation
would be limited to the lesser of:

(A) A ratable share of the total default charges; or

(B) 90 percent of the deficiency.

(b) The formula for calculating the department’s ratable share of total
default charges is:

Guaranteed Loan Amount

(as set out in Authorization)

Total credit facility made available

X

(Principal outstanding upon default plus accrued interest and liquidation charges)

(c) Qualified businesses include persons or enterprises with existing
line of credit Working capital loans. To participate in the Evergreen Plus
program, a financial institution must have in place and operating a lending
program specializing in loans secured by accounts receivable and invento-
ry, as determined by the department. The department must be satisfied that
the financial institution is sufficiently experienced and capable of operating
an effective Evergreen Plus Program.

(5) The Conventional and First Loss Insurance Programs are available
for all types of loans for eligible purposes, including Working capital loans

that are secured by fixed assets.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.474(4)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
13-2002(Temp), f. & cert. ef. 6-18-02 thru 12-13-02; Administrative correction 4-15-03;
EDD 6-2005(Temp), f. & cert. ef. 8-5-05 thru 1-31-06; EDD 1-2006, f. & cert. ef. 2-10-06;
EDD 5-2008(Temp), f. & cert. ef. 2-26-08 thru 8-1-08; EDD 24-2008, f. 7-31-08, cert. ef. 8-
1-08

123-021-0100
Loan Insurance Agreement

No loan authorization shall be effective unless the financial institution
and the department have executed a loan insurance agreement in a form
acceptable to the department setting forth the relative rights and responsi-
bilities of the financial institution and the department for all insured loans.
The loan insurance agreement shall include without limitation the follow-
ing:

(1) General conditions and provisions incorporating the requirements
of this division of the rules and ORS 285.466 to 285.481.

(2) Provisions setting forth the responsibilities of the financial institu-
tion to prudently underwrite and service insured loans in such a manner as
would be the normal and customary practice of a prudent lender making or
servicing a loan without relying on loan insurance.

(3) A requirement that the financial institution notify the department
in writing within 5 business days after a borrower’s payment is 30 days late
and within fifteen business days of any other default or event or condition
which indicates the loan may be difficult to collect in full. Upon default, the
financial institution and/or department shall take such action as may be pru-
dent, including without limitation foreclosing on and liquidating collateral.

(4) A description of the department’s insurance programs and the
method for paying insurance claims.

(5) The department shall be entitled at its discretion to cancel or
reduce its insurance obligation if the financial institution breaches its

responsibilities under the loan insurance agreement.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.474(4)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08
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123-021-0110
Insurance Premiums

(1) The department shall charge a one-time (up-front) insurance pre-
mium. Premiums are due at the time financial institution’s originate loans
and execute loan authorizations with the department. The department’s
insurance is not effective until premiums are paid. It is expected that finan-
cial institutions will pass along the cost of premiums to borrowers.
Premiums, expressed as a percentage of the insured loan amount, shall be
charged in accordance with the following schedule for the programs indi-
cated: [Schedule not included. See ED. NOTE.]

(2) The fee for the Evergreen Entrants Program is 1.25 percent annu-
ally; the fee for Evergreen Plus Program is 2.5 percent annually.

(3) For revolving lines of credit or evergreen facilities, the premium
will be based on the total amount of the credit facility made available to a
borrower, regardless of whether it is fully drawn down. Examples:

(a) The premium due on a $200,000, five year loan with 85%
Conventional insurance would be $3.400 ($200,000 x .85 x .02);

(b) The premium on a Evergreen Entrants 75% insured loan for
$200,000 would be $1,875 ($200,000 x .75 x .0125); this amount would be
due every year thereafter for up to four additional years, assuming the loan
and amount is renewed each year for the maximum term permitted under
the Evergreen Entrants program (5 years);

(c) The premium due on a $200,000, eight year, 25% First Loss
insured loan would be $2,500 ($200,000 x .25 x .05);

(d) The premium due on a $700,000, 25% insured Evergreen Plus
loan would be $4,375 ($700,000 x .25 x.025); this amount would be due
every year thereafter for up to four additional years, assuming the loan and
amount is renewed each year for the maximum term permitted under the
program (5 years).

[ED. NOTE: Schedules referenced are available from the agency.]

Stat. Auth.: ORS 285.065 & 285.466 - 285.481

Stats. Implemented: ORS 285.474(4)

Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0120
Administrative Costs of the Program
The department may charge the fund actual and necessary adminis-

trative expenses in operating the fund and its programs.
Stat. Auth.: ORS 285.065 & 285.466 - 285.481
Stats. Implemented: ORS 285.476(2), 285.476(5) & 285.471(1)(b)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0130
Delegation

With the exception of appeals, the department may authorize and
approve loan authorizations and to execute any document necessary or con-

venient to make effective such guarantees.
Stat. Auth.: ORS 285.065 & 285.466 — 285.481
Stats. Implemented: ORS 285.474(4)
Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD
24-2008, f. 7-31-08, cert. ef. 8-1-08

123-021-0140
Confidential Records

(1) The director or his designee shall provide nonexempt program
records for inspection in accordance with ORS Chapter 192.

(2) The person requesting inspection of the records may be charged in
advance the department’s cost for locating, compiling, copying, and mail-
ing the records. Such costs shall include but not be limited to costs incurred
in locating records, separating exempt and nonexempt records, having a
custodian present during the inspection, preparing lists of data, making
photocopies, and telefaxing materials. Fees to be collected shall be set forth
in the department’s schedule of fees and may be amended from time to time
as the department in its sole discretion may determine.

(3) Except as otherwise provided in ORS Chapter 192, records
exempt from disclosure include but are not limited to:

(a) Reports and analyses of reports obtained in confidence from cred-
itors, employers, customers, suppliers, and others which bear on the bor-
rower’s character, finances, management ability, and reliability and which
were obtained from persons or firms not required by law to submit them;

(b) Financial statements, tax returns, business records, employment
history and other personal data submitted by or for borrowers, or analysis
of such data;

(c) Interdepartmental advisory memoranda developed prior to a loan
insurance decision;

(d) Formulas, plans, designs and related information which constitute
trade secrets under ORS Chapter 192;
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(e) Personal financial statements;

(f) Financial statements of borrower’s;

(g) Customer lists;

(h) Information of a borrower pertaining to litigation to which the bor-
rower is a party if the complaint has been filed, or if the complaint has not
been filed, if the borrower shows that such litigation is reasonably likely to
occur. This exemption does not apply to litigation which has been conclud-
ed and nothing is this section shall limit any right or opportunity granted by
discovery or deposition statutes to a party to litigation or potential litigation;

(i) Production, sales or cost data; and

(j) Marketing strategy information that relates to a borrower’s plan to
address specific markets and borrower’s strategy regarding specific com-
petitors.

Stat. Auth.: ORS 285.065 & 285.466 - 285.481

Stats. Implemented: ORS 192.430 & 285.035(5)

Hist.: EDD 5-1994(Temp), f. & cert. ef. 3-3-94; EDD 11-1994, f. & cert. ef. 7-29-94; EDD

24-2008, . 7-31-08, cert. ef. 8-1-08

Rule Caption: Strategic Investment Program (SIP) Amendments
and Elimination of Inoperative Tax Incentive Program Rules.
Adm. Order No.: EDD 25-2008

Filed with Sec. of State: 7-31-2008

Certified to be Effective: 8-1-08

Notice Publication Date: 7-1-2008

Rules Adopted: 123-023-1250, 123-023-1525, 123-023-1550,
123-023-1950, 123-023-3000, 123-023-3100, 123-023-3200, 123-
023-3300, 123-023-3400, 123-023-4000, 123-023-4100

Rules Amended: 123-023-1000, 123-023-1100, 123-023-1200, 123-
023-1300, 123-023-1400, 123-023-1500, 123-023-1600, 123-023-
1700, 123-023-1800, 123-023-1900, 123-023-2000

Rules Repealed: 123-105-0000, 123-105-0010, 123-105-0020, 123-
105-0030, 123-105-0040, 123-105-0050, 123-105-0060, 123-105-
0070, 123-105-0080, 123-105-0090, 123-145-0100, 123-145-0200,
123-145-0300, 123-145-0400, 123-145-0500, 123-145-0600, 123-
145-0700, 123-145-1000, 123-145-1100, 123-145-1200, 123-145-
1300

Subject: In addition to repealing administrative rule divisions (due
to the operational sunset of Advanced Telecommunications Facili-
ties Tax Credit and transfer of Vertical Housing Development Zone
program to another state agency), as well as various enhancements
to the strategic Investment Program (SIP) division, this rulemaking
would for SIP: (1) Permanently clear up issues related to a business
firm’s state application and the effect on the timing of new invest-
ments for tax treatment; (2) Fulfill request of Oregon Economic &
Community Development Commission in 2006 for applicant busi-
ness firms proposing an eligible project to divulge any near-term
potentially affecting any (other) in-state operations; (3) Reverse his-
toric delegation of SIP to Commission’s Finance Committee — con-
sistent with practice and rulemaking EDD 11-1008(Temp); (4) Estab-
lish parameters, processes and assorted guidelines for the designation
and use of Strategic Investment Zones, pursuant to Ch. 237, OL
2005; and (5) Describe elements for how participating businesses
will report employment and other data to OECD after the ‘09-"10
tax year for eventual use in the distribution of state funds to local
communities, under Ch. 905, OL 2007.

Rules Coordinator: Janelle Lacefield—(503) 986-0036

123-023-1000
Purpose

The purpose of this division of administrative rules is to clarify and
establish procedures, standards and criteria for operation of the Strategic
Investment Program (SIP) under ORS 285C.600 to 285C.626, whether

inside or outside of a Strategic Investment Zone (SIZ).
Stat. Auth.: ORS 285A.075 & 285C.615(7)
Stats. Implemented: ORS 285C.600 - 285C.626 & 307.123
Hist.: EDD 7-1999, f. & cert. ef. 9-30-99; EDD 10-2004, f. & cert. ef. 5-24-04, Renumbered
from 123-023-0201; EDD 25-2008, f. 7-31-08, cert. ef. 8-1-08

123-023-1100
Definitions

As used in this division of administrative rules, unless otherwise indi-
cated:
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(1) Abatement means the taxation and assessment of property com-
prising an eligible project under ORS 307.123.

(2) Applicant means a business firm, including but not limited to a
publicly or privately held corporation seeking approval from the
Commission for Abatement.

(3) Application means the form, prescribed by the Department, and all
supplemental attachments, exhibits and so forth that the Applicant com-
pletes or 