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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor, Opinions of the Attorney General, and orders
issued by the Director of the Department of Revenue.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit,
Archives Division, Secretary of State assists agencies with the noti-
fication, filing and publication requirements of the administrative
rules process. Every Administrative Rule uses the same numbering
sequence of a 3 digit agency chapter number followed by a 3 digit
division number and ending with a 4 digit rule number. (000-000-
0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes implemented and dates
of each authorized modification to the rule text. Changes are listed
in chronological order and identify the agency, filing number, year,
filing date and effective date in an abbreviated format. For example:
“OSA 4-1993, f. & cert. ef. 11-10-93” documents a rule change made
by the Oregon State Archives (OSA). The history notes that this was
the 4th filing from the Archives in 1993, it was filed on November
10, 1993 and the rule changes became effective on the same date. The
most recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us. Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701, Julie.A.Yamaka@
state.or.us

2007-2008 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97301. To
expedite the rulemaking process agencies are encouraged file a
Notice of Proposed Rulemaking Hearing specifying hearing date,
time and location, and submit their filings early in the submission
period to meet the following publication deadlines.

Submission Deadline — Publishing Date

December 14, 2007
January 15, 2008
February 15, 2008
March 14, 2008
April 15, 2008
May 15, 2008

June 13, 2008

July 15, 2008
August 15, 2008
September 15, 2008
October 15, 2008
November 14, 2008

January 1, 2008
February 1, 2008
March 1, 2008
April 1, 2008
May 1, 2008

June 1, 2008

July 1, 2008
August 1, 2008
September 1, 2008
October 1, 2008
November 1, 2008
December 1, 2008

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-2003 and ARC 915-2005
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97301,
or are downloadable from the Oregon State Archives Website.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Secretary of State, Archives Division, 800 Summer Street, Salem,
Oregon, 97301; (503) 373-0701. The Archives Division charges for
such copies.

© January 1, 2008 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 08-07

DIRECTING STATE AGENCIES TO PROTECT COASTAL
COMMUNITIES IN SITING MARINE RESERVES AND
WAVE ENERGY PROJECTS

Marine reserve designations and wave energy siting in Oregon’s
Territorial Sea have the potential to significantly impact coastal com-
munities and ocean users. The State must adopt a comprehensive,
thoughtful approach to planning marine reserve designations and
wave energy siting that balances the needs of Oregon’s coastal com-
munities and ocean users with opportunities for continued econom-
ic development.

Oregon’s coastal communities are comprised of distinct local
economies that share a common connection to the ocean and its
resources. Coastal communities and ocean users have a wealth of
knowledge about maintaining nearshore marine resources and their
input is essential to developing informed recommendations for
marine reserves, wave energy development and other new uses of the
ocean. Oregon can stimulate and strengthen the coastal region’s eco-
nomic vitality by encouraging development of new sustainable
industries while preserving existing livelihoods in commercial and
sport fishing, ocean recreation, tourism, forest products and agri-
culture.

Oregon is distinguished among sister states for its collaborative and
innovative approach to ocean resource management. Oregon’s Ocean
Policy Advisory Council (OPAC), a marine policy advisory body,
was created by the legislature to ensure the conservation and respon-
sible development of Oregon’s ocean resources. OPAC is comprised
of representatives from coastal communities and state agencies,
including but not limited to Oregon Department of Fish and Wildlife
(ODFW), Department of Land Conservation and Development
(DLCD) and Oregon Parks and Recreation Department (OPRD).

At my request, OPAC has begun the process of recommending
marine reserve designations. OPAC will also be involved in advis-
ing the State about other proposed uses of Oregon’s Territorial Sea.
ODFW, as the state agency with principal responsibility to manage
marine fisheries and other marine wildlife, is uniquely poised to lead
OPAC in developing marine reserve designations. ODFW has adopt-
ed a nearshore marine resource conservation strategy and a
statewide conservation strategy to preserve and protect Oregon’s
ecosystems and the species that depend on them.

To further protect coastal communities, Oregon must closely col-
laborate with the Federal Energy Regulatory Commission (FERC),
the federal agency responsible for reviewing applications for licens-
es to site and operate wave energy facilities. A Memorandum of
Understanding (MOU) between FERC and Oregon outlines the steps
for this collaboration. The MOU provides that Oregon will develop
a comprehensive plan, which FERC will consider in its wave ener-
gy license review process for hydrokinetic projects within Oregon’s
Territorial Sea. The comprehensive plan will seek to identify appro-
priate locations for future wave energy projects that minimize
adverse impacts to existing ocean resources and resource users. In
addition, the MOU provides that FERC and Oregon will include
terms and conditions in wave energy licenses and permits to opti-
mally site wave energy facilities to mitigate the impacts of projects
on coastal communities.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The director of ODFW, or the director’s designee, shall serve as
my representative to OPAC. ODFW shall serve as the lead agency
in the OPAC marine reserve recommendation process.
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2. DLCD, together with ODFW, shall continue to provide OPAC
with administrative staff and technical support. OPRD shall contin-
ue to provide staff assistance to OPAC. All OPAC member agencies
shall continue to support the Marine Reserves Working Group and
the Scientific and Technical Advisory Committee (STAC) through
the marine reserves recommendation process.

3. The director of ODFW, or the director’s designee, shall work with
OPAC and its member agencies to:

a. Prioritize OPAC activities directly related to implementing an
effective public nomination and recommendation process for
marine reserves until January 1, 2009, when the process is com-
plete.

b. Recommend not more than nine sites for consideration as
marine reserves that, individually or collectively, are large enough
to allow scientific evaluation of ecological benefits, but small
enough to avoid significant economic or social impacts, on or
before January 1, 2009.

c. Give priority consideration to marine reserve designation nom-
inations developed by coastal community nominating teams (e.g.,
nearshore action teams) comprised of coastal community mem-
bers, ocean users and other interested parties.

d. On or before July 1, 2008, publish a marine reserve nomination
form. The nomination form shall utilize STAC expertise. The form
shall address site location characteristics, potential biological,
social and economic impacts, potential economic development
opportunities, and any research opportunities.

e. On or before November 1, 2008, submit a proposal to my office
for financing, budgeting and implementing OPAC’s marine
reserve recommendation process in the 2009-11 biennium.

f. On or before December 1, 2008, use nomination criteria as a
coarse filter to review marine reserve nominations for more thor-
ough evaluation by state agencies.

2. On or before January 1, 2009, OPAC member agencies, utiliz-
ing STAC and other scientific and technical expertise, shall engage
in a secondary review process to develop additional criteria that
assess social, economic and biological impacts of marine reserve
nominations.

h. Continue to collaborate with Oregon Sea Grant, a program
organized under the National Oceanic and Atmospheric Admin-
istration in collaboration with Oregon State University, in its out-
reach and public education efforts to facilitate community-driv-
en site nominations. The Department of Economic and
Community Development (OECDD) shall provide supplemental
funding for travel, public outreach facilitation and publication
costs to support Oregon Sea Grant’s efforts.

4. Following evaluation of marine reserve sites nominated by OPAC
and legislative funding approval, State Land Board, Land Conser-
vation and Development Commission (LCDC), Oregon Fish and
Wildlife Commission and other appropriate agencies shall consider
OPAC’s recommendations and agency evaluations for potential
adoption of a limited system of marine reserves consistent with ORS
196.443 and in coordination with OPAC and any amendments to
Oregon’s Territorial Sea Plan.

5. DLCD shall seek recommendations from OPAC concerning
appropriate amendments to Oregon’s Territorial Sea Plan, reflecting
comprehensive plan provisions on wave energy siting projects. On
or before July 31, 2009, DLCD shall begin the process to develop
proposed amendments to Oregon’s Territorial Sea Plan for consid-
eration by LCDC for such amendments. DLCD shall provide final
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EXECUTIVE ORDERS

amendment recommendations to LCDC on or before December 1,
2009.

6. DLCD shall submit any comprehensive plan provisions incorpo-
rated into Oregon’s Territorial Sea Plan to the National Oceanic and
Atmospheric Administration for approval as enforceable policies of
Oregon’s Coastal Management Program under the federal Coastal
Zone Management Act.

7. OPAC shall work with Oregon Sea Grant and the Oregon Coastal
Zone Management Association to provide outreach and public edu-
cation to coastal communities concerning the potential positive and
adverse impacts of wave energy.

Done at Salem, Oregon, this 26th day of March, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER NO. 08-08
GOVERNOR’S TASK FORCE ON VETERANS SERVICES

The unanticipated consequences of the Afghanistan and Iraq Wars
on Oregon families and the Oregon military have sparked immense
interest in veterans issues among Oregonians. In Oregon alone, over
7,000 National Guard mobilizations for active duty service have
occurred since September 11, 2001. Nationwide, more than 1.2 mil-
lion men and women have already served in Afghanistan and Iraq.
Many more servicemen and women are expected to deploy to
Afghanistan and Iraq one or more times before the war is over.

Since 2001, Congress has authorized funds for major combat oper-
ations abroad while failing to keep pace with the needs of our vet-
erans. For example, in Fiscal Year 2008, over $625 billion will be
spent by the Department of Defense on military programs and the
Afghanistan and Iraq wars. Yet in FY 2008, the Department of
Defense and the Veterans Administration combined will spend less
than 10% of that amount, $61 billion, on healthcare for veterans and
dependents.

In all, more than 361,000 living Oregonians have served in uniform.
While the veterans issues associated with the present Afghanistan and
Iraq Wars are significant, those issues exist within the wider context
of how we address veterans care. The impending retirement of Viet-
nam-era veterans, and the complexities associated with end-of-life
care for World War II and Korean War veterans, present important
policy questions and budgetary consequences for Oregon.

Uncoordinated attempts to provide care to World War II, Korean and
Vietnam-era war veterans has created confusion among veterans
advocates, agencies and families. At times, natural allies have
worked at cross-purposes due to the constraints of existing policies,
procedures, and programs. The lack of a comprehensive approach to
veterans care limits the impact of scarce available resources and
restrains our capacity to help veterans who deserve and need care.

All Oregon veterans would benefit from a collaborative and com-
prehensive examination and inventory of existing state and federal
policies, programs and services, with a focus on three specific areas:
(1) reintegration services; (2) post-separation access to services; and
(3) retirement/senior care.
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A programmatic evaluation is necessary to assess the wide scale and
scope of services and activities associated with veterans care. The
purpose of this evaluation will be to facilitate dialogue between vet-
erans advocates, agencies, families, policy staff and the public about
priorities for future action, as well as to promote the efficient use of
limited resources.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Governor’s Task Force on Veterans Services (Task Force) is
established.

2. The Task Force shall consist of twenty-seven (27) members
appointed by the Governor including:

a. One or more representatives from local, state and federal gov-
ernment;

b. Veterans from at least two distinct military conflicts;
c. Representatives from veterans support organizations;
d. Representatives from the Oregon Reintegration Team;

e. One member of the Oregon Senate designated by the Senate
President;

f. One member of the Oregon House of Representatives, desig-
nated by the Speaker of the House; and

g. Representatives of the public at large.

3. The Governor shall appoint the chair of the Task Force, who shall
establish an agenda and provide leadership and direction for the Task
Force. The chair may appoint and approve the creation of subcom-
mittees of the Task Force. The chair may, on behalf of the Governor,
request participation of representatives of other federal, state, coun-
ty and non-profit associations for the purposes of this effort.

4. The Task Force shall compile, review and evaluate research on
existing veterans policies, procedures and programs. This review
shall be organized to reflect three major policy areas: (1) reintegra-
tion services; (2) post-separation access to services; and (3) retire-
ment/senior care.

5. The Task Force shall develop an inventory of existing programs,
perform a programmatic evaluation of identified programs and make
recommendations for action. In fulfilling its charge, the Task Force
shall:

a. Compile a program inventory;
b. Prepare a baseline evaluation for programs identified;

c. Hold public hearings on existing programs associated with the
three major policy areas of reintegration services, post-separation
access to services, and retirement/senior care;

d. Develop a comprehensive list of recommendations;

e. Prioritize the list of proposals into tiers for legislative and exec-
utive consideration; and

f. Report written findings and recommendations to the Governor
on or before December 31, 2008.

6. A quorum for Task Force meetings shall consist of a majority of
the appointed members. The Task Force shall strive to operate by
consensus; however, the Task Force may approve measures and
make recommendations based on an affirmative vote of the major-
ity of the quorum present.
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7. The Oregon Department of Veterans Affairs, the Oregon Depart-
ment of Human Services, the Department of Administrative Services
and the Governor’s Legal Counsel shall provide staff support to the
Task Force. All other state agencies shall provide assistance to the
Task Force upon request.

8. Task Force members are not entitled to reimbursement of expens-
es or per diem provided in ORS 292.495.

9. This Order shall remain in effect until December 31, 2008.
Done at Salem, Oregon this 27th day of March, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER NO. 08-09

GOVERNOR’S HEALTH INFORMATION INFRASTRUC-
TURE ADVISORY COMMITTEE

Health care providers need full access to an individual’s health infor-
mation to make the best health care decisions possible. The frag-
mentation of Oregon’s health information system, however, prevents
health care providers from quickly and efficiently accessing health
information when it is most needed. Currently, health information is
stored across a wide array of disconnected paper and computerized
systems. Without a standardized system for exchanging health infor-
mation, health care providers are forced to practice based on incom-
plete information or to order duplicative and costly medical tests and
procedures.

Creating a secure, computerized health information system that
streamlines access to each individual’s medical history will enable
health care providers to quickly and efficiently access health infor-
mation. Such a system will improve the delivery of care in the doc-
tor’s office, reduce medical errors and save patients money by
decreasing the number of inappropriate and duplicative treatments.
A health information system would also enable consumers to be more
proactive in managing their own health care and wellness. Finally,
health information technology offers great promise as a means of
providing rural and underserved areas with additional health care
access through technologies such as telemedicine.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Governor’s Health Information Infrastructure Advisory Com-
mittee (the “HIIAC”) is established. The HIIAC shall replace the
Oregon Health Information Security and Privacy Collaborative with-
in the Office for Oregon Health Policy and Research.

2. The HIIAC shall be comprised of no more than 23 members,
appointed by the Governor. Membership shall include representatives
from the public, the health care provider community, health care
insurance plans, public health organizations, safety-net health care
providers, the information technology field, the research communi-
ty and academia.

3. To develop a strategy for the implementation of an Oregon health
information system, the HIIAC shall:
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a. Review and identify obstacles to the implementation of an effec-
tive health information exchange infrastructure in Oregon and pro-
vide policy recommendations to remove or minimize those obsta-
cles;

b. Outline the role of the State in developing, financing, promot-
ing and implementing a health information infrastructure;

c. Recommend how to facilitate the statewide adoption of health
information system standards and interoperability requirements to
enable secure exchange of health information exchange;

d. Monitor the development of federal and applicable international
standards, coordinate input to the Nationwide Health Information
Network, and ensure that Oregon’s recommendations are consis-
tent with emerging federal and applicable international standards;

e. Identify partnership models and collaboration potential for
implementing electronic health records and exchange systems,
including review of current efforts in the state and opportunities
to build upon those efforts;

f. Recommend a plan for the creation of a health information infra-
structure that preserves the privacy and security of Oregonian’s
health information, as required by state and federal law; and

g. Develop evaluation metrics to measure the implementation of
health information technology and the efficacy of health infor-
mation exchange in Oregon.

4. The Governor will appoint a chair of the HIIAC. The chair shall
establish an agenda for the HIIAC and provide leadership and direc-
tion.

5. A quorum for HIIAC meetings shall consist of a majority of the
appointed members. The HITAC shall strive to operate by consen-
sus; however, the HIIAC may approve measures and make recom-
mendations based on an affirmative vote of a majority of members.

6. No member may grant a proxy for his or her vote to any other
member or member designee. The Governor will fill any vacancy on
the HITAC by appointment.

7. The HIIAC shall provide an initial written report of findings and
recommendations to the Oregon Health Fund Board on or before July
31, 2008. The HIIAC shall provide an initial written report of find-
ings and recommendations to Governor on or before December 31,
2008, and annually thereafter.

8. The Governor’s Office and the Office of Health Policy and
Research shall provide staff support to the HIIAC. All other state
agencies shall provide necessary assistance to the HIIAC upon
request.

9. The members of the HITAC shall receive no compensation for their
activities as members of the HIIAC, but may be reimbursed for trav-
el expenses incurred in attending HITAC business pursuant to ORS
292.495(2) and subject to availability of funds.

10. This Order expires on December 31, 2014.
Done at Salem, Oregon, this 27th day of March, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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EXECUTIVE ORDER NO. 08-10

DETERMINATION OF A STATE OF EMERGENCY IN
TILLAMOOK, LINCOLN, COOS, CLATSOP AND CURRY
COUNTIES AND COASTAL PORTIONS OF LANE AND
DOUGLAS COUNTIES DUE TO LIMITATIONS ON OCEAN
COMMERCIAL AND SPORT SALMON FISHING

Pursuant to ORS 401.055, I find that the dramatic decline in Sacra-
mento River fall Chinook salmon and lower Columbia River natu-
ral populations of Chinook and coho available for harvest by the
ocean fishing industry will result in the elimination of a viable com-
mercial and sport salmon fishing season along the Oregon coast.
These conditions have created an imminent emergency.

The affected areas are Tillamook, Lincoln, Coos, Clatsop and Curry
Counties and the coastal portions of Douglas and Lane Counties that
are west of Range 8 West, Willamette Meridian. I therefore declare
a State of Emergency in the abovementioned counties and portions
of counties.

NOW THEREFORE, IT IS HEREBY ORDERED AND
DIRECTED:

1. All state agencies shall work in a cooperative and coordinated
manner in order to mitigate the impacts of this emergency, provide
expedited service and resources to persons and businesses adverse-
ly affected by the emergency, and focus state efforts in a manner most
likely to relieve the unemployment, human suffering, financial loss
and other economic impacts of this emergency. In addition to the spe-
cific measures discussed in this Executive Order, all state agencies
are encouraged to think broadly and creatively about actions that
agencies can take to address this emergency and shall communicate
such ideas to the Office of the Governor. Response to the emergency
shall be directed and coordinated by the Office of the Governor, in
coordination with the Office of Emergency Management (OEM).

2. OEM shall coordinate with affected counties to provide any and
all assistance to prevent reasonable threats to life or property, includ-
ing the pursuit of any all available federal funding or resources to
assist in mitigating the effects of this emergency. OEM shall also
facilitate a partnership with federal agencies to help relieve the cur-
rent salmon emergency and assist affected counties’ with their ongo-
ing emergency preparedness efforts.

3. The Oregon Department of Fish and Wildlife, which operates
under the direction of the State Fish and Wildlife Commission, is
strongly encouraged to develop recreational and commercial fishing
seasons, consistent with state conservation plans and the federal
framework in order to help mitigate the effects of this emergency on
coastal economies.

4. The Oregon Department of Agriculture (ODA) will continue to
liaison with the seafood commodity commissions, particularly the
Salmon Commission, to provide a communication link between state
government and the commercial fishing fleet. The ODA will explore
opportunities to maintain a Salmon Commission structure during the
salmon fishing shutdown.

5. An interagency group led by the Governor’s policy advisor on
workforce development shall investigate retraining opportunities for
ocean fishing workers wishing to pursue alternative employment.
Members of the interagency group shall include the Bureau of Labor
and Industries, Department of Community Colleges and Workforce
Development (CCWD), Oregon Employment Department (OED),
the Oregon Watershed Enhancement Board, the Oregon Parks and
Recreation Department (OPRD), and the Oregon Economic and
Community Development Department (OECDD).
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6. Consistent with the collective bargaining agreements, statutes and
administrative rules, all state agencies shall seek to hire qualified
individuals impacted by the emergency declared in this Executive
Order when filling vacancies or making temporary appointments, for
a period of one year from the date of this Executive Order.

7. CCWD shall pursue all available retraining opportunities for ocean
fishing industry workers wishing to pursue alternative employment
and shall coordinate the timely delivery of state workforce services
and other human and community services to affected workers and
families.

8. OED shall offer re-employment assistance programs to affected
ocean fishing industry workers.

9. As in 2006, OPRD shall conduct outreach to displaced employ-
ees of the commercial and recreational fishing industries and make
them aware of any seasonal positions available this summer at state
parks along the coast.

10. Oregon Watershed Enhancement Board shall provide financial
resources to support fish habitat enhancement along critical salmon
streams in Oregon for the purpose of accelerating the rebuilding of
fish populations and creating new and meaningful work opportuni-
ties for displaced workers.

11. Oregon Housing and Community Services (OHCS) shall work
with the Oregon Food Bank to provide additional food and nutri-
tional support for affected Oregonians. Where possible, OHCS is
directed to work with housing partners to provide additional assis-
tance for emergency shelter, rental housing, and permanent housing
for affected households in need. OHCS is further directed to work
with local community based organizations to provide additional ener-
gy assistance and weatherization services to affected Oregonians as
appropriate.

12. OECDD shall provide technical assistance to local governments,
public ports and businesses that experience adverse effects on their
operations or revenues due to this emergency.

13. The Oregon Department of Revenue shall investigate and pur-
sue options for affected Oregonians to obtain income tax credits and
refunds and other financial assistance.

14. The Oregon Tourism Commission is directed to actively inform
the public of continued recreational fishing opportunities and other
tourism activities along the Oregon Coast and to highlight travel to
the Oregon Coast, as appropriate within their overall marketing
strategies.

15. The Department of Human Services shall continue to provide
mental health and treatment services, alcohol and drug treatment
services, nutrition programs, domestic violence assistance, and med-
ical assistance to Oregonians in coastal communities with particu-
lar attention to the increased needs in coastal communities caused by
this emergency.

16. All other state agencies are directed to provide appropriate state
resources and to seek any available private and federal dollars to pro-
vide emergency assistance to affected individuals, families, busi-
nesses and communities and to deliver such assistance in the most
expeditious manner.

17. All state agencies specifically referenced in this Executive Order
shall report to me within sixty days of the date of this Executive
Order about progress made under this Executive Order and every
sixty days thereafter until conclusion of the emergency.

May 2008: Volume 47, No. 5



EXECUTIVE ORDERS

18. The authority delegated by this order will automatically termi-
nate May 1, 2009, unless otherwise extended or terminated by sup-
plemental order.

Done at Salem, Oregon this 10th day of April, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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REQUEST FOR COMMENT
PROPOSED APPROVAL OF REMEDIAL ACTIONS
TAKEN AT SHORT MOUNTAIN LANDFILL
LANE COUNTY, OREGON

COMMENTS DUE: May 30, 2008
PROJECT LOCATION: 84777 Dillard Access Road, Eugene,
Oregon
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to approve a series of measures undertaken by Lane Coun-
ty to remediate groundwater contamination originating from the old-
est area of the landfill.
HIGHLIGHTS: Short Mountain Landfill, located south of Eugene,
Oregon, recently completed a site investigation and human health
and ecological risk assessment undertaken in response to DEQ’s
solid waste permit requirements. Landfill related chemicals, prima-
rily non-hazardous chemicals such as manganese, had previously
been detected in groundwater monitoring wells around the landfill.
The purpose of the investigations was to determine the extent of the
landfill-related chemicals and whether those chemicals posed a risk
to human health or the environment. The investigations found that
preventive actions already taken, including capping, leachate col-
lection, and landfill gas collection were successful in mitigating the
effects of the chemicals.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eugene office at 1102 Lincoln St, Ste 210,
Eugene, OR 97401. To schedule an appointment to review the file
or to ask questions, please contact Bill Mason at (541) 687-7427.
Summary information and a copy of “Proposed Remedial Action”
report are available in DEQ’s Environmental Cleanup Site Infor-
mation (ECSI) database on the Internet. To review this material, go
to http://www.deq.state.or.us/lq/ECSI/ecsiquery.asp, then enter 848
in the Site ID box and click “Submit” at the bottom of the page. Next,
click the link labeled 848 in the Site ID/Info column. To be consid-
ered, written comments should be sent to Bill Mason, Project Man-
ager, at the address listed above or by email at mason.bill@deq.
state.or.us, and must be received by 5:00 PM on Friday, May 30,
2008. A public meeting will be held upon written request by ten or
more persons or by a group with a membership of 10 or more.
THE NEXT STEP: DEQ will consider all public comments
received by the date and time stated above before making a final
decision regarding the proposed remedial actions taken at the land-
fill. A public notice of DEQ’s final decision will be issued in this
publication.

REQUEST FOR COMMENTS
PROPOSED CONDITIONAL NO FURTHER ACTION
DECISION FOR PINE BULK PLANT - SOUTH (FORMER)
PINE, OREGON

COMMENTS DUE: May 30, 2008 by 5:00 p.m.

PROJECT LOCATION: Sawmill Cutoff Road, Pine
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a conditional no further action (NFA) determination
for former Pine Bulk Plant — South site located at on Sawmill Cut-
oft Road in Pine, Oregon.

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed site
assessment activities performed at the site. Concentrations of petro-
leum products detected in the soil and groundwater are below appli-
cable risk based concentrations for the site. However, to insure the
ingestion and inhalation from tap water pathway remains incomplete,
a deed restriction prohibiting the use of shallow groundwater aquifer
will be required as part of the final remedial action for this site.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. Summary information and a copy
of “Conditional No Further Action Decision Document” memo are
available in DEQ’s Environmental Cleanup Site Information
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(ECSI) database http://www.deq.state.or.us/lg/ecsi/ecsi.htm under
Site ID 2606.

To schedule an appointment to review the file or to ask questions,
please contact Katie Robertson at (541) 278-4620. Written comments
should be received by May 30, 2008 and sent to Katie Robertson,
Project Manager, at the address listed above. Upon written request
by ten or more persons or by a group with a membership of 10 or
more, a public meeting will be held to receive verbal comments.
The Next Step: DEQ will consider all public comments received
before making a final decision regarding the “Conditional No Fur-
ther Action” determination.

A CHANCE TO COMMENT ON
A PROPOSED REMOVAL ACTION FOR THE
SOUTH UNIT OF THE FORMER J.O. OLSEN
MANUFACTURING COMPANY, LOCATED AT
41 NORTH DANEBO AVENUE, EUGENE, OREGON

Oregon Department of Environmental Quality (DEQ) invites pub-
lic comment on a proposed removal action for a cleanup of arsenic
contamination in soil at the South Unit of the former J. O. Olsen
Manufacturing Company, located at 41 North Danebo Avenue,
Eugene, Oregon.

DEQ has completed a review of interim action alternatives at the
former J.O. Olsen Manufacturing Company site. The site was a for-
mer milling and woodworking plant which operated from 1923 to
1992. Prior to 1923, the site was used for agricultural purposes. Hori-
zon Painting Company and Specialty Crates now occupy the build-
ings on the Olsen property.

The contaminant of concern in the South Unit is arsenic in soils and
groundwater. It is unclear what the original source of the arsenic
release was. Arsenic was identified based on detection in soil and
groundwater during previous field investigations. For both soil and
shallow groundwater, the only contaminant at the South Unit is
arsenic.

Four applicable technologies were considered as an interim action
for the South Unit. The alternatives were: no action, capping con-
tamination in place, excavation of soils to 3 feet, and excavation of
soils to greater depths. These alternatives were evaluated with regard
to the applicability of the technology to the subsurface conditions,
the contaminant’s characteristics, and the demonstrated effectiveness
at other similar sites.

DEQ is recommending the alternative of excavation of soils to a
depth of 3 feet. This action includes the excavation of all soils with-
in the remedial action area to a depth of 3 feet and removes all soils
above the agreed upon cleanup level within the upper 3 feet. Upon
removal of the contaminated soil, the excavation will be backfilled
with uncontaminated gravel and then graded. The remediated area
will serve as a parking lot. This action does not address deeper soils
including the hot spot soils at depths greater than 3 feet bgs. Ground-
water will be addressed by means of site use restrictions. Engineer-
ing and institutional controls will be developed to augment this inter-
im action. The Locality of the Facility for the South Unit can be found
on Figure 2 of the DEQ Strategy Recommendation for this site.

Project documents for this site are available for public review at
DEQ’s Eugene office, 1102 Lincoln St., Suite 210, Eugene 97401.
Contact the file specialist at (541) 686-7838 or 1-800-844-8467 (toll-
free in Oregon) for an appointment. Please send written comments
to Norman Read at the listed above address or via email at
read.norm@deq.state.or.us. DEQ must receive written comments by
5 p.m., May 31, 2008.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DECISION FOR
SHELL BULK PLANT (FORMER)

HOOD RIVER, OREGON

COMMENTS DUE: May 30, 2008 by 5:00 p.m.
PROJECT LOCATION: 1016 West Industrial Street, Hood River
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PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a no further action (NFA) determination for former
Shell Bulk Plant located at 1016 West Industrial Street in Hood River,
Oregon. DEQ is also proposing to de-list the site from the Confirmed
Release List (CRL).

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed site
assessment activities performed at the site. The site was a petrole-
um bulk plant from the 1920s to 1992. The site is currently an office
and warehouse. Concentrations of petroleum products detected in the
soil and groundwater are below applicable risk based concentrations
for the site.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. Summary information and a copy
of “No Further Action Decision Document” memo are available in
DEQ’s Environmental Cleanup Site Information (ECSI) database
http://www.deq.state.or.us/lq/ecsi/ecsi.htm under Site ID 2986.

To schedule an appointment to review the file or to ask questions,
please contact Katie Robertson at (541) 278-4620. Written comments
should be received by May 30, 2008 and sent to Katie Robertson,
Project Manager, at the address listed above. Upon written request
by ten or more persons or by a group with a membership of 10 or
more, a public meeting will be held to receive verbal comments.
THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination and de-listing from the CRL.

REQUEST FOR COMMENTS
PROPOSED REMEDIAL ACTION FOR
CAMP WITHYCOMBE FIRING RANGES
CLACKAMAS, OREGON

COMMENTS DUE: 5:00 pm on May 30, 2008,

PROJECT LOCATION: 10101 SE Clackamas Road, Clackamas,
Oregon

PROPOSAL: Pursuant to Oregon Revised Statute ORS 465.320 and
Oregon Administrative Rules OAR 340-122-100, the Department of
Environmental Quality (DEQ) requests public comment on its pro-
posed cleanup decision regarding soil at the property located at
10101 SE Clackamas Road, Clackamas, Oregon (Camp Withycombe
Property). The proposed remedial action for contaminated soil at the
former firing ranges portion of the site consists of excavation of met-
als and explosives-impacted soil, separation of metals from the soil
to the extent feasible using particle separation equipment, on-site
reuse of treated soil meeting cleanup values for metals, and off-site
disposal of soil with elevated metals or explosives at a solid waste
landfill. Metals recovered from the separation process would be
recycled.

HIGHLIGHTS: Camp Withycombe was originally developed by
the federal government in 1909 for use as the Clackamas Rifle
Range. It was deeded to the Oregon Military Department in 1956.
In recent years the ranges were used by the Oregon National Guard,
FBI, Treasury Department, state and local law enforcement agencies,
and amateurs. All ranges are now closed. The facility is now used
primarily for heavy equipment maintenance, military support, and
training. The future Sunrise Corridor Freeway alignment runs north-
west to southeast along the base of Mt. Talbert and through the area
of the former firing ranges. This area and the southern slopes of Mt.
Talbert have been deeded to the Oregon Department of Transporta-
tion. Many years of firing range use have resulted in contamination
of near-surface soil in the range impact areas with lead, and other
metals.

Human health and ecological risk assessments were performed for
contaminated soil and risk-based cleanup levels were developed and
approved by DEQ. The primary risk driver was determined to be
lead. Remediation will consist of excavation of approximately
22,000 cubic yards of soil containing lead and other contaminants at
levels above risk-based concentrations, followed by treatment with
soil washing to remove larger lead fragments. Approximately 200
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tons of lead will be reclaimed for recycling. Treated soil will be
reused on site depending on residual lead concentrations or
removed for disposal at the Hillsboro Subtitle D Solid Waste Land-
fill or the Subtitle C Hazardous Waste landfill in Arlington, Oregon.
Secondary treatment will be performed on soil failing hazardous
waste leaching tests to allow disposal at the Hillsboro Landfill or to
meet land disposal restrictions for disposal of hazardous waste.
HOW TO COMMENT: Written comments concerning the reme-
dial action should be sent to Bob Williams at DEQ Northwest
Region, 2020 SW 4th Avenue, Suite 400, Portland, Oregon 97201.
All comments must be received by DEQ by 5:00 pm May 30, 2008.
Questions may be directed to Mr. Williams at the above address or
by calling (503) 229-6802. Summary information and a copy of the
“Staff Report” are available in DEQ’s Environmental Cleanup Site
Information (ECSI) database on the Internet; go to http:/
www.deq.state.or.us/lIq/ECSI/ecsiquery.asp, then enter 1705 in the
Site ID box and click “Submit” at the bottom of the page. Next, click
the link labeled 1705 in the Site ID/Info column. The Project Staff
Report and DEQ file on the Camp Withycombe Property may also
be reviewed at DEQ’s Northwest Region office in Portland by con-
tacting Bob Williams at (503) 229-6802.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed remedial action.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed remedial action will be made after
consideration of public comments.

A CHANCE TO COMMENT ON A
PROPOSED CONSENT JUDGMENT FOR PROSPECTIVE
PURCHASER REMEDIAL ACTIVITIES AT THE FORMER

PORTABLE EQUIPMENT SALVAGE COMPANY

COMMENTS DUE: May 31, 2008

PROJECT LOCATION: 10215 and 10281 SE Mather Road,
Clackamas, Oregon

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) is proposing to enter into a Consent Judgment for remedial
activities with R. S. Davis Recycling, Inc. for the former Portable
Equipment Salvage Company property.

HIGHLIGHTS: Portable Equipment Salvage Company (PESC) sal-
vaged copper, lead, and other metals from discarded electrical equip-
ment. Those operations resulted in the release of petroleum hydro-
carbons, polynuclear aromatic hydrocarbons, polychlorinated
biphenyls (PCBs), and heavy metals. Remedial actions completed at
the site in 1993 included the removal of over 28,000 tons of PCB-
contaminated soil and the placement of a clean soil and gravel cap
on the property.

R. S. Davis owns the adjacent property to the west of the former
PESC facility and is working to acquire the PESC property to expand
its recycling facility. RSD meets the requirements for DEQ’s
prospective purchaser program. The Consent Judgment will provide
that RSD carry out additional investigation at the former PESC prop-
erty as well as at the RSD property, and implement any necessary
cleanup actions.

The proposed Consent Judgment will provide RSD with a release
from liability for claims by the State of Oregon under ORS 465.255,
including claims for damages to natural resources, relating to his-
torical releases of hazardous substances at or from the former PESC
property. The proposed Consent Judgment will also provide RSD
with protection from potential contribution actions by third parties
for recovery of remedial action costs associated with historical
releases at or from the former PESC property. DEQ retains all exist-
ing rights it may have as to all other parties potentially liable for the
releases.

HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Mike Greenburg at DEQ),
2020 SW 4th Avenue, Suite 400, Portland, Oregon 97201. Comments
must be received by DEQ by 5:00 pm May 31, 2008. Questions may
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be directed to Mike Greenburg by calling 503-229-5153 or by email
at greenburg.mike @deq.state.or.us . The proposed Consent Judgment
and DEQ file on the property may be reviewed at DEQ’s Northwest
Region office, 2020 SW Fourth Avenue, Suite 400, Portland. For a
review appointment call 503-229-6729.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DECISION FOR
HI DOLLAR JOHN’S (FORMER)

THE DALLES, OREGON

COMMENTS DUE: May 30, 2008 by 5:00 p.m.

PROJECT LOCATION: 2365 East 2nd Street, The Dalles
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a no further action (NFA) determination for former
Hi Dollar John’s located at 2365 East 2nd Street in The Dalles,
Oregon.

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed site
assessment activities performed at the site. The site was a salvage
yard until 1992 at which time the property was abandoned. The site
is currently vacant. A removal was performed to properly dispose of
drums, capacitors, and compressed gas canisters left on-site in 1994.
Localized and low concentrations of contaminants were detected in
the soil samples collected at the site.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. Summary information and a copy
of “No Further Action Decision Document”” memo are available in
DEQ’s Environmental Cleanup Site Information (ECSI) database
http://www.deq.state.or.us/lg/ecsi/ecsi.htm under Site ID 1590.

To schedule an appointment to review the file or to ask questions,
please contact Katie Robertson at (541) 278-4620. Written comments
should be received by May 30, 2008 and sent to Katie Robertson,
Project Manager, at the address listed above. Upon written request
by ten or more persons or by a group with a membership of 10 or
more, a public meeting will be held to receive verbal comments.
THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

APPROVAL OF ACTIONS
NO FURTHER ACTION DECISION
EUGENE LINEN SUPPLY

PROJECT LOCATION: 1850 West 6th Avenue, Eugene, Oregon
DECISION: The DEQ has approved no further cleanup action at the
Eugene Linen Supply site under OAR 340-122-0205 through 340-
122-0360 and pursuant to Risk-Based Cleanups in accordance with
OAR 340-122-0244 and 340-122-0250. In addition, the DEQ has
determined that no further action is required to address environ-
mental contamination under the Oregon Environmental Cleanup
Law, ORS 465.200 et seq. The DEQ has determined that no further
action is required because the site no longer poses a risk to human
health and the environment as defined in ORS 465.315 with the con-
ditions as presented in the letter of “no further action” for this proj-
ect. The site will remain on the Confirmed Release List and the
Inventory of Hazardous Substance Sites.

HIGHLIGHTS: The subject property was formerly utilized as a fuel
service station, car wash, as well as a dry cleaning and laundering
facility. Six tanks used to store gasoline, diesel, and Stoddard sol-
vents were located at the property until their removal in 1987. At that
time, a release from the Stoddard solvent USTs was reported to the
DEQ. Based on recorded information, a consultant excavated visu-
ally contaminated soil from the Stoddard solvent UST cavity. The
contaminated soil was apparently disposed of at a landfill.
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In 2007, Adapt Engineering conducted additional site assessment
activities and proposed closure of the USTC and Cleanup projects.
Sampling completed in March and November 2007 showed that soil
and groundwater do not contain petroleum or solvent-related con-
taminants at concentrations above DEQ’s risk-based standards. The
DEQ recommended that no further action be required and request-
ed public comments on the proposed closure during March 2008. No
comments were received during the public notice period.

The DEQ has approved the “Conditional No Further Action” for
the site. The project files are public record and may be viewed by
appointment at DEQ’s Eugene office, 1102 Lincoln Street, Suite 210.
Questions may also be directed to the Eugene office at 541-686-7838
or 1-800-844-8467. The TTY number for hearing-impaired callers
is 541-687-5603.

PROPSED DELISTING FOR CERTAIN LOTS AT
TOWNSEND FARMS AKA TOWNSEND BUSINESS PARK,
LOCATED IN FAIRVIEW, OREGON

PUBLICATION DATE: May 1, 2008

COMMENTS DUE: May 31, 2008

PROJECT LOCATION: Birtcher Center at Townsend Way,
Fairview, Oregon. Formerly Lots 7,8,9,16 and 17 at 23303 NE Sandy
Boulevard, Fairview, Oregon.

PROPOSAL: As required by ORS 465.230 and OAR 340-122-077
and 078, the Department of Environmental Quality (DEQ) invites
public comment on the proposed delisting of the Birtcher Center at
Townsend Way located on the former lots 7, 8, 9, 16 and 17. The
Department recommends that the site be removed from DEQ’s Con-
firmed Release List (CRL) and inventory of hazardous substance
sites (Inventory) because it no longer meets the requirements for
inclusion for those lists.

HIGHLIGHTS: Birtcher Development and Investments, LLC.
(Birtcher) entered into a prospective purchaser agreement (PPA) with
DEQ addressing lots 7, 8, 9, 16 and 17 which had been formerly used
for agricultural production, including growing and processing
berries. This former use involved the application of certain pesticides
which remained in soil on the lots. As part of the PPA, Birtcher per-
formed certain activities which included sampling of residual pes-
ticide concentrations in soil prior to construction of commercial
buildings, installation of a protective cap, and appropriate manage-
ment of site soil. The agreed upon activities have now been com-
pleted and DEQ has determined that residual concentrations of pes-
ticides in subsurface soil are below levels of concern for direct
contact. Based on completion of agreed upon activities and proper
documentation of protective residual conditions, DEQ proposed to
issue a conditional NFA letter covering the subject property in a
March 2008, public comment period. The subject property was
placed on the CRL and Inventory in May, 2007. DEQ issued a Con-
ditional No Further Action determination on April 4, 2008.

HOW TO COMMENT: The project file is available for public
review. To schedule an appointment, contact Paul Seidel at 503-667-
8414 x 55002. Written comments should be sent to the DEQ contact
at the Department of Environmental Quality, Northwest Region,
1550 NW Eastman Parkway, Suite 290, Gresham, OR 97030 by May
31,2008. A public meeting will be held to receive verbal comments
if requested by 10 or more people or by a group with a membership
of 10 or more. Please notify DEQ if you need copies of written mate-
rials in an alternative format (e.g., Braille, large print, etc.). To make
these arrangements, contact DEQ Office of Communication and Out-
reach at 503-229-5317. Additional information is also available at:
http://www.deq.state.or.us/news/publicnotices/PN.asp

PROPOSED NO FURTHER ACTION DETERMINATION
LA PINE HIGHWAY CENTER, LA PINE, OREGON

COMMENTS DUE: May 31, 2008
PROJECT LOCATION: 51425 Highway 97, LaPine, Oregon
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PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a determination of No Further Action required for the
leaking underground storage tank (LUST) cleanup at the LaPine
Highway Center. The contamination was discovered during exca-
vation to decommission underground storage tanks. This determi-
nation is based on approval of investigation and remedial measures
conducted to date. Public notification is required by ORS 465.320.
HIGHLIGHTS: Petroleum contaminated soil and groundwater
were discovered in early 1991 while decommissioning three of the
six USTs at the site. Approximately 130 cubic yards of petroleum
contaminated soil was excavated and treated on-site. Three ground-
water monitoring wells were installed in 1995. The remaining USTs
were decommissioned in 1998. A groundwater monitoring program
concluded in 2004. Based on results of a supplemental site charac-
terization conducted in April 2003, as well as data obtained during
the groundwater monitoring events, the remaining contamination
does not exceed acceptable risk levels. The Department has there-
fore determined that no further action is required at this site.

HOW TO COMMENT: Comments and questions, by phone, fax,
U.S. Mail, or email, should be directed to:

Joe Klemz, Project Manager

Phone: (541)388-6146, ext. 237

Fax: (541)388-8283

Email: klemz.joe @deq.state.or.us

To schedule an appointment to view the site file, please contact Mr.
Klemz as well. Written comments must be received by May 31,
2008.
THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed remedial actions will be made
after consideration of public comments.

PROPOSED NO FURTHER ACTION DETERMINATION
ODOT — BASQUE MAINTENANCE STATION
DRYWELL REMOVAL, BASQUE, OREGON

COMMENTS DUE: May 31, 2008

PROJECT LOCATION: Highway 95, Malheur County
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action determination regarding exca-
vation and offsite disposal of contaminated soil from a drywell at the
Basque Maintenance Station operated by the Oregon Department of
Transportation (ODOT). This determination is based on approval of
investigation and remedial measures conducted to date. Public noti-
fication is required by ORS 465.320.

HIGHLIGHTS: ODOT’s Basque Maintenance Station is located in
Malheur County on Highway 95, approximately 30 miles north of
the Nevada border. ODOT removed a drywell from this facility in
September-October 1997. In 2007, ODOT requested that DEQ
review sample results and other information to determine whether a
No Further Action determination could be issued.

The drywell consisted of a 4-foot diameter, 12-foot long vertical
concrete pipe. ODOT excavated approximately 30 cubic yards of
contaminated soil and backfilled the excavation with clean native
soil. The contaminated soil and concrete were taken to the Burns-
Hines Landfill for disposal. Sample results collected following
excavation indicated that residual contamination does not exceed safe
levels.

HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz as well. Written comments should be sent
by May 31, 2008.
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THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed partial No Further Action
determination will be made after consideration of public comments.

REQUEST FOR COMMENTS
PROPOSED FINAL CLEANUP FOR SELMET

COMMENTS DUE: 5 pm, May 30, 2008

PROJECT LOCATION: 33992 Seven-Mile Lane, Albany
PROPOSAL: Per OAR 340-120-0078, a 30-day public comment
period is required for a proposed final cleanup action before the
action can be approved by the DEQ. Selmet Inc., located south of
Albany, is proposing a final cleanup action to address contaminants
in groundwater originating from beneath the site.

HIGHLIGHTS: Selmet Inc. operates a titanium casting plant south
of Albany. The property has been in industrial use since 1969.
Groundwater contamination originating from solvent use on the Sel-
met property has moved off site to the west of the facility. The con-
taminants of concern, tetrachloroethene (PCE) and trichlorethene
(TCE) are components of a degreasing solvent which was historically
used at the site.

West of the site, approximately 1 mile, are domestic wells that have
not been contaminated, but could potentially be contaminated, if the
contamination is not addressed. Groundwater flows westward
beneath the site. An existing treatment system has been in operation
at the site since 2000 which removes contaminated groundwater from
the subsurface near the facility. In order to complete the cleanup and
address contamination that is not captured by the existing treatment
system, Selmet is proposing a final cleanup action.

The proposed cleanup consists of two parts:

1. Increase the capacity of the existing treatment system, which will
not only contain the existing contamination beneath the site from
moving farther off-site but it will also remove the contamination
from the groundwater beneath the site.

2. The second part of the proposed cleanup is designed to reduce

the contaminants in the deep groundwater zone which is moving
westward towards the domestic wells. It consists of a series of wells
that will add vegetable oil and other amendments to the groundwa-
ter. This process will promote the natural degradation of the con-
taminants.
HOW TO COMMENT: A Staff Report presenting details about the
site and the proposed cleanup action was prepared by DEQ, which
supports the decision to approve the final cleanup action. The staff
report is available for review, electronically, by contacting the DEQ
project manager, Bryn Thoms at 541-687-7424 or at thoms.bryn@
deq.state.or.us, or the report can be viewed in person at the DEQ
Eugene office or at the DEQ Salem office by appointment. The
Eugene office address and contact information is presented to the
right and the Salem office is located at 750 Front Street NE, Suite
120, Salem, OR 97301, phone no. 800-349-7677.

Comments on the proposed cleanup need to be received by the
Eugene Office, attn: Bryn Thoms, by 5 pm on May 30, 2008. Fax or
email comments are acceptable.

THE NEXT STEP: Upon completion of the comment period, the
comments will be addressed. Once the comments have been ade-
quately addressed, the DEQ may approve, modify, or deny the pro-
posed cleanup action. Selmet plans to initiate cleanup during the
summer of 2008 if the proposed cleanup is approved.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call DEQ’s TTY number,
541-687-5603.

May 2008: Volume 47, No. 5



NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Chiropractic Examiners
Chapter 811

Rule Caption: Add unprofessional conduct language to Certified
Chiropractic Assistants rule. Clarifies DCs can order but not per-
form contrast imaging with radio opaque substances.
Date: Time: Location:
5-15-08 1:30 p.m. Western States

Chiropractic College

2900 NE 132nd Ave.

Portland, OR 97230
Hearing Officer: Dave McTeague, Exec. Director
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684
Proposed Amendments: 811-010-0110, 811-030-0020
Last Date for Comment: 5-15-08
Summary: The current unprofessional conduct language in ORS
684 may be constructed to pertain only to chiropractic physicians.
This amendment writes similar language on unprofessional conduct
into the CCA administrative rule. The changes to the x-ray rule clar-
ifies chiropractic physicians can order but not perform contrast imag-
ing with radio opaque substances.
Rules Coordinator: Dave McTeague
Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE -
Suite 150, Salem, OR 97302-6311
Telephone: (503) 378-5816

Board of Naturopathic Examiners
Chapter 850

Rule Caption: Defines terms used in ORS Chapter 685 and OAR
Chapter 850.

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.010, 685.020

Proposed Amendments: 850-010-0005

Last Date for Comment: 5-30-08

Summary: Defines direct supervision and medical specialist as used
in ORS 685 and OAR 850.
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Rules Coordinator: Anne Walsh

Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232

Telephone: (971) 673-0193

ecccccccos

Rule Caption: Adds terms that are illegal to use by persons not
lawfully licensed by this Board.

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.010, 685.020

Proposed Amendments: 850-050-0120

Last Date for Comment: 5-30-08

Summary: Clarify that the use of certain terms is illegal unless the
person is licensed by the Board or meets specific criteria set in statute
and rule.

Rules Coordinator: Anne Walsh

Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232

Telephone: (971) 673-0193

ecccccccos

Rule Caption: Lists substances on Formulary Compendium for
Naturopathic Physicians and add to Classifications.

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.145

Proposed Amendments: 850-060-0225, 850-060-0226

Last Date for Comment: 5-30-08

Summary: Add to 850-060-0225 the following that can be pre-
scribed: Praziquantel, Diphenhydramine, Sodium Tetradecyl Sulfate,
Glycerin/Glycerol, Cytisine, Varenicline.

Add to 850-060-0226 Classifications: Beta Adrenergic Blocking
Agents**, Histamine-2 (H-2) Antagonists**, Histamine-1 (H-1)
Antagonists, excluding all 3rd generation antagonists, Sclerosing
Agents, Smoking Cessation.

Rules Coordinator: Anne Walsh
Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232
Telephone: (971) 673-0193
Board of Nursing
Chapter 851

Rule Caption: Nursing Education Rules Revised.
Date: Time: Location:
6-12-08 9 am. 17938 SW Upper
Boones Ferry Rd.
Portland, OR 97224

Hearing Officer: James McDonald, Board President
Stat. Auth.: ORS 678.150 & 678.340
Stats. Implemented: ORS 678.150 & 678.340
Proposed Amendments: 851-021-0005, 851-021-0010, 851-021-
0015, 851-021-0020, 851-021-0025, 851-021-0040, 851-021-0045,
851-021-0050, 851-021-0055, 851-021-0060, 851-021-0065, 851-
021-0070, 851-021-0090, 851-021-0120
Last Date for Comment: 6-10-08, 5 p.m.
Summary: These rules cover the standards for the approval of edu-
cational programs in nursing preparing candidates for licensure as
practical or registered nurses. These amendments are part of a peri-
odic review.

PLEASE NOTE: This hearing is a continuation of the hearing that
took place on April 10, 2008.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Standards and Scope of Practice for RNs and LPNs
Updated.
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Location:

17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224

Hearing Officer: James McDonald, Board President

Stat. Auth.: ORS 678.150

Stats. Implemented: ORS 678.010, 678.111, 678.117 & 678.150
Proposed Adoptions: 851-045-0030, 851-045-0040, 851-045-
0050, 851-045-0060, 851-045-0070, 851-045-0080, 851-045-0090,
851-045-0100

Proposed Repeals: 851-045-0000, 851-045-0005, 851-045-0010,
851-045-0015, 851-045-0016, 851-045-0020, 851-045-0025

Last Date for Comment: 6-10-08, 5 p.m.

Summary: These rules cover the standards and scope of practice for
the Licensed Practical Nurse and Registered Nurse. The amendments
are part of a periodic review.

PLEASE NOTE: This is a continuation of the hearing that took
place on April 10, 2008. This hearing was originally scheduled for
February 14, 2008 and was published in the January 2008 and March
2008 issues of the Oregon Bulletin.

Rules Coordinator: KC Cotton

Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

ecccccccoe

Date: Time:
6-12-08 9 a.m.

Rule Caption: Advanced Practice Formulary Abolished.
Date: Time: Location:
6-12-08 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: James McDonald, Board President
Stat. Auth.: ORS 678.385 & 678.390
Stats. Implemented: ORS 678.370, 678.372, 678.375, 678.380,
678.385 & 678.390
Proposed Amendments: 851-056-0004, 851-056-0006, 851-056-
0010, 851-056-0012, 851-056-0016, 851-056-0018
Last Date for Comment: 6-10-08, 5 p.m.
Summary: These rules cover the authority of the Clinical Nurse Spe-
cialists and Nurse Practitioner to prescribe and dispense drugs.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638

ecccccccoe

Rule Caption: Rules Revised to Remove the Requirement for
Social Security Number and Course Summary Form.
Date: Time: Location:
6-12-08 9 a.m. 17938 SW Upper
Boones Ferry Rd.
Portland, OR 97224
Hearing Officer: James McDonald, Board President
Stat. Auth.: ORS 678.440 & 678.442
Stats. Implemented: ORS 678.440, 678.442 & 678.444
Proposed Amendments: 851-061-0050, 851-061-0070, 851-061-
0100
Last Date for Comment: 6-10-08, 5 p.m.
Summary: These rules cover the standards for training programs for
Nursing Assistants and Medication Aides.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638
Board of Optometry
Chapter 852

Rule Caption: Define contact lens; establishes optometric author-
ity to use, prescribe and dispense therapeutic contact lenses.
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Location:

1900 Hines St.

Mezzanine Level Confr. Rm.
Salem, OR

Hearing Officer: Scott Walters, OD, Pres.

Stat. Auth.: ORS 683 & 182

Stats. Implemented: ORS 683.010, 683.240, 683.270, 683.335 &
182.466

Proposed Amendments: Rules in 852-010, 852-080

Last Date for Comment: 6-13-08

Summary: 852-010 — Establishes definition of various use contact
lenses. 852-080 — Establishes the authority for Doctors of optom-
etry to use, prescribe and dispense therapeutic lenses that include
pharmaceutical agents listed on the topical formulary.

Rules Coordinator: David W. Plunkett

Address: Board of Optometry, PO Box 13967, Salem, OR 97309
Telephone: (503) 399-0662, ext. 23

Date: Time:
6-13-08 1:30 p.m.

Construction Contractors Board
Chapter 812

Rule Caption: Chapter 812 cite reference amendments to match
2007 statutes.

Stat. Auth.: ORS 25.990, 36.224, 812.310 - 183.500, 813.310 -
183.545, 183.415, 670.310, 670.605, 701.085 (2005), 701.068,
701.088, 701.122, 701.133, 701.235, 701.238, 701.280, 701.305,
701.315, 701.320, 701.330, 701.335, 701.530,701.992 & 1999 OL
Ch. 849, sec. 8

Stats. Implemented: ORS 25.270, 25.785, 25.990, 36.224, 36.228,
36.230, 36.232, 36.600 - 36.740, 36.690, 36.700, 36.705, 36.710,
87.058, 87.093, 183, 183.335, 183.341, 183.413, 183.415, 183.417,
183.425, 183.440, 183.445, 183.452, 183.457, 183.464, 183.450,
183.460, 183.470, 1833.482, 183.645, 183.482, 448.115, 448,279,
643.116, 656.027, 670.310, 671.510 - 671.710, 670.600, 670.605,
701, 701.005, 701.010, 701.021, 701.026, 701.035, 701.046,
701.056, 701.063, 701.068, 701.073, 701.085 (2005), 701.068,
701.073, 701.088, 701.091, 701.094, 701.098, 701.102, 701.105,
701.117, 701.122, 701.130, 701.131, 701.131 - 701.180, 701.133,
701.139, 701.140, 701.143, 701.145, 701.146, 701.148, 701.149,
701.150, 701.153, 701.180, 701.225, 701.227, 701.235, 701.238,
701.305, 701.315, 701.320, 701.325, 701.330, 701.335 & 701.530
Proposed Amendments: 812-001-0100, 812-001-0140, 812-001-
0200, 812-001-0500, 812-002-0011, 812-002-0040, 812-002-0140,
812-002-0143, 812-002-0160, 812-002-0180, 812-002-0190, 812-
002-0200, 812-002-0260, 812-002-0280, 812-002-0345, 812-002-
0420, 812-002-0440, 812-002-0443, 812-002-0460, 812-002-0530,
812-002-0533, 812-002-0537, 812-002-0630, 812-002-0635, 812-
002-0640, 812-002-0670, 812-002-0673, 812-002-0675, 812-002-
0760, 812-002-0780, 812-003-0110, 812-003-0120, 812-003-0160,
812-003-0180, 812-003-0190, 812-003-0210, 812-003-0240, 812-
003-0250, 812-003-0310, 812-003-0320, 812-003-0330, 812-003-
0350, 812-003-0370, 812-003-0380, 812-003-0390, 812-003-0400,
812-003-0410, 812-003-0430, 812-004-0110, 812-004-0120, 812-
004-0210, 812-004-0240, 812-004-0250, 812-004-0300, 812-004-
0320, 812-004-0340, 812-004-0400, 812-004-0440, 812-004-0470,
812-004-0520, 812-004-0535, 812-004-0540, 812-004-0550, 812-
004-0560, 812-004-0590, 812-005-0100, 812-005-0140, 812-005-
0160, 812-005-0170, 812-005-0200, 812-005-0210, 812-005-0250,
812-006-0100, 812-006-0150, 812-006-0200, 812-006-0250, 812-
006-0300, 812-006-0350, 812-006-0400, 812-009-0020, 812-009-
0050, 812-009-0070, 812-009-0090, 812-009-0140, 812-009-0160,
812-009-0200, 812-009-0220, 812-009-0320, 812-009-0340, 812-
009-0430, 812-010-0020, 812-010-0060, 812-010-0080, 812-010-
0090, 812-010-0100, 812-010-0120, 812-010-0160, 812-010-0400,
812-010-0420, 812-010-0425, 812-010-0470, 812-010-0520, 812-
012-0110

Last Date for Comment: 6-2-08, 5 p.m.
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Summary: The rules are amended to correct cite references due to
the renumbering of ORS chapters 183, 192 and 701 by the 2007 leg-
islation.

Rules Coordinator: Catherine Dixon

Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310

Telephone: (503) 378-4621, ext. 4077

Department of Administrative Services

Chapter 125
Rule Caption: Rules for Statewide Facility Planning Process.
Date: Time: Location:
5-16-08 10-10:30 a.m. 2600 State St., Tillamook Rm.
Salem, OR

Hearing Officer: Robin Kirkpatrick
Stat. Auth.: ORS 183 & 276
Other Auth.: SB 90
Stats. Implemented: ORS 183 & 276
Proposed Adoptions: 125-125-0500, 125-0125-0600
Proposed Amendments: 125-0125-0050, 125-0125-0100, 125-125-
0150, 125-0125-0250, 125-125-0300, 125-125-0350, 125-0125-0400
Last Date for Comment: 5-16-08, 5 p.m.
Summary: This rule provides a process for developing, planning and
evaluating projects engaged in capitol construction on state owned
property within the City of Salem. Amendments are primarily house-
keeping changes to improve clarity and update references. OAR 125-
125-0500 adopts the Area Plan Review, Adoption, Amendment and
Repeal Process. OAR 125-125-0600 adopts a fee for copies of
records.
Rules Coordinator: Yvonne Hanna
Address: Department of Administrative Services, 155 Cottage St.
NE, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325

Department of Administrative Services,

Capitol Planning Commission

Chapter 110
Rule Caption: Rules for Area Plan Development Standards.
Date: Time: Location:
5-16-08 10-10:30 a.m. 2600 State St.,
Tillamook Rm.
Salem, OR

Hearing Officer: Robin Kirkpatrick

Stat. Auth.: ORS 183, 197 & 276

Other Auth.: SB 90

Stats. Implemented: ORS 183, 197 & 276

Proposed Adoptions: 110-010-0034, 110-010-0039

Proposed Amendments: 110-010-0030

Proposed Repeals: 110-010-0035, 110-010-0040, 110-010-0045,
110-010-0050, 110-010-0055, 110-010-0060

Last Date for Comment: 5-16-08, 5 p.m.

Summary: This rule amendment relates to the revision of the Devel-
opment Standards adopted by the Capitol Planning Commission and
last updated in 1988. The rule revises the current Area Plan Devel-
opment Standards formerly known as the Development Standards
affecting future development and uses in the Salem area.

Rules Coordinator: Yvonne Hanna

Address: Capitol Planning Commission, 155 Cottage St. NE, Salem,
OR 97301

Telephone: (503) 378-2349, ext. 325

ecccccccos

Rule Caption: Rules for Adoption of the Southeast Salem Area
Plan and Fairview/Hillcrest Area Plan.
Date: Time: Location:
5-16-08 10-10:30 a.m. 2600 State St.,
Tillamook Rm.
Salem, OR
Hearing Officer: Robin Kirkpatrick
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Stat. Auth.: ORS 183 & 276
Other Auth.: SB 90
Stats. Implemented: ORS 183 & 276
Proposed Amendments: 110-040-0012, 110-040-0014
Proposed Repeals: 110-040-0015, 110-040-0020
Last Date for Comment: 5-16-08, 5 p.m.
Summary: This rule amendment relates to the Southeast Salem Area
Plan formerly known as the Oregon State Corrections Area Plan
adopted by the Capitol Planning Commission May 8, 1985. The rule
revises the current Area Plan adopting a new plan and standards
affecting future development and uses in the Southeast Salem Area.
Rules Coordinator: Yvonne Hanna
Address: Capitol Planning Commission, 155 Cottage St. NE, Salem,
OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Establishes Oregon Educators Benefit Board’s
process for developing benefit plan designs comparable to district
plan designs, and the process for participating districts’ selection of
OEBB benefit plans.

Date: Time: Location:
5-23-08 8 a.m. OEBB, 1225 Ferry St. SE
Salem, OR

Hearing Officer: Denise Hall, Deputy Administrator

Stat. Auth.: Ch. 00007, OL 2007

Stats. Implemented:

Proposed Adoptions: 111-030-0001, 111-030-0005

Last Date for Comment: 5-30-08

Summary: Establishes Oregon Education Benefit Board’s process
for developing benefit plan designs comparable to district plan
designs, and the process for participating districts’ selection of OEBB
benefit plans.

Rules Coordinator: Rose Mann

Address: Department of Administrative Services, Oregon Educators
Benefit Board, 1225 Ferry St. SE, Salem, OR 97306

Telephone: (503) 378-4606

ecccccccoe

Rule Caption: Establishes Oregon Educators Benefit Board’s poli-
cies regarding members’ declination of benefits.
Date: Time: Location:
5-23-08 8-9 a.m. OEBB, 1225 Ferry St. SE
Salem, OR 97306
Hearing Officer: Denise Hall
Stat. Auth.: 2007 OL Ch. 00007
Stats. Implemented: 2007 OL, Ch. 00007, Sec. 3 & 13
Proposed Adoptions: 111-040-0050
Last Date for Comment: 5-30-08
Summary: Establishes Oregon Educators Benefit Board’s policies
regarding members’ declination of benefits.
Rules Coordinator: Rose Mann
Address: Department of Administrative Services, Oregon Educators
Benefit Board, 1225 Ferry St. SE, Salem, OR 97306
Telephone: (503) 378-4606

ecccccccoe

Rule Caption: Defines terms used by the Oregon Educators Benefit
Board in benefit plan design and selection.
Date: Time: Location:
5-23-08 8-9 a.m. 1225 Ferry St. SE
Salem, OR 97306
Hearing Officer: Staff
Stat. Auth.: Ch. 00007, OL 2007
Stats. Implemented: Sec. 1, Ch. 00007, OL 2007
Proposed Amendments: 111-010-0015
Last Date for Comment: 5-30-08
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Summary: Establishes definitions for “actuarial value,” “compara-
ble cost,” and “comparable plan design” used by the Oregon Edu-
cators Benefit Board in the design and selection of benefit plans.
Rules Coordinator: Rose Mann

Address: Department of Administrative Services, Oregon Educators
Benefit Board, 1225 Ferry St. SE, Salem, OR 97306

Telephone: (503) 378-4606

Department of Agriculture
Chapter 603

Rule Caption: Updates scientific name of codling moth in Hood
River control area.

Stat. Auth.: ORS 561 & 570

Stats. Implemented: ORS 561.510 & 570.305

Proposed Amendments: 603-052-0265

Last Date for Comment: 6-3-08

Summary: The proposed change would update the scientific name
of codling moth in Hood River control area rule: Codling Moth Car-
pocapsa pomonella would be changes to Cydia pomonella.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

Department of Agriculture,
Oregon Dairy Products Commission
Chapter 617

Rule Caption: Amends Oregon Dairy Products Commission pro-
ducer assessment rate on milk and cream.
Date: Time: Location:
5-20-08 10 a.m. Oregon Dairy Center

10505 SW Barbur Blvd.

Portland, OR 97219
Hearing Officer: Pete Kent
Stat. Auth.: ORS 576.304(2), 576.325(2), 576.325(3)(a)
Other Auth.: OAR 617-001-0000
Stats. Implemented: ORS 576.304 & 576.325
Proposed Amendments: 617-010-0045
Last Date for Comment: 5-20-08, Close of Hearing
Summary: The proposed rule amendment will change the produc-
er assessment to 11.25 cents per cwt of milk produced from 10.75
cents per cwt of milk produced. The requested change will provide
increased funding for the Oregon Dairy Products Commission.
Rules Coordinator: Pete Kent
Address: 10505 SW Barbur Blvd., Portland, OR 97219
Telephone: (503) 229-5033

Department of Agriculture,
Oregon Grains Commission

Chapter 679
Rule Caption: Per Diem Compensation.
Date: Time: Location:
6-24-08 10 a.m. Oregon Wheat Growers League

Conference. Rm.

115 SE 8th St.

Pendleton, OR 97801
Hearing Officer: Tammy Dennee
Stat. Auth.: ORS 292.45(1)
Stats. Implemented: ORS 292.45(1)
Proposed Adoptions: 979-030-0050
Last Date for Comment: 6-24-08
Summary: (1) Subject to the availability of funds in the budget of
the commission, the Oregon Grains Commission may pay any mem-
ber of the commission, other than a member who is employed in full-
time public service, compensation for each day or portion thereof
during which the member is actually engaged in the performance of
official commission duties.
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(2) The rate of compensation is limited to #30 per day, pursuant
to ORS 292.495(1).

(3) In order to receive compensation, a member must submit to the
Oregon Grains Commission a written claim for compensation by the
15th day of the calendar month following the month for which the
member seeks compensation. The member must specify the amount
of time the member spent on official commission duties as well as
he nature of the duties performed for any day or portion thereof for
which the member claims compensation.

Rules Coordinator: Tammy L. Dennee
Address: Department of Agriculture, Oregon Grains Commission,
PO Box 1086, Pendleton, OR 97801
Telephone: (541) 276-4609
Department of Agriculture,
Oregon Ryegrass Growers Seed Commission
Chapter 657

Rule Caption: Increases the assessment rate.

Date: Time: Location:

5-20-08 6 p.m. Old Armory Bldg.,
Conference Rm.
4th & Lyon
Albany, OR

Hearing Officer: Mike Hayes
Stat. Auth.: ORS 576.304 & 576.325-576.365
Stats. Implemented: ORS 576.325-576.365
Proposed Amendments: 657-010-0015
Last Date for Comment: 5-20-08, 12 p.m.
Summary: Increases the assessment for all ryegrass seed grown in
Oregon from 10 cents per cwt to 12 cents per cwt, clean seed basis.
Rules Coordinator: Lisa Ostlund
Address: Department of Agriculture, Ryegrass Seed Growers Com-
mission, 4093 12th St. Cutoff SE, Salem, OR 97302
Telephone: (503) 364-2944
Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Revises continuing education requirements for
licenses in the boiler and pressure vessel program.
Date: Time: Location:
5-20-08 10 a.m. 1535 Edgewater St NW

Salem, OR 97304
Hearing Officer: Celina Patterson
Stat. Auth.: ORS 455.117
Stats. Implemented: ORS 455.117
Proposed Amendments: Rules in 918-030
Last Date for Comment: 5-23-08, 5 p.m.
Summary: The proposed rules revise continuing education require-
ments for license holders in the boiler and pressure vessel program.
The proposed rule sets requirements for the following license cate-
gories: Class 2 is set at eight hours of continuing education during
each three-year cycle; Class 3, Class 4, Class 5, Class 5A, and Class
5B are set at twenty-four (24) hours of continuing education during
each three-year cycle.
Rules Coordinator: Shauna Parker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-7438

ecccccccoe

Rule Caption: Amends division rules for fee refunds and deletes
erroneous citation to a DMV definition.

Date: Time: Location:
5-20-08 11 am. 1535 Edgewater St NW
Salem, OR

Hearing Officer: Celina Patterson
Stat. Auth.: ORS 293.445, 445.680, 446.160, 446.176, 446.400,
446.646, 455.170, 455.680, 456.755, 456.770, 456.837 & 480.630
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Stats. Implemented: ORS 293.445, 446.160, 446.176, 446.240,
446.646, 455.680 & 480.630
Proposed Amendments: 918-001-0240, 918-225-0605, 918-515-
0300, 918-525-0510, 918-550-0010, 918-600-0030, 918-650-0030
Proposed Repeals: 918-001-0230
Last Date for Comment: 5-23-08, 5 p.m.
Summary: Repeals unnecessary language related to fee payment
and refunds; provides for refunds of amounts over $25.00 without
a written request for refund; repeals erroneous citation to a DMV
statute.
Rules Coordinator: Shauna Parker
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 373-7438
Department of Consumer and Business Services,
Director’s Office
Chapter 440

Rule Caption: Criminal Records Check and Fitness Determination
Rules.
Date:
5-27-08

Location:

Conference Rm. F (basement)
Labor & Industries Bldg.

350 Winter St. NE

Salem, OR

Time:
9 a.m.

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 705.141, 181.534 & 705.135

Stats. Implemented: ORS 705.141 & 181.534

Proposed Adoptions: 440-007-0200, 440-007-0210, 440-007-
0230, 440-007-0240, 440-007-0250, 440-007-0260, 440-007-0270,
440-007-0275, 440-007-0280, 440-007-0285, 440-007-0290, 440-
007-0300

Last Date for Comment: 5-27-08, 5 p.m.

Summary: The proposed rules establish procedures and processes
for the Department of Consumer and Business Services (DCBS) to
perform criminal records checks and use the information obtained to
evaluate the fitness of: current employees seeking to change jobs,
applicants applying for employment with the department, or volun-
teers, contractors and vendors seeking to provide services to the
department (collectively, “applicant”). The rules require applicants
to provide personal information to facilitate criminal records checks
and establish procedures to keep criminal history information con-
fidential. The rules specify the crimes that DCBS will consider when
making determinations about the fitness of applicants to hold a posi-
tion or provide services within the department and establish proce-
dural rules for challenges to the department’s fitness determinations.

Address questions to Salvador Llerenas, Chief Human Resources
Officer, phone 503-947-7286, fax 503-378-5969 or by e-mail,
Salvador.llerenas @state.or.us.

Proposed rules are available on the DCBS website:
http://www.oregon.gov/DCBS/DIR/rules.shtml or from Kristen
Miller, Rules Coordinator, phone 503-947-7866, fax 503-378-6444;
e-mail Kristen.i.miller @state.or.us
Rules Coordinator: Kristen Miller
Address: Department of Consumer and Business Services, Direc-
tor’s Office, 350 Winter St. NE, PO Box 14480, Salem, OR 97309
Telephone: (503) 947-7866

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Fingerprinting requirement for criminal check of
applicants for insurance license and license renewal.
Date: Time: Location:
5-28-08 2 p.m. 350 Winter St. NE
Conf. Rm. B (basement)
Salem, OR
Hearing Officer: Lewis Littlehales
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Stat. Auth.: ORS 183.534, 705.135 & 731.244
Stats. Implemented: ORS 181.534, 705.141, 744.001, 744.059 &
744.326
Proposed Adoptions: 836-072-0001 to 836-072-0050
Last Date for Comment: 6-9-08
Summary: This rulemaking implements ORS 705.141, which
authorizes the Department of Consumer and Business Services to
require fingerprints of a person applying for issuance or renewal of
a license as an insurance producer, insurance consultant, adjuster, life
settlement provider or life settlement broker, in connection with a
request for a state or nationwide criminal records check.
Rules Coordinator: Sue Munson
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272
Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Proposed rules affecting workers’ compensation
insurance, claims processing, medical treatment, and return-to-
work assistance.
Date:

5-19-08

Location:

Rm. 260 (2nd Flr.)
Labor & Industries Bldg.
350 Winter St. NE
Salem, OR

Time:
9 a.m.

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656

Proposed Adoptions: 436-050-0025

Proposed Amendments: Rules in 436-001, 436-009, 436-010, 436-
015, 436-050, 436-160, 436-030-0003, 436-040-0003, 436-045-
0003, 436-110-0240, 436-110-0320, 436-110-0330

Proposed Repeals: 436-040-0100

Last Date for Comment: 5-22-08

Summary: General changes to OAR chapter 436: The agency
proposes to correct typographical and citation errors, delete dupli-
cate requirements, clarify or relocate some provisions, and stream-
line processes. To the extent that these changes may substantially
affect the meaning of the rules, they are described below.

The agency proposes to amend OAR chapter 436, division 001,
“Procedural Rules Governing Rulemaking and Hearings.” These
proposed rules address: The applicability of the rules; notice of
rulemaking; distribution of exhibits; content of exceptions; stay of
director review; time limits for attorneys to submit statements of
services; and administrative law judge authority to approve settle-
ments and dismiss cases.

The agency proposes to amend OAR chapter 436, division 009,
“Oregon Medical Fee and Payment Rules.” These proposed rules
address: Adoption of updated medical fee schedules and resources
for the payment of health care providers; time frames for refunds of
overpaid medical bills and related appeal rights; compensability of
lumbar artificial disc replacements; electronic data interchange med-
ical reporting requirements; adjustment of the conversion factors for
evaluation/management (increase) and surgery (decrease); reduction
of the maximum allowable fee for brand and generic drugs from 88%
to 83.5% of the average wholesale price; and reduction of the dis-
pensing fee from $8.70 to $2.00.

The agency proposes to amend QAR chapter 436, division 010,
“Medical Services.” These proposed rules address: Treatment and
time-loss authority time limits applicable to several health care
provider types; how the enrollment of a nonsubject worker in an
MCO affects the worker’s maximum number of choices of attend-
ing physician; contraindications to lumbar artificial disc replacement;
and requirements for the worker’s social security number on Form
827.
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The agency proposes to amend OAR chapter 436, division 015,
“Managed Care Organizations” (MCOs). These proposed rules
address: MCO certification requirements relevant to the definition
of the terms “group” (of medical service providers) and “non-qual-
ifying employer”; requirements for MCOs to contract with multiple
insurers; documentation requirements for prospective MCOs (appli-
cants); MCO quarterly data reporting; wording of appeal rights
notices that MCOs must provide to parties that may appeal an MCO’s
decision; appeal time frames; and the process for making complaints
about rule violations.

The agency proposes to amend OAR chapter 436, division 030,
“Claim Closure and Reconsideration,” division 040, ‘“Workers
with Disabilities Program,” and division 045, “Reopened Claims
Program.” These proposed rules: Correct the applicability provi-
sions in rules 030-0003, 040-0003, and 045-0003; and repeal OAR
436-040-0100, “Suspension and Revocation of Authorization to
Issue Guaranty Contracts” (because this rule duplicates OAR 436-
050-0015).

The agency proposes to amend OAR chapter 436, division 050,
“Employer/Insurer Coverage Responsibility.” These proposed
rules address: The definition of “complete records”; service of
penalty orders; the definition of “owner of the private home” to
include any person related by an Oregon registered domestic part-
nership; effect on a guaranty contract of an employer’s cancellation
of coverage; in-state claims processing requirements and allowance
for claims to be “dispatched” from any location, record-keeping,
including record-keeping for supplemental disability benefits;
elimination of the requirement to include workers’ social security
numbers on lists of claims provided to the director when an insurer
or self-insured employer transfers claims to a new processor/location;
that excess insurance coverage may include a deductible endorse-
ment acceptable to the director; time frames for a self-insured munic-
ipality to provide its annual report to the director; notice to the direc-
tor when the self-insured employer changes its operation in a manner
that affects its workers’ compensation claims liability; and in-state
record-keeping, claims processing, auditing procedures, and required
reporting of contact information specific to self-insured employers.

The agency proposes to amend OAR chapter 436-110, ‘“Pre-
ferred Worker Program.” These proposed rules address:
Issuance of Preferred Worker cards to workers determined eligible
before claim closure; and time frames for insurers to request claim
cost reimbursement from the Workers’ Benefit Fund.

The agency proposes to amend OAR chapter 436-160, “Elec-
tronic Data Interchange.” These proposed rules address:
Requirements for trading partner agreements; address reporting
requirements; adding and deleting coverage for non-subject work-
ers; time frames for notice to the director of guaranty contract ter-
minations (correction to ten days from seven days to be consistent
with requirements in OAR 436-050); elimination of the requirement
that insurers submit cancellations of medical bills before resubmit-
ting; and EDI medical reporting requirements.

Address questions to:

Fred Bruyns, Rules Coordinator; phone 503-947-7717; fax 503-
947-7581; e-mail fred.h.bruyns @state.or.us

Proposed rules are available on the Workers” Compensation Divi-
sion’s Web site: http://wcd.oregon.gov/policy/rules/rules.html#
proprules or from WCD Publications, 503-947-7627 or fax 503-947-
7630.

Rules Coordinator: Fred Bruyns
Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717
Department of Corrections
Chapter 291

Rule Caption: Marriages or Domestic Partnership Solemnization
Ceremonies for Inmates in DOC Facilities.
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Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030,
423.075 & 2007 OL, Ch. 99

Proposed Amendments: 291-133-0005 — 291-133-0035
Proposed Repeals: 291-133-0045

Last Date for Comment: 5-26-08

Summary: The amendments are necessary to modify the rules to
comply with HB 2007 (Oregon Family Fairness Act), and permit
inmates who have entered into a domestic partnership to participate
in a solemnization ceremony in a Department of Corrections facil-
1ty.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

ecccccccoe

Rule Caption: Incoming Mail Services for Inmates Incarcerated in
Department of Corrections Facilities.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-131-0025

Last Date for Comment: 5-26-08

Summary: This proposed amendment will permit inmates incar-
cerated in Department of Corrections facilities to receive used books
through the inmate mail system.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

ecccccccoe

Rule Caption: Rules Violations for Prohibited Inmate Conduct.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-105-0015
Last Date for Comment: 5-26-08
Summary: This rule modification is necessary to update and rede-
fine rule violations of prohibited conduct for inmates in Department
of Corrections facilities. The rule violations have been renumbered
to provide consistency for any future revisions.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933
Department of Energy
Chapter 330

Rule Caption: Amend Business Energy Tax Credit (BETC)
Program for Renewable Energy Equipment Manufacturing
Facilities.

Date: Time:
5-29-08 9:30 a.m.

Location:

Oregon Dept. of Energy

625 Marion St. NE

Salem, OR

Hearing Officer: John Kaufman

Stat. Auth.: ORS 469.040(1)(d), 469.185-469.225 & 2008 OL Ch.
29

Stats. Implemented: ORS 469.185-469.225

Proposed Amendments: 330-090-0105, 330-090-0110, 330-090-
0120, 330-090-0130, 330-090-0135, 330-090-0140, 330-090-0150
Last Date for Comment: 6-2-08

Summary: This rulemaking is to implement changes to the Business
Energy Tax Credit Program mandated by Or Laws 2008, Ch. 29
(House Bill 3619), as well as provisions related to renewable ener-
gy equipment manufacturing facilities in Or Laws 2007, Ch. 843
(House Bill 3201) that were not included in the December 2007 and
March 2008 rulemakings due to the complexity of the issue and an
understanding that the 2008 legislative session would not be recon-
sidering these provisions. The proposed rulemaking would:
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* Establish rules for the renewable energy manufacturing facility
eligibility, including but not limited to:

- raising the maximum eligible cost to $40 million;

- establish standards for determining distinct facility characteris-
tics;

- establish criteria to determine certified costs for a renewable
energy resource equipment manufacturing facility when the eco-
nomic and revenue forecasts meet the criteria for economic down-
turn set out in the statute;

- establish criteria to determine when a facility does not possess
the likelihood of success;

- establish the criteria to determine when a facility is not likely to
increase employment in Oregon to a minimum threshold level; and

- establish criteria to estimate whether an applicant is unlikely to
base or expand a facility in Oregon on allowance of the tax credit.

» Make editorial and housekeeping changes to OAR 330-090-0105
to OAR 330-090-0150, as needed.

Rules Coordinator: Kathy Stuttaford
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 378-4128
Department of Environmental Quality
Chapter 340

Rule Caption: Authorizing the Environmental Quality Commis-
sion to implement the Clean Air Act requirements for agriculture in

Oregon.
Date: Time: Location:
5-19-08 6:30 p.m. DEQ HQ, 811 SW 6th Ave.

Portland, OR
Hearing Officer: Staff
Stat. Auth.: ORS 468.020 & 468A.020
Stats. Implemented: ORS 468A.020
Proposed Amendments: 340-200-0030, 340-200-0040, 340-210-
0205, 340-264-0040
Last Date for Comment: 5-23-08, 5 p.m.
Summary: The 2007 Legislature passed SB 235 amending ORS
468A.020, 468A.550 and 561.400. The amendments to ORS
468A.020 allow regulation of air emissions from agriculture to the
extent necessary to comply with the federal Clean Air Act (CAA).
The Oregon Department of Environmental Quality (DEQ) is pro-
posing to align Oregon Administrative Rules (OARs) with ORS
468A.020.

As a result of revisions made to ORS 468A.020 during the 2007
legislative session, it is possible that agricultural sources, such as
confined animal feeding operations (CAFOs) with high emissions,
may be subject to the permitting requirements of the CAA in the
future if their emissions are above federal permitting thresholds.

Other than he potential requirement for permitting, these rule
changes will have minimal impact on agricultural operations in Ore-
gon because no new requirements are directly imposed by this rule-
making. ORS 468A.020 authorizes the Environmental Quality Com-
mission (EQC) to limit emissions from agricultural sources if needed
to meet federal CAA requirements, such as National Ambient Air
Quality Standards (NAAQS), federal air toxic requirements, or
regional haze issues. However, no such requirements are included in
this rulemaking and any such requirements would need to be adopt-
ed by the EQC in future rulemakings.

This rulemaking will also amend Oregon’s State Implementation
Plan.

To submit comments or request additional information, please
contact Jeffrey Stocum at the Department of Environmental Quali-
ty (DEQ), 811 SW 6th Ave., Portland, Oregon, toll free in Oregon
at 800-452-4011 or 503-229-5506, or at or at Stocum.jeffrey @
deq.state.or.us, or by fax 503-229-5675, or visit DEQ’s website:
http://www.deq.state.or.us/news/publicnotices/PN.asp
Rules Coordinator: Larry McAllister
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Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

ecccccccos

Rule Caption: Amend Plant Site Emission Applicability Rule.
Date: Time: Location:
5-22-08 6 p.m. DEQ HQ, 10th Flr.

811 Sixth Ave.

Portland, OR
Hearing Officer: Andrea Curtis
Stat. Auth.: ORS 468.020, 468A.025, 468A.035 & 468A.040
Stats. Implemented: ORS 468.020, 468A.025, 468A.035 &
468A.040
Proposed Amendments: 340-200-0040, 340-222-0020
Last Date for Comment: 5-29-08, 5 p.m.
Summary: DEQ is proposing to amend the applicability rule for
Plant Site Emission Limits (PSELs). The PSEL Rule sets limits on
emissions of specified criteria air pollutants. The primary purpose of
establishing a PSEL is to assure compliance with ambient air qual-
ity standards. A cross-reference error in the rule added two lists of
chemical substances, some of which are not air pollutants, to the sub-
stances regulated by the PSEL rule. The proposed rule revisions will
clarify the PSEL rule by exempting substances regulated by the Acci-
dental Release Prevention Rule and Early Reduction High Risk Pol-
lutant rules. The rule change would be consistent with DEQ’s his-
torical interpretation and implementation of the PSEL program.

The Accidental Release Prevention Rule and Early Reduction
High Risk Pollutant programs are not implemented through the Plant
Site Emission Limit Rule and do not depend on that rule for imple-
mentation. Furthermore, the PSEL rule does not reduce the amount
of these substances that may be emitted from a facility. Therefore,
exempting these substances from the PSEL rule will not affect the
stringency of Oregon’s air quality permitting programs.

These amendments, if adopted, will be submitted to the U.S. Envi-
ronmental Protection Agency (EPA) as a revision to the State Imple-
mentation Plan (SIP), which is a requirement of the Clean Air Act.

To submit comments or request additional information, please
contact Gregg Dahmen at the Department of Environmental Quali-
ty (DEQ), 811 SW Sixth Avenue, Portland, OR 97204-1390, call toll
free in Oregon at 800-452-4011, or (503) 229-5108, or or e-mail to
dahmen.gregg @deq.state.or.us, or by fax (503) 229-5675, or visit
DEQ’s website http://www.deq.state.or.us/news/publicnotices/
PN.asp
Rules Coordinator: Larry McAllister
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

Department of Fish and Wildlife
Chapter 635

Rule Caption: 2009 annual changes to game mammal hunting
regulations, plus 2008 controlled hunt game tag numbers.

Date: Time: Location:
6-6-08 8 a.m. 3406 Cherry Ave NE
Salem, OR

Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Proposed Amendments: Rules in 635-002, 635-045, 635-060, 635-
065, 635-066, 635-067, 635-068, 635-069, 635-070, 635-071, 635-
072, 635-073, 635-075, 635-078, 635-080
Last Date for Comment: 6-6-08
Summary: Establish 2008 controlled hunt tag numbers and/or sea-
son regulations for the hunting of pronghorn antelope, bighorn sheep,
Rocky Mountain goat, deer and elk.

Propose 2009 hunting regulations for game mammals, including
season dates, bag limits, open areas, location of cooperative travel
management areas, and controlled hunting regulations. Propose quo-
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tas for 2009 cougar season and spring bear limited, first-come first-
serve and controlled hunt tag numbers for 2009. These proposals will
be presented in principal to the Oregon Fish and Wildlife Commis-
sion in June 2008 and again for adoption in October 2008.
Rules Coordinator: Casaria Tuttle
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033
Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Amendment of OAR 309-035 allowing the Division
to operate “State Delivered Secured Residential Treatment
Facilities.”
Date:
5-21-08

Location:
DHS Bldg., Rm. 137A
500 Summer St. NE
Salem, OR
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 409.010, 409.050 & 443.450
Stats. Implemented: ORS 443.400 - 443.460 & 443.991(2)
Proposed Amendments: Rules in 309-035
Last Date for Comment: 5-30-08, 5 p.m.
Summary: The Department of Human Services, Addictions & Men-
tal Health Division, is proposing to amend rules in OAR 309-035
“Residential Care Facilities for Mentally or Emotionally Disturbed
Persons” rules to provide that the Division can operate “Secure Res-
idential Treatment Facilities.”
Rules Coordinator: Richard Luthe
Address: 500 Summer St. NE E86 Salem, OR 97301-1118
Telephone: (503) 947-1186
Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Reporting and Investigation of Child Abuse and
Neglect in Children’s Care Program.

Time:
10-11:30 a.m.

Date: Time: Location:
5-28-08 1:30-2:30 p.m. Human Services Bldg.
Rm. 137D

500 Summer St. NE

Salem, OR 97301
Hearing Officer: Jennifer Bittel
Stat. Auth.: ORS 418.005, 418.189 & 409.050
Other Auth.: Federal Child Abuse Prevention & Treatment Act
(CAPTA), P.L. 93-247 (1974, & as amended 1978, 1984, 1988, 1992,
1996, 2003)
Stats. Implemented: ORS 419B.005-419B.050, 418.015, 418.185,
418.205-327,419B.328, 418.702 & 418.747
Proposed Adoptions: 407-045-0900, 407-045-0910, 407-045-
0920, 407-045-0950, 407-045-0960
Proposed Amendments: 407-045-0800, 407-045-0810, 407-045-
0820, 407-045-0830, 407-045-0850, 407-045-0860, 407-045-0870,
407-045-0880, 407-045-0890, 407-045-0930, 407-045-0940, 407-
045-0970, 407-045-0980
Proposed Repeals: 407-045-0800(T), 407-045-0810(T), 407-045-
0820(T), 407-045-0830(T), 407-045-0840(T), 407-045-0850(T),
407-045-0860(T), 407-045-0870(T), 407-045-0880(T), 407-045-
0890(T), 407-045-0900(T), 407-045-0910(T), 407-045-0920(T),
407-045-0930(T), 407-045-0940(T), 407-045-0950(T), 407-045-
0960(T), 407-045-0970(T), 407-045-0980(T)
Last Date for Comment: 5-29-08, 5 p.m.
Summary: These rules govern the reporting and investigation of
reports of child abuse and neglect in Children’s Care Programs
(CCPs). CCPs include Residential Care Agencies, Day Treatment
Programs, Foster Care Agencies, Therapeutic Boarding Schools, and
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Outdoor Youth Programs. These rules establish how child abuse must
be reported, and how those reports will be screened and investigat-
ed by the Department’s Office of Investigations and Training (OIT).
These rules provide for an appeals process for any person substan-
tiated as responsible for the abuse or neglect of a child receiving serv-
ices from a CCP. The permanent adoption of these rules replaces the
temporary rules that became effective on December 3, 2007.

Proposed rules are available on the DHS Website: http://www.ore-
gon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel
Address: 500 Summer St., NE, E-03, Salem, OR 97301
Telephone: (503) 947-5250

Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
5-22-08 1:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.005 & 419B.192

Proposed Amendments: 413-070-0600, 413-070-0620, 413-070-
0625, 413-070-0640

Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-070-0600, 413-070-0620, 413-070-0625, and
413-070-0640 are about the requirements for assessing the child’s
needs when the Department places the child in substitute care to
assure the child’s safety. These rules are being amended to implement
SB 414 (2007) by incorporating the Department’s responsibility to
make diligent efforts to place siblings together when substitute care
is required to manage child safety. These rules are also being amend-
ed to make permanent temporary rule changes from January 1, 2008.
These rules are also being amended to replace old terminology with
new terminology, add cross-references to other rules and laws and
follow standard formatting.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 1:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Other Auth.: SB 414 (2007 OL Ch. 806)

Stats. Implemented: ORS 418.005, 419B.337, 419B.440 &
419B.449

Proposed Amendments: 413-070-0800, 413-070-0810, 413-070-
0830, 413-070-0855, 413-070-0860, 413-070-0870, 413-070-0880
Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-070-0800, 413-070-0810, 413-070-0830, 413-
070-0855, 413-070-0860, 413-070-0870, and 413-070-0880 about
the Department’s responsibilities in arranging frequent contact
between a child or young adult and his or her parents, legal guardians
and siblings are being amended to make permanent temporary rules
amended January 1, 2008. These rules are also being amended to
incorporate the Department’s responsibility to document and track
a child’s and young adult’s visits with his or her parents and siblings
when the child is in substitute care. These rules are also being amend-
ed to replace old terminology with new terminology, add cross-ref-
erences to other rules and laws and follow standard formatting.
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Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 2:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.005, 418.625 & 418.470
Proposed Amendments: 413-090-0010

Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-090-0010 is being amended to implement the
provisions of SB 282, 2007 Or. Laws Ch. 801 by adding relative
caregivers to the group of people who may receive a foster care reim-
bursement, to make permanent a temporary rule amended January
1, 2008, and to implement a cost of living increase to family foster
care and relative care rates that the legislature approved. This rule
is also being amended to replace old terminology with new termi-
nology, add cross-references to other rules and laws and follow stan-
dard formatting.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 2:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.005, 418.625, 418.470

Proposed Amendments: 413-100-0040

Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-100-0040 is being repealed to implement ORS
418.625(3) as amended by SB 282, 2007 Or. Laws Ch 801 which
changed the definition of foster home to include relative caregivers.
This change requires the Department to eliminate language that states
a relative caregiver does not receive a foster care reimbursement if
the child they are caretaking for is not Title IV-E eligible. This rule
has been suspended since January 1, 2008.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 1:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050 & 418.005

Other Auth.: Individuals with Disabilities Education Act, 20 USC
Section 1400 et seq., Family Educational Rights & Privacy Act 20
USC Section 1232¢g

Stats. Implemented: ORS 326.575, 409.050, 418.005, 419B.192,
419B.220 & 419B.343

Proposed Adoptions: 413-100-0900, 413-100-0905, 413-100-
0910, 413-100-0915, 413-100-0920, 413-100-0925, 413-100-0930,
413-100-0935, 413-100-0940
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Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-100-0900, 413-100-0905, 413-100-0910, 413-
100-0915, 413-100-0920, 413-100-0925, 413-100-0930, 413-100-
0935, and 413-100-0940 are being adopted to make permanent tem-
porary rules adopted January 1, 2008, and to describe the activities
required to assure that regular education, special education, pre-
school, and post-secondary education services are provided to a child
or young adult for whom the Child Welfare Program of the Depart-
ment is legally responsible. These rules include policies about school
placement, transportation, GED, Charter Schools, private school,
international study, home schooling, consent for schooling, paying
for education expenses, early education, and post-secondary educa-
tion. These rules also need to be adopted to incorporate state leg-
islative changes in the 2005 and 2007 sessions from HB 3075 (2005)
and SB 414 (2007) Or. Laws Ch. 806 (2007) and the reauthorization
of federal legislation. These rules are being adopted to replace cur-
rent Department Policy I-E.8, “Educational Services” which was not
adopted through the rulemaking process.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 1:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005 & 418.640

Stats. Implemented: ORS 418.005 & 418.635

Proposed Amendments: 413-200-0210, 413-200-0220

Last Date for Comment: 5-23-08, 12 p.m.

Summary: OAR 413-200-0210 about family group homes serving
children and young adults in Child Welfare custody is being amend-
ed to make permanent a temporary rule amended January 1, 2008,
add cross-references to other rules and laws, and follow standard for-
matting. This amendment adds a reference to Child Welfare Policy
II-B.1.1, “Department Responsibilities for Certification and Super-
vision of Relative Caregivers, Foster Parents and Pre-Adoptive Par-
ents”, OAR 413-200-0270 to 413-200-0296.

OAR 413-200-0220 about requirements for family group homes
is being amended to make permanent a temporary rule amended Jan-
uary 1, 2008 to correctly state the Department’s policy about care-
giver to child ratios in homes certified by the Department. This rule
is being corrected to match the four-to-one caregiver to child ratio
in OAR 413-200-0348. OAR 413-200-0220 is also being amended
to correct the definition of one term to match its usage in the fami-
ly group home rules. This rule is also being amended to replace old
terminology with new terminology, add cross-references to other
rules and laws and follow standard formatting.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
5-22-08 1:30 p.m. 500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 409.185, 418.005, 418.015, 419B.015,
419B.015 & 419B.020

Proposed Adoptions: 413-200-0404, 413-200-0409, 413-200-
0414, 413-200-0419, 413-200-0424

Last Date for Comment: 5-23-08, 12 p.m.
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Summary: OAR 413-200-0404, 413-200-0409, 413-200-0414, 413-
200-0419, and 413-200-0424 about the responsibilities of screeners
in Child Protective Services, the child’s assigned caseworker, and
certifiers in the Child Welfare program during the screening and
assessment of a report of abuse or neglect in the home of a certified
foster parent or relative caregiver approved by the Department are
being adopted. These rules are being adopted to make permanent
temporary rules adopted January 1, 2008 and to implement SB 412
(2007) which amended ORS 419B.015. These rules are being adopt-
ed to replace the Department’s Child Welfare Policy 1-B.2.2.3,
“Assessment of Abuse Allegations in Family Foster Care, Family
Group Homes and Family Shelter Homes”, which was not adopted
through the public rulemaking process.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance, med-
ical assistance or food stamp clients.

Date: Time: Location:
5-23-08 10 a.m. 500 Summer St. NE, Rm. 254
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 410.070, 411.060, 411.070, 411.598,
411.600, 411.700, 411.710, 411.816, 412.006, 412.009. 412.014,
412.049, 414.042, 417.345 & 417.346

Other Auth.: 42 U.S.C. § 1396a and 1396r-5; Section 1634(b) and
1902(a)(10)(A)([1)(XIID) of the Social Security Act; The Deficit
Reduction Act of 2005, Pub. L. No. 109-171, 120 Stat. 4, Section
6012 (Feb. 8, 2006); Public Law 105-285 Sec. 415; Section 525 of
Title V of Division G of Public Law 110-161 “The Consolidated
Appropriations Act, 2008” and Section 1244 of Public Law 110-181,
National Defense Authorization Act for Fiscal Year 2008; 20 CFR
404.1051; 20 CFR 416.1110; 20 CFR 416.1160; 42 CFR 435.137
and 435.608; 45 CFR 400.23 and 400.54; Oregon Medicaid/State
Children’s Health Insurance Program (SCHIP) Health Insurance
Flexibility and Accountability (HIFA) Section 1115 Demonstration;
Medically Involved Children’s 1915(c) Waiver; SSA POMS SI
00820.005, ST 01130.430, ST 01320.500, and SI 0130.115; State
Medicaid Manual, Chapter III, Section 3258.9B; Senior Farmer’s
Market Nutrition Program, Fiscal Year 2007 State Plan; State Plan
Under Title XIX of the Social Security Act Medical Assistance Pro-
gram; State Plan Transmittal Number 07-012

Stats. Implemented: ORS 183.417, 409.050, 410.070, 411.060,
411.070, 411.095, 411.117, 411.598, 411.600, 411.700, 411.708,
411.710, 411.816, 412.006, 412.009, 412.014, 412.049, 412.069,
414.025, 414.042, 417.345, 417.346, 417.348 & 1999 OL Ch. 859,
2003 OL Ch. 710 & 735

Proposed Adoptions: 461-135-1125, 461-145-0261, 461-160-
0551

Proposed Amendments: 461-001-0000, 461-025-0310, 461-025-
0311, 461-025-0375, 461-110-0410, 461-110-0530, 461-115-0030,
461-115-0050, 461-115-0651, 461-120-0120, 461-120-0125, 461-
120-0330, 461-120-0510, 461-130-0325, 461-135-0010, 461-135-
0082, 461-135-0400, 461-135-0570, 461-135-0750, 461-135-0780,
461-135-0900, 461-135-1102, 461-135-1110, 461-135-1175, 461-
140-0010, 461-140-0040, 461-140-0220, 461-140-0242, 461-145-
0020, 461-145-0022, 461-145-0080, 461-145-0090, 461-145-0310,
461-145-0490, 461-145-0510, 461-145-0560, 461-145-0582, 461-
155-0180, 461-155-0235, 461-155-0250, 461-155-0270, 461-155-
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0500, 461-160-0010, 461-160-0550, 461-160-0620, 461-160-0800,
461-165-0190, 461-175-0200, 461-180-0040

Proposed Repeals: 461-135-0811, 461-155-0650, 461-155-0690,
461-160-0810, 461-160-0820, 461-160-0850

Last Date for Comment: 5-29-08, 5 p.m.

Summary: OAR 461-001-0000 about the defined terms used in
OAR Chapter 461 in the Department’s public assistance, medical and
food stamp programs is being amended to state how the term “ini-
tial month” is used in the General Assistance (GA), General Assis-
tance Medical (GAM), Oregon Supplemental Income Program
(OSIP) and Oregon Supplemental Income Program Medical
(OSIPM) programs when calculating a disqualifying transfer of
assets in OAR 461-140-0296.

OAR 461-025-0310 about hearing requests in the Department’s
public assistance, medical and food stamp programs and 461-025-
0311 about continuing benefits pending a hearing in the Depart-
ment’s public assistance, medical and food stamp programs are being
amended to comply with federal regulations by restating the Depart-
ment’s policy regarding when clients in the Refugee Assistance
(REF) and Refugee Assistance Medical (REFM) are entitled to a
hearing and entitled to continuing benefits pending a hearing.

OAR 461-025-0375 about the timeliness and effective date of final
orders in contested cases involving the Department’s public assis-
tance, medical and food stamp programs is being amended to restate
the Department’s policy regarding the timeliness and effective dates
of final orders. This rule is also being amended to replace old ter-
minology with new terminology, add cross-references to other rules
and laws and follow standard formatting.

OAR 461-110-0410 about filing groups in the Department’s Ore-
gon Supplemental Income Program (OSIP), Oregon Supplemental
Income Program Medical (OSIPM) and Qualified Medicare Bene-
ficiaries, (QMB)

programs is being amended to comply with federal Medicaid
guidelines in the Social Security Administration’s Program Opera-
tion Manual System SI 00501.010 by restating the Department’s pol-
icy on who must be included in the filing group in the OSIP, OSIPM
and QMB programs. Previously in the OSIP and OSIPM programs
for applicants under the age of 18 in a standard living arrangement
the filing group consisted of each parent in the household group, and
for applicants age 18 and older the filing group consisted of the appli-
cant and the spouse of the applicant. In the QMB program, in a stan-
dard and nonstandard living arrangement, the filing group consist-
ed of the applicant and the spouse of the applicant, and children
(under age 21) if the applicant chose to include them in the filing
group, and for applicants under age 21 who were not assumed eli-
gible, the filing group included the parents of the applicants. The rule
is being amended to change the filing group composition by remov-
ing the reference to the age of the applicant in the OSIP and OSIPM
programs and replacing it with the term “child” as defined in OAR
461-001-0000, and by removing the reference to the age of the child
in the QMB program. The definition of a child (as per 461-001-0000)
includes applicants under the age of 18, or under the age of 22 and
attending full time secondary, post secondary or vocational-techni-
cal training designed to prepare the applicant for employment.

OAR 461-110-0530 about the financial group in the Department’s
public assistance, medical and food stamp programs is being amend-
ed to restate the Department’s policy regarding financial group com-
position in the Oregon Supplemental Income Program (OSIP) and
Oregon Supplemental Income Program Medical (OSIPM) for non-
standard living situations when there is a community spouse. The
rule change clarifies that the community spouse is not included in any
other eligibility group.

OAR 461-115-0030 about the date of request in the Department’s
public assistance, medical and food stamp programs is being amend-
ed to restate Department policy regarding the date of request for the
Oregon Health Plan (OHP) medical programs. This rule is being
amended by removing the statement that a new date of request is
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established if the completed OHP application is received by the
department more than 30 days after the original date of request.

OAR 461-115-0050 about when an application must be filed in the
Department’s public assistance, medical and food stamp programs
is being amended to make permanent a temporary rule amended Jan-
uary 28, 2008 and to restate the Department’s requirements related
to applying for the Oregon Health Plan standard (OHP-OPU). This
rule is being amended to require completion of an application in
order to be considered for the OHP-OPU medical program. Currently
OHP Standard program applicants whose children or spouse are
already receiving medical benefits from the Department of Human
Services are not required to complete a new application when
requesting OHP Standard benefits for themselves. The rule is being
amended to require completion of the “OHP Standard Reservation
List Application - OHP Application” (OHP 7210R) in order to be
considered for OHP Standard. The OHP 7210R will be mailed to
individuals on the OHP Standard Reservation List. Depending upon
their placement on the list and the funds available for new enrollees,
individuals with a reservation may be mailed an OHP 7210R.
Requesters who are mailed the OHP 7210R may be considered for
the OHP Standard program.

OAR 461-115-0651 about required verification in the food stamp
program is being amended to correctly state the Department’s poli-
cy on required verification. This amendment removes the require-
ment to verify Oregon residency, and requires all countable income
to be verified for reported changes for cases in the change reporting
system and at recertification for all food stamp cases. The amend-
ment also corrects the policy for cases using the simplified report-
ing system by specifying that food stamp cases in which every mem-
ber is elderly or disabled and has no earned income are not required
to verify income in the sixth month of the certification period.

OAR 461-120-0120 about the alien status requirements in the
(REF) Refugee Cash Assistance and (REFM) Refugee Medical
Assistance programs; OAR 461-120-0125 about the alien status
requirements in the public assistance, medical and food stamp pro-
grams other than Refugee Assistance (REF) and Refugee Assistance
Medical (REFM); OAR 461-135-0082 about eligibility for Refugee
Case Services, and 461-135-0900 about specific requirements for the
Refugee Assistance (REF) and Refugee Assistance Medical (REFM)
programs are being amended to make permanent temporary rules
amended January 30, and February 22, 2008; to comply with Sec-
tion 1244 of Public Law 110-181, National Defense Authorization
Act for Fiscal Year 2008 by changing the eligibility period for Iraqi
and Afghan special immigrants for REF, REFM, Employment- or
Education-Related Day Care (ERDC), Temporary Aid for Needy
Families (TANF), Medical benefits, and food stamp benefits and
services. This rule is also being amended to replace old terminolo-
gy with new terminology, add cross-references to other rules and
laws and follow standard formatting.

OAR 461-120-0330 about the requirement to pursue asset in the
Department’s public assistance and medical programs is being
amended to comply with 42 CFR 608 by adding an exception to the
requirement to pursue assets when the client can show good cause.

OAR 461-120-0510 about the age requirements for clients to
receive benefits in the Department’s public assistance, medical and
food stamp programs is being amended to restate the Department’s
age requirements to receive benefits in the Oregon Supplemental
Income Program (OSIP) and Oregon Supplemental Income Program
Medical (OSIPM) programs and make the Department’s rule con-
sistent with agency practice by stating that clients under the age of
18 can receive OSIPM-AD even if they do not have SSI. This rule
is also being amended to make the Department’s rule consistent with
agency practice by removing references to Oregon Food Stamp
Employment Transition Program, (OFSET). This rule is also being
amended to replace old terminology with new terminology, add
cross-references to other rules and laws and follow standard for-
matting.
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OAR 461-130-0325 about participation requirements in the Food
Stamp, Refugee Assistance (REF) and Temporary Aid to Needy
Families (TANF) programs is being amended to clarify that in the
Food Stamp program, the job quit provisions do not apply when an
employer reduces work hours.

OAR 461-135-0010 about assumed eligibility for medical pro-
grams is being amended to restate the Department’s policy regard-
ing individuals who are assumed eligible for the Department’s Ore-
gon Supplemental Income Program Medical (OSIPM) program. This
rule is being amended to provide that individuals who receive SSI
or are deemed eligible for SSI under Section 1619(a) or (b) of the
Social Security Act are not assumed eligible for Medicaid if the indi-
vidual is married and the couple’s combined resources cause the
client’s countable resources to exceed the resource limit using the
calculation in OAR 461-160-0580. This rule is also being amended
to replace old terminology with new terminology, add cross-refer-
ences to other rules and laws and follow standard formatting.

OAR 461-135-0400 about specific requirements in the Employ-
ment- or Education-Related Day Care (ERDC) program and OAR
461-165-0190 about payments for child care in the ERDC, Job
Opportunity and Basic Skills (JOBS), OFSET and Temporary Aid for
Needy Families (TANF) programs are being amended to make the
Department’s rules consistent with agency practice by removing ref-
erence to Oregon Food Stamp Employment Transition Program
(OFSET) Child Care and OAR 461-001-0020 because OFSET Child
Care funding was made obsolete in October of 2005.

OAR 461-135-0570 about the eligibility of students in the Food
Stamp program is being amended to restate the Department’s poli-
cy on eligibility for higher education students who live in a dormi-
tory or other living situation with meal plans by treating all students
who have meal plans similarly.

OAR 461-135-0750 about the eligibility for individuals in long-
term care or waivered services in the Oregon Supplemental Income
Program (OSIPM) is being amended to clarify current policy regard-
ing eligibility for OSIPM for individuals receiving long-term care or
waivered services. Additionally, the rule is being amended to add
OSIPM eligibility for certain children who meet the service eligi-
bility standards for the Medically Involved Children’s Waiver, and
certain individuals residing in a community-based setting covered by
the Independent Choices Program. This rule is being amended to
implement the requirements of HB 2406 (2007) and the Medically
Involved Children’s Waiver. This rule is also being amended to make
permanent a temporary rule amended April 7, 2008. This rule is also
being amended to replace old terminology with new terminology,
add cross-references to other rules and laws and follow standard for-
matting.

OAR 461-135-0780 about eligibility for Oregon Supplemental
Income Program Medical (OSIPM) program for clients who are eli-
gible under the Pickle Amendment is being amended to clarify and
correct the eligibility calculation. This amendment to this rule pro-
vides that after the client’s current social security benefit amount is
multiplied by the decimal in the rule, the result must be rounded
down to the next whole dollar amount. This amendment to this rule
also provides that adjusted earned income (after earned income
deductions) and not countable earned income (gross before deduc-
tions) is used in the calculation. This amendment to this rule also pro-
vides that the income standard to be used is the Supplemental Secu-
rity Income (SSI) standard, rather than the OSIP standard. This rule
is also being amended to replace old terminology with new termi-
nology, add cross-references to other rules and laws and follow stan-
dard formatting.

OAR 461-135-0811 regarding Oregon Supplemental Income Pro-
gram Medical (OSIPM, aid to the elderly and people with disabili-
ties) for disabled widows/widowers who lost their SSI because the
actuarial reduction for people under the age of 60 increased their
widow/widower’s benefits and resulted in terminating the SSI, is
being repealed.
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OAR 461-135-1102 about the effective dates for the OHP-OPU
(usually referred to as OHP Standard) is being amended to make per-
manent a temporary rule amended January 28, 2008 and to state that
the program is open to new applicants who qualify under OAR 461-
135-1125 (the reservation list process). OHP Standard has been
closed to some new enrollees since June 30, 2004.

OAR 461-135-1110 about eligible and ineligible students in the
OHP-OPU program (Oregon Health Plan coverage for adults who
qualify under the 100 percent income standard) is being amended to
update the expected contribution level that makes some students inel-
igible for OHP. OHP Standard eligibility for full time higher edu-
cation students includes a provision that the OHP Standard applicant
must be eligible for a Pell Grant or have a Pell Grant Expected Fam-
ily Contribution (EFC) less than the federal maximum established by
the U.S. Department of Education. This rule is being amended to
show the federal maximum for the 2008-2009 school year. The EFC
maximum amount for an OHP Standard applicant must be less than
$4,042 for the 2008-2009 school year, a decrease from the 2007-2008
school year maximum of $4,111.

OAR 461-135-1125 about the reservation list and eligibility for the
OPU category of the Oregon Health plan (OHP-OPU or OHP Stan-
dard) is being adopted in order to make permanent a temporary rule
adopted January 28, 2008 and later amended, and to reopen OHP-
OPU to a limited number of new applicants, by specifying the
Department’s procedures for placing individuals on and selecting
individuals from a reservation list. A reservation is a list of individ-
uals who may be considered for the OHP-OPU program as a new
applicant at such times as the Department determines that new appli-
cants may be added to the program. The list would be used to man-
age enrollment of new applicants into the program within the limits
of program authority and funding.

OAR 461-135-1175 about the Department’s Senior Farm Direct
Nutrition Program (SFDNP) is being amended to comply with clar-
ifications received from the United States Department of Agriculture,
Food and Nutrition Service by restating the eligibility criteria for
SFDNP. OAR 461-135-1175 is being amended to provide that in
order to be eligible for SFDNP, the Department must receive the
client’s letter of interest no later than September 30 of any given year.

OAR 461-140-0010 about the availability of assets in the Depart-
ment’s public assistance, medical and food stamp programs is being
amended to restate the Department’s policy regarding when an asset
may be excluded by specifying that an excluded asset remains
excluded only while being used in the manner consistent with the
rule that provided the exclusion.

OAR 461-140-0040 about the availability of income in the Depart-
ment’s public assistance, medical and food stamp programs is being
amended to resolve an inconsistency in the Department’s rule and
make the Department’s rule consistent with the Department’s poli-
cy manual and practice by adding QMB to this list of programs
where moneys withheld from or returned to the source of the income
to repay an overpayment from that source are countable, even if the
client does not receive the income.

OAR 461-140-0220 about determining whether a transfer of an
asset is disqualifying in the Department’s public assistance, medical
and food stamp programs is being amended to restate the Depart-
ment’s policy on which transfers are disqualifying by adding a cross-
reference to OAR 461-145-0390 about personal belongings. This rule
is also being amended to replace old terminology with new termi-
nology, add cross-references to other rules and laws and follow stan-
dard formatting.

OAR 461-140-0242 about disqualifying transfers of assets in the
General Assistance (GA), General Assistance Medical (GAM), Ore-
gon Supplemental Income Program (OSIP), and Oregon Supple-
mental Income Program Medical (OSIPM) programs is being
amended to change the definition of a child for the purposes of deter-
mining whether a transfer of assets is disqualifying in the GA, GAM,
OSIP and OSIPM programs. Previously, the definition included a
step child. The rule is being amended so that the definition only
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includes natural or adoptive children under age 21, or children of any
age who have been determined to meet the Department’s blindness
or disability criteria. This rule is also being amended to clarify cur-
rent policy regarding transfers to children who meet Social Securi-
ty Administration criteria for blindness or disability and to clarify that
the definition of “child” in OAR 461-001-0000 does not apply to this
rule.

OAR 461-145-0020 and OAR 461-145-0022 provide for the treat-
ment of annuities in all Department programs. The rules are being
amended for the Oregon Supplemental Income Program (OSIP —
assistance to the elderly and persons with disabilities), OSIP-Med-
ical (OSIPM), and Qualified Medicare Beneficiary (QMB) pro-
grams, to state that when monthly payments from annuities are
counted as unearned income, the income is attributed to the payee.
These rules are also being amended to state that qualifying annuities
must be actuarially sound by paying out over a period of time with-
in three months of the actuarial life expectancy of the annuitant. The
current version of these rules attributes the unearned income to the
annuitant, and states that the annuity must pay out “within” the actu-
arial life expectancy of the annuitant. In addition, OAR 461-145-
0022 is being amended to restate the Department’s policy on how to
treat annuities purchased before January 1, 2006.

OAR 461-145-0080 is being amended to clarify how child sup-
port and cash medical support is counted for on-going eligibility and
benefit determination for TANF clients in the State Family Pre-
SSI/SSDI Program (SFPSS) and for TANF clients for whom depri-
vation is based on the unemployment or underemployment of both
parents.

OAR 461-145-0090 about the consideration of income from dis-
ability insurance benefits in the Department’s public assistance, med-
ical and food stamp programs is being amended to align the policy
with federal law as provided in 20 CFR 416.1110, 20 CFR 404.1051
and POMS SI 00820.005 by stating how disability payments are
treated in the Oregon Supplemental Income Program (OSIP), Ore-
gon Supplemental Income Program Medical (OSIPM), and Quali-
fied Medicare Beneficiaries, (QMB) programs. This rule is being
amended to state that for OSIP, OSIPM, and QMB, disability insur-
ance payments can be counted as earned income if the income is
received within six months of stopping work and the employer has
contributed to the insurance.

OAR 461-145-0261 about the treatment of Individual Develop-
ment Accounts in the Department’s public assistance, medical and
food stamp programs is being adopted to state the Department’s pol-
icy on the treatment of Individual Development Accounts.

OAR 461-145-0310 is about the treatment of life estates in real
property in the Department’s public assistance, medical and food
stamp programs. This rule is being amended to clarify the Depart-
ment’s policy and make the Department’s policy consistent with the
Department’s practice regarding the treatment of life estates in the
Oregon Supplemental Income Program (OSIP), Oregon Supple-
mental Income Program Medical (OSIPM), and Qualified Medicare
Beneficiary (QMB) programs. OAR 461-145-0310 is being amend-
ed to clarify the treatment of life estates that are not disqualifying in
the OSIP, OSIPM, and QMB programs. The rule is also being
amended to specify the circumstances under which the value of a life
estate may be considered unavailable. For the QMB program only,
the rule is being amended to reflect current policy regarding the
transfer of assets for less than fair market value. QMB is being
removed from the programs affected by transfers for less than fair
market value.

OARs 461-145-0490 about the treatment of Social Security ben-
efits in the Department’s public assistance, medical and food stamp
programs and OAR 461-145-0510 about the treatment of SSI in the
Department’s public assistance, medical and food stamp programs
are being amended to make the Department’s policy consistent with
its practice and consistent with federal policy by adding Qualified
Medicare Beneficiaries (QMB) to the programs for which SSI and
SSB lump-sum payments are not counted for a nine-month time-
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frame. QMB was inadvertently left out of the section of rule that
directed the exclusion.

OAR 461-145-0560 is about the treatment reimbursements from
the Federal Uniform Relocation Assistance Act and the Real Prop-
erty Acquisition Policies Act of 1970 in the Department’s public
assistance, medical and food stamp programs. This rule is being
amended to restate the Department’s policy regarding the treatment
reimbursements from the Federal Uniform Relocation Assistance Act
and the Real Property Acquisition Policies Act of 1970. This rule is
also being amended to replace old terminology with new terminol-
ogy, add cross-references to other rules and laws and follow standard
formatting.

OAR 461-145-0582 is about the treatment of victims’ assistance
payments in the Department’s public assistance, medical and food
stamp programs. This rule is being amended to restate the Depart-
ment’s policy for treatment of certain victim assistance programs in
the General Assistance (GA) and General Assistance Medical
(GAM) programs. This rule is also being amended to replace old ter-
minology with new terminology, add cross-references to other rules
and laws and follow standard formatting.

OAR 461-155-0180 is about the poverty related income standards
for the Department’s programs that use a monthly income standard
based on the federal poverty level and OAR 461-155-0235 is about
the premium standards for the Oregon Health Plan standard (OHP-
OPU). These rules are being amended to reflect the annual increase
in the federal poverty guidelines and to make permanent temporary
rules amended January 24, 2008. The Department converts the annu-
al poverty guidelines published in the Federal Register to a month-
ly, rounded amount and uses the result to determine the new income
limits and amount of premium billed for each OHP Standard client
who is required to pay a monthly premium. Some OHP Standard
clients are exempt from the premium requirement.

OAR 461-155-0250 about the income and payment standards in
the Oregon Supplemental Income Program (OSIP) and Oregon Sup-
plemental Income Program Medical (OSIPM) programs is being
amended to provide correct figures related to income limits for the
Employed Persons with Disabilities (EPD) program as a result of
new Federal Poverty Level figures for 2008.

OAR 461-155-0270 about the maintenance standard for room and
board and personal needs for the Oregon Supplemental Income Pro-
gram (OSIP) and Oregon Supplemental Income Program Medical
(OSIPM) program is being amended to restate the Department’s pol-
icy regarding the maintenance standard and make the Department’s
policy consistent with agency practice by adding the room and board
standard and personal needs standard for children under the age 18.
This rule is also being amended to replace old terminology with new
terminology, add cross-references to other rules and laws and follow
standard formatting.

OAR 461-155-0500 is the overview rule about special needs pay-
ments in the General Assistance (GA), General Assistance Medical
(GAM), Medical Assistance Assumed (MAA), Medical Assistance
to Families (MAF), Oregon Supplemental Income Program (OSIP),
Oregon Supplemental Income Program Medical (OSIPM), Refugee
Assistance (REF), Refugee Assistance Medical (REFM), and Tem-
porary Aid for Needy Families (TANF) programs. This rule is being
amended to delete references to the special needs covered by the
repealed rules (OAR 461-155-0650 and OAR 461-155-0690). This
rule is also being amended to replace old terminology with new ter-
minology, add cross-references to other rules and laws and follow
standard formatting.

OAR 461-155-0650 and OAR 461-155-0690 are about the Ore-
gon Supplemental Income Program (OSIP, aid to the elderly and peo-
ple with disabilities), OSIP-Medical (OSIPM), General Assistance
(currently closed), and GA-Medical (currently closed) programs, and
provide for special needs payments under certain circumstances.
OAR 461-155-0650 provides for payments when a client purchas-
es meals and shelter when the provider offers no other services. OAR
461-155-0690 provides for payments when the client is looking for
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work or has a bona fide job interview. Both of these rules are being
repealed because there are no longer any OSIP, OSIPM, GA, or
GAM clients who meet the circumstances and have these needs, and
who are receiving payments under these rules.

OAR 461-160-0010 about how resources are used to determine
financial eligibility in the Department’s public assistance, medical
and food stamp programs is being amended to align it with federal
policy and state how to treat resources when a child is applying for
benefits by adding provisions that state which assets of an adult may
be deemed available to children. This rule is also being amended to
replace old terminology with new terminology, add cross-references
to other rules and laws and follow standard formatting.

OAR 461-160-0550 about income deductions in the Oregon Sup-
plemental Income Program (OSIP) and Oregon Supplemental
Income Program Medical (OSIPM) for clients who do not receive
SSI, do not receive Title XIX waivered services and who live in the
community is being amended to specify that this rule applies when
there are no children in the household and to clarify deductions and
deeming for adults and children in the OSIP and OSIPM programs.

OAR 461-160-0551 about income deductions in the Oregon Sup-
plemental Income Program (OSIP) and Oregon Supplemental
Income Program Medical (OSIPM) for clients who do not receive
SSI, do not receive Title XIX waivered services and who live in the
community is being adopted to specify that this rule applies when
there are children in the household and to clarify deductions and
deeming for adults and children in the OSIP and OSIPM programs.

OAR 461-160-0620 about income deductions and client liability
for long-term care and waivered services is being amended to make
arequired, annual adjustment to the income protection requirements
for Oregon Supplemental Income Program Medical (OSIPM) pro-
gram, offered to married couples when one spouse remains at home
and the other receives long-term care or community-based waivered
services. The amount of protection is based on the federal poverty
guidelines for a two-person household. This increase will apply to
the minimum income allowance (150 percent of the federal pover-
ty guidelines for a couple) and the monthly housing allowance
amount (30 percent of the minimum income allowance). This rule
is also being amended to correct the term “gross income” to “count-
able income”, because countable income is the term used and defined
in Department rules.

OAR 461-160-0800 is about determining the participant fee in the
Oregon Supplemental Income Program Employed Persons with Dis-
abilities program (OSIP-EPD) and Oregon Supplemental Income
Program Medical Employed Persons with Disabilities program
(OSIPM-EPD). OAR 461-160-0810 is about determining cost share
and room and board payments for OSIPM-EPD clients residing in
a community-based care facility. OAR 461-160-0820 is about deter-
mining cost share for OSIPM-EPD clients residing in a nursing facil-
ity. OAR 461-160-0850 is about determining the post-eligibility pre-
mium for clients in the OSIP-EPD and OSIPM-EPD programs. OAR
461-160-0800 is being amended and OAR 461-160-0810, 461-160-
0820, and 461-160-0850 are being repealed to eliminate the current
cost share/premium calculation for the OSIP-EPD and OSIPM-EPD
programs and create a four-tiered participant fee structure based on
the OSIP-EPD and OSIPM-EPD participant’s combined earned and
unearned income.

OAR 461-175-0200 about notice requirements in the Depart-
ment’s public assistance, medical and food stamp programs is being
amended to include notice requirements to support the Multnomah
County and Deschutes County Pre-natal CAWEM Expansion Pilot
Program. Citizen/Alien Waived Emergent Medical (CAWEM) ben-
efits are limited to emergent medical needs. The Pre-natal CAWEM
Expansion Pilot Program provides pre-natal benefits under an
amendment to Oregon’s State Children’s Health Insurance Program
(SCHIP) to pregnant women who would not otherwise receive pre-
natal medical benefits under CAWEM. Adding the approval notice
situation for pilot participants will allow the Department to notify the
pregnant CAWEM Medicaid recipient that the pre-natal SCHIP
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benefits provided under the pilot will end when the pregnancy ends
and that she will be eligible for CAWEM Medicaid benefits after the
pregnancy ends.

OAR 461-180-0040 about the effective date for changes in spe-
cial and service needs is being amended to clarify the Department’s
policy and make the Department’s policy consistent with the Depart-
ment’s practice regarding effective dates for services and special
needs.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Prenatal coverage for CAWEM women pilot in
Multnomah and Deschutes Counties under SCHIP program.
Date: Time: Location:
5-16-08 10:30 a.m. HSB Bldg. Rm 137C

500 Summer St. NE

Salem, OR
Hearing Officer: Staff
Stat. Auth.: ORS 408.010, 409.050, 409.110 & 414.065
Stats. Implemented: ORS 414.065
Proposed Adoptions: 410-120-0030
Proposed Repeals: 410-120-0030(T)
Last Date for Comment: 5-30-08
Summary: The General Rules Program administrative rules govern
Division of Medical Assistance Programs’ (DMAP) payments for
services provided to clients. Having temporarily adopted 410-120-
0030, with this Notice, DMAP will permanently adopt the rule and
Suspend 410-120-0030 (T) to implement a pilot project in partici-
pating counties, presently Multnomah County and Deschutes
County, providing prenatal care during pregnancy and labor and
delivery services for CAWEM women. Early prenatal care positively
influences healthy outcomes for both mother and child to mitigate
adverse outcomes of high-risk pregnancies and is an accepted stan-
dard of care. Lack of access to prenatal care may result in increased
risk at birth and in infancy for children, and may result in increased
costs of medical care to the state. This pilot will be operated under
an amendment to Oregon’s State Children’s Health Insurance Pro-
gram (SCHIP) plan. Oregon anticipates receiving federal approval
for the pilot project, effective April 1, 2008. Temporary rulemaking
permits the provision of prenatal care and labor and delivery serv-
ices under the pilot project in accordance with that date.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Rule Caption: July 2008 — Telephone call reimbursement (cover-
age may be limited).

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.010, 409.050, 409.065 & 409.110

Stats. Implemented: ORS 414.025 & 414.065

Proposed Amendments: 410-120-1200

Last Date for Comment: 5-30-08

Summary: The General Rules program administrative rules govern
Division of Medical Assistance Programs’ (DMAP) payment for

Oregon Bulletin

services to clients. DMAP will amend 410-120-1200 to show that the
policy regarding telephone calls has not changed but the text will
more clearly reflect that telephone calls may be reimbursed (cover-
age may be limited), as described in program specific rules. Other
text may be revised to improve readability and to take care of nec-
essary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: July 2008 rule revisions.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.010, 409.050, 404.110 & 414.065

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-122-xxxx

Proposed Amendments: 410-122-0020, 410-122-0080, 410-122-
0184, 410-122-0186, 410-122-0202, 410-122-0250, 410-122-0300,
410-122-0320, 410-122-0325, 410-122-0365, 410-122-0400, 410-
122-0475, 410-122-0500, 410-122-0520, 410-122-0540, 410-122-
0660, 410-122-0720

Last Date for Comment: 5-30-08

Summary: The Durable Medical Equipment, Prosthetics, Orthotics
and Supplies (DMEPOS) program administrative rules govern Divi-
sion of Medical Assistance Programs’ (DMAP) payment for servic-
es to clients. DMAP will adopt a new rule to establish conditions of
coverage for Gradient Compression Stockings. DMAP will amend
rules as follows:

410-122-0020, Orders: Adds inclusion criteria for orders by a
nurse practitioner.

410-122-0080, Conditions of Coverage, Limitations, Restrictions
and Exclusions: Clarifies that DMEPOS providers cannot bill for
medical supplies separately while a client is under a home health plan
of care and covered home health services.

410-122-0184, Repairs, Maintenance, Replacement and Delivery:
Clarifies conditions of coverage for maintenance. Coverage is con-
sistent with the Deficit Reduction Act (DRA) of 2005.

410-122-0186, Payment Methodology: For codes A4649 and
E1399, increases the amount that may be billed without prior author-
ization from $50.00 to $150.00. Allows code K0108 to be billed
without prior authorization when $150.00 or less.

410-122-0202, Continuous Positive Airway Pressure (CPAP) Sys-
tem: Rewrites the rule, revises conditions of coverage for adults and
adds inclusion criteria for children.

410-122-0250, Breast Pumps: Adds conditions of coverage for
purchase of a breast pump.

410-122-0300 Light Therapy: Adds bilirubin lab values for pho-
totherapy.

410-122-0320, Manual Wheelchair Base: Removes reference to
the Functional Mobility Evaluation form (DMAP 3125).

410-122-0325, Motorized/Power Wheelchair Base: Corrects
coverage criteria for a Group 3 power wheelchair with single or mul-
tiple power options. Corrects codes that are covered and codes that
are not covered. Adds table of codes to rule. Adds that equipment
must be supplied by a DMEPOS provider that employs a Rehabili-
tation Engineering and Assistive technology Society of North Amer-
ica (RESNA)-certified Assistive Technology Supplier (ATS) or
Assistive Technology Practitioner (ATP) who specializes in wheel-
chairs and who has direct, in-person involvement in the wheelchair
selection for the client.

410-122-0365, Standing and Positioning Aids: Corrects format-
ting problem with the table.
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410-122-0400, Pressure Reducing Support Surfaces: Makes cod-
ification corrections and clarifies documentation requirements for a
completely immobile client requiring Group 1 surface.

410-122-0475, Therapeutic Shoes for Diabetics: Removes delet-
ed codes and adds replacement codes for multiple density inserts.

410-122-0500, Glucose Monitors and Diabetic Supplies: Adds
inclusion criteria for clients with gestational diabetes and children.
Clarifies exclusions of coverage.

410-122-0540, Ostomy Supplies: Colostomy, Illeostomy,
Ureterostomy: Clarifies documentation requirements when a
provider bills for a greater quantity of supplies than generally
allowed in the rule.

410-122-0660, Orthotics and Prosthetics: Adds documentation
requirements, corrects codes requiring prior authorization and cor-
rects codes excluded from coverage.

410-122-0720, Pediatric Wheelchairs: Removes reference to the
Functional Mobility Evaluation form (DMAP 3125). Adds that
power mobility devices and related options and accessories must be
supplied by a DMEPOS provider that employs a Rehabilitation Engi-
neering and Assistive Technology Society of North America
(RESNA)-certified Assistive Technology Supplier (ATS) or Assis-
tive Technology Practitioner (ATP) who specializes in wheelchairs
and who has direct, in-person involvement on the wheelchair selec-
tion for the client. Text will be revised to improve readability and
take care of necessary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: July 2008 revision to clarify text.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-123-1000, 410-123-1260, 410-123-
1540, 410-123-1670

Last Date for Comment: 5-30-08

Summary: The Dental Services program administrative rules gov-
ern Division of Medical Assistance Programs’ (DMAP) payment for
services provided to certain clients. DMAP will amend rules to clar-
ify current policies and procedures to ensure these rules are not open
to interpretation by the provider or outside parties and to help elim-
inate confusion possibly resulting in non-compliance. This will help
facilitate provider compliance with eligibility, service coverage and
limitations and billing requirements. Text may be revised to improve
readability and take care of necessary “housekeeping” corrections.
Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Rule Caption: July 2008 rule revisions.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.010, 409.050, 409.110 & 414.065

Stats. Implemented: ORS 414.010, 414.050, 414.065 & 414.727
Proposed Amendments: 410-125-0000, 410-125-0047, 410-125-
0080, 410-125-0141, 410-125-0220, 410-125-0360, 410-125-0400,
410-125-0600, 410-125-0720
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Last Date for Comment: 5-30-08

Summary: The Hospital Services program administrative rules gov-
ern Division of Medical Assistance Programs’ (DMAP) payment for
services to certain clients. DMAP will amend rules as follows: OAR
410-125-000, to reference General Rules OAR 410-120 for client eli-
gibility information; OAR 410-125-0220, 410125-0360, 410-125-
0400, 410-125-0600 and 410-125-0720, to comply with CMA billing
form name changes; OAR 410-125-0047, to update CMS code ICD-
9 code additions and deletions without intent of coverage changes;
OAR 410-125-0080 to update prior authorization of CPT codes as
required by the Department; and OAR 410-125-0141 to restore cost
of providing direct and indirect medical education to teaching hos-
pitals. Text will be revised to improve readability and take care of
necessary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: July 2008 — Clarify policies and procedures/tech-
nical changes due to CPT code updates.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 404.110, 409.050 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-130-0000, 410-130-0180, 410-130-
0190, 410-130-0200, 410-130-0220, 410-130-0255, 410-130-0610,
410-130-0680

Last Date for Comment: 5-30-08

Summary: The Medical-Surgical Services program administrative
rules govern Division of Medical Assistance Programs’ (DMAP)
payment for services to certain clients. DMAP will amend rules list-
ed above to clarify current policies and procedures to ensure Oregon
Administrative Rules are not open to interpretation by providers or
outside parties and to help eliminate confusion possibly resulting in
non-compliance. Amendments to 410-130-0180, 410-130-0190, 410-
130-0200, 410-130-0220, 410-130-0255, and 410-130-0680 update
CPT code changes, remove prior notification requirements, and make
minor internal operational changes pertaining to reimbursement.
Having temporarily amended 410-130-0610 to reflect the advance-
ment of telemedicine technology and evidence based medicine
research related to the telephonic and e-visit coverage in the HSC and
its practice guidelines. Text may be revised to improve readability
and take care of necessary “ housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Rule Caption: July 2008 revisions to clarify text.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-140-0040, 410-140-0050, 410-140-
0160, 410-140-0260, 410-140-0320, 410-140-0400

Last Date for Comment: 5-30-08

Summary: The Visual Services program administrative rules gov-
ern Division of Medical Assistance Programs’ (DMAP) payment for
services provided to certain clients. DMAP will amend rules to clar-
ify current policies and procedures to ensure these rules are not open
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to interpretation by the provider or outside parties and help to elim-
inate confusion possibly resulting in non-compliance. These amend-
ments will help facilitate provider compliance with eligibility, serv-
ice coverage and limitations, prior authorizations and billing
requirements. Text may be revised to improve readability and take
care of necessary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

Rule Caption: Technical changes to the October 1, 2005 (-07)
Health Services Commission’s Prioritized List of Health Services

Purposes.
Date: Time: Location:
5-16-08 10:30 a.m. Human Services Bldg., Rm. 137C

500 Summer St. NE

Salem, OR
Hearing Officer: Staff
Stat. Auth.: SB 163 (2007), OL 2007, Ch. 798, ORS 409.010 &
409.050
Stats. Implemented: ORS 414.065, 414.727, 414.050, 414.010 &
192.518 - 192.526
Proposed Amendments: 410-141-0520
Last Date for Comment: 5-30-08
Summary: The Oregon Health Plan (OHP — Division 141) admin-
istrative rules govern payment for the Division of Medical Assistance
Programs’ payments for services provided to clients. having tem-
porarily amended 410-141-0520 on April 1, 2008, DMAP will per-
manently amend the rule to reference the additional interim modi-
fications and technical changes effective April 1, 2008 to the biennial
January 1, 2008-December 31, 2009 Prioritized List of Health Ser-
vices effective January 1, 2008. The April 1, 2008 interim modifi-
cations and technical changes include application of 2008 national
code to the HSC lines and HSC guideline refinements.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: July 2008 rule revisions — correct policies and pro-
cedures to comply with Federal requirements.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.010, 409.050, 409.110 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-141-0260, 410-141-0261, 410-141-
0262, 410-141-0263, 410-141-0264, 410-141-0265

Last Date for Comment: 5-30-08

Summary: The Oregon Health Plan (OHP) Managed Care program
administrative rules govern Division of Medical Assistance Pro-
gram’s (DMAP) payment for services to clients. Rules listed above
will be amended to comply with the federal requirements and reso-
lution time frames regarding appeals and access to Administrative
Hearings for clients who are enrolled with Managed Care. Text may
be revised to improve readability and take care of necessary “house-
keeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927
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Rule Caption: July 2008 — Technical and housekeeping changes.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050, 404.440 & 414.065

Other Auth.: Title 19 of the Social Security Act, Title 42 Public
Health of the Code of Federal Regulations, OAR 410-120, 42 USC
1396a(bb), 1396d (United States Code 42, Ch. 7, Sub Ch. 19) & Pub-
lic Law 93-638 Title 25 Sec. 1603

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-146-0200, 410-146-0380, 410-146-
0440

Last Date for Comment: 5-30-08

Summary: The American Indian/Alaska Native Services program
administrative rules govern Division of Medical Assistance Pro-
grams’ (DMAP) payment for services to certain clients. DMAP will
amend 410-146-0200, 410-146-0380 and 410-146-0440 to ensure
that current policies and procedures for AI/AN providers are clear
and accurate. Text will be revised to improve readability and take
care of necessary “housekeeping” corrrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Rule Caption: Technical changes and housekeeping of current
FQHC and RHC rule.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.010, 409.050, 409.065 & 409.110

Stats. Implemented: ORS 414.025 & 414.065

Proposed Amendments: 410-147-0040, 410-147-0080, 410-147-
0125, 410-147-0280, 410-147-0320, 410-147-0340, 410-147-0360,
410-147-0460

Last Date for Comment: 5-30-08

Summary: The Federally Qualified Health Centers and Rural Health
Clinics (FQHC/RHC) program administrative rules govern Division
of Medical Assistance Programs’ (DMAP) payment for services to
certain clients. DMAP will amend the above listed rules to clarify
current policies and procedures for FQHC and RHC providers to
ensure Oregon Administrative Rules (OARs) are current and accu-
rate. Other text may be revised to improve readability and to take
care of necessary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: July 2008 — Clarify policies and procedures/update
CPT codes/Rx Benefit Manager.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050, 404.110 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-148-0060, 410-148-0140

Last Date for Comment: 5-30-08

Summary: The Home Enteral/Parental Nutrition and IV (EPIV) Ser-
vices program administrative rules govern Division of Medical
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Assistance Programs’ (DMAP) payment for services to certain
clients. DM AP will amend 410-148-0060 and 410-148-0140 to clar-
ify current policies and procedures for providers to ensure Oregon
Administrative Rules are not open to interpretation by the provider
or outside parties and to help eliminate confusion possibly resulting
in non-compliance.

These amendments also update the CPT code changes, minor
internal operational changes pertaining to reimbursement, and reflect
upcoming changes in the Pharmacy Benefit Manager. Text may be
revised to improve readability and take care of necessary “house-
keeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccos

Rule Caption: Clarify Pharmaceutical Services rules, semi-annual
update Practitioner Managed Prescription Drug Plan list.

Date: Time: Location:

5-16-08 10:30 a.m. Human Services Bldg.
Rm. 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050 & 414.065

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0021, 410-121-0030, 410-121-
0032, 410-121-0040, 410-121-0157

Last Date for Comment: 5-30-08

Summary: The Pharmaceutical Services Program administrative
rules govern Division of Medical Assistance Programs’ (DMAP)
payments for services provided to certain clients. DMAP will amend
as follows: 410-121-0021: to correct an ORS citation; 410-121-0030:
by adding certain drugs to the PMPDP PDL; 410-121-0032: to
update a suspension related to MMIS transition in the Supplemen-
tal rebates; 410-121-0040: to clarify that DMAP may require prior
authorization for low cost prescriptions; and 410-121-0157: to ref-
erence the updated information regarding participating pharmaceu-
tical companies to the Medicaid Drug Rebate Program, in compli-
ance with federal regulations. Updates include information from
CMS Release #144, dated December 15, 2006, Release #145, dated
March 7, 2007, Release #146, dated June 26, 2007, Release #147,
dated August 15, 2007 and Release #148, dated January 28, 2008.
These revisions are retroactive to the dates specified in the rule. Text
in all rules listed may be revised to improve readability and take care
of necessary “housekeeping” corrections.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Division of Medical
Assistance Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

ecccccccoe

Department of Human Services,

Public Health Division
Chapter 333
Rule Caption: Breast and Cervical Cancer Program.
Date: Time: Location:
5-23-08 10 a.m. 800 NE Oregon St., Rm. 1B

Portland, OR
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Proposed Adoptions: 333-010-0100, 333-010-0105, 333-010-
0110, 333-010-0115, 333-010-0120, 333-010-0125, 333-010-0130,
333-010-0135, 333-010-0140, 333-010-0145, 333-010-0150, 333-
010-0155, 333-010-0160, 333-010-0165, 333-010-0170, 333-010-
0175, 333-010-0180, 333-010-0185, 333-010-0190, 333-010-0195
Last Date for Comment: 5-28-08, 5 p.m.
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Summary: The Department of Human Services, Public Health Divi-
sion is proposing to adopt rules to facilitate administration of the
Breast and Cervical Cancer Program.

Rules Coordinator: Brittany Sande

Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Department of Human Services,
Seniors and People with Disabilities Division
Chapter 411

Rule Caption: Payment Limitations in Community-Based Care
Services.

Date: Time: Location:

5-16-08 2 p.m. Human Services Bldg.
Rm. 137AB
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 410.070

Stats. Implemented: ORS 410.070

Proposed Adoptions: 411-027-0005

Proposed Amendments: 411-027-0025, 411-027-0050, 411-027-
0075, 411-027-0150

Proposed Repeals: 411-027-0200

Proposed Ren. & Amends: 411-027-0000 to 411-027-0020

Last Date for Comment: 5-21-08, 5 p.m.

Summary: The Department of Human Services, Seniors and Peo-
ple with Disabilities Division (SPD) is proposing to update OAR
chapter 411, division 027, relating to payment limitations in com-
munity-based care services, to address housekeeping issues, estab-
lish consistency with other SPD rules, reflect current practice of pay-
ment reimbursement, and clarify references to SPD’s rate schedule.
Rules Coordinator: Christina Hartman

Address: Department of Human Services, Seniors and People with
Disabilities Division, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398

ecccccccoe

Rule Caption: Medically Involved Children’s Program.

Date: Time: Location:

6-16-08 3 p.m. Human Services Bldg.
Rms. 137AB
500 Summer St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 409.050 & 417.345

Other Auth.: HB 2406 (2007)

Stats. Implemented: ORS 430.215, 427.007 & 417.340 - 417.355
Proposed Adoptions: 411-355-0000, 411-355-0010, 411-355-
0020, 411-355-0030, 411-355-0040, 411-355-0050, 411-355-0060,
411-355-0070, 411-355-0080, 411-355-0090, 411-355-0100, 411-
355-0110, 411-355-0120

Last Date for Comment: 6-20-08, 5 p.m.

Summary: The Department of Human Services, Seniors and Peo-
ple with Disabilities Division (SPD) is proposing to permanently
adopt the temporary rules in OAR chapter 411, division 355 that
implemented the Medically Involved Children’s Program.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Seniors and People with
Disabilities Division, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398

Department of Justice
Chapter 137

Rule Caption: Clarifies requirements for applications for services
and time lines and criteria for late hearing requests.
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Stat. Auth.: ORS 25.020, 107.108 & 180.345

Stats. Implemented: ORS 25.020, 25.080, 25.140, 25.164, 25.381,
107.108, 180.345 & 183.415

Proposed Amendments: 137-055-1060, 137-055-1070, 137-055-
2160, 137-055-5110

Last Date for Comment: 6-20-08, 5 p.m.

Summary: OAR 137-055-1060 is being amended to remove the
word “enforcement,” to remove a reference to a supplemental form
and to clarify that the notice described in section (3) will be provided.

OAR 137-055-1070 is being amended to add a clarification that
arequest for services in an order must be signed. If the request is not
signed, an application for services will be sent to a party. The party
must sign and return the application for services to continue. The rule
is also being amended to clarify that income withholding will be pro-
vided without an application if a party requests it pursuant to ORS
25.381(2)(a).

OAR 137-055-2160 is being amended to clarify that a request for
hearing must be received within the time allowed by law in order to
be considered timely. The rule is also being amended to clarify time
lines when parentage tests have been completed and the alleged
father has been included as the biological father, changing response
times from 14 days to 30 days to request a hearing for support. The
rule is also being amended to clarify that if an alleged father has
requested parentage testing but fails to appear for the testing, an
administrative order is entered for his failure to appear and the party
is given 14 additional days to request a hearing for support, the
request for hearing on support will not be considered late if received
within that time.

OAR 137-055-5110 is being amended to clarify that if a case is
closed because a child attending school has not met certain criteria,
it may be reopened if the child attending school submits the appro-
priate paperwork, including a signed application for services, which
may be a separate document or included as a statement on the com-
pliance forms.

Rules Coordinator: Vicki Tungate
Address: Department of Justice, Division of Child Support, 494
State St., Suite 300, Salem, OR 97301
Telephone: (503) 986-6086
Department of Oregon State Police,
Office of State Fire Marshal
Chapter 837

Rule Caption: Update NFPA standard reference dates and clarify
what a “direct means of egress” is.

Stat. Auth.: ORS 476

Stats. Implemented: ORS 476.030(C)

Proposed Amendments: 837-041-0050

Last Date for Comment: 5-21-08

Summary: The rules changes outdated reference dates of the Ore-
gon Structural Specialty Code and NFPA standards. It also provides
clarification of what an “approved direct means of egress” is in 837-
041-0050(2)(c).

The allowance for windows to be acceptable has been removed
since emergency escape windows are not sufficient exiting for struc-
tures other than single family dwellings.

Rules Coordinator: Pat Carroll

Address: Department of Oregon State Police, Office of State Fire
Marshal, 4760 Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

Department of Oregon State Police,
State Athletic Commission
Chapter 230

Rule Caption: Permanent Mixed Martial Arts Rules: Amending
Definitions, Licensing and Application Rules for all Commission
Sports.
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Date:
5-23-08

Location:
3400 State St., Suite G-750
Salem, OR 97301

Time:
1:30 p.m.

Hearing Officer: Brad Darcy

Stat. Auth.: ORS 463.113, 463.165 & 463.185

Stats. Implemented: ORS 463.015, 463.025, 463.035, 463.037,
463.113, 463.149, 463.165, 163.185, 463.200, 163.500 & 463.185
Proposed Adoptions: 230-020-0195, 230-020-0215, 230-140-
0000, 230-140-0020, 230-140-0030, 230-140-0040

Proposed Amendments: 230-010-0000, 230-010-0005, 230-020-
0010, 230-020-0030, 230-020-0040, 230-020-0060, 230-020-0070,
230-020-0080, 230-020-0090, 230-020-0110, 230-020-0170, 230-
020-0190, 230-020-0200, 230-020-0210, 230-020-0240, 230-020-
0300, 230-020-0310, 230-020-0320, 230-020-0330, 230-020-0405,
230-020-0410, 230-020-0450, 230-020-0470, 230-020-0480
Proposed Repeals: 230-010-0010, 230-010-0016, 230-010-0030,
230-010-0050, 230-020-0005, 230-020-0020, 230-020-0050, 230-
020-0220, 230-020-0230, 230-020-0250, 230-020-0440, 230-140-
0010

Proposed Ren. & Amends: 230-010-0040 to 230-020-0015

Last Date for Comment: 5-23-08

Summary: These proposed changes amend three divisions of the
State Athletic Commission’s (“Commission”) rules to create a divi-
sion that collects all definitions (division 10); reorganizes all of the
licensing and application provisions for all sports into one division
(division 20); and to adopt permanent rules relating to mixed mar-
tial arts events and participants. The rules changes affect promoters,
professional boxers, mixed martial art contestants (amateur and pro-
fessional), seconds, referees, timekeepers, and all others who are or
seek to be licensed by the Commission. The rule changes include
new fees for licensing of amateur and professional mixed martial arts
contestants and a fee reduction for a state-wide promoter’s license.
Rules Coordinator: Loree Fogleman

Address: Department of Oregon State Police, State Athletic Com-
mission, 255 Capitol St. NE, Salem, OR 97310

Telephone: (503) 934-0273

ecccccccos

Rule Caption: Repealing Rules Related to Closed Circuit Telecast.
Stat. Auth.:

Other Auth.: TVKO v. Howland, 336 Or 527 (2003); OL 3003, Ch.
653, Sec. 3

Stats. Implemented: HB 2399 (2003)

Proposed Repeals: 230-050-0000, 230-050-0005

Last Date for Comment: 5-23-08

Summary: This proposal would repeal rules purporting to govern
reporting of closed circuit telecasts of boxing and wrestling events
to facilitate collection of a tax on sales to viewers of those events.
The legislature repealed the tax and the authority for the report
through passage of House Bill 2399 in 2003, and, as a result, the rules
must also be repealed.

Rules Coordinator: Loree Fogleman

Address: Department of Oregon State Police, State Athletic Com-
mission, 255 Capitol St. NE, Salem, OR 97310

Telephone: (503) 934-0273

Rule Caption: Updates Rules on Rulemaking Notice and Adopts
New Model Rules.

Stat. Auth.: ORS 183.335 & 183.341

Stats. Implemented: ORS 183.335, 183.341 & 183.330
Proposed Amendments: 230-001-0000, 230-001-0005, 230-001-
0010

Last Date for Comment: 5-23-08

Summary: Updates rulemaking procedure to clarify that only per-
manent adoption of the rules requires prior notice; adopts 2008 ver-
sion of Attorney General’s Model Rules of Procedure; changes name
of agency to reflect legislative changes.

Rules Coordinator: Loree Fogleman

May 2008: Volume 47, No. 5



NOTICES OF PROPOSED RULEMAKING

Address: Department of Oregon State Police, State Athletic Com-
mission, 255 Capitol St. NE, Salem, OR 97310
Telephone: (503) 934-0273

ecccccccoe

Rule Caption: Repealing Rules Related to Wrestling.

Stat. Auth.:

Stats. Implemented: HB 3581 (2003)

Proposed Repeals: 230-130-0000, 230-130-0005, 230-130-0010,
230-130-0020, 230-130-0030, 230-130-0040, 230-130-0050, 230-
130-0060, 230-130-0070, 230-130-0080, 230-130-0090, 230-130-
0100, 230-130-0110, 230-130-0120, 230-130-0140, 230-130-0150,
230-130-0160, 230-130-0170, 230-130-0180, 230-130-0190, 230-
130-0200, 230-130-0220, 230-130-0230

Last Date for Comment: 5-23-08

Summary: This proposal would repeal rules related to wrestling in
light of legislative repeal of statutes related to wrestling. Rules gov-
erning the promotion of entertainment wrestling are expected to be
moved to a different division by a separate rulemaking proceeding.
Rules Coordinator: Loree Fogleman

Address: Department of Oregon State Police, State Athletic Com-
mission, 255 Capitol St. NE, Salem, OR 97310

Telephone: (503) 934-0273

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Amends Rules Relating to Vehicle Dismantlers.
Date: Time: Location:
5-21-08 1:30 p.m. 355 Capitol St. NE, Rm.122
Salem, OR 97301

Hearing Officer: David Eyerly
Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.140, 819.010,
819.012, 819.014, 819.016, 819.018, 822.125, 822.130, 822.135,
822.137 & 2007 OL Ch. 683
Stats. Implemented: ORS 809.080, 809.110, 819.010, 819.012,
819.014, 819.016, 819.018, 819.030, 819.040, 819.140, 819.220,
803.380, 822.100, 822.105, 822.110, 822.115, 822.120, 822.125,
822.130, 822.133, 822.135, 822.137, 822.140, 822.145, 822.150&
2007 OL Ch. 683
Proposed Amendments: 735-024-0070, 735-024-0080, 735-032-
0020, 735-152-0000, 735-152-0040, 735-152-0050, 735-152-0060
Last Date for Comment: 5-21-08
Summary: This rulemaking is needed to implement legislation
enacted by the 2007 Legislative Assembly. Chapter 683, Oregon
Laws 2007: (1) requires dismantlers to surrender a vehicle’s title,
ownership record or other ownership document to DMV within 30
days of date a vehicle is acquired for dismantling, (2) grants DMV
additional authority to impose sanctions on vehicle dismantlers and
requires DMV to adopt rules establishing appropriate sanctions, and
(3) under the legislative initiative, dismantlers are no longer subject
to the requirements of ORS 819.010.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccos

Rule Caption: Establishes Eligibility Requirements and
Procedures for the Issuance of Veterans’ Recognition Registration
Plates.
Date:

5-21-08

Location:
355 Capitol St. NE, Rm.122
Salem, OR 97301

Time:
1:30 p.m.

Hearing Officer: David Eyerly
Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.535, 805.105,
805.200, 2007 OL Ch. 99
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Stats. Implemented: ORS 803.415, 803.420, 803.530, 803.535,
805.105, 805.200 & 2007 OL Ch.99
Proposed Amendments: 735-040-0040, 735-040-0080, 735-040-
0090, 735-040-0100
Proposed Repeals: 735-040-0050
Last Date for Comment: 5-21-08
Summary: ORS 805.105 requires DMV to establish: (1) General
qualifications for veterans’ groups that wish to become eligible for
veterans’ recognition registration plates; (2) When DMV may cease
to issue veterans’ recognition registration plates; (3) What constitutes
proof of veteran status for the issuance of veterans’ recognition reg-
istration plates, and (4) What constitutes proof that a person is a sur-
viving family member of a person killed in action during an armed
conflict while serving in the Armed Forces of the United States in
order to qualify for special veterans’ recognition registration plates
that include a gold star decal and the words “Gold Star Family.”
These law changes require DMV to amend its special group regis-
tration plate rules to conform to the law changes.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Establishes Procedures and Requirements for the
Issuance of Congressional Medal of Honor Registration Plates.

Date: Time: Location:
5-21-08 1:30 p.m. 355 Capitol St. NE, Rm.122
Salem, OR

Hearing Officer: David Eyerly
Stat. Auth.: ORS 184.616, 184.619, 802.010, 805.103, 805.200,
805.205 & 805.220
Stats. Implemented: ORS 803.420, 803.530, 803.535, 805.103,
805.200, 805.220, 805.240, 805.242, 805.250 & 1987 OL Ch. 25
Proposed Amendments: 735-046-0000, 735-046-0010, 735-046-
0050
Last Date for Comment: 5-21-08
Summary: This rulemaking implements legislation enacted by the
2007 Legislative Assembly which directs DMV to issue custom reg-
istration plates to motor vehicle owners who are qualified Congres-
sional Medal of Honor recipients. These rules define terms and
describe the procedures and requirements for the issuance of custom,
or special, registration plates — sometimes referred to as personal-
ized license plates, add new provisions, and reorganize and clarify
the definitions set out in the rule. Other changes are made for clar-
ity and readability.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171
Rule Caption: Proof of Residency, Limited Vision Driver Permits,
Hardship Permits, Parking Identification Cards — Miscellaneous
Changes.
Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.350, 803.370,
807.050, 807.062, 807.240, 807.252, 807.270, 807.350, 807.368,
811.603, 821.080 & 2008 OL Ch. 1
Stats. Implemented: ORS 802.500, 802.520, 803.200, 803.300,
803.325, 803.350, 803.355, 803.360, 803.370, 807.010, 807.040,
807.045, 807.050, 807.062, 807.240, 807.250, 807.270, 807.355 —
807.368, 807.400, 809.265, 809.380, 809.390, 809.419, 809.421,
811.603, 813.500, 813.602, 821.080, 826.033 & 2008 OL Ch. 1
Proposed Amendments: 735-016-0070, 735-062-0320, 735-064-
0020, 735-080-0060, 735-080-0070
Last Date for Comment: 5-21-08
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Summary: DMV proposes to include the new statutory term “park-
ing identification card” to refer to the identification card DMV issues
without a photograph, and to make the card valid for eight years,
rather than four years.

Other proposed amendments include (1) clarification that while
Oregon Income Tax Returns may be used as proof of residency or
domicile, an Oregon Tax Return for a Nonresident (Form 40N) can-
not; (2) confirmation that a person whose driving privileges are sus-
pended because he or she committed a fraudulent or unlawful act in
applying for or using a driver license, driver permit or identification
card may not be issued a hardship permit; and (3) updates to statu-
tory references and other changes for clarity.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171
Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Readoption of interstate and international agree-
ments and federal vehicle use-tax regulations.
Stat. Auth.: ORS 184.616, 184.619, 823.011, 825.232, 825.555 &
826.007
Stats. Implemented: ORS 803.370(5), 825.490, 825.555, 826.005,
826.007 & 826.033
Proposed Amendments: 740-200-0010, 740-200-0020, 740-200-
0040
Last Date for Comment: 5-21-08
Summary: Many provisions of the International Registration Plan
(IRP) related to commercial vehicle proportional registration have
been revised effective July 1, 2008. It is necessary to amend OAR
740-200-0010 to adopt the revised version of IRP to coincide with
the effective date of the revisions to ensure compliance with, and uni-
formity in application of, the IRP. International Fuel Tax Agreement
(IFTA) and associated material are applicable to Oregon-based motor
carriers who participate in IFTA as a way to report and pay fuel tax
to other jurisdictions. The revision to OAR 740-200-0040 adopts the
most recent version of IFTA and associated material as the proce-
dures and guidelines for Oregon-based IFTA participants to ensure
Oregon remains current with national and international IFTA stan-
dards. 26 CFR Part 41 (Heavy Vehicle Use Tax — HVUT) relates
to federal heavy vehicle taxation. Amendment of OAR 740-200-0020
adopts HVUT and amendments thereto in effect as of January 1,
2008, and ensures Oregon remains current with national commercial
motor vehicle registration standards.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Economic and Community Development Department
Chapter 123

Rule Caption: Amend rules related to ad hoc committees, as well
as clarifying contested case proceedings language.

Stat. Auth.: ORS 285A.075

Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.060, 183.413 - 183.470 &
285C.500

Proposed Amendments: 123-001-0050, 123-001-0300, 123-001-
0500, 123-001-0520, 123-001-0700, 123-001-0725, 123-001-0750
Last Date for Comment: 5-21-08
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Summary: The proposed administrative rule change addresses the
statutory changes implemented in SB 350 (2007 legislature)
regarding the Oregon Economic Development Commission and
advisory committees under it’s charge, as well as making technical
correction regarding the Finance Committee to reflect current prac-
tice. In addition, the proposed rule clarifies the language regarding
contested case proceedings for rejected applications for certain pro-
grams.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

ecccccccos

Rule Caption: Amend rules related to
Development Fund.

Stat. Auth.: ORS 285A.075 & 285A.227(2)
Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.227
Proposed Amendments: 123-009-0060, 123-009-0080, 123-009-
0090

Last Date for Comment: 5-21-08

Summary: The proposed amendments to administrative rule
address the statutory changes implemented in SB 350 (2007 Legis-
lature) regarding the Community Development Fund. The amend-
ments also remove reference to the OECD Commission establishing
initial, biennial targets for allocation of the fund. This proposed
changes is consistent with the statutory direction established in SB
350, to provide the Commission and Department with the flexibili-
ty necessary to implement programs and policies in the most effec-
tive manner possible to advance Oregon’s economy. Furthermore, the
OECD Commission was not bound by these preliminary targets, and
the practice ultimately proved to be an inefficient use of time and
resources.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

ecccccccos

the Community

Rule Caption: Conform the Port Planning and Marketing Fund
(Div. 25) rules to the provisions of SB 350 (2007 legislature).
Stat. Auth.: ORS 285A.075

Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.654-385A.660

Proposed Adoptions: 123-025-0014

Proposed Amendments: 123-025-0010, 123-025-0012, 123-025-
0017, 123-025-0021, 123-025-0023, 123-025-0025, 123-025-0030
Proposed Repeals: 123-025-0015

Last Date for Comment: 5-21-08

Summary: The permanent rule implements the statutory changes
implemented in SB 350 (2007 Legislature) regarding the Port Plan-
ning and Marketing Fund by clarifying a port project and the appli-
cation process, as well as clarifying the definition of a Peer Review
Committee and changing the amount of grant monies eligible for
award. In addition, the proposed changes better define the require-
ments of the funding process.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

ecccccccos

Rule Caption: Conform the Brownsfields rules (Div. 135) rules to
the provisions of SB 350 (2007 Legislature).

Stat. Auth.: ORS 285A.075

Other Auth.: SB 350 (2007)

Stats. Implemented: ORS 285A.185 & 285A.188

Proposed Amendments: 123-135-0020, 123-135-0070

Last Date for Comment: 5-21-08
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Summary: The permanent rule implements the statutory changes
implemented in SB 350 (2007 Legislature) regarding the Browns-
fields by clarifying definition of environmental actions, as well as
changing the limitation of funding to liable parties to 60%.

Rules Coordinator: Janelle Lacefield

Address: Economic and Community Development Department, 775
Summer St. NE, Suite 200, Salem, OR 97301

Telephone: (503) 986-0036

Oregon Department of Aviation
Chapter 738

Rule Caption: Designation Runway 35 as the Preferential Calm
Wind Runway at Aurora State Airport.
Stat. Auth.: ORS 184, 835 & 836
Stats. Implemented: ORS 836.095 & 836.505
Proposed Amendments: 738-050-0020
Last Date for Comment: 5-30-08, 5 p.m.
Summary: Oregon Department of Aviation (ODA) is implementing
recommendations from a noise mitigation study for Aurora State Air-
port (UAO). Since 2002, several recommended measures regarding
aircraft departure/arrival procedures, pilot education measures and
airfield signage were successfully put into action to mitigate noise
impacts on adjacent residential communities. Recently, the study’s
primary recommendation was approved by the Federal Aviation
Administration (FAA). The study concluded the most effective
approach to reducing the noise impact on communities would be to
change UAQO’s preferential runway. On June 5, 2008, ODA will des-
ignate Runway 35 as the preferential calm wind runway.
Rules Coordinator: Jennifer Kellar
Address: 3040 25th Street SE, Salem OR 97302-1125
Telephone: (503) 378-4881

Oregon Department of Education

Chapter 581

Rule Caption: Prescribes requirements for assessment of essential
skills for purposes of determining student eligibility for diploma.
Stat. Auth.: ORS 329.451 & 338.025

Stats. Implemented: ORS 329.045, 329.095, 329.451, 329.485 &
338.115

Proposed Adoptions: 581-022-0615

Last Date for Comment: 5-28-08, 5 p.m.

Summary: Requires school districts and public charter schools to
administer local performance assessments to determine students’ pro-
ficiency in the Essential Skills. Directs Superintendent of Public
Instruction to establish panel to make recommendations about
phasing in essential skills, assessment pathways and achievement
standards.

Rules Coordinator: Paula Merritt

Address: 255 Capital St NE, Salem 97310

Telephone: (503) 947-5746

Rule Caption: Modifies rules relating to standards for elementary
and secondary schools.

Stat. Auth.: ORS 326.051 & 329.075

Stats. Implemented: ORS 329

Proposed Adoptions: 581-021-0500

Proposed Amendments: 581-022-0102, 581-022-0606, 581-022-
0610, 581-022-0612, 581-022-0705, 581-022-0807, 581-022-1020,
581-022-1060, 581-022-1065, 581-022-1111, 581-022-1120, 581-
022-1131, 581-022-1140, 581-022-1210, 581-022-1340, 581-022-
1350, 581-022-1670, 581-022-1710, 581-022-1720, 581-022-1730,
581-022-1920

Proposed Repeals: 581-021-0211, 581-022-0803, 581-022-1110,
581-022-1115, 581-022-1120, 581-022-1930

Proposed Renumberings: 581-022-1735 to 581-054-0007
Proposed Ren. & Amends: 581-022-1732 to 581-045-0586, 581-
011-0085 to 581-022-1622
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Last Date for Comment: 5-28-08, 5 p.m.
Summary: The 2007 Oregon Legislature passed HB 2263 which
revised ORS Chapter 329. This included the abolishment of the Cer-
tificate of Initial Mastery and the Certificate of Advanced Mastery
and other changes. The proposed rulemaking implements these
changes. The proposed rulemaking also clarifies what is part of the
standards for public elementary and secondary schools.
Rules Coordinator: Paula Merritt
Address: 255 Capital St NE, Salem 97310
Telephone: (503) 947-5746
Oregon Health Licensing Agency,
Board of Cosmetology
Chapter 817

Rule Caption: Clarifying practice standards and client records
relating to skin care services and laser hair removal treatments.
Stat. Auth.: ORS 690.165, 690.205
Other Auth.: ORS 676.615
Stats. Implemented: ORS 690.165
Proposed Adoptions: 817-015-0070
Proposed Amendments: 817-010-0065, 817-015-0050, 817-015-
0065
Last Date for Comment: 5-21-08
Summary: Rules streamline and clarify requirements and standards
for use of manual or mechanical devices and equipment in the per-
formance of services, specify documentation requirements, includ-
ing new client records related to laser treatments, and adherence to
the American National Standards for Safe Use of Lasers (ANSI) in
performing laser skin care services. Rule amendments clarify ambi-
guity and resolve practice conflicts stemming from the March 2006
rule filing.
Rules Coordinator: Patricia C. Allbritton
Address: Oregon Health Licensing Agency, Board of Cosmotology,
700 Summer St. NE, Ste. 320, Salem, OR 97301-1287
Telephone: (503) 373-2088

Oregon Liquor Control Commission

Chapter 845

Rule Caption: Amend two advertising rules to allow modern sign-

ing and display practices in retail liquor stores.

Time: Location:

10 am.—-12 pm. 9079 SE McLoughlin Blvd.
Portland, OR

Hearing Officer: Jennifer Huntsman

Stat. Auth.: ORS 471, including 471.030, 471.730(1) & (5) &

471.750

Stats. Implemented: ORS 471.750(2)

Proposed Amendments: 845-015-0175, 845-015-0177

Last Date for Comment: 6-17-08

Summary: OAR 845-015-0177 Specific Requirements for Signs and

Displays in a Retail Liquor Store: This rule describes the Commis-

sion’s specific requirements governing signs and displays in retail

liquor stores. The Commission accepted a petition from Southern

Wine/Spirits West and Diageo requesting amendment of the rule to

both add and delete language which would then allow modern sign-

ing and display practices, including the use of electronics and digi-

tal displays, in retail liquor stores.

OAR 845-015-0175 General Requirements for Advertising in a
Retail Liquor Store: This rule regulates the sorts of advertising that
are allowed in retail liquor stores. Because this rule and the rule being
petitioned cross-reference each other and both rules contain language
regarding signs and displays in retail liquor stores the Commission
initiated rulemaking for this rule when it accepted the petition to
amend OAR 845-015-0177.

Rules Coordinator: Jennifer Huntsman

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004
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Oregon Public Employees Retirement System
Chapter 459

Rule Caption: Modifies effective date of ORP election and pro-
vides for transfer of all accounts to ORP.

Date: Time: Location:

5-27-08 2 p.m. PERS HQ
11410 SW 68th Pkwy
Tigard, OR

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650 & 238A.450

Stats. Implemented: ORS 243.800

Proposed Amendments: 459-005-0310

Last Date for Comment: 7-1-08

Summary: The rule modifications clarify the effective date of an
employee’s election to participate in the Oregon University System
Optional Retirement Plan (ORP) is the first of the month following
six months of employment. They also clarify the definitions of the
accounts subject to transfer to the ORP. The modifications establish
that a member’s request to transfer an account to the ORP pursuant
to ORS 243.800(6) will be considered a request to transfer all
accounts the member has in PERS to the ORP and administered as
such by PERS.

Rules Coordinator: Daniel Rivas

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281

Telephone: (503) 603-7713

ecccccccos

Rule Caption: Conform rollovers rules to federal requirements.

Date: Time: Location:

5-27-08 2 p.m. PERS HQ
11410 SW 68th Pkwy
Tigard, OR

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650, 238A.450 & 243.470

Stats. Implemented: ORS 238.005-238.715 & 243.401-243.507
Proposed Amendments: 459-005-0591, 459-005-0595, 459-005-
0599, 459-050-0090

Last Date for Comment: 7-1-08

Summary: The Pension Protection Act of 2007 (PPA) allows plan
sponsors to permit participants receiving eligible rollover distribu-
tions to roll the distribution to a Roth IRA. The IRS has recently indi-
cated that it is mandatory for plan sponsors to offer this option to plan
participants. Accordingly, PERS is starting the process of amending
four administrative rules to reflect this ability, retroactive to January
1, 2008.

Rules Coordinator: Daniel Rivas

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281

Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Conform public records rules to Senate Bill 554

requirements.

Date: Time: Location:

5-27-08 2 p.m. PERS HQ
11410 SW 68th Pkwy
Tigard, OR

Hearing Officer: Daniel Rivas

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 192.410-192.505

Proposed Adoptions: 459-060-0001, 459-060-0010

Proposed Repeals: 459-060-0000

Last Date for Comment: 7-1-08

Summary: Modifies Public Records rules to comply with Senate
Bill 554 (2007), which amends ORS 192.440 to require a prompt
response acknowledging receipt of a public records request, and that
a public body must make available to the public a written procedure
for making public records requests.
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Sets forth how to request public records, including content of the
request and associated fees and costs, as well as the staff response
to the public records requests.

Rules Coordinator: Daniel Rivas

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281

Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Establishes that an employer applying for participa-
tion in OPSRP must participate in all PERS programs.

Date: Time: Location:

5-27-08 2 p.m. PERS HQ
11410 SW 68th Pkwy
Tigard, OR

Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238.650 & 238A.450
Stats. Implemented: ORS 238A.025, 238A.070, 238A.100 & OL
2007 Ch. 739
Proposed Amendments: 459-070-0050, 459-075-0010
Last Date for Comment: 7-1-08
Summary: Modifications to OAR 459-070-0050 establish that an
employer that applies to participate in the Oregon Public Service
Retirement Plan (OPSRP) must participate in the OPSRP Pension
Program, the Individual Account Program, and the PERS Chapter
238 Program. Modifications to OAR 459-075-0010 eliminate pro-
visions regarding concurrent membership in OPSRP and the PERS
Chapter 238 Program.
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281
Telephone: (503) 603-7713
Oregon State Marine Board
Chapter 250

Rule Caption: Establish slow no-wake zone in Prineville Reservoir
adjacent to the resort marina.
Date: Time:
5-20-08 7-8:30 p.m.

Location:

County Annex-

County Meeting Rm.

320 NE Court St./3rd St.
Prineville, OR 97754

Hearing Officer: Mr. Randy Henry

Stat. Auth.: ORS 830

Stats. Implemented: ORS 830.110 & 830.175

Proposed Amendments: 250-020-0073

Last Date for Comment: 5-31-08, 5 p.m.

Summary: OSMB is proposing to amend the regulation by adopt-
ing a 5S-mph slow-no-wake zone in Prineville Reservoir adjacent to
the Prineville Reservoir Marina. Housekeeping and technical cor-
rections to the regulations may occur to ensure rule consistency.
Rules Coordinator: June LeTarte

Address: 435 Commercial Street NE #400 Salem, OR 97309
Telephone: (503) 378-2617

ecccccccoe

Rule Caption: Amend rules to establish no-wake and congestion
zone designations on the Willamette River.
Date: Time: Location:
5-13-08 6-8 p.m. Clackamas Comm. College
Wilsonville Training Ctr.,
Rm. 111/112
29353 Town Ctr Loop E.
Wilsonville, OR 97070
Hearing Officer: Mr. Randy Henry
Stat. Auth.: ORS 830
Stats. Implemented: ORS 830.110 & 830.175
Proposed Amendments: 250-010-0010, 250-020-0032, 250-020-
0385
Last Date for Comment: 5-31-08, 5 p.m.
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Summary: OSMB is proposing to amend the rules governing the
Willamette River from RM 31.5 at the upper end of Willow Island
to RM 48.5 at the Hwy 219 Bridge and from I-5 Boones Ferry Bridge
at RM 38 to the Railroad Bridge immediately upriver by establish-
ing no-wake and congestion zone designations. In support of the pro-
posed rules, OSMB will also recommend the adoption of new def-
initions, as needed. Housekeeping and technical corrections to the
regulations may occur to ensure rule consistency. The agency
requests public comment on whether other options should be con-
sidered for achieving the rule’s substantive goals while reducing the
negative economic impact of the rule on business.

Rules Coordinator: June LeTarte

Address: 435 Commercial Street NE #400 Salem, OR 97309
Telephone: (503) 378-2617

Oregon University System,
Oregon Institute of Technology

Chapter 578
Rule Caption: To amend the Schedule of Special Institution Fees
and Charges.
Date: Time: Location:
5-22-08 2 p.m. Snell Hall, Rm. 215

OIT, 3201 Campus Dr.

Klamath Falls, OR
Hearing Officer: Bob Nettles
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351.070
Proposed Amendments: 578-041-0030
Last Date for Comment: 5-30-08
Summary: 578-041-0030 Amends the Schedule of Special Institu-
tion Fees and Charges. Amendments allow for increases, revisions,
additions or deletions of special course fees and general services fees
for fiscal year 2008—09. The schedule of subject fees may be
obtained from the Oregon Institute of Technology office.
Rules Coordinator: Ceilia E. Foster
Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97601
Telephone: (541) 885-1105

ecccccccos

Rule Caption: To amend text revisions to the Responsibility in
Traffic Control.
Date:

5-22-08

Location:

Snell Hall, Rm. 215
OIT, 3201 Campus Dr.
Klamath Falls, OR

Time:
2 p.m.

Hearing Officer: Bob Nettles
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351.070
Proposed Amendments: 578-072-0010
Last Date for Comment: 5-30-08
Summary: 578-072-0010 Amends the Responsibility in Traffic Con-
trol. Amendments allow for text revisions for the fiscal year 2008—09.
The revisions of the Responsibility in Traffic Control can be obtained
from the Oregon Institute of Technology Finance and Administration
office.
Rules Coordinator: Ceilia E. Foster
Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97601
Telephone: (541) 885-1105
Rule Caption: To amend the Parking Fees.
Date: Time: Location:
5-22-08 2 p.m. Snell Hall, Rm. 215
OIT, 3201 Campus Dr.
Klamath Falls, OR

Hearing Officer: Bob Nettles
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351.070
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Proposed Amendments: 578-072-0030

Last Date for Comment: 5-30-08

Summary: 578-072-0030 Amends the Parking and Permit Fees.
Amendments allow for cost increases for fiscal year 2008—09. The
schedule of parking fees may be obtained from the Oregon Institute
of Technology, Finance and Administration office.

Rules Coordinator: Ceilia E. Foster

Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97603

Telephone: (541) 885-1105

ecccccccos

Rule Caption: To amend text revisions to Parking on Campus.
Date: Time: Location:
5-22-08 2 p.m. Snell Hall, Rm. 215

OIT, 3201 Campus Dr.

Klamath Falls, OR
Hearing Officer: Bob Nettles
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351.070
Proposed Amendments: 578-072-0050
Last Date for Comment: 5-30-08
Summary: 578-072-0050 Amends the Parking on Campus. Amend-
ments allow for text revisions for the fiscal year 2008—09. The revi-
sions of the Parking on Campus can be obtained from the Oregon
Institute of Technology Finance and Administration office.
Rules Coordinator: Ceilia E. Foster
Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97601
Telephone: (541) 885-1105

ecccccccos

Rule Caption: To increase fees to the Penalties for Offenses.
Date: Time: Location:
5-22-08 2 p.m. Snell Hall, Rm. 215
OIT, 3201 Campus Dr.
Klamath Falls, OR
Hearing Officer: Bob Nettles
Stat. Auth.: ORS 351
Stats. Implemented: ORS 351.070
Proposed Amendments: 578-072-0070
Last Date for Comment: 5-30-08
Summary: 578-072-0070 To increase the fees for the Penalties for
Offenses. Amendments allow for fee increases for the fiscal year
2008-09. The amendments of the Penalties for Offenses can be
obtained from the Oregon Institute of Technology Finance and
Administration office.
Rules Coordinator: Ceilia E. Foster
Address: Oregon University System, Oregon Institute of Technol-
ogy, 3201 Campus Drive, Klamath Falls, OR 97601
Telephone: (541) 885-1105
Oregon University System,
Oregon State University
Chapter 576

Rule Caption: Revision of Division 4: Access to Public Records, to
conform to new legislation.
Date: Time:
5-29-08 1:30 p.m.

Location:

MU 206

Oregon State University

Corvallis, OR

Hearing Officer: Barbara Melton

Stat. Auth.: ORS 192.430,192.440 & 351.070

Stats. Implemented: ORS 192.430, 192.440 & 351.070
Proposed Amendments: 576-004-0000, 576-004-0005, 576-004-
0015, 576-004-0020

Last Date for Comment: 6-2-08

Summary: Division 4 of OAR 576, entitled “Access to Public
Records,” provides guidelines for the University and the public
regarding how properly to make public records requests and how the
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University responds to public records requests. The University is
amending Division 4 in response to the Oregon State Legislature’s
adoption of changes to the Oregon Public Records Law, at ORS
192.440. Consistent with those changes, the proposed amendments
clarify where persons may obtain the University’s written procedures
for making public records requests, where persons may obtain infor-
mation regarding the fees the University charges to respond to pub-
lic records requests, how persons may obtain a waiver of fees, and
how the University may respond to public records requests.

Rules Coordinator: Barbara Melton

Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128

Telephone: (541) 737-6262

ecccccccoe

Rule Caption: Setting fees and charges at Oregon State university
for fiscal year 2008-2009.
Date: Time:
5-29-08 12 p.m.

Location:

MU 206

Oregon State University

Corvallis, OR

Hearing Officer: Barbara Melton

Stat. Auth.: ORS 351.070 & 352.360

Other Auth.: OAR 580-040-0010

Stats. Implemented: ORS 351.070 & 352.360

Proposed Amendments: 576-010-0000

Last Date for Comment: 6-2-08

Summary: The proposed amendment will set fees and charges for
designated services at Oregon State University for fiscal year
2008-2009. The rules state: “The University hereby adopts by ref-
erence a list of fees and charges for fiscal year 2008-2009. The list
of fees and charges is available at the Oregon State University Office
of Budget and Fiscal Planning and the Oregon State University Val-
ley Library, and is hereby incorporated by reference in the rule.”
Rules Coordinator: Barbara Melton

Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128

Telephone: (541) 737-6262

ecccccccos

Rule Caption: Collecting Accounts and Notes Receivable.

Date: Time: Location:

5-29-08 1 p.m. MU 206
Oregon State University
Corvallis, OR

Hearing Officer: Barbara Melton

Stat. Auth.: ORS 351.070

Other Auth.: OAR 580-041-0010

Stats. Implemented: ORS 351.070

Proposed Adoptions: 576-010-0011

Last Date for Comment: 6-2-08

Summary: The Collecting Accounts and Notes Receivable rule iden-
tifies the remedies the University may pursue to collect delinquent
accounts and notes receivable that are due the University. The reme-
dies identified include, but are not limited to, withholding Univer-
sity services from delinquent debtors, denying or canceling delin-
quent debtors’ registration, and contracting with collection agencies
to pursue the amounts owed the University.

Rules Coordinator: Barbara Melton

Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128

Telephone: (541) 737-6262

ecccccccoe

Rule Caption: Revolving Charge Account Program.

Date: Time: Location:

5-29-08 12:30 p.m. MU 206
Oregon State University
Corvallis, OR

Hearing Officer: Barbara Melton

Stat. Auth.: ORS 351.070

Other Auth.: OAR 580-040-0041
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Stats. Implemented: ORS 351.070

Proposed Adoptions: 576-010-0021

Last Date for Comment: 6-2-08

Summary: The Revolving Charge Account Program Rule creates a
Revolving Charge Account Program that would allow the University
to offer extended payment terms to parties that incur debts, includ-
ing charges, fines, or penalties, at the University. The Revolving
Charge Account Program rule describes the terms and conditions of
the program and provides information regarding the interest to be
charged for unpaid balances placed on University revolving charge
accounts.

Rules Coordinator: Barbara Melton

Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128

Telephone: (541) 737-6262

ecccccccoe

Rule Caption: Articles Prohibited in Certain Athletics Facilities.
Date: Time: Location:
5-29-08 2 p.m. Memorial Union 206

Oregon State University

Corvallis, OR
Hearing Officer: Barbara Melton
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 351.070
Proposed Amendments: 576-024-0000
Last Date for Comment: 6-2-08
Summary: This rule allows individuals attending events open to the
public to carry backpacks and other small bags used for carrying per-
sonal possessions into Reser Stadium, the area within the defining
fence around Reser stadium, and Gill Coliseum. the rule requires
such individuals to submit their backpacks and other small bags used
for carrying personal possessions for bag inspections before enter-
ing the designated areas. Bag inspections made pursuant to this rule
do not include pat-down inspection of the individuals carrying back-
packs or other small bags used for carrying personal possessions into
the designated areas. Finally, this rule restricts those who may carry
weapons into these designated areas during events open to the pub-
lic to on-duty law enforcement officials assigned to the events.
Rules Coordinator: Barbara Melton
Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128
Telephone: (541) 737-6262

ecccccccoe

Rule Caption: Alcoholic Beverage Policy.
Date: Time: Location:
5-29-08 2:30 p.m. MU 206

Oregon State University

Corvallis, OR
Hearing Officer: Barbara Melton
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 351.070
Proposed Adoptions: 576-060-0031
Proposed Amendments: 576-060-0010, 576-060-0015, 576-060-
0020, 576-060-0025, 576-060-0035, 576-060-0037, 576-060-0038,
576-060-0039, 576-060-0040
Last Date for Comment: 6-2-08
Summary: The Alcoholic Beverage policy rules provide a more
comprehensive alcoholic beverage policy for the University by
addressing service and consumption of alcoholic beverages in and
around the University football stadium, by clarifying the procedures
and requirements for approval to serve alcoholic beverages consis-
tent with the University policies, and by adding an additional
enforcement mechanism to the rules.
Rules Coordinator: Barbara Melton
Address: Oregon University System, Oregon State University, 638
Kerr Administration Bldg., Corvallis, OR 97331-2128
Telephone: (541) 737-6262
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Oregon University System,
Portland State University
Chapter 577

Rule Caption: Amends Portland State University’s Procedural
Rules on Rulemaking.

Stat. Auth.: ORS 183 & 351

Stats. Implemented: ORS 183.335, 183.341, 183.355, 183.390 &
183.715

Proposed Amendments: 577-001-0005, 577-001-0010, 577-001-
0020, 577-001-0025, 577-001-0035, 577-001-0040, 577-001-0041,
577-001-0045, 577-001-0050

Proposed Repeals: 577-001-0001, 577-001-0014, 577-001-0015,
577-001-0030

Last Date for Comment: 6-13-08

Summary: The proposed amendments to Portland State Universi-
ty’s procedural rules governing the university’s administrative rule
making process are necessary to align and conform the process to the
requirements of the Oregon Administrative Procedures Act. A copy
of the Notice of Proposed Rulemaking, Statement of Need and Fis-
cal Impact and the text of the proposed rule can be found at
http:www.pdx.edu/fadm

Rules Coordinator: Tanja Dill

Address: Oregon University System, Portland State University, PO
Box 751, Portland, OR 97207

Telephone: (503) 725-3701

Rule Caption: Amends Portland State University’s Rules
Regarding Maintenance of and Access to Student Records.

Stat. Auth.: ORS 351

Stats. Implemented: ORS 351.070 & 20 USC 1232g

Proposed Adoptions: 577-030-0016, 577-030-0021

Proposed Amendments: 577-030-0005, 577-030-0010, 577-030-
0015, 577-030-0020, 577-030-0025, 577-030-0030, 577-030-0040,
577-030-0045, 577-030-0050, 577-030-0060, 577-030-0065, 577-
030-0070

Proposed Repeals: 577-030-0075

Last Date for Comment: 6-13-08

Summary: Portland State University is required to comply with the
federal Family Educational Rights and Privacy Act of 1974
(“FERPA”) and the regulations of the U.S. Department of Education
implementing FERPA. The proposed amendments to Portland State
University’s rules regarding student records better align Portland
State University’s rules regarding maintenance of and access to stu-
dent records with the rights and procedures afforded to students by
FERPA. A copy of the Notice of Proposed Rulemaking, Statement
of Need and Fiscal Impact and the text of the proposed rules can be
found at http://www.pdx.edu/fadm

Rules Coordinator: Tanja Dill

Address: Oregon University System, Portland State University, PO
Box 751, Portland, OR 97207

Telephone: (503) 725-3701

Rule Caption: Amends Portland State University’s Rule Regarding
Health Insurance Requirements for Non-immigrant International
Students and Dependents.

Stat. Auth.: ORS 351

Stats. Implemented: ORS 351.070

Proposed Ren. & Amends: 577-030-0080 to 577-034-0001

Last Date for Comment: 6-13-08

Summary: The proposed amendments update Portland State Uni-
versity’s administrative rules establishing health insurance require-
ments for non-immigrant international students and their dependents
living in the United States. These amendments provide greater detail
than the current rule, consistent with current University practice. A
copy of the Notice of Proposed Rulemaking, Statement of Need and
Fiscal Impact and the text of the proposed rules can be found at
http://pdx.edu/fadm
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Rules Coordinator: Tanja Dill
Address: Oregon University System, Portland State University, PO
Box 751, Portland, OR 97207
Telephone: (503) 725-3701
Oregon University System,
Southern Oregon University
Chapter 573

Rule Caption: Parking Enforcement and Appeals.
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 352.360
Proposed Amendments: 573-050-0045
Last Date for Comment: 5-14-08
Summary: This amendment in Division 50 increases permit fees
only including all types of permits and fees.
Rules Coordinator: Treasa Sprague
Address: Oregon University System, Southern Oregon University,
1250 Siskiyou Blvd., Ashland, OR 97520
Telephone: (541) 552-6319
Oregon Utility Notification Center
Chapter 952

Rule Caption: In the Matter of a Rulemaking to Clarify OAR 952-
001-0070.
Stat. Auth.: ORS 183 & 757, OL 1995, Ch. 691
Stats. Implemented: ORS 757.542 & 757.552
Proposed Amendments: 952-001-0070
Last Date for Comment: 5-23-08, Close of Business
Summary: The proposed amendments to OAR 952-001-0070 clar-
ify the wording of paragraph (1)(c) regarding acceptable notifications
and in particular the repeat option. The proposed amendment clari-
fies that if an Automatic voice response is used, it must have a repeat
option and a call back number to hear the information again. The
amendment reflects current industry practice.
Rules Coordinator: Diane Davis
Address: Oregon Utility Notification Center, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372
Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Rulemaking to Update Division 29
Rules.
Date:
5-29-08

Location:

550 Capitol St. NE

Ist Flr., Main Hearing Rm.

Salem, OR

Hearing Officer: Michael Grant

Stat. Auth.: ORS 183, 756, 757 & 758

Stats. Implemented: ORS 756.040, 757.612 & 758.505-758.555
Proposed Adoptions: 860-029-0100

Proposed Amendments: 860-029-0001

Last Date for Comment: 5-29-08, Close of Hearing

Summary: This is the first phase of rulemaking to update the divi-
sion 29 rules. The proposed amendment to 860-029-0001 is result-
ant from 2007 legislative changes, specifically Senate Bill 838, Sec-
tion 27(4). The proposed rule 860-029-0100 is resultant from
Commission Order No. 07-360 in docket UM 1129. In that order, the
Commission clarified its intent regarding the scope of a proceeding
where a complaint is filed regarding the negotiation of a Qualifying
Facility power purchase agreement. The dispute resolution proce-
dures are intended to reduce the time and costs in resolving disputes
for customers, utilities and the Commission. Further updates to the
Division 29 rules, as a result of Commission Orders in docket UM
1129 and change in federal and state law, will be addressed in a sec-
ond phase of this rulemaking.

Rules Coordinator: Diane Davis

Time:
9:30 a.m.
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Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372

ecccccccos

Rule Caption: In the Matter of a Rulemaking to Adopt Rules relat-
ed to Small Generator Facility Interconnection.
Date: Time: Location:
5-28-08 9:30 a.m. Administrative Law Judge’s
‘Workshop, PUC
550 Capitol St. NE
Ist Flr. Main Hearing Rm.
Salem, OR
Administrative Law Judge’s
Workshop, PUC
550 Capitol St. NE
Ist FIr. Main Hearing Rm.
Salem, OR
Hearing Officer: Sarah Wallace
Stat. Auth.: ORS 183, 756 & 757
Stats. Implemented: ORS 756.040 & 756.060
Proposed Adoptions: 860-082-0005 — 860-082-0080
Last Date for Comment: 6-11-08, Close of Hearing
Summary: The proposed rules provide procedures and standards for
connecting a small generator facility of up to 10 MW output locat-
ed on an interconnection customer’s premises, to a regulated com-
pany’s distribution or transmission system. These proposed rules are
revised from the proposed rules noticed in the September 2007 Ore-
gon Bulletin. The proposed rules are necessary to facilitate small gen-
erator interconnection by standardizing interconnection requirements
and procedures and by ensuring the safety and reliability of the dis-
tribution and transmission systems. The proposed rules will impact
regulated electric companies and customers who desire to connect
to a small generator facility of no more than 10 MW to the electri-
cal system and either operate in parallel to the grid or sell excess
power to the electric company.
Rules Coordinator: Diane Davis
Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372

Real Estate Agency

Chapter 863

Rule Caption: License applicant criminal background check rules.
Date: Time: Location:
5-21-08 11 a.m. Real Estate Agency

1177 Center St. NE

Salem, OR
Hearing Officer: Bryan Cavaness
Stat. Auth.: ORS 181.534, 696.022, 696.301, 696.790
Stats. Implemented: ORS 181.534
Proposed Adoptions: 863-005-0000, 863-005-0005, 863-005-
0010, 863-005-0020, 863-005-0030, 863-005-0040, 863-005-0050,
863-005-0060, 863-005-0070, 863-005-0080, 863-005-0090
Last Date for Comment: 5-21-08, 5 p.m.
Summary: New rules implement House Bill 2157 (2005) requiring
a criminal record check and criminal background fitness determi-
nation for license applicants.
Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR 97301
Telephone: (503) 378-4630

ecccccccoe

6-11-08 9:30 a.m.

Rule Caption: Real estate advertising.

Date: Time: Location:

5-21-08 10 a.m. Real Estate Agency
1177 Center St. NE
Salem, OR

Hearing Officer: Laurie Skillman
Stat. Auth.: ORS 696.385
Stats. Implemented: ORS 696.020 & 696.301(1), (4)
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Proposed Amendments: 863-015-0125
Last Date for Comment: 5-21-08, 5 p.m.
Summary: Advertising rule includes (1) the licensed name or regis-
tered business name of the principal real estate broker, sole practi-
tioner real estate broker or property manager must be prominently
displayed, immediately noticeable, and conspicuous in all advertis-
ing related to professional real estate activity; (2) the licensee’s
licensed name must be used or a common derivative of the licensee’s
first name; (3) all advertising must be submitted to the principal real
estate broker for review and approval prior to releasing advertising
to the public; (4) requirements for licensees advertising in electron-
ic media and by electronic communication; and (5) requirements for
licensees who use the terms “team” or “group” in advertising.
Replaces temporary rule in effect January 18, 2008, through July
15, 2008.
Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR 97301
Telephone: (503) 378-4630

ecccccccoe

Rule Caption: Review of all escrow administrative rules in chapter
863, division 50.
Stat. Auth.: ORS 183 & 696
Stats. Implemented: ORS 696
Proposed Amendments: 863-050-0000, 863-050-0015, 863-050-
0020, 863-050-0025, 863-050-0030, 863-050-0033, 863-050-0035,
863-050-0040, 863-050-0050, 863-050-0055, 863-050-0060, 863-
050-0065, 863-050-0066, 863-050-0100, 863-050-0105, 863-050-
0115, 863-050-0150, 863-050-0151, 863-050-0205, 863-050-0210,
863-050-0215, 863-050-0220, 863-050-0225, 863-050-0230, 863-
050-0235, 863-050-0240
Last Date for Comment: 6-1-08, 5 p.m.
Summary: The purpose of this collaborative rulemaking is to make
needed changes to current rules. Public hearing dates will be set on
specific rules.
Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR 97301
Telephone: (503) 378-4630

Water Resources Department

Chapter 690

Rule Caption: Administrative rules implementing a planning stud-
ies grant program required under SB 1069 (2008 OL Ch. 13)
Date: Time: Location:
5-22-08 1 p.m. 725 NE Summer St., 3rd Flr.
Rogue River Confr. Rm.
Salem, OR
Hearing Officer: Tom Paul
Stat. Auth.: ORS 536.027
Stats. Implemented: 2008 OL Ch. 13
Proposed Adoptions: Rules in 690-600
Last Date for Comment: 5-22-08
Summary: Senate Bill 1069, enacted into law by the Oregon State
Legislature and effective on March 5, 2008, directs the Oregon Water
Resources Department (Department) to establish a grant program to
pay the qualifying costs of planning studies performed to evaluate
the feasibility of developing a water conservation, reuse or storage
project.

In addition, SB 1069 directs the Department to adopt rules nec-
essary to administer the grant program and requires that these rules
include provisions that: (1) establish reporting requirements for
grants awarded under the Act; (2) provide for public comment before
the award of grants and payment of direct services under the Act; and
(3) implement the priorities required by the Act. This rulemaking
action is intended to meet the rules adoption and rules provisions
required under SB 1069 (2008 OL Ch. 13).

Rules Coordinator: Ruben Ochoa

Address: Water Resources Department, 725 Summer St. NE, Suite
A, Salem, OR 97301

Telephone: (503) 986-0874
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Board of Examiners for Speech-Language
Pathology and Audiology
Chapter 335

Rule Caption: Person requesting a hearing must respond in writ-
ing; defines requirements for reconsideration/rehearing of cases.
Adm. Order No.: SPA 1-2008

Filed with Sec. of State: 4-10-2008

Certified to be Effective: 4-10-08

Notice Publication Date: 3-1-2008

Rules Adopted: 335-001-0008

Rules Amended: 335-001-0005, 335-001-0011

Subject: New rule requires that a person requesting an administra-
tive hearing to respond in writing stating claims and defenses.
Amended rules define the requirements for reconsideration and
rehearing of contested cases and adopts specific Attorney General’s
Model Rules in Oregon Administrative rules chapter 137.

Rules Coordinator: Brenda Carley—(503) 731-4050

335-001-0005
Model Rules of Procedure

The Board adopts the Attorney General’s Model Rules, Oregon
Administrative Rule Chapter 137, division one, division four and Oregon

Administrative Rules 137-003-0501 to 137-003-0700.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Examiners for Speech Pathology and
Audiology.]
Stat. Auth.: ORS 681.420(5)
Stats. Implemented: ORS 183.341
Hist.: SPA 2, f. & ef. 7-29-76; SPA 1-1980, f. & ef. 9-2-80; SPA 1-1986, f. & ef. 9-9-86; SPA
1-1996, f. & cert. ef. 6-7-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 5-2006, f. & cert. ef.
11-3-06; SPA 2-2007, f. & cert. ef. 2-9-07; SPA 1-2008, f. & cert. ef. 4-10-08

335-001-0008
Requesting a Hearing; Stating Claims and Defenses

(1) When requesting a hearing, or within fourteen (14) days follow-
ing a request for hearing, the person responding to the notice must admit or
deny, in writing, all factual matters stated in the notice. Any factual matters
not denied shall be presumed admitted.

(2) When requesting a hearing, or within fourteen (14) days follow-
ing a request for hearing, the person responding to the notice shall affirma-
tively state, in writing, any and all claims or defenses the person may have
and the reason that supports the claim of defense. Failure to raise a claim or
defense shall be presumed to be a waiver of such claim.

(3) Evidence shall not be taken on any issue not raised in the notice
and either the request for hearing or a subsequent statement within fourteen
(14) days following the request for hearing as required in sections (1) and

(2) of this rule.
Stat. Auth.: ORS 681.420(5)
Stats. Implemented: ORS 183.341
Hist.: SPA 1-2008, f. & cert. ef. 4-10-08

335-001-0011
Reconsideration and Rehearing — Contested Cases

(1) A party may file a petition for reconsideration or rehearing of a
final order in a contested case with the agency within 60 calendar days after
the order is served. A copy of the petition shall also be delivered or mailed
to all parties or other persons and agencies required by statute, rule, or order
to receive notice of the proceeding.

(2) The petition shall set forth the specific grounds for reconsideration
or rehearing. The petition may be supported by a written argument.

(3) A rehearing may be limited by the agency to specific matters.

(4) The petition may include a request for stay of a final order if the
petition complies with the requirements of OAR 137-003-0090(2).

(5) The agency may consider a petition for reconsideration or rehear-
ing as a request for either or both. The petition may be granted or denied by
summary order and, if no action is taken, shall be deemed denied as pro-
vided in ORS 183.482.

(6) Within 60 calendar days after the order is served, the agency may,
on its own initiative, reconsider the final order or rehear the case. If a peti-
tion for judicial review has been filed, the agency must follow the proce-
dures set forth in ORS 183.482(6) before taking further action on the order.
The procedural and substantive effect of reconsideration or rehearing under
this section shall be identical to the effect of granting a party’s petition for
reconsideration or rehearing.
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(7) Reconsideration or rehearing shall not be granted after the filing
of a petition for judicial review, except in the manner provided by ORS
183.482(6).

(8) A final order remains in effect during reconsideration or rehearing
until stayed or changed.

(9) Following reconsideration or rehearing, the agency shall enter a

new order, which may be an order affirming the existing order.
Stat. Auth.: ORS 681.420(5)
Stats. Implemented: ORS 183.341
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2008, f. & cert. ef. 4-10-08

ecccccccoe

Rule Caption: Defines sexual harassment, requirements for report-
ing a change of address, clarifies reference in 070-0040.

Adm. Order No.: SPA 2-2008

Filed with Sec. of State: 4-10-2008

Certified to be Effective: 4-10-08

Notice Publication Date: 3-1-2008

Rules Amended: 335-005-0010, 335-005-0020, 335-070-0040
Subject: Amended rules add new definition of sexual harassment.
Division 5 rule revision adds a requirement for licensees to report
changes of mailing address within 30 days. Division 70 rule revision
clarifies reference from “above” to the actual rule number being ref-
erenced.

Rules Coordinator: Brenda Carley—(503) 731-4050

335-005-0010
Definitions

Misrepresentation includes any untrue statements or statements that
are likely to mislead. Misrepresentation also includes the failure to state any
information that is material and that ought, in fairness, to be considered.
Unprofessional Conduct means:

(1) Failure or refusal of an applicant for a license from the Board or
of a licensee of the Board to cooperate fully in any investigation conduct-
ed by the Board.

(2) Making a false statement to the Board.

(3) Attempting to obtain a license from the Board by means of fraud,
misrepresentation, or concealment of material facts.

(4) Sexual misconduct with a client.

(5) Any act of theft, dishonesty or misrepresentation involving a
client, another practitioner, third party providers, or a government agency.

(6) Habitual or excessive use of intoxicants, drugs or controlled sub-
stances.

(7) Assisting or permitting any person to practice speech-language
pathology or audiology without a license.

(8) Practicing speech-language pathology or audiology when
impaired by drugs, alcohol or any other substance.

(9) Verbal or physical abuse of a client.

(10) Sexual harassment: Any unwelcome sexual advances, requests
for sexual favors, and other verbal or physical conduct of a sexual nature
when:

(a) Submission to such conduct is made either explicitly or implicitly
a term or condition of an individual’s employment;

(b) Submission to or rejection of such conduct by an individual is
used as the basis for employment decisions affecting such individual; or

(c) Such conduct unreasonably interferes with an individual’s work
performance or creates an intimidating, hostile, or offensive working envi-

ronment.
Stat. Auth.: ORS 681
Stat. Implemented: ORS 681.330
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 2-2008, f. & cert ef. 4-10-08

335-005-0020
Professional Competence

(1) Individuals shall engage in only those aspects of the professions
that are within the scope of their competence, considering their level of
education, training, and experience.

(2) Individuals shall continue their professional development
throughout their careers.

(3) Individuals who supervise shall prohibit any of their professional
staff from providing services that exceed the staff member’s competence,
considering the staff member’s level of education, training, and experience.

(4) Individuals shall ensure that all equipment used in the provision of
services is in proper working order and is properly calibrated.
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(5) Individuals shall prohibit anyone under their supervision from
engaging in any practice that violates the Professional and Ethical
Standards.

(6) Individuals shall not provide professional services without exer-
cising independent professional judgment, regardless of referral source or
prescription.

(7) Individuals shall not discriminate in their relationships with col-
leagues, students, and members of allied professions on the basis or race or
ethnicity, gender, age, religion, national origin, sexual orientation, or dis-
ability.

(8) Licensees will provide current addresses and telephone numbers
within thirty (30) days of the effective date of change.

(9) Individuals shall cooperate fully with the Board in every matter

related to these Professional and Ethical Standards.
Stat. Auth.: ORS 681
Stats. Implemented: ORS 681.330
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 2-2008, f. & cert ef. 4-10-08

335-070-0040
Procedures for Special Board Approval of Professional Development
Offerings

Approval of professional development activities not specified in OAR
335-070-0030 may be requested from the Board by an institution, organi-
zation, agency or individual licensee. Such requests may be submitted
before or after the professional development activity takes place. A request
made later than 30 days after a professional development offering takes
place is considered to be late. If a requestor wishes to have a late request
for special Board approval considered, the requestor needs to pay the delin-
quent fee. No late requests for special Board approval will be considered
between November Ist of odd-numbered years and January 30 of even-
numbered years. All requests must be submitted on a form provided by the
board, stating the type of learning activity, the subject matter, the names and
qualifications of the instructors and the number of professional develop-
ment hours offered. An activity shall qualify for approval if the board deter-
mines that the activity:

(1) Is an organized program of learning; and

(2) Pertains to subject matter which integrally relates to the practice
of speech-language pathology and/or audiology; and

(3) Contributes to the professional competency of the licensee; and

(4) Is conducted by individuals who have education, training or expe-
rience acceptable to the Board.

(5) Credit for the hours of a single presentation will be acceptable if
the presenter submits the request for approval within the required time-
frame and meets criteria (1) through (4) above.

(6) Credit will not be given for attending or participating in a partic-

ular activity more than once in a licensing period.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.320(1)(a)
Hist.: SPA 2-1996, f. & cert. ef. 7-22-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2005, f.
& cert. ef. 9-13-05; SPA 2-2006, f. & cert. ef. 5-8-06; SPA 4-2006, f. & cert. ef. 11-3-06; SPA
1-07, f. & cert. ef. 2-1-07; SPA 2-2008, f. & cert ef. 4-10-08

Rule Caption: Revises many rules governing speech-language
pathology assistants and increases Permit fee.

Adm. Order No.: SPA 3-2008

Filed with Sec. of State: 4-10-2008

Certified to be Effective: 4-10-08

Notice Publication Date: 3-1-2008

Rules Amended: 335-060-0010, 335-095-0010, 335-095-0030, 335-
095-0040, 335-095-0050, 335-095-0055, 335-095-0060, 335-095-
0065

Subject: Amends most rules in Division 95, Speech-Language
Pathology Assistants. Distinguishes qualifications for being a super-
visor of speech assistants from the requirements for supervising
licensed assistants. Clarifies what is required for direct and indirect
supervision and the documentation of. Revises scope of duties for the
speech assistant. Sets the expiration for annual permits for July 31st
of each school year. Raises the annual fee from $60 to $80.

Rules Coordinator: Brenda Carley—(503) 731-4050

335-060-0010
Fees

In accordance with the provisions of ORS 681.340 and 681.360, the
following fees, where applicable, are payable to the Board/Health Division
by check or money order:
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(1) All Applicants except those listed in (1) (d):

(a) Application fee shall be $40, non-refundable.

(b) Delinquent fee shall be $50.

(c) The Board may provide for waiver of the license or certificate fee
where the license or certificate is issued less than 45 days before the date
on which it will expire.

(d) Speech-language pathologists applying for permission to super-
vise speech-language pathology assistants in schools shall pay an annual
application fee of $80.

(2) Speech-Language Pathologists and Audiologists:

(a) Biennial license fee and renewal thereof shall be $160.

(b) Biennial inactive license fee and renewal thereof shall be $50.

(¢) Conditional license fee and renewal thereof shall be $50.

(3) Speech-Language Pathology Assistants:

(a) Biennial certificate fee and renewal thereof shall be $50.

(b) Biennial inactive certificate fee and renewal thereof shall be $20.
Stat. Auth.: ORS 681.340, 681.360, 681.420 & 681.460

Stats. Implemented: ORS 681.340(1), 681.360(2)(b) & 681.360(3)(b)

Hist.: SPA 2-1993(Temp), f. 12-8-93, cert. ef. 12-10-93; SPA 1-1994, f. & cert. ef. 6-10-94;
SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2002(Temp), f. 11-8-02, cert. ef. 12-1-02 thru 5-1-
03; SPA 1-2003, f. & cert. ef. 5-7-03; SPA 1-2005, f. & cert. ef. 9-13-05; SPA 3-2008, f. &
cert. ef. 4-10-08

335-095-0010
Definitions

(1) Approved Training Program: A post secondary training program
that has approval by the Oregon Board of Examiners for Speech-Language
Pathology & Audiology to offer specific coursework and practica leading
to licensure as a speech-language pathology assistant.

(2) Assessment: A qualitative and quantitative process, conducted by
a licensed SLP, that measures the degree of communication impairment
conducted by a licensed SLP including, but not limited to, screening, norm
and criterion referenced testing, behavioral observations, and clinical inter-
view.

(3) Clinical Interaction: Interaction where the speech-language
pathology assistant (SLPA) or practicum student is actively involved by
participating in or leading a therapy session.

(4) Direct Supervision: On-site, in-view observation and guidance by
a speech-language pathologist while a speech-language pathology assistant
performs a clinical interaction.

(5) Indirect Supervision: Those activities other than direct observa-
tion and guidance conducted by a speech-language pathologist that may
include consultation, record review, review and evaluation of audio-or
videotaped sessions.

(6) Speech-Language Pathology Assistant: A person who provides
speech-language pathology services under the direction and supervision of

a speech-language pathologist licensed under ORS 681.250.
Stat. Auth.: ORS 681.205, 681.360, 681.370, 681.375, 681.420 & 681.460
Stats. Implemented: ORS 681.360, 681.370 & 681.375
Hist.: SPA 12003, f. & cert. ef. 5-7-03; SPA 3-2006, f. & cert. ef. 5-8-06; SPA 3-2008, f. &
cert. ef. 4-10-08

335-095-0030
Certification of Speech-Language Pathology Assistants

Applicants must submit all of the following to be eligible for certifi-
cation.

(1) Official transcripts showing 45 quarter hours or 30 semester hours
of speech-language pathology technical course work; and

(2) Official transcripts showing 45 quarter hours or 30 semester hours
of general education credit, and

(3) Written evidence of 100 clock contact hours of clinical interaction.

(a) Clinical interaction must be face to face interaction with clients
and supervised 100% of the time. Activities may include speech and hear-
ing screenings and individual or small group and classroom sessions over a
recommended 8-12-week period.

(b) Tasks such as clerical tasks, passive observations, materials prepa-
ration and meetings with the supervisor may not be included in the 100
hours.

(c) Clinical interaction documentation must show the date, clinical
activity, amount of time and the supervisor’s initials and signature. A super-
visor for clinical interaction must be licensed or have a permit to supervise
assistants from this Board, or hold the ASHA Certificate of Clinical
Competency.

(d) The supervising speech-language pathologist and the applicant
will complete the Board’s Competency Checklist upon completion of 100
hours. If there is more than one clinical interaction supervisor, each super-
visor must complete and sign a Board Competency Checklist.

May 2008: Volume 47, No. 5



ADMINISTRATIVE RULES

(e) Applicants presenting transcripts showing practicum course(s)
with the required number of clock contact hours of clinical interaction are

not required to submit the completed Board Competency Checklist.
Stat. Auth.: ORS 681.360, 681.375, 681.420 & 681.460
Stat. Implemented: ORS 681.360 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04; SPA 3-2006, f. & cert. ef. 5-8-06; SPA 3-2008, f. & cert. ef. 4-10-08

335-095-0040
Qualifications for Supervising Speech-Language Pathology Assistants
(1) All supervision of services provided by a speech-language pathol-
ogy assistant must be performed by a speech-language pathologist licensed
under ORS Chapter 681or hold a permit under OAR 335-095-0055.
(2) The supervising speech-language pathologist must have at least

two years of professional speech-language pathology experience.
Stat. Auth.: ORS 681.360, 681.375, 681.420 & 681.460
Stat. Implemented: ORS 681.360 & 681.375
Hist.: SPA 12003, f. & cert. ef. 5-7-03; SPA 3-2008, f. & cert. ef. 4-10-08

335-095-0050
Requirements for Supervising Licensed Speech-Language Pathology
Assistants

(1) The amount and type of supervision required will be based on the
skills and experience of the speech-language pathology assistant.

(a) For the first 90 days of licensed employment, a minimum of 30%
of all the time an assistant is on the job must be supervised. A minimum of
20% of hours spent in clinical interaction must be directly supervised.

(b) Subsequent to the first 90 days of licensed employment, a mini-
mum of 20% of all the time an assistant is on the job must be supervised.
A minimum of 10% of hours spent in clinical interaction must be directly
supervised.

(c) The supervising speech-language pathologist must be able to be
reached throughout the work day. A temporary supervisor may be designat-
ed as necessary.

(d) If the supervising SLP is on extended leave, an interim supervis-
ing SLP who meets the requirements stated in 335-095-0040 must be
assigned.

(e)The caseload of the supervising clinician must allow for adminis-
tration, including assistant supervision, evaluation of students and meeting
times. (All students assigned to an assistant are considered part of the case-
load of the supervising clinician.)

(2) The supervising speech-language pathologist may not supervise
more than the equivalent of two full-time speech-language pathology assis-
tants.

(3) The supervising SLP must co-initial each clinical entry and co-
sign each page of records.

(4) Supervision of speech-language pathology assistants must be doc-
umented.

(a) Documentation must include the following elements: date, activi-
ty, time spent, and direct or indirect supervision level and must be retained
by the SLPA for four (4) years.

(c) Documentation must be available for audit requests from the

Board.
Stat. Auth.: ORS 681.360, 681.370, 681.375, 681 420 & 681.460
Stat. Implemented: ORS 681.360, 681.370 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 4-2006, f. & cert. ef. 11-3-06; SPA 1-2007, f. &
cert. ef. 2-1-07; SPA 3-2008, f. & cert. ef. 4-10-08

335-095-0055
Permit for Supervisors of Speech-language Pathology Assistants in
Schools

A speech-language pathologist who does not hold a license under
ORS Chapter 681 but instead holds either a basic, initial, standard, or con-
tinuing license in speech impaired issued by the Teacher Standards and
Practices Commission, may supervise a speech-language pathology assis-
tant working in a school setting if the following conditions are met:

(1) The speech-language pathologist meets the requirements of OAR
335-095-0040.

(2) The speech-language pathologist agrees to supervise according to
OAR 335-095-0050.

(3) The speech-language pathologist completes an application pre-
scribed by the Board and pays the required application fee on an annual

basis. The permit is set to expire July 31st of each year.
Stat. Auth.: ORS 681.230, 681.360, 681.375, 681.420 & 681.460
Stats. Implemented: ORS 681.360 & 681.375
Hist.: SPA 1-2005, . & cert. ef. 9-13-05; SPA 3-2006, f. & cert. ef. 5-8-06; SPA 3-2008, f. &
cert. ef. 4-10-08
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335-095-0060
Scope of Duties for the Speech-Language Pathology Assistant

(1) A speech-language pathology assistant may conduct the following
tasks under supervision of the licensed Speech-Language Pathologist:

(a) Conduct speech and language screenings without interpretation,
utilizing screening protocols specified by the supervising speech-language
pathologist.

(b) Provide direct treatment assistance, excluding dysphasia (as
opposed to feeding for nutritional purposes), to patients/clients identified
by the supervising SLP by following written treatment plans or protocols
developed by the supervising SLP.

(c) Document patient/client progress, without interpretation of find-
ings, toward meeting established objectives as stated in the treatment plan,
and report this information to the supervising speech-language pathologist.

(d) Assist the speech-language pathologist in collecting and tallying
of data for assessment purposes, without interpretation.

(e) Act as second-language interpreters during assessments.

(f) Assist the speech-language pathologist with informal documenta-
tion during an intervention session (collecting and tallying data as directed
by the speech-language pathologist), prepare materials, and assist with
other clerical duties as specified by the supervising speech-language
pathologist.

(g) Schedule activities and prepare charts, records, graphs, or other
displays of data.

(h) Perform checks and maintenance of equipment.

(i) Participate with the speech-language pathologist in research proj-
ects, in-service training, and public relations programs.

(j) Initial each clinical entry and sign each page of records.

(2) The speech-language pathology assistant may not perform the fol-
lowing tasks:

(a) May not conduct swallowing screening, assessment, and interven-
tion protocols, including modified barium swallow studies.

(b) May not administer standardized or non-standardized diagnostic
tests, formal or informal evaluations, or interpret test results.

(c) May not participate in parent conferences, case conferences, or
any interdisciplinary team without the presence of the supervising speech-
language pathologist.

(d) May not write, develop, or modify a patient/client’s treatment plan
in any way.

(e) May not provide intervention for patients/clients without follow-
ing the treatment plan prepared by the supervising speech-language pathol-
ogist.

(f) May not sign any formal documents (e.g. treatment plans, reim-
bursement forms, or reports.)

(g) May not select patients/clients for services.

(h) May not discharge patients/clients from services.

(i) May not disclose clinical or confidential information either orally
or in writing to anyone not designated by the speech-language pathologist.

(j) May not make referral for additional service.

(k) May not communicate with the patient/client, family, or others
regarding any aspect of the patient/client status or service without the spe-
cific consent of the supervising speech-language pathologist.

(1) May not represent him/herself as a speech-language pathologist.

(m) May not write a formal screening, diagnostic, or discharge report.
Stat. Auth.: ORS 681.360, 681.370, 681.375, 681.420 & 681.460

Stat. Implemented: ORS 681.370 & 681.375

Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 4-2006, f. & cert. ef. 11-3-06; SPA 1-2007, f. &
cert. ef. 2-1-07; SPA 3-2008, f. & cert. ef. 4-10-08

335-095-0065
Scope of Duties for the Educational Assistant

(1) A speech-language pathologist may assign the following tasks to
an educational assistant:

(a) Non-instructional activities such as materials preparation.

(b) Clerical duties such as scheduling of appointments, maintenance
of equipment and the set-up of materials for diagnostic and intervention
sessions.

(2) A speech-language pathologist may not assign the following
tasks to an educational assistant:

(a) May not assign the task of speech and language screenings.

(b) May not assign provision of direct treatment assistance. This does
not mean to imply that carryover and practice activities are restricted to
speech-language pathologists and speech-language pathology assistants.

(c) May not assign documentation of patient/client progress.

(d) May not assign the task of assisting the speech-language patholo-
gist in collecting and tallying of data for assessment purposes.
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(e) May not assign the task of independently collecting formal or
informal documentation toward speech/language intervention goals.
(f) May not assign the task of signing and recording initial treatment

notes.
Stat. Auth.: ORS 681.360, 681.370, 681.375, 681.420 & 681.460
Stat. Implemented: ORS 681.360, 681.370 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 3-2008, f. & cert. ef. 4-10-08

Board of Examiners of Licensed Dietitians
Chapter 834

Rule Caption: Shifts the renewal late fee one month earlier.

Adm. Order No.: BELD 1-2008

Filed with Sec. of State: 4-9-2008

Certified to be Effective: 4-9-08

Notice Publication Date: 3-1-2008

Rules Amended: 834-010-0030

Subject: Creates a one-month period during which the licensee can
complete the renewal process without endangering their continual
employability.

Rules Coordinator: Doug Van Fleet—(503) 731-4085

834-010-0030
Issuance and Renewal of Licenses

An applicant may be issued a license based on compliance with
requirements stated in ORS 691.405, et seq. and these rules. The Board may
issue a license to any person who meets the requirements upon payment of
the license fee prescribed:

(1) Licenses will expire on October 31 of odd numbered years, begin-
ning in 1995.

(2) Licensee’s renewal application must be postmarked or received in
the Board Office during regular business hours on or before the expiration
date in order to avoid the late renewal fee.

(3) Applicants for renewal of licenses must provide documentation of
having met continuing education requirements by providing the Board a
copy of current registration card or evidence of 30 hours per biennial licen-
sure period of continuing education approved by the Board. Applicants who
have completed the required hours of continuing education which are
approved by the Commission of Dietetic Registration are deemed to have
met the continuing education required by the Board.

(4) A renewed license shall be furnished to each licensee who meets
all renewal requirements by the expiration date.

(5) No person without a current, valid license from the Board may use

the title of or imply that he/she has the title of “licensed dietitian”.
Stat. Auth.: ORS 691.405 - 691.535
Stats. Implemented:
Hist.: LDB 1-1990(Temp), f. 8-23-90, cert. ef. 9-4-90; LDB 2-1990, . & cert. ef. 12-20-90;
LDB 1-1992, f. & cert. ef. 3-13-92; LDB 2-1993, f. 11-30-93, cert. ef. 12-1-93; BELD 1-
200, f. 5-23-05, cert. ef. 7-22-05; BELD 1-2008, f. & cert. ef. 4-9-08
ecssccsces

Board of Geologist Examiners
Chapter 809

Rule Caption: Resubmit Rules filed March 17, 2006; official uni-
versity transcripts must contain courses listed in this rule.

Adm. Order No.: BGE 1-2008

Filed with Sec. of State: 3-20-2008

Certified to be Effective: 3-20-08

Notice Publication Date: 2-1-2008

Rules Amended: 809-030-0025

Subject: This rule change was filed with the Secretary of State’s
office on 3/17/2006 and was subsequently received at the Legisla-
tive Counsel’s Office on April 3, 2006, missing the required 10-day
window. Per notification by the Board on December 13, 2007, this
rule is being resubmitted to meet the 10-day window requirement of
Legislative Counsel. The same rule changes submitted 3/17/2006 are
present here.

This Rule change provides a list of the university coursework that
should be included on official transcripts used to qualify applicants
for the examination for registration. A minimum number of courses
from this list must be posted on the official university transcript of
the applicant.

Rules Coordinator: Susanna Knight—(503) 566-2837
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809-030-0025
Qualifications for Geologist Fundamentals Examination and
Certification as a Geologist-in-Training

(1) To qualify to take the geologist fundamentals examination, an
applicant shall:

(a) Have an undergraduate degree in geology, geological sciences, or
earth science from an accredited college or universit; or

(b) Have completed the equivalent of 45 quarter hours.

(2) At least 80% of the qualifying 45 quarter hours presented must
include upper division coursework from the following list or substitutions
approved by the Board:

(a) Coastal processes;

(b) Economic geology;

(c) Engineering geology;

(d) Environmental geology;

(e) Geochemistry;

(f) Geology field camp;

(g) Geology field methods;

(h) Geomorphology;

(i) Geophysics;

(j) Glacial geology;

(k) Historical geology;

(1) Hydrogeology;

(m) Invertebrate paleontology;

(n) Lithology;

(o) Marine geology;

(p) Mineralogy;

(q) Paleopedology/ Paleosols;

(r) Petrography;

(s) Petroleum geology;

(t) Petrology;

(u) Planetology;

(v) Remote sensing;

(w) Rock mechanics;

(x) Sedimentology;

(y) Seismology;

(z) Stratigraphy;

(aa) Structural geology;

(bb) Tectonics;

(cc) Volcanology.

Stat. Auth.: ORS 183 & 672.505 - 672.991

Stats. Implemented: ORS 672.555

Hist.: GE 1-1984, f. & ef. 2-1-84; GE 1-1985, f. & ef. 7-1-85; GE 1-1990, f. & cert. ef. 10-

2-90; BGE 1-2006, . & cert. ef. 3-17-06; BGE 1-2008, f. & cert. ef. 3-20-08

Board of Naturopathic Examiners
Chapter 850

Rule Caption: Updates the formulary compendium.

Adm. Order No.: BNE 2-2008

Filed with Sec. of State: 3-21-2008

Certified to be Effective: 3-21-08

Notice Publication Date: 1-1-2008

Rules Amended: 850-060-0225, 850-060-0226

Subject: The correction is necessary because the wrong text was
inadvertently filed.

Rules Coordinator: Anne Walsh—(503) 731-4045

850-060-0225
Naturopathic Formulary Compendium

The following substances have been recommended for addition to the
Formulary Compendium after review by the Board of Naturopathic
Examiners Formulary Council established by the 65th Oregon Legislature.
Substances listed on the formulary compendium can be prescribed in any
dosage or any dosage form. Products marked with an asterisk (*) may be
used by Naturopathic Physicians, but may not be prescribed. Combination
products containing only active ingredients listed in the Formulary may be
prescribed. Combination products containing any active ingredient(s), not
listed in the Formulary, except non-legend drugs, may not be prescribed.

(1) Abacavir;

(2) Acarbose;

(3) Acetic Acid;

(4) Acetylcysteine;

(5) Acitretin;

(6) Acyclovir;

(7) Adapalene;
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(8) Adenosine Monophosphate;
(9) Albuterol Sulfate;

(10) Alendronate;

(11) Allopurinol;

(12) Alprostadil;

(13) Amino Acids;

(14) Amino Aspirins;

(15) Aminoglycosides;
(16) Aminolevulinic Acid;
(17) Aminophylline;

(18) Aminosalicylic Acid;
(19) Ammonium Chloride;

(20) Ammonium lactate lotion 12%;

(21) Amoxicillin;

(22) Amoxicillin & Clavulanate;
(23) Amphotericin B;
(24) Ampicillin;

(25) Ampicillin & Sulbactam;
(26) Anastrozole;

(27) Anthralin;

(28) Atorvastatin;

(29) Atropine;

(30) Atropine Sulfate;
(31) Auranofin;

(32) Azelaic Acid;

(33) Azithromycin;

(34) Bacampicillin;

(35) Bacitracin;

(36) Baclofen;

(37) Becaplermin;

(38) Belladonna;

(39) Benazepril;

(40) Benzodiazepines;
(41) Benzoic Acid;

(42) Benzonatate;

(43) Betaine;

(44) Betamethasone;

(45) Bethanechol Chloride;
(46) Bichloracetic Acid*;
(47) Bimatoprost Solution 0.03%;
(48) Biologicals;

(49) Biphosphonates;
(50) Bromocriptine;

(51) Budesonide;

(52) Buprenorphine;

(53) Butorphanol;

(54) Cabergoline;

(55) Calcipotriene;

(56) Calcitonin;

(57) Calcitriol;

(58) Carbamide Peroxide;
(59) Carbidopa;

(60) Carbol-Fuchsin;

(61) Captopril;

(62) Cefaclor;

(63) Cefdinir;

(64) Cefibuten;

(65) Cefadroxil;

(66) Cefditoren;

(67) Cefixime;

(68) Cefonicid Sodium;
(69) Cefpodoxime Proxetil;
(70) Cefprozil;

(71) Ceftibuten;

(72) Cefuroxime;

(73) Celecoxib;

(74) Cellulose Sodium Phosphate;
(75) Cenestin;

(76) Cephalexin;

(77) Cephradine;

(78) Chirocaine*;

(79) Chloramphenicol;
(80) Chloroquine;

(81) Citrate Salts;

(82) Clarithromycin;
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(83) Clindamycin;

(84) Clioquinol;

(85) Clostridium botulinum toxin (ab);
(86) Cloxacillin;

(87) Codeine;

(88) Colchicine;

(89) Colistimethate;

(90) Collagenase;

(91) Condylox;

(92) Cortisone;

(93) Coumadin;

(94) Cromolyn Sodium;

(95) Cyanocobalamin;

(96) Cycloserine;

(97) Danazol;

(98) Deferoxamine/Desferroxamine (Board approved certification

required before therapeutic IV chelation is allowed);

(99) Demeclocycline Hydrochloride;
(100) Desmopressin;

(101) Desoxyribonuclease;

(102) Dexamethasone;

(103) Dextran;

(104) Dextromethorphan;

(105) Dextrose;

(106) Dextrothyroxine;

(107) Dicloxacillin;

(108) Dihydroergotamine Migranal;
(109) Didanosine;

(110) Dimethyl Sulfone (DMSO);
(111) Digitalis;

(112) Digitoxin;

(113) Digoxin;

(114) Dinoprostone;

(115) Diphylline;

(116) Dirithromycin;

(117) DMPS (Board approved certification required before therapeu-

tic IV chelation is allowed);

(118) DMSA;

(119) Doxercalciferol;

(120) Doxycycline;

(121) Dronabinol;

(122) Dyclonine;

(123) EDTA (Board approved certification required before therapeu-

tic IV chelation is allowed);

(124) Electrolyte Solutions;
(125) Emtricitabine;

(126) Enalapril;

(127) Ephedrine;

(128) Epinephrine*;

(129) Epinephrine (auto-inject);
(130) Ergoloid Mesylates;
(131) Ergonovine Maleate;
(132) Ergotamine;

(133) Erythromycins;

(134) Erythropoietin;

(135) Estradiol;

(136) Estriol;

(137) Estrogen-Progestin Combinations;
(138) Estrogens, Conjugated;
(139) Estrogen, Esterified;
(140) Estrone;

(141) Estropipate;

(142) Eszopiclone;

(143) Ethyl Chloride;

(144) Etidronate;

(145) Ezetimibe;

(146) Famciclovir;

(147) Fentanyl;

(148) Fibrinolysin;

(149) Flavoxate;

(150) Fluconazole;

(151) Fludrocortisone Acetate;
(152) Flunisolide;

(153) Fluorides;

(154) Fluoroquinolones;
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(155) Fluoroquinolines; (230) Methyltestosterone;
(155) Fluorouracil; (231) Methysergide;

(157) Fluticasone propionate; (232) Metronidazole;

(158) Fluvastatin; (233) Miglitol;

(159) Fosinopril; (234) Minerals (Oral & Injectable);
(160) Gaba Analogs; (235) Minocycline;

(161) Gabapentin; (236) Misoprostol;

(162) Galantamine H. Br.; (237) Moexipril;

(163) Gamma-Hydroxy Butyrate; (238) Monobenzone;

(164) Ganciclovir; (239) Morphine;

(165) Gentamicin; (240) Mupirocin;

(166) Gentian Violet; (241) Nafarelin acetate;

(167 Griseofulvin; (242) Naloxone;

(168) Guaifenesin; (243) Naltrexone;

(169) Heparin - subcutaneous, sublingual and heparin locks; (244)Natamycin;

(170) Hexachlorophene; (245) Nateglinide;

(171) Homatropine Hydrobromide*; (246) Nicotine;

(172) Human Growth Hormone; (247) Nitroglycerin;

(173) Hyaluronic Acid; (248) Novobiocin;

(174) Hyaluronidase; (249) Nystatin;

(175) Hydrocodone; (250) Olsalazine;

(176) Hydrocortisone; (251) Omeprazole;

(177) Hydrogen Peroxide; (252) Opium;

(178) Hydromorphone; (253) Over the Counter (OTC)
(179) Hydroquinone; (254) Oxacillin;

(180) Hydroxychloroquine; (255) Oxamniquine;

(181) Hydroxypolyethoxydodecane*; (256) Oxaprozin;

(182) Hyoscyamine; (257) Oxtriphylline;

(183) Iloprost Inhalation Solution; (258) Oxycodone;

(184) Imiquimod Cream (5%); (259) Oxygen;

(185) Immune Globulins*; (260) Oxymorphone;

(186) Insulin; (261) Oxytetracycline;

(187) Interferon Alpha b w/Ribaviron; (262) Oxytocin*;

(188) Todine; (263) Pancrelipase;

(189) Iodoquinol; (264) Papain;

(190) Iron Preparations; (265) Papavarine;

(191) Isosorbide Dinitrate; (266) Paramethasone;

(192) Isotretinoin; (267) Paregoric;

(193) Itraconazole; (268) Penciclovir;

(194) Kanamycin Sulfate; (269) Penicillamine (Board approved certification required before
(195) Ketoconazole; therapeutic IV chelation is allowed);
(196) Lactulose; (270) Penicillin;

(197) Lamivudine; (271) Pentosan;

(198) Letrozole; (272) Pentoxifylline;

(199) Leucovorin Calcium; (273) Pergolide;

(200) Levalbuteral, (274) Perindopril;

(201) Levocarnitine; (275) Permethrin;

(202) Levodopa; (276) Phenazopyridine;
(203) Levonorgestrel; (277) Phenylalkylamine;
(204) Levorphanol; (278) Phenylephrine*;

(205 Levothyroxine; (279) Physostigmine;

(206) Lincomycin; (280) Pilocarpine;

(207) Lindane; (281) Pimecrolimus Cream 1%;
(208) Liothyronine; (282) Piperazine Citrate;
(209) Liotrix; (283) Podophyllum Resin;
(210) Lisinopril; (284) Polymyxin B Sulfate;
(211) Lisuride; (285) Polysaccharide-Iron Complex;
(212) Lithium; (286) Potassium lodide;
(213) Lovastatin; (287) Potassium Supplements;
(214) Mebendazole; (288) Pramoxine;

(215) Meclizine; (289) Pravastatin;

(216) Medroxyprogesterone; (290) Prednisolone;

(217) Medrysone; (291) Prednisone;

(218) Mefloquine; (292) Pregabalin;

(219) Megestrol Acetate; (293) Progesterone;

(220) Mercury, Ammoniated; (294) Progestins;

(221) Mesalamine; (295) Propionic Acids;

(222) Metformin; (296) Propylthiouracil;

(223) Methadone; (297) Prostaglandins;

(224) Methimazole; (298) Proton Pump inhibitor;
(225) Methoxsalen; (299) Pseudoephedrine;
(226) Methscopolamine; (300) Pyrazinamide;

(227) Methylergonovine; (301) Pyrethrins;

(228) Methylprednisolone; (302) Quinapril;

(229) Methylsulfonylmethane (MSM); (303) Quinidine;
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(304) Quinilones;

(305) Quinine Sulfate;
(306) Quinines;

(307) Quinolines;

(308) Ramopril;

(309) Rauwolfia Alkaloids;
(310) Rho(D) Immune globulins*;
(311) Rifabutin;

(312) Rifampin;

(313) Risendronate;

(314) Ranolazine;

(315) Salicylamide;

(d) Dyclonine*;
(e) Etidocaine*;
(f) Lidocaine*;

(g) Lidocaine (non-injectable dosage form);

(h) Mepivocaine*;
(i) Prilocaine*;

(j) Procaine*;

(k) Tetracaine*.
(376) Vaccines:
(a) BCG*;

(b) Cholera*;

(c) Diptheria*;

(316) Salicylate Salts; (d) DPT*;
(317) Salicylic Acid; (e) Haemophilus b Conjugate*;
(318) Salsalate; (f) Hepatitis A Virus*;

(319) Scopolamine;

(320) Selenium Sulfide;
(321) Sildenafil Citrate;
(322) Silver Nitrate;

(323) Simvastatin;

(324) Sitagliptin;

(325) Sodium Polystyrene Sulfonate;
(326) Sodium Thiosulfate;
(327) Spironolactone;
(328) Stavudine;

(329) Spectinomycin;
(330) Sucralfate;

(331) Sulfasalazine;

(332) Sulfonamide/Trimethoprim/Sulfones;

(g) Hepatitis B*;

(h) Influenza Virus*;

(i) Japanese Encephalitis Virus*;
(j) Measles Virus*;

(k) Mumps Virus*;

(1) Pertussis™;

(m) Plague*;

(n) Pneumococcal*;

(o) Poliovirus Inactivated*;
(p) Poliovirus-Live Oral*;
(q) Rabies*;

(r) Rubella*;

(s) Smallpox*;

(t) Tetanus 1G*;

(333) Tacrolimus; (w) Tetanu_s Toxoid*;
(334) Tazarotene topical gel; (v) Typhoid*;
(335) Telithromycin; (W) Varicella*;
(336) Tenofovir; (x) Yelloyv Fever*;
(337) Testosterone; (377) SkinTests:
(338) Tetracycline; (a) Diptheria*;
(339) Theophylline; (b) Mumps*;
(340) Thiabendazole; (c) Tuberculin*.
341) Thyroid: Stat. Auth.: ORS 685.125
( Yy > Stats. Implemented: ORS 681.145
(342) Thyroxine; Hist.: NE 2-1990, f. & cert. ef. 11-8-90; NE 1-1997, f. 10-13-97, cert. ef. 10-20-97; BNE 1-
(343) Tiagabine; 1999, f. 6-24-99, cert. ef. 6-25-99; BNE 1-2000, f. & cert. ef. 1-10-00; BNE 3-2000, f. & cert.
(344) Tibolone: ef. 8-16-00; BNE 2-2001, f. & cert. ef. 2-7-01; BNE 4-2001, f. & cert. ef. 5-25-01; BNE 8-
. ’ 2001, f. & cert. ef. 12-7-01; BNE 4-2002, f. & cert. ef. 8-8-02; BNE 3-2003, f. & cert. ef. 6-
(345) Tiludronate; 9-03; BNE 5-2003, f. & cert. ef. 12-5-03; BNE 5-2004, f. & cert. ef. 6-10-04; BNE 3-2005,
(346) Tinidazole; f. & cert. ef. 2-4-05; BNE 5-2005, f. & cert. ef. 6-10-05; Renumbered from 850-010-0225,
(347) Tobramycin; BNE 8-2005, f. & cert. ef. 10-27-05; BNE 9-2005, f. & cert. ef 12-12-05; BNE 4-2006, f. &
(348) Topical s ter(;i ds: cert. ef. 12-11-06; BNE 3-2007, f. & cert. ef. 6-12-07; BNE 1-2008, f. & cert. ef. 2-19-08;
> BNE 2-2008, f. & cert. ef. 3-21-08
(349) Tramadol;
(350) Trandolapril; 850-060-0226
(351) Trazodone; Naturopathic Formulary by Classification
(352) Tretinoin; The following classifications for substances listed in 850-060-0225
(353) Triamcinolone; have been recommended by the Board of Naturopathic Examiners
(354) Triamterene; Formulary Council established by the 65th Oregon Legislature. Substances
(355) Tl'}ChIOTa_CC_th Acid*; listed on the formulary compendium can be prescribed in any dosage or any
(356) Tr}metazldlne; dosage form. Products marked with an asterisk (*) may be used by
(357) Trioxsalen; Naturopathic Physicians, but may not be prescribed. Combination products
(358) Triptans; containing only active ingredients listed in the Formulary may be pre-
(359) Troleandomycin; scribed. Combination products containing any active ingredient(s), not list-
(360) Undecylenic Acid; ed in the Formulary, except non-legend drugs, may not be prescribed. A
(361) Urea; double asterisk (**) indicates examples include but are not limited to the
(362) Urised; substances listed.
(363) Ursodiol; (1) Amino Acids;
(364) Valacyclovir; (a) Levocarnitine**;
(365) Valproic Acid; (2) Antiestrogens;
(366) Vancomycin; (a) Nafarelin Acetate;
(367) Verapamil; (b) Tibolone;
(368) Verdenafil HCL; (3) Antigout;
(369) Vidarabine; (a) Colchicine;
(370) Vitamins (Oral & Injectable); (b) allopurinol;
(371) Yohimbine; (4) Anti-infective Agents;
(372) Zalcitabine; (a) Antihelmintics;
(373) Zidovudine; (A) Thiabendazole.
(374) Zolpidem; (B) Oxamniquine.
(375) Local Anesthetics: (C) Mebendazole.
(a) Benzocaine*; (b) Antibacterials;
(b) Bupivacaine*; (A) Aminoglycosides™*;
(c) Chloroprocaine*; (i) Gentamicin;
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(ii) Kanamycin Sulfate;
(iii) Tobramycin;

(B) Cephalosporins**;

(i) Cefaclor;

(ii) Cefadroxil;

(iii) Cefdinir;

(iv) Cefditoren;

(v) Cefibuten;

(vi) Cefixime;

(vii) Cefonicid Sodium;
(viii) Cefpodoxime Proxetil;
(ix) Cefprozil;

(x) Ceftibuten;

(xi) Cefuroxime;

(xii) Cephalexin;

(xiii) Cephradine;

(C) Chloramphenicol;.
(D) Macrolides and Ketolides**;
(i) Azithromycin;

(ii) Clarithromycin;

(iii) Dirithromycin;

(iv) Erythromycins;

(v) Telithromycin;

(vi) Troleandomycin;

(E) Penicillins**;

(i) Amoxicillin and Clavulanate;
(ii) Amoxicillin;

(iii) Ampicillin and Sulbactam;
(iv) Ampicillin;

(v) Bacampicillin;

(vi) Cloxacillin;

(vii) Dicloxacillin;

(viii) Oxacillin;

(ix) Penicillin;

(F) Quinolones**;

(i) Fluoroquinolines;

(ii) Quinolines — all;

(G) Sulfonamides;

(i) Sulfonamide/Trimethoprim/Sulfones;
(H) Tetracyclines**;

(i) Demeclocycline Hydrochloride;
(ii) Doxycycline;

(iii) Minocycline;

(iv) Oxytetracycline;

(v) Tetracycline;

(I) Misc. antibacterials;
(i) Bacitracin;

(ii) Clindamycin;

(iii) Colistimethate;

(iv) Lincomycin;

(v) Novobiocin;

(vi) Polymyxin B Sulfate;
(vii) Spectinomycin;
(viii) Vancomycin;

(c) Antifungals;

(A) Azoles**;

(i) Fluconazole;

(ii) Itraconazole;

(iii) Ketoconazole;

(iv) Tinidazole;

(B) Amphotericin B;

(C) Gentian Violet;

(D) Griseofulvin;

(E) Nystatin;

(d) Antimycobacterials;
(A) Aminosalicylic Acid;
(B) Cycloserine;

(C) Pyrazinamide;

(D) Rifabutin;

(E) Rifampin;

(e) Antivirals;

(A) Interferon**;

(B) Nucleoside/nucleotide analogs™**;
(i) Abacavir;

(ii) Acyclovir;
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(iii) Didanosine;

(iv) Emtricitabine;

(v) Famciclovir;

(vi) Ganciclovir;

(vii) Lamivudine;

(viii) Penciclovir;

(ix) Stavudine;

(x) Tenofovir;

(xi) Valacyclovir;

(xii) Viarabine;

(xiii) Zalcitabine;

(xiv) Zidovudine;

(f) Antiprotozoal;

(A) Todoquinol;

(B) Metronidazole;

(C) Quinines;

(i) Chloroquine;

(ii) Hydroxychloroquine;
(iii) Mefloquine;

(iv) Quinine Sulfate;

(g) Misc;

(A) Immune Globulins* *%*;
(B) Lindane;

(C) Permethrin;

(D) Pyrethrins;

(5) Antineoplastic Agents;
(a) Anastrozole;

(b) Letrozole;

(6) Anti-thyroid;

(a) Thionamides;

(A) Methimazole;

(B) Propylthiouracil;

(7) Autonomic Drugs;

(a) Parasympathomimetic;
(A) Bethanechol;

(B) Galantamine H. Br;
(b) Anticholinergic;

(A) Atropine Sulfate;

(B) Atropine;

(C) Belladonna;

(D) Flavoxate;

(E) Homatropine Hydrobromide*;
(F) Hyoscyamine;

(G) Meclizine;

(H) Methscopolamine;

(I) Physostigmine;

(J) Pilocarpine;

(K) Scopolamine;

(c) Sympathomimetic;
(A) Ephedrine;

(B) Epinephrine*;

(C) Epinephrine (auto-inject);
(D) Psuedoephedrine;

(d) Sympatholytic;

(A) Yohimbine;

(e) Skeletal Muscle Relaxants;
(A) Clostridium botulinum toxin (ab);
(B) Baclofen;

(f) Misc;

(A) Nicotine;

(8) Biologicals;

(a) Cytokine;

(A) Monoclonal antibodies;
(b) Enzymes**;

(A) Collagenase;

(B) Desoxyribonuclease;
(C) Fibrinolysin;.

(D) Hyaluronidase;

(E) Pancrelipase;

(F) Papain;

(c) Hormones — see hormone;

(d) Immune gobulins — see anti-infective, misc;

(e) Interferons — see antivirals;
(f) Prostaglandins™*;
(A) Alprostadil;
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(B) Bimatoprost;

(C) Lloprost;

(D) Dinoprostone;

(E) Misoprostal;

(g) Blood derivatives;

(9) Blood Formation and Coagulation;
(a) Coumadin;

(b) Erythropoietin;

(c) Heparin; subcutaneous, sublingual and heparin locks;

(10) Cardiovascular Drugs;
(a) Cardiac;

(A) Adenosine Monophosphate;
(B) Digitalis;

(C) Digitoxin;

(D) Digoxin;

(E) Quinidine;

(b) Antilipemic;

(A) HMG CoA Reductase Inhibitors**;
(i) Atorvastatin;

(ii) Fluvastatin;

(iii) Lovastatin;

(iv) Pravastatin;

(v) Simvastatin;

(B) Ezetimibe;

(c) Diuretics;

(A) Spironolactone;

(B) Triamterene;

(d) Hypotensive;

(A) Lisuride;

(B) Rauwolfia Alkaloids;
(e) Vasodilating;

(A) Nitrates**;

(i) Isosorbide Dinitrate;

(ii) Mononitrate;

(iii) Nitroglycerin;

(B) Papavarine;

(f) Calcium Channel blockers;
(A) Phenylalkyamine**;
(i) Verapamil;

(g) ACE inhibitors**;

(A) Benazepril;

(B) Captopril;

(C) Enalapril;

(D) Fosinopril;

(E) Lisinopril;

(F) Moexipril;

(G) Perindopril;

(H) Quinapril;

(I) Ramopril;

(J) Trandolapril;

(11) Central Nervous System Agents;
(a) Analgesics and Antipyretics;
(A) NAIDS;

(i) Amino Aspirins;

(ii) Celecoxib;

(iii) Mesalamine;

(iv) Olsalazine;

(v) Oxaprozin;

(vi) Proprionic Acid Derivatives**;
(aa) Fenoprofen;

(bb) Flurbiprofen;

(cc) Ibuprofen;

(dd) Ketoprofen;

(ee) Oxaprozin;

(ff) Naproxen;

(vii) Salicyclic Acid;

(viii) Salicylamide;

(ix) Salicylate Salts;

(x) Salsalate;

(xi) Sulfasalazine;

(B) Opioids**;

(i) Buprenorphine;

(ii) Butorphanol;

(iii) Codeine;

(iv) Dextromethorphan;
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(v) Fentanyl;

(vi) Hydrocodone;

(vii) Hydromorphone;

(viii) Levorphanol;

(ix) Methadone;

(x) Morphine;

(xi) Opium;

(xii) Oxycodone;

(xiii) Oxymorphone;

(xiv) Paregoric;

(xv) Tramadol;

(b) Opioid Antagonists;

(A) Naloxone;

(B) Naltrexone;

(c) Anticonvulsants;

(A) Gaba Analogues**;

(i) Gabapenten;

(ii) Pregabalin;

(iii) Tigabine;

(B) Valproic Acid;

(d) Anti-Parkinson’s;

(A) Bromocriptine;

(B) Carbidopa;

(C) Cabergoline;

(D) Levodopa;

(E) Pergolide;

(e) Psychotherapeutic;

(A) Anxiolytics, sedatives and hypnotics;
(i) Benzodiazepines**;

(ii) Piperazine**;

(aa) Eszopiclone;

(bb) Ranolazine;

(cc) Sildenafil Citrate;

(dd) Trimetazidine;

(ee) Verdenafil HCL;

(ii) Zolpidem;

(B) Anti-Manic;

(i) Lithium;

(f) Misc;

(A) Gamma-Hydroxy Butyrate;
(B) Triptans**;

(12) Diabetic;

(a) Acarbose;

(b) Insulin;

(¢) Metformin;

(d) Miglitol;

(e) Nateglinide;

(13) Electrolytic;

(a) Ammonium Chloride;
(b) Bisphosphonates**;

(A) Alendronate;

(B) Etidronate;

(C) Risendronate;

(D) Tiludronate;

(c) Cellulose Sodium Phosphate (calcium removing);
(d) Dextran;

(e) Dextrose;

(f) Electrolyte Solutions;

(g) Fluorides;

(h) Iodine;

(i) Iron Preparations;

(j) Minerals (Oral & Injectable);
(k) Polysaccharide-Iron Complex;
(1) Potassium Iodide;

(m) Potassium Supplements;
(n) Sodium Polystyrene Sulfonate;
(14) Ergot Derivatives**;
(a) Dihydroergotamine;

(b) Ergoloid Mesylates;

(c) Ergonovine Maleate;

(d) Ergotamine;

(15) EENT preparations;

(a) Acetic Acid;

(b) Ophthalmic Solution (0.03%);
(c) Carbamide Peroxide;
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(d) Natamycin;

(e) Phenylephrine;

(f) Prostaglandins — see Biologicals;
(16) GI drugs;

(a) Antidiarrhea — see opioids;

(b) Cathartics and laxatives;

(A) Lactulose;

(c) Antiemetics;

(A) Dronabinol;

(d) Antiulcer and acid suppressants;
(A) Misoprostol;

(B) Proton Pump Inhibitors**;

(i) Omeprazole;

(C) Sucralfate;

(e) Misc;

(A) Citrate Salts;

(B) Ursodiol;

(17) Gold Compounds;

(a) Auranofin;

(18) Heavy Metal antagonists (see 850-060-225 for specific education

requirements);

(a) Deferoxamine/Desferroxamine;
(b) DMPS;

(c) DMSA;

(d) EDTA;

(e) Penicillamine;

(f) Sodium Thiosulfate;

(19) Hormones and synthetic substitutes**;
(a) Adrenals;

(A) Betamethasone;

(B) Budesonide;

(C) Cortisone;

(D) Dexamethasone;

(E) Fludrocortisone Acetate;
(F) Flunisolide;

(G) Fluticasone Propionate;
(H) Hydrocortisone;

(I) Paramethasone;

(J) Prednisolone;

(K) Prednisone;

(L) Tibolone;

(M) Triamcinolone;

(b) Androgens;

(A) Danazol;

(B) Methyltestosterone;

(C) Testosterone;

(c) Contraceptives;

(A) Estrogen-Progestin Combinations;
(B) Progestins;

(d) Estrogens and antiestrogens;
(A) Cenestin;

(B) Estradiol;

(C) Estriol;

(D) Estrogen, Esterified;
(E) Estrogens, Conjugated;
(F) Estrone;

(G) Estropipate;

(e) Pituitary;

(A) Desmopressin;

(B) Human Growth Hormone;
(C) Oxytocin;

(f) Progestins;

(A) Medroxyprogesterone;
(B) Medrysone;

(C) Megestrol Acetate;

(D) Methylprednisolone;
(E) Progesterone;

(F) Progestins;

(g) Thyroid;

(A) Dextrothyroxine;

(B) Levonorgestrel;

(C) Levothyroxine;

(D) Liothyronine;

(E) Liotrix;

(F) Thyroxine;

(20) Immunological;

(a) Tacrolimus;

(b) Rho(D) Immune globulins*;
(21) Local anesthetics**;

(a) Benzocaine*;

(b) Betaine;

(c) Bupivacaine*;

(d) Chirocaine*;

(e) Chloroprocaine*;

(f) Dyclonine*;

(g) Ethyl Chloride;

(h) Etidocaine*;

(i) Hydroxypolyetho-xydodecane*;

(j) Lidocaine (non-injectable dosage form);

(k) Lidocaine*;
(1) Mepivocaine*;
(m) Pramoxine;
(n) Prilocaine*;
(0) Procaine*;

(p) Tetracaine*;

(22) Prostaglandins — see Biologicals;
(23) Skin and mucous membrane agents;

(a) Anti-infectives;
(A) Benzoic Acid;.

(B) Carbol-Fuchsin;
(C) Clioquinol;

(D) Hexachlorophene;
(E) Iodoquinol;

(F) Mercury, Ammoniated;
(G) Mupirocin;

(H) Selenium Sulfide;
(D Silver Nitrate;

(J) Undecylenic Acid;
(b) Anti-inflammatory;
(A) Topical steroids;

(c) Antipruritics and local anesthetics;

(A) Pentosan;

(B) Phenazopyridine;

(d) Cell stimulants and proliferants;
(A) Anthralin;

(B) Tretinoin;

(e) Keratolytic;

(A) Adapalene;

(B) Aminolevulinic Acid;
(C) Bichloracetic Acid;

(D) Imiquimod Cream (5%);
(E) Isotretinoin;

(F) Podophyllum Resin;

(G) Trichloracetic Acid*;
(H) Urea;

(f) Misc;

(A) Acitretin;

(B) Ammonium lactate lotion 12%;
(C) Azelaic Acid;

(D) Becaplermin;

(E) Calcipotriene;

(F) Condylox;

(G) Fluorouracil;

(H) Hydroquinone;

(I) Methoxsalen;

(J) Monobenzone;

(K) Pimecrolimus Cream 1%;
(L) Tazarotene topical gel;
(M) Trioxsalen;

(24) Skin Tests**;

(a) Diphtheria*;

(b) Mumps*;.

(¢) Tuberculin*;

(25) Upper Respiratory;

(a) Acetylcysteine;

(b) Albuterol Sulfate;

(c) Benzonatate;

(d) Cromolyn Sodium;

(e) Guaifenesin;

(f) Levalbuteral,
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(g) Nedocromil;.

(h) Xanthines**;

(A) Aminophylline;

(B) Diphylline;

(C) Oxtriphylline;

(D) Pentoxifylline;

(E) Theophylline;

(26) Vaccines**;

(a) BCG*;

(b) Cholera*;

(c) Diphtheria*;

(d) DPT*;.

(e) Haemophilus b Conjugate™;
(f) Hepatitus A Virus*;

(g) Hepatitus B¥;

(h) Influenza Virus*;

(i) Japanese Encephalitis Virus*;
(j) Measles Virus*;

(k) Mumps Virus*;

(1) Pertussis*;

(m) Plague*;

(n) Pneumococcal*;

(o) Poliovirus — Inactivated*;
(p) Poliovirus — Live Oral*;
(q) Rabies*;

(r) Rubella*;

(s) Smallpox*;

(t) Tetanus IG*;.

(u) Tetanus Toxoid*;

(v) Typhoid*;

(w) Varicella*;

(x) Yellow Fever*;

(27) Vitamins**;

(a) Calcitonin;

(b) Calcitriol;

(¢) Cyanocobalamin;

(d) Doxercalciferol;

(e) Leucovorin Calcium;

(f) Vitamins (Oral & Injectable);
(28) Misc;

(a) Colchicine (gout);

(b) Dimethyl Sulfone (DMSO);
(c) Hyaluronic Acid;

(d) Hydrogen Peroxide;

(e) MSM;

(f) OTC Substances;

(g) Oxygen;

(h) Sitagliptin;

(i) Trazodone;

(j) Urised;

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.145

Hist.: BNE 1-2002, f. & cert. ef. 2-19-02; BNE 4-2002, f. & cert. ef. 8-8-02; BNE 3-2003, f.
& cert. ef. 6-9-03; BNE 5-2003, f. & cert. ef. 12-5-03; BNE 5-2004, f. & cert. ef. 6-10-04;
Renumbered from 850-010-0226, BNE 8-2005, f. & cert. ef. 10-27-05; BNE 9-2005, f. &

cert. ef 12-12-05; BNE 4-2006, f. & cert. ef. 12-11-06; BNE 3-2007, f. & cert. ef. 6-12-07;
BNE 1-2008, f. & cert. ef. 2-19-08; BNE 2-2008, f. & cert. ef. 3-21-08

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Clarification of the residency requirements for
offenders released onto parole and post-prision supervision.

Adm. Order No.: PAR 2-2008

Filed with Sec. of State: 4-9-2008

Certified to be Effective: 4-9-08

Notice Publication Date: 2-1-2008

Rules Amended: 255-070-0003

Subject: The amendment of this rule is necessary to implement pol-
icy choices made in SB 2 and HB 2007 (2007).

Rules Coordinator: Peggy Barber—(503) 945-0914

255-070-0003
Offender Return to County of Residence

(1) Unless the Board waives the condition, the Board shall order as a
condition of parole or post-prison supervision that an offender reside for the

Oregon Bulletin

50

first six months in the county where the offender resided at the time of the
offense that resulted in the imprisonment.

(2)(a) The Board or the Department of Corrections may establish the
county of residency by obtaining the last address of record at the time of the
offense from all of the available information in the following records:

(A) An Oregon driver’s license, regardless of its validity;

(B) The Department of Revenue;

(C) The Department of State Police, Bureau of Criminal
Identification;

(D) The Department of Human Resources; or

(E) The Department of Corrections.

(b) If the records do not disclose the county of residency, the Board
or the Department shall find the offender resided in the county where she
or he committed the crime.

(c) If the offender is serving multiple sentences, the county of resi-
dence shall be determined according to the date of the last arrest resulting
in a conviction.

(d) In determining the offender’s county of residence for purposes of
this rule, the Board may not consider offenses committed by the offender
while the offender was incarcerated in a Department of Corrections facili-
ty.

(3) Upon motion of the Board, an offender, a victim, or a district attor-
ney, the Board may waive the residency requirement after finding:

(a) The offender provided proof of a job with no set ending date in a
county other than the established county of residence;

(b) The offender poses a significant danger to the victim;

(c) The victim or victim’s family poses a significant danger to the
offender residing in the county of residence.

(d) The offender has a spouse, registered domestic partnership, or bio-
logical or adoptive family, residing in other than the county of residence,
who will be materially significant in aiding in the rehabilitation of the
offender and in the success of the parole or post-prison supervision period;

(e) The Board requires that the offender participate in a treatment pro-
gram which is not available in the county of residence;

(f) The offender desires release to another state or another state has a
detainer; or

(g) Other good cause.

Stat. Auth.: ORS 144.270(5)

Stats. Implemented:

Hist.: PAR 4-1989, . & ef. 11-1-89; PAR 6-1991, . & cert. ef. 10-15-91; PAR 8-1992, f. &
cert. ef. 10-9-92; PAR 5-1999(Temp), f. & cert. ef. 9-15-99 thru 3-12-00; PAR 10-1999, f. &
cert. ef. 11-15-99; PAR 12007, f. & cert. ef. 2-1-07; PAR 2-2008, f. & cert. ef. 4-9-08

Board of Psychologist Examiners
Chapter 858

Rule Caption: Rule corrections and updates; addition of pain man-
agement continuing education.

Adm. Order No.: BPE 1-2008

Filed with Sec. of State: 3-26-2008

Certified to be Effective: 3-26-08

Notice Publication Date: 3-1-2008

Rules Amended: 858-010-0001, 858-010-0005, 858-010-0007, 858-
010-0010, 858-010-0015, 858-010-0020, 858-010-0025, 858-010-
0030, 858-010-0036, 858-010-0041, 858-010-0050, 858-010-0055,
858-010-0075, 858-020-0015, 858-020-0045, 858-020-0075, 858-
030-0005, 858-040-0015, 858-040-0025, 858-040-0035, 858-040-
0036, 858-040-0055, 858-040-0065, 858-040-0075, 858-040-0085,
858-040-0095, 858-050-0100, 858-050-0105, 858-050-0110, 858-
050-0120, 858-050-0125, 858-050-0140, 858-050-0145, 858-050-
0150

Subject: Incorporates new pain management continuing education
requirement; changes the oral jurisprudence examination construct
for licensure by moving from an oral exam format to a written for-
mat; exempts senior psychologists from ethics coursework require-
ment; requires five years licensure for National Registry holders; pro-
vides Board discretion to delay voting on the examination results of
an examinee having a complaint under investigation until the com-
plaint has been resolved; clarifies supervised work experience
requirement; adds requirement for temporary permit holders with
less than five years of licensure to consult with a Oregon licensed
psychologist; deletes language referencing obsolete standards of pro-
fessional conduct; requires contested case hearings be conducted by
administrative law judge rather than hearings officer or member of
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the Board; removes requirement of home study and study group doc-
umentation to be appended to CE form; minor housekeeping items.
Rules Coordinator: Debra Orman—(503) 378-4154, ext. 21

858-010-0001
Definitions

The practice of psychology is defined to include:

(1) Supervision: overseeing a professional’s work on the diagnosis or
treatment of mental disorders;

(2) Consultation: conferring or giving expert advice on the diagnosis
or treatment of mental disorders;

(3) Evaluation: assessing mental disorders or mental functioning,
including administering, scoring, and interpreting tests of mental abilities
or personality;

(4) Therapy: treating a mental disorder.

Stat. Auth.: ORS 675.010 - 675.150

Stats. Implemented: ORS 675.110

Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08

858-010-0005
Board Duties and Procedure

(1) Board Meetings. The State Board of Psychologist Examiners
shall meet as necessary at a time and place specified by the Board and at
such other times and places as specified by the Chair of the Board, a major-
ity of members of the Board or by the Governor. The Associated Press shall
be notified of the time and place of all meetings.

(2) Internal Organization. At the last meeting in each fiscal year, the
first order of business shall be organizational matters, including election of
Board Chair and Vice-Chair and the assignment of standing responsibilities
to Board members. The term of the Chair, Vice Chair or any standing
assigned responsibility can be changed or terminated at any meeting where
the proposal has been placed on the agenda and sent to the members one
week in advance of the meeting, or by unanimous consent of the Board.

(3) Chair and Vice Chair Responsibilities:

(a) The Chair is authorized to take emergency action between Board
meetings, subject to ratification by the Board. However, in the case of
actions significant enough to normally require Board decisions, the Chair
shall first attempt to get authorization for such decisions from the Board
members through telephone or email communication. All emergency
actions of any kind shall be noted in the agenda for the next meeting and
shall become the first order of business at that next meeting;

(b) The Vice-Chair shall perform the duties of the Chair when the
Chair is unable to do so.

(4) Board Communications. Only the Board Chair shall write other
than routine or form letters in the name of the Board unless members are
specifically authorized in a Board meeting to do so. The Board should
approve in advance any correspondence that may materially affect Board
policies and procedures. When a delay might render the Board’s function-
ing ineffective, the Chair may be required to take immediate action that
shall be reviewed at the next meeting of the Board.

(5) Board Files. All Board files shall be assembled in the Board’s
official office. The Board Administrator shall maintain the Board’s files
under the direction of the Chair. The Board Administrator shall maintain a
master record of any files that are checked out of the Board office by Board
members. The Board Administrator shall be notified whenever any Board
file is transferred from the possession of one person to another, and shall so
note in the Board’s records. Individuals who have in their possession doc-
uments or files pertaining to Board affairs are responsible for their protec-
tion and privacy.

(6) Minutes and Agendas:

(a) The minutes of a meeting shall be distributed to all Board mem-
bers at least one week in advance of the next meeting;

(b) The agenda shall be prepared by the Board Chair or Board
Administrator and distributed to all Board members at least one week
before each meeting. The agenda items shall include reports by the Board
Administrator, the Chair and each Board member who has received a spe-
cific assignment at the previous meeting or has a report to make regarding
standing assignments. If there is insufficient time to inform the Board
Chair, the Board Administrator may make additional scheduling at the
direct request of Board members. The Board may at its discretion, revise
the agenda or limit it to a particular topic under special circumstances.
Undiscussed reports may be added to the typed minutes of any meeting.

(7) The Attorney General’s Model Rules of Procedure under the
Administrative Procedure Act, printed and promulgated by the Attorney
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General, effective January 1, 2008, shall be the rules of procedure before

the Board under ORS 183.310 to 183.500.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110 & 675.130
Hist.: PE 6, . 12-19-73, ef. 1-11-74; PE 8, f. 12-5-74, ef. 12-25-74; PE 12, f. & ef. 3-5-76;
PE 13, f. & ef. 9-15-76; PE 1-1979, f. & ef. 9-5-79; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-
1982, f. & ef. 7-23-82; PE 1-1987(Temp), f. & ef. 3-6-87; PE 1-1988, f. & cert. ef. 7-25-88;
PE 1-1991, f. & cert. ef. 4-3-91; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. & cert. ef.
6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef.
2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08

858-010-0007
Notice of Proposed Rule

Prior to the adoption, amendment, or repeal of a permanent rule, the
Board of Psychologist Examiners shall give notice of the proposed adop-
tion, amendment, or repeal:

(1) In the Secretary of State’s Bulletin referred to in ORS 183.360, at
least twenty-one (21) days prior to the effective date;

(2) By mailing a copy of the notice to persons on the Board’s mailing
list established pursuant to ORS 183.335(6);

(3) By mailing or emailing a copy of the notice to the following per-
sons, organizations, or publications;

(a) Associated Press;

(b) All licensees of the Board;

(c) Oregon Psychological Association; and

(d) All applicants for licensure.

(4) Prior to the adoption, amendment, or repeal of any rule of the
Board relating to continuing education, the Board shall additionally mail a

copy of the notice to the State Board of Higher Education.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: PE 13, f. & ef. 9-15-76; PE 1-1990, f. & cert. ef. 2-16-90; PE 2-1991, f. 8-15-91, cert.
ef. 8-16-91; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-
2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-
2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08

858-010-0010
Procedure for Licensure Applications

(1) Filing of Applications. All inquiries regarding application for
licensure as a psychologist and psychologist associate must be directed to
the Board’s office. Upon receipt of an application for licensure, Board staff
shall process the application and determine if the application is complete.
An application is considered complete when the following have been
received:

(a) Transcript(s);

(b) University Accreditation Form (non APA accredited schools only);

(¢) Reference Forms;

(d) Educational Record in Psychology Form (non-APA accredited
schools only);

(e) Social Security Number Authorization Form;

(f) National Written Examination score (if applicable);

(g) Verification of Licensure in other states (if applicable);

(h) Clarifying information requested by Board’s office;

(i) Verification of ABPP status (if applicable);

() Fee.

(2) Review Procedure. When all application materials have been
received, Board staff shall review the file and approve applicants who have
received a doctoral degree in psychology from an APA-approved program
after confirming a graduate level course in ethics. A Board member shall
review the files of applicants graduating from regionally accredited col-
leges and universities. The reviewer shall either:

(a) Find the application acceptable;

(b) Find the application not acceptable; or

(c) Bring the application to the full Board for review and determina-
tion of disposition.

(3) The Board shall maintain an active file for two years from the date
the application was received. A file shall be presumed inactive if corre-
spondence from the Board is returned as “undeliverable.” The Board retains
the discretion to extend the application period.

(4) Reapplication. If a candidate’s application for licensure has been
denied for any reason, the Board will not review a second application from
that person until at least one year has lapsed from the date of the previous
denial. The Board may require documentation to satisfy deficiencies in the
previous application.

(5) Applicant’s Responsibility. It is the applicant’s responsibility to
provide complete and accurate information on the application, and to noti-
fy the Board immediately if the status of any information submitted on the
application changes, including but not limited to: complaint; disciplinary
actions; and civil, criminal, or ethical charges. Failure to do so may be
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grounds for denial of the application or revocation of the license, once

issued.
Stat. Auth.: ORS 675.030
Stats. Implemented: ORS 675.030(1)(a)(b)(c)(d)(e)(2)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f. & cert.
ef. 7-14-92; PE 1-1996, f. & cert. ef. 6-25-96; PE 1-1997, f. & cert. ef. 6-17-97; BPE 1-
2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-
2008, f. & cert. ef. 3-26-08

858-010-0015
Licensing Requirements — Doctoral Degrees

(1) To meet the education requirement of ORS 675.030(1), an appli-
cant must possess either:

(a) A doctoral degree in psychology from a program accredited by the
American Psychological Association as of the date the degree was award-
ed; or

(b) A doctoral degree in psychology from a program at a college or
university that is regionally accredited at the doctoral level by any one of
the following regional accrediting associations: Northwest, North Central,
Western, New England, Middle States or Southern, and

(c) A minimum of three academic years of full-time graduate study
including at least one year which is in residence at the institution from
which the degree is granted, or its equivalent. Residence requires interac-
tion with psychology faculty and other matriculated psychology students;
one year’s residence or its equivalent are defined as follows:

(i) Thirty semester hours or 45 quarter hours; or

(ii) A minimum of 500 hours of student-faculty contact involving
face-to-face individual or group educational meetings. Such educational
meetings must include both faculty-student and student-student interaction,
be conducted by the psychology faculty of the institution at least 90 percent
of the time, be documented by the applicant and the institution, and relate
substantially to the program components specified.

(2) The program under sections (1)(a) or (b) must be defined as fol-
lows:

(a) Organizational Structure. The organizational structure of the grad-
uate program must be defined as follows:

(A) The program must be identified and labeled as a program in psy-
chology;

(B) The program must stand as a recognized entity within the institu-
tion;

(C) There must be an authority and primary responsibility for the core
and specialty areas, whether or not the program cuts across administrative
lines;

(D) There must be a sequence of study planned by those responsible
for the program to provide an appropriate, integrated experience covering
the field;

(E) There must be a faculty and a person administratively responsible
for the program;

(F) There must be a body of students selected on the basis of high
ability and appropriate educational preparation.

(b) Curriculum. The curriculum of the program must require appli-
cant’s successful completion of the following:

(A) 40 semester hours (60 quarter hours) of graduate courses identi-
fied by title and course content as psychology, that may include clinical,
counseling, industrial/ organizational and school psychology, excluding
thesis and practica;

(B) An original dissertation that was psychological in nature;

(C) Three or more graduate semester hours (five or more graduate
quarter hours) each in biological basis of behavior (including, but not lim-
ited to physiological psychology, comparative psychology, neuropsycholo-
gy, psychopharmacology, sensation and perception, biological basis of
development); cognitive-affective basis of behavior (including, but not lim-
ited to learning, thinking, motivation, emotion, cognitive development);
social basis of behavior (including, but not limited to social psychology,
organization theory, community psychology, social development); individ-
ual differences (including, but not limited to human development, person-
ality theory, psychopathology);

(D) At least one graduate course each in research design and method-
ology; statistics and psychometrics; and scientific and professional ethics.

(3) Supervised Employment. A minimum of one year of the required
supervised experience must be post-doctoral.

(4) Licensing by Certificate of Professional Qualification (CPQ).
Effective January 31, 2002, if an applicant holds a valid Certificate of
Professional Qualification (CPQ) issued by the Association of State and
Provincial Psychology Board (ASPPB), the Board may issue a license if the
applicant:

(a) Has a doctoral degree in psychology;
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(b) Completes and submits an application for licensure;

(c) Requests ASPPB to send copies of the applicant’s CPQ file direct-
ly to the Oregon Board;

(d) Successfully passes a board administered jurisprudence examina-
tion; and

(e) Pays required fees.

(5) Licensing for those credentialed by the National Register.
Effective January 1, 2004, if an applicant holds a valid credential as a
Health Service Provider in Psychology (HSPP) by the National Register in
Psychology, the Board may issue a license if the applicant:

(a) Has a doctoral degree in psychology;

(b) Possesses and has maintained an active license as a psychologist
in another state for at least five years;

(c) Completes and submits an application for licensure;

(d) Requests the National Register to send copies of the applicant’s
HSPP file directly to the Oregon Board;

(e) Successfully passes a board administered jurisprudence examina-
tion; and

(f) Pays required fees. Those possessing a valid HSPP credential are
not required to fulfill the national written examination requirement.

(6) Licensing for Senior Psychologists. Effective January 1, 2004, the
Board may issue a license if the applicant:

(a) Qualifies under the provisions of ORS 675.050(1)(e)(A);

(b) Completes and submits an application for licensure;

(c) Requests the state(s) in which the applicant is licensed to send
copies of the applicant’s licensure file directly to the Oregon Board;

(d) Successfully passes a board administered jurisprudence examina-
tion; and

(e) Pays required fees. Senior Psychologists are not required to fulfill
the national written examination requirement or to complete coursework in

scientific and professional ethics.
Stat. Auth.: ORS 675.030
Stats. Implemented: ORS 675.030(1)(b)(c)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1989(Temp), f. & cert.
ef. 2-24-89; PE 2-1989, f. & cert. ef. 5-24-89; PE 3-1989(Temp), f. & cert. ef. 9-7-89; PE 1-
1990, f. & cert. ef. 2-16-90; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1993(Temp), f. & cert.
ef. 2-12-93; PE 3-1993, f. & cert. ef. 4-13-93; PE 5-1993, f. & cert. ef. 10-6-93; PE 1-1995,
f. & cert. ef. 2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-
31-01 thru 2-27-02; BPE 1-2002(Temp), f. 1-28-02, cert. ef. 1-31-02 thru 2-27-02; BPE 2-
2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-
26-08

858-010-0020
Process and Disposition of Application for License

(1) Following a decision as to disposition, Board staff shall send out
letters notifying the applicant of the approval to proceed. If the application
is found unacceptable, Board staff shall send the applicant a letter so stat-
ing and noting the deficiency.

(2) Investigatory Powers. The Board shall not be limited in its inves-
tigation of an applicant’s qualifications for licensure to the information sup-
plied in and pursuant to the licensure application form and may direct addi-
tional investigation with respect to an applicant’s qualifications prior to
deciding whether or not the applicant may proceed to take the national writ-
ten or jurisprudence examination.

(3) Record of Complaints. Board staff shall review the Board’s
records of complaints and insert any reference to an applicant in the appli-
cant’s file. Board staff shall also make inquiry, if appropriate, of other state,
national or foreign certification or licensure boards for material relevant to

each applicant.
Stat. Auth.: ORS 675.040, 675.045 & 675.050
Stats. Implemented: ORS 675.040(1)(2)(3), 675.045(1)(2)(a)(b) & 675.050(1)(a)(b)(2)
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1996, f. & cert.
ef. 6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert.
ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08

858-010-0025
Procedure for Written Examination

(1) National Written Examination for Doctoral Level Licensure. The
Board shall utilize the national Examination for Professional Practice in
Psychology (EPPP) developed by the Professional Examination Service
(PES) for the Association of State and Provincial Psychology Boards
(ASPPB) Applicants whose educational credentials and professional refer-
ences have been accepted by the Board as meeting its requirements for
licensure as a psychologist shall be eligible to take the EPPP. Approved
applicants desiring to take the EPPP must submit a written request to the
Board’s office. The Board shall provide PES with a list of eligible candi-
dates. Applicants will receive an application packet from PES with the
instructions for making arrangements to sit for the computer administered
EPPP. The applicant must complete the PES application form and submit it,
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along with the examination fees, directly to PES. Eligible applicants must
comply with all instructions established by PES in scheduling and sitting
for the computer administered EPPP. Scores on the computer administered
EPPP will be reported directly to the Board and to the applicant by PES on
a monthly basis. The passing score for the EPPP from April 1993 to April
2001 shall be 140 or 70 percent. Candidates who have taken the EPPP prior
to April 20, 1990, must have passed the examination by achieving a score
at or above the national mean of doctoral candidates taking the examination
for the first time on that day. Candidates who have taken the EPPP prior to
April 1993 must have passed the examination by achieving a score at or
above the national mean of doctoral candidates taking the examination for
the first time on that day or 75 percent, whichever is lower. For computer
administered forms of the EPPP, the Board shall apply a scaled score of 500
as recommended by ASPPB for doctoral level applicants. Notice for
request for special accommodations for verified disability or for English as
a second language must be provided as required by 858-010-0030(1)(c).

(2) Re-examination. Any applicant who fails to make a passing grade
on the national examination shall be allowed to take the examination a sec-
ond time. If the examination is failed twice, the candidate must obtain spe-
cial permission from the Board to take the examination. Requests for reex-
amination shall be reviewed and approved by the Board. The candidate
must submit a written study plan for the Board to review and approve.

(3) Conduct During the Examination. The “Examination for the
Professional Practice in Psychology” is the exclusive property of the
Association of State and Provincial Psychology Boards. No part of the
national examination may be copied or reproduced in part or whole by any
means whatsoever. A candidate’s participation in any irregularity occurring
during the examination, such as giving or obtaining information or aid
which is not authorized by the Oregon Board of Psychologist Examiners,
such methods including, but not limited to, observation or subsequent sta-
tistical analysis, may result in termination of his/her participation, invalida-
tion of the results or other appropriate action including denial of application

and forfeiture of the examination fee.
Stat. Auth.: ORS 675.040 & 675.045
Stats. Implemented: ORS 675.040 & 675.045
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1980, f. & ef. 3-10-80;
PE 1-1981(Temp), f. & ef. 12-9-81; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-
23-82; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. &
cert. ef. 4-3-91; PE 3-1993, f. & cert. ef. 4-13-93; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-
1995, f. & cert. ef. 2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-2001(Temp), f. & cert.
ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f. & cert. ef. 3-26-
08

858-010-0030
Procedures for Oregon Jurisprudence Examination

(1) Jurisprudence Examination for Licensure as a Psychologist.

(a) Candidates who have passed the national written examination for
licensure and have completed a minimum of two years of approved super-
vised work experience shall be eligible to sit for the jurisprudence exami-
nation. An application for licensure must be complete as defined in OAR
858-010-0010 at least 60 days prior to the examination to be considered eli-
gible. Board staff shall have discretion in extending the deadline for up to
5 business days.

(b) The purpose of the examination is to determine the competency of
each candidate in applicable laws and regulations, including ethical princi-
ples.

(c) Special Accommodations. Notice for request for special accom-
modations for verified disability or for English as a second language must
be made at the time the request to sit for the examination is made, or when
the disability becomes known to the candidate. The request must include:

(A) Verified Disability: Written verification of disability from a qual-
ified care provider (i.e. a person certified or licensed by the state to provide
such services) detailing:

(i) Nature, extent and duration of disability;

(ii) Recommendation(s) for accommodation.

(B) English as a Second Language: Written request for reasonable
accommodation detailing:

(i) Level of proficiency in English including, but not limited to, num-
ber of years speaking and/or writing English; list of all national written or
jurisprudence examinations, academic coursework, and dissertation in
English language;

(ii) History of special accommodations granted in similar testing cir-
cumstances, for example, interpreter or extra time granted in jurisprudence
examination process in other licensing jurisdictions or degree granting
institution;

(iii) Statement documenting extent that English will or will not be the
language in which professional services are provided;

(iv) Other information to support request for special accommodation;
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(v) Recommendation(s) for accommodation.

(2) Schedule of Jurisprudence Examinations. Examinations shall be
given at least twice a year. A candidate must request in writing to sit for the
examination. The Board shall approve candidates to sit for the examination
during its regularly scheduled meeting held prior to the month of the exam-
ination or at least 60 days prior to the examination date, whichever occurs
first. The candidate must pay the examination fee at the time the examina-
tion is requested. The supervisor’s final written evaluation of the supervi-
sion must accompany the written request. The evaluation must describe the
candidate’s areas of proficiency and skills the candidate possesses, and a
summary of the candidate’s training and experience which have led to com-
petence areas. The evaluation must document the number of hours that the
candidate has completed under the supervision of a psychologist. It is the
candidate’s responsibility to provide the Board a complete summary of all
training experiences that are intended to fulfill the supervisory work
requirement. When the Board has determined that the application is in
order, the candidate shall be approved to sit for the jurisprudence examina-
tion. Once a candidate has been approved to sit for the examination, the fee
is not refundable. At least thirty days prior to the examination date, written
notification shall be given to candidates who have been approved to take
the examination. Written notification shall include time, date, and location
of the examination and a copy of Oregon law and administrative rules
regarding psychologist and psychologist associate licensure. Appearances
at the scheduled examination shall constitute a waiver of the prior written
notice.

(3) Jurisprudence Examination Scoring and Result Procedures.
Candidates shall be assigned a number so test scorers do not know the iden-
tity of the test taker until the examination report is prepared for the Board.
The Board shall determine the passing score. Candidate names and scores
shall be submitted to the Board for confirmation of the examination results
and to vote on new licensees at their next scheduled meeting or within 30
days, whichever occurs first. Board staff shall notify each candidate in writ-
ing regarding the result of the examination. If an examinee has a pending
complaint under investigation, the Board may, in its discretion, delay vot-
ing on the licensure of that examinee until the complaint has been resolved.

(4) Content of the Jurisprudence Examination. The examination shall
be designed to measure the examinee’s knowledge and application of fed-
eral, state and local laws and regulations related to the professional practice
of psychology, including professional ethical principles incorporated by
Board statute and rule.

(5) Administration of the Jurisprudence Examination.

(a) The Board, on its own motion or upon the recommendation of its
delegates, shall determine the questions on which applicants may be exam-
ined.

(b) The Board, or its delegates, shall compile a candidate handbook
that includes a copy of the Board’s examination rules and an explanation of
Board requirements related to scheduling and the conduct of the examina-
tion. The handbook shall be reviewed annually and may be revised, as
deemed appropriate, and shall be provided to each applicant for examina-
tion at least thirty days prior to the examination.

(6) Reconsideration, Review and Reexamination.

(a) Reconsideration/Rescoring. Within thirty days after notice of the
examination results, an applicant who does not pass the examination may
petition the Board in writing to have their examination rescored.

(b) Review. An applicant who does not pass the examination may
review their examination record at the Board’s office within a period of
ninety days following the date of the examination and upon written request
to the Board. The purpose of the review is to assist the applicant prepare to
retake the examination. To maintain test security, the applicant shall sign a
confidentiality agreement. No more than one inspection shall be allowed.

(c) Reexamination. An applicant who does not pass the examination
may be reexamined. If an applicant does not pass the second examination
and wishes to take a third examination the applicant must submit a study
plan prior to being approved for the third examination. If a candidate fails
to pass the third examination, the candidate’s application for licensure shall
be denied. The Board’s decision shall be final.

(7) Disqualification. A candidate sitting for the jurisprudence exami-
nation may be disqualified during or after the examination for conduct
which affects the integrity of the candidate’s performance or the examina-
tion including, but not limited to, giving or receiving aid, directly or indi-
rectly, during the examination process, recording the examination, or
removing or attempting to remove any examination related information
from the premises. Disqualification shall invalidate the examination, result

in forfeiture of the examination fee and denial of the application.
Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050 & 675.065
Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050 & 675.065
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Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 1-1981(Temp), f. & ef.
12-9-81; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 1-1985(Temp),
f. & ef. 12-20-85; PE 1-1986, f. & ef. 7-1-86; PE 1-1988, f. & cert. ef. 7-25-88; PE 3-
1988(Temp), f. & cert. ef. 11-30-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. & cert.
ef. 4-3-91; PE 2-1991, f. 8-15-91, cert. ef. 8-16-91; PE 3-1992(Temp), f. & cert. ef. 12-10-
91; PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1995, f. & cert.
ef. 2-16-95; PE 1-1996, f. & cert. ef. 6-25-96; PE 1-1997, f. & cert. ef. 6-17-97; BPE 1-
2000(Temp), f. 3-8-00, cert. ef. 3-8-00 thru 9-4-00; BPE 3-2000, f. & cert. ef. 9-7-00; BPE
1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE
4-2002, f. & cert. ef. 10-11-02; BPE 1-2004(Temp), f. & cert. ef. 3-2-04 thru 8-29-04; BPE
2-2004, f. & cert. ef. 8-30-04; BPE 1-2006, f. 8-29-06, cert. ef. 9-1-06; BPE 1-2008, f. & cert.
ef. 3-26-08

858-010-0036
Guidelines for Supervised Employment

(1) The following guidelines shall be used by the Board to define
supervised employment in accordance with ORS 675.030(2). The supervi-
sion must be under the direction of a psychologist who, prior to such super-
vision, has been licensed in Oregon for at least two years, or under a psy-
chologist licensed in another state with standards comparable to those in
Oregon. The supervisor must provide in writing to the Board at the termi-
nation of the candidate’s program a summary of the supervision and an
evaluation of the candidate’s progress in advancing toward licensure. The
evaluation must include a summary of the candidate’s psychological activ-
ities and an assessment of the candidate’s performance across each activity
area. The supervisor must document the number of hours of supervision.
While obtaining the requisite two years of supervised experience, the can-
didate must be:

(a) A psychologist resident working under the supervision of a
licensed psychologist;

(b) In a formal supervised experience in another state, which super-
vised experience is provided by a licensed psychologist; or

(c) An employee of an institution or agency exempt from licensure
under ORS 675.090 (1)(e), and which institution or agency provides super-
vised experience by a licensed psychologist. Effective April 1, 2008, these
employees are not required to enter into a formal Board resident contract to
accumulate supervised work experience, as defined in (3) of this rule.

(2) One year of supervised experience is defined as 1,500 hours of
psychological work performed over a period of not less than twelve
months. The Board may approve a year of pre-doctoral supervised experi-
ence if such experience was a formal requirement of the candidate’s doc-
toral program.

(3) Supervision obtained in Oregon pursuant to subsection (1)(a) of
this rule must be under a resident contract on the form provided by the
Board between supervisor and supervisee and approved in writing by the
Board. Such resident status shall commence upon the date of Board
approval. The Board may not approve a resident contract until the candi-
date’s application has been approved. No one may purport to be a psychol-
ogist resident until the resident contract is approved. Termination of a resi-
dency contract may be granted by the Board at the request of the supervi-
sor or supervisee. Such termination shall be effective at the time the Board
reviews the request and takes formal action. If the supervisor is to be paid
for supervision by the supervisee, such payment must be in the form of a
per-hour fee. Supervision of more than two residents concurrently shall
require prior approval.

(4) The psychologist resident must be supervised as follows:

(a) Title. The psychologist resident must be designated at all times by
the title “psychologist resident.” All signed materials, letterheads, business
cards, telephone directory listings, brochures, insurance billings and any
other public or private representation must include the individual’s title as
“psychologist resident” and the supervisor’s name and designation as
“supervisor;”

(b) Scope of Practice. The psychologist resident must offer services
only in those areas that the psychologist resident’s supervisor is competent;

(c) Frequency and Nature of Supervision. Supervision must entail fre-
quent and regular meetings throughout the duration of the psychologist res-
ident contract. Supervision must include a periodic review of all cases and
psychological activities in which the psychologist resident is engaged.
Supervision must consist of two hours per week, one of which must be indi-
vidual, for every 40 hours worked. The ratio is 1:20 with a minimum of 1
hour per week. It is the responsibility of the supervisor and the psycholo-
gist resident to insure that the psychologist resident’s practice complies
with the laws, administrative rules and ethical standards applicable to psy-
chologists and psychologist residents;

(d) Duration of Psychologist Resident Status. Psychologist resident
status is a transitional step toward licensure and is not intended as a means
of avoiding licensure. A psychologist resident contract shall be effective for

Oregon Bulletin

54

a period specified therein, not to exceed three years. The Board, in its dis-
cretion, may extend the contract beyond three years;

(e) Representation to the Client. The psychologist resident must
advise the client orally and in writing that the supervisor will have access
to all information and material relevant to the client’s case and must meet
all state and federal guidelines for client confidentiality;

(f) Psychologist Resident Evaluation of Supervision. At the conclu-
sion of the psychologist resident contract, the psychologist resident must
provide to the Board and the supervisor a written evaluation of the super-
visor’s performance.

(5) Responsibilities of the Supervisor. The supervisor must:

(a) Closely review, supervise and evaluate representative and problem
cases with attention to diagnostic evaluation, treatment planning, ongoing
case management, emergency intervention, recordkeeping and termination;

(b) Countersign any and all psychological reports and professional
correspondence produced by the psychologist resident;

(c) Review with the psychologist resident Oregon laws and adminis-
trative rules related to the practice of psychology, ethical principles of psy-
chologist, professional relationships and referrals, protection of records,
billing practices, recordkeeping and report writing;

(d) Assist the psychologist resident in developing a continuing educa-
tion plan;

(e) At the conclusion of the psychologist resident contract, provide to
the Board and the psychologist resident a written evaluation of the supervi-
sion;

(f) Promptly communicate to the Board any interruption or proposed
termination of the psychologist resident contract greater than one month;

(g) Keep notes of each supervisory session, and provide them to the
Board upon request;

(h) Maintain and certify a record of hours of supervision on a form
prepared by the Board, to be submitted with the supervisor’s letter of eval-
uation; and

(i) Write a letter to the Board outlining plans to address the resident’s
problem areas, within two months of Board notification to the supervisor of
the resident’s failure of jurisprudence examination.

(6) Associate Supervisor. Any supervision of the psychologist resi-
dent by a person other than the primary supervisor may be provided as
approved in advance by the Board and must be incorporated into the psy-

chologist resident contract.
Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050, 675.065 & 675.110
Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050, 675.065, 675.110
Hist.: PE 1-1988, f. & cert. ef. 7-25-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1991, f. &
cert. ef. 4-3-91; PE 2-1991, f. 8-15-91, cert. ef. 8-16-91; PE 4-1993, f. & cert. ef. 7-19-93;
PE 1-1996, f. & cert. ef. 6-25-96; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 4-2002, f. & cert.
ef. 10-11-02; BPE 1-2008, f. & cert. ef. 3-26-08

858-010-0041
License Renewals

(1) Before the Board will issue a license or approve a request for inac-
tive status, licensee must submit:

(a) A signed renewal application that includes licensee’s current mail-
ing address, phone number, and the license number issued by the Board of
Psychologist Examiners;

(b) A request for approval of a change in license status, if requested;

(c) A satisfactory continuing education report, if it is the licensee’s
reporting year; and

(d) Payment of the correct fee amount and any delinquent renewal
fees.

(2) A renewal request and fee must be postmarked by December 31 of
the year in which the licensure period ends. Burden of proof of mailing is
on the licensee.

(3) A delinquent license renewal fee must be paid for licenses
renewed after January 1 but before February 1 immediately following the
due date defined in section (2). The Board shall have discretion to waive
this fee for licensees on inactive status, or licensees with documented hard-
ship cases.

(4) If license renewal fees are not paid within the time prescribed in
this rule, the license shall lapse.

(5) To renew a license that has lapsed for nonpayment of the renewal
fee, an individual must:

(a) Submit a completed application for reinstatement and pay the rein-
statement fee, to be postmarked by the last day in the month of February
immediately following the due date defined in section (2); and

(b) Attest that the individual has not engaged in the unlicensed prac-
tice of psychology.

(c) The Board shall have authority, at its discretion, to waive in whole
or part the requirements of Section 5 in documented hardship cases.
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(6) Failure to receive a courtesy license renewal reminder from the
Board shall not relieve a licensee of renewal requirements and conse-

quences.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f.
& cert. ef. 3-26-08

858-010-0050
Inactive Status

Persons holding valid Oregon licenses who have made written request
to the Board and have demonstrated to the Board’s satisfaction that they are
not and will not engage in active practice in Oregon may be granted inac-
tive status. Violation of claimed inactive status shall be considered suffi-
cient grounds for revocation of licensure by the Board:

(1) To reactivate a license from inactive status the licensee shall for-
mally notify the Board of that intent in writing and report the licensee’s pro-
fessional and continuing education activities in accordance with OAR 858-
040-0085 since the inactive license was granted:

(a) If notification of intent to reactivate a licensee from inactive sta-
tus occurs within five years of granting that status the Board may, at its dis-
cretion, reactivate the license status upon receipt of that notice of intent;

(b) If the Board concludes that since the granting of the status the
inactive licensee has not engaged in professional and continuing education
activities that would maintain a satisfactory level of current professional
competence, or if notification of intent to reactivate the license with inac-
tive status is not received within five years of the granting of that status,
reactivation of the license from inactive status shall depend upon success-
fully passing a jurisprudence examination before the Board. The content of
that examination shall be the same as described in OAR 858-010-0030(2);

(c) In the case of a licensee who does not successfully pass the
jurisprudence examination, the Board can require the submission of a study
plan designed to correct deficiencies in the licensee’s examination per-
formance and/or require that the licensee establish a Board approved super-
vised employment relationship as described in OAR 858-010-0036, the
minimum and maximum duration of which may be specified by the Board.
In no case shall an inactive licensee function in supervised employment
relationships for more than one year;

(d) The Board may reactivate the license from inactive status upon
receipt of documentation that the proposed study plan and/or period of
supervised employment has been successfully completed and the deficien-
cies in preparation rectified, or at its discretion, may require the successful
passing of a jurisprudence examination as described in OAR 858-010-
0030(2).

(2) The requirements for psychologist associates shall be the same as

for psychologists.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1979, f. & ef. 9-5-79; PE 3-1980, f. & ef. 12-12-
80; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 2-1988, f. & cert. ef.
10-7-88; PE 1-1990, f. & cert. ef. 2-16-90; PE 1-1992, f. & cert. ef. 1-16-92; PE 3-1992, f.
& cert. ef. 7-14-92; PE 3-1993, f. & cert. ef. 4-13-93; Renumbered to 858-040-0010; PE 1-
1996, f. & cert. ef. 6-25-96; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-
26-08

858-010-0055
Limited Permits

(1) The Board may grant a limited permit to practice psychology in
the State of Oregon to individuals actively licensed in another jurisdiction.
Such permits may be issued for a period not to exceed 180 calendar days,
and expire no later than 6 months after the date the permit is granted.
Individuals shall make written request to the Board, and:

(a) Submit an Application for a Limited Permit, and proof of licensure
in other jurisdictions;

(b) Pay the limited permit fee set by the Board;

(c) Submit a notarized statement certifying that the applicant has read
and understands Oregon laws relating to the practice of psychology; and
avails himself/herself to the laws of Oregon.

(2) Limited Permit Types.

(a) Visitor’s Permit. A visitor’s permit may be issued to psychologists
that do not intend to seek full licensure in Oregon, and are providing psy-
chological services for a limited, time-specific period only. A statement of
work must be submitted with the application with a complete description of
the work to be performed, including location of the activity, the specific
dates of the activity, and the names of the parties requesting the activity to
the extent permissible under confidentiality laws.

(b) Temporary Permit. The Board may grant a temporary permit to an
applicant for full licensure in Oregon who possesses and has maintained an
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active license as a psychologist in another state that is in good standing.
Those applying for a temporary permit that do not have a minimum of five
years of licensure in another state must consult with an Oregon licensed
psychologist at least one hour per week on matters pertaining to Oregon
laws. The consultant must agree and be named on the application for a tem-
porary permit prior to approval of the permit. Applicants who are granted a
temporary permit must take the first jurisprudence examination for which
they would be eligible to sit. Failure to pass the jurisprudence examination
shall result in cancellation of the temporary permit. The Board has discre-
tion to extend the temporary permit cancellation date for an additional 30
days in order to allow the applicant time to transition clients to another
provider. Applicants whose temporary permit is cancelled may submit a
resident supervision contract for approval to continue providing services

after the cancellation date.
Stat. Auth.: ORS 675.063
Stats. Implemented: ORS 675.063
Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 2-1989, f. & cert. ef. 5-24-89; PE 1-1990, f. & cert.
ef. 2-16-90; PE 3-1992, f. & cert. ef. 7-14-92; PE 1-1995, f. & cert. ef. 2-16-95; PE 1-1996, f.
& cert. ef. 6-25-96; BPE 1-1999(Temp), f. & cert. ef. 3-2-99 thru 7-1-99; BPE 2-1999, f. &
cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE
1-2008, f. & cert. ef. 3-26-08

858-010-0075
Code of Professional Conduct

The Board adopts for the code of professional conduct of psycholo-
gists in Oregon the American Psychological Association’s “Ethical
Principles of Psychologists and Code of Conduct” effective June 1, 2002.

[Publications: Publications referenced are available at http://www.apa.org/ ethics/.

The 1992 APA “Ethical Principles of Psychologists and Code of Conduct” is also
available from the agency.]

Stat. Auth.: ORS 675.030, 675.040, 675.045, 675.050, 675.065 & 675.110

Stats. Implemented: ORS 675.030, 675.040, 675.045, 675.050, 675.065 & 675.110

Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef.
7-23-82; PE 4-1989(Temp), f. & cert. ef. 11-28-89; PE 1-1990, f. & cert. ef. 2-16-90; PE 3-
1992, f. & cert. ef. 7-14-92; PE 5-1993, f. & cert. ef. 10-5-93; PE 1-1996, f. & cert. ef. 6-25-
96; PE 1-1997, f. & cert. ef. 6-17-97; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 3-2002(Temp),
f. & cert. ef. 4-15-02 thru 10-12-02; BPE 4-2002, f. & cert. ef. 10-11-02; BPE 2-2004, f. &
cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08

858-020-0015
Management of Complaints

(1) The Board Chair may appoint a Consumer Protection Committee
that shall provide direction and consultation to the Board’s investigator
assigned to investigate complaints under ORS 676.160 to 676.180.

(2) Any Board member who has a conflict of interest with respect to
any complaint shall declare the conflict and shall not participate in the

investigation, disposition, or any other activity concerning the complaint.
Stat. Auth.: ORS 675.020 & 675.110
Stats. Implemented: ORS 675.110(8)
Hist.: BPE 2-1999, f. & cert. ef. 7-16-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, .
& cert. ef. 3-26-08

858-020-0045
Notice and Investigation Process

(1) Notice to Respondent. The Board’s Administrator shall notify the
respondent by letter when a complaint is filed in its office. The letter shall
state that a complaint has been filed; that an investigator will proceed in an
investigation; and any general information regarding the scope of the inves-
tigation as allowed by ORS 676.160 to 676.180. The Board Administrator
may delegate this notification procedure to the Board’s investigator.

(2) Notice to Supervisors. When a complaint is filed against a person
acting under the supervision of a licensed psychologist, the supervisor shall
be notified that any investigation with respect to the conduct of the super-
visee also may affect the licensure of the supervisor.

(3) Purpose of Investigation. The purpose of the investigation shall be
to determine whether sufficient credible evidence exists of violation of
rules or laws administered by the Board to justify issuance of a Notice of
Intent to Impose sanctions against a person licensed by the Board or such
other action as the circumstances may warrant.

(4) Duties of the Consumer Protection Committee. The Consumer
Protection Committee shall:

(a) Advise the person or persons assigned to each investigation;

(b) Make recommendations to the Board when necessary.

(5) Summary of Allegations.

(a) Unless the report recommends dismissal of the complaint, the
investigator shall notify the respondent of the specific allegations of the
complaint by certified letter prior to submission of an investigation report
to the Board for its consideration. The letter shall require a response from
the respondent within 30 days from the date of mailing and provide warn-
ing that failure to respond may result in Board disposition of the complaint
without the response.
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(b) If the assigned investigator is not a Board Member, the Summary
of Allegations shall be approved by the Consumer Protection Committee

before being served upon the respondent.
Stat. Auth.: ORS 675.020 & 675.110
Stats. Implemented: ORS 675.110
Hist.: BPE 3-1999, f. & cert. ef. 7-6-99; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, .
& cert. ef. 3-26-08

858-020-0075
Contested Case Hearings

(1) When the Board institutes disciplinary actions, notice of proposed
actions must be served on the respondent(s) or the respondent’s legal coun-
sel by certified mail, return receipt.

(2) The notice shall comply with ORS 183.413 to 183.497, and shall
state that the respondent has the right to request a contested case hearing by
filing an answer to the notice of disciplinary action and written request for
hearing within 30 days of the mailing of the notice.

(3) Failure to request a hearing within 30 days of the mailing of the
notice of disciplinary action shall be deemed a default and a final order
shall be issued by the Board.

(4) A Contested Case hearing will be conducted by an impartial
Administrative Law Judge who has not been involved in the initial investi-
gation of the complaint, in accordance with ORS 183.310-183.550 and the
Board’s Notice of Rights and Procedures.

(5) Only the Board may order testimony be taken by deposition.

(6) All hearings shall be conducted in Salem, Oregon, unless a differ-

ent location is stipulated to by all parties and approved by the Board.
Stat. Auth.: ORS 183.425(1), 183.425(2) & 675.110
Stats. Implemented: ORS 183.425(1), 183.425(2) & 675.110
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 1-2008, f. & cert. ef. 3-26-08

858-030-0005
Application, Examination and Licensing Fees

(1) Application and Examination Fees:

(a) The application fee for licensure as a psychologist or psychologist
associate shall be $300.

(b) The fee for the Oregon jurisprudence examination shall be $150.

(2) Renewal Fees:

(a) The license renewal fee for a psychologist and psychologist asso-
ciate shall be calculated on an annual base amount of $255 and be billed on
a biannual basis of $510.

(b) The license renewal fee for persons granted inactive status shall be
$25; and be billed on a biannual basis of $50.

(c) The Board shall impose a delinquent license fee of $200 for licens-
es renewed after January 1 but before February 1 of the first calendar year
in the renewal period. The Board shall have discretion to waive the delin-
quency fee in hardship cases.

(3) Limited Permit Fee. The fee for a limited permit to practice in the
state shall be $100.

(4) Miscellaneous Fees. Materials and services are available to the
public and licensees through the Board and may be purchased in accor-
dance with ORS 192.440(2). The Board shall charge reasonable and actual
costs for the following activities:

(a) Verification of Licensure — $5.00 each written request;

(b) Transfer of Application/Licensure Information — $20;

(c) Deferment Requests — $10;

(d) Duplicating requests, including copying and mailing — $2.50 for
the first five copies; $.25 for each copy thereafter;

(e) Laws and Administrative Rules — $5;

(f) Computer diskette or email list of licensees — $35;

(g) Application packet, including laws and administrative rules —
$30.00;

(h) Duplicate wall display certificate of licensure — $12.00; and

(i) Cumulative disciplinary report — $7.50.

Stat. Auth.: ORS 675.110 & 675.115

Stats. Implemented: ORS 675.110 & 675.115

Hist.: PE 6, f. 12-19-73, ef. 1-11-74; PE 7, f. 10-21-74, ef. 11-11-74; PE 9, f. 2-3-75, ef. 2-
25-75; PE 1-1978, f. & ef. 9-5-78; PE 1-1979, f. & ef. 9-5-79; PE 2-1980, f. & ef. 9-23-80;
PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 1-1983, f. & ef. 11-1-83;
PE 2-1989, f. & cert. ef. 5-24-89; PE 3-1992, f. & cert. ef. 7-14-92; PE 2-1993(Temp), f. &
cert. ef. 3-18-93; PE 4-1993, f. & cert. ef. 7-19-93; Renumbered from 858-010-0060; PE 5-
1993, f. & cert. ef. 10-6-93; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-1999(Temp), f. & cert.
ef. 3-2-99 thru 7-1-99; BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2000, f. 9-7-00, cert. ef. 10-
15-00; BPE 2-2001(Temp), f. 8-31-01, cet. ef. 10-12-01 thru 2-27-02; BPE 3-2001(Temp), f.
& cert. ef. 10-12-01 thru 2-27-02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert.
ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08
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858-040-0015
Basic Requirements

(1) A licensee must earn at least 50 continuing education credits dur-
ing two consecutive calendar years. Continuing education credit must be
reported as follows:

(a) Licensees with even-numbered licenses must submit continuing
education credit on or before December 31 of each even-numbered calen-
dar year; and

(b) Licensees with odd-numbered licenses must submit continuing
education credit on or before December 31 of each odd-numbered year.

(2) No continuing education report is required for licensees licensed
less than one full calendar year on their first reporting year date. Licensees
licensed less than two full calendar years on the reporting date must submit
25 hours of continuing education with a minimum of four hours in ethics.

(3) To be eligible for credit, hours must be completed during the two-
year period immediately preceding the renewal date.

(4) All active licensees must complete a minimum of four hours of
continuing education dedicated to the topic of the professional ethics of
licensed psychologists in each reporting period.

(5) All active licensees must complete a minimum of seven hours of
continuing education dedicated to the topic of pain management.

(a) One of the seven hours must be a course specific to Oregon pro-
vided by the Pain Management Commission of the Department of Human
Services.

(b) The pain management requirements must be completed:

(A) Within 24 months of January 2, 2006; or

(B) Within 24 months of the first license renewal after January 2,
2006.

(6) No continuing education report is required for licensees request-
ing approval of change from active to inactive status. A licensee seeking
inactive status may file a continuing education report with the Board.

(7) The Board may grant exemptions in whole or part from continu-
ing education requirements, including extension of deadlines, in document-

ed hardship cases.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f.
& cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08

858-040-0025
Controls and Reporting Information on Continuing Education (CE)
Form

(1) Before a license will be renewed under ORS 675.110 in the
licensee’s reporting year, a licensee must file an acceptable CE report
including a signed statement attesting to the truth and accuracy of the CE
report on a form prescribed by the Board.

(a) A copy of the CE form is available on the Board’s website at
www.obpe.state.or.us.

(b) An e-mail copy of the form may be obtained by e-mailing a
request for the form to the Board’s email address at oregon.bpe@
state.or.us.

(c) A paper copy of the form may be obtained by sending a stamped,
self-addressed envelope to the Board’s office with a request for the form.

(2) Certification Page. The signed certification page must list the
number of credits claimed by program code, and must indicate the total
number of credits claimed. Ethics credits must be listed only in the “E”
code section, not in Q, C, H, S, L, P, or PM code sections on the certifica-
tion page.

(3) Detail Pages. To obtain credit, the following information pertain-
ing to the continuing education program must be provided in legible form
on the detail pages of the CE reporting form:

(a) Title of programs in chronological order with brief description of
content if title does not indicate content. For multi-day programs, titles of
separate sessions attended (with required information specified in (b)
through (f) below) must appear on the CE form;.

(b) Dates attended, including month, day, and year;

(¢) School, clinic, or organization conducting the program (the
“Sponsor”);

(d) Full name and degree of qualified instructor;

(e) Program Codes. [See 858-040-0035(4)] Detail pages listing pro-
grams for ethics credit must have two code designations for each program
for which ethics credit is claimed: E plus the program code Q, C, H, S, L,
P, PM.

(f) Hours claimed: See 858-040-0055.

(g) To obtain credit for writing published articles and books, the fol-
lowing information must be provided on the CE form:
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(A) Publisher;

(B) Title of publication;

(C) Brief description of content;

(D) Dates of publication; and

(E) Program code: See 858-040-0035(4)

(F) Hours claimed: See 858-040-0055.

(4) Certificates of completion should not be sent to the Board with the
CE report, but must be retained by licensee for two years after the report-
ing period.

(5) CE reports may be either mailed or faxed to the Board’s Salem
office, but must be postmarked by December 31 of the reporting year to be

timely. Burden of proof of mailing is on the licensee.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08

858-040-0035
Programs Which Qualify for Continuing Education Credit

(1) Policy. The overriding consideration in determining whether a
specific program qualifies as acceptable continuing education is that it be a
formal program of learning which contributes directly to the professional
competence of the licensee. It is the obligation of each licensee to select a
course of study which will contribute to his or her professional competence
as a licensed psychologist or licensed psychologist associate. Fulfillment of
continuing education requirements is viewed as one necessary vehicle for
maintaining standards of professional practice and for assuring the public
of a high standard of psychological services.

(2) Acceptable Subject Matter. The continuing education activity
must deal primarily with substantive psychological issues, psychological
skills or laws, rules and ethical standards related to one’s role as a licensee.
In addition, the Board may approve continuing education activities from
other professional groups or academic disciplines if the licensee demon-
strates that the activity is directly applicable to the licensee’s practice. The
responsibility for substantiating that a particular program is acceptable and
meets the requirements rests solely with the licensee.

(3) Program Prerequisites. Continuing education programs shall qual-
ify only if:

(a) A description of the program is prepared in advance and preserved;

(b) A record of attendance is maintained; and

(c¢) The program is conducted by a qualified instructor or discussion
leader. A qualified instructor or discussion leader is a person whose back-
ground, training, education, or experience makes it appropriate for the per-
son to lead a discussion on the subject matter of the particular program.

(4) Qualifying Programs and Reporting Codes. The following pro-
grams shall qualify for continuing education credit provided they comply
with the following and all other CE requirements:

(a) Substantive professional development programs of recognized
mental health organizations (Q);

(b) University or college courses (Q):

(A) Credit courses. Each semester hour credit shall equal 15 hours
toward the requirement. Each quarter hour credit shall equal 10 hours.

(B) Non-credit short courses. Each classroom hour shall equal one
qualifying hour.

(c) Formally organized work place educational programs (Q);

(d) Formally organized study groups that comply with the following
requirements (S);

(A) At least three other psychologists or mental health professional
attend the activity;

(B) The study group prepares and preserves a syllabus of meeting
dates and study topics in advance;

(C) Attendance at each meeting is taken and preserved;

(D) The study group designates an individual to serve as the recorder
of the minutes;

(E) Minutes are kept of each study group meeting and are available to
the Board upon request. The minutes must include the names of the partic-
ipants present, the subject matter and references which relate to any written
material utilized, and a discussion outline;

(e) Received Supervision or Received Consultation for a fee (C):

(A) Supervision or Consultation must be from a Qualified Instructor
who is also a Psychologist licensed in accordance with ORS 675.030.

(B) Report must include the specific dates of supervision or consulta-
tion and the subject matter specifically discussed at each meeting.

(C) Credit shall be given only to the licensee paying for supervision
or consultation, not to the licensee providing supervision or consultation.
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(D) No credit shall be given to licensees receiving supervision to ful-
fill licensure requirements.

(f) Home Study courses (H).

(g) Published articles and books (P) on substantive psychological
issues;

(h) Service as Lecturer, Discussion Leader, or Speaker (L):

(A) Credit as an instructor, discussion leader, or speaker shall be
allowed for any meeting or engagement provided that the session is one
which would otherwise meet the continuing education requirements of the
participants.

(B) Credit under this subsection may only be claimed for work that is
voluntary and unpaid, except for expenses.

(C) Credit shall be allowed for the first time a course is taught. No
credit shall be allowed for repeat presentations unless an instructor can
demonstrate that the program content was substantially changed and such
change required significant additional study or research.

(D) Credit for licensees attending not as instructors, discussion lead-
ers, or speakers shall be limited to the actual meeting time.

(i) Ethics (E) [See 858-040-0015(4)].

(j) Item Writers for Board’s jurisprudence examination (?).

(1) Ethics Committee meetings of professional associations (S).

(m) Pain Management.

Stat. Auth.: ORS 675.110

Stats. Implemented: ORS 675.110(14)

Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02, 858-040-0035(2)
Renumbered from 858-040-0045; BPE 4-2002, f. & cert. ef. 10-11-02; BPE 1-2008, f. & cert.
ef. 3-26-08

858-040-0036
Programs Which Do Not Qualify for Continuing Education Credit

(1) Marketing; investments; office organization; office procedures;
office staff training;

(2) Yoga; therapeutic massage;

(3) Administrative staffing meetings;

(4) Computer skills;

(5) Managed Care and Health Maintenance Organization require-
ments (i.e., utilization review committee participation, record manage-
ments, etc.);

(6) Practice building strategies; and

(7) Certain non-traditional therapies which are not widely recognized
as within the scope of usual/effective practice (i.e. aromatherapy, thought-
field therapy, astrological readings and rebirthing). However, as innovative
therapies become accepted due to research or demonstrated clinical effec-
tiveness, the Board may choose to accept formerly non-acceptable train-
ings.

Stat. Auth.: ORS 675.110

Stats. Implemented: ORS 675.110(14)

Hist.: BPE 2-2002, f. & cert. ef. 2-27-02; Renumbered from 858-040-0035(5); BPE 1-2008,
f. & cert. ef. 3-26-08

858-040-0055
Credit Hours Granted

(1) Credit shall be given for actual hours attended.

(2) Student hours devoted to preparation do not qualify for credit.

(3) Travel time does not qualify for credit.

(4) Credit shall not be given for more than 25 hours of continuing
education credit in a reporting period for home study and study group hours
combined.

(5) An instructor, discussion leader, or speaker shall be given two
hours of credit for subject preparation for each hour of presentation time,
plus one additional hour of credit for each hour of actual presentation time.
For example, a qualified instructor who conducts a one hour qualified pro-
gram shall be given credit of three hours; a qualified instructor who con-
ducts a one and one-half hour qualified program shall be given credit of
four and one-half hours.

(6) Credit shall not be given for more than 25 hours of continuing
education credit in a reporting period for lectures (preparation and teach-
ing) and published material combined.

(7) Volunteer Item Writers for the Board’s written jurisprudence
examinations shall be given one continuing education credit for each clock

hour worked.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08
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858-040-0065
Evidence of Completion for Random Audit

(1) Responsibility for documenting the acceptability of the program
and the validity of credit rests with the licensee.

(2) Licensee must retain documentation for a period of two years after
the reporting period.

(3) The following shall constitute evidence of completion if they sat-
isfy requirements of 858-040-0025:

(a) For courses taken for academic credit from accredited universities
and colleges: a copy of a transcript showing satisfactory completion of the
course;

(b) For non-academic courses taken, a certificate of attendance;

(c) For formal individual home study programs, written evidence of
completion from the sponsor;

(d) For formally organized study groups, a copy of the study group
syllabus, and the recorder’s study group meeting minutes;

(e) For consultation or supervision, copies of cancelled checks, or
signed verification by the psychologist providing services; and

(f) For published material, a copy of pages of the material showing

title, author, and date of publication.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08

858-040-0075
Verification (Random Audit)

The Board shall verify information submitted by licensees on a ran-
dom basis. If a CE report is not approved, the licensee shall be so notified
and shall be granted a period of time by the Board in which to correct the

deficiencies noted.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f.
& cert. ef. 3-26-08

858-040-0085
Reinstatement Requirements/Inactive to Active Status

(1) A person who applies to reinstate a license to practice psychology
must comply with the appropriate continuing education requirements set
forth in this rule prior to reinstatement. Application must be made on a form
provided by the Board.

(2) A person who applies for reinstatement from inactive to active sta-
tus within the two-year renewal period immediately following when the
license was placed on inactive status must report, with the application for
active license, the number of hours of qualifying continuing education
credit required to renew the license on the person’s normal reporting sched-
ule.

(3) A person who applies for reinstatement to active status after two
years and less than five years after the license was placed on inactive sta-
tus must:

(a) Report with the application fifty (50) hours of qualifying continu-
ing education credit, including 4 hours of ethics credit, and 7 hours of pain
management education completed within the 24-month period immediate-
ly preceding the date of application; and

(b) Comply with continuing education requirements on a pro rata
basis computed at 2 hours per month from the date of reinstatement to the
end of the renewal period in which reinstatement occurs.

(4) A person who applies for reinstatement to active status more than
5 years after the license was placed on inactive status must:

(a) Report with the application fifty (50) hours of qualifying continu-
ing education credit, including 4 hours of ethics credit, and 7 hours of pain
management education completed within the 24-month period immediate-
ly preceding the date of the application; and

(b) Comply with continuing education requirements on a pro rata
basis computed at two hours per month from the date of reinstatement to
the end of the renewal period in which reinstatement occurs.

(5) A person whose license to practice psychology is suspended under
ORS 675.110 and whose license is subsequently reinstated by the Board

must meet the reinstatement requirements set forth in this rule.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, . & cert. ef. 2-27-02; BPE 1-2008, .
& cert. ef. 3-26-08
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858-040-0095
Failure to Comply

(1) A CE report shall be deemed timely if it is postmarked by
December 31 of the reporting year and if it is acceptable.

(2) A licensee whose CE report is untimely shall pay a delinquent fee
of $200; and

(3) A licensee who submits an unacceptable CE report by December
31 shall have until January 31 of the year immediately following the report-
ing year to submit an acceptable report to avoid suspension or revocation
of the license.

(4) CE reports must be postmarked by the date specified in this rule.
Burden of proof of mailing is on licensee.

(5) To be licensed again, an individual whose license has been
revoked for noncompliance of CE requirements must submit a standard
application for licensure, pay the application fee, and meet all current licen-

sure requirements.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-
02; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008, f. &
cert. ef. 3-26-08

858-050-0100
Educational Requirements

The applicant shall have received a master’s degree in psychology.
The masters program shall include at least 45 quarter hours or 30 semester
hours of graduate credit, 30 quarter hours or 20 semester hours of which
must be in graded (not “pass—no pass”) courses. Extension hours and cor-
respondence courses shall not be considered for credit. Hours shall be from
no fewer than five of the basic areas of psychology, including experimen-
tal psychology, learning theory, physiological psychology, motivation, per-
ception, comparative psychology, statistical methods, design of research,
developmental psychology, individual differences, social psychology, orga-
nizational psychology, personality theory, abnormal psychology and a min-
imum of one graduate level course posted on a transcript in ethics and psy-
chological tests and measurements. The achievement in each such course
must be satisfactory and the instruction be provided in the regular graduate
program of a college or university accredited by the pertinent regional

accrediting bodies.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065(1)(4)(c)
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1979, f. & ef. 9-5-79; PE 1-1991, f. & cert. ef. 4-
3-91; Renumbered from 858-010-0100; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. &
cert. ef. 6-25-96; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f. & cert. ef. 3-26-08

858-050-0105
Internship Requirements

Pursuant to ORS 675.065(4)(d) the applicant shall have completed a
full-time internship of one year or one year of other supervised learning
practicum deemed equivalent by the Board. The intern position and the
internship setting must be oriented to application of psychological skills
and knowledge. Every supervisor of an intern shall be a psychologist
licensed in Oregon, or a psychologist licensed in another state with stan-
dards comparable to those in Oregon. While obtaining the requisite one-
year supervised internship experience, the applicant shall be an employee
or staff member of an institution or agency that provides day-to-day super-
vised experience in the intern’s area(s) of specialization.

Stat. Auth.: ORS 675.065

Stats. Implemented: ORS 675.065(4)(d)

Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-

010-0105; PE 11996, f. & cert. ef. 6-25-96; BPE 2-2004, f. & cert. ef. 8-30-04; BPE 1-2008,

f. & cert. ef. 3-26-08

858-050-0110
Experience Requirements

Pursuant to ORS 675.065(4)(e) the applicant shall have completed
three years of full-time supervised experience satisfactory to the Board.
This experience shall be exclusive of the internship period, and shall be
after the receipt of the master’s degree. The guidelines used by the Board
to define the three-year supervised experience requirement for psychologist
associate applicants shall conform to those guidelines used in OAR 858-
010-0036 to define supervised experience for psychologist applicants,
except that:

(1) Pursuant to OAR 858-010-0036(4)(a) — Title. The psychologist
associate shall be designated at all times the title “psychologist associate
resident”.

(2) Pursuant to OAR 858-010-0036(4)(d) — Duration of Psychologist
Associate Resident Status. A psychologist associate resident contract will
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be effective for a period specified therein, not to exceed four years. The

Board, in its discretion, may extend the contract beyond four years.
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.065(4)(e)
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-
010-0110; PE 4-1993, f. & cert. ef. 7-19-93; BPE 1-2008, f. & cert. ef. 3-26-08

858-050-0120
National Written Examination

Applicants who have met the educational and internship requirements
for licensure at the psychologist associate level shall be eligible to take the
national written examination.

(1) Written Examinations for Masters Level Licensure. The Board
shall utilize the national Examination for Professional Practice in
Psychology (EPPP) developed by the Professional Testing Service (PES) of
the Association of State and Provincial Psychology Boards (ASPPB) as its
national written examination. Applicants whose educational credentials
have been accepted by the Board as meeting its requirements for licensure
as a psychologist associate shall be eligible to take the national written
examination. Approved applicants desiring to take the EPPP must submit a
written request to the Board’s office. The Board shall provide PES with a
list of eligible candidates. Applicants will receive an application packet
from PES with the instructions for making arrangements to sit for the com-
puter administered EPPP. The applicant must complete the PES application
form and submit it, along with the examination fees, directly to PES.
Eligible applicants must comply with all instructions established by PES in
scheduling and sitting for the computer administered EPPP. Scores on the
computer administered EPPP will be reported directly to the Board and to
the applicant by PES on a monthly basis. The passing score for the nation-
al written examination prior to September 1, 2001, shall be the mean deter-
mined by master’s level candidates taking the examination for the first
time. For computer administered forms of the EPPP, the Board shall apply
a scaled score of 500. Notice for request for special accommodations for
verified disability or for English as a second language must be provided as
required by 858-050-0125(1)(c).

(2) Re-Examination. Any applicant who fails to make a passing grade
on the national written examination shall be allowed to take the examina-
tion a second time. If the examination is failed twice the applicant must
obtain special permission from the Board to take the examination. Requests
for reexamination must be reviewed and approved by the Board. The appli-
cant is required to submit a written study plan for the Board to review and
approve.

(3) Conduct During the Examination. The “Examination for the
Professional Practice in Psychology” is the exclusive property of the
Association of State and Provincial Psychology Boards. No part of the
examination may be copied or reproduced in part or whole by any means
whatsoever. A candidate’s participation in any irregularity occurring during
the examination, such as giving or obtaining information or aid which is not
authorized by the Oregon Board of Psychologist Examiners, such methods
including, but not limited to, observation or subsequent statistical analysis,
may result in termination of the candidate’s participation, application and

forfeiture of the examination fee.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1981(Temp), f. & ef. 12-9-81; PE 1-1982, . 4-13-
82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered
from 858-010-0120; PE 1-1992, f. & cert. ef. 1-16-92; PE 4-1993, . & cert. ef. 7-19-93; PE
1-1996, f. & cert. ef. 6-25-96; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE
2-2002, f. & cert. ef. 2-27-02; BPE 1-2008, f. & cert. ef. 3-26-08

858-050-0125
Procedures for Oregon Jurisprudence Examination

(1) Jurisprudence Examination for Licensure as a Psychologist
Associate (Masters Level).

(a) Candidates who have successfully passed the national written
examination and have completed the requisite 36 months of fulltime super-
vised experience for licensure shall be eligible to sit for the jurisprudence
examination. An application for licensure must be complete as defined in
OAR 858-010-0010 at least 60 days prior to the jurisprudence examination
to be considered eligible. Board staff shall have discretion in extending the
deadline for up to 5 business days.

(b) The purpose of the jurisprudence examination is to determine the
competency of each candidate in applicable laws and regulations, including
ethical principles.

(c) Special Accommodations. Notice for request for special accom-
modations for verified disability or for English as a second language must
be made at the time the request to sit for the examination is made, or when
the disability becomes known to the candidate. The request must include:
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(A) Verified Disability: Written verification of disability from a qual-
ified care provider (i.e. a person certified or licensed by the state to provide
such services) detailing:

(i) Nature, extent and duration of disability;

(i) Recommendation(s) for accommodation.

(B) English as a Second Language: Written request for reasonable
accommodation detailing:

(i) Level of proficiency in English including, but not limited to, num-
ber of years speaking and/or writing English; list of all national written or
jurisprudence examinations, academic coursework, and dissertation in
English language;

(ii) History of special accommodations granted in similar testing cir-
cumstances, for example, interpreter or extra time granted in jurisprudence
examination process in other licensing jurisdictions or degree granting
institution;

(iii) Statement documenting extent that English will or will not be the
language in which professional services are provided;

(iv) Other information to support request for special accommodation;

(v) Recommendation(s) for accommodation.

(2) Schedule of Jurisprudence Examinations. Examinations shall be
given at least twice a year. A candidate must request in writing to sit for the
examination. The Board shall approve candidates to sit for the examination
during its regularly scheduled meeting held prior to the month of the exam-
ination or at least 60 days prior to the examination, whichever occurs first.
The supervisor’s final written evaluation of the supervision must accompa-
ny the written request. The evaluation must describe the candidate’s areas
of proficiency and skills the candidate possesses, and a summary of the can-
didate’s training and experience which have led to competence areas. The
evaluation must document the number of hours that the candidate has com-
pleted under the supervision of a psychologist. It is the candidate’s respon-
sibility to provide the Board a complete summary of all training experi-
ences that are intended to fulfill the supervisory work requirement. When
the Board has determined that the application is in order, the candidate shall
be approved to sit for the jurisprudence examination. Once a candidate has
been approved to sit for the examination, the fee is not refundable. At least
thirty days prior to the examination date, written notification shall be given
to candidates who have been approved to take the examination. Written
notification shall include time, date, and location of the examination and a
copy of Oregon law and administrative rules regarding psychologist and
psychologist associate licensure.

(3) Jurisprudence Examination Scoring and Result Procedures.
Candidates shall be assigned a number so test scorers do not know the iden-
tity of the test taker until the examination report is prepared for the Board.
The Board shall determine the passing score. Candidate names and scores
shall be submitted to the Board for confirmation of the examination results
and to vote on new licensees at their next scheduled meeting or within 30
days, whichever occurs first. Board staff shall notify each candidate in writ-
ing regarding the result of the examination. If an examinee has a pending
complaint under investigation, the Board may, in its discretion, delay vot-
ing on the licensure of that examinee until the complaint has been resolved.

(4) Content of the Jurisprudence Examinations. The examination shall
be designed to measure the examinee’s knowledge and application of fed-
eral, state and local laws and regulations related to the professional practice
of psychology, including professional ethical principles incorporated by
Board statute and rule.

(5) Administration of the Jurisprudence Examination.

(a) The Board, on its own motion or upon the recommendation of its
delegates, shall determine the questions on which an applicant may be
examined.

(b) The Board or its delegates shall compile a candidate handbook
that includes a copy of the Board ‘s examination rules and an explanation
of board requirements related to scheduling and the conduct of the exami-
nation. The handbook shall be reviewed annually and may be revised, as
deemed appropriate, and shall be provided to each applicant for examina-
tion at least thirty days prior to the examination.

(6) Reconsideration and Reexamination.

(a) Reconsideration/Rescoring. Within thirty days after notice of the
examination results, an applicant who does not pass the examination may
petition the Board in writing to have their examination rescored.

(b) Review. An applicant who does not pass the examination may
review their examination record at the Board’s office within a period of
ninety days following the date of the examination and upon written request
to the Board. The purpose of the review is to assist the applicant prepare to
retake the examination. To maintain test security, the applicant shall sign a
confidentiality agreement. No more than one inspection shall be allowed.
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(c) Reexamination. An applicant who does not pass the examination
may be reexamined. If an applicant does not pass the second examination
and wishes to take a third examination the applicant must submit a study
plan prior to being approved for the third examination. If a candidate fails
to pass the third examination, the candidate’s application for licensure shall
be denied. The Board’s decision shall be final.

(7) Disqualification. A candidate sitting for the jurisprudence exami-
nation may be disqualified during or after the examination for conduct
which affects the integrity of the candidate’s performance or the examina-
tion including, but not limited to, giving or receiving aid, directly or indi-
rectly, during the examination process, recording the examination, or
removing or attempting to remove any examination related information
from the premises. Disqualification shall invalidate the examination, result

in forfeiture of the examination fee and denial of the application.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1979, f. & ef. 9-5-79; PE 1-1981(Temp), f. & ef.
12-9-81; PE 1-1982, f. 4-13-82, ef. 6-1-82; PE 2-1982, f. & ef. 7-23-82; PE 2-1990(Temp),
f. & cert. ef. 10-11-90; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-010-0125 &
858-010-0130; PE 2-1991, f. 8-15-91, cert. ef. 8-16-91; PE 1-1996, f. & cert. ef. 6-25-96; PE
1-1997, f. & cert. ef. 6-17-97; BPE 1-2000(Temp), f. 3-8-00, cert. ef. 3-8-00 thru 9-4-00; BPE
3-2000, f. & cert. ef. 9-7-00; BPE 1-2001(Temp), f. & cert. ef. 8-31-01 thru 2-27-02; BPE 2-
2002, f. & cert. ef. 2-27-02; BPE 1-2004(Temp), f. & cert. ef. 3-2-04 thru 8-29-04; BPE 2-
2004, f. & cert. ef. 8-30-04; BPE 1-2006, f. 8-29-06, cert. ef. 9-1-06; BPE 1-2008, f. & cert.
ef. 3-26-08

858-050-0140
Continued Supervision of Licensed Psychologist Associates

Before the initial license is issued, the psychologist associate and the
supervising licensed psychologist must file with the Board the form entitled
“Contract for Continued Supervision of a Licensed Psychologist
Associate.” Following approval of the contract, the psychologist associate
will be issued an initial license that designates the name of the supervising
psychologist. Day-to-day supervision of the licensed psychologist associate
is the responsibility of the supervisor and includes such face-to-face con-
sultation as is required by the nature of the work of the psychologist asso-

ciate, and is consistent with accepted professional practices in psychology.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-
010-0140; PE 1-1996, f. & cert. ef. 6-25-96; BPE 1-2008, f. & cert. ef. 3-26-08

858-050-0145
Representation to the Public While under Supervision

Clients must be informed of the status of the supervised psychologist
associate, that the licensed psychologist associate is supervised by a
licensed psychologist. The psychologist associate must inform the client to
contact the supervisor for further consultation relating to the client’s case.
Psychologists must acknowledge in writing any work provided by the psy-

chologist associate that is utilized in the work product of the psychologist.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065
Hist.: PE 10, f. 4-10-75, ef. 5-11-75; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-
050-0145; PE 1-1996, f. & cert. ef. 6-25-96; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 1-2008,
f. & cert. ef. 3-26-08

858-050-0150
Application for Independent Status

A licensed psychologist associate may apply to the Board for authori-
ty to function independently as a psychologist associate. Independent status
will be granted only after at least three years of work as a licensed psychol-

ogist associate at a high level of demonstrated professional proficiency.
Stat. Auth.: ORS 675.065
Stats. Implemented: ORS 675.065
Hist.: PE 10, . 4-10-75, ef. 5-11-75; PE 1-1991, f. & cert. ef. 4-3-91; Renumbered from 858-
010-0150; PE 4-1993, f. & cert. ef. 7-19-93; PE 1-1996, f. & cert. ef. 6-25-96; BPE 2-2002,
f. & cert. ef. 2-27-02; BPE 1-2008, f. & cert. ef. 3-26-08

Bureau of Labor and Industries
Chapter 839

Rule Caption: Rule amendments that implement statutory changes
to Oregon housing discrimination law.

Adm. Order No.: BLI 7-2008(Temp)

Filed with Sec. of State: 3-20-2008

Certified to be Effective: 3-25-08 thru 9-21-08

Notice Publication Date:

Rules Amended: 839-003-0005, 839-003-0010, 839-003-0020, 839-
003-0025, 839-003-0040, 839-003-0045, 839-003-0050, 839-003-
0055, 839-003-0060, 839-003-0065, 839-003-0070, 839-003-0080,
839-003-0085, 839-003-0090, 839-003-0095, 839-003-0100, 839-
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003-0200, 839-003-0205, 839-003-0210, 839-003-0215, 839-003-
0220, 839-003-0225, 839-003-0230, 839-003-0235, 839-003-0240,
839-003-0240, 839-005-0000, 839-005-0003, 839-005-0010, 839-
005-0016, 839-005-0026, 839-005-0195, 839-005-0200, 839-005-
0205, 839-005-0220

Subject: Amend the administrative rules listed above in order to
implement House Bill 3639, enacted by the 2008 special session of
the Oregon Legislature, and conforms rules to federal housing dis-
crimination law.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-003-0005
Definitions

Except where otherwise required by ORS 654.005 and except as pro-
vided below, definitions for terms used in these rules are found in ORS
659A.001 and 659A.100:

(1) “Administrator” means the Administrator of the Civil Rights
Division of the Bureau of Labor and Industries or a designee of the admin-
istrator.

(2) “Bureau” means the Bureau of Labor and Industries.

(3) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries or a designee of the commissioner.

(4) “Complaint” means for the purpose of ORS chapter 659A, except
complaints alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under federal housing law, a written, verified
statement signed by the complainant or the complainant’s attorney that:

(a) Gives the name and address of the complainant and the respon-
dent;

(b) Identifies the protected class basis of the complaint;

(c) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the complainant; and

(C) The causal connection between the complainant’s protected class
and the alleged harm.

(5) “Complainant” means a person filing a complaint personally or
through an attorney.

(6) “Days,” unless otherwise stated in the text of a document, means
calendar days. “Work days” means Monday through Friday, except holi-
days officially recognized by the State of Oregon or the federal govern-
ment.

(7) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(8) “EEOC” means the Equal Employment Opportunity Commission
of the federal government.

(9) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development (“HUD”) has jurisdiction.

(10) “Notice” means written information delivered personally or sent
by mail to the person’s last known personal or business address or business
address of the person’s designated representative.

(11) “OSEA” means the Oregon Safe Employment Act, ORS 654.001
et seq.

(12) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, or a perception of that
characteristic, such as race, sex, age, disability or other.

(13) “Person” has the meaning given in ORS 659A.001(9).

(14) “Respondent” includes any person or other entity against whom
a complaint or charge of unlawful practices is filed with the division or
whose name has been added to such complaint or charge pursuant to ORS
659A.835(1).

(15) “Formal Charges” are formal charges drafted and issued by the
bureau’s Hearings Unit.

(16) “Substantial evidence” means proof that a reasonable person
would accept as sufficient to support the allegations of the complaint.

(17) “Substantial Evidence Determination” means the division’s writ-
ten findings of substantial evidence.

(18) “Written verified complaint” means a complaint that is:

(a) In writing; and

(b) Under oath or affirmation.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.001, 659A.145 & 659A.421, Fed Housing Law

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-

12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08
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839-003-0010
Who May File

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. Complaints
of housing discrimination must be filed in accordance with 839-003-0200.

(1) Any person claiming to be harmed by an act prohibited by statutes
enforced by the Civil Rights Division may file a complaint with the divi-
sion personally or through an attorney.

(2) Any employee, or a representative authorized to do so by ORS
654.062(2), may file a complaint with the division alleging discrimination
by an employer against the employee for raising issues of employee safety
or health in the workplace.

(3) The commissioner or Attorney General of Oregon may file a com-
plaint whenever there is reason to believe that a person or entity has violat-

ed statutes enforced by the division.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.820 & 659A.825
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-
2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-003-0020
Civil Suit

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law, except
as provided below.

(1) A person alleging unlawful discrimination under state law may file
a civil suit as provided in ORS 659A.870 to 659A.885, or 30.680.

(a) A person is not required to file a complaint of a violation of state
law with the division before filing a civil suit.

(b) A person filing a civil suit in state or federal court waives the right
to file a complaint with the division with respect to those matters alleged in
the civil suit. This subsection does not apply to a complaint alleging an
unlawful practice under ORS 659A.145 or 659A.421 or discrimination
under federal housing law.

(2) After filing a complaint with the division, a complainant may file
a civil suit in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil suit. When the division receives notice from
the complainant or complainant’s attorney, or court documents indicating
that such a suit has been filed, the division will dismiss the complaint. The
division will notify the complainant and respondent that the division has
dismissed the complaint and will take no further action. This subsection
does not apply to a complaint alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under federal housing law.

(3) The commissioner will notify the complainant in writing of the
right to file suit in state court, as provided in ORS 659A.870 to 659A.885,
when a complaint is dismissed by the division or on the one-year anniver-
sary of the complaint filing, whichever occurs first. The complainant will
have 90 days from the notice mailing date to file a civil suit. A complainant
filing suit against a public body must also file a tort claim notice as required
by ORS 30.275. This subsection does not apply to a complaint alleging an
unlawful practice under ORS 659A.145 or 659A.421 or discrimination
under federal housing law.

(4) A civil action under ORS 659A.885 against a public body, as
defined in ORS 30.260, or any officer, employee or agent of a public body
as defined in ORS 30.260, based on an unlawful employment practice must
be commenced within one year after the occurrence of the unlawful
employment practice unless a complaint has been timely filed under ORS
659A.820.

(5) An action alleging breach of a division settlement agreement,
entered into under ORS 659A.001 to 659A.030, 659A.233, 659A.303,
659A.145, 659A.409, 659A.420, 659A.421, 659A.150 to 659A.224 and
659A.800 to 659A.890, may be filed under 659A.860 in accordance with

the applicable statute of limitations.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.275, 30.680, 659A.001-659A.030, 659A.233, 659A.303,
659A.409, 659A.420, 659A.421, 659A.150-659A.224 & 659A.800- 659A.890
Hist.: BL7-1981, f. & ef. 6-25-81; BL 12-1982, f. & ef. 8-10-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2006,
f. 3-16-06, cert. ef. 3-20-06; BLI 24-2006(Temp), . 7-5-06, cert. ef. 7-7-06 thru 1-3-07; BLI
38-2006, f. 10-25-06, cert. ef. 10-27-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-
2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-003-0025
Filing a Complaint

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. Complaints
of housing discrimination must be filed in accordance with 839-003-0200.
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(1) A person or the person’s attorney may file a complaint, in person
or by mail, with the division at any bureau office in the state of Oregon. The
complaint must meet the standards provided in OAR 839-003-0005(4).

(2) The filing date is the date the division receives a complaint that
meets the standards contained in OAR 839-003-0005(4).

(3) Except as provided in section (5) of this rule, a person must file a
complaint with the division no later than one year after the alleged unlaw-
ful practice. If the alleged unlawful practice is of a continuing nature, the
right to file a complaint exists so long as the person files the complaint
within one year of the most recent date the unlawful practice occurred.

(4) A person alleging constructive discharge must file a discrimination
complaint with the division within one year of the date the discharge
occurred.

(5) A person alleging discrimination for reporting or opposing unsafe
or unhealthy work conditions under ORS 654.062 must contact the division
within 90 days of having reasonable cause to believe that such violation has
occurred. An employee would have reasonable cause to believe a violation
has occurred on the earliest date that the employee:

(a) Believed retaliation had occurred against the employee for oppos-
ing employee health and safety hazards; and

(b) Knew or should have known of the right to file a complaint with
the division and of the requirement that the complaint be filed within 90
days of the alleged retaliation.

(A) If a notice required by OSEA, as provided in OAR 437-001-
0275(2)(a), was properly posted in the employee’s workplace, continuous-
ly on and following the date of the alleged retaliation, the division will find
that the employee knew or should have known of the 90-day filing require-
ment.

(B) If the employer failed to post the required OSEA poster, the 90-
day filing requirement will begin on the date the employee learned of the
right to file a complaint and of the 90-day filing requirement. The employ-
ee may establish this date based on the employee’s own statement or other
evidence offered by the employee.

(C) If the employer disagrees with the employee’s presented date as
the date the employee learned of the right to file a complaint, the burden is
on the employer to show that the employee knew or should have known on
an earlier date.

(D) If extenuating circumstances exist, the division may extend the
90-day period as provided in 29 CFR Part 15(d)(3).

(6) The procedures for filing a complaint are as follows:

(a) A person or the person’s attorney makes an inquiry to the division;

(b) The division may provide the person or the person’s attorney with
a letter of information and/or questionnaire to assist in determining if there
is a basis for filing a complaint;

(c) If the division determines the person has a basis for filing a com-
plaint, the division will draft a complaint based upon the information pro-
vided by the person and send or give the complaint to the person or the per-
son’s attorney for verification. The person or the person’s attorney will
request any necessary changes to the complaint.

(d) The person or the person’s attorney will verify and sign the com-
plaint. The complaint will then be submitted to the division.

(e) If the person is an unemancipated minor the complaint must be

signed by the minor and the parent or legal guardian of the minor.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 654.062, 659A.820 & 29 CFR Part 15(d)(3)
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, . & cert. ef. 3-12-96; BL 2-1998, f. & cert.
ef. 2-3-98; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 12-
2004, f. 10-22-04 cert. ef. 10-25-04; BLI 19-2007(Temp), f. & cert. ef. 7-18-07 thru 1-1-08;
BLI 29-2007, f. 9-27-07 cert. ef. 10-1-07; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
thru 9-21-08

839-003-0040
Amendment of Complaints

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. Complaints
of housing discrimination must be amended in accordance with 839-003-
0205.

(1) The division may amend a complaint to correct technical defects
and to add additional persons as respondents. The division may amend a
complaint on its own initiative or at the complainant’s request (with the
division’s agreement) at any time prior to the issuance of Formal Charges,
except that respondents may only be added during the course of investiga-
tion. Examples of technical defects include: clerical errors, additions or
deletions, name and address corrections, and statute citation errors.

(2) A complaint may be amended to add a protected class only if the
addition is supported by facts already alleged. New facts may not be added.
If new facts are alleged, the complainant must file a new complaint meet-
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ing the standards provided in OAR 839-003-0005(4).

(3) Amended complaints need not be verified or signed by the com-
plainant or the complainant’s attorney.

(4) The division will send a copy of the amended complaint to the

complainant and all respondents.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.820
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 2-2005, f. 1-6-05, cett. ef. 1-7-05; BLI
7-2008(Temp), f. 3-20-08, cett. ef. 3-25-08 thru 9-21-08

839-003-0045
Withdrawal of Complaint

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. The with-
drawal of a housing discrimination complaint is addressed in 839-003-
0210. A complainant may voluntarily withdraw a complaint at any time by
giving the division written notice of the complainant’s decision to with-
draw. If the complainant wants a federal “right to sue letter,” the com-
plainant must provide a written request to EEOC or to the division. If the
complainant makes the request to the division, the division will forward the

request to EEOC.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0050
Administrative Dismissal

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law.
Administrative dismissal of a housing discrimination complaint is
addressed in 839-003-0215.

(1) The division will dismiss the complaint if it determines that the
bureau has no jurisdiction over the allegations of the complaint.

(2) The division may dismiss the complaint if the complainant files a
proceeding, based on the same set of facts, with another agency having the
authority to provide remedy to the complainant for the alleged discrimina-
tion.

(3) If a complainant or the complainant’s attorney fails to cooperate
with the division, the division may dismiss the complaint.

(4) The complainant must notify the division in writing of address and
telephone number changes. When a complainant cannot be located by rea-
sonable efforts, the division may dismiss the complaint.

(5) The division will dismiss a complaint unless substantial evidence
of unlawful discrimination is found. Such dismissal notice will include a
statement that the complaint has been dismissed and a notice of com-
plainant’s right to file a civil suit, if such right exists.

(6) The division will dismiss complaints alleging violation of federal
discrimination statutes administered by EEOC (OAR 839-003-0015) in
accordance with federal requirements.

(7) The division may elect to administratively dismiss a complaint
without investigation. In such instances, the division will notify the com-
plainant and respondent of the dismissal and issue notice of the com-
plainant’s right to file a civil suit, if such right exists.

(8) The division will dismiss a complaint if it learns that the com-
plainant has filed a civil suit alleging the same matters, as provided in OAR

839-003-0020.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.680, 659A.835, 659A.850 & 659A.870 - 659A.885
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0055
Conciliation Agreements Prior to Completion of the Investigation

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) The division encourages complainants and respondents to resolve
complaints by mutual agreement at any time. The division will facilitate
settlement negotiations between the complainant and respondent, as pro-
vided in this rule, at any time during the investigation.

(2) If the complainant and respondent agree upon settlement, the divi-
sion will draft a settlement agreement that states:

(a) That a “no fault” settlement has been reached;

(b) That the complainant, the respondent and the Civil Rights
Division accept the terms of the agreement as a resolution of the complaint;

(c) The specific action(s) the complainant and respondent will take as

Oregon Bulletin

62

a result of the complaint settlement and the time within which the action(s)
will be taken; and

(d) That the division may investigate any alleged breach of the agree-
ment.

(3) The settlement agreement will not include release language that
applies to any forum other than the Civil Rights Division.

(4) The complainant, the respondent and a representative of the divi-
sion will sign the division’s settlement agreement. The complainant and
respondent will receive copies of the signed agreement. Upon execution of
this agreement, the division will notify the complainant and respondent that
the complaint is dismissed.

(5) The division may allow the complainant and the respondent to
enter into a private agreement with release language in addition to the divi-
sion’s agreement. The division will not be a party to nor enforce private
agreements.

(6) Nothing in these rules is intended to preclude private settlement

between the complainant and the respondent.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.835, 659A.840 & 659A.850
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 102002, f. & cert. ef. 5-17-02; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-003-0060
Fact-Finding Conference

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) At its discretion, the division may hold a fact-finding conference.
This conference may encompass part or all of the division’s investigation
of the complaint. The complainant and the respondent will attend the con-
ference and a division representative will conduct the conference. The pur-
poses of the conference will be to:

(a) Review evidence regarding the complaint;

(b) Identify the undisputed elements of the complaint;

(c) Define and, if possible, resolve the disputed elements of the com-
plaint; and

(d) Attempt to settle the complaint.

(2) The division will schedule the conference, notifying the com-
plainant and the respondent of the time and place. The division may require
the complainant and the respondent to provide information and documents
relevant to the complaint. The division may issue subpoenas ad testifican-
dum to compel the respondent’s representatives to attend the conference
and issue subpoenas duces tecum to compel the production of documents at
the conference.

(3) The conference may be rescheduled, subject to the division’s
approval, at the request of the complainant or the respondent, or at the divi-
sion’s discretion.

(4) The complainant’s failure to attend the conference may cause the
complaint to be administratively dismissed if the division determines that
the complainant has failed to cooperate pursuant to OAR 839-003-0050(3).

(5) If the complainant attends the conference but the respondent’s rep-
resentatives fail to attend, the division representative may proceed based on
the information in the division’s possession.

(6) The respondent’s representatives at a fact-finding conference
should include persons with:

(a) Knowledge of the facts bearing on the complaint; and

(b) Authority to negotiate a settlement agreement.

(7) The complainant and the respondent may be accompanied by legal
counsel, but counsel’s role is strictly limited to providing legal advice to the
counsel’s client.

(8) The division’s representative conducting the conference may:

(a) Question the participants about their knowledge of the situation;

(b) Ask for additional statements and documentation from the com-
plainant and the respondent;

(c) Terminate discussion of a particular point when further discussion
would be irrelevant or repetitive;

(d) Exclude witnesses with the exception of the complainant, the
respondent and counsel;

(e) Order unruly participants to leave the conference;

(f) Tape-record the conference with the knowledge of the participants;

(g) Attempt to negotiate a settlement agreement between the parties;
and

(h) Recess or terminate the conference at any time.

(9) If the conference does not result in settlement, the division will
either continue the investigation or dismiss the complaint. This subsection
does not apply to a complaint alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under federal housing law.
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Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.800, 659A.850 & 659A.860

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 1-1993, f. 3-25-93, cert. ef. 4-1-93; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
thru 9-21-08

839-003-0065
Investigations

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law.
Investigation of housing discrimination complaints is addressed in 839-
003-0220.

(1) The division may investigate the allegations contained in a com-
plaint to determine objectively whether there is substantial evidence of
unlawful discrimination. The division will determine the method by which
complaints will be investigated or otherwise processed. The division will
not investigate allegations occurring more than one year prior to the date
the complaint was filed unless the allegations constitute a continuing viola-
tion or the circumstances occurring more than one year prior to the date the
complaint was filed pertain to timely allegations.

(2) The investigation may include interviews with the complainant,
the respondent representatives, and any other persons whom the division
chooses to interview. The investigation may also involve the examination
and analysis of written documents.

(3) The investigator may tape-record statements with the knowledge
of the participants.

(4) The respondent has the right to have a representative present dur-
ing interviews of current supervisory employees.

(5) The respondent’s current, non-supervisory, or former employees,
may request that a representative for the respondent be present during inter-
views by a division representative.

(6) A complainant, respondent or witness interviewed by the division
may request a copy of the summary report of the individual’s own inter-
view. The division may request that the complainant, respondent or witness
confirm by signature that the summary report is an accurate representation
of the interview. The complainant, respondent or witness may submit to the
division additional comments regarding the interview.

(7) The division representative may make written request to the
respondent for documents, records, files or other sources of evidence. The
respondent will provide such information within 21 days of the date of the
division’s written request. The division may grant the respondent addition-
al time in which to respond.

(8) The division may issue subpoenas compelling division access to
premises, records and witnesses. Failure to respond to a subpoena may
result in the division making a determination based on available informa-
tion.

(9) Upon conclusion of the investigation, the division will either issue
a Substantial Evidence Determination or will dismiss the complaint. The
division will mail a copy of the Substantial Evidence Determination or dis-
missal notice to the complainant and respondent.

(10) If the division does not find substantial evidence of unlawful dis-
crimination, the division will dismiss the complaint, notify the complainant
and respondent of the dismissal and notify the complainant of the right to
file a civil suit, if such right exists.

(11) If the division finds substantial evidence of unlawful discrimina-
tion, the complaint may be assigned to a division representative for settle-
ment. However, the commissioner may proceed directly to a contested case
hearing if the interests of justice so require.

(12) A Substantial Evidence Determination or dismissal may not be
appealed to the division.

(13) The division may reopen a case at its own discretion.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.800, 659A.805, 659A.835 & 659A.870 - 659A.885

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 13-1981, f. & ef. 11-18-81; BL 12-1982, f. & ef. 8-
10-82; BL 12-1992(Temp), f. & cert. ef. 11-3-92; BL 2-1993, f. 3-25-93, cert. ef. 4-1-93; BL
4-1996, f. & cert. ef. 3-12-96; BL 2-1998, f. & cert. ef. 2-3-98; BLI 11-2000, f. & cert. ef. 3-
24-00; BLI 10-2002, . & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08
thru 9-21-08

839-003-0070
Settlement Process After Substantial Evidence Determination

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. The settle-
ment process after substantial evidence determination in housing discrimi-
nation complaints is addressed in 839-003-0225.

(1) If the division finds substantial evidence of unlawful discrimina-
tion, the division may seek to eliminate the effects of the unlawful discrim-
inatory act(s) by conference, settlement and persuasion. The division will
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facilitate settlement negotiations between the complainant and respondent
as provided in OAR 839-003-0055.

(2) If no settlement agreement is reached in the period of time set
aside for settlement after a Substantial Evidence Determination, the divi-
sion retains the discretion to further negotiate settlement, administratively
dismiss the complaint, or proceed to a contested case hearing.

(3) The complainant may withdraw the complainant’s own complaint

at any time.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.835 & 659A.840
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0080
Access to Records/Confidentiality

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) During an investigation, the contents of the investigative file and
related records, other than the complaint, are confidential. However, any
individual may inspect and copy information or statements that the indi-
vidual has given to the division. The division may charge a fee for inspec-
tion or to copy information.

(2) After the complaint is closed, a copy of the closed file will be
available for a fee. To obtain a copy of a closed file a person must make a
written request to the division. The request must include the person’s name,
address and telephone number, the complainant’s and the respondent’s
names and payment of the fee, as determined by the division.

(3) The division will not at any time disclose any information that is
required to be kept confidential by ORS 659A.840(6) or any other state or
federal law or under any contractual agreement between the bureau and
federal, state and local agencies.

(4) A complainant’s or respondent’s designation of information as

confidential will not supercede the State of Oregon Public Records Law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 192.440(3) & 192.501(8)
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 10-1984(Temp), f. & ef. 9-6-84; BL 4-1996, f. & cert.
ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 102002, f. & cert. ef. 5-17-02; BLI 36-
2007 £. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-
08

839-003-0085
Subpoenas

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) The commissioner or the commissioner’s designee may issue a
subpoena to require:

(a) The presence and testimony of witnesses;

(b) The production of evidence, including but not limited to books,
records, correspondence or documents in the possession or under the con-
trol of the person subpoenaed; and

(c) Access to evidence to be examined or copied.

(2) If any person fails to comply with a subpoena issued under this
rule, the commissioner may initiate the legal procedures necessary to

enforce compliance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800(4)
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0090
Remedy

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law. Remedies
in complaints of housing discrimination are in addressed in 839-003-0230.

(1) In cases of employment discrimination remedy includes, but is not
limited to:

(a) Employment or reemployment;

(b) Wages or other benefits lost due to the practice;

(c) Out-of-pocket expenses attributable to the practice;

(d) Compensation for emotional distress and impaired personal digni-
ty; and

(e) Interest.

(2) Consideration of all acts alleged to comprise a hostile work envi-
ronment in a complaint, including alleged acts occurring outside the one
year statute of limitations for filing a complaint, is permissible for the pur-
poses of assessing liability, so long as any act contributing to that hostile
work environment takes place within the statutory period.
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(3) In order to recover damages for lost wages, the complainant will
generally be required to mitigate damages by seeking employment.

(a) Earned income from employment may be deducted from lost wage
damages.

(b) In most cases, unearned income such as unemployment or public
assistance benefits will not be deducted from lost wage damages.

(4) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(1) and (2) of this rule. Nothing in this rule will be construed to limit or alter
the statutory powers of the commissioner to protect the rights of persons
similarly situated to the complainant or to order the performance of an act
or a series of acts designed to eliminate the effect of any unlawful practice
found.

(5) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(6) When the respondent makes an offer of remedy, the division will
inform the complainant of the offer. If the complainant does not accept an
offer that the division has determined will eliminate the effects of the
unlawful practice, the division may dismiss the complaint.

(7) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-

ic performance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800, 659A.850, 659A.860, 659A.865, 659A.885
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 20-2005, f. 10-20-03, cert. ef. 10-21-
05; BLI 8-2006, f. 3-16-06 cert. ef. 3-20-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI
7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-003-0095
Enforcement of Settlement Agreements and Orders

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law.
Enforcement of settlement agreements and orders is addressed in 839-003-
0240.

(1) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-
ic performance, as provided in ORS 659A.860.

(2) If the complainant believes the terms of a bureau settlement agree-
ment have been breached, the complainant may file a complaint with the
division alleging retaliation, or file a new complaint re-alleging the original
violation if it is still occurring. The division may review the provisions of

the settlement agreement and investigate.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.850, 659A.860 & 659A.865
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0100
Commissioner’s Complaint

This section does not apply to housing discrimination complaints
filed under ORS 659A.145 or 659A.421 or federal housing law.
Commissioner’s complaints of housing discrimination are addressed in
839-003-0245.

(1) The Commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights due to
an unlawful practice or employment practice. The complaint will be
processed in the same manner as any other complaint filed under OAR 839-
003-0005.

(2) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
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commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.
Stat. Auth.: ORS 183 & 659A.805
Stats. Implemented: ORS 659A.820, 659A.825 & 659A.870 - 659A.885
Hist.: BL 7-1985(Temp), f. & ef. 10-17-85; BL 11-1986, f. & ef. 10-29-86; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-003-0200
Filing a Complaint Under State and Federal Housing Discrimination
Laws

(1) A person claiming to be aggrieved by an alleged unlawful practice
under ORS 659A.145 or 659A.421 or discrimination under federal housing
law includes a person who believes that the person has been injured by an
unlawful practice or discriminatory housing practice or will be injured by
an unlawful practice or discriminatory housing practice that is about to
occur.

(2) A person claiming to be aggrieved by an alleged unlawful practice
under ORS 659A.145 or 659A.421 or discrimination under federal housing
law or the person’s attorney, or the commissioner may file a complaint, in
person or by mail, with the division at any bureau office in the state of
Oregon. Complaint means a written, verified statement signed by the com-
plainant or the complainant’s attorney that:

(a) Gives the name and address of the complainant and the respon-
dent;

(b) Describes the acts or omissions alleged to be an unlawful practice,
including those acts or omissions the person believes are about to occur
and;

(c) Describes how the person was harmed or will be harmed by such
actions.

(3) The filing date is the date the division receives a complaint that
meets the standards contained in OAR 839-003-0200(2).

(4) A person must file a complaint with the division no later than one
year after the alleged unlawful practice. If the alleged unlawful practice is
of a continuing nature, the right to file a complaint exists so long as the per-
son files the complaint within one year of the most recent date the unlaw-
ful practice occurred.

(5) The procedures for filing a complaint are as follows:

(a) A person or the person’s attorney makes an inquiry to the division;

(b) The division may provide the person or the person’s attorney with
a letter of information and/or questionnaire;

(c¢) The division will draft a complaint based upon the information
provided by the person and send or give the complaint to the person or the
person’s attorney for verification. The person or the person’s attorney will
request any necessary changes to the complaint.

(d) The person or the person’s attorney will verify and sign the com-
plaint. The complaint will then be submitted to the division.

(e) If the person is an unemancipated minor the complaint must be
signed by the minor and the parent or legal guardian of the minor.

(6) The Division will serve notice upon the complainant acknowledg-
ing the filing of the complaint and advising the complainant of the time lim-
its and choice of forums provided under ORS chapter 659A and federal
housing law.

(7) Within 10 days after the filing of a complaint, the division will
serve the respondent with a copy of the original complaint that identifies
the alleged discriminatory housing practice and a notice that advises the
respondent of the procedural rights and obligations of the Respondent,
including the respondent’s right to file an answer to the complaint.

(a) Each respondent may file, not later than 10 days after receipt of

notice from the division, an answer to such complaint.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 654.062, 659A.145, 659A.421, 659A.820 & 29 CFR Part 15(d)(3)
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0205
Amending a Housing Discrimination Complaint

(1) The division may amend a complaint to correct technical defects,
to add additional persons as respondents and to add additional information
found during the investigation of a complaint, including new factual alle-
gations. The division may amend a complaint on its own initiative or at the
complainant’s request (with the division’s agreement) at any time prior to
the issuance of Formal Charges, except that respondents may only be added
during the course of investigation. Examples of technical defects include:
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clerical errors, additions or deletions, name and address corrections, and
statute citation errors.

(a) Within 10 days after identifying an additional person who will
named as a respondent, the division will serve the person with a copy of the
complaint that identifies the alleged discriminatory housing practice and a
notice that advises the person of the procedural rights and obligations of the
person, including the person’s right to file an answer to the complaint.

(A) Such notice, in addition to meeting the requirements of subsection
(1)(a), will explain the basis for the division’s belief that the person to
whom the notice is addressed is properly joined as a respondent.

(B) Each respondent may file, not later than 10 days after receipt of
notice from the division, an answer to such complaint.

(2) The division will send a copy of the amended complaint to the

complainant and all respondents.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.820
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0210
Withdrawal of a Housing Discrimination Complaint

A complainant may voluntarily withdraw a complaint at any time by
giving the division written notice of the complainant’s decision to with-

draw.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0215
Administrative Dismissal of a Housing Discrimination Complaint

(1) The division will dismiss the complaint if it determines that the
bureau has no jurisdiction over the allegations of the complaint.

(2) If a complainant or the complainant’s attorney fails to cooperate
with the division, the division may dismiss the complaint.

(3) The complainant will notify the division in writing of address and
telephone number changes. When a complainant cannot be located by rea-
sonable efforts, the division may dismiss the complaint.

(4) The division will dismiss a complaint unless substantial evidence
of unlawful discrimination is found. The division will provide written
notice of such dismissal to complainant and respondent.

(5) The division cannot issue a finding of substantial evidence of dis-
crimination once complainant has filed a civil suit alleging the same mat-
ters as provided in OAR 839-003-0235, and the trial for the civil suit has
commenced.

(6) The division will dismiss complaints alleging discrimination
under federal housing law statutes administered by HUD in accordance
with federal requirements.

(7) The division will notify the complainant in writing of the right to
file suit in state court, as provided in ORS 659A.870 to 659A.885, when a
complaint is dismissed by the division. A complainant filing suit against a

public body must also file a tort claim notice as required by ORS 30.275.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.680, 659A.145, 659A.421, 659A.835, 659A.850 & 659A.870 -
659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0220
Housing Discrimination Investigations

(1) The division will investigate the allegations contained in any com-
plaint filed under ORS 659A.820 or 659A.825 alleging an unlawful prac-
tice under ORS 659A.145 or 659A.421 or discrimination under federal
housing law to determine objectively whether there is substantial evidence
of unlawful discrimination. The division will determine the method by
which complaints will be investigated or otherwise processed. The division
will not investigate allegations occurring more than one year prior to the
date the complaint was filed unless the allegations constitute a continuing
violation or the circumstances occurring more than one year prior to the
date the complaint was filed pertain to timely allegations.

(2) The division will commence an investigation of any complaint
alleging an unlawful practice under ORS 659A.145 or 659A.421 or dis-
crimination under federal housing law within 30 days after the timely filing
of the complaint.

(3)(a) At the end of each investigation of a complaint alleging an
unlawful practice under ORS 659A.145 or 659A.421 or discrimination
under federal housing law the division will prepare a final investigative
report containing:

(A) The names and dates of the contacts with witnesses;
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(B) A summary and the dates of correspondence and other contacts
with the complainant and the respondent;

(C) A summary description of other pertinent records;

(D) A summary of witness statements; and

(E) Answers to interrogatories.

(b) A final investigative report under this section may be amended if
additional evidence is later discovered.

(c) The division will make the final investigative report available,
upon request, to both the complainant and the respondent.

(4) The division will complete an investigation of any complaint
alleging an unlawful practice under ORS 659A.145 or 659A.421 or dis-
crimination under federal housing law within 100 days after the filing of the
complaint, unless it is impracticable to do so.

(a) If the division is unable to complete the investigation of the com-
plaint within 100 days after the filing of the complaint the division will
notify the complainant and respondent in writing of the reasons for not
doing so.

(5) The division will make final disposition of any complaint alleging
an unlawful practice under ORS 659A.145 or 659A.421 or discrimination
under federal housing law within one year after the filing of the complaint,
unless it is impracticable to do so.

(a) If the division is unable to make final disposition of the complaint
within one year the division will notify the complainant and respondent in
writing of the reasons for not doing so.

(6) If the division determines that it is impracticable to complete an
investigation and make final disposition of any complaint within one year
the commissioner’s authority to conduct investigations or other proceed-
ings to resolve a complaint alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under federal housing law does

not cease within the one year period under ORS 659A.830(3).
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A.800, 659A.805, 659A.835 &
659A.870 - 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0225
Settlement Process After Substantial Evidence Determination in
Housing Discrimination Complaints

(1) During the period beginning with the filing of a complaint and
ending with the filing of a charge or a dismissal by the division, the divi-
sion will, to the extent feasible, seek to eliminate the effects of the unlaw-
ful discriminatory act(s) by engaging in conciliation, settlement and per-
suasion. The division will facilitate any settlement negotiations between the
complainant and respondent as provided in OAR 839-003-0055.

(2) Nothing said or done in the course of settlement discussions con-
cerning a complaint alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under federal housing law may be disclosed
under ORS 192.410 to 192.505 or in any other manner, or used as evidence
in a subsequent proceeding under this chapter or federal housing law, with-
out the written consent of the persons concerned.

(3) If no settlement agreement is reached in the period of time set
aside for settlement after a Substantial Evidence Determination, the divi-
sion will proceed to a contested case hearing.

(4) The complainant may withdraw the complainant’s own complaint

at any time.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A.835, 659A.840
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0230
Remedies in Housing Discrimination Complaints

(1) In cases of housing discrimination remedy includes, but is not lim-
ited to:

(a) Rental, lease or sale of real property;

(b) Service lost;

(c) Expenses or lost benefits attributable to the practice;

(d) Compensation for emotional distress and for impaired personal
dignity; and

(e) Interest.

(2) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(1) of this rule. Nothing in this rule will be construed to limit or alter the
statutory powers of the commissioner to protect the rights of persons simi-
larly situated to the complainant or to order the performance of an act or a
series of acts designed to eliminate the effect of any unlawful practice
found.
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(3) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to do
one or more of the following:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(4) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-

ic performance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A.800, 659A.850, 659A.860, 659A.865
& 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0235
Civil Suit

(1) A person alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under federal housing law may file a civil suit
as provided in ORS 659A.870 to 659A.885, or 30.680.

(a) A person is not required to file a complaint of a violation of state
law with the division before filing a civil suit.

(2) A civil suit alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under federal housing law, may be filed no
later than two years after the occurrence or termination of an alleged dis-
criminatory housing practice, or within two years after the breach of any
settlement agreement entered into under ORS 659A.840, whichever occurs
last. The two-year period may not include any time during which an admin-
istrative proceeding was pending with respect to the housing practice.

(3) After filing a complaint with the division, a complainant may file
a civil suit in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil suit. When the division receives notice from
the complainant or complainant’s attorney, or court documents indicating
that such a suit has been filed the division will not dismiss the complaint
until the civil trial commences. The division will notify the complainant
and respondent that the division has dismissed the complaint and will take
no further action.

(4) If Formal Charges have been issued with respect to a housing dis-
crimination complaint, and an administrative law judge has commenced a
hearing on the record under ORS chapter 659A, the complainant may not
commence a civil action in court that alleges the same matters.

(5) When the commissioner or the Attorney General has reasonable
cause to believe that a person or group of persons is engaged in a pattern or
practice of resistance to the rights protected by ORS 659A.145 or 659A.421
or federal housing law, the commissioner or the Attorney General may file
a civil action on behalf of the aggrieved individuals in the same manner as
an individual or group of individuals may file a civil action under ORS

659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.275, 30.680, 659A.001 - 659A.030, 659A.145, 659A.150 -
659A.224, 659A.233, 659A.303, 659A.409, 659A.420, 659A.421, & 659A.800 - 659A.890
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-003-0240
Enforcement of Settlement Agreements and Orders in Housing
Discrimination Complaints

(1) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-
ic performance, as provided in ORS 659A.860.

(2) If the complainant believes the terms of a bureau settlement agree-
ment have been breached, the complainant may file a complaint with the
division alleging retaliation, or file a new complaint re-alleging the original
violation if it is still occurring. The division will review the provisions of

the settlement agreement and investigate.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, 659A.421, 659A.850, 659A.860, 659A.865
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08
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839-003-0245
Commissioner’s Complaint

(1) The Commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights or is
about to be denied rights due to an unlawful practice under ORS 659A.145
or 659A.421 or federal housing law. The complaint will be processed in the
same manner as any other complaint filed under OAR 839-003-0200.

(2) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.
Stat. Auth.: ORS 183, 659A.805
Stats. Implemented: ORS 659A.145, 659A 421, 659A.820, 659A.825, 659A.870 - 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-005-0000
Purpose and Scope

(1) It is the policy of the State of Oregon that unlawful discrimination
because of race, color, religion, sex, sexual orientation, national origin,
marital status, age, disability and other classes protected under Oregon
statutes is a matter of state concern and that such discrimination threatens
individual rights and privileges and menaces the institutions and founda-
tions of a free democratic state.

(2) Prohibited discrimination is a basis of unlawful practices and
unlawful employment practices described in ORS chapter 659A and other
chapters of the Oregon statutes.

(3) The Civil Rights Division of the Bureau of Labor and Industries
is responsible for protecting individual rights through the enforcement of
civil rights statutes prohibiting unlawful practices and unlawful employ-
ment practices over which the bureau has jurisdiction.

(4) The purpose of these rules is to implement, interpret and describe
the division’s approach to civil rights enforcement under the bureau’s juris-
diction.

(5) These rules apply to all inquiries and complaints received by the
division on or after the effective date of these rules.

(6) An individual claiming a violation of the civil rights statutes may
file a complaint with the Civil Rights Division as provided in OAR 839-
003-0025 or 839-003-0200 for complaints alleging housing discrimination

filed under ORS 659A.145, 659A.421 or federal housing law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A
Hist.: BL 9-1982, f. & ef. 6-11-8; BL 4-1996, f. & cert. ef. 3-12-96; BLI 19-2000, f. & cert.
ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-005-0003
Definitions

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) “Bureau” means the Bureau of Labor and Industries.

(2) “Complainant” means an individual who files a complaint with
the division, personally or through the individual’s attorney, pursuant to the
guidelines provided in OAR 839-003-0025 or 839-003-0200 for complaints
alleging housing discrimination filed under ORS 659A.145, 659A.421 or
federal housing law.

(3) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(4) “Employee” does not include any individual employed by that
individual’s parents, spouse or child or in the domestic service of any per-
son.

(5) “Employer” means any person in this state who, directly or
through an agent, engages or utilizes the personal service of one or more
employees, reserving the right to control the means by which such service
is or will be performed. Employer also includes any public body that,
directly or through an agent, engages or utilizes the personal service of one
or more employees, reserving the right to control the means by which such
service is or will be performed, including all officers, agencies, depart-
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ments, divisions, bureaus, boards and commissions of the legislative, judi-
cial and administrative branches of the state, all county and city governing
bodies, school districts, special districts, municipal corporations and all
other political subdivisions of the state.

(6) “Person” includes one or more individuals, partnerships, associa-
tions, labor organizations, limited liability companies, joint-stock compa-
nies, corporations, legal representatives, trustees, and trustees in bankrupt-
cy or receivers. “Person” also includes a public body as defined in ORS
30.260. For the purposes of ORS 659A.145 or 659A.421 or federal hous-
ing law, “person” also includes fiduciaries, mutual companies, trusts and
unincorporated organizations.

(7) “Employment agency” includes any person undertaking to pro-
cure employees or opportunities to work.

(8) “Labor organization” includes any organization that is constituted
for the purpose, in whole or in part, of collective bargaining or in dealing
with employers concerning grievances, terms or conditions of employment
or of other mutual aid or protection in connection with employees.

(9) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, such as race, sex, sex-
ual orientation, disability, or other, or a perception of that characteristic.

(10) “Respondent” includes any person against whom a complaint or
charge of unlawful practices is filed with the division or whose name has
been added to such complaint or charge pursuant to ORS 659A.835(1).

(11) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality, or gender identity, regardless
of whether the individual’s gender identity, appearance, expression or
behavior differs from that traditionally associated with the individual’s
assigned sex at birth.

(12) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(13) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, or speech, whether or not that expression is different
from that traditionally associated with the individual’s assigned sex at birth.

(14) “Sex” means the anatomical, physiological and genetic charac-

teristics associated with being male or female.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A, OL 2007 Ch 100
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 102002, f. & cert. ef. 5-17-02; BLI 36-2007,
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-005-0010
Discrimination Theories

As used in enforcing ORS chapter 659A, including housing discrim-
ination under ORS 659A.145 or 659A.421 or federal housing law.

(1) Substantial evidence of intentional unlawful discrimination exists
if the division’s investigation reveals evidence that a reasonable person
would accept as sufficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(10) of these rules;

(b) The complainant is a member of a protected class;

(c) The complainant was harmed by an action of the respondent; and

(d) The complainant’s protected class was the reason for the respon-
dent’s action. In determining whether the complainant’s protected class was
the reason for the respondent’s action, the division uses whichever of the
following theories applies:

(A) Specific Intent Theory: The respondent knowingly and purpose-
fully discriminates against an individual because of that individual’s mem-
bership in a protected class. Unless the respondent can show that a bona
fide occupational qualification or a bona fide voluntary, court-ordered affir-
mative action plan (OAR 839-005-0045) allows the action.

(B) Different or Unequal Treatment Theory: The respondent treats
members of a protected class differently than others who are not members
of that protected class. When the respondent makes this differentiation
because of the individual’s protected class and not because of legitimate,
non-discriminatory reasons, unlawful discrimination exists. In establishing
a case of different or unequal treatment:

(i) There must be substantial evidence that the complainant was
harmed by an action of the respondent under circumstances that make it
appear that the respondent treated the complainant differently than compa-
rably situated individuals who were not members of the complainant’s pro-
tected class. Substantial evidence of discrimination exists if the division’s
investigation reveals evidence that a reasonable person would accept as suf-
ficient to support that protected class membership was the reason for the
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respondent’s alleged unlawful action. If the respondent fails to rebut this
evidence with evidence of a legitimate non-discriminatory reason, the divi-
sion will conclude that substantial evidence of unlawful discrimination
exists.

(I) Pretext: If the respondent rebuts the evidence with evidence of a
legitimate non-discriminatory reason, but there is substantial evidence that
the respondent’s reason is a pretext for discrimination, the division will
conclude there is substantial evidence of unlawful discrimination.

(II) Mixed Motive: If the respondent presents substantial evidence
that a legitimate, non-discriminatory reason contributed to the respondent’s
action, but the division finds the individual’s protected class membership
was also a substantial factor in the respondent’s action, the division will
determine there is substantial evidence of discrimination.

(ii) The complainant at all times has the burden of proving that the
complainant’s protected class was the reason for the respondent’s unlawful
action.

(e) For the purposes of housing discrimination complaints filed under
ORS 659A.145 or 659A.421 or discrimination under federal housing law, a
complainant need not be a member of a protected class. Substantial evi-
dence in complaints of housing discrimination exists when the division’s
investigation reveals, based on the totality of circumstances known at the
time of the decision, that a reasonable person would accept as sufficient to
believe that a discriminatory housing practice has occurred or is about to
occur.

(2) Adverse Impact Discrimination: Substantial evidence of adverse
impact discrimination does not require establishment of intentional dis-
crimination as provided in (1) of this rule. Adverse impact discrimination
exists if the division’s investigation reveals evidence that a reasonable per-
son would accept as sufficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(10) of these rules;

(b) The respondent has a standard or policy that is applied equally.

(c) The standard or policy has the effect of screening out or otherwise
affecting members of a protected class at a significantly higher rate than
others who are not members of that protected class; and

(d) The complainant is a member of the protected class adversely
affected by the respondent’s standard or policy and has been harmed by the
respondent’s application of the standard or policy.

(e) For the purposes of housing discrimination complaints filed under
ORS 659A.145 or 659A.421 or discrimination under federal housing law, a
complainant need not be a member of a protected class. Substantial evi-
dence in complaints of housing discrimination exists when the division’s
investigation reveals, based on the totality of circumstances known at the
time of the decision, that a reasonable person would accept as sufficient to
believe that a discriminatory housing practice has occurred or is about to
occur.

(3) For the purposes of housing discrimination complaints filed under
ORS 659A.1450r 659A.421 or discrimination under federal housing law, in
determining whether evidence of adverse impact discrimination exists and,
if so, what relief should be granted, a court or the commissioner will con-
sider:

(a) The significance of the adverse impact on the protected class;

(A) For the purposes of housing discrimination complaints filed under
ORS 659A.145 or 659A.421 or discrimination under federal housing law, a
complainant need not be a member of a protected class.

(b) The importance and necessity of any business purpose for the
standard or policy; and

(c) The availability of less discriminatory alternatives for achieving
the business purpose for the standard or policy.

(4) Discrimination based on disability may involve intentional dis-
crimination, including harassment, or discrimination that need not be inten-
tional, including adverse impact, or the failure to permit reasonable modi-
fications, the refusal to make reasonable accommodations or the failure to
design and construct covered buildings under applicable rules. To be pro-
tected from discrimination based on disability, an individual must have a
disability, as defined in ORS 659A.100(1) and (2) and the relevant rules.
Reasonable accommodation for purposes of employment is defined in ORS
659A.118 and OAR 839-006-0206. Reasonable accommodation in real
property transactions is covered by ORS 659A.145 and OAR 839-005-
0220. Reasonable modifications in services, programs or activities, provi-
sion of auxiliary aids, services by state government, removal of barriers to
facilities, goods and services and provision of auxiliary aids by public
accommodations are covered by ORS 659A.142 and OAR 839-006-0310 to
0330. Reasonable modifications in housing and the design and construction
of covered buildings are covered by ORS 659A.145. Claims of disability
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discrimination brought under federal housing law are defined under that
law.

(5) An employer must reasonably accommodate an employee or
applicant’s religious belief, observance or practice unless the employer can
demonstrate that such accommodation would cause undue hardship on the
employer’s business.

(6) Harassment in employment based on an individual’s protected
class is a type of intentional unlawful discrimination. In cases of alleged
unlawful sexual harassment in employment see OAR 839-005-0030.

(a) Conduct of a verbal or physical nature relating to protected class-
es other than sex is unlawful when substantial evidence of the elements of
intentional discrimination, as described in section (1) of this rule, is shown
and:

(A) Such conduct is sufficiently severe or pervasive to have the pur-
pose or effect of unreasonably interfering with an individual’s work per-
formance or creating an intimidating, hostile or offensive working environ-
ment;

(B) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of employment; or

(C) Submission to or rejection of such conduct is used as the basis for
employment decisions affecting that individual.

(b) The standard for determining whether harassment is sufficiently
severe or pervasive to create a hostile, intimidating or offensive working
environment is whether a reasonable person in the circumstances of the
complaining individual would so perceive it.

(c) Employer Proxy: An employer is liable for harassment when the
harasser’s rank is sufficiently high that the harasser is the employer’s proxy,
for example, the employer’s president, owner, partner or corporate officer.

(d) Harassment by Supervisor plus Tangible Employment Action: An
employer is liable for harassment by a supervisor with immediate or suc-
cessively higher authority over an individual when the harassment results
in a tangible employment action that the supervisor takes or causes to be
taken against the individual. A tangible employment action includes, but is
not limited to, any of the following:

(A) Terminating employment, including constructive discharge;

(B) Failing to hire;

(C) Failing to promote; or

(D) Changing a term or condition of employment, such as work
assignment, work schedule, compensation or benefits or making a decision
that causes a significant change in an employment benefit.

(e) Harassment by Supervisor, No Tangible Employment Action:
When harassment by a supervisor with immediate or successively higher
authority over the individual is found to have occurred, but no tangible
employment action was taken, the employer is liable if:

(A) The employer knew of the harassment, unless the employer took
immediate and appropriate corrective action.

(B) The employer should have known of the harassment. The division
will find that the employer should have known of the harassment unless the
employer can demonstrate:

(i) That the employer exercised reasonable care to prevent and
promptly correct any harassing behavior; and

(ii) That the complaining individual unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the
employer or to otherwise avoid harm.

(f) Harassment by Coworkers or Agents: An employer is liable for
harassment by the employer’s employees or agents who do not have imme-
diate or successively higher authority over the complaining individual
when the employer knew or should have known of the conduct, unless the
employer took immediate and appropriate corrective action.

(g) Harassment by Non-Employees: An employer is liable for harass-
ment by non-employees in the workplace when the employer or the
employer’s agents knew or should have known of the conduct unless the
employer took immediate and appropriate corrective action. In reviewing
such cases, the division will consider the extent of the employer’s control
and any legal responsibility the employer may have with respect to the con-
duct of such non-employees.

(h) Withdrawn Consent: An employer may be liable for harassment
by the employer’s supervisory or non-supervisory employees, agents or
non-employees even if the acts complained of were of a kind previously
consented to by the complaining individual, if the employer knew or should
have known that the complaining individual had withdrawn consent to the
offensive conduct.

(i) When employment opportunities or benefits are granted because
of an individual’s submission to an employer’s harassment, the employer is
liable for unlawful discrimination against other individuals who were qual-
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ified for but denied that opportunity or benefit.

(7) Harassment in Housing and Public Accommodations: Harassment
on the basis of a protected class, including sexual harassment, is an unlaw-
ful practice in housing and in places of public accommodation when:

(a) Substantial evidence of the elements of OAR 839-005-0010(1) is
shown; and

(b) Such conduct has the purpose or effect of creating an intimidating,
hostile or offensive environment. The standard for determining whether
harassment in housing and in places of public accommodation creates an
intimidating, hostile or offensive environment is whether a reasonable per-
son in the circumstances of the complaining individual would so perceive
it.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A & 42 U.S.C. 3601 et seq.

Hist.: BL 9-1982, f. & ef. 6-11-82; BL 4-1996, f. & cert. ef. 3-12-96; BLI 6-1998, f. & cert.

ef. 10-22-98; BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI

3-2007, f. 1-29-07, cert. ef. 2-2-07; BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-

2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-005-0016
Exceptions to Discrimination Based on Sexual Orientation

(1) The following actions are not unlawful practices under ORS
Chapter 659A, including housing discrimination under ORS 659A.145 or
659A.421 or federal housing law:

(a) Housing and the use of facilities. It is not an unlawful practice for
a bona fide church or other religious institution to take any action with
respect to housing or the use of facilities when:

(A) The action taken is based on a bona fide religious belief about
sexual orientation; and

(B) The housing or the use of facilities involved is closely connected
with or related to the primary purpose of the church or institution; and

(C) The housing or the use of facilities involved is not connected with
a commercial or business activity that has no necessary relationship to the
church or institution.

(b) Employment Preference. It is not an unlawful employment prac-
tice for a bona fide church or other religious institution, including but not
limited to a school, hospital or church camp, to prefer an employee, or an
applicant for employment, of one religious sect or persuasion over another
if:

(A) The employee or applicant belongs to the same religious sect or
persuasion as the church or institution; and

(B) In the opinion of the church or institution, the preference will best
serve the purposes of the church or institution; and

(C) The employment involved is closely connected with or related to
the primary purposes of the church or institution; and

(D) The employment involved is not connected with a commercial or
business activity that has no necessary relationship to the church or institu-
tion.

(c) Employment Actions. It is not an unlawful employment practice
for a bona fide church or other religious institution to take any employment
action based on a bona fide religious belief about sexual orientation when:

(A) The employment position involved is directly related to the oper-
ation of the church or other place of worship, such as clergy, religious
instructors and support staff;

(B) The employment position involved is in a nonprofit religious
school, nonprofit religious camp, nonprofit religious day care center, non-
profit religious thrift store, nonprofit religious bookstore, non profit reli-
gious radio station or nonprofit religious shelter; or

(C) The employment position involves religious activities, as long as
the employment position:

(i) Is closely connected with or related to the primary purpose of the
church or institution; and

(ii) Is not connected with a commercial or business activity that has
no necessary relationship to the church or institution.

(d) Dress Code. An employer is not prohibited from enforcing an oth-
erwise valid dress code or policy, as long as the employer provides, on a
case-by-case basis, for reasonable accommodation of an individual based
on the health and safety needs of the individual.

(2) The above exceptions do not excuse a failure to provide reason-
able and appropriate accommodations permitting all persons access to rest-

rooms consistent with their expressed gender.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A, OL 2007 Ch 100
Hist.: BLI 35-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08
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839-005-0026
Protections and Rights Relating to Pregnancy

(1) Pregnant women are protected from sex discrimination in employ-
ment.

(2) In judging the physical ability of an individual to work, pregnant
women must be treated the same as males, non-pregnant females and other
employees with off-the-job illnesses or injuries.

(3) The statutes prohibit discrimination regarding employee and
dependent spouse or domestic partner benefits for pregnancy when employ-
ee and dependent spouse or domestic partner benefits exist for other med-
ical conditions. Domestic Partnership for the purposes of chapter 659A
means two individuals who have received a Certificate of Registered
Domestic Partnership from the State of Oregon in compliance with Oregon
Laws, 2007, Chapter 99 and rules adopted by the State Registrar of the
Center for Health Statistics.

(4) Women needing to be absent from work because of pregnancy or
childbirth may have rights under the Oregon Family Leave Act, as provid-
ed in ORS 659A.150 to 659A.186 and OAR 839-009-0200 to 839-009-

0320.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.029, 659A.030, 659A.150- 659A.186, OL 2007 Ch 99
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 35-2007,
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08

839-005-0195
Purpose and Scope

(1) The public policy of the State of Oregon guarantees all persons the
fullest possible participation in the social and economic life of the state,
including the right to purchase, lease, rent or occupy property without dis-
crimination on the basis of race, color, religion, sex, sexual orientation,
national origin, marital status, disability, familial status, source of income
and other classes protected under Oregon statutes. The Bureau of Labor and
Industries, through the Civil Rights Division, protects these rights by
enforcement of ORS 659A.145, 659A.421 and the Fair Housing Act (42
U.S.C. 3601 et seq.) for which the U.S. Department of Housing and Urban
Development has jurisdiction.

(2) A person claiming to be aggrieved by an alleged unlawful practice
under ORS 659A.145 or 659A.421 or discrimination under federal housing
law may file a complaint with the Civil Rights Division as described in
OAR 839-003-0200.

(a) A person claiming to be aggrieved by an alleged unlawful practice
under ORS 659A.145 or 659A.421 or discrimination under federal housing
law includes a person who believes that the person has been injured by an
unlawful practice or discriminatory housing practice or will be injured by
an unlawful practice or discriminatory housing practice that is about to
occur.

(3) These rules apply to all complaints and inquiries relating to these
sections received on or after the effective date of these rules.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.

seq.

Hizt.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-

25-08 thru 9-21-08

839-005-0200
Definitions

(1) “Disabled Person” means a person with a physical or mental
impairment that substantially limits one or more major life activities, has a
record of such an impairment or is regarded as having such an impairment.

(2) “Dwelling” means any building, structure, or portion of a building
or structure that is occupied as, or designed or intended for occupancy as, a
residence by one or more families, and any vacant land that is offered for
sale or lease for the construction or location of any such building, structure,
or portion of such a building or structure. “Family” includes a single indi-
vidual.

(3)(a) “Familial status” means the relationship between one or more
individuals who have not attained 18 years of age and who are domiciled
with:

(A) A parent or another person having legal custody of the individual;
or

(B) The designee of the parent or other person having such custody,
with the written permission of the parent or other person.

(b) “Familial status” includes any individual, regardless of age or
domicile, who is pregnant or is in the process of securing legal custody of
an individual who has not attained 18 years of age.

(4) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development has jurisdiction.
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(5) “Major life activity” includes, but is not limited to, self-care,
ambulation, communication, transportation, education, socialization,
employment and ability to acquire, rent or maintain property.

(a) Examples of specific major life activities include, but are not lim-
ited to, walking, sitting, standing, lifting, reaching, speaking, interacting
with others, thinking, seeing, hearing, breathing, learning, reading, eating,
sleeping, performing manual tasks, reproduction and working.

(b) To be substantially limited in the major life activity of working, a
person must be significantly restricted in the ability to perform a class of
jobs or a broad range of jobs in various classes as compared to the ability
of an average person with comparable skill, experience, education or other
job-related requirements needed to perform those same positions.

(6) “Misclassified,” as used in ORS 659A.100(2)(b), means an erro-
neous or unsupported medical diagnosis, report, certificate or evaluation.

(7) “Person associated with a purchaser,” as used in ORS
659A.145(1), includes one or more individuals, partnerships, associations,
labor organizations, limited liability companies, joint stock companies, cor-
porations, legal representatives, trustees, trustees in bankruptcy or
receivers, fiduciaries, mutual companies, trusts and unincorporated organi-
zations and public bodies as defined in ORS 30.260 that have the primary
purpose of serving, representing or otherwise benefiting the protected class.

(8) “Physical or mental impairment” means any physiological disor-
der or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin and
endocrine; or any mental or psychological disorder, such as mental retarda-
tion, organic brain syndrome, traumatic brain injury, emotional or mental
illness, and specific learning disabilities.

(9) “Property” and “real property” means property used or intended
for commercial, business or residential purposes including, but not limited
to a dwelling.

(10) “Purchaser” includes an occupant, prospective occupant, renter,
prospective renter, lessee, prospective lessee, buyer or prospective buyer.

(11) “Receipt or alleged receipt of treatment for a mental disorder,” as
used in ORS 659A.142(5), means actual treatment of a person for a mental
condition or an assertion that the person received such treatment.

(12) “Regarded as having an impairment,” as used in ORS
659A.100(2)(c), means:

(a) A person having a physical or mental impairment that does not
substantially limit a major life activity but who has been treated as having
an impairment by a seller, lessor, advertiser, real estate broker or salesper-
son, or the agent of any seller, lessor, advertiser, real estate broker or sales-
person;

(b) A person having a physical or mental impairment that substantial-
ly limits a major life activity only as a result of the attitude of others toward
such impairment; or

(c) A person having no physical or mental impairment but who is
treated as having an impairment by a seller, lessor, advertiser, real estate
broker or salesperson, or the agent of any seller, lessor, advertiser, real
estate broker or salesperson.

(13) “Residential real estate related transaction” means any of the fol-
lowing:

(a) The making or purchasing of loans or providing other financial
assistance:

(A) For purchasing, constructing, improving, repairing or maintaining
a dwelling; or

(B) Secured by residential real estate; or

(b) The selling, brokering or appraising of residential real property.

(14) “Substantially limits” means:

(a) The impairment renders the person unable to perform a major life
activity that the average person in the general population can perform; or

(b) The impairment significantly restricts the condition, manner or
duration under which a person can perform a particular major life activity
as compared to the condition, manner or duration under which the average
person in the general population can perform the same major life activity.

(15) “To rent” includes to lease, to sublease, to let and otherwise to
grant for a consideration the right to occupy premises not owned by the
occupant.

(16) “Treatment” includes examination, evaluation, diagnosis and
therapy by a health professional within the scope of the professional’s

applicable license.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq, OL 2007 Ch. 100
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08
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839-005-0205
Prohibited Discrimination

(1) A person may not, because of race, color, religion, sex, sexual ori-
entation, national origin, marital status, disability, familial status, source of
income and other classes protected under Oregon statutes of any person:

(a) Refuse to sell, lease or rent any real property to a purchaser;

(b) Expel a purchaser from any real property;

(c) Make any distinction, discrimination or restriction against a pur-
chaser in price, terms, conditions or privileges relating to the sale, rental,
lease or occupancy of real property or in the furnishing of any facilities or
services in connection with real property;

(d) Attempt to discourage the sale, rental, lease or occupancy of any
real property to a purchaser;

(e) Publish, circulate, issue or display or cause to be published, circu-
lated, issued or displayed, any communication, notice, advertisement, or
sign of any kind whether oral, written or electronic, relating to the sale,
rental or leasing of real property that indicates any preference, limitation,
specification or unlawful discrimination based on race, color, religion, sex,
sexual orientation, national origin, marital status, disability, familial status,
source of income and other classes protected under Oregon statutes;

(f) Assist, induce, incite or coerce another person to commit an act or
engage in a practice that violates ORS 659A.145, 659A.421, Federal
Housing Law or these rules;

(g) Coerce, intimidate, threaten or interfere with any person in the
exercise or enjoyment of, or on account of having exercised or enjoyed, or
on account of having aided or encouraged any other person in the exercise
or enjoyment of, any right granted or protected by ORS 659A.145,
659A.421, federal housing law or these rules;

(h) Deny access to, or membership or participation in, any multiple
listing service, real estate broker’s organization or other service, organiza-
tion or facility relating to the business of selling or renting dwellings, or
discriminate against any person in the terms or conditions of the access,
membership or participation;

(i) Represent to a person that a dwelling is not available for inspec-
tion, sale, rental or lease when the dwelling in fact is available for inspec-
tion, sale, rental or lease;

(j) Otherwise make unavailable or deny a dwelling to a person.

(2) A person whose business includes engaging in residential real
estate related transactions may not discriminate against any person in mak-
ing a transaction available, or in the terms or conditions of the transaction,
because of race, color, religion, sex, sexual orientation, national origin,
marital status, disability, familial status, source of income and other class-
es protected under Oregon statutes.

(3) A real estate licensee may not accept or retain a listing of real
property for sale, lease or rental with an understanding that a purchaser may
be discriminated against with respect to the sale, rental or lease thereof
because of race, color, religion, sex, sexual orientation, national origin,
marital status, disability, familial status, source of income and other class-
es protected under Oregon statutes.

(4) A person may not, for profit, induce or attempt to induce any other
person to sell or rent any dwelling by representations regarding the entry or
prospective entry into the neighborhood of a person or persons of a partic-
ular race, color, religion, sex, sexual orientation, national origin, marital
status, disability, familial status, source of income and other classes pro-
tected under Oregon statutes.

(5) For purposes of OAR 839-005-0205 subsections (1) to (4),
“source of income” does not include federal rent subsidy payments under
42 U.S.C. 14371, income from specific occupations or income derived in an

illegal manner.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

839-005-0220
Disabled Persons

(1) Persons protected from discrimination on the basis of disability in
real property transactions include any disabled person associated with a
purchaser.

(2) In addition to the prohibitions in OAR 839-005-0205, discrimina-
tion in real property transactions based on a person’s disability includes, but
is not limited to:

(a) Refusing to permit, at the expense of the disabled person, reason-
able modifications of existing premises occupied or to be occupied by such
person if such modifications may be necessary to afford such person full
enjoyment of the premises, except that, in the case of rental, the landlord
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may, where it is reasonable to do so, condition permission for modification
on the renter agreeing to restore the interior of the premises to the condition
that existed before the modification, reasonable wear and tear excepted;

(A) In the case of a rental, a disabled renter is only required to restore
the interior premises to the condition that existed before the modification
when the landlord required restoration as a condition to granting the dis-
abled renter’s reasonable modification request.

(b) Refusing to make reasonable accommodations in rules, policies,
practices or services when such accommodations may be necessary to
afford a disabled person equal opportunity to use and enjoy a dwelling and;

(c) Failure to design and construct a covered multifamily dwelling as
required by the Fair Housing Act (42 U.S.C. 3601 et seq.).

(3) Just Cause. A lessor or agent may engage in conduct otherwise
prohibited by ORS 659A.145 when:

(a) A disabled person’s leasing or rental of the subject property would
constitute a direct threat to the health or safety of other individuals or would
result in substantial physical damage to the property of others; and

(b) No reasonable accommodation is possible that would eliminate or
acceptably minimize the risk to health and safety.

(4) A lessor or agent must allow alterations of existing premises if the
premises are occupied by or to be occupied by a disabled person, and the
disabled person pays for the alterations, as provided in OAR 839-005-
0220(2).

(5) There is no just cause for discrimination on the basis of perceived
disability.

(6) Receipt or alleged receipt of treatment for a mental disorder does
not constitute evidence of an individual’s inability to acquire, rent or main-
tain property.

(7) In the sale, lease or rental of real estate, a person may not disclose
to any person that an occupant or owner of real property has or died from

human immunodeficiency virus or acquired immune deficiency syndrome.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2008.

Adm. Order No.: BLI 8-2008

Filed with Sec. of State: 3-31-2008

Certified to be Effective: 4-1-08

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1, 2008.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2008, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1, 2008, and the effec-
tive dates of the applicable special wage determination and rates amend-
ments:

(a) Marine Rates for Public Works Contracts in Oregon (effective
October 4, 2006).

(b) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
December 21, 2007).

(¢) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
January 4, 2008).

(d) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
February 15, 2008).
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(e) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
March 7, 2008).

(f) Amendment to Oregon Determination 2008-01 (effective April 1,
2008).

(g) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
April 1, 2008).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2008, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene,
Medford, Portland and Salem and are listed in the blue pages of the phone
book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon
97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C.815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.

ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI

9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,

f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-

00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI

1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.

ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI

14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,

f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02

cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-

14-03; BLI 3-2003, . & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,

£.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,

cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-

04; BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;

Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-

29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,

cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cet. ef.

1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-

2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, .f & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-

06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-

11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI

29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-

28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-

19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-

06; BLI 45-2006, . 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI

6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-

07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07;

BLI 12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007,

f. 6-27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07,

cert. ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef.

8-8-07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-

2007, f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, £. 9-19-07, cert. ef. 9-20-07; BLI 26-2007,

f. 9-25-07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-

07 cert. ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07,

cert. ef. 1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-

2008, f. & cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert.

ef. 4-1-08

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2008.

Adm. Order No.: BLI 9-2008

Filed with Sec. of State: 4-14-2008

Certified to be Effective: 4-14-08

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1, 2008.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination
(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2008, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1, 2008, and the effec-
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tive dates of the applicable special wage determination and rates amend-
ments:

(a) Marine Rates for Public Works Contracts in Oregon (effective
October 4, 2006).

(b) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
December 21, 2007).

(¢) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
January 4, 2008).

(d) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
February 15, 2008).

(e) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
March 7, 2008).

(f) Amendment to Oregon Determination 2008-01 (effective April 1,
2008).

(g) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
April 1, 2008).

(h) Amendments/Corrections to January 1, 2008 PWR Rates for
Public Works Contracts in Oregon subject to BOTH State PWR Law and
federal Davis-Bacon Act (reflecting changes to Davis-Bacon rates effective
April 4, 2008).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2008, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene,
Medford, Portland and Salem and are listed in the blue pages of the phone
book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon
97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C.815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.

ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI

9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,

f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-

00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI

12001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.

ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI

14-2001, . 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,

f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02

cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-

14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,

£.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,

cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-

04; BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;

Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-

29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,

cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, . 1-24-06, cert. ef.

1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-

2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, .f & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-

06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-

11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI

29-2006, . 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-

28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-

19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-

06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI

6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-

07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07;

BLI 12-2007, f. & cett. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007,

f. 6-27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07,

cert. ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef.

8-8-07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-

2007, £. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007,

f.9-25-07 cert. ef. 9-26-07; BLI 27-2007, . 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-

07 cert. ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07,

cert. ef. 1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-

2008, f. & cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert.

ef. 4-1-08; BLI 9-2008, f. & cert. ef. 4-14-08
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Construction Contractors Board
Chapter 812

Rule Caption: Modifying requirements for license application
information—corporate officer identifiers.

Adm. Order No.: CCB 6-2008

Filed with Sec. of State: 3-24-2008

Certified to be Effective: 3-24-08

Notice Publication Date: 3-1-2008

Rules Amended: §12-003-0260

Subject: OAR 812-003-0260(1)(c)(E) is amended to exempt
small-, mid-, large- and mega-cap companies from the requirement
that they provide identifiers for their many corporate officers.
Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-003-0260
Application for New License

(1) Each entity must complete an application form prescribed by the
agency. Information provided on the form must include, but not be limited
to:

(a) Name of business entity, all additional business names, including
assumed business names, under which business as a contractor is conduct-
ed, and Corporation Division registry numbers (if applicable);

(b) Mailing and location address of the business entity;

(c) Legal name, date of birth and driver license number of:

(A) The owner of a sole proprietorship;

(B) All partners of a general partnership or limited liability partner-
ship;

(C) All joint venturers of a joint venture;

(D) All general partners of a limited partnership;

(E) For corporations with a market capitalization of less than $300
million, all corporate officers of a corporation;

(F) All trustees of a trust;

(G) The manager and all members of a manager-managed limited lia-
bility company, and, if one or more of the members is a partnership, limit-
ed liability partnership, joint venture, limited partnership, corporation, trust
or limited liability company, the general partners, venturers, corporate offi-
cers, trustees, managers or members of the entity that is a member of the
limited liability company that is the subject of this paragraph;

(H) All members of a member-managed limited liability company,
and, if one or more of the members is a partnership, limited liability part-
nership, joint venture, limited partnership, corporation, trust or limited lia-
bility company, the general partners, venturers, corporate officers, trustees,
managers or members of the entity that is a member of the limited liability
company that is the subject of this paragraph; or

(I) The responsible managing individual designated by the applicant.

(d) Social security number of the owner of a sole proprietorship or
partners, if partners are human beings, in a general partnership;

(e) Class of independent contractor license and employer account
numbers as required under OAR 812-003-0250;

(f) License endorsement sought, as provided for under OAR 812-003-
0131;

(g) The identification number of the responsible managing individual
who has completed the education and passed the examination required
under ORS 701.122 or is otherwise exempt under Division 6 of these rules;

(h) The Standard Industrial Classification (SIC) numbers of the main
construction activities of the entity;

(i) Names and certification numbers of all certified home inspectors if
the entity will do work as a home inspector under ORS 701.350;

(j) For each person described in subsection (1)(c) of this section, the
following information if related to construction activities:

(A) If unsatisfied on the date of application, a copy of a final judg-
ment by a court in any state entered within five years preceding the appli-
cation date that requires the person to pay money to another person or to a
public body;

(B) If unsatisfied on the date of application, a copy of a final order by
an administrative agency in any state issued within five years preceding the
application date that requires the person to pay money to another person or
public body;

(C) If pending on the date of application, a copy of a court complaint
filed in any state that alleges that the person owes money to another person
or public body; or

(D) If pending on the date of application, a copy of an administrative
notice of action issued in any state that alleges that the person owes money
to another person or public body.

Oregon Bulletin

72

(k) For each person described in subsection (1)(c) of this section, the
following information if related to construction activities;

(A) A copy of a judgment of conviction for a crime listed in ORS
701.098(1)(h), entered within five years preceding the application date; or

(B) A copy of an indictment for a crime listed in ORS 701.098(1)(h),
entered within five years preceding the application date.

(C) In addition to documents required in paragraphs (1)(k) (A) and
(B) of this section, copies of police reports, parole or probation reports indi-
cating parole or probation officer’s name and phone number, and letters of
reference.

(1) Independent contractor certification statement and a signed
acknowledgment that if the licensee qualifies as an independent contractor
the licensee understands that the licensee and any heirs of the licensee will
not qualify for workers’ compensation or unemployment compensation
unless specific arrangements have been made for the licensee’s insurance
coverage and that the licensee’s election to be an independent contractor is
voluntary and is not a condition of any contract entered into by the licens-
ee;

(m) Signature of owner, partner, joint venturer, corporate officer,
member or trustee, signifying that the information provided in the applica-
tion is true and correct; and

(2) A complete license application includes but is not limited to:

(a) A completed application form as provided in section (1) of this
rule;

(b) The new application license fee as required under OAR 812-003-
0140

(c) A properly executed bond, letter of credit or assignment of savings
as required under OAR 812-003-0152, 812-003-0153, or 812-003-0155;
and

(d) The certification of insurance coverage as required under OAR
812-003-0200.

(3) The agency may return an incomplete license application to the
applicant with an explanation of the deficiencies.

(4) All entities listed in section (1) of this rule that are otherwise
required to be registered with the Oregon Corporation Division must be
registered with the Oregon Corporation Division and be active and in good
standing. All assumed business names used by persons or entities listed in
section (1) of this rule must be registered with the Oregon Corporation
Division as the assumed business name of the person or entity using that

name.
Stat. Auth.: ORS 670.310, 701.235
Stats. Implemented: ORS 25.270, 25.785, 25.990, 701.035, 701.050, 701.056, 701.068,
701.073, 701.081, 701.088, 701.122
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-2006,
f. 5-25-06, cert. ef. 6-1-06; CCB 8-2006, f. & cert. ef. 9-5-06; CCB 15-2006, f. 12-12-06,
cert. ef. 1-1-07; CCB 6-2007, f. 8-29-07, cert. ef. 9-1-07; CCB 7-2007, f. 12-13-07, cert. ef.
1-1-08; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2008, f. & cert .ef. 3-24-08

Department of Administrative Services
Chapter 125

Rule Caption: Rules for Statewide Facility Planning Process.
Adm. Order No.: DAS 3-2008(Temp)

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08 thru 10-12-08

Notice Publication Date:

Rules Adopted: 125-125-0500, 125-125-0600

Rules Amended: 125-125-0050, 125-125-0100, 125-125-0150, 125-
125-0250, 125-125-0300, 125-125-0350, 125-125-0400

Subject: These rules provide a process for developing, planning and
evaluating projects engaged in capitol construction or improvement
including those covered by the Capitol Mall Area Plan. Amendments
are primarily housekeeping changes to improve clarity and update
references. OAR 125-125-0500 adopts the Area Plan Review, Adop-
tion, Amendment and Repeal Process. OAR 125-125-0600 adopts
the rules for obtaining copies of records.

Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

125-125-0050
Purpose, Application, and Authority

These rules are adopted under ORS 276.227. They set forth the
statewide facility planning process for state agencies and the duties of the
Board, which assists the Department with the planning process. State agen-
cies other than institutions of higher education are required to provide
information about their facilities and projects to the Department.
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Additionally, they implement a planning and review process for facilities

and projects within the area described in ORS 276.028.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-2006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0100
Definitions

As used in these rules, the following terms have the meanings indi-
cated, unless the context requires otherwise:

(1) “Area Plan” means a plan for development in one of the specified
geographical areas described in ORS 276.028.

(2) “Biennial Leasing Plan” means a summary of all continuing leas-
es or changes in leasing activity proposed for the coming biennium. This
will summarize agency leasing activities or requests and provide a context
for individual leasing plans.

(3) “Board” means the Capital Projects Advisory Board appointed
under ORS 276.227(3), which is advisory to the Director of the
Department.

(4) “Building Maintenance Plan” means a plan to be completed by an
agency that owns a building valued at $1 million or greater.

(5) “Committee” means the Capitol Mall Project Review Committee,
which reviews projects on the Capitol Mall for compliance with the Capitol
Mall Area Plan standards and policy.

(6) “Department” means the Department of Administrative Services.

(7) “Director” means the Director of the Department of
Administrative Services.

(8) “Leasing Project Plan” means a proposed new lease, business case
and cost benefit analysis completed by state agencies that lease or plan to
lease a site with 10,000 or more square feet of conditioned space for a term
of ten years or more.

(9) “Construction Project Plan” means a plan to be completed for each
major capital construction project of $500,000 or more that a state agency
is anticipating within the next three biennia which is either new construc-
tion or adds area to an existing facility.

(10) “Space Needs Plan” means a plan to be completed by state agen-
cies that own or plan to build or buy a building with 10,000 or more square
feet; lease or plan to lease a site with 10,000 or more square feet of condi-
tioned space for a term of ten years or more; plan to seek any legislative or
Emergency Board approval for a major construction, acquisition or leasing
project; or plan to seek planning funds for a project that is anticipated to
cost more than $500,000 over the next three biennia. The Space Needs Plan
includes the Biennial Leasing Plan.

(11) “Statewide Program” means a program of the Facilities Division
of the Department of Administrative Services that implements OAR 125-

125-0050 to 125-125-0600.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-20006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0150
Statewide Facility Planning Process

(1) The statewide facility planning process provides a means of eval-
uating if state facilities are planned, financed, acquired, constructed, man-
aged, and maintained in a manner that maximizes and protects this invest-
ment.

(2) The described budget review process program does not apply to
institutions of higher education, community colleges, Oregon Health
Sciences University, SAIF Corporation, Lottery, Secretary of State,
Treasurer’s Office, or to the Legislative or Judicial branches.

(3) The Department shall implement and maintain a planning process.
This process shall coordinate state facilities’ data, standards, maintenance
planning, leasing planning, capital project planning, Salem Area Projects
planning and Capitol Mall Area Projects Planning. The Department shall
use the Board to assist in the review of agency plans and other associated
documents and to advise the Director.

(4) The Statewide Facilities Program shall develop the State Facilities
Planning Process Manual. The manual shall provide definitions, examples,
and detailed descriptions of required reports to aid agencies in supplying
information to the Statewide Program. The manual shall be reviewed bien-
nially before the budget process begins and updated, if needed.

(5) Following the guidelines contained in the State Facilities Planning
Process Manual, Agencies shall submit a State Facility Plan through the
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statewide facilities coordinator if it meets one or more of the following cri-
teria:

(a) The agency owns buildings or plans to build or buy a building of
10,000 or more square feet;

(b) The agency plans a major re-organization;

(c) The agency proposes to enter into a lease of 10,000 or more square
feet of conditioned space for a period of ten years or more;

(d) The agency proposes to request a budget to construct a major cap-
ital project;

(e) The agency plans to seek a legislative or Emergency Board
approval for a major construction or acquisition project;

(f) The agency plans to seek planning funds for a major construction
or acquisition project for which the total cost will be $500,000 or more.

(6) To best coordinate and distribute the facilities data, the Statewide
Program shall maintain a State Facility Inventory. The inventory shall be a
database of state agency facilities covered under this rule and valued over
$1 million, which shall be updated biennially by agencies. The inventory
shall include basic information on these buildings, such as the age, roof
replacement schedule, deferred maintenance plan, etc. The data shall be
used to make effective decisions on capital projects, space needs, and main-

tenance of the buildings.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-2006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0250
Procedure for Submitting Reports for Review

(1) Each state agency shall report to the Board by July 31 of even-
numbered years long-range facility plans and funding strategies that reflect
changes in technology and priorities. The reports shall include a Space
Needs Plan (including the Biennial Leasing Plan), a Construction or Lease
Project Plan, and a Building Maintenance Needs Plan, if applicable.

(2) The Board shall review the information submitted and presented
under section (1) of this rule and make recommendations to the Director by
September 1 of even-number years related to long-range plans, the condi-
tion of facilities, maintenance schedules, funding strategies and options for
new facilities.

(3) The statewide facilities coordinator shall request updated plans
from agencies biennially and establish a submittal schedule. This schedule
shall include the report due dates and presentation date for each agency to
appear before the Board.

(4) The Agency shall provide one electronic copy to the statewide
facilities coordinator no later than the due date stated for the agency on the
CPAB Reporting schedule.

(5) If an Agency has project(s) that require review under OAR 125-
125-0350 Salem Area Project Review, then a supplemental listing and
description of those projects should be prepared and submitted with the
other required materials.

(6) The statewide facilities coordinator will provide a substantive
analysis of the plans, including review for completeness and responsive-
ness to issues and provide the information to the Board. The coordinator

may return a list of questions to the agency or recommended changes.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-2006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0300
Procedure for Board Review

(1) Following review of the information by the Department, the
agency shall present its plans before the Board, for the purpose of deter-
mining if the projects are compatible with the criteria established in the
State Facilities Planning Process Manual. The Board may pose further
questions to the agency or determine if additional action is required and
postpone acceptance or comment on the plans.

(2) In order to grant acceptance or favorable comment on the plans,
the Board must find the project is compatible with the criteria listed in the
State Facilities Planning Process Manual and the Budget Instructions.

(3) No agency subject to this rule shall seek Legislative or Emergency
Board approval of projects meeting the criteria of 125-125-0150 without
first having obtained review of the project by the Board.

(4) The Board shall accept the report after consideration of agency
submissions, testimony, and public testimony, if any. Their comments shall
be kept in the formal meeting minutes and provided to the Director and
budget analysts for inclusion in the agency’s budget package.
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Stat. Auth.: ORS 276.227

Stats. Implemented:

Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-2006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0350
Salem Area Project Review

(1) The Department shall conduct a special review process for proj-
ects on state-owned property, located within the boundaries of the city of
Salem.

(2) This review process applies to any state officer, board, commis-
sion or department authorized by law to engage in capital construction or
improvement projects in the areas described by ORS 276.028.

(3) The Department shall use the Board to assist with this review for
major projects or those requiring public input. Reviews will be based upon
the development standards and policies contained in the Area Plans previ-
ously developed by the Capitol Planning Commission or as modified by the
Department after review by the Board.

(4) Area Plans cover the following state properties: Capitol Mall
Area; Airport Road Area; Hillcrest Area; Southeast Salem Area (formerly
known as Oregon State Corrections Area); State Fair and Exposition Center
Area; Oregon State Hospital and Penitentiary Properties Area; Oregon
School for the Blind Area; and, Oregon School for the Deaf Area.

(5) For the purposes of the review required under this section, project
means expenditures for capital construction or for capital improvement. A
project does not include the following:

(a) Interior remodeling that does not substantially change the existing
use of space to another use (e.g., office space, or space used by the public);

(b) Repair or maintenance that does not substantially change the
existing use of space, that does not add additional square footage to a build-
ing, and that does not change exterior building design;

(c) Individual plantings within an established landscape plan that do
not alter the overall plan concept.

(6) A minor improvement to the building or grounds means an
improvement that does not fall within the exceptions under OAR 125-125-
0350 and impacts the appearance of the building grounds or exterior.

(7) A major improvement to the building or grounds, addition, or new
construction means a total rework of the building exterior or landscaping,
an addition to the building, or construction of a new building.

(8) No state agency may expend funds for any project subject to the
requirements of this section unless the project has been reviewed and
approved through the described review process. An agency is not preclud-
ed by this rule from collecting management data for the preparation of a
project proposal.

(9) An agency seeking project review will submit a written request to
the Statewide Facilities Program not less than 21 days before the next
scheduled meeting of the Board. The Department shall provide a standard
form for agencies to use to request project review. The Department may
waive the notification period for good cause. The requesting agency shall
provide 10 copies of materials submitted.

(10) Projects for minor improvements to the building or grounds shall
include:

(a) A completed project application form;

(b) A written description of the project;

(c) Site, architectural, and landscaping plans (if applicable) for the
project;

(d) Sufficient information to demonstrate compliance with the appli-
cable Area Plan; and

(e) Sufficient information to demonstrate compliance with local zon-
ing and other applicable standards.

(11) Projects for major improvements to buildings or grounds, addi-
tions, or new construction shall include an initial submittal including:

(a) A completed project application form;

(b) A written description of the project;

(c) Preliminary site, architectural, and landscaping plans (if applica-
ble) for the project;

(d) A description of the process planned to be used to ensure compli-
ance with the Area Plan and local zoning and other applicable standards;
and

(e) A description of any planned meetings with neighborhood groups
or other interested members of the public.

(12) Once the design of the major project is completed, the state
agency shall make a final project submittal, which shall include:

(a) Site, architectural, and landscaping plans (if applicable) at a
design development stage or later;

Oregon Bulletin

74

(b) Sufficient information to demonstrate compliance with the appli-
cable Area Plan;

(c) Sufficient information to demonstrate compliance with local zon-
ing and other applicable standards; and

(d) A record of meetings with neighborhood groups or other interest-
ed members of the public.

(13) For new construction projects, facility siting review will be
required before starting design and making the required submittals under
OAR 125-125-0350(11). For siting review, the following shall be provided:

(a) A completed site need and description form;

(b) A written description of the proposed improvements that will be
constructed;

(c) A vicinity map showing the proposed site and its proximity to
major streets and surrounding functions;

(d) A topographic map of the proposed site indicating the boundaries
for proposed improvements, prominent features, surrounding buildings,
and other related information to provide a context for the project;

(e) Preliminary information about whether sewer, water, streets, and
other infrastructure is available to service the proposed use;

(f) A preliminary assessment of any wetland, flood plain, environ-
mental, or archeological issues on the site and whether development would
likely impact them;

(g) Sufficient information to demonstrate compliance with local zon-
ing, comprehensive plan, and other related land use standards.

(h) If the proposed site is on state-owned property, sufficient infor-
mation to demonstrate that the proposed use is in compliance with the
applicable Area Plan; and

(1) If the proposed site is to be acquired, an assessment of what state-
owned properties were considered and why none were acceptable, plus
information required by the Facility Siting Policy 125-6-115.

(14) If the project is within the areas included in the Capitol Mall Area
Plan, the required submittals shall also include the conclusions from the
Capitol Mall Project Review Committee according to the requirements of
OAR 125-125-0450.

(15) The Board shall review the material submitted by the agency and
acknowledge if the applicable requirements were met. The Board shall also
provide an opportunity for interested members of the public to comment
about the project’s compliance with the Area Plan. The Board will then pass

the record of the project review to the agency and the Director.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-2006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0400
Area Plan Update Responsibilities

(1) Each agency owning property in the Salem area shall be responsi-
ble for helping maintain an Area Plan for property it owns.

(2) The Department shall develop a standard template for Area Plans,
which shall structure any modifications to existing plans and include con-
tent areas specified under OAR 110-010-0034. The Department shall also
develop and maintain a coordination plan that addresses the interrelation-
ship among the different Area Plans and the state’s presence in the City of
Salem.

(3) The Department shall develop and maintain a review schedule for
the Area Plans and a process for coordinating any required changes with the
affected agencies and the City of Salem. If outside assistance is required to
update the plan, it shall be at the expense of the property owning agency or
agencies.

(4) The review schedule shall result in each Area Plan being reviewed
before the Board at least once every five years and updated as may be
required. At the time of the review, the Board shall provide an opportunity

for public comment on any proposed revisions to the plan.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 1-2004(Temp), f. & cert. ef. 3-5-04 thru 9-1-04; DAS 3-2004, f. 7-15-04, cert. ef.
9-1-04; DAS 3-20006, f. & cert. ef. 3-15-06; DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru
10-12-08

125-125-0500
Area Plan Review, Adoption, Amendment, and Repeal Process

(1) The Capital Projects Advisory Board (CPAB) will hold at least
one public hearing pursuant to ORS 183.360 to review the draft area plan
prior to forwarding its recommendations to the DAS Director.

(a) Public hearing notice will be provided at least 20 days preceding
the hearing by placing notice in a local newspaper of general circulation.
Additional notice may be provided to known stakeholders and anyone who
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requests it in writing by whatever method the Department deems necessary
or desirable.

(b) A recommendation for approval requires the affirmative vote of
not less than a majority of the total membership of the Board.

(c) The Board may recommend approval, conditional approval, or
substantial revision. This recommendation will be forwarded to the DAS
Director, along with statements from DAS staff and the landowning agen-
cies indicating agreement or disagreement with the area plan and with the
CPAB recommendation.

(d) Once the hearing(s) have been completed, the DAS Director will
approve, conditionally approve, or deny the area plan. Any conditions of
approval should be made an integral part of the area plan prior to its adop-
tion. If the plan is to be approved with a substantial modification not pre-
viously considered by the CPAB, the plan must be referred back to the
Board for their reconsideration and recommendation.

(2) Adoption Adoption of an area plan is accomplished by
Administrative Rule, following the accepted Permanent Rulemaking
Process. Rulemaking hearings regarding area plan adoptions will be held
by the CPAB. Adoptions are listed under Oregon Administrative Rules,
Chapter 110.

(3) Amendment and Repeal An area plan is repealed in the same man-
ner that it is amended, by Administrative Rule. Similar to the adoption, the

CPAB must hold at least one public hearing prior to taking action.
Stat. Auth.: ORS 276.227
Stats. Implemented:
Hist.: DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

125-125-0600
Copies of Records

(1) Copies of tape recordings of CPAB proceedings, when available,
may be purchased at a cost of $10 per tape cassette. The person or agency
requesting copies must identify the date of the proceeding. Copies will be
available only for the entire proceeding; copies of specified portions of pro-
ceedings will not be available for purchase.

(2) Copies of printed records reproduced by the CPAB, when avail-
able, may be purchased at a cost of ten cents per page/side for the first five
pages/sides and four cents per page/side for additional pages/sides. Copies
of records larger than 8-1/2” x 147, when available, may be purchased at

the actual cost incurred by the Department in making such copies available.
Stat. Auth.: ORS 183, 276
Stats. Implemented:
Hist.: DAS 3-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

Department of Administrative Services,
Capitol Planning Commission
Chapter 110

Rule Caption: Rules for Area Plan Development standards.

Adm. Order No.: CPC 1-2008(Temp)

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08 thru 10-12-08

Notice Publication Date:

Rules Adopted: 110-010-0034, 110-010-0039

Rules Amended: 110-010-0030

Rules Suspended: 110-010-0035, 110-010-0040, 110-010-0045,
110-010-0050, 110-010-0055, 110-010-0060

Subject: The rule amendment relates to the revision of the Devel-
opment Standards adopted by the Capitol Planning Commission and
last updated in 1988. The rule revises the current Area Plan Devel-
opment Standards formerly known as the Development Standards
affecting future development and uses in the Salem Area.

Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

110-010-0030
Definitions

As used in OAR Chapter 110, the following terms have the meanings
indicated, unless the context requires otherwise:

(1) “Agency” means any state officer, board, commission or depart-
ment, or any division thereof, authorized by law to engage in capital con-
struction or improvement projects in the areas described by ORS 276.028.

(2) “Area Plan” means a plan setting policies and standards to guide
development of a specific geographical area within the city of Salem.

(3) “CPAB” means the Capital Projects Advisory Board.

(4) “DAS Director” means the Director of the Department of
Administrative Services or his/her designee.

Oregon Bulletin

75

(5) “Department” means the Department of Administrative Services.

(6) “Project” means expenditures for capital construction or for capital
improvement and adoption or approval of area plans in the area described by
ORS 276.028, and within the following limitations:

(a) Capital Construction includes expenditures related to construction
or remodeling of physical facilities with a project cost of $500,000 or more;

(b) Capital Improvement includes expenditures related to construction
or remodeling of physical facilities with a project cost of more than $5,000,
but less than $500,000;

(c) A project does not include:

(A) Interior remodeling that does not substantially change the existing
use of space to another use (e.g., office space, or space used by the public);

(B) Repair or maintenance which does not substantially change the
existing use of space, which does not add additional square footage to a build-
ing, and which does not change exterior building design;

(C) Individual plantings within an established landscape plan that do
not alter the overall plan concept.

(7) Notwithstanding the provisions of subsection (6)(c) of this rule, cap-
ital improvement or capital construction which includes interior remodeling
or repair for the purpose of converting an existing use to a use relating to the
housing of Correctional or Forensic Psychiatric Inmates shall be a “project”
and shall require DAS Director review and approval.

Stat. Auth.: ORS 183, 197 & 276

Stats. Implemented:

Hist.: CPC 5-1981, f. & ef. 12-1-81; CPC 1-1983, f. & ef. 11-29-83; COC 2-1988, f. & cett. ef.

6-23-88; CPC 1-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-010-0034
Development Standards Contained in Area Plans

Development standards applicable to new projects specific to each
area plan shall be included in the area plans, while development standards
common to all properties subject to area plans shall be included within the
Salem Area Coordination Plan. Development standards shall address, but
not be limited to:

(1) Setback requirements;

(2) Height, bulk, and lot coverage limitations;

(3) Landscaping requirements; and

(4) Requirements for the protection of the surrounding community

environment.
Stat. Auth.: ORS 276.098
Stats. Implemented:
Hist.: CPC 1-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-010-0035
Agency Expenditures for Capitol Construction or Improvement

No state agency may expend moneys for any project unless such proj-
ect first has been approved by the Commission. An agency is not precluded
by this rule from collecting management data for the preparation of a project
proposal.

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 5-1981, f. & ef. 12-1-81; Suspended by CPC 1-2008(Temp), f. & cert. ef. 4-15-08

thru 10-12-08

110-010-0039
Criteria and Authority to Permit Divergence

The CPAB may recommend and the DAS Director may permit a
divergence from the provisions contained in the Design Standards con-
tained in the adopted Area Plan if:

(1) The property and proposed improvements are challenged by
unusual topographic, environmental, functional, or aesthetic circumstances;
or

(2) The proposed alternative achieves the purposes of the Design
Standards contained in the Area Plan as well or better than a compliant
alternative.

(3) Permitting a divergence will not, under the circumstances of the
particular case, create material adverse aesthetic, function, or health and
welfare effects on neighboring owners or others coming to or passing by the
Property.

(4) Each divergence request shall be considered solely on its own
merits; permitting of a divergence in one situation shall not change the
Design Standards contained in the Area Plan or compel the DAS Director

to permit any further divergence.
Stat. Auth.: ORS 183 & 276
Stats. Implemented:
Hist.: CPC 1-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08
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110-010-0040
Agency Reports to Commission on Proposed Projects

(1) Each state agency shall submit to the Commission by July 1 of each
even numbered year a copy of those portions of the Capitol Construction pro-
gram included in the agency’s budget report prepared pursuant to ORS
291.216, which relates to capitol construction or improvement within the area
described by ORS 276.028.

(2) The Commission shall review the information submitted under sec-
tion (1) of this rule and make recommendations to the Executive Department
by November 1 of each even-numbered year with respect to the construction
and improvement proposals. The recommendations shall be based upon con-
sistency of proposed projects with relevant area plans. Approval may be con-
ditioned upon review by the Commission of legislatively authorized projects
for consistency with area plans and development standards.

(3) No later than August 1 of each even numbered year, the
Commission shall make available at its office a copy of each agency report
received, for review and written comment by any interested person.
Comments, to be considered by the Commission, shall be received no later

than September 1 of each even numbered year.
Stat. Auth.: ORS 183 & 276
Stats. Implemented:
Hist.: CPC 5-1981, f. & ef. 12-1-81; Suspended by CPC 1-2008(Temp), f. & cert. ef. 4-15-08
thru 10-12-08

110-010-0045
Procedure for Submitting Proposed Projects for Review

(1) An agency seeking Commission review and approval of a specific
proposed project shall submit a written project approval request to the
Commission not less than 21 days before the meeting at which Commission
review is requested. The Commission may waive the 21-day notification
period for good cause shown.

(2) An agency request for Commission review of a proposed project
shall include:

(a) Architectural and landscaping plans (if appropriate) for the project;

(b) Sufficient information to demonstrate compliance with applicable
standards for development;

(c) Sufficient information to demonstrate compliance with the applica-
ble area plan;

(d) Sufficient information to demonstrate consistency of the project
with applicable statewide planning goals and applicable acknowledged
local government comprehensive plans and implementing ordinances.

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 5-1981, f. & ef. 12-1-81; CPC 1-1983, f. & ef. 11-29-83; Suspended by CPC 1-

2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-010-0050
Copies of Materials

Any initiator of a proposal or request to the Commission for action or
approval, shall provide 20 copies of the proposal or request to the
Commission. Any person or agency submitting a written statement or mate-
rial in support of or in opposition to a proposal or request before the
Commission is encouraged to provide 20 copies of the statement and/or
materials.

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 5-1981, f. & ef. 12-1-81; Suspended by CPC 1-2008(Temp), f. & cert. ef. 4-15-08

thru 10-12-08

110-010-0055
Procedure for Commission Review

(1) Following receipt of a project approval request, the Commission
shall hold a hearing for the purpose of obtaining the views of the public on
the proposed project. The hearing will not be a contested case hearing.

(2) Notice of the hearing shall be mailed to interested persons, either by
separate notice or by inclusion on the Commission’s meeting agenda, at least
ten days in advance.

(3) If upon review of a project approval request the Commission
believes that more information relating to a particular Commission standard
is required, the Commission may postpone action on the request and may
direct the requesting agency or Commission staff to provide additional infor-
mation.

(4) In order to grant approval of a project, the Commission must find
that the project is compatible with the applicable statewide planning goals
and with applicable acknowledged local government comprehensive plans
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and implementing ordinances as provided for in the Commission’s State
Agency Coordination Program which is hereby adopted by reference.

(5) In order to grant approval of a project, the Commission must find
that the project is consistent with the applicable area master plan and develop-
ment standards of the Commission unless such area plans and standards are
proposed for amendment.

(6) The Commission shall adopt written findings of fact after consider-
ation of agency submissions, public testimony, staff review, and evidence
presented, articulated or adduced, at the public hearing, addressing applica-

ble development standards and plan elements.
Stat. Auth.: ORS 183, 197 & 276
Stats. Implemented:
Hist.: CPC 5-1981, f. & ef. 12-1-81; CPC 1-1983, f. & ef. 11-29-83; CPC 2-1988, f. & cert. ef.
6-23-88; Suspended by CPC 1-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-010-0060
Copies of Records

(1) Copies of tape recordings of Commission proceedings, when avail-
able, may be purchased at a cost of $10 per tape cassette. The person or
agency requesting copies must identify the date of the proceeding. Copies
will be available only for the entire proceeding; copies of specified portions
of proceedings will not be available for purchase.

(2) Copies of printed records reproduced by the Commission, when
available, may be purchased at a cost of ten cents per page/side for the first
five page/sides and four cents per page/side for additional page sides. Copies
of records larger than 8-1/2 x 14”, when available, may be purchased at the

actual cost incurred by the Commission in making such copies available.
Stat. Auth.: ORS 183 & 276
Stats. Implemented:
Hist.: CPC 5-1981, f. & ef. 12-1-81; Suspended by CPC 1-2008(Temp), f. & cert. ef. 4-15-08
thru 10-12-08

Rule Caption: Rules for Planning and Development standards for
Southeast Salem.

Adm. Order No.: CPC 2-2008(Temp)

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08 thru 10-12-08

Notice Publication Date:

Rules Amended: 110-040-0012, 110-040-0014

Rules Suspended: 110-040-0015, 110-040-0020

Subject: The rule amendment relates to the revision of the South-
east Salem Area Plan, formerly known as the Oregon State Correc-
tions Area Plan adopted by the Capitol Planning Commission May
8, 1985. The rule revises the current Area Plan adopting a new plan
and standards affecting future development and uses in the South-
east Salem Area.

Rules Coordinator: Yvonne Hanna—(503) 378-2349, ext. 325

110-040-0012
Southeast Salem Area Plan
The Southeast Salem Area Plan, 2008 is hereby adopted by reference.
This Area Plan replaces the Oregon State Corrections Area Plan, 1985.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 183 & 276

Stats. Implemented:
Hist.: CPC 2-1985, f. & ef. 5-13-85; CPC 2-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-040-0014
Fairview/Hillcrest Area Plan
The Fairview/Hillcrest Area Plan, 1985, is hereby adopted by refer-

ence.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 183 & 276
Stats. Implemented:
Hist.: CPC 2-1985, f. & ef. 5-13-85; CPC 2-2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-040-0015
Standards for Development in the East Salem Area

(1) The following standards for development shall apply to projects
in the Oregon State Corrections Area:

(a) Set back requirements for buildings located in the Oregon State
Corrections Area are as follows:

(A) From a street — A minimum depth of 20 feet;

(B) From other buildings — As required by the Oregon State
Structural Specialty Code and Fire and Life Safety Code.
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(b) No building or other structure in the Oregon State Corrections
Area shall exceed 70 feet in height;

(¢) The maximum building coverage in the Oregon State Corrections
Area is 50 percent of land area. (Review for compliance with the City of
Salem Ordinance.);

(d) Development within the Oregon State Corrections Area shall be
landscaped in a manner protective of the surrounding community environ-
ment.

(2) The following standards for development shall apply to projects in
the Fairview/Hillcrest Area:

(a) Set back requirements for buildings located in the Fairview/
Hillcrest Area are as follows:

(A) From a street — A minimum depth of 20 feet;

(B) From other buildings — As required by the Oregon State
Structural Specialty Code and Fire and Life Safety Code.

(b) No building or other structure in the Fairview/Hillcrest Area shall
exceed 70 feet in height;

(c) The maximum building coverage in the Fairview/Hillcrest Area is
50 percent of land area (Review for compliance with City of Salem
Ordinance.);

(d) Development within the Fairview/Hillcrest Area shall be land-

scaped in a manner protective of the surrounding community environment.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 183 & 276
Stats. Implemented:
Hist.: CPC 4-1982, f. & ef. 4-6-82; CPC 2-1985, f. & ef. 5-13-85; Suspended by CPC 2-
2008(Temp), f. & cert. ef. 4-15-08 thru 10-12-08

110-040-0020
Criteria and Authority to Grant Variance

The Commission may grant the degree of variance from the provi-
sions contained in OAR 110-040-0015 imposed on a particular subject
property under this rule which is reasonably necessary to permit develop-
ment of an otherwise lawful use upon the finding that each of the follow-
ing criteria is met:

(1) There are special conditions applying to the land, buildings, or use
referred to in the application, which do not apply generally to land, build-
ings, or uses in the same area, and which create unreasonable hardships or
practical difficulties which can be most effectively relieved by a variance.
The purely economic interests of the agency shall not in itself constitute
such special conditions. The potential for economic development of the
subject property itself may, however, be considered among the factors spec-
ified in this section.

(2) Granting a variance will not be unreasonably detrimental to the
public welfare or to the property or improvements in the neighborhood of
the subject property.

(3) Granting a variance will not, under the circumstances of the par-
ticular case, unreasonably affect the health or safety of persons working,
residing or visiting in the neighborhood of the subject property.

(4) Granting a variance will be consistent with the Area Plan.

Stat. Auth.: ORS 183 & 276

Stats. Implemented:

Hist.: CPC 1-1985, f. & ef. 1-30-85; Suspended by CPC 2-2008(Temp), f. & cert. ef. 4-15-
08 thru 10-12-08

Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Establishes Oregon Educators Benefit Board’s poli-
cy for effective dates for initial employee group phase-in for
Subject Districts and Provisional Non-subject districts.

Adm. Order No.: OEBB 5-2008

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08

Notice Publication Date: 2-1-2008

Rules Adopted: 111-020-0001

Subject: Establishes Oregon Educators Benefit Board’s policy for
effective dates for initial employee group phase-in for Subject Dis-
tricts and Provisional Non-subject districts.

Rules Coordinator: Rose Mann—(503) 378-4606

111-020-0001
Initial Employee Group Phase-in

(1) Any employee group in Subject Districts or Provisional Non-sub-
ject Districts may elect to participate in benefit plans provided by the Board
beginning on October 1, 2008, October 1, 2009, or October 1, 2010, with-
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out having to meet the phase-in requirements outlined under Sections 2, 3
and 4; however:

(a) Eligible employees of a Subject District who are represented
under a collective bargaining agreement with an end date of July 1, 2007,
through June 30, 2008, must participate in benefit plans provided by the
Board beginning October 1, 2008.

(b) Eligible employees of a Subject District who are represented
under a collective bargaining agreement with an end date of July 1, 2008,
through June 30, 2009, must participate in benefit plans provided by the
Board beginning October 1, 2009.

(c) Eligible employees of a Subject District who are represented
under a collective bargaining agreement with an end date on or after July 1,
2009, must participate in benefit plans provided by the Board beginning
October 1, 2010.

(d) Eligible employees of a Subject District who are not represented
under a collective bargaining agreement must participate in benefit plans
provided by the Board consistent with the requirements governing eligible
employees of the Subject District who are represented under a collective
bargaining contract as outlined under section 1(a), (b) and (c) above. If
more than one collective bargaining contract exists in the Subject District,
the earliest collective bargaining contract end date must be applied. If no
employee group in the Subject District is represented through a collective
bargaining agreement, all eligible employees of the district must participate
in benefit plans provided by the Board beginning October 1, 2008.

(2) An employee group electing to participate in benefit plans provid-
ed by the Board under section 1 must provide notice of such election not
later than June 30, 2008, for the benefit year beginning October 1, 2008 or
May 31 of any following year in which they plan to move to the OEBB ben-
efit plans on October 1.

(3) A Provisional Non-subject District wanting to continue providing
benefit plans other than those benefit plans provided by the Board must
submit an application requesting to be excluded from the requirements of
this Section. The application must show that the premiums for the benefit
plans provided or contracted for by the district are equal or less than the
premiums for comparable benefit plans provided by the Board.
Applications must be submitted not later than May 31, 2010, and each year
that follows.

(4) Employee groups in Provisional Non-subject Districts who elect
to participate in benefit plans provided by the Board cannot return to bene-

fit plans provided or administered by an entity other than the Board.
Stat. Auth.: 2007 OL Ch. 7
Stats. Implemented: 2007 OL Ch. 7, Sec. 14 & 16 & 2008 OL Ch. 39, Sec. 9
Hist.: OEBB 2-2007(Temp), f. & cett. ef. 9-21-07 thru 3-18-08; OEBB 3-2007(Temp), f. &
cert. ef. 11-15-07 thru 3-18-08; OEBB 5-2008, f. & cert. ef. 4-1-08

Rule Caption: Establishes Oregon Educators Benefit Board’s poli-
cy for requesting members’ social security numbers for benefits
administration purposes.

Adm. Order No.: OEBB 6-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-28-08

Notice Publication Date:

Rules Adopted: 111-060-0001

Subject: Establishes Oregon Educators Benefit Board’s policy for
requesting members’ social security numbers for benefits adminis-
tration purposes.

Rules Coordinator: Rose Mann—(503) 378-4606

111-060-0001
Use of Social Security Numbers

(1) The Oregon Educators Benefit Board (OEBB) shall comply with
the requirements of Section 7of the Privacy Act of 1974 and the Oregon
Consumer Identity Theft Protection Act, ORS 646A.600 to 646A.628 when
requesting or requiring complete or partial disclosure of an eligible employ-
ee’s or family member’s, as defined in ORS 243.860(4) and (5) respective-
ly, social security number.

(2) OEBB may request voluntary disclosure and consent to use the
social security number of an eligible employee or family member for
OEBB’s internal verification and identification of enrollments or elections
for participation in benefits provided by OEBB.

(3) A request for disclosure of an employees' social security number
will notify the eligible employee or family member:

(a) Whether disclosure is mandatory or voluntary;

(b) Under what statutory or other authority the social security number
is requested;
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(c) What specific use or uses will be made of the number; and

(d) What effect, if any, refusal to provide the number or to grant con-
sent for a voluntary use as described above in (2) will have on an individ-
ual.

(4) An eligible employee’s or family member's social security number
may not be put to a voluntary use as described above in (2) unless the eli-
gible employee or family member has granted consent for that use. If, after
having provided notice and received consent to use an eligible employee’s
or family member's social security number for specified purposes, OEBB
wishes to use the social security number for additional purposes not includ-
ed in the original notice and consent, OEBB must provide the eligible
employee or family member notice and receive the eligible employee’s or
family member’s consent to use the number for those additional purposes.

(5) An eligible employee’s or family member's refusal to permit vol-
untary use of his or her social security number will not be used as a basis
to deny the eligible employee or family member a right, benefit, or privi-
lege provided by law.

(6) OEBB will develop and provide a disclosure and consent form for

requesting social security numbers.
Stat. Auth.: ORS 243.864
Stats. Implemented:
Hist.: OEBB 6-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

Rule Caption: Establishes Oregon Educators benefit Board’s poli-
cy for the continuation of group medical and dental coverage.
Adm. Order No.: OEBB 7-2008

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08

Notice Publication Date: 2-1-2008

Rules Adopted: 111-050-0010, 111-050-0015, 111-050-0001
Subject: Establishes Oregon Educators benefit Board’s policy for the
continuation of group medical and dental coverage.

Rules Coordinator: Rose Mann—(503) 378-4606

111-050-0001

Continuation of Group Medical and Dental Insurance Coverage
Under The Consolidated Omnibus Budget Reconciliation Act
(COBRA)

COBRA allows an eligible individual losing group health plan cover-
age due to a qualifying event to continue their coverage for a limited time
on a self-pay basis.

(1) OEBB will issue or cause the issuance of an initial COBRA notice
explaining the right to continue medical and dental insurance plans to all
newly eligible employees and individuals.

(a) The notice must be mailed to the eligible employee’s known
address immediately following enrollment in OEBB medical or dental
insurance plans. The notice must include all known

eligible individuals residing at the address. Known eligible individu-
als residing separately from the eligible employee must be mailed a sepa-
rate notice at their known address.

(b) The initial COBRA notice must be mailed to individuals becom-
ing newly eligible due to marriage or the formation of a domestic partner-
ship.

(2) A COBRA triggering event must cause the loss of benefit cover-
age. COBRA triggering events include:

(a) An involuntary reduction in hours or layoff;

(b) A strike or lockout;

(c) The beginning of an unpaid leave of absence;

(d) The termination of employment;

(e) Retirement;

(f) A dependent child no longer satisfying eligibility requirements;

(g) The loss of employer-sponsored group coverage for dependents
due to Medicare eligibility;

(h) A divorce or termination of a domestic partnership; and

(i) The death of the employee.

(3) All individuals losing eligibility due to a triggering event must
receive a COBRA continuation notice.

(4) An eligible employee or dependent has 60 days from the receipt of
the COBRA notice to activate their COBRA rights of continuation. OEBB-
sponsored insurance coverage must be continuous through COBRA imple-
mentation.

(5) Generally, medical plans may be continued under COBRA provi-
sions for the following basic maximum coverage periods:

(a) 18 months after the date of the triggering events specified in sec-
tion 2(a)—(e) above; or
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(b) 36 months after the date of the triggering events specified in sec-
tion 2(f)—(i) above.

(6) An eligible employee’s spouse or domestic partner who is 55 years
of age or older and who loses benefit coverage due to events specified in
section 2(h) and (i) above, may continue OEBB medical insurance cover-
age for themselves and their dependent children beyond the general 36-
month COBRA continuation period. An eligible individual may continue
their OEBB medical insurance coverage until they are entitled to Medicare,
are covered under another group medical insurance plan or otherwise lose
eligibility.

(7) An eligible individual continuing OEBB medical insurance cover-
age only or medical and dental insurance coverage under COBRA provi-
sions has the same rights as active eligible employees for making changes

midyear and during the open enrollment period.
Stat. Auth.: ch. 7, OL 2007
Stats. Implemented: ORS 659A.060 - 659A.069, 743.600 - 743.602, sec. 1(4)(a)(B), ch. 7,
OL 2007 & sec. 4(7), ch. 7, OL 2007
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 7-2008, f. & cert. ef.
4-15-08

111-050-0010
Eligibility for Retiree Medical and Dental Insurance Coverage

An eligible retired employee and their eligible dependents enrolled in
an OEBB benefit plan or district benefit plan for active employees may
continue participation in any OEBB retiree medical and dental insurance
plan or plans available to his or her Employee Group until becoming eligi-
ble for Medicare. Insurance coverage under the OEBB or district active
benefit plans, as an employee or as a dependent of an employee, and retiree
benefit plans must be continuous.

(1) A retired employee must be:

(a) Receiving a service or disability retirement allowance or pension
under the Public Employees Retirement System (PERS) or under any other
retirement or disability benefit plan or system offered by an OEBB partici-
pating organization for its employees;

(b) Eligible to receive a service retirement allowance under PERS and
has reached earliest retirement age under ORS Chapter 238;

(c) Eligible to receive a pension under ORS 238A.100 to 238A.245
and has reached earliest retirement age as described in ORS 238A.165; or

(d) Eligible to receive a service retirement allowance or pension
under another retirement benefit plan or system offered by an OEBB par-
ticipating organization and has reached earliest retirement age under the
plan or system.

(2) A retired eligible employee may elect insurance coverage for
themselves only or may elect to cover any eligible dependents covered by
the employee’s active plan immediately prior to the retirement.

(3) A former eligible employee who elects COBRA and later becomes
eligible as a retired employee will have the right to transfer the COBRA
medical and dental insurance coverage to the OEBB retiree benefit plans at
any time during COBRA or within 30 days of the COBRA end date.
Insurance coverage under the OEBB active, COBRA and retiree benefit

plans must be continuous.
Stat. Auth.: ch. 7, OL 2007
Stats. Implemented: ORS 659A.060 - 659A.069, 743.600 - 743.602, sec. 1(4)(a)(B), ch. 7,
OL 2007 & sec. 4(7), ch. 7, OL 2007
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 7-2008, f. & cert. ef.
4-15-08

111-050-0015
Retirees Eligible for Medicare Coverage

(1) A retiree and eligible individuals enrolled in OEBB retiree insur-
ance plans who become eligible for Medicare coverage may not continue
an OEBB retiree medical insurance plan. The exception is for Medicare eli-
gibility as a result of end-stage renal disease. Insurance coverage ends the
last day of the month that eligibility is lost.

(2) If a retiree becomes eligible for Medicare coverage, but his or her
currently-enrolled eligible dependents are not, these eligible individuals
may continue OEBB medical and dental insurance coverage until such time
as they no longer meet OEBB eligibility requirements or become eligible
for Medicare coverage, whichever occurs first. The eligible individuals
must submit the application for enrollment to the retiree plan administrator

within 60 days of the retiree’s eligibility for Medicare.
Stat. Auth.: ch. 7, OL 2007
Stats. Implemented: ORS 659A.060 - 659A.069, 743.600 - 743.602, sec. 1(4)(a)(B), ch. 7,
OL 2007, sec. 4(7), ch. 7, OL 2007
Hist.: OEBB 2-2007(Temp), f. & cert. ef. 9-21-07 thru 3-18-08; OEBB 7-2008, f. & cert. ef.
4-15-08
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Department of Agriculture
Chapter 603

Rule Caption: Proposal to raise nursery license fees to cover pro-
jected deficit.

Adm. Order No.: DOA 13-2008

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08

Notice Publication Date: 3-1-2008

Rules Amended: 603-054-0016, 603-054-0017, 603-054-0018
Subject: The proposed amendment to the nursery license fee rule
would raise the cost of a nursery license by 12%. These fees have not
been adjusted since 2003. The cumulative impact of inflation and the
new state employees compensation package will result in a deficit
in the nursery program within a year. The proposed fee increase will
cover the immediate projected deficit for 2008. Additionally, the pro-
posed amendment would correct an error in the millage rate for
greenhouse growers and dealers with annual sales between $500,001
and $2,000,000.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-054-0016
License Fees: Growers and Collectors

(1) The license fee for nursery growers, other than greenhouse grow-
ers of herbaceous plants, and for collectors of native plants shall be as fol-
lows: If Annual Sales are — The license fee is:

(a) Up to $20,000 = $112;

(b) $20,001-$100,000 = $112 plus .0035 over $20,000;

(c) $100,001-$200,000 = $392 plus .0032 over $100,000;

(d) $200,001-$500,000 = $712 plus .0026 over $200,000;

(e) $500,001-$2,000,000 = $1,492 plus .0016 over $500,000;

(f) $2,000,001 & above = $3,892 plus .00045 over $2,000,000;

(2) Maximum Fee = $20,000.

(2) In addition to the annual license fee above, there will be a research
assessment equal to .0002 of annual sales. The minimum research assess-
ment is $10.

(3) In addition to the annual license fee (1) and research assessment
fee (2) above, there will be an assessment for the Plant Pest and Disease
Emergency Response Fund. The assessment will be adjusted annually to
maintain a fund balance of $250,000 and will not exceed .0002 of annual

sales.
Stat. Auth.: ORS 561 & 571
Stats. Implemented: ORS 571.057
Hist.: AD 8-1986, f. & ef. 5-22-86; AD 11-1995(Temp), f. & cert. ef. 6-14-95; AD 13-1997,
f. & cert. ef. 7-31-97; Administrative correction 8-26-97; DOA 2-2003, f. & cert. ef. 1-7-03;
DOA 9-2006, f. & cert. ef. 3-22-06; DOA 3-2008, f. & cert. ef. 1-7-08; DOA 13-2008, f. &
cert. ef. 4-15-08

603-054-0017
License Fees: Greenhouse Growers of Herbaceous Plants

(1) The license fee for greenhouse growers of herbaceous plants shall
be as follows: If Annual Sales are — The license fee is:

(a) Up to $20,000 = $112;

(b) $20,001-$100,000 = $112 plus .0014 over $20,000;

(c) 100,001-$200,000 = $224 plus .0011 over $100,000;

(d) $200,001-$500,000 = $334 plus .00056 over $200,000;

(e) $500,001-$2,000,000 = $502 plus .0005 over $500,000;

(f) $2,000,001 & above = $1,256 plus .00045 over $2,000,000;

(g) Maximum Fee = $20,000.

(2) In addition to the annual license fee above, there will be a research
assessment equal to .0002 of annual sales. The minimum research assess-
ment is $10.

(3) In addition to the annual license fee (1) and research assessment
fee (2) above, there will be an assessment for the Plant Pest and Disease
Emergency Response Fund. The assessment will be adjusted annually to
maintain a fund balance of $250,000 and will not exceed .0002 of annual

sales.
Stat. Auth.: ORS 561 & 571
Stats. Implemented: ORS 571.057
Hist.: AD 8-1986, f. & ef. 5-22-86; AD 11-1995(Temp), f. & cert. ef. 6-14-95; AD 13-1997,
f. & cert. ef. 7-31-97; Administrative correction 8-26-97; DOA 2-2003, f. & cert. ef. 1-7-03;
DOA 9-2006, f. & cert. ef. 3-22-06; DOA 3-2008, f. & cert. ef. 1-7-08; DOA 13-2008, f. &
cert. ef. 4-15-08
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603-054-0018
License Fees: Dealers, Florist and Landscape Contractors

(1) The license fee for dealers, florist, and landscape contractors shall
be as follows: If annual purchases (live plant material only, cut flowers are
exempt) are — The license fee is:

(a) Up to $20,000 = $112;

(b) $20,001-$100,000 = $112 plus .0014 over $20,000;

(c) 100,001-$200,000 = $224 plus .0011 over $100,000;

(d) $200,001-$500,000 = $334 plus .00056 over $200,000;

(e) $500,001-$2,000,000 = $502 plus .0005 over $500,000;

(f) $2,000,001 & above = $1,256 plus .00045 over $2,000,000;

(2) Maximum Fee = $20,000.

(2) In addition to the annual license fee above, there will be a research
assessment equal to .0002 of annual purchases. The minimum research
assessment is $10.

(3) In addition to the annual license fee (1) and research assessment
fee (2) above, there will be an assessment for the Plant Pest and Disease
Emergency Response Fund. The assessment will be adjusted annually to
maintain a fund balance of $250,000 and will not exceed .0002 of annual
purchases.

Stat. Auth.: ORS 561 & 571

Stats. Implemented: ORS 571.057

Hist.: AD 8-1986, f. & ef. 5-22-86; AD 11-1995(Temp), f. & cert. ef. 6-14-95; AD 13-1997,

f. & cert. ef. 7-31-97; Administrative correction 8-26-97; DOA 2-2003, f. & cert. ef. 1-7-03;

DOA 9-2006, f. & cert. ef. 3-22-06; DOA 3-2008, f. & cert. ef. 1-7-08; DOA 13-2008, f. &

cert. ef. 4-15-08

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Adopts the Attorney General’s Model Rules for
Rulemaking effective January 1, 2008.

Adm. Order No.: BCD 7-2008

Filed with Sec. of State: 3-18-2008

Certified to be Effective: 3-18-08

Notice Publication Date:

Rules Amended: 918-001-0010

Subject: This rulemaking adopts the current edition of the Attorney
General’s Model Rules for rulemaking without change.

Rules Coordinator: Nicole Jantz—(503) 378-4130

918-001-0010
Model Rules of Procedure

The Director adopts by reference the Attorney General’s Model Rules
for rulemaking, OAR 137-001-0005 through 137-001-0100, effective

January 1, 2008.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Building Codes Division.]
Stat. Auth.: ORS 183.341
Stats. Implemented: ORS 183.341
Hist.: BCA 20-1989, f. & cert. ef. 8-1-89; BCA 32-1993, f. 12-14-93, cert. ef. 1-1-94; BCD
12-1994, f. & cert. ef. 4-29-94; BCD 5-1996, f. & cert. ef. 3-29-96; BCD 8-1998, f. & cert.
ef. 6-2-98; BCD 21-2000, f. & cert. ef. 9-19-00; BCD 32-2002, f. 12-20-02 cert. ef. 1-1-03;
BCD 18-2004, f. 9-30-04, cert. ef. 10-1-04; BCD 2-2006, f. & cert. ef. 2-13-06; BCD 7-2008,
f. & cert. ef. 3-18-08
eecececcee
Department of Consumer and Business Services,
Insurance Division

Chapter 836

Rule Caption: Workers” Compensation Insurance; Unit Statistical
Plan; Policy Cancellation.

Adm. Order No.: ID 3-2008

Filed with Sec. of State: 4-7-2008

Certified to be Effective: 4-7-08

Notice Publication Date: 3-1-2008

Rules Amended: 836-042-0045, 836-043-0068

Subject: This rulemaking amends the Insurance Division rule adopt-
ing the Unit Statistical Plan by reference to incorporate NCCI
changes relating to fraudulent claims reporting, access to data and
compensation for medical services, and amends the Division rule
relating to notification by a servicing carrier of cancelation of a work-
ers’ compensation insurance policy issued under the Workers” Com-
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pensation Insurance Plan, to decrease the notice period in accordance
with 2007 legislation.
Rules Coordinator: Sue Munson—(503) 947-7272

836-042-0045
Uniform Workers’ Compensation Statistical Plan

(1) The Unit Report Expanded (URE) Workers Compensation
Statistical Plan, Edition of July 1, 2001 filed by the National Council on
Compensation Insurance and approved by the Director to become effective
January 1, 2002 is prescribed as the statistical plan for workers’ compensa-
tion insurance. In addition:

(a) The January 1, 2004 edition of Part 8, Pension Tables, of the NCCI
URE Workers Compensation Statistical Plan is prescribed as the pension
tables effective in this state January 1, 2004.

(b) The January 1, 2006, edition of the Part 4, Paragraph 6, Gross
Losses, and Paragraph 35, Deductible Reimbursement; and Part 5,
Paragraph 2, Correction Reports, are prescribed as the statistical plan for
the Oregon Employer Paid Medical Program Limits effective January 1,
2006.

(c) The January 1, 2005, edition of Part 4, Paragraph 1, Reporting
Losses, Paragraph 16, Fraud Amount, Paragraph 20, Loss Condition, and
Paragraph 30, Fraudulent Claim; Part 5, Paragraph 2, Correction Reports;
and Part 7, Paragraph 17, Fraudulent Claim are prescribed as the statistical
plan for Fraudulent Claims effective July 7, 2008.

(d) The January 1, 2005, edition of Part 1, Paragraph 16, Date of
Valuation and Filing; Part 4, Paragraph 11, Reporting of Assessments and
Special Funds, Paragraph 15, Subrogation Amount; and Part 5, Paragraph
1, Subsequent Reports, and Paragraph 2, Correction Reports are prescribed
as the statistical plan for the Addition of 6th—10th Report Levels effective
July 7, 2008.

(e) The January 1, 2006, edition of the Part 4, Paragraph 6, Gross
Losses, and Paragraph 35, Deductible Reimbursement; and Part 5,
Paragraph 2, Correction Reports, are prescribed as the statistical plan for
the Oregon Employer Paid Medical Program Limits effective January 1,
2009.

(2) The State Accident Insurance Fund Corporation and each insurer
transacting workers’ compensation insurance in this state shall report sta-
tistics for such business to the workers’ compensation rating organization
of which it is a member according to the statistical plan prescribed by sec-
tion (1) of this rule.

(3) The amendments in section (1) of this rule, which were filed in ID
7-2003 with the Secretary of State on December 3, 2003 to become effec-
tive on January 1, 2004, are re-adopted with the operative date of January
1, 2004.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 731.244 & 737.225

Stats. Implemented: ORS 737.225

Hist.: IC 3-1982, f. 1-27-82, ef. 7-1-82; IC 10-1982, f. 6-23-82, ef. 7-1-82; IC 2-1983, f. 3-
16-83, ef. 4-1-83; IC 5-1983, f. 6-30-83, ef. 7-1-83; IC 4-1984, f. 9-28-84, ef. 10-1-84; ID 2-
1998, f. & cert. ef. 2-6-98; ID 15-2001, f, 12-19-01, cert. ef. 1-1-02; ID 7-2003, f. 12-3-03
cert. ef. 1-1-04; ID 5-2005, f. & cert. ef. 4-7-05; ID 10-2006, f. & cert. ef. 6-9-06; ID 3-2008,
f. & cert. ef. 4-7-08

836-043-0068
Cancellation

(1) The servicing carrier may cancel a policy after its issuance, with
the approval of the Insurance Commissioner, for any of the reasons stated
in this section. The servicing carrier must first provide an opportunity for
cure and must file the reasons for cancellation with the Insurance
Commissioner for necessary approval before issuance of the cancellation
notice and inform the Plan Administrator of the reason for the cancellation.
A proposed cancellation shall be deemed approved unless disapproved by
the Insurance Commissioner on or before the 15th day after the servicing
carrier filed the reasons for cancellation. The reasons for cancellation under
this section are as follows:

(a) The employer has failed to comply with reasonable health, safety
and loss control requirements; or

(b) The employer has violated any of the terms and conditions under
which the insurance was issued.

(2) The servicing carrier may cancel a policy without the approval of
the Insurance Commissioner when cancellation is for any of the following
reasons:

(a) Nonpayment of Plan premium, except that a servicing carrier must
provide a minimum of 10 days’ notice of additional premium owed prior to
the obligation becoming past due;

(b) Failure to complete, submit and pay a payroll report due the insur-
er, if the insurer has given the employer the following notice:

Oregon Bulletin

80

Important Notice:

This Policy is subject to periodic payroll reporting. Reports will be sent to you in
accordance with the section entitled “Reporting Frequency” on the Information Page
of your policy. Your failure to complete, submit and pay these reports to the insurance
company when due may result in cancellation of your policy.

(c) Nonpayment of a premium finance agreement, as defined in ORS
746.405 with notice pursuant to ORS 656.427.

(3) An insured employer whose coverage is canceled as provided in
this rule must reestablish eligibility or must demonstrate entitlement to the
Plan Administrator before any further assignment can be made under the
Plan.

(4) If an employer fails or refuses to file any report of payroll required
by the servicing carrier, the servicing carrier may estimate the payroll and
make demand for premiums due thereon. If the required report and the pre-
mium due thereon are not received within ten days of actual notice of

demand, the employer shall be considered in default of premium payment.
Stat. Auth.: ORS 656.427, 656.730 & 731.244
Stats. Implemented: ORS 656.427, 656.730 & 737.265
Hist.: ID 10-1996, f. 6-27-96, cert. ef. 7-1-96; ID 3-2008, f. & cert. ef. 4-7-08

Rule Caption: Relating to Establishment of a Registration Program
for Warrantors of Vehicle Protection Product Warranties.

Adm. Order No.: ID 4-2008

Filed with Sec. of State: 4-7-2008

Certified to be Effective: 4-7-08

Notice Publication Date: 3-1-2008

Rules Adopted: 836-200-0105, 836-200-0110, 836-200-0120,
836-200-0130, 836-200-0140

Subject: This rulemaking implements legislation enacted in 2007
that establishes a warrantor registration program for vehicle protec-
tion product warranties.

Rules Coordinator: Sue Munson—(503) 947-7272

836-200-0105
Statutory Authority; Registration; Fees; Expiration; Renewal

(1) OAR 836-200-0100 to 836-200-0140 are adopted under the
authority of section 11, ch. 685, Oregon Laws 2007, for the purpose of
implementing sections 1 to 11, Ch. 685, Oregon Laws 2007.

(2) The fee for submitting a Registration Application is $70.

(3) The fee for annual renewal of a Registration is $25.
Stat. Auth.: ORS 731.244; 2007 OL Ch. 685, Sec. 11

Stats Implemented: 2007 OL Ch. 685, Sec. 1 - 11

Hist.: ID 4-2008, f. & cert. ef. 4-7-08

836-200-0110
Registration Procedures

(1) A warrantor of a vehicle protection product shall register with the
Department of Consumer and Business Services by submitting to the
Director a completed Warrantor of Vehicle Protection Product Registration
Application on the form prescribed by the Director.

(2) A warrantor must include with the Registration Application a copy
of each warranty form to be used in this state, and any amendments to the
form that the warrantor proposes to use in the state of Oregon. A warrantor
need not include any amendment that:

(a) Changes a warranty only in graphics or form, and not substantive-
ly; or

(b) Is a direct translation of the warranty form the warrantor propos-
es to use into a language other than English.

(3) A warrantor must also include with the Registration Application a
copy of a warranty reimbursement insurance policy the warrantor intends
to use to demonstrate the warrantor’s financial responsibility.

(4) A warrantor must include the registration fee with the Registration
Application.

(5) A registration is not effective until the warrantor receives written
notification from the Director.

(6) A warrantor must renew a registration by submitting to the
Director on or before December 31 of each calendar year the renewal fee
and a completed Warrantor of Vehicle Protection Product Renewal Form on
the form prescribed by the Director.

(7) A warrantor shall notify the Director in writing of any change in
the information contained in the Registration Application not later than 30

days after the information has changed.
Stat. Auth.: ORS 731.244; 2007 OL Ch. 685, Sec. 11
Stats Implemented: 2007 OL Ch. 685, Sec. 4
Hist.: ID 4-2008, f. & cert. ef. 4-7-08
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836-200-0120
Warranty

To comply with the requirement in section 3, ch. 685, Oregon Laws
2007 that each warranty must list the name, mailing address, and telephone
number for the Insurance Division, Department of Consumer and Business
Services, a warrantor shall include the contact information for the
Consumer Advocacy Unit as set out on the Web site for the Insurance

Division at insurance.oregon.gov.
Stat. Auth.: ORS 731.244; 2007 OL Ch. 685, Sec. 11
Stats Implemented: 2007 OL Ch. 685, Sec. 3
Hist.: ID 4-2008, f. & cert. ef. 4-7-08

836-200-0130
Reimbursement Insurance Policy

(1) A reimbursement insurer must deliver to the warrantor and the
Director of the Department of Consumer and Business Services the written
notice of cancellation for a reimbursement insurance policy as required by
section 6(2), ch. 685, Oregon Laws 2007 not later than 30 days prior to the
effective date of the cancellation.

(2) A warrantor must discontinue offering vehicle protection product
warranties as of the date of cancellation of the reimbursement insurance
until the warrantor obtains new reimbursement insurance.

(3) A warrantor must deliver a copy of the new reimbursement policy
to the Director within 10 business days of the warrantor’s receipt of the new

reimbursement policy.
Stat. Auth.: ORS 731.244; 2007 OL Ch. 685, Sec. 11
Stats Implemented: 2007 OL Ch. 685, Sec. 5 & 6
Hist.: ID 4-2008, f. & cert. ef. 4-7-08

836-200-0140
Registration Requirements Not Exclusive

Compliance with the registration requirements of OAR 836-200-0100
to 836-200-0140 is additional to and not in lieu of any other requirements
established by law for the purpose of doing business in this state, including
but not limited to compliance with filing requirements of the Secretary of
State applicable to assumed business names and applicable to the business

structure of an applicant.
Stat. Auth.: ORS 731.244; 2007 OL Ch. 685, Sec. 11
Stats Implemented: 2007 OL Ch. 685, Sec. 11
Hist.: ID 4-2008, f. & cert. ef. 4-7-08

Rule Caption: Discount Medical
Implementation of Licensing Program.
Adm. Order No.: ID 5-2008

Filed with Sec. of State: 4-14-2008
Certified to be Effective: 4-14-08
Notice Publication Date: 3-1-2008
Rules Adopted: 836-200-0200, 836-200-0210, 836-200-0215,
836-200-0220

Subject: This proposed rulemaking implements the licensing pro-
gram established for discount medical plan organizations by legis-
lation enacted in 2007.

Rules Coordinator: Sue Munson—(503) 947-7272

Plan  Organizations,

836-0200-0200
License, Discount Medical Plan Organization; Renewal

(1) An applicant for a license to operate as a discount medical plan
organization shall apply for the license by completing and submitting to the
Director the application form prescribed by the Director. The application
form shall request the information required by section 5, chapter 272,
Oregon Laws 2007 and this rule.

(2) To enable the Director to determine whether an applicant is finan-
cially responsible, the application shall require the following information:

(a) Whether the applicant has ever filed for bankruptcy or been
adjudged a bankrupt.

(b) An audited annual financial statement for the most recent year or
alternatively, an unaudited financial statement and the applicable signed
federal tax form of the applicant for the most recent year, to prove that the
applicant is solvent and has a continuing income stream. An applicant may
submit a consolidated financial statement if the statement clearly segregates
and reports the affairs of the applicant. The applicable federal tax form for
the purpose of this subsection is as follows:

(A) For an individual, Form 1040.

(B) For a corporation, Form 1120.

(C) For a subchapter S corporation, Form 1120S.

(D) For a partnership, Form 1065.
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(E) For a limited liability company, the form that the company files
for federal income tax purposes.

(c) If the applicant is a corporation that is newly formed for the pur-
pose of transacting business as a discount medical plan organization, the
statements and forms required under subsection (b) of this section as they
may be available, and the applicant’s business plan, including three years
of projections of net worth, revenue, expenses and net income.

(3) To enable the Director to determine whether an applicant has ade-
quate experience and expertise to operate a discount medical plan organi-
zation, an applicant shall indicate, as provided in the application, all states
and provinces of Canada in which the applicant currently holds a license,
registration or certificate of authority to transact business as a discount
medical plan organization, or has held such a license or certificate within
ten years prior to the date of the application.

(4) To enable the Director to determine whether an applicant is of
good character, an applicant shall indicate, as provided in the application,
whether any license or registration of the applicant to act in any occupa-
tional or professional capacity has ever been refused, revoked or suspend-
ed in this or any other state, and whether the applicant has otherwise ever
been the subject of an enforcement action taken by a licensing or registra-
tion agency. If the applicant’s answer is affirmative in any respect, the
applicant must also provide the name and address of the licensing or regis-
tration agency, the date of the complaint or the action taken against the
license or registration, a description of the nature of the complaint or the
reason for the action taken against the license or registration, and, with
regard to a complaint, a description of the licensing or registering agency’s
disposition of the complaint.

(5) In addition to the requirements of sections (3) and (4) of this rule,
to enable the Director further to determine whether an applicant has ade-
quate experience and expertise to operate a discount medical plan organi-
zation and whether an applicant is of good character, an applicant shall sub-
mit with the application a copy of the NAIC biographical affidavit, com-
pleted by the following individuals:

(a) Each member of the board of directors, executive committee or
other governing board or committee of the discount medical plan organiza-
tion;

(b) Each principal officer in the case of a corporation or each partner
or member in the case of a partnership or association who holds an interest
of ten percent or more in the partnership or association; and

(c) Each shareholder holding directly or indirectly ten percent or more
of the voting securities of the discount medical plan organization.

(6) A licensee must renew a license by submitting to the Director a
completed license renewal application on the form prescribed by the
Director, not later than the 30th day after receiving a notice of renewal from

the Director.
Stat. Auth.: ORS 731.244 & 742.426
Stats. Implemented: ORS 742.426
Hist.: ID 5-2008, f. & cert. ef. 4-14-08

836-200-0210
Renewal of expired license

(1) A person whose license as a discount medical plan organization
has expired may renew the license by submitting a completed license
renewal application on the form prescribed by the Director, not later than
the 90th day after the date the license expired and if:

(a) The license was not suspended or revoked by the Director, or not
renewed, on any ground under section 11, chapter 272, Oregon Laws 2007;
and

(b) The Director is satisfied that the person meets the requirements for
the license in section 5, chapter 272, Oregon Laws 2007.

(2) A person who does not renew an expired license as provided in
this rule may obtain a license only if the person applies and qualifies for and
is issued the license in the same manner as a person who initially applies

for the license.
Stat. Auth.: ORS 731.244 & 742.430
Stats. Implemented: ORS 742.430
Hist.: ID 5-2008, f. & cert. ef. 4-14-08

836-200-0215
One-time processing fee, cancelled application

A discount medical plan organization may retain a one-time process-
ing fee that is not more than $30 when the organization refunds fees, serv-
ice or subscription charges, dues or other consideration paid by a member
who cancels a discount medical plan as provided in section 8, chapter 272,

Oregon Laws 2007.
Stat. Auth.: ORS 731.244 & 742.432
Stats. Implemented: ORS 742.432
Hist.: ID 5-2008, f. & cert. ef. 4-14-08
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836-200-0220
License Requirement Not Exclusive

Compliance with the licensing requirement of OAR 836-200-0200 is
additional to and not in lieu of any other requirements established by law
for the purpose of doing business in this state, including but not limited to
compliance with filing requirements of the Secretary of State applicable to
assumed business names and applicable to the business structure of an

applicant.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 742.426
Hist.: ID 5-2008, f. & cert. ef. 4-14-08

Department of Consumer and Business Services,
Oregon Medical Insurance Pool Board
Chapter 443

Rule Caption: Establish a time-frame for OMIP to go back retroac-
tively on assessments after indications from audits indicate discrepan-
cies.

Adm. Order No.: OMIPB 3-2008

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08

Notice Publication Date: 3-1-2008

Rules Amended: 443-002-0030

Subject: Amend rule 443-002-0030 by adding a subsection to
retroactively allow OMIP to adjust assessments retroactively up to
three years based on corrections to annual counts of covered lives
that companies report to OMIP.

Rules Coordinator: Linnea Saris—(503) 378-5672

443-002-0030
Assessment for Operating Expenses and Counting Insureds

(1) OMIP shall assess insurers and reinsurers, as defined in ORS
735.605, for the purpose of collecting monies to cover expenses and losses
of OMIP in excess of premiums, which are not or will not be sufficiently
covered by funds in the OMIP Account defined in ORS 735.612.

(a) Pursuant to ORS 735.614(2), OMIP counts both the number of
Oregon insureds and Oregon certificate holders for assessment purpose.
Health insurance issued in other states for certificate holders in Oregon
shall be subject to the assessment count.

(b) OMIP will assess insurance companies based on the number of
persons insured in Oregon. The actual insurance transaction does not have
to take place in the State of Oregon for it to be counted.

(c) All insurers that are authorized to transact health or medical insur-
ance in Oregon and that insure persons residing in Oregon will be subject
to the assessment. All reinsurers that reinsure medical insurance in Oregon
on or after September 27, 1987, will be subject to assessment.

(2) The OMIP Board shall determine the frequency of such assess-
ments based on projected cash balances and operating revenues and expen-
ditures.

(3) The projected cash balance shall take into account a reserve
intended to cover claims incurred but not reported or paid. The Board shall
review the reserve quarterly to determine its adequacy and adjust it as need-
ed.

(4) The amount for which OMIP assesses each insurer or reinsurer as
defined in ORS 735.605 shall depend on each insurer’s or reinsurer’s pro-
portion of the total of all Oregon insureds and certificate holders insured or
reinsured and the amount of funds that OMIP needs to cover projected
expenses and losses in excess of the premiums:

(a) Annually, OMIP will send a request to all insurers insuring or rein-
suring health or medical insurance in Oregon to report the number of per-
sons insured or reinsured in Oregon as of March 31 of the current year.

(A) The insurer or reinsurer will have 30 days from the date of the
request to return the requested count.

(B) Based on the information obtained in the requested count, OMIP
will issue bi-annual assessments. Insurers, including reinsurers, will have
30 days from the notice of assessment to make payment.

(C) If OMIP discovers that an insurer (including a reinsurer) has inac-
curately reported the number of persons insured, OMIP may request that
the insurer provide an accurate count and may reassess the insurer accord-
ingly.

(b) OMIP shall determine the total number of Oregon insureds and
certificate holders insured or reinsured as follows:

(A) OMIP shall limit the count of insureds and certificate holders
insured or reinsured to medical insurance as defined in ORS 735.605(5);
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(B) The count shall include all insureds and certificate holders,
including dependents, other individuals whose medical insurance coverage
is insured or reinsured in whole or in part, and, to the extent permitted by
federal law, individuals covered under excess loss coverage written on self-
funded medical plans;

(C) Reinsurers may exclude from the number reported those individ-
uals that the other insurers or reinsurers have counted;

(D) The insurers and reinsurers may use any reasonable method of
estimating or may use actual counts of the number of individuals for whom
coverage is provided. They must inform OMIP how they calculated any
estimates.

(5) If assessment collections exceed the amount needed to meet
OMIP expenses and losses, OMIP shall hold and invest the excess funds
and use the earnings and interest, to offset future net losses or to reduce
OMIP premiums. For the purposes of this section, “future net losses”
include reserves for incurred-but-not-reported claims.

(6) OMIP allows a three-year look back period for adjusting assess-
ments based on discrepancies reported to determine counts of covered
lives. This rule applies retroactively from May of 2006.

(a) If OMIP discovers that a carrier over-reported the number of cov-
ered lives during the three-year look back period, OMIP may apply a cred-
it to future assessments if applicable. If the actual count of covered lives
drops to zero, OMIP may return the assessment payment to the carrier.

(b) If a carrier under-reported the number of covered lives during the
three-year look back period, OMIP may charge the carrier the per member
per month amount for each assessment applicable to each year. OMIP may
also charge interest from the year of the discrepancy and for each addition-
al year in the amount equivalent to what OMIP most recently earned on its
cash account.

Stat. Auth.: ORS 735.610(6) & 735.614

Stats. Implemented: ORS 735.600 - 735.650

Hist.: OMIPB 2-2004, f. 12-30-04, cert. ef. 1-1-05; OMIPB 2-2005, f. 12-30-05, cert. ef. I-

1-06; OMIPB 2-2008(Temp), f. & cert. ef. 1-2-08 thru 6-30-08; OMIPB 3-2008, f. & cert. ef.

4-15-08

cccccccccs
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division

Chapter 437

Rule Caption: Adopt changes to Agricultural Labor Housing
(ALH).

Adm. Order No.: OSHA 4-2008

Filed with Sec. of State: 3-24-2008

Certified to be Effective: 5-1-08

Notice Publication Date: 1-1-2008

Rules Amended: 437-002-0142, 437-004-1120

Subject: After meeting with stakeholders, negotiations with Feder-
al OSHA, and giving consideration to comments received at hear-
ings, Oregon OSHA adopts these changes to 437-004-1120, Agri-
cultural Labor Housing (ALH) and Related Facilities, in Division 4/],
Agriculture/Work Environment, to make our rules “as effective” as
those of Federal OSHA.

The major changes are:

Beginning on January 1, 2018, the rule will require all agricultural
labor housing, where workers cook, live and sleep in the same area,
to provide 100 square feet per occupant. Square footage requirements
for sleep-only areas will not change.

For units built after April 3, 1980, at least one-half the required
floor space in each living area must have a minimum ceiling height
of 7 feet. Floor space with a ceiling height of less than 5 feet does
not count toward the minimum required floor space.

Beginning in January 1, 2018, only areas with a 7 foot ceiling
height will count toward the required square footage of any living
or sleeping area.

Ratios of sinks and showers will change starting April 1, 2009.
These rules on laundries and window requirements will also change
on April 1, 2009.

Delayed effective dates are to give operators time to secure need-
ed permits from local authorities and to arrange financing for proj-
ects that require major work.

Oregon OSHA removed references to tents. Tents are acceptable
labor housing when they meet all the criteria in the rule, just like any
other style housing.
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The rule now requires heat be available in all ALH without regard
to the time of year.

The rule now requires ‘livestock operations’ be at least 500 feet
from all ALH unless the employees in the housing are employed to
tend or otherwise work with the animals. This does not apply to ani-
mals owned by the housing occupants.

OAR 437-002-0142 Temporary Labor Camps in Division 2/J,
General Industry/Environmental Controls, is also amended. The
entire text of the rule is removed and new language is added stating
that OAR 437-004-1120 applies in General Industry, Construction,
and Forest Activities as well as Agriculture, except paragraph (5),
(6)(p). and (24).

Please visit OR-OSHA’s website at www.orosha.org.

Rules Coordinator: Sue C. Joye—(503) 947-7449

437-002-0142
Labor Camps

For temporary labor camps operated by employers covered under
Divisions 2 (General Industry), 3 (Construction) and 7 (Forest Activities),
the following rule applies: Division 4/J, 437-004-1120 (Agricultural Labor

Housing and Related Facilities) except paragraphs (5), (6)(p) and (24).
Stat. Auth.: ORS 654.025(2) & 656.726(3).
Stats. Implemented: ORS 315.164, 658.750, 658.755, 658.780, 658.785, 658.805, 658.810 &
658.825
Hist.: OSHA 13-1992, f. 12-7-92, cert. ef. 2-1-93; OSHA 9-1995, f. & cert. ef. 11-29-95;
OSHA 5-2000, . 5-18-00, cert. ef. 6-1-00; OSHA 4-2008, f. 3-24-08, cert. ef. 5-1-08

437-004-1120
Agricultural Labor Housing and Related Facilities

(1) Application.

(a) These rules apply to any place, or area of land, where there are liv-
ing areas, manufactured or prefabricated homes or dwellings or other hous-
ing provided by a farmer, farm labor contractor, agricultural employer or
other person in connection with the recruitment of workers on an agricul-
tural establishment.

(b) These rules apply to any type of labor housing and related facili-
ties together with the tract of land, established, or to be established, operat-
ed or maintained for housing workers with or without families whether or
not rent is paid or collected.

(c) Manufactured dwellings and homes must comply with specifica-
tions for construction of sleeping places, unless they comply with ORS
446.155 to 446.185 and OAR 918-500-0020(2) that have the requirements
and specifications for sanitation and safety design for manufactured
dwellings.

(d) These rules apply to housing given to, rented, leased to or other-
wise provided to employees for use while employed and provided or
allowed either by the employer, a representative of the employer or a hous-
ing operator.

(e) These rules, unless otherwise stated, apply to all occupants of the
labor housing and facilities.

(f) These rules apply to all labor housing sites owned, operated, or
allowed to operate on property under the jurisdiction of any state or munic-
ipal authority.

(g) Violations relating to the occupants’ personal housekeeping prac-
tices in facilities that are not common use will not result in citations to the
employer.

(h) For the purposes of OAR 437-004-1120, labor contractors as
defined in ORS 658.405 are employers.

(2) These rules do not apply to:

(a) hotels or motels that provide similar housing commercially to the
public on the same terms as they do to workers.

(b) accommodations subject to licensing as manufactured dwelling
parks, organizational camps, traveler’s accommodations or recreation vehi-
cle parks and open to the general public on the same terms.

(c) manufactured homes or dwellings being moved regularly from
place to place because of the work when at parks or camps meant for park-
ing mobile vehicles and open to the general public on the same terms.

(3) Charging occupants for required services. Operators may not
charge for services required by this rule (OAR 437-004-1120). This pro-
hibits pay-per-use toilets, pay-per-use bathing facilities or any other method
of paying for individual service requirements.

(4) Definitions.

(a) Clean means the absence of soil or dirt or removal of soil or dirt
by washing, sweeping, clearing away, or any method appropriate to the
material at hand.
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(b) Common use facilities are those for use by occupants of more than
one housing unit or by occupants of dormitory-style housing.

(c) Common use cooking and eating facility is a shared area for occu-
pants to store, prepare, cook, and eat their own food.

(d) Dining hall is an eating place with food furnished by and prepared
under the direction of the operator for consumption, with or without charge,
of the occupants.

(e) Facility means a living area, drinking water installation, toilet
installation, sewage disposal installation, food handling installation, or
other installation required for compliance with the labor housing and relat-
ed facility rules.

(f) Garbage means food wastes, food packaging materials or any
refuse that has been in contact with food stuffs.

(g) Housing site is a place where there are living areas.

(h) Livestock operation is any place, establishment or facility with
pens or other enclosures in which livestock is kept for purposes including,
but not limited to, feeding, milking, slaughter, watering, weighing, sorting,
receiving, and shipping. Livestock operations include, among other things,
dairy farms, corrals, slaughterhouses, feedlots, and stockyards. Operations
where livestock can roam on a pasture over a distance are outside this def-
inition.

(i) Living area is any room, structure, shelter, tent, manufactured
home or dwelling or prefabricated structure, vehicle or other place housing
one or more persons.

(j) Manufactured dwelling is a residential trailer, built before January
1, 1962, for movement on the highway, that has sleeping, cooking and
plumbing facilities; or, a mobile home, constructed for movement on the
highway, that has sleeping, cooking and plumbing facilities, built between
January 1, 1962 and June 15, 1976 and meeting the requirements of Oregon
mobile home law in effect at the time of construction.

(k) Manufactured home is a structure built for movement on the high-
way that has sleeping, cooking and plumbing facilities and is used as a res-
idence. Built on or after June 15, 1976 to comply with federal manufactured
housing standards and regulations in effect at the time of construction.
More information on these definitions is in ORS 446.003(26).

(1) Operator means any person or company that operates labor hous-
ing and/or related facilities.

(m) Potable water is water meeting the bacteriological and other
requirements of the Public Health Division of the Oregon Department of
Human Services.

(n) Prefabricated structure means a building or subassembly which
has been in whole or substantial part manufactured or assembled using
closed construction at an off-site location to be wholly or partially assem-
bled on-site; but does not include a manufactured home or dwelling.
Prefabricated structures are manufactured in accordance with the Oregon
state building code and rules adopted by the Building Codes Division of the
Oregon Department of Consumer and Business Services in OAR 918-674.

(o) Privy is the same as outhouse or pit toilet but is not the same as
portable toilets.

(p) Recyclable material means containers that are returnable for
refund of a deposit or materials gathered as part of a recycling program.

(q) Refuse includes waste materials such as paper, metal, discarded
items, as well as debris, litter and trash.

(r) Sanitary means free from agents that may be injurious to health.

(s) Sewage means the water-carried human and animal wastes,
including kitchen, bath, and laundry wastes from residences, buildings,
industrial establishments, or other places, together with such ground-water
infiltration, surface waters, or industrial wastes as may be present.

(t) Toilet room is a room in or on the premises of any labor housing,
with toilet facilities for use by employees and occupants of that housing.

(5) Housing registration requirements.

(a) ORS 658.705 requires the operator of Agricultural Labor Housing
and Related Facilities to register such housing with Oregon OSHA as in (b)
below, except the following:

(A) housing occupied solely by members of the same family,

(B) housing occupied by five or fewer unrelated persons, and

(C) housing on operations that do not produce or harvest farm crops

(Oregon OSHA considers “production of crops” to mean production
of farm crops for sale” )

(b) Each year, before occupancy, the operator or employer must reg-
ister agricultural labor housing and related facilities with Oregon OSHA as
set out below.

(A) The operator must contact Oregon OSHA at least 45 days before
the first day of operation or occupancy of the housing and related facilities.
Instructions and additional information will come later by mail.
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(B) If the housing and related facilities were not registered in the pre-
vious year, the operator must call Oregon OSHA to request a consultation
visit to the housing. Oregon OSHA will register housing and related facili-
ties not previously registered only after a pre-occupancy consultation that
finds the housing or facility to be substantially in compliance with all appli-
cable safety and health rules.

(C) If there were significant changes in the circumstances of the hous-
ing or facilities since the last registration, Oregon OSHA may, at its discre-
tion, refer the employer for a consultation prior to re-registering the hous-
ing and facilities.

(D) Once registered, the operator must display the registration certifi-
cate provided by Oregon OSHA in a place frequented by employees. The
operator must also provide and display a translation of the certificate in the
language or languages used to communicate with employees.

(c) The Director of the Department of Consumer and Business
Services or designee may revoke a labor housing and related facilities reg-
istration if Oregon OSHA determines that any of the following apply:

(A) The application had any negligent or willful material misrepre-
sentation, or false statement.

(B) The conditions under which the registration was accepted no
longer exist or have changed.

(C) The housing and related facilities are not substantially in compli-
ance with the applicable safety and health rules.

(d) When Oregon OSHA revokes the registration of agricultural labor
housing and related facilities, operators or their agents have 30 days to file
a written appeal. On receipt of such appeal, the Director of the Department
of Consumer and Business Services will hold a contested case hearing on
that appeal under ORS 183.413, et seq.

(e) Any group or individual may protest the proposed registration,
continued registration or renewal of any labor housing and related facilities
registration under the following conditions:

(A) The signed and dated protest must be submitted in writing and
received by the Director before issuance of the registration or renewal.

(B) The protest must include the name, address and phone number of
the individual or group filing it.

(C) The protest must clearly identify which housing and related facil-
ities is the subject of the protest, including the exact physical location and
name of the applicant.

(D) The protest must clearly state the facts and reasons for the protest.
Such facts and reasons must be based on factors that are within the scope
of ORS 654, 658.705 through 658.850 and any relevant regulations.

(E) When the above provisions are met, such group or individual may
participate in the contested case as a party or limited party under OAR 137-
003-0005.

(6) Site requirements.

(a) The grounds of labor housing and related facilities must be sub-
stantially free from waste water, sewage, garbage, recyclable material,
refuse or noxious plants such as poison oak and poison ivy.

(b) During housing occupancy, grass, weeds and brush must be cut
back at least 30 feet from buildings.

(c) All housing site land must have adequate drainage. The site must
not be subject to flooding when occupied.

(d) Adequately dispose of the waste water and food waste under out-
side water hydrants.

(e) The operator of labor housing is responsible for the maintenance
and operation of the housing and its facilities.

(f) Store all toxic materials such as pesticides, fertilizers, paints and
solvents in a safe place.

(g) Do not leave empty pesticide containers such as drums, bags,
cans, or bottles in the housing area.

(h) Prevent or control the breeding of mosquitoes, flies, and rodents
in the immediate housing area and within 200 feet of any labor housing and
related facilities owned or under lawful control or supervision of the oper-
ator.

(i) Do not locate labor housing within 500 feet of livestock operations
unless the employees in the housing are employed to tend or otherwise
work with the animals. NOTE: This does not apply to animals owned by the
housing occupants.

(j) Provide electricity to all housing units and related facilities.
Subdivision 4/S, Electricity applies to ALH)

(k) Extension cords or plug strips must have circuit breaker or fuse
protection either as part of the set or part of the building wiring.

(1) Facilities built or remodeled before December 15, 1989, must have
a ceiling or wall-type electric light fixture in working order and at least one
wall-type electrical outlet in every living area. Facilities built or remodeled
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after that date must comply with the code in effect at the time of construc-
tion or remodeling.

(m) Provide a ceiling or wall-type electric light in toilet rooms, lava-
tories, shower or bathing rooms, laundry rooms, hallways, stairways, the
common eating area or other hazardous dark areas.

(n) Light privies either directly or indirectly from an outside light
source.

(o) Provide enough light in corridors and walkways to allow safe trav-
el at night.

(p) Each housing site must have its street numbers displayed to be
easily visible to responding emergency vehicles on public highways or
roads.

(q) The lowest point of wooden floor structures must be at least 12
inches above ground.

(7) Water supply.

(a) All domestic water furnished at labor housing and related facilities
must conform to the standards of the Public Health Division of the Oregon
Department of Human Services.

(A) The site water system must supply at least 15 psi at the outlet end
of all water lines regardless of the number of outlets in use.

(b) Have a bacteriological analysis done on the water before occu-
pancy and as often as needed to assure a potable water supply, except when
the water comes from a community water system.

(c) Provide enough potable water in the labor housing area for drink-
ing, hand washing, bathing and domestic use. An ample supply is at least
35 gallons of water per day per occupant.

(d) Arrange, construct and if necessary, periodically disinfect the
water storage and distribution facilities to satisfactorily protect the water
from contamination. Install all new plumbing in labor housing and related
facilities to comply with the Oregon state building code.

(e) When potable water is not available in each dwelling unit, there
must be a potable water source within 100 feet of each unit and there must
be a working, clean drinking fountain for each 100 occupants or fraction
thereof.

(f) Post as, “Unsafe for drinking,” non-potable water that is accessi-
ble to occupants. The posting must be in the language of the camp occu-
pants or with a universal symbol.

(g) Portable water containers with spigots and tight fitting lids are
acceptable for providing and storing drinking water in the housing.

(A) These containers must be made of impervious non-toxic materi-
als that protect the water from contamination.

(B) Wash and sanitize them at least every 7 days.

(h) Do not use containers such as barrels, pails or tanks that require
dipping or pouring to get the water.

(i) Do not use cups, dippers or other utensils for common drinking
purposes.

(j) Do not allow cross connection between a system furnishing water
for drinking purposes and a non-potable supply.

(8) Bathing, hand washing, laundry, and toilet facilities — General.

(a) Provide an adequate supply of hot and cold water under pressure
for all common use bathing, hand washing, and laundry facilities at all
labor housing and related facilities.

(b) In installations with bathing, laundry facilities, or flush toilets, the
floor and walls must be of readily cleanable finish and impervious to mois-
ture.

(c) All common use bathing, hand washing, and laundry facilities
must be clean, sanitary and operating properly.

(d) Buildings for common use bathing, hand washing, laundry, and
toilet facilities must have heating capable of keeping the facility at 68
degrees or more during use.

(9) Bathing facilities.

(a) Provide drains in all showers to remove waste water. Slope floors

so they drain. Do not use slippery materials for flooring.
Note: Paragraph (b) is effective April 1, 2009. Until then the old ratio of
1 to 15 applies.

(b) Provide at least one shower head with hot and cold water under
pressure for every 10 occupants or fraction thereof.

(A) Unisex shower rooms are acceptable in the same ratios. They
must have working locks and provide privacy.

(c) Separate common use bathing facilities used for both sexes in the
same building by a solid, non-absorbent wall extending from the floor to
the ceiling.

(d) Mark separate sex bathing facilities, if provided, with “women”
and “men” in English and in the native language of employees expected to
occupy the housing or with easily understood pictures or symbols.

(10) Hand washing facilities.
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Note: Paragraph (a) is effective April 1, 2009. Until then the old ratio of
1 to 15 applies.

(a) Provide at least one hand washing sink or basin with hot and cold
water under pressure for every 6 occupants or fraction thereof. Each 24 lin-
ear inches of “trough” type sink with individual faucets counts as one basin.
When each living unit does not have hand washing facilities, locate com-
mon use facilities either close to the toilet facilities or close to the sleeping

places.
Note: Sinks in food preparation areas can count toward only half of this
requirement.

(b) In common use facilities, do not use a single common towel. If
you provide paper towels, there must be a container for their disposal.

(11) Laundry facilities.

NOTE: Paragraph (a) is effective April 1, 2009. Until then the old rule

applies.

(a) Provide laundry trays, tubs, or machines with plumbed hot and
cold water in the combined ratio of 1 for each 30 occupants or each part of
30.

(b) Provide clothes lines or drying facilities to serve the needs of the
occupants.

(¢) Laundry rooms must have drains to remove waste water.

(d) Each common use laundry room must have a slop sink.

(12) Toilet facilities.

(a) Locate toilet facilities in labor housing and related facilities with-
in 200 feet from the living area that they serve.

(b) Locate toilets, chemical toilets, or urinals in rooms built for that
purpose.

(c) Maintain a usable, unobstructed path or walkway free of weeds,
debris, holes or standing water from each living area to the common use toi-
let facilities.

(d) Provide at least one toilet for every 15 occupants or fraction there-
of for each gender in the labor housing. Toilets must assure privacy.

(A) If urinals are in the toilet facility and where three or more toilets
are required for men, one urinal substitutes for one toilet (24 inches of
trough-type urinal equals one urinal), to a maximum of one-third of the
total required toilets.

(B) Existing urinals must be non-absorbent, non-corrosive materials
that have a smooth and cleanable finish. Urinals installed after the effective
date of this standard must meet Oregon state building code.

(C) If there are no common use toilet facilities, calculate the required
ratio without regard to gender.

(e) Clean common use toilet facilities daily or more often when need-
ed to maintain samitation.

(f) Mark separate sex toilet facilities, when provided, with “women”
and “men” in English and in the native language of employees expected to
occupy the housing or with easily under- stood pictures or symbols.

(g) Ventilate all labor housing toilet rooms according to the Oregon
state building code.

(h) Separate common use toilet facilities used for both sexes in the
same building by a solid, non-absorbent wall extending from the floor to
the ceiling.

(i) Install privacy partitions between each individual toilet or toilet
seat in multiple toilet facilities. The partitions may be less than the height
of the room walls.

(A) The top of the partition must be not less than 6 feet from the floor
and the bottom of the partition not more than 1-foot from the floor. The
width of the partition must extend at least 1 1/2 feet beyond the front of the
toilet seat.

(B) Provide a door or curtain so the toilet compartment is private.

(j) Provide common use toilet facilities with toilet paper and holders
or dispensers. Also provide disposal containers with lids.

(k) Do not allow obstruction of the path or access to a toilet room. If
access is through another room, that room must not be lockable.

(13) Portable toilets, chemical toilets and privies.

(a) The location and construction of privies must conform to Oregon
Department of Environmental Quality standards.

(b) Privies must be at least 100 feet from any living area or any facil-
ity where food is prepared or served.

(c) Portable toilets and privies must have adequate lighting .

(d) When in use, service portable and chemical toilets at least weekly
or often enough to keep them from becoming a health hazard. Clean
portable toilets, chemical toilets and privies at least daily.

(14) Sewage disposal and plumbing.

(a) Connect the sewer lines from the labor housing and related facili-
ties to a community sewer system, a septic tank with subsurface disposal of
the effluent, pit type privies or other sanitary means conforming to
Department of Environmental Quality standards.
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(b) Install all plumbing in labor housing and related facilities to com-
ply with Department of Environmental Quality standards and the Oregon
state building code.

(15) Garbage and refuse disposal outside of buildings.

NOTE: Recyclable material is not garbage or refuse referred to in this
section (15).

(a) Keep refuse and garbage containers clean and in good repair.

(b) Provide at least one 30-gallon or larger container per 15 occu-
pants. Containers must be inside the housing site area and accessible to all
occupants.

(c) Empty garbage bins and dumpsters at least weekly during use, but
always before they become a health hazard or full enough to interfere with
full closing of the lid.

(d) Empty common use cans and portable containers into a bin or
dumpster, when full or twice weekly whichever is more frequent. Do not
allow garbage on the ground.

(e) Keep all refuse and garbage containers covered and the garbage
storage area clean to control flies and rodents.

(f) Do not burn any food, garbage or wet refuse.

(g) Dispose of garbage and refuse according to Department of
Environmental Quality standards that govern the disposal of garbage,
refuse and other solid wastes.

(16) Living areas.

(a) Keep all living areas, safe and in good repair structurally and sta-
ble on their foundations. They must provide shelter for the occupants
against the elements and protect the occupants from ground and surface
water as well as rodents and insects.

(b) The walls and roof must be tight and solid. Floors must be rigid
and durable, with a smooth and cleanable finish in good repair.

(c) For living areas without a working permanent heating system or
heaters, the ALH operator must supply portable heaters at no cost to the
occupant. These heaters must be capable of keeping the temperature in the
living area at a minimum of 68 degrees. Heaters must meet these require-
ments:

(A) Operate by electricity only.

(B) Not be the resistance, ribbon type nor any other type that uses a
glowing element as the heat source.

(C) Have working safety devices installed by the manufacturer for the
particular type heater.

(D) Be in good working order with no defects or alterations that make
them unsafe.

(d) Permanently installed solid fuel or gas fired heaters must meet the
following:

(A) Install and vent any stoves or other sources of heat that use com-
bustible fuel to prevent fire hazards and dangerous concentration of gases.

(1) Solid or liquid fuel heaters or stoves installed on or before
December 15, 1989, must sit on a concrete slab, insulated metal sheet or
other fire resistant material when used in a room with wood or other com-
bustible flooring. Extend it at least 18 inches beyond the perimeter of the
base of the stove.

(ii) Solid or liquid fuel heaters or stoves must meet the manufactur-
er’s specifications and the Oregon state building code in effect at the time
of installation.

(B) Install fire resistant material on any wall or ceiling within 18 inch-
es of a solid or liquid fuel stove or a stove pipe. Provide a vented metal col-
lar around the stovepipe, or vent passing through a wall, ceiling, floor or
roof or combustible material.

(C) Heating systems with automatic controls must cut off the fuel sup-
ply on failure or interruption of the flame or ignition, or when they exceed
a pre-determined safe temperature or pressure.

(D) All gas appliances and gas piping must comply with the Oregon
state building code in effect at time of installation and the manufacturer’s
instructions.

(E) Do not locate stoves so they block escape from a sleeping place.

(e) Provide screens of at least 16 mesh on the doors and windows of
the living area. All screen doors must be tight-fitting, in good repair, and
self-closing.

(f) Provide beds, bunks or cots for each occupant and suitable storage
facilities, such as wall cabinets or shelves, for each occupant or family unit.

(A) The camp operator must provide a mattress or pad for each bed or
bunk.

(i) If you provide foam pads, they must be thicker than 2 inches.

(ii) Do not provide uncovered foam pads.

(iii) Mattresses or pads must not sit on the floor.

(iv) The sleeping surface must be at least 12 inches above the floor.
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(g) Mattresses or pads furnished by the camp operator must be clean,
in good repair, and free from insects and parasites.

(A) Fumigate mattresses or pads, used uncovered, or treat with an
effective insecticide before each season’s occupancy. If you provide covers,
clean them before each season’s occupancy.

(B) Store mattresses or pads in a clean, dry place.

(h) Space the beds, bunks or cots so that there is enough room to allow
for rapid and safe exiting during an emergency.

Note: Do not count children 2 years old and younger when calculating

square footage requirements in paragraphs (i), (j), (k), and (1).

(i) In living areas built after August 1, 1975, where workers cook,
live, and sleep, provide at least 100 square feet per occupant.

(j) In living areas built before August 1, 1975, where workers cook,
live and sleep, provide at least 60 square feet per occupant.

(k) Each sleeping room without double bunk beds must have at least
50 square feet of floor space per employee. Where there are double bunk

beds, provide 40 square feet per occupant. Do not use triple bunks.
NOTE: When a sleeping room is part of a living area, the square footage
of the sleeping rooms counts as part of the living area requirement.

(1) Beginning on January 1, 2018 all agricultural labor housing, where
workers cook, live and sleep in the same area, must provide 100 square feet
per occupant.

(m) For units built after April 3, 1980 at least one-half the required
floor space in each living area must have a minimum ceiling height of 7
feet. Floor space with a ceiling height less than 5 feet does not count toward
the minimum required floor space.

(n) Beginning on January 1, 2018 only areas with a 7 foot ceiling
height will count toward the required square footage of any living or sleep-
ing area.

(o) Provide separate private sleeping areas for unrelated persons of

each sex and for each family unit.
Note: Paragraph (p) is effective April 1, 2009.

(p) Provide windows or skylights with a total area equal to at least 10
percent of the required floor area. At least one-half (nominal) the total
required window or skylight area must be openable to the outside. Adequate
mechanical ventilation may substitute for openable window space. Not
more than one-half the required space can be met with skylights. Openable,
screened windows in doors count toward this requirement.

(q) Before occupancy clean all living areas and eliminate any rodents,
insects, and animal parasites.

(17) Fire protection.

(a) All fires must be in equipment designed for that use. Do not allow
open fires within 25 feet of structures.

(b) Each season, at the time of initial occupancy, each living area must
have a working approved smoke detector.

NOTE: The camp operator is not responsible for daily maintenance of
the detector or the actions of occupants that defeat its function.

(c) Provide fire extinguishing equipment in a readily accessible place,
not more than 50 feet from each housing unit. The equipment must provide
protection equal to a 2A:10BC rated extinguisher.

NOTE: Hoses are acceptable substitutes for extinguishers only if the

water supply is constant and reliable. Hoses must be immediately avail-

able for firefighting use.

(d) All living areas with more than one room, built before December
15, 1989, with one door, must have, in addition to a door, a window in each
sleeping room that can be an exit in case of fire.

(A) This window must have an openable space at least 24 inches by
24 inches, nominal.

(B) The lowest portion of the opening must be less than 48 inches
above the floor.

(C) This window must open directly to the outdoors and be readily
openable by the occupants from inside without breaking the glass.

(D) Label the escape window as an emergency exit.

(e) Living areas built on or after December 15, 1989, must meet the
requirements for emergency exits in applicable rules of the Building Codes
Division of the Oregon Department of Consumer and Business Services,
including the following:

(A) Required emergency exit windows in sleeping rooms must have
a clear net opening of at least 5.7 square feet, minimum vertical opening of

22 inches and minimum horizontal opening of 20 inches.
NOTE: Construct and maintain all living areas in labor housing and
related facilities to comply with other applicable local and state laws and
regulations in effect at the time of construction or remodel.

(f) A second story must have at least two exits when its occupant load
is 10 or more. Comply with the Oregon State Building Code.

(g) Occupants on floors above the second story and in basements must
have access to at least two separate exits from the floor or basement as
required by the Oregon State Building Code.
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(18) Common use cooking and eating facilities and equipment.

(a) When provided, common use cooking or food preparation facili-
ties or equipment must have the following:

(A) A gas or electric refrigerator, capable of keeping food at or below
41 degrees F.

(B) A minimum equivalent of two cooking burners for every 10 per-
sons or part thereof or 2 families, whichever requires the most burners.

(i) If a gas or electric hotplate or wood stove is within 18 inches of a
wall, that wall must be made of or finished with smooth cleanable, nonab-

sorbent, grease-resistant and fire-resistant material.
NOTE: Labeled and listed appliances are exempt from the 18-inch
requirement when installed according to their listing.

(C) No liquid petroleum gas (LPG like propane) tanks in use inside
any occupied building. Outside tanks must connect to appliances with lines
approved for that purpose.

(D) Food storage shelves, food preparation areas, food contact sur-
faces and floors in food preparation and serving areas must be made of or
finished with smooth, non-absorbent, cleanable material; and

(E) A table and chairs or equivalent seating and eating arrangements
to accommodate the number of occupants living in the sleeping place.

(b) Refrigerators and stoves or hot plates must always be in working
condition.

(c) Clean the facilities and equipment before each occupancy.

(d) Common use kitchen and dining areas must be separate from all
sleeping quarters. There can be no direct opening between kitchen or din-
ing areas and any living or sleeping area.

(e) If the operator becomes aware of or has reason to suspect that any-
body preparing, cooking or serving food has a communicable disease as
listed in paragraph (22), the operator must bar them from the cooking facil-
ity until the disease is no longer communicable.

(f) Buildings must have heating capable of keeping the facility at 68
degrees or more during use.

(19) Dining halls and equipment.

(a) When provided, dining halls or equipment must have the follow-
ing:

(A) A gas or electric refrigerator, capable of keeping food at or below
41 degrees F.

(B) A minimum equivalent of two cooking burners for every 10 per-
sons or part thereof, 2 families whichever requires the most burners.

(i) If a gas or electric hotplate or wood stove is within 18 inches of a
wall, that wall must be made of or finished with smooth cleanable, nonab-

sorbent, grease-resistant and fire resistant material.
NOTE: Labeled and listed appliances are exempt from the 18-inch
requirement when installed according to their listing.

(C) No liquid petroleum gas (LPG like propane) tanks in use inside
any occupied building. Outside tanks must connect to appliances with lines
approved for that purpose.

(D) Food storage shelves, food preparation areas, food contact sur-
faces and floors in food preparation and serving areas must be made of or
finished with smooth, non-absorbent, cleanable material; and

(E) A table and chairs or equivalent seating and eating arrangements
to accommodate the number of occupants living in the sleeping place.

(b) Refrigerators and stoves or hot plates must always be in working
condition.

(c) Clean the facilities and equipment before each occupancy.

(d) Common use kitchen and dining areas must be separate from all
sleeping quarters. There can be no direct opening between kitchen or din-
ing areas and any living or sleeping area.

(e) If the operator becomes aware of or has reason to suspect that any-
body preparing, cooking or serving food has a communicable disease as
listed in paragraph (22), the operator must bar them from the cooking facil-
ity until the disease is no longer communicable.

(f) Buildings must have heating capable of keeping the facility at 68
degrees or more during use.

(g) The facility must comply with the 2005 edition of the FDA Food
Code. NOTE: Follow Division 4, Agriculture when it differs from the FDA
Food Code. The code is available at: http://www.cfsan.fda.gov/~dms/food-
code.html or contact the Oregon OSHA Resource Center at 800-922-2689
or in Salem 503-378-3272.

(20) Single Unit Cooking Facilities.

(a) When provided, single unit cooking, eating and dining facilities or
equipment must have the following:

(A) A gas or electric refrigerator, capable of keeping food at or below
41 degrees F.

(B) A minimum equivalent of two burners for cooking for every 10
persons or part thereof, or 2 families, whichever requires the most burners.
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(i) If a gas or electric hotplate or wood stove is within 18 inches of a
wall, that wall must be made of or finished with smooth cleanable, nonab-

sorbent, grease-resistant and fire resistant material.
NOTE: Labeled and listed appliances are exempt from the 18-inch
requirement when installed according to their listing.

(C) No liquid petroleum gas (LPG like propane) tanks in use inside.
Outside tanks must connect to appliances with lines approved for that pur-
pose.

(D) Food storage shelves, food preparation areas, food contact sur-
faces and floors in food preparation and serving areas made of or finished
with smooth, non-absorbent, cleanable material.

(E) A table and chairs or equivalent seating and eating arrangements
to accommodate the number of occupants living in the sleeping place.

(F) A refrigerator and stove or hot plate in working condition.

(b) Clean the facilities before each occupancy.

(21) First aid. OAR 437-004-1305, Medical and First Aid, applies to
all labor housing and related facilities. This rule includes requirements for

first aid supplies, an emergency medical plan and a plan of communication.
NOTE: Division 4/K requires all employees know about the first aid
requirements and emergency medical plans. If employees’ native lan-
guage is other than English, this must be taken into account in meeting
this requirement.

(22) Disease Reporting. The camp operator must comply with OAR
333-018-0000, Who Must Report and OAR 333-018-0015, What To Report
And When: 333-018-0000 Who Must Report Each Health Care Provider
knowing of or attending a case or suspected case of any of the diseases,
infections, or conditions listed in OAR 333-018-0015 shall report such
cases as specified. Where no Health Care Provider is in attendance, any
individual knowing of such a case shall report in a similar manner. 333-
018-0015 What to Report and When Reportable diseases, infections,
microorganisms, and conditions, and the time frames within which they
must be reported are as follows:

(a) Immediately, day or night: Bacillus anthracis (anthrax);
Clostridium botulinum (botulism); Corynebacterium diphtheriae (diphthe-
ria); Severe Acute Respiratory Syndrome (SARS) and infection by SARS-
coronavirus; Yersinia pestis (plague); intoxication caused by marine
microorganisms or their byproducts (for example, paralytic shellfish poi-
soning, domoic acid intoxication, ciguatera, scombroid); any known or sus-
pected common-source Outbreaks; any Uncommon Illness of Potential
Public Health Significance.

(b) Within 24 hours (including weekends and holidays): Haemophilus
influenzae (any invasive disease; for laboratories, any isolation or identifi-
cation from a normally sterile site); measles (rubeola); Neisseria meningi-
tidis (any invasive disease; for laboratories, any isolation or identification
from a normally sterile site); Pesticide Poisoning; poliomyelitis; rabies
(human or animal); rubella; Vibrio (all species).

(c) Within one Local Public Health Authority working day: Bordetella
pertussis (pertussis); Borrelia (relapsing fever, Lyme disease); Brucella
(brucellosis); Campylobacter (campylobacteriosis); Chlamydophila
(Chlamydia) psittaci (psittacosis); Chlamydia trachomatis (chlamydiosis;
lymphogranuloma venereum); Clostridium tetani (tetanus); Coxiella bur-
netii (Q fever); Creutzfeldt-Jakob disease and other transmissible spongi-
form encephalopathies; Cryptosporidium (cryptosporidiosis); Cyclospora
cayetanensis (cyclosporosis); Escherichia coli (Shiga-toxigenic, including
E. coli O157 and other serogroups); Francisella tularensis (tularemia);
Giardia (giardiasis); Haemophilus ducreyi (chancroid); hantavirus; hepati-
tis A; hepatitis B (acute or chronic infection); hepatitis C; hepatitis D
(delta); HIV infection (does not apply to anonymous testing) and AIDS;
Legionella (legionellosis); Leptospira (leptospirosis); Listeria monocyto-
genes (listeriosis); mumps; Mycobacterium tuberculosis and M. bovis
(tuberculosis); Neisseria gonorrhoeae (gonococcal infections); pelvic
inflammatory disease (acute, non-gonococcal); Plasmodium (malaria);
Rickettsia (all species: Rocky Mountain spotted fever, typhus, others);
Salmonella (salmonellosis, including typhoid); Shigella (shigellosis);
Taenia solium (including cysticercosis and undifferentiated Taenia infec-
tions); Treponema pallidum (syphilis); Trichinella (trichinosis); Yersinia
(other than pestis); any infection that is typically arthropod vector-borne
(for example: Western equine encephalitis, Eastern equine encephalitis, St.
Louis encephalitis, dengue, West Nile fever, yellow fever, California
encephalitis, ehrlichiosis, babesiosis, Kyasanur Forest disease, Colorado
tick fever, etc.); human bites by any other mammal; CD4 cell count <
200/_1 (mm3) or CD4 proportion of total lymphocytes < 14%; hemolytic
uremic syndrome.

(d) Within 7 days: Suspected Lead Poisoning (for laboratories; this
includes all blood lead tests performed on persons with suspected lead poi-
soning).
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(23) Access to ORS and OAR. Those wishing access to any of the
Oregon Revised Statutes (ORS) or Oregon Administrative Rules (OAR)
referenced here, may contact the Oregon OSHA Resource Center in Salem
or the nearest Oregon OSHA Field Office.

(24) Closure and alternative housing.

(a) The operator of agricultural labor housing must provide replace-
ment lodging without charge to the occupants if a government agency with
the authority to enforce building, health or safety standards declares the
housing or facilities to be uninhabitable and orders them vacated.

(b) The operator must provide replacement lodging for 7 consecutive
days from the time the housing was closed or until the closing agency
allows the original housing to reopen, whichever is shorter.

(c) Replacement lodging must meet or exceed the health and safety
standards of Oregon OSHA. Oregon OSHA must approve the location of
the replacement housing before employees are sent to it.

(d) Operators must arrange for replacement lodging not later than the
end of the day the original housing closes or another date designated by the
closing agency.

(e) Post the address of the replacement housing:

(A) Not later than the end of the day the original housing closes.

(B) In a place convenient to affected workers.

(C) In all languages spoken by the occupants.

(f) The posting in (e) above must state that the replacement housing
is free to occupants of the closed housing.

(g) The operator must give Oregon OSHA a list of names of the occu-
pants and the location of the replacement housing, for each.

(h) When the cause of the closure is beyond the control of the agri-
cultural labor housing operator, sections (a), (b), (c), (d), (e) and (g) above
do not apply. To determine whether the cause of closure was beyond the
control of the operator, Oregon OSHA will consider these circumstances,
including but not limited to:

(A) Whether the cause of the closure is a natural disaster;

(B) Whether the circumstances leading to the closure were known or
should have been known to the operator;

(C) Whether operator diligence could have avoided the circumstances
leading to the closure.

(i) Agricultural labor housing occupants entitled to temporary
replacement housing under this rule must accept or reject that housing
when the original housing closes. These rules do not obligate operators to
reimburse displaced occupants for housing they obtain without the opera-
tor’s knowledge or consent.

(A) The operator is responsible for replacement lodging only for as
many people as occupied the original closed housing. When an occupant
rejects the replacement housing, the operator has no obligation to reimburse
that occupant for other replacement housing.

(j) Oregon OSHA may issue a citation and assess a monetary penalty

for violation of these rules as in ORS 654.071 and 654.086.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 654.025(2) & 656.726(3)
Stats. Implemented: ORS 654.001 - 654.295
Hist.: OSHA 4-1998, f. 8-28-98, cert. ef. 10-1-98; OSHA 5-2000, f. 5-18-00, cert. ef. 6-1-00;
OSHA 4-2008, f. 3-24-08, cert. ef. 5-1-08
cecscccces

Department of Corrections
Chapter 291

Rule Caption: Marriages or Domestic Partnership Solemnization
Ceremonies for Inmates in DOC Facilities.

Adm. Order No.: DOC 5-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-28-08

Notice Publication Date:

Rules Amended: 291-133-0005, 291-133-0010, 291-133-0015, 291-
133-0025, 291-133-0035

Rules Suspended: 291-133-0045

Subject: The amendments are necessary to modity the rules to com-
ply with HB 2007 (Oregon Family Fairness Act), and permit inmates
who have entered into a domestic partnership to participate in a sol-
emnization ceremony in a department of Corrections facility.
Rules Coordinator: Janet R. Worley—(503) 945-0933
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291-133-0005
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 137.285, 179.040,
423.020, 423.030, and 423.075, and 2007 Or Laws, Chapter 99.

(2) Purpose: To establish Department of Corrections policies and pro-
cedures regarding inmate marriages or solemnization ceremonies for
inmates that have established a domestic partnership, conducted in a
Department of Corrections facility.

(3) Policy: Within the inherent limitations of resources, and the need
for facility security, safety, health and good order, it is the policy of the
Department of Corrections to permit an inmate to marry a person of the
opposite sex in an ODOC correctional facility, including another inmate,
and to permit an inmate that has established a domestic partnership to par-
ticipate in a solemnization ceremony in a Department of Corrections facil-
ity, provided that the marriage or domestic partnership is otherwise legal
under Oregon law, and is not inconsistent with the safe, secure and orderly
operation of a Department of Corrections facility, inmate rehabilitation, or

other penological interest.
Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030, 423.075 & 2007 OL Ch. 99
Hist.: CD 31-1978, . 10-24-78, ef. 10-25-78; CD 18-1981(Temp), f. & ef. 6-30-81; CD 50-
1981, f. & ef. 10-30-81; CD 58-1985, f. & ef. 8-16-85; CD 48-1986, f. & ef. 11-20-86; CD
22-1991, f. & cert. ef. 9-20-91; CD 11-1993(Temp), f. 4-21-93, cert. ef. 4-26-93; CD 28-
1993, £. 10-22-93, cert. ef. 10-23-93; DOC 5-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

291-133-0010
Definitions

(1) Applicant: For the purposes of these rules, “applicant” refers to an
inmate incarcerated in a Department of Corrections facility who submits a
Request for Inmate Marriage or Domestic Partnership Solemnization
Ceremony form.

(2) Death Row Status: An inmate who has received a sentence of
death and is assigned to Death Row Housing.

(3) Department of Corrections Facility: Any institution, facility, or
staff office, including the grounds, operated by the Department of
Corrections.

(4) Domestic Partner: An individual joined in a domestic partnership.

(5) Domestic Partnership: A civil contract entered into in person
between two individuals of the same sex who are at least 18 years of age,
who are otherwise capable and at least one of whom is a resident of Oregon,
which has been filed with the County Clerk and entered in the domestic
partnership registry.

(6) Immediate Family Member: Spouse or domestic partner, father,
mother, sister, brother, daughter, son, and grandparents, including foster, in-
law, step-relationships and domestic partners of other named immediate
family.

(7) Inmate: Any person under the supervision of the Department of
Corrections who is not on parole, post-prison supervision, or probation sta-
tus.

(8) Solemnization Ceremony: A ceremony to celebrate the establish-

ment of a domestic partnership.

Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030, 423.075 & 2007 OL Ch. 99
Hist.: CD 31-1978, f. 10-24-78, ef. 10-25-78; CD 18-1981(Temp), f. & ef. 6-30-81; CD 50-
1981, f. & ef. 10-30-81; CD 58-1985, f. & ef. 8-16-85; CD 48-1986, f. & ef. 11-20-86; CD
22-1991, f. & cert. ef. 9-20-91; CD 11-1993(Temp), f. 4-21-93, cert. ef. 4-26-93; CD 28-
1993, f. 10-22-93, cert. ef. 10-23-93; DOC 8-2002, f. & cert. ef. 6-12-02; DOC 5-
2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

291-133-0015
Marriage or Domestic Partnership Solemnization Ceremony
Application, Approval, and Eligibility Requirements

(1) An inmate incarcerated in a Department of Corrections facility
wishing to marry or have a domestic partnership solemnization ceremony
may obtain necessary forms from designated staff.

(2) Marriages and domestic partnership solemnization ceremonies in
a Department of Corrections facility will occur two times per year on the
fourth Mondays of April and October.

(3) A Request for Inmate Marriage or Domestic Partnership
Solemnization Ceremony form must be submitted for approval to designat-
ed staff at least six weeks prior to the scheduled marriage or ceremony date.

(a) An inmate requesting a solemnization ceremony must also submit
a certified copy of the inmate’s Declaration of Domestic Partnership regis-
tered with the County Clerk’s Office.

(b) Designated staff shall approve or disapprove the request within 15
working days following receipt, except that approval or disapproval may be
delayed for up to 30 working days if the accuracy of the information pro-
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vided on the Request for Inmate Marriage or Domestic Partnership
Solemnization Ceremony form is in doubt.

(4) An applicant and prospective spouse, and an applicant’s domestic
partner, must meet the following eligibility requirements:

(a) The applicant is confined in a Department of Corrections facility
at the time of the application and remains so until the marriage or domestic
partnership solemnization ceremony.

(b) The applicant has no major disciplinary misconduct sanctions six
weeks prior to the marriage or domestic partnership solemnization ceremo-
ny date and remains without any such sanctions until the marriage or
domestic partnership solemnization ceremony.

(c) Neither the marriage applicant nor the applicant’s prospective
spouse is currently married, mentally incapacitated, of blood relation of
first cousins or closer, or of the same sex.

(d) Both the applicant and prospective spouse, or the applicant’s
domestic partner, are approved for privileged visitation under the
Department of Corrections’ rule on Visiting (Inmate) (OAR 291-127) at the
time of the application, or if not at the time of the application, at least six
weeks prior to the scheduled marriage or domestic partnership solemniza-
tion ceremony date and remain so qualified until the marriage or domestic
partnership solemnization ceremony date. This eligibility requirement for
privileged visiting may be waived for an applicant who is assigned to
administrative segregation status for reasons of protective custody, or for an
applicant who is on death row status.

(e) The applicant, whether indigent or not, accepts responsibility for
all fees incurred related to the marriage or domestic partnership solemniza-
tion ceremony process, such as the marriage license fee and ceremony
expenses.

(f) The necessary procedures for the issuance of a marriage license
and performance of the marriage ceremony, or for the performance of the
solemnization ceremony, is not inconsistent with the safe, secure and order-
ly operation of the Department of Corrections facility, inmate rehabilita-
tion, or other penological interest.

(g) Approval may be withdrawn by the functional unit manager, or by

designated staff, if the applicant later becomes ineligible.

Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030, 423.075 & 2007 OL Ch. 99
Hist.: CD 31-1978, f. 10-24-78, ef. 10-25-78; CD 18-1981(Temp), f. & ef. 6-30-81; CD 50-
1981, f. & ef. 10-30-81; CD 28-1983, f. & ef. 7-11-83; CD 58-1985, f. & ef. 8-16-85; CD 48-
1986, f. & ef. 11-20-86; CD 22-1991, . & cert. ef. 9-20-91; CD 11-1993(Temp), f. 4-21-93,
cert. ef. 4-26-93; CD 28-1993, f. 10-22-93, cert. ef. 10-23-93; DOC 8-2002, f. & cert. ef. 6-
12-02; DOC 5-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

291-133-0025
Marriage or Domestic Partnership Solemnization Ceremony

(1) Staff will arrange for the marriage or domestic partnership solem-
nization ceremony to be scheduled in the area designated after all necessary
forms are processed and confirmations have been made.

(2) All guests (including participants) attending the marriage or
domestic partnership solemnization ceremony must be approved for privi-
leged visiting in accordance with the Department of Corrections rule on
Visiting (Inmate) (OAR 291-127) on the day of the ceremony. In accor-
dance with OAR 291-133-0015(4)(d), this requirement may be waived for
an applicant who is assigned to administrative segregation status for rea-
sons of protective custody, or for an applicant who is on death row status.

(a) All guests will be processed into the institution in accordance with
procedures for regular privileged visiting.

(b) A maximum of ten guests (not including the official performing
the marriage or individual conducting the domestic partnership solemniza-
tion ceremony) will be permitted at attend the ceremony with the appli-
cants.

(3) An inmate who is an immediate family member of the bride or
groom or domestic partner may attend the marriage or domestic partnership
solemnization ceremony only if he/she is housed at the facility where the
wedding or ceremony is being held.

(4) Designated staff will notify the inmate and appropriate staff when
arrangements for the marriage or domestic partnership solemnization cere-
mony have been finalized.

(5) No food, cameras, flowers, or special clothing may be brought
into a Department of Corrections facility for inmate marriages or domestic
partnership solemnization ceremonies.

(6) Inmates will be permitted to wear a plain wedding or domestic
partner band, which shall be recorded on the inmate’s personal property list.

(7) The applicant or prospective spouse or applicant’s domestic part-
ner will have the responsibility of contacting the clergy or other licensed
person(s) to perform the marriage or solemnization ceremony.

May 2008: Volume 47, No. 5



ADMINISTRATIVE RULES

(8) The schedule of marriages or domestic partnership solemnization
ceremonies will be arranged by designated staff.
(9) The designated staff member will assure that appropriate reports

are submitted.
Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030, 423.075 & 2007 OL Ch. 99
Hist.: CD 11-1993(Temp), f. 4-21-93, cert. ef. 4-26-93; CD 28-1993, f. 10-22-93, cert. ef. 10-
23-93; DOC 8-2002, f. & cert. ef. 6-12-02; DOC 5-2008(Temp), f. & cert. ef. 4-1-08 thru 9-
28-08

291-133-0035
Inmate-to-Inmate Marriages and Domestic Partnership Solemnization
Ceremonies

(1) An applicant satisfying the eligibility requirements of OAR 291-
133-0015 may be permitted to marry another applicant who satisfies these
requirements.

(2) All inmate-to-inmate marriages shall be conducted at the Coffee
Creek Correctional Facility, except male death row status inmates, whose
marriages which shall take place at the Oregon State Penitentiary
(Penitentiary).

(3) For marriages, staff at department facilities other than Coffee
Creek Correctional Facility shall coordinate with staff at the Coffee Creek
Correctional Facility at least four weeks in advance of the marriage cere-
mony date.

(4) For inmate to inmate domestic partnership solemnization cere-
monies, staff will coordinate at least four weeks in advance of the marriage
ceremony to make arrangements for the ceremony.

(5) Transportation of applicants for inmate-to-inmate marriage and
domestic partnership solemnization ceremonies will be coordinated

through the Classification and Transfer Unit.
Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030, 423.075 & 2007 OL Ch. 99
Hist.: CD 11-1993(Temp), f. 4-21-93, cert. ef. 4-26-93; CD 28-1993, f. 10-22-93, cert. ef. 10-
23-93; DOC 8-2002, f. & cert. ef. 6-12-02; DOC 5-2008(Temp), f. & cert. ef. 4-1-08 thru 9-
28-08

291-133-0045
Visiting

Marriage does not affect the visiting privileges of inmates (including
applicants), spouses or prospective spouses. All visiting privileges are gov-
erned by the Department of Corrections rules on Visiting (Inmate) (OAR

291-127).
Stat. Auth.: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 137.285, 179.040, 423.020, 423.030 & 423.075
Hist.: CD 11-1993(Temp), f. 4-21-93, cert. ef. 4-26-93; CD 28-1993, f. 10-22-93, cert. ef. 10-
23-93; Suspended by DOC 5-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

Rule Caption: Inclusion of Domestic Partner in the Definition of
Immediate Family for Inmates Assigned to Disciplinary
Segregation.

Adm. Order No.: DOC 6-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-28-08

Notice Publication Date:

Rules Amended: 291-011-0010

Subject: The rule amendment is necessary to modify the rule to com-
ply with HB 2007 (Oregon Family Fairness Act). This will permit
inmates assigned to disciplinary segregation to visit with their
domestic partner, as well as other immediate family members.
Rules Coordinator: Janet R. Worley—(503) 945-0933

291-011-0010
Definitions

(1) Close Supervision Status: Placement of an inmate so that he/she is
more restricted than other inmates in disciplinary segregation status. This
status is designated for inmates whose actions disrupt the safe and orderly
operation of disciplinary segregation.

(2) Disciplinary Segregation: The placement of an inmate in a hous-
ing program status which separates him/her from the main population of the
facility in accordance with Department of Corrections rule on Prohibited
Inmate Conduct and Processing Disciplinary Actions (OAR 291-105).

(3) Disciplinary Segregation Supervisor: That person designated by
the functional unit manager to oversee the daily operation of the
Disciplinary Segregation Unit (DSU).

(4) Domestic Partner: An individual joined in a domestic partnership.

(5) Domestic Partnership: A civil contract entered into in person
between two individuals of the same sex who are at least 18 years of age,
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who are otherwise capable and at least one of whom is a resident of Oregon,
which has been filed with the County Clerk and entered in the domestic
partnership registry.

(6) Dry Cell Status: A visual inspection process which, after reason-
able suspicion has been established, allows for the placement of an inmate
in a cell for the safe recovery of internally concealed foreign substances,
instruments, and other contraband.

(7) Functional Unit Manager: Any person within the Department of
Corrections who reports to either the Director, or Assistant Director, or
administrator and has responsibility for the delivery of program services or
the coordination of program operations. In a correctional facility, the super-
intendent is the functional unit manager.

(8) Immediate Family Member: Spouse or domestic partner, father,
mother, brother, sister, daughter, son, aunt, uncle, grandchildren and grand-
parents, including foster, in-law, step relationships and domestic partners of
the other named immediate family.

(9) Long-Term Status: Any inmate confined in segregation status or
in disciplinary segregation for 30 or more consecutive days.

(10) Mental Health Professional: An individual who by virtue of
his/her education, credentials, and experience is permitted to care for the
mental health needs of patients. This includes, but is not limited to, psychi-
atrists, psychologists, psychiatric social workers and psychiatric nurse prac-
titioners.

(11) Officer-in-Charge: That person designated by the functional unit
manager to supervise the facility and make operational decisions in accor-
dance with rule or procedure during periods when the functional unit man-
ager or officer-of-the-day are not readily available.

(12) Officer-of-the-Day: That person designated by the functional
unit manager and approved by the Assistant Director for Operations or
Institutions Administrator to act on behalf of the functional unit manager
during non-business hours and other periods when the functional unit man-
ager may be absent.

(13) Oregon Accountability Model: A plan composed of six compo-
nents that is designed to strengthen the department’s ability to hold inmates
and offenders accountable for their actions and staff accountable for achiev-
ing the mission and vision of the department.

(14) Qualified Health Care Professional: This includes physicians,
physician assistants, nurses, nurse practitioners, dentists, mental health pro-
fessionals and others who by virtue of their education, credentials and expe-
rience are permitted by law to evaluate and care for patients.

(15) Reasonable Suspicion: An apparent state of objective facts and
rational inferences drawn there from which would permit a reasonable and
experienced correctional staff person to conclude that an inmate is possess-
ing contraband or is committing a crime or rule violation or conspiring or
attempting the same.

(16) Short-Term Status: Any inmate confined in segregation status or

in disciplinary segregation less than 30 consecutive days.
Stat. Auth.: ORS 179.040, 423.020, 423.030, & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030, & 423.075
Hist.: CD 21-1978, f. & ef. 8-29-78; CD 33-1983, f. & ef. 10-14-83; CD 23-1985, f. & ef. 8-
16-85; CD 18-1987(Temp), f. & ef. 3-5-87; CD 33-1987, f. & ef. 8-28-87; CD 19-1991, f. &
cert. ef. 8-21-91; DOC 10-2001, f. & cert. ef. 3-21-01; DOC 11-2006, f. 10-12-06, cert. ef.
10-16-06; DOC 6-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

ecccccccoe

Rule Caption: Inclusion of Domestic partner in the Definition of
Immediate Family for Inmates Assigned to the Intensive
Management Unit.

Adm. Order No.: DOC 7-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-28-08

Notice Publication Date:

Rules Amended: 291-055-0010

Subject: The rule amendment is necessary to modify the rule to com-
ply with HB 2007 (Oregon Family Fairness Act). This will permit
inmates in the Intensive Management Unit to visit with their domes-
tic partner, as well as other immediate family members.

Rules Coordinator: Janet R. Worley—(503) 945-0933

291-055-0010
Definitions
(1) Domestic Partner: An individual joined in a domestic partnership.
(2) Domestic Partnership: A civil contract entered into in person
between two individuals of the same sex who are at least 18 years of age,
who are otherwise capable and at least one of whom is a resident of Oregon,
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which has been filed with the County Clerk and entered in the domestic
partnership registry.

(3) Immediate Family Member: Spouse or domestic partner, father,
mother, brother, sister, daughter, son, aunt, uncle, grandchildren and grand-
parents, including foster, in-law, step relationships and domestic partners or
other name immediate family.

(4) Intensive Management: The status of a maximum custody inmate
assigned to special security housing and programs in a designated intensive
management unit or cell separate from general population housing units
and cells in Department of Corrections facilities.

(5) Officer-in-Charge: The person designated by the facility function-
al unit manager responsible for the daily operation of the IMU or IMU sta-
tus cells.

(6) Serious Management Concerns: Participation either individually,
or in a group, in behavior which poses a significant threat to the safe and
secure operation of the facility, including, but not limited to, threatening or
inflicting bodily injury on another person, posing an immediate risk of
escape, promoting or engaging in disruptive group behavior, promoting
security threat group activities, or being involved in any other activity that

could significantly threaten the safe and secure operation of the facility.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 13-1991, . & cert. ef. 6-7-911; CD 21-1994, f. 11-16-94, cert. ef. 12-1-94 ; DOC
20-2000, f. & cert. ef. 8-18-00; DOC 7-2008(Temp), f. & cett. ef. 4-1-08 thru 9-28-08

Rule Caption: Inclusion of Domestic Partner in the Definition of
Immediate Family for Inmate Visitation, and Clarification of
Visiting for Inmates in Administrative Housing.

Adm. Order No.: DOC 8-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-28-08

Notice Publication Date:

Rules Amended: 291-127-0210, 291-127-0260

Subject: The rule amendment is necessary to modify the rule to com-
ply with HB 2007 (Oregon family fairness Act), and clarify visiting
policies for inmates in Administrative Housing. Amendment to OAR
291-127-0010 will permit inmates certain special housing units and
on basic visiting status to visit with their domestic partner, as well
as other immediate family members. Amendment to OAR 291-127-
0260 will permit inmates assigned to Administrative housing to visit
with approved visitors in the inmate’s visiting list.

Rules Coordinator: Janet R. Worley—(503) 945-0933

291-127-0210
Definitions

(1) Accompanied Visit: A type of visitation authorized by the
Department of Corrections in its correctional facilities in which an inmate
is permitted to visit with a minor child who remains in the company of an
approved adult visitor with the written consent of the custodial parent or
guardian.

(2) Basic Visiting: A type of visitation authorized by the Department
of Corrections in its correctional facilities in which an inmate and an
approved visitor are permitted to see and talk with each other on a sched-
uled basis for a reasonable period of time with no physical contact. Basic
visiting may be authorized by the department to take place in person, or
through the use of videoconferencing technology.

(3) Co-Defendant: A person who has been convicted of a crime in
which the inmate had some involvement in the same criminal incident(s)
which gave rise to the conviction, or who is currently the subject of a crim-
inal prosecution for the same criminal incident(s) involving the inmate.

(4) Conspiracy: An agreement between an inmate and one or more
persons to engage in, cause, or conceal a rule violation or criminal activity.

(5) Contraband: Any article or thing which an inmate is prohibited by
statute, rule or order from obtaining, possessing, or which the inmate is not
specifically authorized to obtain or possess or which the inmate alters with-
out authorization.

(6) Contractor: Any person working or providing services in a
Department of Corrections facility under a contractual arrangement to pro-
vide services to the department, or any person employed by private or pub-
lic sector agencies who is serving under department-sanctioned special
assignment to provide services or support to the department programs.

(7) Department of Corrections Facility: Any institution, facility or
staff office, including the grounds, operated by the Department of
Corrections.
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(8) Disrespect: Where a visitor directs hostile, sexual, abusive, or
threatening language or gestures, verbal or written, towards or about anoth-
er person.

(9) Disturbance: Conduct or activity which unnecessarily interferes
with visitation operations, and/or which advocates, encourages, promotes
or otherwise creates or poses a threat to the safety, security, health and good
order of the facility, and/or the safety and security of inmates, staff, visitors,
contractors or the community. A visitor commits a disturbance if he/she
advocates, creates, engages in, maintains or promotes an annoying condi-
tion or disorder characterized by unruly, noisy, violent conduct which dis-
rupts the orderly administration of the visiting process.

(10) Domestic Partner: An individual joined in a domestic partner-
ship.

(11) Domestic Partnership: A civil contract entered into in person
between two individuals of the same sex who are at least 18 years of age,
who are otherwise capable and at least one of whom is a resident of Oregon,
which has been filed with the County Clerk and entered in the domestic
partnership registry.

(12) Employee: Any person employed full-time, part-time or on tem-
porary appointment by the Department of Corrections.

(13) Excessive Contact: Prolonged or frequent contact between a vis-
itor and an inmate which exceeds the brief embrace and kiss upon meeting
and leaving, hand-holding, or holding of children specifically allowed.
Excessive is not casual contact, but rather a pattern of contact beyond rule
limits.

(14) Holiday: A day recognized and announced annually as a holiday.
If the actual and generally recognized holiday differs from the day recog-
nized by the Department of Administrative Services, the holiday recog-
nized for purposes of this rule is the date indicated on the calendar.

(15) Immediate Family Member: Spouse or domestic partner, father,
mother, sister, brother, daughter, son, and grandparents, including foster, in-
law, step-relationships and domestic partners of other named immediate
family.

(16) Inappropriate Relationship: A personal relationship between an
inmate or offender and any employee, contractor, or volunteer of the
Department of Corrections that developed during the course of employ-
ment/contract work/volunteering or as a result of same.

(17) Inmate: Any person under the supervision of Department of
Corrections who is not on parole, post-prison supervision, or probation sta-
tus.

(18) Intake Status: That period of time following delivery of an
inmate to the custody of the Department of Corrections in which the depart-
ment conducts its intake processing of the inmate including, but not limit-
ed to, the conduct of medical and mental health assessments, custody clas-
sification, and identification of programming needs and assignments.

(19) Privileged Visiting: A type of visitation authorized by the
Department of Corrections in its correctional facilities in which an inmate
and an approved visitor are permitted to see and talk with each other on a
scheduled basis for a reasonable period of time with limited physical con-
tact, consisting of a brief embrace and kiss upon meeting and leaving, hand
holding, and holding of children.

(20) Reasonable Suspicion: An apparent state of objective facts and
rational inferences drawn there from which would permit a reasonable and
experienced correctional staff person to conclude that an individual or set
of circumstances poses a threat to the safety, security, health and good order
of the facility, and/or the safety and security of inmates, staff, visitors, con-
tractors or the community, including, but not limited to, committing a crime
or rule violation or conspiring or attempting the same.

(21) Search: A close inspection, including touching in an impartial
manner, of a person, vehicle, possessions, or other property, or buildings or
premises. For purposes of entering a correctional institution, searches often
require the removal and separate inspection of shoes, belts, jackets, and
other accessories during processing. Types of searches include the follow-
ing:

(a) Consent: Inspection of a person or their property conducted with
prior permission of the person being searched, or of a person who owns or
has in his/her possession that property which is searched.

(b) Frisk: To search a person for something by running the hands over
the clothed person, through the hair, inspecting pockets and cuffs, and other
items in his/her possession.

(c) Skin: A search procedure wherein the person being searched
removes all of his/her clothing and is visually examined and clothing
removed is carefully inspected before return and redressing, for the purpose
of detecting contraband.
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(22) Sexual Activity: Sexual contact including, but not limited to sex-
ual intercourse, kissing, fondling, and/or manipulation of the genitalia, but-
tocks, and breasts of another person, or of oneself, in a manner which pro-
duces or is intended to produce sexual stimulation or gratification.

(23) Sex Crime Involving a Minor Child: Any conviction (including
juvenile adjudications) of a sexual crime committed, attempted or con-
spired in which a minor child was involved, victimized, or the intended vic-
tim.

(24) Special Housing Status: Those inmates housed in one of the fol-
lowing areas:

(a) Disciplinary Segregation;

(b) Administrative Housing;

(c) Special Management Unit (SMU);

(d) Death row;

(e) Infirmary;

(f) Intensive Management Unit (IMU); or

(g) Community Hospitalization.

(25) Special Visiting: Those visits listed below:

(a) A type of visitation authorized by the Department of Corrections
in its correctional facilities in which an inmate is permitted to visit with a
person who is not on the inmate’s approved visiting list;

(b) An extra visit by an inmate and a person who is on the inmate’s
approved visiting list that is permitted beyond the limits on the number of
visits established by these rules and the facility; and

(c) A visit that is permitted at an hour and/or place at which visits are
not normally permitted.

(26) Spouse: A person who is legally married to an inmate.

(27) Termination of Visiting: The end of visiting privileges for the day
by order of the visiting area staff or other authorized staff.

(28) Victim: A person who was subjected to direct harm or injury as
aresult of the criminal conduct of the inmate for which the inmate has been
convicted, past or present, as identified in records or in information avail-
able to the Department of Corrections.

(29) Video Visiting: A type of visiting authorized by the Department
of Corrections in which an inmate and an approved visitor are permitted to
see and talk with each other on a scheduled basis through the use of video-
conferencing technology. Video visitation may be used for basic visiting or
as a supplement to on-site contact visiting.

(30) Volunteer: An approved person(s) who donates time, knowledge,
skills and effort to enhance the mission, activities and programs of the
department (includes practicums and interns). Volunteers serve at the pleas-

ure of the department and are not considered employees.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 10-2000, f. & cert. ef. 4-25-00; DOC 3-2005, f. 3-11-05, cert. ef. 3-14-05; DOC
8-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

291-127-0260
Time, Length, and Place of Visits

(1) The time, length, and place of visits shall be posted at the visiting
desk and visiting room of each Department of Corrections facility.

(2) Termination of Visits: Visits may be terminated by the facility
superintendent or designated staff at their discretion at any time due to
space limitations or as deemed necessary to maintain the safety, security,
health and good order of the facility, and/or the safety and security of other
inmates, staff, visitors, contractors or the community.

(3) Visitors who engage in a disturbance or other inappropriate con-
duct as defined in these rules, or who loiter in or about a Department of
Corrections facility, shall be subject to removal from the facility by depart-
ment staff. The officer-in-charge of the facility may notify law enforcement
officials for assistance if the visitor refuses to leave the facility when
requested by department staff.

(4) Except for minimum-security facilities and the Oregon State
Penitentiary, privileged visiting hours occur five days per week
(Wednesday through Sunday), including state holidays. Due to physical
plant design, work environment and/or staff level, facilities may limit or
expand number of days, length, and time of visits at the discretion of the
superintendent. The Oregon State Penitentiary will provide visits seven
days per week.

(5) Inmates Assigned to General Population:

(a) Visitation for inmates assigned to general population shall take
place during regular visiting hours.

(b) Except for minimum-security facilities, visitors will be accommo-
dated on a first come, first serve basis. Facilities may schedule appoint-
ments for visiting.
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(c) Basic Visiting: An inmate assigned to general population in a
Department of Corrections facility whose visits are restricted to basic visit-
ing shall be permitted visitation as follows:

(A) Immediate Family: Four visits per month, two of which must
occur on weekdays.

(B) All other approved visitors: Two visits per month.

(C) Only two visitors shall be allowed. A third person shall be per-
mitted if he/she is under three years of age and is held on the lap.
Exceptions may be specifically authorized by the superintendent or
designee.

(D) Visits shall be limited to no more than one hour in length.

(6) Inmates Assigned to Special Housing:

(a) Inmates assigned to special housing may be permitted basic visit-
ing with immediate family members only in accordance with the criteria set
forth in OAR 291-127-0250, except as otherwise specified in these rules.

(b) Visitation by inmates assigned to special housing shall be limited
to one visit per week, except as otherwise specified in these rules.

(c) Duration of visits shall be established by the facility superintend-
ent or designee, and shall be limited to no more than one hour in length,
depending upon space availability, except as otherwise specified in this
rule.

(d) Death Row: Inmates assigned to Death Row who are approved for
visiting shall be permitted two visits per week with approved visitors on
their visiting list. The maximum length of visits is limited to two hours,
depending upon space availability. Visitors must call in advance to sched-
ule a visiting appointment.

(e) Administrative Housing: Inmates assigned to Administrative
Housing may be permitted visits with approved visitors on their visiting
list. The facility superintendent or designee shall determine the duration of
the visit based upon space availability. Visitors must call in advance to
schedule a visiting appointment.

(f) Special Management Unit (SMU): Inmates assigned to a Special
Management Unit at a Department of Corrections facility may be permitted
visits with approved visitors on their visiting list in the unit or the main vis-
iting room, subject to recommendation of a psychiatrist and with the
approval of the facility superintendent/designee. The facility superintend-
ent or designee shall direct the type of visiting permitted (privileged or
basic), upon recommendation of the psychiatrist. No minor children will be
permitted to visit with the inmate if the visit occurs in the unit. Visitors
must call in advance to schedule a visiting appointment.

(g) Intensive Management Unit (IMU): Inmates assigned to an
Intensive Management Unit (IMU) or IMU cell may be permitted visits
based on the inmate’s program level and in accordance with the Department
of Corrections rule on Intensive Management Unit (OAR 291-155). Visits
will be conducted in a designated basic visiting area for IMU status
inmates. Visits will occur only with immediate family members. Visitors
must call in advance to schedule a visiting appointment.

(h) Infirmary: Inmates assigned to the Infirmary at a Department of
Corrections facility may be permitted visits as follows:

(A) Inmates who are permanently assigned to the Infirmary at a
Department of Corrections facility may be permitted privileged visiting in
the main visiting room/area with approved visitors on their visiting list,
upon recommendation of Health Services staff. Visitation by inmates
approved for privileged visiting in the main visiting room/area shall be sub-
ject to the 24 visiting point system set forth in OAR 291-127-0250.

(B) Inmates who are patients in the Infirmary, but are not permanent-
ly assigned to the Infirmary, and who are approved for privileged visiting
may be permitted visits with immediate adult family members in the
Infirmary, except as otherwise recommended by Health Services staff and
authorized by the facility superintendent or designee.

(C) Inmates participating in a Department of Corrections Hospice
program may be permitted extended visitation on a case-by-case basis,
upon recommendation of Health Services staff and as authorized by facili-
ty superintendent or designee. Visitation in the Hospice program is not a
part of the regular visitation program.

(i) Community Hospitalization: Inmates assigned to community hos-
pitalization and under Department of Corrections supervision may be per-
mitted visits as follows:

(A) Inmates assigned to general population and the Infirmary in a
Department of Corrections facility prior to their current hospital admission
may be permitted visiting during the course of their hospital stay, upon con-
sent of the attending/treating physician and/or hospital administration.
Visits shall be during normal hospital visiting hours. Duration of visits shall
be determined by the superintendent/designee.
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(B) Inmates assigned to the Disciplinary Segregation Unit,
Administrative Segregation Unit, Special Management Unit, and Death
Row prior to their current hospital admission will only be permitted visits
on a case-by-case basis, upon recommendation of Health Services staff, and

as authorized by the facility superintendent or designee.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 10-2000, f. & cert. ef. 4-25-00; DOC 3-2005, f. 3-11-03, cert. ef. 3-14-05; DOC
8-2008(Temp), f. & cert. ef. 4-1-08 thru 9-28-08

Rule Caption: Management of Inmate and Offender Records.
Adm. Order No.: DOC 9-2008

Filed with Sec. of State: 4-10-2008

Certified to be Effective: 4-10-08

Notice Publication Date: 1-1-2008

Rules Adopted: 291-070-0115, 291-070-0120, 291-070-0125,
291-070-0130, 291-070-0135, 291-070-0140

Rules Ren. & Amend: 291-070-0005 to 291-070-0100, 291-070-
0010 to 291-070-0110

Rules Repealed: 291-070-0015, 291-070-0020, 291-070-0025, 291-
070-0026, 291-070-0027, 291-070-0028, 291-070-0030, 291-070-
0035, 291-070-0041, 291-070-0043, 291-070-0045, 291-070-0050,
291-070-0055, 291-070-0056, 291-070-0080

Subject: The rule modifications are necessary to update and clari-
fy standards for the control, maintenance and disposition of inmate
and offender records within the Department of Corrections.

Rules Coordinator: Janet R. Worley—(503) 945-0933

291-070-0100
Authority, Purpose, and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 179.040, 423.020,
423.030, and 423.075.

(2) Purpose: The purpose of this rule is to establish standards for the
control, maintenance and disposition of file materials pertaining to individ-
uals committed to the supervision of the Department of Corrections.

(3) Policy: It is the policy of the Oregon Department of Corrections
that files on Department of Corrections inmates and offenders will be main-
tained in a manner which assures the availability of file material necessary
for case management. Additionally, relevant file material which serves to
preserve an historical record of the individual’s period of supervision shall
be maintained and retained for specified periods of time following the indi-

vidual’s release from supervision.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: CD 54-1981(Temp), f. & ef. 12-10-81; CD 17-1982, f. & ef. 6-4-82; CD 21-
1983(Temp), f. & ef. 5-16-83; CD 38-1983, f. & ef. 10-14-83; CD 50-1985, f. & ef. 8-16-85;
CD 8-1986, f. 4-18-86, ef. 5-15-86; CD 17-1986, f. & ef. 6-30-86; CD 23-1994, f. 12-21-94,
cert. ef. 1-3-95; Renumbered from 291-070-0005, DOC 9-2008, f. & cert. ef. 4-10-08

291-070-0110
Definitions

(1) Archives: The state repository for public records having a legal or
historical value but for which immediate access is not required. The loca-
tion where the official files of Department of Correctional felony inmates
and offenders are permanently maintained.

(2) Department of Corrections Facility: Any institution, facility, or
staff office, including the grounds, operated by the Department of
Corrections.

(3) Functional Unit: Any organizational component within the
Department of Corrections responsible for the delivery of services or coor-
dination of programs.

(4) Functional Unit Manager: Any person within the Department of
Corrections who reports to the Director, Deputy Director, an Assistant
Director, or administrator and has responsibility for the delivery of program
services or coordination of program operations.

(5) Inmate: Any person under the supervision of the Department of
Corrections who is not on parole, post-prison supervision, or probation sta-
tus.

(6) Offender: Any person under the supervision of the Department of
Corrections who is on parole, probation, or post-prison supervision status.

(7) Offender Information and Sentence Computation (OISC): The
centralized functional unit which maintains working files after an inmate is
released from a Department of Correctional facility.

(8) Record: Includes, but is not limited to, a document, book, paper,
photograph, file, sound recording or machine readable electronic record,
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regardless of physical form or characteristics, made, received, filed or
recorded in pursuance of law or in connection with the transaction of pub-
lic business, whether or not confidential or restricted in use. (ORS 192.005)

(9) Records Officer: Refers to the person designated by a state agency
or political subdivision in accordance with ORS 192.105(2)(a). The OISC
Administrator is the Department of Corrections Records Officer and has the
duty to archive and seal offender records in compliance with these rules.

(10) Retention Schedule: Either a General Schedule published by the
State Archivist in the Oregon Administrative Rules in which certain com-
mon public records are described or listed by title and a retention period is
established for each, or a Special Schedule approved by the state Archivist
for the public records of a specific agency.

(11) Sealing Inmate or Offender Records: The physical sealing of
offender file material by order of the court accomplished by OISC.

(12) Working File: Those documents maintained in a Department of
Corrections facility, Community Corrections office, or functional unit for
administrative, operational or case management purposes.

Stat Auth: ORS 179.040, 423.020, 423.030, 423.075

Stat Impl: ORS 179.040, 423.020, 423.030, 423.075

Hist: CD 54-1981(Temp), f. & ef. 12-10-81; CD 17-1982, f. & ef. 6-4-82; CD 21-

1983(Temp), f. & ef. 5-16-83; CD 38-1983, f. & ef. 10-14-83; CD 50-1985, f. & ef. 8-16-85;

CD 8-1986, f. 4-18-86, ef. 5-15-86; CD 17-1986, f. & ef. 6-30-86; CD 23-1994, f. 12-21-94,

cert. ef. 1-3-95; CD 4-1996, f. 5-23-96, cert. ef. 6-1-96; Renumbered from 291-070-0010,

DOC 9-2008, . & cert. ef. 4-10-08

291-070-0115
Working File

(1) Establishment of Working File: Working files on all Department
of Corrections inmates shall be established upon initial reception at a
Department of Corrections facility or intake center.

(2) Working files shall remain decentralized to ensure the staff mem-

bers who work with them have access to them.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, . & cert. ef. 4-10-08

291-070-0120
Access to Files

(1) Only employees of the Department of Corrections and representa-
tives of criminal justice agencies shall have authorized access to inmate and
offender files.

(2) The Records Office is a restricted area; only individuals author-
ized by the OISC Administrator or institution functional unit manager shall
enter the Records Office:

(a) In emergency situations, the institution functional unit manager or
designee may designate an employee to enter the Records Office and
remove working files.

(b) Alist of these authorized individuals may be posted in the Records

Office.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, . & cert. ef. 4-10-08

291-070-0125
Transporting Working Files

(1) The Department will use proper security controls for transporta-
tion of inmate and offender working files during transit between institu-
tions, functional units, agencies or customers.

(2) Each functional unit that sends, receives or transports confidential
or sensitive offender information is responsible to assure that the informa-
tion is protected appropriately during transit from loss, destruction or unau-
thorized access. (DAS Statewide Policy 107-004-100, Transporting

Information Assets).
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, f. & cert. ef. 4-10-08

291-070-0130
Retention and Destruction of Offender Records

(1) The State Archivist grants authorization to Oregon government
agencies, in the form of records retention schedules, for the retention or dis-
position of public records in their custody.

(2) Centralized control over retention and disposition of all records
will be in accordance with state statutes.

(3) Agency working files will be maintained in accordance with the
approved Special Schedule.

(4) At the time of closure of Community Corrections working files,
the closing summary and other required documents will be sent to OISC for
archiving in accordance with the SOON Office Procedures and Reference
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Guide. The Community Corrections working file will be maintained in
accordance with individual county archival requirements and the Office
Procedures and Reference Guide.

(5) Medical, dental, and mental health treatment files on inmates con-
fined in a Department of Corrections facility will be maintained in accor-
dance with the Department of Corrections rule on Health Services (Inmate)

(OAR 291-124).
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, f. & cert. ef. 4-10-08

291-070-0135
Public Requests for Inmate/Offender Records

It is the responsibility of all persons using Department of Corrections
files, including consultants, contract personnel, and volunteers, to ensure
the confidentiality of and provide access to inmate and offender working
files in strict accordance with the provisions outlined below:

(1) Inmate and Offender records will be released in accordance with
the Department of Corrections rule on Release of Public Record (OAR 291-
037).

(2) Verbal inquiries regarding Department of Corrections files and
records from any source, including the inmate, will be responded to in
accordance with the Department of Corrections rule on Release of Public

Information (OAR 291-039).
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, f. & cert. ef. 4-10-08

291-070-0140
Sealing of Inmate or Offender Records

(1) Sealing of a working file or record may only be accomplished
after receipt of a certified order from the court;

(2) Upon receipt of a certified order directing a working file or record
be sealed, when the inmate’s or offender’s file is available, staff will attach
any and all inmate and offender material to the court order and forward the

court order and file material to OISC for sealing.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075
Stat Impl: ORS 179.040, 423.020, 423.030, 423.075
Hist.: DOC 9-2008, f. & cert. ef. 4-10-08

Department of Energy
Chapter 330

Rule Caption: Amend business Energy Tax Credit (BETC) pro-
gram rules.

Adm. Order No.: DOE 3-2008

Filed with Sec. of State: 3-21-2008

Certified to be Effective: 3-21-08

Notice Publication Date: 12-1-2007

Rules Amended: 330-090-0105, 330-090-0110, 330-090-0120, 330-
090-0130, 330-090-0140, 330-090-0150

Subject: Establish rules defining “taxpayer” and “applicant” to be
consistent with Oregon tax law.

Establish rules defining what constitutes a site for an eligible facil-
ity.

Establish rules for renewable energy resource facilities eligibili-
ty.
Make other changes as needed to effectively implement BETC
program statutes.

Make editorial and housekeeping changes to OAR 330-090-0105
to OAR 330-090-0150, as needed.

Rules Coordinator: Michael W. Grainey—(503) 378-5489

330-090-0105
What a BETC Is

A Business Energy Tax Credit for up to 35 percent of the eligible cost
of qualifying facilities may be offset against owed Oregon income and cor-
poration excise taxes. Qualifying renewable energy resource equipment
manufacturing facilities, and renewable energy resource facilities including
high efficiency combined heat and power facilities, completed on or after
January 1, 2007 are eligible for a tax credit equal to 50 percent of eligible
costs. Qualifying homebuilder installed renewable energy facilities com-
pleted on or after January 1, 2007 are eligible for a tax credit of up to
$9,000 and qualifying high performance homes completed on or after
January 1, 2007 are eligible for a tax credit of up to $12,000. An Oregon
business or non-profit entity qualifying for the tax credit may transfer the
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credit through the Pass-through Option in return for a cash payment. The
Oregon Department of Energy (ODOE) must approve the credit before it
can be claimed. The credit is an incentive for Oregonians to invest in qual-
ifying facilities. Oregon Administrative Rules chapter 330, division 90
applies to all Business Energy Tax Credit applications for facilities eligible
for a 35 percent tax credit received by ODOE on or after December 1, 2007.
These rules also apply to applications for renewable energy resource equip-
ment manufacturing facilities; qualifying renewable energy resource facil-
ities, including high efficiency combined heat and power facilities; quali-
fying homebuilder installed renewable energy facilities and high perform-
ance homes facilities received by ODOE on or after January 1, 2007. These

rules are effective April 1, 2008.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE
2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-
95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert.
ef. 1-1-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-1-00; DOE 1-2001, f. 10-5-01, cert. ef. 10-
8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004, f. & cert. ef. 7-1-04; DOE 1-2005, f.
12-30-05, cert. ef. 1-1-06; DOE 2-2006, f. 9-29-06, cert. ef. 10-1-06; DOE 3-2007, f. 11-30-
07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08

330-090-0110
Definitions

(1) “Alternative Fuel”: A motor vehicle fuel, other than petroleum
gasoline or diesel, certified by the U.S. Environmental Protection Agency
for roadway use that results in equivalent or lower exhaust emissions or
higher energy efficiency when used. Alternative fuels include electricity,
biofuels, hydrogen, hythane, methane, methanol, natural gas, liquefied nat-
ural gas, liquefied petroleum gas (propane), renewable diesel and other
fuels the Director allows. Blends of these alternative fuels with conven-
tional fuels will only be considered an alternative fuel under these rules
when the concentration of the alternative fuel is 20 percent of the entire vol-
ume of the blended fuel or greater. Hydrated fuels must have a water con-
tent of 10 percent of the entire volume of the blended fuel or greater to be
considered eligible as an alternative fuel under these rules.

(2) “Alternative Fuel Fueling Station”: A renewable energy resource
facility necessary to refuel alternative fuel vehicle fleets. This will include
the facilities for mixing, storing, compressing, charging, and dispensing
alternative fuels, and any other necessary and reasonable equipment. It can
be a facility for either public or private use.

(3) “Alternative Fuel Vehicle (AFV)”: A vehicle designed to operate
on an alternative fuel. This includes vehicles direct from the factory or
vehicles modified to allow the use of alternative fuels. This does not
include vehicles owned or leased by the State of Oregon acquired to com-
ply with federal requirements for fleet acquisition of alternative fueled
vehicles. This does not include vehicles leased by an investor-owned utili-
ty (IOU) to others.

(4) “Applicant”: An applicant means:

(a) A person who applies for a preliminary certification of a Business
Energy Tax Credit under this section includes:

(A) Individuals, corporations, associations, firms, partnerships, limit-
ed liability companies and joint stock companies.

(B) Any cooperative, non-profit corporation, or federal, state or local
governments including school districts, water districts, or any other special
districts. These entities are qualified applicants when they have a pass-
through partner, or commit to select such a partner prior to final certifica-
tion.

(C) A contractor installing an alternative fueled vehicle fueling station
in a dwelling.

(b) A person who applies for a final certification of a Business Energy
Tax Credit under this section must be the facility owner.

(c) The tax credit certificate will be issued to a facility owner, but the
tax credit may only be claimed pursuant to ORS 315.354.

(d) An applicant for preliminary certification or final certification or
a tax credit recipient may not include any business or non-profit corpora-
tion or cooperative that restricts membership, sales or service on the basis
of race, color, creed, religion, national origin, sexual preference or gender.

(5) “Biofuels”: A motor vehicle or thermal combustion fuel other than
petroleum gasoline or diesel which includes ethanol or is an ethanol blend
at concentrations of 11 percent of the entire volume of the blended fuel or
greater or biodiesel or is a biodiesel blend at concentrations of 20 percent
of the entire volume of the blended fuel or greater, including:

(a) Biodiesel which is a fuel comprised of mono-alkyl esters of long
chain fatty acids derived from vegetable oils or animal fats, designated
B100, and meeting the requirements of American Standards and Testing
Measurement (ASTM) D 6751 in effect on December 1, 2007 and is regis-
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tered with the US EPA as a fuel and a fuel additive under Section 211(b) of
the Clean Air Act, and

(b) Biodiesel Blends is biodiesel fuel meeting the requirements of
ASTM D 6751 in effect on December 1, 2007, blended with petroleum-
based diesel fuel, designated BXX, where XX represents the volume per-
centage of biodiesel fuel in the blend, and

(c) Ethanol (CH3CH2OH) is an alcohol fuel also known as ethyl alco-
hol, grain alcohol, and EtOH made from starch crops or from cellulosic bio-
mass materials, such as grass, wood, crop residues, or used cellulose mate-
rials where component sugars are fermented into ethanol meeting the
requirements of ASTM designation D 4806-01a; “Standard Specification
for Denatured Fuel Ethanol for Blending with Gasolines for Use as
Automotive Spark-Ignition Engine Fuel” in effect on December 1, 2007,
and

(d) Ethanol Blends which is ethanol fuel meeting the requirements of
ASTM D 4806, “Standard Specification for Denatured Fuel Ethanol for
Blending with Gasolines for Use as Automotive Spark-Ignition Engine
Fuel” in effect on December 1, 2007, blended with petroleum-based gaso-
line fuel, designated EXX, where XX represents the volume percentage of
ethanol fuel in the blend, and

(e) “E85,” a motor vehicle fuel that is a blend of agriculturally derived
denatured ethanol and gasoline or natural gasoline that typically contains
85 percent ethanol by volume, but at a minimum must contain 75 percent
ethanol by volume. For the purposes of this chapter, the energy content of
E8S5 is considered to be eighty-two thousand BTUs per gallon. E85 pro-
duced for use as a motor fuel shall comply with ASTM specification D
5798-99 in effect on December 1, 2007.

(6) “Biomass™: An organic matter such as agricultural crops and
residue, wood and wood waste, animal waste, aquatic plants and organic
components of municipal and industrial wastes comprised of uncontami-
nated carbohydrates and other cellulosic material, and organic by products
from wood pulping and other biologically derived materials including
organic fibers that are available on a renewable or naturally recurring basis.

(7) “Building Code”: Applicable state and local building codes in
effect the date ODOE receives the application for preliminary certification.

(8) “Building Automation Controls Facility”: Energy facilities that
control energy consuming equipment in a building are eligible when ener-
gy saving features exceed standard practice (defined in BETC Technical
Requirements) and applicable code requirements. Eligible cost does not
include costs associated with operations, maintenance, or repair as
described in section 19(b)(D) of this rule.

(9) “Business Energy Tax Credits Technical Requirements (BETC
Technical Requirements)”: A manual produced by and available from
ODOE describing specific technical requirements that must be met to com-
ply with these rules, based on the version of the manual in effect the date
the application for preliminary certification is received by ODOE.

(10) “Carpool Facility”: A facility in which riders share the same
vehicle to commute between different communities or neighborhoods on a
regular basis.

(11)"Car Sharing Facility”: A facility in which drivers pay to become
members in order to have joint access to a fleet of cars from a common
parking area on an hourly basis. It does not include operations conducted
by a car rental agency.

(12) “Commercial New Construction Facility”: An energy facility
which includes a new structure or one of the following:

(a) An addition to an existing structure, which provides additional
square footage;

(b) An alteration to an existing structure, which changes the function-
al use of the entire structure;

(c) An alteration to an existing structure occurring within six months
of a change in the facility’s ownership; or

(d) A major renovation to 50 percent or more of the square footage of
an existing structure in which three or more building systems are changed.
Systems include but are not limited to: envelope, space conditioning, light-
ing, water heating and process.

(13) “Commissioning”: The process to assure that Heating Ventilating
and Air Conditioning (HVAC) systems (and associated hydronic systems),
lighting system controls and automatic temperature control systems have
been completely and properly installed and put into service in accordance
with their design intent as defined by the contract documents. The process
of commissioning also includes the systematic testing, verification, docu-
mentation, training of operations personnel and preparation of operations
and maintenance documentation.
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(14) “Commercial Process”: An energy facility that is an energy-using
system (e.g., lighting, HVAC, or water heating). Such a system can be stud-
ied and judged on its own.

(15) “Commuter Parking Space” means a facility that is a parking
space that is:

(a) Located in an area where parking spaces are regularly available for
lease by the day or month to the public.

(b) Leased by the employer for an employee’s use:

(i) Separate from the lease for the business premises.

(ii) As an integral part of the lease for the business premises if the
employer has the right to sublease the parking space to a commuter.

(c) Owned by the employer.

(d) Not located in a lot used primarily for business customers.

(e) Not provided to an employee for parking a vehicle the employee
regularly uses to perform the employee’s job duties.

(16) “Completed Application”: Contains all of the information
detailed in OAR 330-090-0130(4). All questions on the application form
must be answered. An incomplete application will be returned to the appli-
cant for completion. Only completed applications will be considered on a
first-come-first-served basis.

(17) “Completed Facility”: A facility for which all costs have been
paid or committed by a binding contract or agreement and that is installed
and operating or which the Director decides the applicant has made all rea-
sonable efforts to operate, including making changes suggested by ODOE.

(18) “Cooperative Agreement Organization”: ODOE may enter into
cooperative agreements with qualified public purpose, governmental, or
other organizations to assist in the development and qualification of BETC
applications, with the scope of the agreement defined by ODOE based on
the qualifications of the organization and subject to conditions specified in
the agreement.

(19) “Cost”: The actual capital costs and expenses the Director finds
are needed to acquire, erect, build, modify, or install a facility under these
rules. Ancillary costs that otherwise would be incurred (such as replacing
wiring to meet current building code) are not eligible. Costs financed with
federal funds, subject to specific restrictions, terms and conditions, other
than costs financed by grants excluded by ORS 315.356(1) that are not sub-
ject to specific restrictions, terms and conditions, may be eligible expenses,
including but not limited to costs incurred by federal agencies directly for
capital, operating, or other expenses.

(a) Cost can include payments for:

(A) Fees to finance, design or engineer the facility;

(B) Title searches, escrow fees, government fees, excluding fees
required by OAR 330-090-0150(2), and shipping;

(C) All materials and supplies needed for the facility; and

(D) Work performed by employees of the applicant based on the fol-
lowing conditions:

(i) Employees must be certified, accredited, licensed, or otherwise
qualified to do the work; and

(ii) Costs for employee’s work on the energy facility must be detailed
and documented as to specific tasks, hours worked, and compensation
costs.

(E) Costs for legal counsel that is directly related to the development
of a qualifying facility (non-litigation related); and

(F) Facilities or equipment required for vehicles to provide trans-
portation services to serve riders (such as a wheelchair lift system).

(b) Cost may not include:

(A) Interest and warranty charges;

(B) Litigation-related legal fees and court costs;

(C) Patent searches, application and filing payments;

(D) Costs to maintain, operate, or repair a facility; or

(E) Administrative costs to apply for a tax credit for a facility includ-
ing, but not limited to, the Business Energy Tax Credit review charge and
the cost paid to secure a pass-through partner for the facility.

(F) Other costs the Director excludes.

(c) If a facility is built under a lease, lease-option or lease-purchase
contract, the lessee’s cost to acquire the facility is the value paid for the
facility. If that amount is not known, the cost is the sum of:

(A) Tax credits passed through by the lessor to the lessee;

(B) The amount paid when the facility is transferred; and

(C) The lease payments not including taxes, insurance, interest, and
operating costs.

(D) Payments to be made in the future must be discounted to present
value.

(d) If a facility serves more than one purpose, cost includes only items
needed to save energy and/or use renewable energy resources. This
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includes new or replacement equipment that costs more because of its ener-
gy saving features. ODOE may do inspections to verify eligible costs.

(e) Incremental cost is the cost above a reasonable minimum expect-
ed to construct a similar facility without energy efficient features.

(A) In commercial new construction, it is the difference between
building to code and building to meet or exceed the standards for substan-
tial energy savings.

(B) In other facilities, it is the difference between prevailing practices
for that business or industry and a more energy efficient method.

(f) Eligible facility costs are limited by the following:

(A) Facilities must have a one to 15-year simple payback period
unless specified below. If the simple payback period exceeds those limits,
eligible costs will be prorated down to the highest amount that would result
in a qualifying payback; and

(B) Facilities must have a simple payback of more than one year and
less than the service life of the facility.

(C) Rental weatherization facilities are limited to a 30-year simple
payback.

(D) Solar photovoltaic eligible facility costs will be limited on a dol-
lar-per-watt basis as described in the BETC Technical Requirements. The
Oregon Department of Energy will set maximum eligible cost for solar
facilities periodically.

(i) The precertified eligible costs will be effective for 36 months for
public facilities and 12 months for all other facilities from the date the facil-
ity is precertified, after which time the eligible costs will be recalculated
based on the maximum eligible cost in effect at that time.

(E) For solar thermal systems, the maximum eligible cost shall be
limited on a capacity basis as described in the BETC Technical
Requirements. The Oregon Department of Energy will set maximum eligi-
ble cost for solar facilities periodically.

(i) The precertified eligible costs will be effective for 12 months from
the date the facility is precertified, after which time the eligible costs will
be recalculated based on the maximum eligible cost in effect at that time.

(F) Sustainable Building, recycling market development, high per-
formance homes, homebuilder installed renewable energy facilities and
transportation facilities are exempt from simple payback requirements.

(g) Costs for space conditioning or individual metering a facility(s)
are limited to incremental costs, except when existing equipment is within
its Service Life when costs will be the total eligible facility costs.
Incremental costs are limited to 40 percent of the cost to install a replace-
ment space or hot water heating system in rental dwellings, except as
defined in (j) below.

(h) Costs for space and water heating equipment as defined in OAR
330-090-0110(20)(d) include the total cost of individually metered systems
that replace a central system in a rental dwelling.

(i) Eligible costs for transportation facilities include, but are not lim-
ited to, telework, commuter pool vehicles, bicycles, Transportation
Management Association fees, incentive programs, transit passes, car shar-
ing, parking cash out, carpool/vanpool, individualized behavior change
program, Research, Development and Demonstration (RD&D) rideshare
matching service, transportation services and transportation services for K-
12 students. Except for RD&D facilities, bicycle purchases, and commuter
pool vehicles with special equipment, the maximum eligible cost for trans-
portation facilities is the result of the cost-per-vehicle mile calculated by a
formula adopted by the Oregon Department of Energy multiplied by the
estimated vehicle miles reduced (VMR) by the facility.

(j) Costs for premium efficient appliances as defined in this rule are
limited to incremental costs. When incremental cost values are not avail-
able the incremental cost will be deemed a portion of the facility cost based
on similar facilities, but not exceeding 40 percent of the purchase cost.

(k) In implementing the utility pass-through in OAR 330-090-
0140(2), utilities may set a minimum eligible cost to participate. The fol-
lowing requirements apply:

(A) The utility must submit exact specifications of the limit to and
receive approval by ODOE prior to implementation of the limit.

(B) The utility must provide notification to the customer that there is
no minimum when applying directly to ODOE, however, payments in OAR
330-090-0150(2) do apply.

(1) Sustainable Building Facilities are exempt from the previous
requirements of this definition, as the eligible cost for these facilities is cal-
culated using the table in the Business Energy Tax Credit Technical
Requirements for Sustainable Building facilities OAR 330-090-0135.

(m) The sum of any rebates or cash payments under ORS 469.631 to
469.645, 469.649 to 469.659, 469.673 to 469.683, or 757.612(5)(a), or
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from a public purpose organization and the business energy tax credit may
not exceed eligible costs.

(20) “Cost-per-Vehicle Mile”: The total cost of one vehicle mile driv-
en by a single occupant. The components of calculating the total cost
include, but are not limited to, vehicle operation cost, fuel cost, travel time,
congestion and pollution. The calculation formula for the total costs is
available on the Web site of the Oregon Department of Energy.

(21) “Director”: The Director of the Oregon Department of Energy or
designees.

(22) “Energy Department”: The Department of Energy of the State of
Oregon (ODOE).

(23) Energy Facility”: means any capital investment for which the
first year energy savings yields a simple payback period of greater than one
year. An energy facility includes:

(a) Any land, structure, building, installation, excavation, machinery,
equipment or device, or any addition to, reconstruction of or improvement
of, land or an existing structure, building, installation, excavation, machin-
ery, equipment or device necessarily acquired, erected, constructed or
installed by any person in connection with the conduct of a trade or busi-
ness and actually used in the processing or utilization of renewable energy
resources to:

(A) Replace a substantial part or all of an existing use of electricity,
petroleum or natural gas;

(B) Provide the initial use of energy where electricity, petroleum or
natural gas would have been used;

(C) Generate electricity to replace an existing source of electricity or
to provide a new source of electricity for sale by or use in the trade or busi-
ness;

(D) Perform a process that obtains energy resources from material
that would otherwise be solid waste as defined in ORS 459.005; or

(E) Manufacture or distribute alternative fuels, including but not lim-
ited to electricity, ethanol, methanol, gasohol or biodiesel.

(b) Any acquisition of, addition to, reconstruction of or improvement
of land or an existing structure, building, installation, excavation, machin-
ery, equipment or device necessarily acquired, erected, constructed or
installed by any person in connection with the conduct of a trade or busi-
ness in order to substantially reduce the consumption of purchased energy.

(c) A necessary feature of a new commercial building or multiple unit
dwelling, as dwelling is defined by ORS 469.160, that causes that building
or dwelling to exceed an energy performance standard in the state building
code.

(d) The replacement of an electric motor with another electric motor
that substantially reduces the consumption of electricity.

(24) “Facility”: means an energy facility, recycling facility, rental
weatherization facility, transportation facility, car sharing facility, sustain-
able building practices facility, alternative fuel vehicle or facilities neces-
sary to operate alternative fuel vehicles, including but not limited to an
alternative fuel vehicle refueling station, a high-efficiency combined heat
and power facility, a high-performance home, a homebuilder-installed
renewable energy system, a renewable energy resource equipment manu-
facturing facility or Research, Development & Demonstration facility that
complies with these rules and any applicable BETC Technical
Requirements. It must be located within the geographical confines of
Oregon. The dollar value of the first year energy savings must be less than
the cost of such facility, except as allowed for a Research Development &
Demonstration facility, transportation or recycling market development or
recycling facility.

(a) An energy conservation measure (ECM), is a facility if it results in
substantial savings in the amount of purchased energy used at a site by a
business or other eligible entity. Energy conservation measures include
equipment installed for the purpose of reducing energy use.

(b) Costs for a facility needed to obtain substantial energy savings for
a new commercial, institutional, or industrial building. Savings will be
compared to energy used by a building, unit, or industrial process that does
not have the proposed conservation. But, such buildings must comply with
the Building Code and have the same use, size, space heat fuel, and orien-
tation as the applicant’s building, unit, or industrial process.

(c) A space conditioning system(s) is a facility if it provides substan-
tial energy savings and complies with the BETC Technical Requirements,
including reporting whether any replaced mercury-switch thermostats will
be or have been recycled and, if so, how. Space conditioning systems
installed in an existing dwelling unit must not involve changing the fuel
source. An incremental upgrade, as defined in OAR 330-090-0110(19)(e),
of a fuel switching facility will be allowed if the upgrade complies with
these rules.
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(d) A new electric motor that complies with the BETC Technical
Requirements.

(e) For buildings to be owned, leased, or otherwise operated and
maintained by the state, including the State System of Higher Education, to
qualify for the credit it must comply with the requirements of the State
Energy-Efficient Design Program (SEED) as defined in OAR Chapter 330,
Division 130 and associated guidelines, in addition to meeting require-
ments of these rules.

(f) An energy facility does not include:

(A) Swimming pools and hot tubs used to store heat.

(B) Wood stoves.

(C) Space conditioning systems and back-up heating systems, includ-
ing systems that do not meet code or minimum standards listed in the
BETC Technical Requirements.

(D) Devices and substances whose use is common in the applicant’s
business, except hog fuel boilers that replace fossil fuel boilers.

(E) Pollution control facilities and alternate energy devices for which
a tax credit or ad valorem tax relief is granted under ORS 307.405, 316.097
or 316.116.

(F) Devices or materials which are standard practice.

(G) Recycling automotive air conditioning chlorofluorocarbons
(CFC).

(H) Conservation in rental dwellings, for applicants listed in ORS
469.205(1)(c)(A) and

(B), which were issued an occupancy permit on or after January 1,
1996.

(I) Other items the Director finds are not allowed under ORS 469.185
to 469.225, 317.104, and 316.140 to 316.142.

(25) “Facility Eligible Square Footage”: For the purpose of calculat-
ing the tax credit amount for a Sustainable Building Facility, facility eligi-
ble square footage includes all temperature-conditioned floor areas, and the
ground-level footprint area of parking structures or parking structure ele-
ments of the facility. It does not include exterior square footage beneath
overhangs, awnings, canopies; walkways or unconditioned plaza areas
beneath conditioned portions of the building.

(26) “Facility Operator”: The person or people to whom the applicant
gives authority to manage a facility. Such person or people will be the
applicant’s agent for all reasons related to the facility once its development
begins.

(27) “Facility Owner”: An applicant who purchases and owns a qual-
ified facility.

(28) “Facility Start”: The date the applicant chooses to write on the
preliminary certificate application that meets one of the following criteria:
(a) A non-refundable deposit is place on the facility equipment;

(b) A purchase order is placed for the equipment;

(c) A contract is executed for the design of the facility;

(d) A document is executed that obligates the applicant to proceed
with a facility; or

(e) The date facility information for a preliminary certification appli-
cation is received by a cooperative agreement organization.

(29) “Final Certification: Final certificate issued after completion of
an approved BETC facility.

(30) “Geothermal Energy”: Natural heat in any form below the earth’s
surface. It also means minerals in solution, or other products of naturally
heated substances below the earth’s surface. It includes:

(a) Products of geothermal processes, such as steam, hot water, and
hot brines; or

(b) Steam and gases, hot water and brine caused by injecting sub-
stances into the earth; or

(c) Heat or other related energy in the earth; or

(d) By-products of (a) through (c).

(31) “Ground Source Heat Pump”: means a heating, ventilating and
air-conditioning system, also known as a ground water heat pump, earth-
coupled heat pump, geothermal heat pump or ground loop alternative ener-
gy device, that utilizes a subsurface closed loop heat exchanger to extract
or reject heat to the earth. A ground source heat pump is eligible for a 35
percent Business Energy Tax Credit.

(32) “High Efficiency Combined Heat and Power”: A renewable ener-
gy resource facility designed to generate electrical power and thermal ener-
gy from a single fuel source with a fuel-chargeable-to-heat rate yielding
annual average energy savings of 20 percent. The fuel-chargeable-to-heat
rate would need to be 5,440 Btu/kWh. (See BETC Technical Requirements
for formula and other specifications.) This renewable energy resource facil-
ity would be eligible for a 50 percent Business Energy Tax Credit. Facilities
that do not meet this requirement may be eligible for a 35 percent tax cred-
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it under Combined Heat and Power facilities or may qualify in part for a tax
credit relating to the heat recovery portion of the facility.

(33) “High Performance Home:” is an energy facility that is a new
dwelling unit constructed by a licensed builder under the Oregon
Residential Specialty Code which has its own space conditioning and water
heating systems, complies with the specifications listed in the BETC
Technical Requirements and is intended for sale to an end-use homebuyer.
A High Performance Home must include a Homebuilder Installed
Renewable Energy System that produces at least 1 kWh per square foot of
conditioned space on an annual basis for photovoltaics or the equivalent for
other technologies as listed in the BETC Technical Requirements.
Homebuyer may not apply for a Residential Energy Tax Credit for qualify-
ing High Performance Home features qualifying for the Business Energy
Tax Credit.

(34) “Homebuilder Installed Renewable Energy Facility:” is a renew-
able energy resource facility in a single family dwelling that meets speci-
fied technical requirements as listed in the BETC Technical Requirements.
The renewable energy resource facility must be approved by a technician
certified by the Oregon Department of Energy. Renewable energy resource
facilities must be connected to the home’s main service panel and the
installers must provide a two-year warranty covering all parts and labor.
Homebuyer may not apply for a Residential Energy Tax Credit for qualify-
ing Homebuilder Installed Renewable Energy Facility features qualifying
for the Business Energy Tax Credit. Renewable energy resource facilities
may include:

(a) Photovoltaic — The credit amount is based on $3 per watt of
installed capacity.

(b) Solar Domestic Water Heating — The credit amount is equal to
$0.60 per kWh saved as determined by the ODOE solar domestic water
heating yield table.

(c) Active Solar Space Heating — The credit amount is equal to $0.60
per kWh saved based on a calculation procedure approved by ODOE staff.

(d) Passive Solar — The credit amount is equal to $600 per home plus
$0.60 per square foot of heated floor space.

(e) Other — Other renewable energy resource facilities (e.g. wind tur-
bines, fuel cells) will be evaluated on a case-by-case basis and the credit
amount will be equal to $2.00 per kWh saved.

(35) “Hybrid Electric Vehicle”: An energy facility that is a vehicle
which draws propulsion energy from onboard sources of stored energy
which include both an internal combustion engine and a rechargeable ener-
gy storage system. The charging system for the energy storage system must
have an operating voltage of 100 Volts or higher. In addition to a hybrid
drive train, a Hybrid Electric Vehicle (HEV) must also have a regenerative
braking system. A list of vehicles known to meet these qualifications will
be listed in the BETC Technical Requirements.

(36) “Individualized Travel Behavior Change Program™: A facility
that is a program approved by the Oregon Department of Energy that
reduces vehicle miles traveled through one-on-one contact with participants
in a specific geographical area or in a targeted group.

(37) “Industrial Process Energy Facility”: An energy facility that pro-
vides a direct improvement to a manufacturing process in a facility con-
ducting activities categorized in two-digit 1987 Standard Industrial
Classification (SIC) codes 01 through 49 or the corollary 2002 North
American Industry Classification System (NAICS) codes including 11
through 31 and 48-49 regardless of ownership, and:

(a) An energy facility that provides substantial energy savings from
conservation, or;

(b) A renewable energy resource facility that provides substantial
energy savings through the use of renewable resources; or

(c) A renewable energy resource facility that provides substantial
energy savings by recovering waste heat from cogeneration systems; or

(d) A renewable energy resource facility that prepares or conditions
alternative fuels for distribution or dispensing; or

(e) An energy facility that increases industrial process efficiency
through recycling market development; or

(f) An energy facility that provides emergency replacement inventory
of electric motors as defined in (20)(e) of this rule; but

(g) Does not include space conditioning for human comfort or gener-
al illumination.

(38) “Lease Contract”: A contract between a lessor and a lessee of a
facility.

(a) In a lease-purchase contract the lessee owns the facility at the end
of the lease and is eligible for the BETC.

(b) In a lease or lease-option contract the lessor owns the facility
through the life of the contract and is eligible for the BETC.
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(39) “Least Cost Plan”: A least cost plan filed by an Investor Owned
Utility (IOU) as defined in ORS 757.005 and acknowledged by the Oregon
Public Utility Commission (OPUC) under Order Number 89-507.

(40) “Lighting Facility”: Means an energy facility that will reduce the
affected lighting energy use by at least 25 percent and complies with BETC
Technical Requirements, including reporting for non-residential structures
whether any lamps replaced in the facility or that will be subsequently
replaced will be recycled and, if so, how.

(41) “Low Interest Loan”:

(a) For an electric utility, a loan with interest that is not more than 6.5
percent per year for those measures identified as cost effective in the utili-
ty audit. All other measures identified in the utility audit will be financed
by a rate established by the OPUC. The combined interest rate will not
exceed 12 percent.

(b) For all utilities, the loan principal or interest rate will be reduced
by the present value of the tax credit earned under these rules. If the prin-
cipal or interest is reduced to zero by applying the present value of the cred-
it without allotting all that value, the excess will accrue to the owner who
receives the loan. The loan will be repaid in a reasonable time not more
than 10 years after it is issued.

(c) Some utilities may offer cash payment incentives as an option to
aloan. The present value of the tax credit may be added to this incentive as
provided in OAR 330-090-0140(2) of this rule.

(42) “Mass Transit District”: A mass transit district included in ORS
184.675(7).

(43) “Metropolitan Service District”: A metropolitan service district
included in ORS 184.675(7).

(44) “Necessary Feature”: A feature for which its primary purpose is:

(a) Complying with the Building Code, including remodeling or new
construction that includes facilities to comply with the Building Code;

(b) Complying with specific state or federal statues or requirements
for pollution control or recycling facility equipment. Recycling facilities
are necessary features except as noted in OAR 330-090-0110(47); or

(c) Routine maintenance or repair, such as replacing water damaged
insulation or a broken window.

(45) “Net Present Value™: A cash payment equivalent to the net pres-
ent value of the BETC as determined under OAR 330-090-0140(1)(b). Also
referred to as the “pass-through rate.”

(46) “Organization”: A corporation, association, firm, partnership,
limited liability company, joint stock company, cooperative, non-profit cor-
poration, or federal, state or local government including school district,
water district, or any other special district.

(47)”Parking Cash Out” means a facility that offers cash allowance or
a transit pass to an employee in lieu of offering or providing the employee
a free or subsidized commuter parking space for a commuter vehicle.

(48) “Pass-through Option”: An option that allows a facility owner to
transfer the facility’s tax credit eligibility to persons or businesses in return
for a cash payment equivalent to the net present value.

(49) “Pass-through Partner”: A person or business or persons or busi-
nesses accepting a tax credit certificate in return for a cash payment equiv-
alent to the net present value of the BETC.

(50) “Preliminary Certification™: Preliminary certificate issued upon
successful completion of the first stage in obtaining a BETC.

(51) “Premium Efficient Appliance”: An energy facility that is an
appliance that has been certified by ODOE to have premium energy effi-
ciency characteristics. Residential appliances are listed in ODOE’s
Alternative Energy Devices Systems Directory. Commercial appliances are
listed in ODOE’s Premium Efficient Commercial Appliances Directory.

(52) “Public Purpose Organization”: The entity administering the
conservation and renewable public purpose funds described in ORS
757.612(3)(b)(A) and (B) or its agents.

(53) “Qualified Transit Pass Contract”: A purchase agreement entered
into between a transportation provider and an organization, the terms of
which obligate the organization to purchase transit passes on behalf or for
the benefit of riders over a specified period of time.

(54) “Recycling”: A process to change a waste stream into a useable
product or material. It does not include re-use in the same way the product
or material first was used unless it changes the product or material. It does
not include the combustion or incineration of a waste stream or components
thereof, although these processes may be a part of an “Energy Facility” or
“Waste to Energy Facility” where they include characteristics required to
meet those definitions.

(55) “Recycling Facility”: means an energy facility with equipment
used in a business for recycling in communities not subject to OAR 340-
090-0030 (2), or equipment used in recycling non-principal recyclable
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materials for specific wastesheds, as noted in OAR 330-090-0110(18)(h). It
does not include any facilities which are standard practice or for the pur-
chase and installation of equipment that is specifically required by state or
federal statute or rule. It includes:

(a) Newly purchased vehicles with integrated recycling material sor-
tation/collection features or changes to vehicles with integrated recycling
material sortation/collection features used to transport recyclable products
that cannot be used further as is. This includes but is not limited to trailers,
racks, or bins that attach to such vehicles.

(b) Equipment used to process recyclable products. This includes but
is not limited to balers, flatteners, crushers, separators, drop boxes, and
scales.

(56)"Recycling Market Development Facility”: Facilities that stimu-
late demand for recycled materials. It includes facilities that meet one of the
following criteria:

(a) The facility uses recycled materials as feedstock to produce new
products; or

(b) Equipment that allows reuse of pre or post consumer waste in the
production of new products; or

(c) Recycled material equipment which yields a feedstock with new
and changed characteristics for the production of new products; or

(d) Equipment that enables a higher amount of recycled material feed-
stock to be used in the manufacture of a product.

(57) “Renewable Diesel”: A diesel fuel derived from biomass as
defined in United States Energy Policy Act 2005 Section 45K (C)(3), using
the process of thermal depolymerization that meets the following:

(a) Registration requirements for fuels and chemicals established by
the EPA under Section 211 of the Clean Air Act (42 U.S.C. 7454) in effect
on December 1, 2007; and

(b) Requirements of the ASTM D975 or D396 in effect on December
1, 2007, and

(c) Has a producer’s Certificate of Analysis which certifies that the
lot, batch or produced volume for sale has an organic content concentration
of greater than 50 percent of the entire volume of the resultant fuel and the
organic feedstock material is described.

(58) “Renewable Energy Resource” includes, but is not limited to:

(a) Straw, forest slash, wood waste or other wastes from farm or for-
est land, nonpetroleum plant or animal based biomass, solar energy, wind
power, water power or geothermal energy; or

(b) A hydroelectric generating facility that obtains all applicable per-
mits and complies with all state and federal statutory requirements for the
protection of fish and wildlife and:

(A) That does not exceed 10 megawatts of installed capacity; or

(B) Qualifies as a research, development or demonstration facility.

(59) Renewable Energy Resource Facility:” means an energy facility
used in the processing or utilization of renewable energy resources to:

(a) Replace a substantial part or all of an existing use of electricity,
petroleum or natural gas;

(b) Provide the initial use of energy where electricity, petroleum or
natural gas would have been used;

(c) Generate electricity to replace an existing source of electricity or
to provide a new source of electricity for sale by or use in the trade or busi-
ness;

(d) Perform a process that obtains energy resources from material that
would otherwise be solid waste as defined in ORS 459.005; or

(e) Manufacture or distribute alternative fuels, including but not lim-
ited to electricity, ethanol, methanol, gasohol or biodiesel.

(60) “Renewable Energy Resource Equipment Manufacturing
Facility”: means a facility as defined in ORS 469.185 (13) and subject to
standards adopted by the Oregon Department of Energy pursuant to ORS
469.197(4).

(61) “Research, Development, and Demonstration Facility (RD&D)”:
A facility that complies with (a) through (e):

(a) A facility that is not standard practice, is likely to produce or pro-
duces products or technologies that are likely to qualify as a facility in
Oregon when commercialized, and complies with one or more of the fol-
lowing criteria:

(A) Research facilities that include a test bench research, prototype or
pilot scale construction of a theoretically proved or primary researched
technology;

(B) Development facilities that include the new manufacture or initi-
ation of the capability to produce or deliver facilities in Oregon, excluding
development facilities that increase established manufacturing or produc-
tion capacity in Oregon;
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(C) Demonstration facilities that are likely to resolve questions on
how to apply new technology or that inform the public about new or
improved technology though pilot or production scale applications of tech-
nology;

(D) Innovative travel reduction facilities that reduce vehicle miles
traveled. The applicant must conduct pre and post surveys that measure
travel reductions and submit the results with the application for final certi-
fication. A transportation district, mass transit district, or metropolitan serv-
ice district within a community of 50,000 or more people may not qualify
for more than $2 million annually in eligible costs for innovative travel
reduction programs.

(E) Facilities that improve energy efficiency in a focused geographic
area through the replacement of outmoded energy equipment with energy-
efficient equipment.

(F) Facilities in the Director’s determination are likely to achieve
Energy Office goals.

(b) A facility that demonstrates a reasonable potential to result in ener-
gy or conservation benefits in Oregon for which the value is likely to
exceed the value of the tax credit, based on information filed with the appli-
cation for preliminary certification.

(c) A qualifying RD&D facility that exclusively supports renewable
energy resource use will be eligible for a 50 percent Business Energy Tax
Credit; all other qualifying RD&D facilities will be eligible for a 35 percent
tax credit.

(d) Eligible costs for a Research, Development or Demonstration
facility also include costs inherent in a research, development and demon-
stration facility which may not result directly in saved or produced energy.
Such costs may include facility design, monitoring, assessment, evaluation
and reporting, including development of standards, specifications, policies
and procedures facilitating technology transfer and instruments, controls,
and other equipment needed to monitor, assess or evaluate the facility and
the impacts of the facility.

(e) Eligible costs for a Research, Development or Demonstration
facility are not subject to OAR 330-090-0110(19)(f),

(62) “Riders”: Employees, students, clients, customers, or other indi-
viduals using transportation facilities or transportation facilities for travel.

(63) “Rideshare Matching Services Program”: A facility that is a pro-
gram that provides matching services to registered members to find shared
rides for commuting on a regular basis.

(64) “Service Life”: Equipment service life is as established in the
most recent edition of the American Society of Heating, Refrigeration and
Air Conditioning Engineers (ASHRAE) Heating, Ventilating and Air
Conditioning (HVAC) Applications Handbook as of the date the application
for preliminary certification is received by ODOE or as determined by the
Director for equipment not rated by ASHRAE. If the baseline facility has
exceeded its service life, only an incremental facility will be considered eli-
gible for a tax credit.

(65) “Simple Payback’: The total eligible cost of a facility divided by
the expected yearly energy cost savings, stated in years.

(66) “Standard Practice”: Conventional equipment or material applied
in a way that it may be observed as a common or necessary feature of new
and existing businesses.

(a) In new commercial construction it may include but is not limited
to: electronic fluorescent ballasts; T-8 fluorescent lamps, compact fluores-
cent lamps that are not hard wired; parabolic louvered fluorescent fixtures;
R-19 insulated walls in wood frame construction; variable air volume space
conditioning systems; the portion of energy management controls that mon-
itor for life safety, maintenance, or control process for purposes other than
saving energy.

(b) In other energy facilities it may include but not be limited to
propane powered lift trucks, electric golf carts or curbside recycling bins.

(c) Any other equipment, material, or applications of equipment or
material as determined by the Director.

(67) “Substantial Energy Savings”: Means that ODOE has deter-
mined that:

(a) A facility, other than a lighting retrofit or sustainable building
facility and excluding Research Development & Demonstration, trans-
portation, recycling market development, recycling facility, will save at
least 10 percent of the energy used in a given facility;

(b) A lighting retrofit facility will reduce the affected lighting system
energy use by at least 25 percent;

(c) The energy facility is a sustainable building facility as defined
under “Sustainable Building” of this rule; or

(d) The facility measures are defined in the BETC Technical
Requirements as measures that would qualify under or are measures rec-
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ommended in an energy audit completed under ORS 469.631 to 469.645,
469.649 to 469.659, and 469.673 to 469.683.

(68) “Sustainable Building Facility”: Means a building facility as
defined under “Commercial New Construction” of this rule and that:

(a) Is rated and certified LEED-NC, LEED-CS, or LEED-CI under
the Leadership in Energy & Environmental Design (LEED™) Green
Building Rating System managed by the U.S. Green Building Council or

(b) Is rated and certified by a program approved by the Department
that provides comparable performance on environmental measures and
equivalent or better energy performance as documented by whole building
energy modeling, is commissioned and is verified by an independent third
party.

(c) For a Sustainable Building Facility to be eligible for a tax credit it
must also comply with the requirements set forth in OAR 330-090-0135
and any applicable BETC Technical Requirements.

(69) “Transportation District”: A transportation district included in
ORS 184.675(7).

(70) “Transportation Facility”: A facility that reduces energy used for
traveling, including but not limited to traveling to and from work or school,
work-related travel or travel to obtain medical or other services. A trans-
portation facility must meet one or more of the following criteria:

(a) Telework defined as working from home or from an office near
home instead of commuting a longer distance to the principal place of
employment. It does not include home-based businesses or extension of the
workday. Telework equipment must be installed to reduce employee vehi-
cle miles traveled a minimum of 45 working days per 12 consecutive
months. Eligible costs include purchase and installation of new or used
equipment at the telework site. Computer, facsimile device, modem, phone,
printer, software, copier, and other equipment necessary to facilitate tele-
work as determined by the Director are eligible costs. Eligible cost for tele-
work facilities does not include replacement cost for equipment at the prin-
cipal place of business when that equipment is relocated to the telework
site; fees for maintenance and operation of any equipment; office furniture
and office supplies or training costs.

(b) Telework for the purpose of reducing business vehicle miles trav-
eled must reduce employee business related travel by 25 percent.

(c) Commuter pool vehicles transporting three or more riders dedi-
cated to reducing vehicle miles traveled. The vehicle must be used a mini-
mum of 150 working days per 12 consecutive months. Eligible cost
includes purchase of vehicle(s). If vehicles with special equipment are
being purchased, a copy of the sales quotation showing the additional cost
for the equipment must be submitted. The vehicle must remain in service
for five years. Where vehicles are used for business travel other than trans-
porting riders, eligible cost shall be reduced based on the estimated percent
of miles dedicated to reducing travel. Transportation districts, mass transit
districts, or metropolitan service districts within communities of 50,000 or
more people are not eligible.

(d) Transit passes used by an applicant’s riders or in fareless zones to
reduce vehicle miles traveled. Eligible cost includes the cost of the transit
pass or the cost specified in the contract for providing the fareless zone.
Transportation districts, mass transit districts, or metropolitan service dis-
tricts within communities of 50,000 or more people are not eligible.
Eligible cost also includes the cost of equipment used as a shelter for riders
waiting for transit. To be eligible, the shelter must be part of a transit pass
facility.

(e) Bicycle used by an applicant’s riders to reduce vehicle miles trav-
eled a minimum of 45 work days per 12 consecutive months. Eligible costs
include purchase of bicycles and equipment used to store bicycles.
Accessory items such as locks, panniers, rain gear helmets, etc. are not eli-
gible, except for bicycle lights.

(f) Fees paid by an applicant to a Transportation Management
Association (TMA) or non-profit organization that provides transportation
services for the purpose of reducing vehicle miles traveled by a passenger.
The fee must be part of a transportation facility and cannot exceed the cost
of the transportation facility. To be eligible, the applicant must provide ver-
ification of an agreement with the transportation provider for specific serv-
ices that reduce vehicle miles traveled.

(g) The cost of an incentive program paid by the applicant that pro-
vides a financial incentive to a passenger for reducing vehicle miles a min-
imum of 45 work days per 12 consecutive months. To be eligible the appli-
cant must provide a written incentive program plan for Energy Department
approval.

(h) Car sharing is defined as a program in which drivers pay to
become members in order to have joint access to a fleet of cars. Eligible
cost for car sharing includes the cost of operating a car sharing program,

May 2008: Volume 47, No. 5



ADMINISTRATIVE RULES

including the fair market value of parking spaces used to store the cars
available for the car sharing program, but does not include the cost of the
fleet of cars. It does not include operations conducted by a car rental
agency.

(i) Parking cash out is defined as a cash allowance or a transit pass
given to an employee in lieu of offering or providing the employee a free
or subsidized commuter parking space for a commuter vehicle. Eligible
cost for parking cash out includes the cost of providing a commuter park-
ing space. The employer may establish the value of the commuter parking
space in either of the following ways:

(A) When the employer leases the commuter parking space for mar-
ket value, separate from the lease for the business premises, the employer
may establish the value by documenting the cost of leasing the commuter
parking space.

(B) When the employer owns the commuter parking space or leases it
as an integral part of the lease for the business premises, the employer may
establish the value by documenting the cost of leasing a similar parking
space within 250 yards of the employer’s business premises.

(j) Transportation Service is defined as a facility that provides trans-
portation services to reduce vehicle miles driven by a single occupant vehi-
cle. The eligible cost for a transportation service facility is the cost for pro-
viding the transportation service, but does not include the cost of the vehi-
cle. The transportation service facility must provide service for a minimum
of 150 days per 12 consecutive months. Transportation districts, mass tran-
sit districts, and metropolitan service districts in communities with 50,000
or more people are not eligible.

(k) Individualized Travel Behavior Change is defined as a facility that
is a program approved by the Oregon Department of Energy that reduces
vehicle miles traveled through one-on-one contact with the participants in
a specific geographical area or in a targeted group. Pre and post-facility sur-
veys must be conducted. The applicant must submit a report with the results
of these surveys to measure travel reduction. Eligible costs include capital
expenditures, administrative and communication costs. Facilities are sub-
ject to the VMR cost-effectiveness formula.

(1) Rideshare Matching Service is defined as a facility that is a pro-
gram that provides matching services to registered members to find shared
rides for commuting on a regular basis. Pre and post-facility surveys must
be conducted. The applicant must submit a report with the results of these
surveys to measure travel reduction. Eligible costs include capital expendi-
tures, administrative and communication costs. Facilities are subject to the
VMR cost-effectiveness formula.

(m) Carpool/Vanpool Program is defined as a facility that is an
employer-sponsored or organization-sponsored program that provides
transportation to registered members to commute on a regular basis.
Eligible costs include vehicle operation costs, but does not include the cost
of the vehicle. The applicant must conduct pre and post-facility surveys and
submit a report with the results of these surveys to measure reduction in
vehicle miles. The program must provide service for a minimum of 150
work days per 12 consecutive months. Facilities are subject to the VMR
cost-effectiveness formula.

(n) Transportation Services for K-12 Students is defined as a facility
that is a program that provides transportation services for K-12 students
during the school year. All entities, including transportation districts, mass
transit districts, or metropolitan service districts within communities of
greater than 50,000 people, are eligible. (A) The tax credit amount shall be
based on the cost per student and a reasonable estimate of the actual num-
ber of students served

(B) Eligible agencies shall develop a monthly cost per student serv-
ice, based on but not limited to lost revenues, added costs, and VMR cost-
effectiveness to be approved by the Department.

(C) The applicant must conduct pre and post-facility surveys and sub-
mit a report with the results of these surveys to measure reduction in vehi-
cle miles.

(71) “Transportation Provider”: means a public, private, or non-prof-
it entity that provides transportation services to members of the public.

(72) “Transportation Services Contract™: A written contract or agree-
ment that is related to a transportation facility.

(73) “Utility”: Gas or electric utilities as defined below.

(a) An Investor Owned Utility (IOU) as defined in ORS 757.005, or
its subsidiaries and affiliated interests as defined in ORS 757.015; or

(b) A Publicly Owned Utility (POU) and people’s utility district as
defined in ORS 261.010, or a municipal or cooperative utility.

(74) “Vanpool Program”: A is defined as a facility that is a program
that provides opportunities for a designated group of riders to share the

Oregon Bulletin

99

usage of a vehicle to commute between different communities/neighbor-
hoods on a regular basis.

(75) “Vehicle Miles Reduced (VMR)”: Reduction in miles achieved
by a facility when compared to single occupant vehicles.

(76) “Waste-to-Energy Facility”: means an energy resource facility
that recovers materials and energy from a waste stream under conditions
listed below. The BETC program intends to encourage the responsible use
of all resources including waste streams. Generally, recovery of a material
will be preferred in comparison to recovery of energy. In order to respect
the embedded energy of a material stream the following criteria have been
established to define facilities that do not meet the definition of a recycling
facility, but provide environmentally responsible recovery from a waste
stream. Therefore, equipment used to recover materials and energy from a
waste stream is an eligible facility when all of the following conditions are
met:

(a) The value of the marketable materials and energy resources recov-
ered from the waste stream, less the value of the external energy resources
consumed in the recovery process is greater than the magnitude of the costs
incurred or revenues derived in disposal of the waste stream in standard
industry practice.

(b) Recovered material/end product, exclusive of fuel or lubricant,
exceeds 50 percent or higher on a dry mass basis.

(c) The facility does not increase the release of toxins, fossil-derived
greenhouse gas emissions, or other emissions.

(d) The facility does not divert materials from a higher value use.

(e) The facility has an acceptable energy balance as determined by the
Director.

(77)”Year”: Calendar year.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 469.040 & 469.165

Stats. Implemented: ORS 469.185 - 469.225

Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1986, f. & ef. 8-29-86: DOE 2-1988, f.
& cert. ef. 3-17-88; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE 3-1990, f. & cert. ef. 9-
20-90; DOE 4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-14-92, cert. ef. 12-15-
92; DOE 2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995,
f. 12-12-95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-
97, cert. ef. 1-1-98; DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f. 12-22-99,
cert. ef. 1-1-00: DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-
04; DOE 3-2004, f. & cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 2-
2006, f. 9-29-06, cert. ef. 10-1-06; DOE 3-2006, f. 11-27-06, cert. ef. 12-1-06; DOE 3-2007,
f. 11-30-07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08

330-090-0120
What Qualifies for a BETC

Both the party asking for a BETC and a facility must comply with
these standards.

(1) Standards for an Applicant — An applicant must:

(a) Be an applicant as defined by these rules; and

(b) Own or contract to buy a facility; or

(c) Own or contract to buy or lease an Oregon firm that will use or
lease the facility or sell power from the facility.

(2) Standards for a Facility — A facility must:

(a) Be a facility as defined by these rules; and

(b) Comply with or have a variance from the land use laws of the city
or county where the facility will be located; and

(c) Comply with all other local, federal, and state laws, including but
not limited to the following:

(A) A water power energy facility that uses navigable waters or that
sells electricity must have a permit, license or exemption from the Oregon
Department of Water Resources (DWR) and the Federal Energy Regulatory
Commission (FERC). Also, if the facility uses water from the Columbia
River basin, it must comply with the Northwest Power Planning Council’s
Fish and Wildlife Program.

(B) A geothermal energy facility must have the proper permit from the
Oregon Department of Geology and Mineral Industries (DOGAMI) or a
permit from DWR.

(C) A biomass energy facility must have required permits from the
Oregon Department of Environmental Quality (DEQ).

(d) Include only costs allowed by these rules.

(3) Standards for Leased facilities: A BETC may be granted to the
owner of a facility which leases the facility for use in connection with a pri-
vate or public sector building or activity. The lessee may operate the facil-
ity in conjunction with its own building or activity, or the building or activ-
ity of another as part of an energy service contract or other contractual
agreement.

(4) Standards for Distinct Facility Characteristics: A facility must
have distinct essential characteristics to be considered a facility separate
from another facility subject to the facility cost limitation imposed OAR
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330-090-0150(1)(a). Facilities that are not clearly distinguishable will be
considered as one facility subject to the facility cost limitation.

(a) If an applicant is applying for a preliminary certification for a
facility qualifying under the same specific facility definition under OAR
330-090-0110 as any other facility for which the applicant has received pre-
liminary or final certification, the applicant must demonstrate that the facil-
ity has distinct essential characteristics or the facilities will be considered
as one facility subject to the facility cost limitation imposed OAR 330-090-
0150(1)(a), except as otherwise provided in OAR 330-090-0120(4)(B) and
(4)(b). In its application, the applicant must specifically address each of the
essential characteristics cited for the facility and clearly state the basis on
which it believes the facilities have distinct essential characteristics. The
applicant may also cite any other essential characteristics it believes are
applicable and clearly state the basis on which it believes the facilities have
distinct essential characteristics.

(A) Except as provided in subsection (B) of this section, questions to
be considered in determining essential characteristics of a renewable ener-
gy resource facility include but are not limited to:

(1) What is the purpose or end-use application of the facilities and how
are those purposes or end-use applications distinct?

(ii) What are the applicable permits, licenses or site certificates and
how are they distinct?

(iii) Where and how closely are the facilities located, including sup-
porting facilities such as access roads, substations, water or discharge lines,
perimeter fencing, storage or parking areas, and how are the facilities dis-
tinct?

(iv) How, when, and from whom was the generating equipment pro-
cured for the facility and how is the procurement distinct?

(v) What are the net metering or power purchase agreements and how
are those agreements distinct?

(vi) Where and how will the facilities connect to the grid and how will
that connection be distinct?

(vii) What will be the applicable transmission agreements and how
will those agreements be distinct?

(viii) What will be the construction agreements or arrangements and
how are those agreements or arrangements distinct construction agree-
ments?

(ix) What will be the operation, including dispatch if applicable, and
maintenance agreements or arrangements and how are those agreements or
arrangements distinct?

(x) What will be the financing arrangements and how are the financ-
ing arrangements distinct?

(B) For renewable energy facilities that qualify as small power pro-
duction facilities under Oregon Public Utility Commission docket number
UM1129 definition of separate site, each small power production facility
may qualify for a Business Energy Tax Credit with the following provi-
sions:

(i) Each applicant will only be allowed to take the applicant’s propor-
tion of any shared interconnection infrastructure.

(ii) Each applicant must identify other entities that share the appli-
cant’s interconnection infrastructure.

(C) Questions to be considered in determining the essential charac-
teristics of all other facilities include but are not limited to:

(i) What is the purpose or end-use application of the facilities and how
are those purposes or end-use applications distinct?

(ii) What are the applicable permits, licenses or site certificates and
how are they distinct?

(iii) Where and how closely are the facilities located, including sup-
porting facilities such as access roads, substations, water or discharge lines,
perimeter fencing, storage or parking areas, and how are the facilities dis-
tinct?

(iv) How, when and from whom was the generating equipment pro-
cured for the facility and how is the procurement distinct?

(v) What will be the construction agreements or arrangements and
how are those agreements or arrangements distinct construction agree-
ments?

(vi) What will be the operation and maintenance agreements or
arrangements and how are those agreements or arrangements distinct?

(vii) What will be the financing arrangements and how are the financ-
ing arrangements distinct?

(b) If facilities will be completed in phases over time, the applicant
must demonstrate that the facilities would independently qualify as an eli-
gible facility and that the facilities are not interdependent in purpose or the
manner in which they will be owned, financed, constructed, operated, or
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maintained or the facilities will be considered as one facility subject to the
facility cost limitation imposed OAR 330-090-0150(1)(a).

(c) If the applicant does not demonstrate that the facilities are clearly
and substantively distinguishable, the facilities will be considered as one
facility subject to the facility cost limitation imposed OAR 330-090-
0150(1)(a), except as otherwise provided in OAR 330-090-0120(4)(b).

(5) Standards When Replacing a Facility: If a facility is replaced or
reconstructed and a preliminary certification is filed for a tax credit on the
replacement or reconstructed facility, the tax credit for the replacement or
reconstructed facility may be reduced by the amount of the original tax

credit remaining for the original facility.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 4-1991, f. & cert. ef. 12-3-91; DOE 2-1993,
f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-95, cert.
ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert. ef. 1-1-98;
DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, {.12-22-99, cert. ef. 1-1-00; DOE
1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004, f. &
cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 3-2007, f. 11-30-07, cert. ef.
12-1-07; DOE 3-2007, f. 11-30-07, cert. ef. 12-1-07

330-090-0130
How ODOE Handles a BETC

(1) General:

(a) The Director reviews a BETC application in two stages. The first
stage is called preliminary certification. The second stage is called final cer-
tification.

(b) To begin the review process for each stage, or to change the facil-
ity during the review process, an applicant must notify ODOE in writing.

(c) A facility owner planning to use a Pass-through Partner will com-
plete and file the Pass-through Option application form as provided in OAR
330-090-0130(8).

(d) The Director may impose conditions in approving a preliminary or
final certification that the facility must operate in accordance with the rep-
resentations made by the applicant, and is in accordance with the provisions
of ORS 469.185 to 469.225 and any applicable rules or standards adopted
by the Director.

(2) Preliminary Certification Preapproval: The Director may preap-
prove a preliminary certification for facilities that ODOE has reviewed and
determined to be otherwise qualified under these rules. Such facilities may
include but are not limited to:

(a) Alternate energy devices qualifying for a tax credit under OAR
330-070-0010 through 330-070-0097 for which ODOE has determined
qualified costs, energy savings, and eligible tax credits. This does not pre-
clude a facility owner from filing for preliminary certification to present for
review and approval documentation supporting different determinations.

(b) Pre-qualified hybrid-electric vehicles.

(c) Facilities that have qualified for a tax credit based on review of a
cooperative agreement organization, subject to the terms and conditions of
the agreement.

(3) Preliminary Certification Review Process: Except as provided in
OAR 330-090-0130(2), a completed application for preliminary certifica-
tion shall be filed before work on a facility begins.

(a) Within 60 days after an application for preliminary certification is
filed, the Director will decide if it is complete. An application is incomplete
if it does not include information needed to demonstrate substantive com-
pliance with the provisions of ORS 469.185 to 469.225 and any applicable
rules or standards adopted by the Director. If it is not complete, the incom-
plete application will not be accepted and will be returned to the applicant.
The applicant may resubmit a completed application.

(b) Within 120 days after a completed application is filed, the Director
will notify the applicant of the status of the application, if the applicant has
not been notified otherwise that the application has been approved or
denied.

(A) If it complies, the Director will approve the preliminary certifica-
tion. The preliminary certification will state the amount of the tax credit
approved. It may differ from the amount requested for reasons explained in
the preliminary certification and based on these rules. Also, it will state any
conditions that must be met before development, final certification, or some
other event can occur. The Director will explain why each condition is
needed to comply with these rules.

(B) If it does not comply, the Director will deny the application. No
later than 60 days after the Director issues an order denying the application,
the applicant may request reconsideration as provided in OAR 330-090-
0130(13).

(C) An applicant can re-submit an application that is denied if features
of the facility change, the applicant provides data the absence of which
resulted in the denial, or other changes warrant. An application for prelim-
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inary certification can be amended or withdrawn by the applicant before the
Director issues a final certification. If an application is amended, the time
within which review occurs starts over. An applicant may request reconsid-
eration of an application denial under this rule.

(4) A Completed Preliminary Certification Application Must Contain:

(a) The name, address, and phone number of the applicant and other
parties involved in the facility.

(b) The applicant’s federal tax identification number or social securi-
ty number for use as an identification number in maintaining internal
records. The applicant’s federal identification number or social security
number may be shared with the Department of Revenue to establish the
identity of an individual in order to administer state tax law.

(c) Facts that show the party that applies for the credit is an applicant
under these rules and is in accord with OAR 330-090-0120(1).

(d) Facts that show the proposed use is a facility under these rules.

(e) Facility start and finish dates.

(f) Facts that describe the facility, its costs, its expected life, and its
simple payback in the detail required by ODOE.

(g) The facts documenting substantial energy savings or a description
of products that will result from the facility.

(h) The applicant’s signature on the application attesting that it is cor-
rect.

(i) A written final order permit, license, or waiver by all applicable
federal, state, and local agencies.

(A) Such final written actions show without doubt that the use com-
plies with federal, state, and local laws as provided and subject to any con-
ditions in the actions.

(B) If such an order, permit, license or waiver is not provided, the
applicant must list all actions that are needed. The applicant must list what
he or she has done or will do to achieve those actions.

(C) Preliminary certification may be approved without such order,
permit, license, or waiver. In that event, the preliminary certification will
require the applicant to file a copy of such final action before facility devel-
opment begins. The Director may not grant final certification until all need-
ed orders, permits, licenses or waivers as defined by these rules and the
BETC Technical Requirements Manual are filed with ODOE.

(j) For a renewable energy resource facility, proof the resource level
is adequate for a feasible facility. Such proof includes data listed in (A)
through (G). Other data may be used if the listed data cannot be obtained at
a reasonable cost, such as for RD&D facilities.

(A) For a solar energy facility: A sun chart and solar insolation data
for the site.

(B) For a wind energy facility:

(i) The average monthly wind speed for 12 consecutive months at the
proposed site. Measure wind speed at or as close as practically feasible to
the hub height of a horizontal axis wind machine; or, the equator of a ver-
tical axis wind machine; or

(ii) Measure wind speed at two heights for 12 consecutive months, the
lowest one at least 10 meters above ground and estimate the wind speed at
hub or equator height; or

(iii) In the event of less than one year’s measurements at the proposed
site, include the months of on-site measurements and supplement these data
with estimated average monthly wind speeds at or near the proposed site to
complete the 12 consecutive month data set. Such estimated data should be
obtained from a nationally recognized firm that provides estimated wind
resource data based on advanced national wind mapping technology; or

(iii) The estimated average monthly wind speed for 12 consecutive
months at or near the proposed site obtained from a nationally recognized
firm that provides estimated wind resource data based on advanced nation-
al wind mapping technology.

(iv) In the event that estimated wind resource data are used as
described under section (3) and (4) above, the project owner shall provide
to ODOE not later than 14 months after the start-up date, one year of actu-
al monthly energy production data and, if available, actual monthly average
wind speed data of the wind energy facility’s site.

(C) For a geothermal energy facility (except a heat pump system): A
plot of well heat temperature versus time at the design flow rate at steady
state temperature.

(D) For a water power facility: One year of real or predicted average
monthly stream flows. If flows are predicted, describe how.

(E) For a biomass energy facility: Data that show the resource is
available in an amount that meets the facility’s energy needs.

(F) For a waste heat recovery facility: A table showing how much
waste heat is available and from what sources.
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(G) For wood-fired boilers or furnaces with heat output capacities of
less than 2 million British Thermal Units per Hour: Certification that they
produce particle emissions equal to or less than 2.5 grams per hour for cat-
alytic stoves and 4.5 g/hr for noncatalytic stoves by an independent wood
stove laboratory currently certified by the United States Environmental
Protection Agency (US EPA).

(k) The payment required by OAR 330-090-0150(2).

(1) For wind facilities:

(A) Equipment must meet the following:

(i) Each model of the system must demonstrate reliable operation of
that model of equipment and show monthly data of average energy pro-
duced (kWh) and average wind speed for one consecutive year at a site with
average annual wind speeds of at least 12 mph; or

(ii) Proof that the wind system model is listed on the official list of
Qualified Wind Generators published by the Energy Trust of Oregon, the
California Energy Commission, or the New York State Energy Research
and Development Authority (NYSERDA) in effect as of March 20, 2008;
or

(iii) The manufacturer’s power curve, the estimated annual energy
production based on the site’s wind speed data, and the manufacturer’s per-
formance guarantees (on-line availability and power curve).

(B) The Oregon Department of Energy reserves the right to deny eli-
gibility for any wind system for any reason including, but not limited to:
poor generator performance, concerns about wind generation system design
or quality of data presented; lack of manufacturing support for mainte-
nance, warranties, etc., and insufficient experience with generator.

(m) For alternative fuel vehicle facilities: proof that the vehicle or
conversion equipment is on DEQ’s approved list in effect on December 1,
2007, the current exhaust emissions, the expected emission reductions, the
expected annual energy and/or cost savings (if any).

(n) For alternative fuel vehicle facilities: the number of vehicles to be
converted or new vehicles purchased, the expected annual fuel savings, the
type of alternative fuel used, and the expected annual amount of alternative
fuel used.

(o) For alternative fuel fueling station facilities: a description of fuel-
ing systems, the estimated number of alternative fuel vehicles that will use
the station, the type of alternative fuel that will be dispensed, and the
expected annual amount that will be dispensed.

(p) For transportation facilities: required documentation for each cat-
egory specified by OAR 330-090-0110 (62) (a through n).

(q) For a waste-to-energy renewable energy resource facility that
meets the definition of waste stream, includes the percentage of waste
stream product to be recovered and a remediation plan for emissions and
byproducts.

(r) Other data the Director requires to assure a facility complies with
these rules.

(5) Preliminary Certification After Start of a Facility:

(a) If a facility has been started an applicant may file a written request
with the Director for preliminary certification after facility start. Such a
request must contain information in accord with OAR 330-090-0130(4) and
5)©).

(b) Within 60 days after such a request is filed, the Director will
approve, deny, or postpone preliminary certification. No later than 60 days
after the Director issues an order denying the preliminary certification
under this section, the applicant may request reconsideration as provided in
OAR 330-090-0130(13).

(c) The Director may approve preliminary certification after facility
start if:

(A) The request is in accord with OAR 330-090-0120; and

(B) Special circumstances make application for preliminary certifica-
tion before facility start up a hardship. Such circumstances include process
delays beyond the applicant’s control, facility funding and energy supplies
or markets; and

(C) The Director receives the waiver request within 90 days of facil-
ity start date. Under extraordinary circumstances the Director may extend
the waiver period provided the facility serves the aims of the program.

(6) How Preliminary Certification Can be Revoked: The Director may
revoke a preliminary certification for a reason listed in subsection (a)
through (c) of this section. No later than 60 days after the Director issues
an order denying the preliminary certification under this section, the appli-
cant may request reconsideration as provided in OAR 330-090-0130(13).

(a) A facility is not started before 1,095 days (3 years) after either the
application for preliminary certification was received or an amendment of
the preliminary certification was approved.
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(b) Permits, waivers, and licenses required by OAR 330-090-0120 are
not filed with ODOE before facility development starts.

(c) The facility undergoes changes without the changes being
approved under OAR 330-090-0130(7).

(7) Changes Between Preliminary Certification and Final
Certification: To change a facility that has a preliminary certification, the
applicant must file a written request with the Director. The preliminary cer-
tification will not be amended unless the Director determines that the
amendment is consistent with these rules.

(a) The request must describe the change and reasons for it. It must
include changes in cost, tax credit amount, facility design, and materials.
The change also must include the amount of energy saved or produced,
financing changes, the applicant, or other matters.

(b) Within 60 days after the applicant files the change request, the
Director will decide if the changed facility complies with these rules. The
Director will provide written reasons for the decision.

(A) If it complies, the Director will issue an amended preliminary cer-
tification.

(B) If it does not comply, the Director will issue an order that denies
the change. No later than 60 days after the Director issues such an order, the
applicant may request reconsideration as provided in OAR 330-090-
0130(13).

(c) The applicant must inform the Director in writing if it does not
proceed with the facility or proceeds without the tax credit. In that case, the
Director will cancel the preliminary certification.

(8) Pass-through Option Process and Application:

(a) In addition to the application for preliminary certification, an
applicant planning to transfer the tax credit certificate to a Pass-through
Partner will complete and file the Pass-though Option Application form
supplied by ODOE.

(b) If the Pass-through Partner is not yet secured, the facility owner
will complete that section of the application by inserting “Partner to be
identified” and will submit an updated application when the Pass-through
Partner is secured.

(c) The tax credit may not be transferred until the facility owner has
received the pass-through payment in full and notified ODOE.

(9) Final Certification Review Process and Application: An applica-
tion for final certification must be filed after the facility is complete.

(a) Within 30 days after a final certification application is filed, the
Director will decide if it is complete. An application is incomplete if it does
not include information needed to demonstrate substantive compliance with
the provisions of ORS 469.185 to 469.225 and any applicable rules or stan-
dards adopted by the Director. If it is not complete, the incomplete applica-
tion will not be accepted and will be returned to the applicant and the
Director will inform the applicant in writing what is needed to make it com-
plete. If it is complete, the Director will process the application.

(b) Within 60 days after a completed final certification application is
filed, the Director will issue an order that explains how the application does
or does not comply with subsection (9)(c) of this rule.

(A) If it complies, the Director will approve final certification. Final
certification will state the amount of the tax credit approved. It may be up
to 10 percent more than the amount approved in the preliminary certifica-
tion. This contingency does not include any costs determined ineligible
under OAR 330-090-0110(17)(b). For a Research, Development &
Demonstration facility, final certification may be up to 10 percent more
than the amount approved in the preliminary certification if those costs
were incurred within six months after the facility begins to operate; and, if
needed to make the facility work better.

(B) If it does not comply, the Director will deny the final certification.
No later than 60 days after the Director issues such an order, the applicant
may request reconsideration as provided in OAR 330-090-0130(13).

(C) A final certification application that is denied can be submitted
again. A final certification application can be amended or withdrawn by the
applicant. If an application is submitted again or amended, the time within
which final certification review occurs starts over.

(D) If the Director does not issue a final certification within 60 days
after an application is filed, the application is denied. No sooner than 61
days or later than 120 days after a complete application for final certifica-
tion is filed, the applicant may request reconsideration as provided in OAR
330-090-0130(13).

(c) A final certification application must include:

(A) A statement that:

(i) The facility complies with conditions of the preliminary certifica-
tion or with the provisions of OAR 330-090-0130(2); and
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(ii) A statement that the facility remains in accord with local, state,
and federal laws. This includes local land use laws.

(B) An account of the facility costs, including prorated costs.

(1) If facility costs are less than $50,000, the account may be records
of facility costs paid based on canceled checks, invoices, receipts, a bind-
ing contract or agreement, or other documentation as may be required by
OAR 330-090-0110(17) unless required by the Director to supply verifica-
tion from a certified public accountant, who is not otherwise employed by
the facility owner or pass-through partner; or

(ii) If the facility costs are $50,000 or more, a certified public
accountant, who is not otherwise employed by the facility owner or pass-
through partner, must complete a written review and summary of costs paid
based on canceled checks, invoices, or receipts, a binding contract or agree-
ment, or other documentation as may be required by OAR 330-090-
0110(19); or

(iii) For a sustainable building facility, a copy of the facility U.S.
Green Building Council (USGBC) Rating Certificate, USGBC Final
LEED™ Review, Energy Performance Documentation, Narrative for
Energy and Atmosphere Credit 1, Annual Solar Income as described in the
BETC Technical Requirements and method of calculation will be accepted
in lieu of facility cost receipts.

(C) Proof the facility is completed.

(D) If the facility is leased, a copy of the lease.

(E) For Alternative Fuel Vehicle facilities, proof of conversion must
include a copy of vehicle emission test performance results from DEQ or a
conversion shop.

(F) Other data the Director finds are needed to assure a facility com-
plies with these rules.

(10) Changes After Final Certification:

(a) The applicant must inform the Director in writing within 60 days
and before another tax credit is claimed if a facility that has a final certifi-
cation is sold, traded, or disposed in some other way, or if the term of a
leased facility has ended. In that case, the Director will revoke the final cer-
tification. No later than 60 days after the Director issues an order revoking
the final certification, the applicant may request reconsideration as provid-
ed in OAR 330-090-0130(13).

(b) The new owner or new or renewed lessee of a facility may apply
for final certification. The request must comply with OAR 330-090-
0130(9). If it complies, the Director will issue a new final certification that
credits the amount approved in the old final certification not already
claimed by the former owner or lessee.

(11) Basis for Revoking Tax Credit Benefits: For any reason listed in
(a) through (d), the Director may order revocation of a final certification
that has not been transferred to a pass-through partner or of the tax credit
benefits received by a facility owner who has transferred the final certifi-
cation to a pass-through partner. A final certification transferred to a pass-
through partner may not be revoked.

(a) The applicant does not send the Director written notice that:

(A) The facility has been moved; or

(B) Title to the facility has been conveyed; or

(C) The facility is not operating; or

(D) The term of a leased facility has ended.

(b) The applicant committed fraud or did not provide correct or com-
plete facts in an application.

(c) The applicant does not provide information about the facility in a
reasonable time after the Director requests it.

(d) Other changes in the facility or its owner or lessor that violate
these rules in the years for which the credit is claimed.

(12) Loss of Tax Credit Benefits: If the Director finds under OAR
330-090-0130(11) that the tax credit benefits shall be revoked, the loss of
the tax credit benefits will depend on whether the final certification has
been transferred to a pass-through partner and the Director’s findings under
OAR 330-090-0130(11).

(a) If a final certification that had not been transferred to a pass-
through partner is revoked, the facility owner may not claim tax credits for
the years remaining as of the date of the revocation. The Director may also
order payment to the State of Oregon by the facility owner of up to an
amount equivalent to the full tax credit benefits, if the Director determines
such action is warranted by the findings under OAR 330-090-0130(11).

(b) If a final certification had been transferred to a pass-through part-
ner, the Director may order the facility owner to pay to the State of Oregon
an amount equivalent to the net present value of tax credits for the years
remaining as of the date the benefits were revoked. However, the Director
may also order payment to the State of Oregon by the facility owner of up
to an amount equivalent to the full net present value, if the Director deter-
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mines such action is warranted by the findings under OAR 330-090-
0130(11).

(13) Request for Reconsideration: An applicant may request review of
a decision under these rules by notifying the Director in writing no later
than 60 days after the decision that is being reviewed. In addition to the
written notification the applicant may request a meeting to further explain
issues.

(14) Inspections: After an application is filed or a tax credit is claimed
under these rules, ODOE may inspect the facility. ODOE will schedule the
inspection during normal working hours, following reasonable notice to the
facility operator.

(15) Public Access to Program Records:

(a) ODOE will not disclose data about a facility, unless allowed by an
applicant or required to do so by ORS 192.410 to 192.500.

(b) ODOE will provide program records in a reasonable time to a per-
son who requests them in writing, except as provided in subsection (a) of
this section.

(c) ODOE may charge in advance not more than forty dollars per hour

for research, and fifteen cents per page of photocopies of requested records.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE
4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-14-92, cert. ef. 12-15-92; DOE 2-
1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-95,
cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert. ef. 1-
1-98; DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-1-00;
DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004,
f. & cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 2-2006, f. 9-29-06, cert.
ef. 10-1-06; DOE 3-2007, £. 11-30-07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08

330-090-0140
Pass-through Option Facilities

(1) Accepting a Business Energy Tax Credit Certificate in Return for
a Cash Payment Equivalent to Net Present Value of the Tax Credit.

(a) A Pass-through Partner may accept a Business Energy Tax Credit
certificate on behalf of an applicant with a facility that is otherwise eligible
for the tax credit in return for a cash payment equivalent to the net present
value of the tax credit.

(b) Net Present Value: The minimum tax credit required to be passed
through, known as the net present value, to an otherwise eligible applicant
who purchases and owns a qualified facility. The net present value is
applied to the final certified cost of the facility to determine the amount of
the pass-through payment.

(A) The net present value will be determined and published at least
each year and may be periodically revised by the Director.

(B) The Director may establish different net present value amounts
for facilities with final certifications of more than $20,000 and for facilities
with final certifications of $20,000 or less.

(a) 50% BETC more than $20,000 in eligible costs — 33.5% pass-
through rate

(b) 50% BETC $20,000 or less in eligible costs — 43.5% pass-
through rate

(c) 35% BETC more than $20,000 in eligible costs — 25.5% pass-
through rate

(d) 35% BETC $20,000 or less in eligible costs — 30.5 % pass-
through rate

(e) Homebuilder Installed Renewable Energy Facility or High
Performance Home tax credits — 87% of tax credit amount

(C) In making a determination of the pass-through amounts, the
Director may consider the inflation rates, opportunity costs, and tax conse-
quences among other factors.

(D) The net present value for the facility is the amount in effect when
ODOE receives the pass-through option agreement declaring a pass-
through partner, without regard to when the final certification is issued.

(2) An Investor-Owned Utility May Choose to Become a Utility Pass-
Through Partner under the Provisions of this Section or Participate as a
Pass-Through Partner under Other Provisions of These Rules that Would
Apply to Any Other Pass-Through Partner.

(a) An investor-owned utility (IOU) that complies with this section
may choose to become a Utility Pass-Through Partner.

(b) Preliminary certification standards and process:

(A) The application for preliminary certification must include an esti-
mate of the total installation cost of the qualifying measures for which the
applicant expects to make payments under OAR 330-090-0140(2) for that
year.

(B) Within 60 days after an application for preliminary certification of
the pass-through is filed, the Director shall decide if it is complete. If it is
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not complete, the application will be rejected and returned to the applicant.
The applicant may resubmit a complete application.

(C) Within 120 days after a completed application is filed, the
Director shall notify the applicant of the status of the application, if the
applicant has not been notified otherwise that the application has been
approved or denied.

(D) The application for preliminary certification of the pass-through
must include a supplemental work plan, which includes a copy, or reference
to any proposed or required OPUC tariff and all evaluations of the program
through which the pass-through will be delivered. The applicant and ODOE
must mutually agree upon the work plan and program.

(c) Final certification standards and process: Final application for a
pass-through tax credit must include a summary and total of each facility’s
owner, site address, facility description or type, number of dwelling units
for multifamily facilities, total facility cost, energy savings, energy type
saved and tax credit amount passed through. The applicant must retain
records for each facility including all of the information required in 110-
090-0130(4) of these rules.

(A) By the last working day of each month but not more than once per
month, an applicant may apply to the Director for final certification. An
application must contain:

(i) An itemized list of costs for each rental dwelling unit weatherized,
premium efficient appliance, each alternative fuel vehicle, alternative fuel
vehicle for company use, and alternative fuel fueling station, solar or other
renewable resource and the total facility costs made that period for which
the applicant is applying for credit.

(ii) The nominal value of credits for which the applicant applies.

(iii) The name, address, and phone number of the owner of each rental
unit, alternative fuel vehicle, or alternative fuel fueling station listed in
OAR 330-090-0140(2)(c)(A)().

(iv) Certification that each rental dwelling unit energy conservation
measure (ECM) is defined in the BETC Technical Requirements as a meas-
ure that would qualify under or is a measure recommended in an energy
audit completed under ORS 469.633(2).

(v) Certification that the ECMs paid for were installed and inspected
in accordance with the IOU’s appropriate allowed tariff(s),

(vi) Certification that the ECMs paid for were installed and inspected
in accordance with the IOUs’ Model Conservation Standards tariff or
equivalent program as approved by ODOE.

(vii) If the facility costs are $50,000 or more or if required by the
Director, a written review and summary completed by a certified public
accountant, who is not otherwise employed by the facility owner or pass-
through partner, of costs paid based on canceled checks, invoices, receipts,
a binding contract or agreement, or other documentation as may be required
by OAR 330-090-0110(19).

(viii) If a contractor installed fueling station: the name, address, and
phone number of the contractor as defined under OAR 330-090-0130(4) of
this rule and the site at which the fueling station is installed.

(ix) The last final certification application filed each year must
include complete evaluation(s) as defined in the applicant approved pre-
liminary certification(s).

(B) Within 30 days after a final certification application is filed, the
Director will approve or deny final certification, with reasons for the action.
The Director will deny the final certification if the applicant has not com-
plied with the requirements of this rule. No later than 60 days after the
Director issues an order denying the final certification, the applicant may
request reconsideration as provided in OAR 330-090-0130(13). The
Director will approve final certification if:

(i) The applicant provides the owners of existing rental dwelling units
listed in OAR 330-090-0140(2)(c)(A)(i) with:

(I) A low-interest loan, as defined by these rules, up to $5,000 per
dwelling unit for ECMs included in OAR 330-090-0140(2)(c)(A)(iv); or

(II) A cash payment for ECMs included in OAR 330-090-
0140(2)(c)(A)(iv). The payment will be the lesser of 25 percent of the cost-
effective portion of the energy conservation measures, including installa-
tion (but not including the dwelling owner’s own labor), not to exceed the
cost of those measures; or $350 per rental dwelling unit, plus the present
value of the tax credit accrued the IOU may claim; or,

(IIT) Such other payments approved by the Director to pay for ECMs
in rental dwellings. This includes a payment for the present value of the tax
credit that exceeds the amount of the low-interest loan. This payment will
apply first to reduce the amount of the loan with the balance paid to the
owner of the rental dwelling unit.
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(ii) The amount of the credit is the sum of payments and loans listed
in OAR 330-090-0140(2)(c)(A)(i) for ECMs that were installed and

inspected.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE
3-1990, f. & cert. ef. 9-20-90; DOE 4-1991, f. & cert. ef. 12-31-91; DOE 2-1993, f. & cert.
ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-95, cert. ef. 12-15-
95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert. ef. 1-1-98; DOE 4-
1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-1-00; DOE 1-2001,
f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004, f. & cert. ef.
7-1-04; DOE 3-2007, f. 11-30-07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08

330-090-0150
Budget Limits and Payments for BETC

(1) Amount of Credits Allowed for a Facility:

(a) During any calendar year, a BETC preliminary certification will
not be issued for more than:

(A) $20 million in maximum eligible facility costs for a renewable
energy resource facility renewable energy resource equipment manufactur-
ing facility or high efficiency combined heat and power facility;

(B) $10 million in maximum eligible facility costs for any other facil-
ity, not including homebuilder-installed renewable energy facility and high
performance home Business Energy Tax Credits subject to subsection (b).

(b) A final certification for a Business Energy Tax Credit will not be
issued for more than 50 percent of the cost not to exceed $9,000 for a home-
builder-installed renewable energy facility or $12,000 if the facility also
constitutes a high performance home.

(2) Return of Review Charge for Returned Incomplete Applications:
If under OAR 330-090-0130, ODOE does not accept and returns an incom-
plete application for preliminary certification, ODOE will also return the
review charge submitted by the applicant.

(3) Cost of Reviews: ORS 469.217 requires applicants to pay all costs
for the review of their applications. In order to meet this statutory require-
ment ODOE has established the following schedule for payments to accom-
pany an application.

(a) Included with each application for preliminary certification must
be a payment payable to ODOE, except for facilities qualifying under OAR
330-090-0130(2), for which a charge must be paid with the application for
final certification. For all facilities except Sustainable Building Facilities or
qualifying under OAR 330-090-0130(2), the payment will be 0.0060 mul-
tiplied by the facility eligible cost requested in the preliminary certification
application, or a request to amend a preliminary certification, or $30
whichever is greater. The maximum payment amount is $35,000. The
0.0060 payment rate up to $35,000 will be applied to all facilities with eli-
gible costs of $1 million and more that were received on or after January 1,
2007. For facilities with eligible costs of less than $1 million, the 0.0060
payment rate up to $35,000 will be applied to applications received on or
after December 1, 2007. For Sustainable Building Facilities, the payment
will be 0.0035 multiplied by the eligible cost calculated as required under
these rules and as reported in the preliminary certification application, or a
request to amend a preliminary certification. For facilities that qualify
under OAR 330-090-0130(2), the payment will be 0.0035 multiplied by the
eligible cost as requested in the final certification application.

(b) A refund of 75 percent of this payment may be granted up to 730
days (2 years) from the date the preliminary certification was approved by
ODOE. Under no circumstances will an amount over 75 percent be refund-
ed. Only refunds that are $10 or greater will be issued. Amounts under $10
will not be refunded. Conditions for which a refund may be granted are:

(A) Denial of a application for preliminary certification or for facili-
ties that qualify under OAR 330-090-0130(2) of final certification; or

(B) Denial of a portion of costs requested in an application for pre-
liminary certification or for facilities that qualify under OAR 330-090-
0130(2) of final certification; or,

(C) A request to amend a preliminary certification resulting in
decreased eligible costs. A refund will not be granted for any costs that are
included in a pending certification.

(c) If a request to amend a preliminary certification results in facility
re-certification with increased eligible cost then additional application pay-
ments will be paid for the additional cost as specified in (2)(a) of this rule.

(d) No facilities will be exempt from these requirements including
applications for BETC pass-through under OAR 330-090-0140.

(e) The payment is a required part of a completed preliminary certifi-
cation application per OAR 330-090-0130(4)(j), except for facilities that
qualify under OAR 330-090-0130(2). Preliminary certifications will only
be issued if the application is complete.

(f) In addition, the applicant may be required to pay for costs incurred
in connection with the application that exceed these payments and which
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the Director of ODOE determines are incurred solely in connection with
processing the application. The applicant will be advised of any additional

costs the applicant must pay before the costs are incurred.

Stat. Auth.: ORS 469.040 & 469.165

Stats. Implemented: ORS 469.185 - 469.225

Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1986, . & ef. 8-29-86; DOE 3-1989, f.
12-28-89, cert. ef. 1-1-90; DOE 4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-
14-92, cert. ef. 12-15-92; DOE 2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-
14-93; DOE 2-1995, f. 12-12-95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96;
DOE 2-1997, f. 12-15-97, cert. ef. 1-1-98; DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE
2-1999, £.12-22-99, cert. ef. 1-1-00; DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004,
f. & cert. ef. 1-21-04; DOE 3-2004, f. & cert. ef. 7-1-04; DOE 3-2007, f. 11-30-07, cert. ef.
12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08

Department of Environmental Quality
Chapter 340

Rule Caption: Clarification of Proposed Orders in Contested
Enforcement Cases.

Adm. Order No.: DEQ 5-2008

Filed with Sec. of State: 3-20-2008

Certified to be Effective: 3-20-08

Notice Publication Date: 6-1-2007

Rules Adopted: 340-011-0009, 340-011-0573

Rules Amended: 340-011-0005, 340-011-0510, 340-011-0515, 340-
011-0575, 340-200-0040

Subject: Adopt OAR 340-011-0573 and amend OAR 340-011-0575
to allow any party to a DEQ contested case proceeding to file a
motion requesting that the Administrative Law Judge (ALJ) revise
the proposed order so as to provide a more clear and complete record
on appeal to the Environmental Quality Commission (EQC).

Amend OAR 340-011-0510 to clarify that Environmental Law
Specialists may provide lay representation on behalf of the DEQ in
contested case proceedings involving license, permit, or certification
revocations, modifications, and denials.

Correct a typographical error in OAR 340-011-0515 to reference
the proper rule in the Oregon Administrative Procedures Act regard-
ing the extent to which parties may be represented by attorneys or
other authorized representatives in proceedings before ALJs or the
EQC.

Adopt OAR 340-011-0009 and amend OAR 340-011-0005(5) to
update the incorporation of portions of the Attorney General’s Model
Rules and incorporate the Attorney General’s Model Rules for Mis-
cellaneous and Orders in Other than Contested Cases.

Amend OAR 340-200-0040(2) to reflect the date that the rules are
adopted by the EQC. This amendment is required because these
amendments, if adopted, will be submitted to the U.S. Environmental
Protection Agency (EPA) as a revision to the State Implementation
Plan (SIP), which is a requirement of the Clean Air Act.

Rules Coordinator: Larry McAllister—(503) 229-6412

340-011-0005
Definitions

Unless otherwise defined in this division, the words and phrases used
in this division have the same meaning given them in ORS 183.310, the
rules of the Office of Administrative Hearings, the Model Rules or other
divisions in Oregon Administrative Rules, Chapter 340, as context requires.

(1) “Commission” means the Environmental Quality Commission.

(2) “Department” means the Department of Environmental Quality.

(3) “Director” means the director of the department or the director’s
authorized delegates.

(4) “ Rules of the Office of Administrative Hearings” means the
Attorney General’s Rules, OAR 137-003-0501 through 137-003-0700.

(5) “Model Rules” or “Uniform Rules” means the Attorney General’s
Uniform and Model Rules of Procedure, OAR chapter 137, division 001
(excluding OAR 137-001-0008 through 137-001-0009), OAR chapter 137,
division 003, and OAR chapter 137, division 004, as in effect on January 1,
2006.

(6) “Participant” means the respondent, a person granted either party
or limited party status in the contested case under OAR 137-003-0535, an
agency participating in the contested case under OAR 137-003-0540, and
the department.

(7) “Respondent” means the person to whom a formal enforcement
action is issued.
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(8) “Formal Enforcement Action” has the same meaning as defined in

OAR 340, division 012.
Stat. Auth.: ORS 183.341 & 468.020
Stats. Implemented: ORS 183.341
Hist.: DEQ 69(Temp), f. & ef. 3-22-74; DEQ 72, f. 6-5-74, ef. 6-25-74; DEQ 78, f. 9-6-74,
ef. 9-25-74; DEQ 122, f. & ef. 9-13-76; DEQ 25-1979, f. & ef. 7-5-79; DEQ 7-1988, f. &
cert. ef. 5-6-88; DEQ 10-1997, f. & cert. ef. 6-10-97; DEQ 3-1998, f. & cert. ef. 3-9-98; DEQ
1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00;
DEQ 10-2002, f. & cert. ef. 10-8-02; DEQ 18-2003, f. & cert. ef. 12-12-03; DEQ 5-2008, f.
& cert. ef. 3-20-08

340-011-0009
Incorporation of Attorney General’s Uniform and Model Rules

The following Attorney General’s Uniform and Model Rules of
Procedure are adopted and incorporated into this Division, except as other-
wise provided in this Chapter: OAR chapter 137, division 001 (excluding
OAR 137-001-0008 through 137-001-0009), OAR chapter 137, division
003, and OAR chapter 137, division 004, as in effect on January 1, 2006.

Stat. Auth.: ORS 468.020, 183.341, 183,452

Stats. Implemented: ORS 468A.020, 468.070, 468.090 - 0140, 183.341, 183.452

Hist.: DEQ 5-2008, f. & cert. ef. 3-20-08

340-011-0510
Agency Representation by Environmental Law Specialist

(1) Environmental Law Specialists, and other department personnel
as approved by the director, are authorized to appear on behalf of the
department and commission in contested case hearings involving formal
enforcement actions issued under OAR 340, division 012, and revocation,
modification, or denial of licenses, permits, and certifications.

(2) Environmental Law Specialists or other approved personnel may
not present legal argument as defined under OAR 137-003-0545 on behalf
of the department or commission in contested case hearings.

(3) When the department determines it is necessary to consult with the
Attorney General’s office, an administrative law judge will provide a rea-
sonable period of time for an agency representative to consult with the
Attorney General’s office and to obtain either written or oral legal argu-
ment, if necessary.

Stat. Auth.: ORS 183.341, 183.452 & 468.020

Stats. Implemented: ORS 183.452

Hist.: DEQ 16-1991, f. & cert. ef. 9-30-91; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00

thru 7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0103 by DEQ
18-2003, f. & cert. ef. 12-12-03; DEQ 5-2008, f. & cert. ef. 3-20-08

340-011-0515
Authorized Representative of Respondent other than a Natural
Person in a Contested Case Hearing

A corporation, partnership, limited liability company, unincorporated
association, trust and government body may be represented by either an
attorney or an authorized representative in a contested case hearing before
an administrative law judge or the commission to the extent allowed by

OAR 137-003-0555.
Stat. Auth.: ORS 183.341 & 468.020
Stats. Implemented: ORS 183.457
Hist.: DEQ 6-2002(Temp), f. & cert. ef. 4-24-02, thru 10-21-02; DEQ 10-2002, f. & cert. ef.
10-8-02; Renumbered from 340-011-0106 by DEQ 18-2003, f. & cert. ef. 12-12-03; DEQ 5-
2008, f. & cert. ef. 3-20-08

340-011-0573
Proposed Orders in Contested Cases

(1) Following the close of the record for a contested case hearing, the
administrative law judge will issue a proposed order. The administrative
law judge will serve the proposed order on each participant. A proposed
contested case order must conform to the requirements of OAR 137-003-
0645(3).

(2) Within 15 days after a proposed contested case order is issued, a
participant in the contested case hearing may file a motion requesting that
the administrative law judge clarify or supplement a proposed order. The
motion must specify why the participant believes that the proposed order
fails to conform to the requirements of OAR 137-003-0645(3) and recom-
mend changes to the order. The motion must be served on the administra-
tive law judge and all participants in the contested case hearing.

(3) The administrative law judge may grant or deny a motion filed
under section (2) of this rule within 15 days. If the motion is granted, the
administrative law judge may take the matter under advisement and reissue
the proposed order unchanged or may issue an amended proposed order. If
the administrative law judge fails to act on the motion within 15 days, the
motion is deemed denied by operation of law.

(4) The filing of a timely motion for clarification under section (2) of
this rule tolls the period for filing a Petition for Commission Review of the
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proposed contested case order under OAR 340-011-0575. Tolling of the
period begins on the day the motion is served on the administrative law
judge and ends on the day the motion is denied, deemed denied by opera-
tion of law, or the proposed order is reissued without changes. If the admin-
istrative law judge issues an amended proposed order, the amended order
will be treated as a new proposed order for purpose of the filling a timely
Petition for Commission Review under OAR 340-011-0575.

(5) The motion for clarification authorized by this rule is intended to
alter the provisions of OAR 137-003-0655 but not to eliminate the author-
ity of the administrative law judge to correct a proposed order in the man-
ner specified in section (2) of that rule.

(6) A motion for clarification and any response to a motion for clari-
fication will be part of the record on appeal.

Stat. Auth.: ORS 468.020, 183.341, 183,452

Stats. Implemented: ORS 468A.020, 468.070, 468.090 - 0140, 183.341, 183.452

Hist.: DEQ 5-2008, f. & cert. ef. 3-20-08

340-011-0575
Review of Proposed Orders in Contested Cases

(1) For purposes of this rule, filing means receipt in the office of the
director or other office of the department.

(2) Commencement of Review by the Commission: The proposed
order will become final unless a participant or a member of the commission
files, with the commission, a Petition for Commission Review within 30
days of service of the proposed order. The timely filing of a Petition is a
jurisdictional requirement and cannot be waived. Any participant may file
a petition whether or not another participant has filed a petition.

(3) Contents of the Petition for Commission Review. A petition must
be in writing and need only state the participant’s or a commissioner’s
intent that the commission review the proposed order. Each petition and
subsequent brief must be captioned to indicate the participant filing the
document and the type of document (for example: Respondents Exceptions
and Brief; Department’s Answer to Respondent’s Exceptions and Brief).

(4) Procedures on Review:

(a) Exceptions and Brief: Within 30 days from the filing of a petition,
the participant(s) filing the petition must file written exceptions and brief.
The exceptions must specify those findings and conclusions objected to,
and also include proposed alternative findings of fact, conclusions of law,
and order with specific references to the parts of the record upon which the
participant relies. The brief must include the arguments supporting these
alternative findings of fact, conclusions of law and order. Failure to take an
exception to a finding or conclusion in the brief, waives the participant’s
ability to later raise that exception.

(b) Answering Brief: Each participant, except for the participant(s)
filing that exceptions and brief, will have 30 days from the date of filing of
the exceptions and brief under subsection (5)(a), in which to file an answer-
ing brief.

(c) Reply Brief: If an answering brief is filed, the participant(s) who
filed a petition will have 20 days from the date of filing of the answering
brief under subsection (5)(b), in which to file a reply brief.

(d) Briefing on Commission Invoked Review: When one or more
members of the commission wish to review the proposed order, and no par-
ticipant has timely filed a Petition, the chair of the commission will prompt-
ly notify the participants of the issue that the commission desires the par-
ticipants to brief. The participants must limit their briefs to those issues.
The chair of the commission will also establish the schedule for filing of
briefs. When the commission wishes to review the proposed order and a
participant also requested review, briefing will follow the schedule set forth
in subsections (a), (b), and (c) of this section.

(e) Extensions: The commission or director may extend any of the
time limits contained in section (5) of this rule. Each extension request must
be in writing and filed with the commission before the expiration of the
time limit. Any request for an extension may be granted or denied in whole
or in part.

(f) Dismissal: The commission may dismiss any petition, upon
motion of any participant or on its own motion, if the participant(s) seeking
review fails to timely file the exceptions or brief required under subsection
(5)(a) of this rule. A motion to dismiss made by a participant must be filed
within 45 days after the filing of the Petition. At the time of dismissal, the
commission will also enter a final order upholding the proposed order.

(g) Oral Argument: Following the expiration of the time allowed the
participants to present exceptions and briefs, the matter will be scheduled
for oral argument before the commission.
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(5) Additional Evidence: A request to present additional evidence
must be submitted by motion and must be accompanied by a statement
showing good cause for the failure to present the evidence to the adminis-
trative law judge. The motion must accompany the brief filed under sub-
section (5)(a) or (b) of this rule. If the commission grants the motion or
decides on its own motion that additional evidence is necessary, the matter
will be remanded to an administrative law judge for further proceedings.

(6) Scope of Review: The commission may substitute its judgment for
that of the administrative law judge in making any particular finding of fact,
conclusion of law, or order except as limited by OAR 137-003-0655 and
137-003-0665.

(7) Service of documents on other participants: All documents
required to be filed with the commission under this rule must also be served
upon each participant in the contested case hearing. Service can be com-

pleted by personal service, certified mail or regular mail.
Stat. Auth.: ORS 183.341 & 468.020
Stats. Implemented: ORS 183.460, 183.464 & 183.470
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-
79; DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru
7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by DEQ 18-
2003, f. & cert. ef. 12-12-03; DEQ 5-2008, f. & cert. ef. 3-20-08

340-200-0040
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the
State of Oregon Air Quality Control Program, contains control strategies,
rules and standards prepared by the Department of Environmental Quality
and is adopted as the state implementation plan (SIP) of the State of Oregon
pursuant to the federal Clean Air Act, 42 U.S.C.A 7401 to 7671q.

(2) Except as provided in section (3), revisions to the SIP will be
made pursuant to the Commission’s rulemaking procedures in division 11
of this chapter and any other requirements contained in the SIP and will be
submitted to the United States Environmental Protection Agency for
approval. The State Implementation Plan was last modified by the
Commission on October 17, 2007.

(3) Notwithstanding any other requirement contained in the SIP, the
Department may:

(a) Submit to the Environmental Protection Agency any permit con-
dition implementing a rule that is part of the federally-approved SIP as a
source-specific SIP revision after the Department has complied with the
public hearings provisions of 40 CFR 51.102 (July 1, 2002); and

(b) Approve the standards submitted by a regional authority if the
regional authority adopts verbatim any standard that the Commission has

adopted, and submit the standards to EPA for approval as a SIP revision.
NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become
federally enforceable upon approval by the United States Environmental Protection
Agency. If any provision of the federally approved Implementation Plan conflicts
with any provision adopted by the Commission, the Department shall enforce the
more stringent provision.
Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.035
Hist.: DEQ 35, f. 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, f. & ef.
6-25-79; DEQ 21-1979, f. & ef. 7-2-79; DEQ 22-1980, f. & ef. 9-26-80; DEQ 11-1981, f. &
ef. 3-26-81; DEQ 14-1982, f. & ef. 7-21-82; DEQ 21-1982, f. & ef. 10-27-82; DEQ 1-1983,
f. & ef. 1-21-83; DEQ 6-1983, f. & ef. 4-18-83; DEQ 18-1984, f. & ef. 10-16-84; DEQ 25-
1984, f. & ef. 11-27-84; DEQ 3-1985, f. & ef. 2-1-85; DEQ 12-1985, f. & ef. 9-30-85; DEQ
5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-86; DEQ 20-1986, f. & ef. 11-7-86; DEQ
21-1986, f. & ef. 11-7-86; DEQ 4-1987, f. & ef. 3-2-87; DEQ 5-1987, f. & ef. 3-2-87; DEQ
8-1987, f. & ef. 4-23-87; DEQ 21-1987, f. & ef. 12-16-87; DEQ 31-1988, f. 12-20-88, cert.
ef. 12-23-88; DEQ 2-1991, f. & cert. ef. 2-14-91; DEQ 19-1991, f. & cert. ef. 11-13-91; DEQ
20-1991, f. & cert. ef. 11-13-91; DEQ 21-1991, f. & cert. ef. 11-13-91; DEQ 22-1991, f. &
cert. ef. 11-13-91; DEQ 23-1991, f. & cert. ef. 11-13-91; DEQ 24-1991, f. & cert. ef. 11-13-
91; DEQ 25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992,
f. & cert. ef. 2-4-92; DEQ 7-1992, f. & cert. ef. 3-30-92; DEQ 19-1992, f. & cert. ef. 8-11-
92; DEQ 20-1992, f. & cert. ef. 8-11-92; DEQ 25-1992, f. 10-30-92, cert. ef. 11-1-92; DEQ
26-1992, f. & cert. ef. 11-2-92; DEQ 27-1992, f. & cert. ef. 11-12-92; DEQ 4-1993, f. & cert.
ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ
15-1993, f. & cert. ef. 11-4-93; DEQ 16-1993, f. & cert. ef. 11-4-93; DEQ 17-1993, f. & cert.
ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-1994, f. & cert. ef. 1-3-94; DEQ 5-
1994, f. & cert. ef. 3-21-94; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, f. 6-8-94,
cert. ef. 7-1-94; DEQ 25-1994, f. & cert. ef. 11-2-94; DEQ 9-1995, f. & cert. ef. 5-1-95; DEQ
10-1995, f. & cert. ef. 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95; DEQ 17-1995, f. & cert.
ef. 7-12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-
95; DEQ 8-1996(Temp), f. & cert. ef. 6-3-96; DEQ 15-1996, f. & cert. ef. 8-14-96; DEQ 19-
1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 23-1996, f. & cert.
ef. 11-4-96; DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-1998, f. & cert. ef. 6-22-98; DEQ
15-1998, f. & cert. ef. 9-23-98; DEQ 16-1998, f. & cert. ef. 9-23-98; DEQ 17-1998, f. & cert.
ef. 9-23-98; DEQ 20-1998, f. & cert. ef. 10-12-98; DEQ 21-1998, f. & cert. ef. 10-12-98;
DEQ 1-1999, f. & cert. ef. 1-25-99; DEQ 5-1999, f. & cert. ef. 3-25-99; DEQ 6-1999, f. &
cert. ef. 5-21-99; DEQ 10-1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-020-0047; DEQ 15-1999, f. & cert. ef. 10-22-99; DEQ 2-2000, f. 2-
17-00, cert. ef. 6-f1-01; DEQ 6-2000, f. & cert. ef. 5-22-00; DEQ 8-2000, f. & cert. ef. 6-6-
00; DEQ 13-2000, f. & cert. ef. 7-28-00; DEQ 16-2000, f. & cert. ef. 10-25-00; DEQ 17-
2000, f. & cert. ef. 10-25-00; DEQ 20-2000 f. & cert. ef. 12-15-00; DEQ 21-2000, f. & cert.
ef. 12-15-00; DEQ 2-2001, f. & cert. ef. 2-5-01; DEQ 4-2001, f. & cert. ef. 3-27-01; DEQ 6-
2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 15-2001, f. & cert. ef. 12-26-01; DEQ 16-2001, f. &
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cert. ef. 12-26-01; DEQ 17-2001, f. & cert. ef. 12-28-01; DEQ 4-2002, f. & cert. ef. 3-14-02;
DEQ 5-2002, f. & cert. ef. 5-3-02; DEQ 11-2002, f. & cert. ef. 10-8-02; DEQ 5-2003, f. &
cert. ef. 2-6-03; DEQ 14-2003, f. & cert. ef. 10-24-03; DEQ 19-2003, f. & cert. ef. 12-12-03;
DEQ 1-2004, f. & cert. ef. 4-14-04; DEQ 10-2004, f. & cert. ef. 12-15-04; DEQ 1-2005, f.
& cert. ef. 1-4-05; DEQ 2-2005, f. & cert. ef. 2-10-05; DEQ 4-2005, f. 5-13-05, cert. ef. 6-
1-05; DEQ 7-2005, f. & cert. ef. 7-12-05; DEQ 9-2005, f. & cert. ef. 9-9-05; DEQ 2-2006, f.
& cert. ef. 3-14-06; DEQ 4-2006, f. 3-29-06, cert. ef. 3-31-06; DEQ 3-2007, f. & cert. ef. 4-
12-07; DEQ 4-2007, f. & cert. ef. 6-28-07; DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ 5-2008,
f. & cert. ef. 3-20-08

Department of Fish and Wildlife
Chapter 635

Rule Caption: Deschutes and Hood River Spring Chinook Sport
Fisheries.

Adm. Order No.: DFW 26-2008(Temp)

Filed with Sec. of State: 3-17-2008

Certified to be Effective: 4-15-08 thru 7-31-08

Notice Publication Date:

Rules Amended: 635-018-0090

Subject: Amend rule to allow the sport harvest of adipose fin-clipped
chinook salmon in the Deschutes and Hood rivers beginning April
15, 2008.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-018-0090
Inclusions and Modifications

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Central Zone. However, additional regulations may be adopt-
ed in this rule division from time to time and to the extent of any inconsis-
tency, they supersede the 2008 Oregon Sport Fishing Regulations.

(2) The Deschutes River from the mouth at the I-84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead and adipose fin
clipped Chinook salmon from April 15, 2008 to July 31, 2008.

(a) The catch limit is one adult adipose fin clipped salmon per day and
five adipose fin clipped jack salmon per day.

(b) All non-adipose fin clipped Chinook salmon must be released
unharmed.

(c) It is unlawful to continue to angle between Sherars Falls and the
upper railroad trestle (three miles) after taking a daily bag limit of 1 adult
Chinook salmon.

(3) The Hood River from the mouth to Powerdale Dam is open to
angling for adipose fin-clipped Chinook salmon from April 15 through June
30, 2008.

(a) The catch limit for Chinook salmon is two adipose fin-clipped
adults and five adipose fin-clipped jacks per day. All salmon that have not
been adipose fin-clipped must be released unharmed.

(b) All other catch limits and restrictions remain unchanged from
those listed for Hood River in the 2008 Oregon Sport Fishing

Regulations.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 20-1994(Temp), f. & cert. ef. 4-11-
94; FWC 24-1994(Temp), f. 4-29-94, cert. ef. 4-30-94; FWC 34-1994(Temp), f. 6-14-94,
cert. ef. 6-16-94; FWC 54-1994, f. 8-25-94, cert. ef. 9-1-94; FWC 65-1994(Temp), f. 9-15-
94, cert. ef. 9-17-94; FWC 67-1994(Temp), f. & cert. ef. 9-26-94; FWC 70-1994, . 10-4-95,
cert. ef. 11-1-94; FWC 18-1995, f. 3-2-95, cert. ef. 4-1-95; FWC 60-1995(Temp), f. 7-24-95,
cert. ef. 8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 11-1996(Temp), f. 3-8-96,
cert. ef. 4-1-96; FWC 32-1996(Temp), f. 6-7-96, cert. ef. 6-16-96, FWC 38-1996(Temp), f.
6-14-96, cert. ef. 7-1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 20-1997, f. &
cert. ef. 3-24-97; FWC 21-1997, f. & cert. ef. 4-1-97; FWC 27-1997(Temp) f. 5-2-97, cert.
ef. 5-9-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 25-1998(Temp), f. & cert. ef.
3-25-98 thru 8-31-98; DFW 56-1998(Temp), f. 7-24-98, cert. ef. 8-1-98 thru 10-31-98; DFW
70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-1999,
f. & cert. ef. 5-3-99;DFW 78-1999, f. & cert. ef. 10-4-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 12-2000(Temp), f. 3-20-00, cert. ef. 4-15-00 thru 7-31-00; DFW 27-
2000(Temp), f. 5-15-00, cert. ef. 8-1-00 thru 10-31-00; DFW 28-2000, f. 5-23-00, cert. ef. 5-
24-00 thru 7-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 13-2001(Temp), f. 3-12-01, cert. ef. 4-7-01 thru 7-
31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 44-2001(Temp), f. 5-
25-01, cert. ef. 6-1-01 thru 7-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-
2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 23-2002(Temp), f. 3-21-02, cert.
ef. 4-6-02 thru 7-31-02; DFW 25-2002(Temp), f. 3-22-02, cert. ef. 4-6-02 thru 7-31-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 62-2002, f. 6-14-02, cert. ef. 7-11-02; DFW 74-
2002(Temp), f. 7-18-02, cert. ef. 8-1-02 thru 10-31-02; DFW 91-2002(Temp) f. 8-19-02, cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 97-2002(Temp), f. & cert. ef. 8-29-02 thru 10-31-02; DFW 130-2002, f. 11-21-
02, cert. ef. 1-1-03; DFW 26-2003(Temp), f. 3-28-03, cert. ef. 4-15-03 thru 7-31-03; DFW
66-2003(Temp), f. 7-17-03, cert. ef. 8-1-03 thru 10-31-03; DFW 125-2003, f. 12-11-03, cert.
ef. 1-1-04; DFW 23-2004(Temp), f. 3-22-04, cert. ef. 4-1-04 thru 7-31-04; DFW 77-
2004(Temp), f. 7-28-04, cert. ef. 8-1-04 thru 10-31-04, Administrative correction 11-22-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 19-2005(Temp), f. 3-16-05, cert. ef. 4-15-
05 thru 7-31-05; DFW 41-2005(Temp), f. 5-13-05, cert. ef. 5-15-05 thru 7-31-05; DFW 83-
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2005(Temp), f. 7-29-05, cert. ef. 8-1-05 thru 10-31-05; DFW 84-2005(Temp), f. & cert. ef.
8-1-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 59-2006(Temp), f.
7-10-06, cert. ef. 8-1-06 thru 10-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 18-
2007(Temp), f. 3-22-07, cert. ef. 4-15-07 thru 7-31-07; DFW 55-2007(Temp), f. 7-6-07, cert.
ef. 8-1-07 thru 10-31-07; Administrative correction 11-17-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 26-2008(Temp), f. 3-17-08, cert. ef. 4-15-08 thru 7-31-08

Rule Caption: Removal of Lake Billy Chinook Bonus Bag Limit
for Kokanee.

Adm. Order No.: DFW 27-2008(Temp)

Filed with Sec. of State: 3-24-2008

Certified to be Effective: 5-1-08 thru 10-27-08

Notice Publication Date:

Rules Amended: 635-018-0090

Subject: Rule amendments suspend the 25 fish bonus bag limit for
kokanee trout in Lake Billy Chinook from May 1 through October
27, 2008.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-018-0090
Inclusions and Modifications

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Central Zone. However, additional regulations may be adopt-
ed in this rule division from time to time and to the extent of any inconsis-
tency, they supersede the 2008 Oregon Sport Fishing Regulations.

(2) The Deschutes River from the mouth at the I-84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead and adipose fin
clipped Chinook salmon from April 15, 2008 to July 31, 2008.

(a) The catch limit is one adult adipose fin clipped salmon per day and
five adipose fin clipped jack salmon per day.

(b) All non-adipose fin clipped Chinook salmon must be released
unharmed.

(c) It is unlawful to continue to angle between Sherars Falls and the
upper railroad trestle (three miles) after taking a daily bag limit of 1 adult
Chinook salmon.

(3) The Hood River from the mouth to Powerdale Dam is open to
angling for adipose fin-clipped Chinook salmon from April 15 through June
30, 2008.

(a) The catch limit for Chinook salmon is two adipose fin-clipped
adults and five adipose fin-clipped jacks per day. All salmon that have not
been adipose fin-clipped must be released unharmed.

(b) All other catch limits and restrictions remain unchanged from
those listed for Hood River in the 2008 Oregon Sport Fishing Regulations.

(4) The Lake Billy Chinook (Round Butte, Jefferson Co.) kokanee
bonus bag limit is removed from May 1 to October 21, 2008 and during this
period the following restrictions apply:

(a) Combined trout bag limit, including kokanee, is 5 per day, 2 daily
limits in possession;

(b) Bull trout limit is 1 per day and 1 in possession, 24-inch minimum
length;

(c) It is unlawful to continue angling for any species once a bull trout

has been harvested.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 82-1993, . 12-22-93, cert. ef. 1-1-94; FWC 20-1994(Temp), f. & cert. ef. 4-11-
94; FWC 24-1994(Temp), f. 4-29-94, cert. ef. 4-30-94; FWC 34-1994(Temp), f. 6-14-94,
cert. ef. 6-16-94; FWC 54-1994, f. 8-25-94, cert. ef. 9-1-94; FWC 65-1994(Temp), f. 9-15-
94, cert. ef. 9-17-94; FWC 67-1994(Temp), f. & cert. ef. 9-26-94; FWC 70-1994, f. 10-4-95,
cert. ef. 11-1-94; FWC 18-1995, f. 3-2-95, cert. ef. 4-1-95; FWC 60-1995(Temp), f. 7-24-95,
cert. ef. 8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 11-1996(Temp), f. 3-8-96,
cert. ef. 4-1-96; FWC 32-1996(Temp), f. 6-7-96, cert. ef. 6-16-96, FWC 38-1996(Temp), f.
6-14-96, cert. ef. 7-1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 20-1997, f. &
cert. ef. 3-24-97; FWC 21-1997, f. & cert. ef. 4-1-97; FWC 27-1997(Temp) f. 5-2-97, cert.
ef. 5-9-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 25-1998(Temp), f. & cert. ef.
3-25-98 thru 8-31-98; DFW 56-1998(Temp), f. 7-24-98, cert. ef. 8-1-98 thru 10-31-98; DFW
70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-1999,
f. & cert. ef. 5-3-99;DFW 78-1999, f. & cert. ef. 10-4-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 12-2000(Temp), f. 3-20-00, cert. ef. 4-15-00 thru 7-31-00; DFW 27-
2000(Temp), f. 5-15-00, cert. ef. 8-1-00 thru 10-31-00; DFW 28-2000, f. 5-23-00, cert. ef. 5-
24-00 thru 7-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 13-2001(Temp), f. 3-12-01, cert. ef. 4-7-01 thru 7-
31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 44-2001(Temp), f. 5-
25-01, cert. ef. 6-1-01 thru 7-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-
2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 23-2002(Temp), f. 3-21-02, cert.
ef. 4-6-02 thru 7-31-02; DFW 25-2002(Temp), f. 3-22-02, cert. ef. 4-6-02 thru 7-31-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 62-2002, f. 6-14-02, cert. ef. 7-11-02; DFW 74-
2002(Temp), f. 7-18-02, cert. ef. 8-1-02 thru 10-31-02; DFW 91-2002(Temp) f. 8-19-02, cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 97-2002(Temp), f. & cert. ef. 8-29-02 thru 10-31-02; DFW 130-2002, f. 11-21-
02, cert. ef. 1-1-03; DFW 26-2003(Temp), f. 3-28-03, cert. ef. 4-15-03 thru 7-31-03; DFW
66-2003(Temp), f. 7-17-03, cert. ef. 8-1-03 thru 10-31-03; DFW 125-2003, f. 12-11-03, cert.
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ef. 1-1-04; DFW 23-2004(Temp), f. 3-22-04, cert. ef. 4-1-04 thru 7-31-04; DFW 77-
2004(Temp), f. 7-28-04, cert. ef. 8-1-04 thru 10-31-04, Administrative correction 11-22-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 19-2005(Temp), f. 3-16-05, cert. ef. 4-15-
05 thru 7-31-05; DFW 41-2005(Temp), f. 5-13-05, cert. ef. 5-15-05 thru 7-31-05; DFW 83-
2005(Temp), f. 7-29-05, cert. ef. 8-1-05 thru 10-31-05; DFW 84-2005(Temp), f. & cert. ef.
8-1-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 59-2006(Temp), f.
7-10-06, cert. ef. 8-1-06 thru 10-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 18-
2007(Temp), f. 3-22-07, cert. ef. 4-15-07 thru 7-31-07; DFW 55-2007(Temp), f. 7-6-07, cert.
ef. 8-1-07 thru 10-31-07; Administrative correction 11-17-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 26-2008(Temp), f. 3-17-08, cert. ef. 4-15-08 thru 7-31-08; DFW 27-
2008(Temp), f. 3-24-08, cert. ef. 5-1-08 thru 10-27-08

ecccccccoe

Rule Caption: Sport Sturgeon Fishery Closed In the John Day
Pool.

Adm. Order No.: DFW 28-2008(Temp)

Filed with Sec. of State: 3-24-2008

Certified to be Effective: 3-26-08 thru 9-10-08

Notice Publication Date:

Rules Amended: 635-023-0095

Subject: Amended rule to prohibit retention of sturgeon in the
Columbia River and tributaries from John Day Dam upstream to
McNary Dam. Revision is consistent with Joint State Action taken
by the states of Oregon and Washington on March 19, 2008.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2008 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2008
Oregon Sport Fishing Regulations.

(2) The Columbia River from Wauna powerlines (River Mile 40)
upstream to Bonneville Dam is open to the retention of white sturgeon four
days per week, Thursdays through Sundays, during the following periods:

(a) January 1 through July 31; and

(b) October 1 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through September 30.

(4) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay is open to the
retention of white sturgeon seven days per week during the following peri-
ods:

(a) January 1 through April 30; and

(b) May 10 through June 24.

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 9 and from June 25 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon between 42-60 inches in overall length may be
retained.

(7) During the fishing period as identified in subsection (4)(b) of this
rule, only white sturgeon between 45-60 inches in overall length may be
retained.

(8) The Columbia River and tributaries between The Dalles Dam and
John Day Dam are closed to the retention of sturgeon effective 12:01 a.m.
Saturday, March 15, 2008.

(9) The Columbia River and tributaries upriver from John Day Dam
upstream to McNary Dam is closed to the retention of sturgeon effective
12:01 a.m. Wednesday, March 26, 2008.

(10) Angling for sturgeon is prohibited from Marker 85 upstream to
Bonneville Dam, from Highway 395 Bridge upstream to McNary Dam, and
from the west end of the grain silo at Rufus upstream to John Day Dam dur-
ing May 1 through July 31.

(11) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
2005(Temp), f. 6-3-03, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006. f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
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cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08

Rule Caption: Limited Experiment To Retrieve Derelict Ocean
Dungeness Crab Gear In-season.

Adm. Order No.: DFW 29-2008(Temp)

Filed with Sec. of State: 3-25-2008

Certified to be Effective: 3-25-08 thru 8-31-08

Notice Publication Date:

Rules Amended: 635-005-0055

Rules Suspended: 635-005-0055(T)

Subject: Amended rule specifies conditions allowing a limited
experiment to retrieve derelict commercial ocean Dungeness crab
fishing gear in-season and transport it to shore.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-005-0055
Fishing Gear

It is unlawful for commercial purposes to:

(1) Take crab by any means other than crab rings or crab pots (ORS
509.415); a crab ring is any fishing device that allows crab unrestricted
entry or exit while fishing.

(2) Possess on a vessel, use, control, or operate any crab pot which is
greater than thirteen cubic feet in volume, calculated using external dimen-
sions.

(3) Possess on a vessel, use, control, or operate any crab pot which
does not include a minimum of two circular escape ports of at least 4-1/4
inches inside diameter located on the top or side of the pot. If escape ports
are placed on the side of the pot, they shall be located in the upper half of
the pot.

(4) Possess on a vessel, use, control, or operate any crab pot which
does not have a release mechanism. Acceptable release mechanisms are:

(a) Tron lid strap hooks constructed of iron or “mild” steel rod (not
stainless steel) not to exceed 1/4-inch (6mm) in diameter;

(b) A single loop of untreated cotton or other natural fiber twine, or
other twine approved by the Department not heavier than 120 thread size
between pot lid tiedown hooks and the tiedown straps; or

(c) Any modification of the wire mesh on the top or side of the pot,
secured with a single strand of 120 thread size untreated cotton, natural
fiber, or other twine approved by the Department which, when removed,
will create an opening of at least five inches in diameter.

(5) Place, operate, or leave crab rings or pots in the Pacific Ocean and
Columbia River or in any bay or estuary during the closed season, except
that in only the Pacific Ocean and Columbia River, rings or pots may be
placed no more than 64 hours immediately prior to the date the Dungeness
crab season opens. In addition, unbaited crab rings or pots with open
release mechanisms may be left in the Pacific Ocean (not including the
Columbia River) for a period not to exceed 14 days following the closure
of the Dungeness crab season.

(6) Have Dungeness crab gear deployed in the Pacific Ocean or
Columbia River more than 14 days without making a landing of Dungeness
crab.

(7) Use commercial crab pots in the Columbia River or Pacific Ocean
unless the pots are individually marked with a surface buoy bearing, in a
visible, legible and permanent manner, the brand of the owner and an
ODFW buoy tag, provided that:

(a) The brand is a number registered with and approved by the
Department;

(b) Only one unique buoy brand shall be registered to any one per-
mitted vessel;

(c) All crab pots fished by a permitted vessel must use only the
Oregon buoy brand number registered to that vessel in the area off of
Oregon;

(d) The Department shall issue crab buoy tags to the owner of each
commercial crab permit in the amount determined by OAR 635-006-
1015(1)(2)(E);

(e) All buoy tags eligible to a permit holder must be purchased from
the Department at cost and attached to the gear prior to setting gear; and

(f) Buoys attached to a crab pot must have the buoy tag securely
attached to the first buoy on the crab pot line (the buoy closest to the crab
pot) at the end away from the crab pot line;
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(g) Additional buoy tags to replace lost tags will be issued by the
Department as follows:

(A) As of December 14, 2007, up to ten percent of the tags initially
issued for that season; or

(B) For a catastrophic loss, defined as direct loss of non-deployed
gear in the event of a vessel being destroyed due to fire, capsizing, or sink-
ing. Documentation of a catastrophic loss may include any information the
Department considers appropriate, such as fire department or US Coast
Guard reports; or

(C) If the Director finds that the loss of the crab pot buoy tags was:

(i) Due to an extraordinary event; and

(i) The loss was minimized with the exercise of reasonable diligence;
and

(iii) Reasonable efforts were taken to recover lost buoy tags and asso-
ciated fishing gear.

(D) Upon receipt of the declaration of loss required by subsection
(7)(g)(E) of this rule, and a request for replacement tags under subsection
(9)(d)(C) of this rule, the Director or his designee may provide an opportu-
nity for the permit holder requesting the replacement tags to describe why
the buoy tag loss meets the criteria for replacement under subsection
(9)(d)(C). The Director or his designee shall provide the Director’s order to
the permit holder and to ODFW License Services. The permit holder may
appeal the Director’s findings to the Fishery Permit Review Board under
OAR 635-006-1065(1)(g).

(E) Permit holders (or their alternative designated on the buoy tag
order form) must obtain, complete, and sign a declaration of loss under
penalty of perjury in the presence of an authorized Department employee.
The declaration shall state the number of buoy tags lost, the location and
date where lost gear or tags were last observed, and the presumed cause of
the loss.

(8) Remove, damage, or otherwise tamper with crab buoy or pot tags
except when lawfully applying or removing tags on the vessel’s buoys and
pots.

(9) Possess on a vessel, use, control, or operate any crab pot which
does not have a pot tag identifying the pot as that vessel’s, a surface buoy
bearing the ODFW buoy brand registered to that vessel and an ODFW buoy
tag issued by the Department to that vessel, except:

(a) To set gear as allowed under OAR 635-006-1015; or

(b) During March 26 through May 1, 2008, under a federally spon-
sored contract for the purpose of developing methods for derelict and lost
gear recovery, to retrieve from the ocean, including the Columbia River,
crab pots which were lost, forgotten, damaged, abandoned or otherwise
derelict and transport them to shore; or

(c) To retrieve from the ocean, including the Columbia River, and
transport to shore up to six crab pot(s) of another vessel which were lost,
forgotten, damaged, abandoned or otherwise derelict; provided that:

(A) Upon retrieval from the ocean or Columbia River, the pot(s) must
be un-baited; and

(B) Crab from the retrieved pot(s) shall not be retained; and

(C) Immediately upon retrieval of pot(s), the retrieving vessel opera-
tor must document in the retrieving vessel’s logbook the date and time of
pot retrieval, number of retrieved crab pots, location of retrieval, and
retrieved pot owner identification information; and

(D) Any retrieved crab pot(s) must be transported to shore during the
same fishing trip that retrieval took place; or

(d) Under a waiver granted by the Department to allow one time
retrieval of permitted crab gear to shore by another crab permitted vessel
provided that:

(A) Vessel is incapacitated due to major mechanical failure or
destroyed due to fire, capsizing, or sinking;

(B) Circumstances beyond the control of the permit holder created
undue hardship as defined by OAR 635-006-1095(7)(d);

(C) A Request must be in writing and a waiver approved and issued
prior to retrieval.

(D) A copy of the waiver must be on board the vessel making the
retrieval. (Contact Oregon Department of Fish and Wildlife License
Services, Salem for guidelines.)

(e) A vessel may transit through the Columbia River and the Pacific
Ocean adjacent to Oregon while possessing crab pots not bearing Oregon
buoy tags or Oregon buoy branded surface buoys, provided that the vessel
is authorized to participate in the Dungeness crab fishery of an adjacent
state.

(10) Attach one crab pot to another crab pot or ring net by a common
groundline or any other means that connects crab pots together,
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(11) Take crabs for commercial purposes by crab pots from any bay
or estuary except the Columbia River.

(12) Operate more than 15 crab rings from any one fishing vessel in
bays or estuaries, except the Columbia River.

(13) Take or fish for Dungeness crab for commercial purposes in the
Columbia River or Pacific Ocean adjacent to the state of Oregon unless a
crab pot allocation has been issued to the permit required under OAR 635-
006-1015(1)(g).

(14) Deploy or fish more crab pots than the number of pots assigned
by the crab pot allocation certificate or to use any vessel other than the ves-
sel designated on the crab pot allocation, except to set gear as allowed

under OAR 635-006-1015.
Stat. Auth.: ORS 506.119
Stats. Implemented: ORS 506.109 & 506.129
Hist.: FC 246, f. 5-5-72, ef. 5-15-72; FC 285(74-20), f. 11-27-74, ef. 12-25-74, Renumbered
from 625-010-0160; FWC 49-1978, f. & ef. 9-27-78, Renumbered from 635-036-0130; FWC
56-1982, f. & ef. 8-27-82; FWC 81-1982, f. & ef. 11-4-82; FWC 82-1982(Temp), f. & ef. 11-
9-82; FWC 13-1983, f. & ef. 3-24-83; FWC 11-1984, f. 3-30-84, ef. 9-16-84, except section
(5) per FWC 45-1984, f. & ef. 8-30-84; FWC 72-1984, f. & ef. 10-22-84; FWC 30-1985, f.
6-27-85, ef. 7-1-85; FWC 78-1986 (Temp), f. & ef. 12-1-86; FWC 97-1987(Temp), f. & ef.
11-17-87; FWC 102-1988, f. 11-29-88, cert. ef. 12-29-88; FWC 107-1990, f. & cert. ef. 10-
1-90; FWC 70-1993, f. 11-9-93, cert. ef. 11-11-93; FWC 84-1994, f. 10-31-94, cert. ef. 12-
1-94; FWC 68-1996(Temp), f. & cert. ef. 12-5-96; FWC 2-1997, f. 1-27-97, cert. ef. 2-1-97;
DFW 45-20006, f. 6-20-06, cert. ef. 12-1-06; DWF 96-2006(Temp), f. & cert. ef. 9-8-06 thru
3-6-07; DFW 97-2006(Temp), f. 9-8-06, cert. ef. 9-9-06 thru 3-7-07;DFW 123-2006(Temp),
f. 11-28-06, cert. ef. 12-1-06 thru 3-7-06; DFW 135-2006(Temp), f. & cert. ef.12-26-06 thru
6-15-07; DFW 11-2007, f. & cert. ef. 2-14-07; DFW 41-2007, f. & cert. ef. 6-8-07; DFW 82-
2007(Temp), f. 8-31-07, cert .ef. 9-1-07 thru 10-31-07; DFW 113-2007, f. & cert. ef. 10-25-
07; DFW 127-2007(Temp), f. & cert. ef. 12-11-07 thru 6-7-08; DFW 129-2007(Temp), f. &
cert. ef. 12-14-07 thru 6-7-08; DFW 29-2008(Temp), f. & cert. ef. 3-25-08 thru 8-31-08

Rule Caption: Modified Boundaries for 2008 Youngs Bay Select
Area Commercial Salmon and Sturgeon Fisheries.

Adm. Order No.: DFW 30-2008(Temp)

Filed with Sec. of State: 3-27-2008

Certified to be Effective: 3-30-08 thru 8-28-08

Notice Publication Date:

Rules Amended: 635-042-0145

Rules Suspended: 635-042-0145(T)

Subject: Amend rule expands the boundaries of fishing periods
adopted previously for commercial fishing seasons for salmon and
sturgeon in Youngs Bay Select area fisheries. Modifications are con-
sistent with Oregon State Action taken March 27, 2008.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, white sturgeon, and shad may be taken for commercial
purposes in those waters of Youngs Bay.

(a) The open fishing periods are established in three segments cate-
gorized as the winter fishery, paragraph (A); the spring fishery, paragraph
(B); and summer fishery, paragraph (C), as follows:

(A) Winter Season:

(i) Entire Youngs Bay: Noon Wednesday, February 13 to 6:00 a.m.
Thursday, February 14, 2008; Noon Sunday, February 17 to 6:00 a.m.
Monday, February 18, 2008; Noon Wednesday, February 20 to 6:00 a.m.
Thursday, February 21, 2008; Noon Sunday, February 24 to 6:00 a.m.
Monday, February 25, 2008; Noon Wednesday, February 27 to 6:00 a.m.
Thursday, February 28, 2008 Noon Sunday, March 2 to 6:00 a.m. Monday,
March 3, 2008; Noon Wednesday, March 5 to 6:00 a.m. Thursday, March
6, 2008; Noon Sunday, March 9 to 6:00 a.m. Monday, March 10, 2008;
10:00 a.m. to 2:00 p.m. Wednesday, March 12, 2008.

(ii) Upstream of old Youngs Bay Bridge: Noon Sunday, March 16 to
6:00 a.m. Monday, March 17, 2008; 6:00 a.m. to 6:00 p.m. Tuesday, March
18, 2008; 6:00 a.m. to 6:00 p.m. Thursday, March 20, 2008; Noon Sunday,
March 23 to 6:00 a.m. Monday, March 24, 2008; 6:00 a.m. to 6:00 p.m.
Tuesday, March 25, 2008; 6:00 a.m. to 6:00 p.m. Thursday, March 27,
2008; Noon Sunday, March 30 to 6:00 a.m. Monday, March 31, 2008; 6:00
a.m. to 6:00 p.m. Tuesday, April 1, 2008; 6:00 a.m. to 6:00 p.m. Thursday,
April 3, 2008.

(iii) Walluski Area: Noon Sunday, April 6 to 6:00 a.m. Monday, April
7, 2008; 6:00 a.m. to 6:00 p.m. Tuesday, April 8, 2008.

(B) Spring Season:

(i) Entire Youngs Bay: 6:00 p.m. Thursday, April 17 to 6:00 a.m.
Friday, April 18, 2008; 6:00 p.m. Monday, April 21 to 6:00 a.m. Tuesday,
April 22, 2008; 6:00 a.m. Thursday, April 24 to 6:00 a.m. Friday, April 25,
2008; 6:00 p.m. Monday, April 28 to Noon Tuesday, April 29, 2008; 6:00
p.m. Thursday, May 1 to Noon Friday, May 2, 2008; Noon Monday, May 5
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to Noon Friday, May 9, 2008; Noon Monday, May 12 to Noon Friday, May
16, 2008; Noon Monday, May 19 to Noon Friday, May 23, 2008; Noon
Monday, May 26 to Noon Friday, May 30, 2008; Noon Monday, June 2 to
Noon Friday, June 6, 2008; Noon Tuesday, June 10 to Noon Friday, June
13, 2008.

(C) Summer Season:

(i) Entire Youngs Bay: 6:00 a.m. Wednesday, June 18 to 6:00 a.m.
Friday, June 20, 2008; 6:00 a.m. Wednesday, June 25 to 6:00 a.m. Friday,
June 27, 2008; 6:00 a.m. Wednesday, July 2 to 6:00 a.m. Friday, July 4,
2008; 6:00 a.m. Wednesday, July 9 to 6:00 a.m. Friday, July 11, 2008; 6:00
a.m. Wednesday, July 16 to 6:00 a.m. Friday, July 18, 2008; 6:00 a.m.
Wednesday, July 23 to 6:00 a.m. Friday, July 25, 2008; 6:00 a.m.
Wednesday, July 30 to 6:00 p.m. Thursday, July 31, 2008.

(b) The fishing areas for the winter, spring and summer fisheries are:

(A) From February 13, 2008 through March 12, 2008 and from April
17, 2008 through July 31, 2008 the fishing area is identified as the waters
of Youngs Bay upstream to the upper boundary markers at the confluence
of the Klaskanine and Youngs rivers.

(B) From March 16 through March 27, 2008 the fishing area extends
from the Old Youngs Bay Bridge upstream to the confluence of the Youngs
and Klaskanine rivers.

(C) From March 30, 2008 through April 8, 2008 the fishing area
extends from the first overhead powerlines downstream of the Walluski
River upstream to the confluence of the Youngs and Klaskanine rivers.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net.

(a) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter season from February 13, 2008 to April 8, 2008.
It is unlawful to use a gill net having a mesh size that is greater than 8-inch-
es during the period from April 17 through July 31, 2008.

(b) The use of additional weights or anchors attached directly to the
leadline is allowed upstream of markers located approximately 200 yards
upstream of the mouth of the Walluski River during all Youngs Bay com-

mercial fisheries.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-
1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-
87; FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;
FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-
91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-
92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,
cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.
ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,
cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),
f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &
cert. ef. 6-5-95; FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.
ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.
ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef.
8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;
FWC 47-1997, f. & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;
DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-
31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.
8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99
thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW
42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-
2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-
01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &
cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;
DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-
14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),
f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;
DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &
cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert.
ef. 2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp),
f. & cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp),
f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert.
ef. 5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
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DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. &
cert. ef. 5-30-06 thru 7-31-06; DFW 52-2006(Temp), f. & cert. ef. 6-28-06 thru 7-27-06;
DFW 73-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-
15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-
31-06; Administrative correction 1-16-07; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07
thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-
07 thru 9-1-07; DFW 16-2007(Temp), f. & cert. ef. 3-14-07 thru 9-9-07; DFW 25-
2007(Temp), f. 4-17-07, cert. ef. 4-18-07 thru 7-26-07; DFW 45-2007(Temp), f. 6-15-07,
cert. ef. 6-25-07 thru 7-31-07; DFW 50-2007(Temp), f. 6-29-07, cert. ef. 7-4-07 thru 7-31-
07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-2007(Temp),
f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative Correction 1-24-08; DFW 6-
2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2007(Temp), f. 2-26-08,
cert. ef. 3-2-08 thru 8-28-08; DFW 30-2008(Temp), f. 3-27-08, cert. ef. 3-30-08 thru 8-28-08

Rule Caption: 2008 Commercial Spring Chinook Tangle Net
Fishery in the Columbia River.

Adm. Order No.: DFW 31-2008(Temp)

Filed with Sec. of State: 3-31-2008

Certified to be Effective: 4-1-08 thru 9-27-08

Notice Publication Date:

Rules Amended: 635-042-0022

Subject: Amended rule allows the commercial spring Chinook fish-
ery in the mainstream Columbia River from the west powerlines on
Hayden Island upstream to Beacon Rock (Zones 4 and 5). Modifi-
cations are consistent with joint state action taken on March 31, 2008
by the Columbia River Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped Chinook salmon, white sturgeon and shad
may be taken by tangle net for commercial purposes from the west power-
lines on Hayden Island upstream to Beacon Rock (part of Zone 4 and all of
Zone 5) during the following periods:

Tuesday, April 1, 2008 from 1:00 p.m. to 11:00 p.m. (10 hours).

(a) Individual fishing periods will not exceed. Fishing periods may
occur from one hour after sunset on Mondays until one hour prior to sun-
rise on Wednesdays.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the fish guideline.

(c) Retention of green surgeon is prohibited.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring Chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(4) During the spring Chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut. Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored. A properly stored net is
defined as a net on a drum that is fully covered by a tarp (canvas or plastic)
and bound with a minimum of ten revolutions of rope with a diameter of
3/8 (0.375) inches or greater. Nets authorized for this fishery, and nets with
a mesh size of < 2 inches or = 9 inches are not required to be properly
stored. Other permanent gear regulations remain in effect.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(5) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(6) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
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allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(7) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(8) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(9) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(10) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(11) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(12) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(13) Non-legal sturgeon, nonadipose fin-clipped Chinook salmon,
and steelhead must be released immediately with care and the least possi-
ble injury to the fish to the river without violence or into an operating
recovery box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(14) At least one fisher on each boat engaged in the fishery must have
in possession a valid certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the fishery. No individual may obtain
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more than one tangle net certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(15) Nothing in this section sets any precedent for any fishery after
the 2006 spring Chinook fishery. The fact that an individual may hold a tan-
gle net certificate in spring 2006 does not entitle the certificate holder to
participate in any other fishery. If ODFW authorizes a tangle net fishery in
spring 2007 or at any other time, ODFW may establish qualifications and
requirements that are different from those established for 2006. In particu-
lar, ODFW may consider an individual’s compliance with these rules in
determining that individual’s eligibility to participate in any future tangle
net fisheries.

(16) As authorized by OAR-006-0140 owners or operators of com-
mercial fishing vessels must cooperate with Department fishery observers,
or observers collecting data for the Department, when asked by the
Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(17) Closed waters, as described in OAR 635-042-0005 for
Washougal River and Sandy River sanctuaries are in effect during the open

fishing periods identified.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru
7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.
& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;
DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.
3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW
26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-
29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;
DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.
ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-
2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05
thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-
2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-
2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW
9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.
ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-
2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.
5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06; Administrative correction 8-22-06; DFW 9-2007, f. & cert. ef. 2-14-07; DFW
13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 17-2007(Temp), f. & cert. ef. 3-20-
07 thru 9-15-07; DFW 19-2007(Temp), f. & cert. ef. 3-22-07 thru 9-17-07; DFW 44-
2007(Temp), f. & cert. ef. 6-14-07 thru 9-17-07; Administrative correction 9-18-07; DFW
31-2008(Temp), f. 3-31-08, cert. ef. 4-1-08 thru 9-27-08

Rule Caption: Sales of Steelhead and Walleye by Fish Dealers,
Canners, Buyers ad Retailers.

Adm. Order No.: DFW 32-2008(Temp)

Filed with Sec. of State: 4-1-2008

Certified to be Effective: 4-1-08 thru 9-27-08

Notice Publication Date:

Rules Amended: 635-006-0225, 635-006-0230

Subject: Amended rules to clarify existing restrictions on possession
and sales of tribal caught steelhead trout and walleye taken legally
by Treaty Indian fishers in commercial fisheries within the Colum-
bia River Basin. And, rules were modified to allow the possession
and sales by any wholesale fish dealer, canner, buyer or retailer in
Oregon, of legally purchased steelhead trout or Walleye taken from
outside the Columbia River Basin, consistent with reporting
requirements contained within OAR 635-006-0200.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-006-0225
Purchase, Record, Report, and Sale of Steelhead Trout and Walleye
from Treaty Indian Fisheries

(1) Steelhead trout and walleye lawfully taken by treaty Indians dur-
ing commercial fishing seasons may be purchased by licensed wholesale
fish dealers, canners, or buyers pursuant to restrictions set forth in sections
(2) through (5) of this rule. In addition, steelhead trout and walleye taken
lawfully by treaty Indians during commercial fishing seasons may be pur-
chased and/or possessed by any individual pursuant to restrictions set forth
in section (6) of this rule.

(2) The wholesale fish dealer, canner, or buyer, shall at the time of
purchase, enter the purchase of steelhead and walleye on a Department of
Fish and Wildlife Columbia River Fish Receiving Ticket. Information
required to be entered on the fish receiving ticket shall be the same as
required by OAR 635-006-0210 and 635-006-0212 for each purchase of
food fish.
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(3) The record keeping and reporting requirements for food fish as set
forth in OAR 635-006-0200 through 635-006-0215 shall apply to all steel-
head trout and walleye purchases.

(4) In addition to the records required in connection with the purchase
of steelhead trout, and walleye, a record of all sales of steelhead and wall-
eye shall be maintained by licensed wholesale fish dealers, canners, or buy-
ers for a period of three years and shall be subject to inspection by the
Director, the Director’s authorized agent, or the State Police. Such record
of sales shall include as a minimum:

(4) In addition to the records required in connection with the purchase
of steelhead trout, and walleye, a record of all sales of steelhead and wall-
eye shall be maintained by licensed wholesale fish dealers, canners, or buy-
ers for a period of three years and shall be subject to inspection by the
Department or the State Police. Such record of sales shall include as a min-
imum:

(a) Name and address of each person to whom either steelhead or
walleye are sold;

(b) Quantity in pounds of each sale identified as whole or round
weight or dressed weight;

(c) Date of each delivery.

(5) It is unlawful for any wholesale fish dealer, canner, or buyer in
possession of legally purchased steelhead or walleye from treaty Indians to
sell or distribute such fish in Oregon except to another wholesale fish deal-
er, canner, or buyer.

(6) Steelhead trout and walleye taken lawfully by treaty Indians dur-
ing commercial fishing seasons may be purchased from a treaty Indian
and/or possessed by any individual so long as said fish are accompanied by
a written document listing treaty Indian taker’s name, tribal enrollment
number, number of fish, approximate weight of each fish, date and location
where taken, date of sale, and purchaser’s name. It is unlawful for any indi-
vidual other than a treaty Indian to sell steelhead trout or walleye. The pro-
visions in this section (6) apply to individuals other than licensed wholesale
fish dealers, canners and buyers.

Stat. Auth.: ORS 506.119, 508.530 & 509.031

Stats. Implemented: ORS 498.022, 506.129, 508.535 & 508.550

Hist.: FWC 39, f. & ef. 1-23-76, Renumbered from 625-040-0150, Renumbered from 635-

036-0595; FWC 142-1991, f. 12-31-91, cert. ef. 1-1-92; FWC 41-1995, f. 5-23-95, cert. ef.

5-24-95; FWC 51-1997(Temp), f. & cert. ef. 8-27-97; DFW 73-1998, f. & cert. ef. 8-28-98;
DFW 32-2008(Temp), f. & cert. ef. 4-1-08 thru 9-27-08

635-006-0230
When Possession of Steelhead or Walleye Unlawful

Except as otherwise provided by law or rule, it is unlawful for any
person to have in possession either steelhead trout or walleye taken by any
means other than by angling. Notwithstanding OAR 635-006-0225, it is
lawful for any wholesale fish dealer, canner, buyer or retailer to possess and
sell, in Oregon, legally purchased steelhead trout or Walleye taken from
outside the Columbia River Basin, consistent with reporting requirements

contained within OAR 635-006-0200.
Stat. Auth.: ORS 496.138 & 509.031
Stats. Implemented: ORS 496.138 & 509.031
Hist.: FWC 41, f. & ef. 1-23-76, Renumbered from 625-040-0155, Renumbered from 635-
036-0600; FWC 142-1991, f. 12-31-91, cert. ef. 1-1-92; FWC 41-1995, f. 5-23-95, cert.e f.
5-24-95; DFW 32-2008(Temp), f. & cert. ef. 4-1-08 thru 9-27-08

Rule Caption: 2008 Commercial Spring Chinook Tangle Net
Fishery Continued In the Columbia River.

Adm. Order No.: DFW 33-2008(Temp)

Filed with Sec. of State: 4-7-2008

Certified to be Effective: 4-8-08 thru 9-27-08

Notice Publication Date:

Rules Amended: 635-042-0022

Subject: Amended rule extends the commercial spring Chinook tan-
gle net fishery in the mainstream Columbia River from the west pow-
erlines on Hayden Island upstream to Beacon Rock (Zones 4 and 5).
Modifications are consistent with action taken April 7, 2008 by the
Columbia River Compact agencies of Oregon and Washington.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped Chinook salmon, white sturgeon and shad
may be taken by tangle net for commercial purposes from the west power-
lines on Hayden Island upstream to Beacon Rock (part of Zone 4 and all of
Zone 5) during the following periods: Tuesday, April 1, 2008 from 1:00
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p.m. to 11:00 p.m. (10 hours). Tuesday, April 8, 2008 from 7:00 a.m. to
11:00 p.m. (16 hours).

(a) Individual fishing periods will not exceed. Fishing periods may
occur from one hour after sunset on Mondays until one hour prior to sun-
rise on Wednesdays.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the fish guideline.

(c) Retention of green surgeon is prohibited.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring Chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(4) During the spring Chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut. Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored. A properly stored net is
defined as a net on a drum that is fully covered by a tarp (canvas or plastic)
and bound with a minimum of ten revolutions of rope with a diameter of
3/8 (0.375) inches or greater. Nets authorized for this fishery, and nets with
a mesh size of < 2 inches or > 9 inches are not required to be properly
stored. Other permanent gear regulations remain in effect.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(5) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(6) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(7) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(8) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(9) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(10) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(11) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.
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(12) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(13) Non-legal sturgeon, nonadipose fin-clipped Chinook salmon,
and steelhead must be released immediately with care and the least possi-
ble injury to the fish to the river without violence or into an operating
recovery box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(14) At least one fisher on each boat engaged in the fishery must have
in possession a valid certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the fishery. No individual may obtain
more than one tangle net certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(15) Nothing in this section sets any precedent for any fishery after
the 2006 spring Chinook fishery. The fact that an individual may hold a tan-
gle net certificate in spring 2006 does not entitle the certificate holder to
participate in any other fishery. If ODFW authorizes a tangle net fishery in
spring 2007 or at any other time, ODFW may establish qualifications and
requirements that are different from those established for 2006. In particu-
lar, ODFW may consider an individual’s compliance with these rules in
determining that individual’s eligibility to participate in any future tangle
net fisheries.

(16) As authorized by OAR-006-0140 owners or operators of com-
mercial fishing vessels must cooperate with Department fishery observers,
or observers collecting data for the Department, when asked by the
Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(17) Closed waters, as described in OAR 635-042-0005 for
‘Washougal River and Sandy River sanctuaries are in effect during the open

fishing periods identified.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru
7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.
& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;
DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.
3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW
26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-
29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;
DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.
ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-
2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05
thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-
2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-
2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW
9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.
ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-
2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.
5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06; DFW 32-
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2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06; Administrative correction 8-22-06; DFW 9-2007, f. & cert. ef. 2-14-07; DFW
13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 17-2007(Temp), f. & cert. ef. 3-20-
07 thru 9-15-07; DFW 19-2007(Temp), f. & cert. ef. 3-22-07 thru 9-17-07; DFW 44-
2007(Temp), f. & cert. ef. 6-14-07 thru 9-17-07; Administrative correction 9-18-07; DFW
31-2008(Temp), f. 3-31-08, cert. ef. 4-1-08 thru 9-27-08; DFW 33-2008(Temp), f. 4-7-08,
cert. ef. 4-8-08 thru 9-27-08

Rule Caption: 2008 Columbia River Commercial Spring Chinook
Tangle Net Fishery Extended by 12 hours.

Adm. Order No.: DFW 34-2008(Temp)

Filed with Sec. of State: 4-14-2008

Certified to be Effective: 4-15-08 thru 9-27-08

Notice Publication Date:

Rules Amended: 635-042-0022

Rules Suspended: 635-042-0022(T)

Subject: Amended rule extends the commercial spring Chinook tan-
gle net fishery in the mainstream Columbia River by 12 hours, from
the west powerlines on Hayden Island upstream to beacon Rock
(Zones 4 and 5). Modification are consistent with action taken April
14, 2008 by the Columbia River Compact agencies of Oregon and
‘Washington.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped Chinook salmon, white sturgeon and shad
may be taken by tangle net for commercial purposes from the west power-
lines on Hayden Island upstream to Beacon Rock (part of Zone 4 and all of
Zone 5) during the following periods:

Tuesday, April 1, 2008 from 1:00 p.m. to 11:00 p.m. (10 hours).

Tuesday, April 8, 2008 from 7:00 a.m. to 11:00 p.m. (16 hours).

Tuesday, April 15, 2008 from 3:00 a.m. to 3:00 p.m. (12 hours).

(a) Individual fishing periods will not exceed. Fishing periods may
occur from one hour after sunset on Mondays until one hour prior to sun-
rise on Wednesdays.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the fish guideline.

(c) Retention of green surgeon is prohibited.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring Chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(4) During the spring Chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut. Nets not specifically authorized for use in this fishery
may be onboard the vessel if properly stored. A properly stored net is
defined as a net on a drum that is fully covered by a tarp (canvas or plastic)
and bound with a minimum of ten revolutions of rope with a diameter of
3/8 (0.375) inches or greater. Nets authorized for this fishery, and nets with
a mesh size of < 2 inches or = 9 inches are not required to be properly
stored. Other permanent gear regulations remain in effect.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(5) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(6) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
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of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(7) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(8) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(9) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(10) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(11) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(12) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(13) Non-legal sturgeon, nonadipose fin-clipped Chinook salmon,
and steelhead must be released immediately with care and the least possi-
ble injury to the fish to the river without violence or into an operating
recovery box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(14) At least one fisher on each boat engaged in the fishery must have
in possession a valid certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the fishery. No individual may obtain
more than one tangle net certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.
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(15) Nothing in this section sets any precedent for any fishery after
the 2006 spring Chinook fishery. The fact that an individual may hold a tan-
gle net certificate in spring 2006 does not entitle the certificate holder to
participate in any other fishery. If ODFW authorizes a tangle net fishery in
spring 2007 or at any other time, ODFW may establish qualifications and
requirements that are different from those established for 2006. In particu-
lar, ODFW may consider an individual’s compliance with these rules in
determining that individual’s eligibility to participate in any future tangle
net fisheries.

(16) As authorized by OAR-006-0140 owners or operators of com-
mercial fishing vessels must cooperate with Department fishery observers,
or observers collecting data for the Department, when asked by the
Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(17) Closed waters, as described in OAR 635-042-0005 for
Washougal River and Sandy River sanctuaries are in effect during the open

fishing periods identified.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru
7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.
& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;
DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.
3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW
26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-
29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;
DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.
ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-
2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05
thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-
2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-
2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW
9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.
ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-
2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.
5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06; Administrative correction 8-22-06; DFW 9-2007, f. & cert. ef. 2-14-07; DFW
13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 17-2007(Temp), f. & cert. ef. 3-20-
07 thru 9-15-07; DFW 19-2007(Temp), f. & cert. ef. 3-22-07 thru 9-17-07; DFW 44-
2007(Temp), f. & cert. ef. 6-14-07 thru 9-17-07; Administrative correction 9-18-07; DFW
31-2008(Temp), f. 3-31-08, cert. ef. 4-1-08 thru 9-27-08; DFW 33-2008(Temp), f. 4-7-08,
cert. ef. 4-8-08 thru 9-27-08; DFW 34-2008(Temp), f. 4-14-08, cert. ef. 4-15-08 thru 9-27-08

Department of Human Services,
Addictions and Mental Health Division:
Mental Health Services
Chapter 309

Rule Caption: Establishment of a Hearing Process for Patients and
Residents Prior to Administration of Significant Procedures.
Adm. Order No.: MHS 2-2008(Temp)

Filed with Sec. of State: 4-7-2008

Certified to be Effective: 4-7-08 thru 10-4-08

Notice Publication Date:

Rules Adopted: 309-114-0030

Rules Amended: 309-114-0000, 309-114-0005, 309-114-0010, 309-
114-0015, 309-114-0020, 309-114-0025

Rules Suspended: 309-114-0000(T), 309-114-0005(T), 309-114-
0010(T), 309-114-0015(T), 309-114-0020(T), 309-114-0025(T)
Subject: The Addictions and Mental Health Division of the Depart-
ment of Human Services is temporarily amending OAR 309-114-
0000 through 309-114-0025, 309-118-0015 & 309-031-0215 and
temporarily adopting OAR 309-114-0030 to modify the hearing
process for patients and residents prior to the administration of “sig-
nificant procedures,” as defined in OAR 309-114-0005.

Rules Coordinator: Richard Luthe—(503) 947-1186

309-114-0000
Purpose and Statutory Authority

Purpose. These rules prescribe standards and procedures to be
observed by personnel of state institutions operated by Addictions and
Mental Health Division or the Seniors and People With Disabilities
Division in obtaining informed consent to significant procedures, as
defined by these rules, from patients and residents of such state institutions.
These rules do not apply to routine medical procedures. Administration of
significant procedures without informed consent is permitted in emergen-
cies under OAR 309-114-0015. The purpose of these rules is to assure that
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the rights of patients and residents are protected with respect to significant

procedures.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-
1-07 thru 5-29-08; MHS 2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0005
Definitions

As used in these rules:

(1) “Chief Medical Officer” means the physician designated by the
superintendent of each state institution pursuant to ORS 179.360(1)(f) who
is responsible for the administration of medical treatment at each state insti-
tution.

(2) “Division,” as used in these rules means these Divisions of the
Department of Human Services:

(a) Addictions and Mental Health Division (AMH) when referring to
“patients;” and

(b) The Seniors and People with Disabilities Division (SPD) when
referring to “residents.”

(3) “Guardian” means a legal guardian who is a person appointed by
a court of law to act as guardian of a minor or a legally incapacitated per-
son.

(4) “Certified Law Student” means an eligible law student certified by
the Oregon State Bar to appear in court or in an administrative proceeding
and is supervised by an attorney licensed by the Oregon State Bar.

(5) “Legally Incapacitated” means having been found by a court of
law under ORS 426.295 to be unable, without assistance, to properly man-
age or take care of one’s personal affairs.

(6) “Material Risk.” A risk is material if it may have a substantial
adverse effect on the patient’s or resident’s psychological and/or physical
health. Tardive dyskinesia is a material risk of neuroleptic medication.
Other risks include, but are not limited to, raised blood pressure, onset of
diabetes, and metabolic changes.

(7) “Medication Educator” means a Qualified Mental Health
Professional (QMHP) or Qualified Mental Retardation Professional who
provides information about the proposed significant procedures to patients
and residents.

(8) “Patient” means a person who is receiving care and treatment in a
state institution for the mentally ill.

(9) “Person Committed to the Division” or “Person” means a patient
or resident committed under ORS 161.327, 161.370, 179.478, 426.130, or
427.215, or certified by the State Training Center Review Board under ORS
427.020.

(10) “Qualified Mental Health Professional” (QMHP) means any per-
son meeting the following minimum qualifications as documented by the
state institution:

(a) Graduate degree in psychology;

(b) Bachelor’s or graduate degree in nursing and licensed by the State
of Oregon;

(c) Graduate degree in social work or counseling;

(d) Graduate degree in a behavioral science field;

(e) Graduate degree in recreational art, or music therapy;

(f) Bachelor’s degree in occupational therapy and licensed by the
State of Oregon; or

(g) Bachelor’s or graduate degree in a relevant area.

(11) “Qualified Mental Retardation Professional” means a person
who meets the professional requirements under 42 CFR 483.430.

(12) “Resident” means a person who is receiving care, treatment, and
training in a state institution for the mentally retarded.

(13) “Representative” is an individual allowed to represent a party or
the agency in an administrative hearing under Oregon law.

(14) “Routine Medical Procedure” means a procedure customarily
administered by facility medical staff under circumstances involving little
or no risk of causing injury to a patient or resident, including, but not lim-
ited to physical examinations, blood draws, tuberculosis (TB) testing, and
hygiene.

(15) “Significant Procedure” means a diagnostic or treatment modal-
ity, and all significant procedures of a similar class, that pose a material risk
of substantial pain or harm to the patient or resident such as, but not limit-
ed to, psychotropic medication and electro-convulsive therapy. Significant
procedures do not include routine medical procedures.

(16) “Significant Procedures of a Similar Class” means a diagnostic
or treatment modality that presents substantially similar material risks as
the significant procedure listed on the treating physician’s informed consent
form and is generally considered in current clinical practice to be a substi-
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tute treatment or belong to the same class of medications as the listed sig-
nificant procedure. Significant procedures of a similar class do not need to
be specifically listed on the treating physician’s form.
(17) “State Institution” means all Oregon State Hospital campuses,
Blue Mountain Recovery Center and Eastern Oregon Training Center.
(18) “Superintendent” means the executive head of the state institu-
tion listed in section

(17) Of this rule, or the superintendent’s designee.

Stat. Auth.: ORS 179.040

Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255

Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0010
General Policy on Obtaining Informed Consent to Treatment and
Training

(1) Basic Rule. Patients and residents, or parents or guardians of
minors, or guardians on behalf of legally incapacitated patients and resi-
dents, may refuse any significant procedure and may withdraw at any time
consent previously given to a significant procedure. Any refusal or with-
drawal or withholding of consent shall be documented in the patient’s or
resident’s record.

(a) Personnel of a state institution shall not administer a significant
procedure to a patient or resident unless written informed consent is
obtained from or on behalf of the patient or resident in the manner pre-
scribed in these rules, except as follows:

(A) Administration of significant procedures to legally incapacitated
patients or residents as provided in section (6) of this rule;

(B) Administration of significant procedures without informed con-
sent in emergencies under OAR 309-114-0015; and

(C) Involuntary administration of significant procedures with good
cause to persons committed to the division under OAR 309-114-0020.

(b) In no case may personnel of a state institution for the mentally
retarded administer a procedure using aversive stimuli to a resident without
the consent of a parent or legal guardian.

(2) Capacity of patient or resident: In order to consent to, or refuse,
withhold, or withdraw consent to significant procedures, the patient or res-
ident must have the capacity to make a decision concerning acceptance or
rejection of a significant procedure, as follows:

(a) Unless adjudicated legally incapacitated for all purposes or for the
specific purpose of making treatment decisions, a patient or resident shall
be presumed competent to consent to, or refuse, withhold, or withdraw con-
sent to significant procedures. A person committed to the Division may be
deemed unable to consent to or refuse, withhold, or withdraw consent to a
significant procedure only if the person currently demonstrates an inability
to comprehend and weigh the risks and benefits of the proposed procedure,
alternative procedures, or no treatment at all or other information disclosed
pursuant to subsections (3)(a) of this rule. The patient’s current inability to
provide informed consent is to be documented in the patient’s record and
supported by the patient’s statements or behavior; and may be evidenced in
the treating physician’s informed consent form, the evaluation form by the
independent examining physician, review by disposition boards in the case
of a resident, and forms approving or disapproving the procedure by the
superintendent or chief medical officer;

(b) A person committed to the Division shall not be deemed unable to
consent to or refuse, withhold, or withdraw consent to a significant proce-
dure merely by reason of one or more of the following facts:

(A) The person has been involuntarily committed to the Division;

(B) The person has been diagnosed as mentally ill or mentally retard-
ed;

(C) The person has disagreed or now disagrees with the treating
physician’s or certified nurse practitioner’s diagnosis;

(D) The person has disagreed or now disagrees with the treating
physician’s or certified nurse practitioner’s recommendation regarding
treatment.

(c) If a court has determined that a patient or resident is legally inca-
pacitated, then consent shall be sought from the legal guardian.

(3) Procedures for Obtaining Informed Consent and Information to be
Given: The person from whom informed consent to a significant procedure
is sought shall be given information, orally and in writing, the substance of
which is to be found on the treating physician’s informed consent form. In
the case of medication, there shall be attached a preprinted patient infor-
mation sheet on the risks and benefits of the medication listed on the treat-
ing physician’s form. Specific information about significant procedures of
a similar class will not be provided to or discussed with the patient or resi-
dent.
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(a) The information shall describe:

(A) The nature and seriousness of the patient’s or resident’s mental ill-
ness or condition;

(B) The purpose of the significant procedures listed on the treating
physician’s form, the intended outcome and the risks and benefits of the
procedures;

(C) Any alternatives, particularly alternatives offering less material
risks to the proposed significant procedure that are reasonably available and
reasonably comparable in effectiveness;

(D) If the proposed significant procedure is medication, facility med-
ical staff shall give the name, dosage range, and frequency of administra-
tion of the medication listed on the treating physician’s form, and shall
explain the material risks of the medication at that dosage range.

(E) The side effects of the intended medication or electro-convulsive
therapy;

(F) The predicted medical, psychiatric, social, or legal consequences
of not accepting the significant procedure or any comparable procedure,
including any potential risk the patient or resident represents to the health
and safety of himself or others if he or she does not receive the significant
procedure;

(G) That consent may be refused, withheld or withdrawn at any time;
and

(H) Any additional information concerning the proposed significant
procedure requested by the patient or resident.

(b) A medication educator shall assist by providing information to the
patient or resident that explains the proposed significant procedure, as
described in section (3)(a) of this rule;

(c) The treating physician intending to administer a significant proce-
dure shall document in the patient’s or resident’s chart that the information
required in subsections (3)(a) of this rule was explained and that the patient,
resident, parent or guardian of a minor or guardian of a legally incapacitat-
ed patient or resident explicitly consented, refused, withheld or withdrew
consent. The treating physician may document this by completing the
informed consent form and make it part of the patient’s record.

(4) When discussing the significant procedure with the treating physi-
cian and the medication educator, the patient or resident may request addi-
tional information about the significant procedure pursuant to OAR 309-
114-0010(3)(a)(H) and present additional information relevant to making
his or her decision.

(5) Voluntary Consent: Consent to a proposed significant procedure
must be given voluntarily, free of any duress or coercion. Subject to the pro-
visions of OAR 309-114-0020, the decision to refuse, withhold or withdraw
consent previously given shall not result in the denial of any other benefit,
privilege, or service solely on the basis of refusing, withholding or with-
drawing consent. A voluntary patient or resident may be discharged from
the institution if offered procedures are refused.

(6) Obtaining Consent with Respect to Legally Incapacitated Patients
and Residents: A state institution may not administer a significant proce-
dure to a legally incapacitated patient or resident without the consent of the
guardian, or, in the case of a minor, the parent or guardian, except in the
case of an emergency under OAR 309-114-0015 or where the institution
has good cause to involuntarily administer a significant procedure under
OAR 309-114-0020. In order to prove good cause, the hospital must prove
OAR 309-114-0020(1)(a) and (1)(d) in reference to the guardian and OAR
309-114-0020(1)(b) and (1)(c) in reference to the patient.

(7) Reports of Progress: A patient or resident, the parents or guardian
of a minor patient or resident, or the guardian of a legally incapacitated
patient or resident shall, upon request, be informed of the progress of the
patient or resident during administration of the significant procedure.

(8) These rules will be effective as of December 1, 2007 on all new
orders for administration of significant procedures without informed con-
sent. This includes new orders written after expiration of the previous order.
This rule will be effective for existing, unexpired orders as of January 1,
2008, on a phased-in schedule that will accommodate as many new hear-

ings as is practicable to schedule each week.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0015
Administration of Significant Procedures Without Informed Consent
in Emergencies

(1) An emergency exists if in the opinion of the chief medical officer
or designee:
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(a) Immediate action is required to preserve the life or physical health
of the patient or resident and it is impracticable to obtain informed consent
as provided in OAR 309-114-0010; or

(b) Immediate action is required because the behavior of the patient
or resident creates a substantial likelihood of immediate physical harm to
the patient, resident, or others in the institution and it is impracticable to
obtain informed consent as provided in OAR 309-114-0010.

(2) If an emergency exists, the chief medical officer or designee may
administer a significant procedure to a patient or resident without obtaining
prior informed consent in the manner otherwise required by these rules pro-
vided:

(a) The specific nature of each emergency and the procedure which
was used to deal with the emergency are adequately documented in the
patient’s or resident’s record and a form provided for emergency procedure
is completed and placed in the patient’s or resident’s record;

(b) Reasonable effort shall be made to contact the parent or legal
guardian prior to the administration of the significant procedure. If contact
is not possible, notice shall be given to the parent or legal guardian as soon
as possible;

(c) Within a reasonable period of time after an emergency procedure
is administered, the treatment team shall review the treatment or training
program and, if practicable, implement a treatment or training program
designed to correct the behavior creating the emergency;

(d) The administration of a significant procedure in an emergency sit-
uation does not allow the institution to administer these procedures, once

the emergency has subsided, without obtaining informed consent.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, . 4-12-88, (and corrected 5-17-
88), cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0020
Involuntary Administration of Significant Procedures to Persons
Committed to the Division with Good Cause

(1) Good cause: Good cause exists to administer a significant proce-
dure to a person committed to the Division without informed consent if in
the opinion of the treating physician or certified nurse practitioner after
consultation with the treatment team the following four factors are satis-
fied:

(a) Pursuant to OAR 309-114-0010(2), the person is deemed unable
to consent to, refuse, withhold or withdraw consent to the significant pro-
cedure. This determination must be documented in the treating physician’s
informed consent form and the independent examining physician’s evalua-
tion form, and include the specific questions asked and answers given
regarding the patient’s ability to weigh the risks and benefits of the pro-
posed treatment, alternative treatment, and no treatment.

(b) The proposed significant procedure will likely restore, or prevent
deterioration of, the person’s mental or physical health; alleviate extreme
suffering; or save or extend the person’s life. This factor is established con-
clusively for purposes of a hearing under OAR 309-114-0025 by introduc-
ing into evidence the treating physician’s informed consent form and the
independent examining physician’s evaluation form, unless this factor is
affirmatively raised as an issue by the patient or resident or his/her repre-
sentative at the hearing.

(c) The proposed significant procedure is the most appropriate treat-
ment for the person’s condition according to current clinical practice, and
all other less intrusive procedures have been considered and all criteria and
information set forth in OAR 309-114-0010(3)(a) were considered. This
factor is established conclusively for purposes of a hearing under OAR
309-114-0025 by introducing into evidence the treating physician’s
informed consent form and the independent examining physician’s evalua-
tion form, unless this factor is affirmatively raised as an issue by the patient
or resident or his/her representative at the hearing.

(d) The institution made a conscientious effort to obtain informed
consent from the patient. This factor is established conclusively for pur-
poses of a hearing under OAR 309-114-0025 by introducing into evidence
the treating physician’s informed consent form and the medication educa-
tor’s form/progress note, unless this factor is affirmatively raised as an
issue by the patient or resident or his/her representative at the hearing. A
“conscientious effort” to obtain informed consent means the following:

(A) The patient’s or resident’s treating physician made at least two
good faith attempts to obtain informed consent by attempting to explain the
procedure to the patient or resident and documenting those efforts in the
patient’s or resident’s record; and
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(B) The medication educator made at least one good faith attempt to
provide the information required in OAR 309-114-0010(3)(a), and explain
and discuss the proposed procedure with the patient or resident.

(2) Independent Review: Prior to granting approval for the adminis-
tration of a significant procedure for good cause to a person committed to
the Division, the superintendent or chief medical officer of a state institu-
tion for the mentally ill shall obtain consultation and approval from an inde-
pendent examining physician. The superintendent or chief medical officer
shall maintain a list of independent examining physicians and shall seek
consultation and approval from independent examining physicians selected
on a rotating basis from the list. The independent examining physician shall
not be an employee of the Division, shall be a board-eligible psychiatrist,
shall have been subjected to review by the medical staff executive commit-
tee as to qualifications to make such an examination, shall have been pro-
vided with a copy of administration rules OAR 309-114-0000 through 309-
114-0030, and shall have participated in a training program regarding these
rules, their meaning and application.

(3) Prior to granting approval for the administration of a significant
procedure for good cause, the superintendent or chief medical officer of a
state institution for the mentally retarded shall refer the matter for review to
a disposition board convened for such purpose. The disposition board shall
have five members: two employees from the state institution not directly
involved in the treatment of the resident and three public members.
Members of the disposition board shall be provided a copy of administra-
tive rules OAR 309-114-0000 through 309-114-0030 and shall be part of a
training program regarding their meaning and application.

(4) The superintendent or chief medical officer shall provide to a
patient or resident to whom a significant procedure is proposed to be
administered written advance notice of the intent to seek consultation and
approval of an independent examining physician or review by a disposition
board for the purpose of administering the procedure without the patient’s
or resident’s consent.

(5) The physician selected to conduct the independent consultation or
the disposition board shall:

(a) Review the person’s medical chart, including the records of efforts
made to obtain the person’s informed consent, personally examine the per-
son, or, in the case of the disposition board, interview the resident;

(b) Discuss the matter with the person to determine the extent of the
need for the procedure and the nature of the person’s refusal, withholding,
or withdrawal or inability to consent to the significant procedure. This
determination must be documented in the patient’s or resident’s records as
well as the supporting evidence in the form of the specific questions asked
and answers given regarding the patient’s ability to weigh the risks and ben-
efits of the proposed treatment, alternative treatment, and no treatment;

(c) Consider additional information, if any, presented prior to or at the
time of examination or interview as may be requested by the person or any-
one on behalf of the person;

(d) Make a determination whether the factors required under these
rules exist for the particular person or that one or more factors are not pres-
ent, and complete a report of his or her findings, which provides their
approval or disapproval of the proposed significant procedure. The written
report must be provided to:

(A) The superintendent or chief medical officer; and

(B) The person to whom a significant procedure is proposed to be
administered, with a copy being made part of the person’s record.

(6) Superintendent’s Determination:

(a) The superintendent or chief medical officer shall approve or dis-
approve of the administration of the significant procedure to a person com-
mitted to the Division based on good cause, provided that if the examining
physician or disposition board found that one or more of the factors
required by section (1) of this rule were not present or otherwise disap-
proved of the procedure, the superintendent or chief medical officer shall
not approve the significant procedure and it shall not be performed;

(b) Approval of the significant procedure shall be only for as long as
no substantial increase in risk is encountered in administering the signifi-
cant procedure or significant procedure of a similar class during the term of
a person’s commitment but in no case longer than 180 days. Disapproval
shall be only for as long as no substantial change occurs in the person’s con-
dition during the term of commitment but in no case longer than 180 days;

(c) Written notice of the superintendent’s or chief medical officer’s
determination shall be provided to the person and made part of the person’s
record. This notice must be delivered to the patient or resident, and fully
explained by facility medical staff. This notice must include a clear state-
ment of the decision to treat without informed consent, specific bases for
the decision, state what evidence was relied on to make the decision, and
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include a clear notice of the opportunity to ask for a contested case hearing
with an administrative law judge if the patient disagrees with the decision.
Attached must be a form with a simple procedure to request a hearing. The
patient or resident indicating in writing or verbally to any staff member a
desire to challenge the institution’s decision will be sufficient to request a
contested case hearing pursuant to OAR 309-114-0025. The patient or res-
ident shall have 48 hours to request a contested case hearing after receiving
this notice. If the patient or resident does not request a hearing within the
48 hour period or the patient or resident subsequently withdraws his request
prior to the hearing and is not already receiving the significant procedure,
the institution may involuntarily administer the significant procedure. A
patient or resident retains the right to request an initial hearing on the deci-
sion to administer a significant procedure without informed consent at any
time.

(d) Records of all reports by independent examining physicians or
disposition boards and of the determinations of the superintendent or chief
medical officer under this rule shall be maintained by the superintendent or
chief medical officer in a separate file and shall be summarized each year.
Such summaries shall show:

(A) Each type of proposed significant procedure for which consulta-
tion with an independent examining physician or review by a disposition
board was sought;

(B) The number of times consultation or review was sought from a
particular independent examining physician or disposition board for each
type of proposed significant procedure;

(C) The number of times each independent examining physician or
disposition board approved and disapproved each type of proposed signifi-
cant procedure; and

(D) The number of times the superintendent or chief medical officer
approved and disapproved each type of proposed significant procedure;

(E) Such summaries shall be public records and shall be made avail-
able to the public during reasonable business hours in accordance with ORS
chapter 192.

(7) When treatment is being administered without informed consent,
the ward physician will write a progress note addressing any changes in
patient’s or resident’s capacity to give informed consent every 60 days.

(8) At any time that a patient’s or resident’s condition changes so that
there appears to his or her treating physician to be a substantial improve-
ment in the patient’s or resident’s capacity to consent to or refuse treatment,
a formal re-assessment of the patient’s or resident’s capacity to consent
shall occur, as described in OAR 309-114-0010 and 309-114-0020. No
order to administer treatment without informed consent in non-emergency
situations shall be valid for longer than 180 days, or the duration of the
commitment, whichever is shorter, without re-establishing the need for the
order by following the procedures described in OAR 309-114-0010 and
309-114-0020.

(9) When a patient or resident is transferred to a state institution from
a community hospital or another state institution where he/she was already
being treated with a significant procedure without informed consent, the
receiving institution must apply OAR 309-114-0000 through 309-114-0030
no later than 7 days after the date of admission to the new institution. A
state institution can honor an existing order for involuntary administration
of a significant procedure without informed consent if procedures such as
those outlined in OAR 309-114-0010 through 309-114-0030 have already

been applied and all necessary documentation is in the patient’s file.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
880, cert. ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0025
Contested Case Hearing

(1) Patient’s or Resident’s Rights: A patient or resident has the right
to contest the hospital’s determination that it has good cause to involuntar-
ily administer a significant procedure without informed consent pursuant to
OAR 309-114-0020(6)(c). If the patient or resident is a minor or legally
incapacitated, the parents or guardian has the right to contest the hospital’s
determination that it has good cause to involuntarily administer a signifi-
cant procedure without informed consent pursuant to OAR 309-114-
0020(6)(c).

(a) Instructions and a simple method of requesting such a hearing
shall be provided to every patient or resident when he or she receives notice
that the institution intends to administer a significant procedure without
informed consent. The patient or resident indicating in writing or verbally
to any staff member a desire to challenge the institution’s decision will be
sufficient to request a contested case hearing.
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(b) A patient or resident’s verbal or written request for a hearing
implies consent to the release of his or her records and protected health
information to his or her representative, the institution’s representative, and
the Office of Administrative Hearings for the purpose of preparing for and
conducting the contested case hearing.

(c) After filing a request for an administrative hearing, an attorney or
certified law student will be appointed by the Division to represent any
patient or resident who requests one. The patient or resident has the right to
be represented at the hearing by a representative appointed and paid by the
state. The patient or resident also has the right to be represented at the hear-
ing by an attorney or certified law student of his/her choice and at his/her
own expense.

(d) If a patient or resident requests a contested case hearing and is not
already receiving the significant procedure pursuant to a valid physician’s
order the patient or resident has the right to not receive the significant pro-
cedure prior to and during the hearing. If the patient or resident is already
receiving the significant procedure pursuant to a valid physician’s order, the
institution may continue to administer the significant procedure to the
patient or resident until the final order is issued.

(2) Contested Case Hearing: The administrative hearing will conform
to the requirements set forth in ORS 183.413 through 183.500, and the
Attorney General’s Model Rules at OAR 137-003-0501 and the following:

(a) The hearing must be held within 14 days of the date of the
patient’s or resident’s request, unless the patient or resident or his/her rep-
resentative or the state institution’s representative requests a delay for good
cause or the patient or resident or his/her representative and the state insti-
tution’s representative agree to a postponement. Good cause includes, but
is not limited to, the following circumstances: the patient’s ward is quaran-
tined at the time of the hearing, additional time is required to access neces-
sary and relevant records not in the possession of the state institution, or
titration of the patient’s medication is necessary to allow minimally ade-
quate communication by the patient with his or her representative for pur-
poses of the hearing.

(b) These hearings are closed to all non-participants, except personnel
from the institution or the Attorney General’s Office, personnel from the
Oregon Advocacy Center, or members of the patient’s family. Any excep-
tions to this policy must be agreed to in advance by the institution’s repre-
sentative and the patient or resident or his/her representative. The institu-
tion may exclude non-participants, otherwise allowed to attend these hear-
ings, who are disruptive or represent a safety concern.

(c) In lieu of discovery, the patient or resident or his/her representa-
tive will be provided with the treating physician’s form, independent exam-
ining physician’s evaluation form, the superintendent’s or chief medical
officer’s form approving or disapproving of the administration of the sig-
nificant procedure, and the preprinted patient information regarding the
risks and benefits of the proposed significant procedures. The patient or res-
ident or his/her representative may also review the patient’s chart and con-
sult with the patient’s treating physician.

(d) The following procedures are not available in these contested case
hearings: summary determination procedures as defined in OAR 137-003-
580, pre-hearing motions as defined in OAR 137-003-0630, and pre-deter-
mination review procedures in OAR 137-003-0640.

(e) A proposed written order must be issued by the administrative law
judge within two days after the hearing, except when the administrative law
judge determines that there is good cause to delay the order. All proposed
orders must be issued within 3 days of the close of the hearing or the record,
whichever is later, excluding weekends and holidays.

(f) If after the hearing, the administrative law judge determines that
there is an issue not raised by a party or the agency that impacts the out-
come of the case, the administrative law judge must grant a continuance for
good cause and inform the institution’s representative and the patient or res-
ident or his/her representative so that they may present additional argu-
ments and evidence on that issue.

(g) The administrative law judge must determine whether to affirm or
reverse the state institution’s decision that it has good cause to involuntari-
ly administer a significant procedure without informed consent from the
patient or resident as defined by the four factors in OAR 309-114-0020(1)
with regards to the significant procedures listed on the treating physician’s
informed consent form.

(h) If the ALJ issues a proposed order, and the proposed order is
adverse to a party, the party may file exceptions or written argument to the
proposed order to be considered by the institution. The exceptions must be
in writing and reach the institution not later than two days (excluding week-
ends and holidays) after the date of the proposed order is issued by the ALJ.
No additional evidence may be submitted without prior approval of the
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institution. After receiving and considering the exceptions or argument, if
any, the institution may adopt the proposed order as the final order or may
prepare a new order to be issued within 2 days (excluding weekends and
holidays) from receipt of the exception or argument. A final order is effec-
tive immediately upon being signed or as otherwise provided in the order.

(i) A final order affirming or reversing the institution’s decision to
involuntarily administer a significant procedure to the patient or resident
without informed consent includes all significant procedures listed on the
treating physician’s informed consent form and all unlisted significant pro-
cedures of a similar class.

(j) A final order approving the involuntary administration of the sig-
nificant procedure without informed consent shall be reexamined if the
treating physician determines that there is a substantial increase in the risk
to the patient or resident in administering the significant procedure during
the term of a person’s commitment, but in no case longer than 180 days.
Approval of the significant procedure may also be reexamined pursuant to
OAR 309-114-0020(8) if the treating physician determines that there is sub-
stantial improvement in the patient’s or resident’s capacity.

(k) A final order disapproving the involuntary administration of the
significant procedure without informed consent lasts for no longer than 180
days. If a substantial change in the patient’s or resident’s condition occurs
during this time, the institution may re-evaluate the patient or resident using
the entire OAR 309-114-0020 process, and must additionally document and
explain what substantial change in the person’s capacity has occurred since
the administrative law judge decision was issued.

(1) If the final order reverses the institution’s decision to involuntari-
ly administer a significant procedure and the patient or resident is already
receiving the significant procedure, then the hospital may continue to
administer the significant procedure to the extent it is necessary to develop
and implement a titration plan to safely discontinue the significant proce-
dure according to current clinical practice.

(m) Any administrative law judge who will preside over a hearing
regarding involuntary administration of a significant procedure without
informed consent must complete agency approved training unique to
administration of psychiatric treatment without consent. This training shall
be developed by the Division in consultation with the Oregon Advocacy

Center.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHD 3-1983, f. 2-24-83, ef. 3-26-83; MHD 3-1988, f. 4-12-88, (and corrected 5-17-
88), cert ef. 6-1-88; MHS 14-2007(Temp), f. 11-30-07, cert. ef. 12-1-07 thru 5-29-08; MHS
2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

309-114-0030
Notice to Patients, Residents, and Employees

(1) Upon a patient’s or resident’s admission, the state institutions shall
inform the patient and resident, orally and in writing, of the rights, policies,
and procedures set forth in these rules. In addition, a clear and simple sum-
mary of the contents, including the title, number, and purpose of these rules,
and instructions on how to obtain a copy of the rules and advice about their
content shall be prominently displayed in areas frequented by patients and
residents in all state institutions.

(2) All employees of state institutions involved in patient or resident
care shall be notified in writing at the commencement of his or her employ-
ment, or, for present employees, within a reasonable time after the effective
date of these rules, of the rights, policies, and procedures set forth in these
rules. These employees shall participate in a training program regarding the

rules, their meaning and application.
Stat. Auth.: ORS 179.040
Stats. Implemented: ORS 179.321, 426.070, 426.385, 427.031 & 427.255
Hist.: MHS 2-2008(Temp), f. & cert. ef. 4-7-08 thru 10-4-08

Rule Caption: Adopt a rule allowing variances to the “Alternatives
to State Hospitalization...for Children” rules.

Adm. Order No.: MHS 3-2008

Filed with Sec. of State: 4-15-2008

Certified to be Effective: 4-15-08

Notice Publication Date: 3-1-2008

Rules Adopted: 309-032-1095

Subject: The Addictions and Mental Health (AMH) Division is
adopting a rule to allow the Division to grant variances to the “Alter-
natives to State Hospitalization Standards for Community Treatment
Services for Children” rules.

Rules Coordinator: Richard Luthe—(503) 947-1186
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309-032-1095
Variances

(1) Criteria for a variance. Variances may be granted to a CMHP or
provider if there is a lack of resources to implement the standards required
in this rule or if implementation of the proposed alternative services, meth-
ods, concepts or procedures would result in services or systems that meet
or exceed the standards in these rules.

(a) CMHP’s and other providers may submit their variance request
directly with the Division; and

(b) Providers, who hold Certificates of Approval jointly with CMHP’s
and the Division, shall submit their variance requests to the CMHP’s. The
CMHP may then submit the variance request, along with the CMHP’s writ-
ten support of the variance, to the Division.

(2) Variance application. The CMHP or provider requesting a vari-
ance shall submit, in writing, an application to the Deputy Assistant
Director of the Division or designee, which contains the following:

(a) The section of the rule from which the variance is sought;

(b) The reason for the proposed variance;

(c) The alternative practice, service, method, concept or procedure
proposed;

(d) A plan and timetable for compliance with the section of the rule
from which the variance is sought; and

(3) Division review. The Deputy Assistant Director shall approve or
deny the request for a variance.

(4) Notification. The Division shall notify the CMHP and/or provider
in writing of the decision to approve or deny the requested variance. The
written notification shall include the specific alternative practice, service,
method, concept or procedure that is approved and the duration of the
approval.

(5) Appeal application. Appeal of the denial of a variance request
shall be made in writing to the Assistant Director of the Division, whose
decision shall be final.

(6) Written approval. The CMHP or provider may implement a vari-
ance only after written approval from the Division.

(7) Duration of variance. It is the responsibility of the CMHP or the
provider to submit a request to extend a variance in writing prior to a vari-
ance expiring. A variance may be reissued through written application for a
variance from the CMHP or provider, as described above, and upon written

approval by the Division.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010 & 430.630
Hist.: MHS 3-2008, f. & cert. ef. 4-15-08

Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Criminal history checks for certain subject individ-
uals; spousal home care workers added, voluntary informal appeal.
Adm. Order No.: DHSD 2-2008(Temp)
Filed with Sec. of State: 3-31-2008
Certified to be Effective: 3-31-08 thru 9-26-08
Notice Publication Date:
Rules Adopted: 407-007-0000, 407-007-0010, 407-007-0020,
407-007-0030, 407-007-0040, 407-007-0050, 407-007-0060, 407-
007-0070, 407-007-0080, 407-007-0090
Rules Amended: 407-007-0210, 407-007-0270, 407-007-0330
Subject: The Department of Human Services (DHS) currently con-
ducts criminal history checks for all its employees, applicants or per-
sons offered employment, volunteers, contractors, and most
providers under OAR 407-007-0200 through 407-007-0380. DHS
employees, volunteers under its direction and control, and certain
contractors such as those working through DHS’ Office of Infor-
mation Services have potentially broader risk to DHS, DHS clients,
and vulnerable persons, than do providers throughout Oregon. DHS
employees also have different criminal history check and appeal con-
ditions under collective bargaining agreements. Therefore, DHS is
adopting new rules, OAR 407-007-0000 through 407-007-0090,
specifically written for all its employees, applicants or persons
offered employment, volunteers under DHS direction and control,
and certain contractors.

OAR 407-007-0210, 407-007-0270, and 407-007-0330 are being
amended to remove reference to subject individuals now covered by
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the newly adopted rules. OAR 407-007-0210 is being amended to
correct a conflict with Seniors and People with Disabilities Division
rules by removing the exclusion of spousal home care workers as
subject individuals. OAR 407-007-0330 is being amended to remove
the mandatory nature of informal administrative reviews. According
to the Oregon Attorney General, a subject individual’s right to hear-
ing cannot be terminated due to failure to participate in the informal
administrative review.

Rules Coordinator: Jennifer Bittel—(503) 947-5250

407-007-0000
Purpose and Scope

(1) Purpose. The purpose of these rules, OAR 407-007-0000 through
407-007-0090, is to provide for the screening under ORS 181.534 and
181.537 of the Department of Human Services’ (Department) employees,
volunteers, and contractors to determine if they have a history of criminal
behavior such that they should not be allowed to work, volunteer, be
employed, or otherwise perform in positions covered by these rules.

(2) Rule Applicability. These rules do not apply to subject individuals

covered under OAR 407-007-0200 through 407-007-0380.
Stat. Auth.: ORS 181.534, 181.537, 409.050, 678.153
Stats. Implemented: ORS 181.534, 181.537, 678.153, 409.010
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0010
Definitions

As used in OAR 407-007-0000 through 407-007-0090, unless the
context of the rule requires otherwise, the following definitions apply:

(1) “Approved” means that a subject individual, following a final fit-
ness determination, is eligible to work, volunteer, be employed, or other-
wise perform in positions covered by these rules.

(2) “Client” means any individual who receives services, care, or
funding for care, through the Department.

(3) “Closed” or “Closed Case” means a criminal history check appli-
cation for which a final fitness determination has not been completed.

(4) “Criminal History Check” means obtaining and reviewing crimi-
nal history as required by these rules. The result of a criminal history check
is a fitness determination or a closed case. The criminal history check
includes any or all of the following:

(a) An Oregon criminal history check, in which criminal offender
information is obtained from Oregon Department of State Police (OSP)
using the Law Enforcement Data System (LEDS). The Oregon criminal
history check may also include a review of information from the Oregon
Judicial Information Network (OJIN), Oregon Department of Corrections
records, Oregon Department of Transportation Drivers and Motor Vehicles
Division (DMYV), local or regional criminal history information systems, or
other official law enforcement agency or court records in Oregon.

(b) A national criminal history check, in which criminal history is
obtained from the Federal Bureau of Investigation (FBI) through the use of
fingerprint cards and other identifying information.

(c) A state-specific criminal history check, in which criminal history
is obtained from law enforcement agencies, courts or other criminal histo-
ry information resources located in, or regarding, a state or jurisdiction out-
side Oregon.

(5) “Criminal Offender Information” means records, including fin-
gerprints and photographs, received, compiled, and disseminated by OSP
for purposes of identifying criminal offenders and alleged offenders and
maintained as part of an individual’s records of arrest, the nature and dis-
position of criminal charges, sentencing, confinement (confinement shall
not include the retention by OSP of records of transfer of inmates between
penal institutions or other correctional facilities), and release, and includes
the OSP computerized criminal history system.

(6) “Criminal Records Unit (CRU)” means the Department’s
Criminal Records Unit.

(7) “Denied” means that a subject individual, following a fitness
determination including a weighing test, is not eligible to work, volunteer,
be employed, or otherwise perform in positions covered by these rules.

(8) “Department” means the Department of Human Services (DHS).

(9) “Employee” means an individual working in the Department in
any position including a new hire, promotion, demotion, direct appoint-
ment, re-employment, job rotation, developmental assignment, transfer, or
temporary hire.

(10) “Fitness Determination” means the outcome of an application
and preliminary review, or an application and criminal history check
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including gathering of other information as necessary, in a case that is not
closed.

(11) “Good Cause” means a valid and sufficient reason for not com-
plying with time frames set during the criminal history check process or
contested case hearing process, and may include an explanation of circum-
stances beyond an individual’s reasonable control.

(12) “Other Criminal History Information” means information
obtained and used in the criminal history check process that is not “crimi-
nal offender information” from OSP. “Other criminal history information”
includes police investigations and records, justice records, court records,
sexual offender registration records, warrants, DMV information, informa-
tion provided on the Department’s criminal history check forms, and any
other information from any jurisdiction obtained by or provided to the
Department for the purpose of conducting a fitness determination.

(13) “Restricted Approval” means an approval in which some restric-
tion is made including but not limited to the subject individual, the subject
individual’s environment, the type or number of clients for whom the sub-
ject individual may care, or the information to which the subject individual
has access.

(14) “Subject Individual” means an individual 16 years old or older
from whom the Department may require fingerprints for the purpose of
conducting a criminal history check. A subject individual includes any of
the following:

(a) An employee of the Department.

(b) An individual who has been offered employment by the
Department.

(c) An individual secured by the Department through the services of
a temporary employment agency, staffing agency, or personnel services
agency who is providing any of the duties or having access as described in
OAR 407-007-0060(1)(c).

(d) A volunteer or student over whom the Department has direction
and control.

(e) A Department client who is placed in the work experience program
at a Department site.

(f) Any individual who is required to complete a criminal history
check pursuant to ORS 181.534 and 181.537 or the authority of these rules
pursuant to a contract with the Department.

(g) Any individual applying for a paid or volunteer position, any
employee, any volunteer, any contractor, or any employee of any contrac-
tor in a secure residential treatment facility, a state-operated rehabilitation
facility, a state-operated group home within the Department’s State
Operated Community Programs, Blue Mountain Recovery Center, Eastern
Oregon Training Center, or Oregon State Hospital.

(15) “Weighing Test” means a process carried out by the Department
in which available information is considered to make the outcome of a pre-
liminary or final fitness determination. A weighing test is only conducted
when a subject individual has potentially disqualifying crimes or condi-
tions.

Stat. Auth.: ORS 181.534, 181.537, 409.050

Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0020
Criminal History Check Required

(1) Who Conducts Criminal History Check.

(a) The Department. The Department conducts criminal history
checks on all subject individuals through LEDS maintained by OSP pur-
suant to ORS chapter 181 and the rules adopted pursuant thereto (see OAR
chapter 257, division 15).

(b) OSP. If a nationwide criminal records check of a subject individ-
ual is necessary, OSP shall provide the Department results of a criminal
records check conducted pursuant to ORS 181.534, including fingerprint
identification, through the FBI.

(2) When Criminal History Check Is Required (New Checks and Re-
checks). A subject individual is required to have a check in the following
circumstances:

(a) Subject Individuals. An individual becomes a subject individual
on or after the effective date of these rules.

(b) Position Change. Except as provided in section (3) of this rule, the
individual, whether previously considered a subject individual or not,
changes positions, and the position requires a criminal history check.
Movement into a position may be due but not limited to promotion, trans-
fer, demotion, re-employment, job rotation, developmental assignment,
restoration, bumping, or recall.
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(c) Check Required by Regulation or Contract. A criminal history
check is required by federal or state laws or regulations, other rules adopt-
ed by the Department, or by contract with the Department.

(d) Check is Justified. The Department has reason to believe that a
criminal history check is justified. Examples include but are not limited to
any indication of possible criminal behavior or quality assurance monitor-
ing of a previously conducted criminal history check.

(3) When Criminal History Check Is Not Required.

(a) Initial Review. The Department may determine that the comple-
tion of a new criminal history check for a Department employee is not
required after the completion of the DHS Criminal History Request form
when:

(A) The subject individual who has been offered a new position has
completed a previous criminal history check with an outcome of approved;
and

(B) There has been no break in employment with the Department.

(b) Criteria for Ending Check. The criminal history check process
may be ended without a new criminal history check or new fitness deter-
mination if the Department determines there is no indication of new poten-
tially disqualifying crimes or conditions, and at least one of the following
is true:

(A) The previous criminal history check identified no potentially dis-
qualifying crimes or conditions as defined at that time and the Department
determines that the previous fitness determination is sufficient for the new
position.

(B) The Department determines that the new position requires the
same or less responsibility or access in the duties as described in OAR 407-
007-0060(1)(c).

(4) Reporting Criminal Activity Required. All subject individuals
shall notify the Department’s Office of Human Resources within five days

of being arrested, charged, or convicted of any crime.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0030
Criminal History Check Process

(1) Department Access. Only Department employees may be author-
ized and approved to receive and evaluate criminal offender information
and other criminal history information. These employees are called author-
ized designees. Only authorized designees may conduct fitness determina-
tions.

(2) Forms Required. The subject individual shall use the
Department’s form to request the criminal history check. The DHS
Criminal History Request form shall include the following:

(a) Identifying Information. Indication of what identifying informa-
tion and other information the subject individual is required to provide in
order to begin the criminal history check process, including but not limited
to name, aliases, date of birth, address, recent residency information, driv-
ers license, disclosure of criminal history, and disclosure of other informa-
tion to be considered in the event of a weighing test;

(b) Notice Regarding Social Security number. A notice regarding dis-
closure of Social Security number indicating that:

(A) The subject individual’s disclosure is voluntary; and

(B) The Department requests the Social Security number solely for
the purpose of positively identifying the subject individual during the crim-
inal history check process.

(c) Fingerprinting. A notice that the subject individual is subject to
fingerprinting and a criminal history check; and

(d) Change of Address. Direction to the subject individual to provide
the Department with any change of address.

(3) Positive Identification. The Department shall verify the identity of
a subject individual which may include but is not limited to asking the sub-
ject individual for government-issued photo identification (example: dri-
ver’s license) and confirming the information on the photo identification
with the subject individual, the information written on the DHS Criminal
History Request form, and the information written on the fingerprint card if
a national criminal history check is conducted.

(4) Oregon Criminal History Check.

(a) Obtaining information. Using information submitted on the DHS
Criminal History Request form, the Department obtains criminal offender
information from the LEDS system and requests other criminal history
information as needed.

(b) Handling of information. Criminal offender information obtained
through LEDS shall be handled in accordance with applicable OSP require-
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ments in ORS chapter 181 and the rules adopted pursuant thereto (see OAR
chapter 257, division 15).

(5) National Criminal History Check.

(a) Fingerprints Required. In addition to an Oregon criminal history
check, a fingerprint-based national criminal history check is required by the
Department under any of the following circumstances:

(A) The subject individual has out of state residency evidenced by the
subject individual’s possession of an out of state drivers’ license or living
outside Oregon for 60 or more consecutive days during the previous three
years.

(B) The LEDS check, subject individual disclosures or any other
criminal history information obtained by the Department indicates there
may be criminal history outside of Oregon.

(C) The Department has reason to question the identity or history of
the subject individual.

(D) The subject individual is subject to these rules due to employment
or position at Oregon state institutions under OAR 407-007-0010(14)(g).

(E) The subject individual is assigned duties involving any aspect of
a criminal history check process or is a hearings representative in criminal
history check contested cases.

(F) A fingerprint-based criminal history check is required by federal
or state laws or regulations, other rules adopted by the Department, or by
contract with the Department.

(b) Fingerprints May Be Required. In addition to an Oregon criminal
history check, the Department may require a fingerprint-based national
criminal history check if the Department has reason to believe that finger-
prints are needed to make a final fitness determination.

(c) Processing of Fingerprint Card. The subject individual shall com-
plete and submit a fingerprint card when requested by the Department.

(A) The subject individual shall use a fingerprint card (example: FBI
Form FD 258) provided by the Department. The Department shall give the
subject individual notice regarding the Social Security number as set forth
in OAR 407-007-0030.

(B) The subject individual shall submit the card within 21 days of the
request to the Department’s Criminal Records Unit.

(i) If the card is not received within 21 days, the Department will
close the application.

(ii) The Department may extend the time allowed for good cause.

(C) The Department may require new fingerprint cards if previous
cards are rejected by OSP or the FBI.

(6) State-Specific Criminal History Check. The Department may also
conduct a state-specific criminal history check in lieu of or in addition to a
national criminal history check. Reasons for a state-specific criminal histo-
ry check include but are not limited to:

(a) Out-of-State History. When the Department has reason to believe
that out-of-state criminal history may exist.

(b) Illegible Fingerprints. When the Department has been unable to
complete a national criminal history check due to illegible fingerprints.

(c) Incomplete Information. When the national criminal history check
results show criminal history without final disposition or complete infor-
mation about charges.

(d) State Not Included in FBI. When there is indication of residency
or criminal history in a state that does not submit all criminal history to the
FBIL

(e) Other Reasons. When, based on available information, the
Department has reason to believe that a state-specific check is necessary.

(7) Additional Information Required.

(a) Required from Subject Individual. In order to complete a criminal
history check and fitness determination, the Department may require addi-
tional information from the subject individual as necessary such as but not
limited to additional criminal, judicial, or other background information; or
proof of identity.

(b) Investigatory Interview. If a subject individual who is a represent-
ed Department employee is required to provide additional information, the
process for obtaining that information through investigatory interviews
shall adhere to collective bargaining agreements on investigatory inter-
views.

(8) Imminent Danger.

(a) New Criminal History Check. If the Department determines there
is indication of criminal behavior by the subject individual that could pose
a potential immediate risk to the Department, its clients or vulnerable per-
sons, the Department shall authorize a criminal history check without the
completion of a DHS Criminal History Request form.

(b) Opportunity to Disclose. If the Department determines that a fit-
ness determination based on the criminal history check would be adverse to
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the subject individual, the Department shall provide the subject individual
the opportunity to disclose criminal history and other information as indi-
cated in OAR 407-007-0060 before the completion of the fitness determi-
nation.

(9) Documentation. Criminal history checks conducted under this rule

shall be documented in writing.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0040
Potentially Disqualifying Crimes

(1) Felonies and Misdemeanors. A conviction of any of the following
crimes is potentially disqualifying. The list includes offenses that are
crimes and does not include offenses or convictions that are classified as
violations (see ORS 161.505 through 161.565).

(a) Any Federal Crime.

(b) Any U.S. Military Crime.

(c) Felonies and Misdemeanors in Oregon. Any felony or misde-
meanor in Oregon Revised Statutes.

(d) Crimes Outside Oregon. Any felony or misdemeanor in a juris-
diction outside Oregon (including known crimes outside the United States)
that is the substantial equivalent of any Oregon crime, or that is serious and
demonstrates behavior that poses a threat or jeopardizes the safety of the
Department, its clients, or vulnerable individuals as determined by the
Department.

(e) Repealed Crimes. Any crime that is no longer codified in Oregon
or other jurisdiction but that is the substantial equivalent of any crime list-
ed in this section as determined by the Department.

(2) Evaluation Based on Current Laws. Regardless of the conviction
date, evaluations of crimes may be based on Oregon laws and laws in other
jurisdictions in effect at the time of the fitness determination.

(3) Juvenile Records. Under no circumstances may a subject individ-
ual be denied under these rules because of a juvenile record that has been
expunged or set aside pursuant to ORS 419A.260 through 419A.262.

(4) Adult Records. Under no circumstances may a subject individual
be denied under these rules because of an adult record that has been set

aside pursuant to ORS 137.225.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0050
Other Potentially Disqualifying Conditions

The following are potentially disqualifying conditions:

(1) Sex Offender. The subject individual is a registered sex offender
in any jurisdiction. There is a rebuttable presumption that an individual is
likely to engage in conduct that would pose a significant risk to the
Department, its clients, or vulnerable individuals if the subject individual
has been designated a predatory sex offender as provided in ORS 181.585
or found to be a sexually violent dangerous offender under ORS 144.635
(or similar statutes in other jurisdictions).

(2) Warrants. The subject individual has an outstanding warrant.

(3) Probation, Parole, or Post-Prison Supervision. The subject indi-
vidual is currently on probation, parole, or post-prison supervision for any
crime, regardless of the original conviction date, as of the date the DHS
Criminal History Request form was signed or the date the Department con-
ducted a criminal history check due to imminent danger.

(4) Parole or Probation Violation. The subject individual is found in
violation of post-prison supervision, parole, or probation for any crime
regardless of the original conviction date, within five years or less from the
date the DHS Criminal History Request form was signed or the date the
Department conducted a criminal history check due to imminent danger.

(5) Juvenile Adjudication. Adjudication in a juvenile court, finding
that the subject individual was responsible for a potentially disqualifying
crime that would result in a conviction if committed by an adult.

(6) Guilty Except For Insanity. A finding of “guilty except for insan-
ity,” “guilty except by reason of insanity,” “not guilty by reason of insani-
ty,” “responsible except for insanity,” or similarly worded disposition
regarding a potentially disqualifying crime.

Stat. Auth.: ORS 181.534, 181.537, 409.050

Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0060
Information Considered

(1) Consideration of Other Information. If the subject individual has
potentially disqualifying crimes or conditions, the Department shall con-
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sider any information disclosed by the subject individual or otherwise
known when making the fitness determination. This information includes
but is not limited to:

(a) Potentially disqualifying crimes or conditions. Circumstances
regarding the nature of potentially disqualifying crimes and conditions.
These may include but are not limited to:

(A) Age of the subject individual at time of the potentially disquali-
fying crime or condition.

(B) Details of incidents leading to the charges of potentially disqual-
ifying crimes or resulting in potentially disqualifying conditions.

(C) Facts that support the conviction or other potentially disqualify-
ing condition.

(D) Passage of time since commission of the crime or potentially dis-
qualifying condition.

(E) Consideration of Oregon or federal laws, regulations, or rules
covering the position or the Department in regards to the potentially dis-
qualifying crimes or conditions.

(b) Other Circumstances. The Department shall also consider other
factors when relevant information is available including but not limited to:

(A) Other information related to criminal activity including charges,
arrests, pending indictments, or convictions. Other behavior involving con-
tact with law enforcement may also be reviewed if information is relevant
to other criminal history or shows a pattern relevant to criminal history.

(B) Periods of incarceration.

(C) Status of and compliance with parole, post-prison supervision, or
probation.

(D) Whether a conviction was set aside and the legal effect of the set-
ting aside the conviction.

(E) Evidence of drug or alcohol issues directly related to criminal
activity or potentially disqualifying conditions, including history of use,
manufacturing, delivery, treatment, rehabilitation, and relapse.

(F) Evidence of other treatment or rehabilitation related to criminal
activity, potentially disqualifying conditions or other factors listed in this
rule. This includes but is not limited to assessments, evaluations or risk
assessments before or after treatment or rehabilitation.

(G) Likelihood of repetition of criminal behavior or behaviors leading
to potentially disqualifying conditions, including but not limited to patterns
of criminal activity or behavior, or whether the subject individual appears
to accept responsibility for past actions, as determined by the Department.

(H) Changes in circumstances subsequent to the criminal activity or
disqualifying conditions.

(I) Information from Department protective services investigations
pursuant to Chapter 444 Oregon Laws 2007.

(J) Education.

(K) Work history (employee or volunteer).

(L) History regarding licensure, certification, or training for licensure
or certification.

(M) Written recommendations from current or past employers.

(N) Indication that criminal history or record has been disclosed to the
Department or other employers.

(O) Indication of the subject individual’s cooperation, honesty, or the
making of a false statement during the criminal history check process.

(c) Relevancy of History to Position. The relevancy of the subject
individual’s criminal history or potentially disqualifying condition to the
paid or volunteer position, or to the environment of the position, shall be
considered. Consideration includes the relation between the subject indi-
vidual’s potentially disqualifying crimes or conditions and the following
tasks or duties in the position:

(A) Access to or direct contact with Department clients, client prop-
erty, or client funds.

(B) Access to information technology services, or control over or
access to information technology systems that would allow an individual
holding the position to harm the information technology systems or the
information contained in the systems.

(C) Access to information, the disclosure of which is prohibited by
state or federal laws, rules or regulations, or information that is defined as
confidential under state or federal laws, rules, or regulations.

(D) Access to payroll functions.

(E) Responsibility for receiving, receipting, or depositing money or
negotiable instruments.

(F) Responsibility for billing, collections, or other financial transac-
tions.

(G) Access to mail received or sent to the Department, including
interagency mail, or access to any mail facilities in the Department.
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(H) Responsibility for auditing the Department or other governmen-
tal agencies.

(I) Responsibility for any personnel or human resources functions.

(J) Access to personal information about employees, clients, or mem-
bers of the public including Social Security numbers, dates of birth, driver
license numbers, residency information, medical information, personal
financial information, criminal offender information, or other criminal his-
tory information.

(K) Access to medications, chemicals, or hazardous materials or
access to facilities in which medications, chemicals and hazardous materi-
als are present or access to information regarding the transportation of med-
ications, chemicals, or hazardous materials.

(L) Access to property to which access is restricted in order to protect
the health or safety of the public.

(M) Responsibility for security, design, or construction services. This
relates to government buildings, grounds or facilities, or buildings, owned,
leased, or rented for government purposes.

(N) Access to critical infrastructure or security-sensitive facilities or
information.

(2) Fitness Determination with Available Information. If the
Department requests other information for the purpose of conducting a
weighing test, and the subject individual does not respond in a stated time
period, the Department shall make a fitness determination based on avail-

able information or close the case.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0070
Fitness Determinations

(1) Preliminary Fitness Determination. A preliminary fitness determi-
nation is required to determine if a subject individual may work, volunteer,
be employed, or otherwise perform in positions covered by these rules prior
to a final fitness determination. The Department may not allow a subject
individual to work, volunteer, or otherwise perform in positions covered by
these rules prior to the completion of a preliminary fitness determination.

(a) DHS Criminal History Request Form Completed. The subject
individual shall complete and submit a DHS Criminal History Request
form.

(b) Preliminary Fitness Determination Required. The CRU shall com-
plete a preliminary fitness determination and send notice to the hiring man-
ager.

(c) Preliminary Fitness Determination Outcomes. After review of the
DHS Criminal History Request form, the CRU shall make one of the fol-
lowing determinations:

(A) Hired on a Preliminary Basis. A subject individual may be hired
or accepted into a position on a preliminary basis and allowed to participate
in the training for, orientation to, and work activities of volunteering,
employment, or other positions covered by these rules. The term “hired on
a preliminary basis” is applicable only during the timeframe prior to a final
fitness determination.

(1) If there is no indication of a potentially disqualifying crime or con-
dition on the DHS Criminal History Request form and the Department has
no reason to believe the subject individual has potentially disqualifying his-
tory, the subject individual may be hired on a preliminary basis.

(i) When a subject individual discloses convictions or arrests for a
potentially disqualifying crime, or any other potentially disqualifying con-
dition, the individual may be hired on a preliminary basis only after the
completion of a weighing test. A subject individual may be hired on a pre-
liminary basis only if, based on information available at the time, the
Department determines that more likely than not that the subject individual
poses no potential threat to the Department, its clients, or vulnerable per-
sons.

(B) No hiring allowed. When a subject individual discloses a convic-
tion or arrest for a potentially disqualifying crime or any other potentially
disqualifying condition the Department shall conduct a weighing test. The
Department may not hire on a preliminary basis if the Department deter-
mines that:

(i) The subject individual may pose a potential threat to the
Department, its clients, or vulnerable persons;

(ii) There is not enough available information to determine the level
of potential threat posed by the subject individual,

(iii) The subject individual has previously been denied under these
rules or other Department criminal history check rules; or
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(iv) The subject individual is currently involved in contesting a crim-
inal history check under these or other Department criminal history check
rules.

(d) Active Supervision while Hired on a Preliminary Basis. A subject
individual who is hired on a preliminary basis shall be actively supervised
at all times by an individual who has been approved without restrictions
pursuant to these rules or previous Department criminal history check rules.

(A) At all times the individual providing active supervision shall do
all of the following:

(i) Be in the same building as the subject individual or, if outdoors, be
within line of sight or hearing of the subject individual;

(ii) Know where the subject individual is and what the subject indi-
vidual is doing; and

(iii) Periodically observe the actions of the subject individual.

(B) A subject individual who was approved without restrictions with-
in the previous 24 months through a documented criminal history check
pursuant to these rules or other DHS criminal history check rules may work
after being hired on a preliminary basis without active supervision. The 24
month time frame is calculated from the date of previous approval to the
date starting the new position. This exemption is not allowed in any of the
following situations:

(i) If the subject individual cannot provide documented proof that he
or she worked continuously under the previous approval for at least one
year.

(ii) If there is evidence of criminal activity within the previous 24
months.

(ii) If, as determined by the Department, the job duties in the new
position are so substantially different from the previous position that the
previous fitness determination is inadequate for the current position.

(e) Revocation.

(A) The Department may immediately remove a subject individual
hired on a preliminary basis for the following reasons:

(i) There is any indication of falsification of the application.

(ii) The subject individual fails to disclose convictions for any poten-
tially disqualifying crimes, any arrests that did not result in convictions, or
any out of state arrests or convictions.

(iii) The Department determines that allowing the subject individual
to be hired on a preliminary basis is not appropriate, based on the applica-
tion, criminal history, position duties, or regulations regarding the position.

(B) Revocation pursuant to this section is not subject to hearing or
appeal.

(f) Hiring or Placement Not Required. Nothing in this rule is intend-
ed to require that a subject individual, who is eligible for being hired on a
preliminary basis be allowed to work, volunteer, be employed, or otherwise
perform in positions covered by these rules prior to a final fitness determi-
nation.

(2) Final Fitness Determination. The Department shall conduct a final
fitness determination after all necessary criminal history checks have been
completed. The Department may obtain and consider additional informa-
tion as necessary to complete the final fitness determination.

(a) Final Fitness Determination Outcomes.

(A) Approved. The Department may approve a subject individual if:

(i) The subject individual has no potentially disqualifying crimes or
potentially disqualifying conditions; or

(ii) The subject individual has potentially disqualifying crimes or
potentially disqualifying conditions and, after a weighing test, the
Department determines that more likely than not that the subject individual
poses no risk to the Department, its clients, or vulnerable persons.

(B) Approved with Restrictions. The Department may approve a sub-
ject individual with restrictions if it determines that more likely than not
that the subject individual poses no risk to the Department, its clients, or
vulnerable persons, if certain restrictions are placed on the subject individ-
ual, such as but not limited to restrictions to one or more specific clients,
job duties, or environments. The Department shall complete a new criminal
history check and fitness determination on the subject individual before
removing a restriction. A fitness determination of approved with restric-
tions shall only be considered for the following subject individuals:

(1) An individual secured by the Department through the services of a
temporary employment agency, staffing agency, or personnel services
agency who is providing any of the duties or having access as described in
OAR 407-007-0060(1)(c).

(ii) A volunteer or student over whom the Department has direction
and control.

(iii) A Department client who is placed in a work experience program
at a Department site.
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(iv) Any individual who is required to complete a criminal history
check pursuant to the statutory authority of ORS 181.534 and 181.537 or
the authority of these rules pursuant to a contract with the Department.

(C) Denied. The Department shall deny a subject individual whom it
determines, after a weighing test, more likely than not poses a risk to the
Department, its clients, or vulnerable individuals.

(d) Fitness Determination by the CRU. The CRU may assist in or han-
dle final fitness determinations as requested by Department staff.

(3) Closed Case.

(a) Incomplete Application. If the subject individual discontinues the
application or fails to cooperate with the criminal history check process, the
application is considered incomplete and will be closed. Discontinuance or
failure to cooperate includes, but is not limited to the following circum-
stances:

(A) The subject individual refuses to be fingerprinted when required
by these rules.

(B) The subject individual fails to respond within a stated period of
time to a request for corrections to the application, fingerprints or provide
any other information necessary to conduct a criminal history check and
there is not enough information available to make a fitness determination.

(C) The subject individual withdraws the application, leaves the posi-
tion prior to completion of the check, or cannot be located or contacted by
the Department.

(D) The subject individual is determined to be ineligible for the posi-
tion for reasons other than the criminal history check.

(b) No Hearing Rights. When the application is closed without a final
fitness determination, there is no right to contesting the closure.

(4) Notice to Subject Individual. Upon completion of a final fitness
determination resulting in denied or approved with restrictions, the
Department shall provide written notice to the subject individual.

(a) Notice of Fitness Determination. The notice shall:

(A) Be in a Department approved format;

(B) Include information regarding appeal rights and the notice
becoming a final order in the event of a withdrawal or of failure to appear
at the hearing; and

(C) Be mailed or hand-delivered to the subject individual as soon as
possible, but no later than 14 calendar days after the decision. The date of
the decision shall be recorded on the form.

(b) Other Documents. The Department shall also provide employees
with all formal disciplinary documents and letters up to and including a let-
ter of dismissal.

(5) Termination Following Denial or Closed Case. When a subject
individual is denied or a case is closed, the individual shall not be allowed
to work, volunteer, be employed, or otherwise perform in positions covered
by these rules. A denial or closed case applies only to the position and appli-
cation in question.

(a) Dismissal or Discharge of Employees. The process for a
Department employee’s removal from service or dismissal shall adhere to
Department-wide Support Services policies on discharge, Department of
Administrative Services Human Resource Services Division polices on dis-
missal, and collective bargaining agreements on discharge, as applicable.

(b) Dismissal of all Other Subject Individuals. For all other subject
individuals, a denial or closed case shall result in immediate dismissal.

(6) Documentation. Preliminary and final fitness determinations shall
be documented in writing, including any details as needed such as but not
limited to the restrictions in a restricted approval, the potentially disquali-
fying crimes or convictions in a denial, or the reasons for a closed case.

(7) No Binding Precedent. The Department shall make new fitness
determinations for each application. The outcome of previous fitness deter-

minations do not ensure the same outcome of a new fitness determination.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0080
Contesting a Final Fitness Determination

(1) Fitness Determinations to Contest. A final fitness determination of
denied or approved with restrictions is considered an adverse outcome. A
subject individual with an adverse outcome may contest that outcome.

(2) Work Pending Appeal Prohibited. If a subject individual is denied,
then the individual may not work, volunteer, be employed, or otherwise
perform in positions covered by these rules. A subject individual appealing
a restricted approval may only work under the terms of the restriction dur-
ing the appeal.
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(3) Employment Not Guaranteed. If an adverse outcome is changed at
any time during the appeal process, such change does not guarantee
employment or placement.

(4) History Disputed.

(a) Correcting Disputed History. If a subject individual wishes to
challenge the accuracy or completeness of criminal offender information
provided by OSP, the FBI, or other criminal history information from other
agencies reporting information to the Department, the subject individual
may appeal to the entity providing the information. Such challenges are not
subject to the Department’s appeal process.

(b) Disputed and Undisputed History. If a subject individual is dis-
puting some criminal history and challenging a final fitness determination
on other undisputed criminal history, no new fitness determination can be
completed until the issue of the disputed history is resolved, and documen-
tation of the resolution is provided to the Department.

(5) Legal Representation. The subject individual has the right to rep-
resent himself or herself or have a legal representative during the appeal
process. The subject individual may not be represented by a lay person. In
this rule, the term “subject individual” shall be considered to include the
subject individual’s legal representative.

(6) Challenging the Fitness Determination. A subject individual who
wishes to challenge an adverse fitness determination may appeal the deter-
mination by requesting a contested case hearing. The appeal process is con-
ducted pursuant to ORS 183.411 through 183.497 and the Attorney
General’s Uniform and Model Rules of Procedure for the Office of
Administrative Hearings (OAH), OAR 137-003-0501 through 137-003-
0700.

(a) Appeal. To request a contested case hearing the subject individual
shall complete and sign the DHS Hearing Request form. The form is pro-
vided with a notice of fitness determination and is also available by con-
tacting the CRU.

(b) Deadline for Appeal. The completed and signed form must be
received by the Department:

(A) For Department employees, no later than 15 calendar days after
the date of signature on the notice of the fitness determination.

(B) For all other subject individuals, no later than 45 calendar days
after the date of signature on the notice of the fitness determination.

(c) Untimely Appeal. In the event a request for an appeal is not time-
ly, the Department will determine, based on a written statement from the
subject individual and available information, if there is good cause to pro-
ceed with the appeal.

(d) Hearing on Timeliness. The Department may refer an untimely
request to the OAH for a hearing on the issue of timeliness.

(7) Criminal History Check. The Department may conduct additional
criminal history checks during the appeal process to update or verify the
subject individual’s criminal history.

(8) Withdrawal. The subject individual may withdraw a hearing
request verbally or in writing at any time. The withdrawal is effective the
date it is received by the Department or the OAH. The subject individual
may cancel the withdrawal in writing up to 14 calendar days after the date
of withdrawal.

(9) Contested Case Hearing.

(a) Procedural Documents and Exhibits. The Department shall pro-
vide to the administrative law judge and the subject individual a complete
copy of available information. The notice of contested case and prehearing
summary shall be mailed by certified mail through the U.S. Postal Service.
All other documents shall be mailed by regular first class mail.

(b) Public Attendance. The contested case hearing is not open to the
public.

(c) New Fitness Determination. The administrative law judge shall
make a new fitness determination based on the evidence and the contested
case hearing record.

(10) Proposed and Final Orders.

(a) Notice of Fitness Determination as Final Order. In the following
situations, the notice of fitness determination issued is final as if the subject
individual never requested a hearing:

(A) Failure to request a hearing in the time allotted in this rule. No
other document will be issued after the notice of fitness determination.

(B) Withdrawal of the request for hearing at any time during the
appeal process.

(b) Informal Disposition. The Department may make an informal dis-
position based on review of available information and discussion with the
subject individual. The Department shall issue a final order and new notice
of fitness determination.
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(c) Dismissal Order. A hearing request is dismissed when the subject
individual fails to appear at the time and place specified for the contested
case hearing. The order is effective on the date scheduled for the hearing.
The Department shall review a request to cancel the dismissal for good
cause if received in writing within 14 calendar days from the date of the dis-
missal order.

(d) Order after Hearing. After a hearing, the administrative law judge
shall issue a proposed and final order.

(A) If no written exceptions are received by the Department within 14
calendar days after the service of the proposed and final order, the proposed
and final order shall become the final order.

(B) If timely written exceptions to the proposed and final order are
received by the Department, the Department Director or the Director’s
designee shall consider the exceptions and serve a final order, or request a

revised proposed and final order from the administrative law judge.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537, 183.341
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0090
Record Keeping, Confidentiality

(1) LEDS Reports. All LEDS reports are confidential and shall be
maintained by the Department in accordance with applicable OSP require-
ments in ORS chapter 181 and the rules adopted pursuant thereto (see OAR
chapter 257, division 15).

(a) LEDS Access. LEDS reports are confidential and may only be
shared with approved Department employees if there is a need to know
consistent with these rules.

(b) Subject Individual Access. The LEDS report, and photocopies of
the LEDS report, may not be shown or given to the subject individual.

(2) National (FBI) Information. The results of a national criminal his-
tory check provided by the FBI or through OSP are confidential and may
not be disseminated by the Department, with the following exceptions:

(a) Subject Individual Request. If a fingerprint-based criminal history
check was conducted on the subject individual, the subject individual shall
be provided a copy of the results if requested.

(b) Contested Case Hearing Exhibits. If authorized by the subject
individual, the results of the national criminal history check shall be pro-
vided as exhibits during the contested case hearing.

(3) Department Forms and Other Documentation. All completed DHS
Criminal History Request forms, other criminal history information and
other records collected or developed during the criminal history check
process shall be kept confidential and disseminated only on a need-to-know
basis.

(4) Retention. All criminal history check documents shall be retained
and destroyed pursuant to federal law and records retention schedules pub-

lished by Oregon State Archives.
Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537
Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru 9-26-08

407-007-0210
Definitions

As used in OAR chapter 407, division 007, unless the context of the
rule requires otherwise, the following definitions apply:

(1) “Adult Foster Home” has the same definition as is provided in
ORS 443.705.

(2) “Approved” means that a subject individual has completed the
criminal history check process, including any required fitness determina-
tion, and is eligible to provide care or reside in an environment covered by
these rules.

(3) “Authorized Designee” means a person who is designated by an
approved qualified entity and authorized by the Department to receive and
process criminal history check request forms from subject individuals and
criminal history information from the Department. The authorized designee
conducts fitness determinations under the authority of the Department.

(4) “Care” means the provision of care, treatment, education, training,
instruction, supervision, placement services, transportation, recreation or
support to children, the elderly or persons with disabilities.

(5) “Client” means any person who receives care, or funding for care,
through the Department.

(6) “Contact Person” means a person who is designated by an
approved qualified entity to receive and process criminal history check
request forms from subject individuals, but who is not authorized to receive
criminal history information from the Department. The contact person is
not allowed to make final fitness determinations. The contact person is
allowed to make the preliminary fitness determinations under the authority
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of the Department only if there is no indication of potentially disqualifying
crimes or conditions.

(7) “Conviction” means that the subject individual was convicted in a
court of law, or was adjudicated in a juvenile court and found responsible
for the crime. “Conviction” as used in these rules includes a finding of
“guilty except by reason of insanity,” “guilty except for insanity,” “not
guilty by reason of insanity,” or similarly worded findings. Entering a plea
of “guilty” or “no contest” is also considered a conviction for the purpose
of these rules unless a subsequent court decision has dismissed the charges.

(8) “Criminal History Check Rules” or “These Rules” means OAR
chapter 407, division 007.

(9) “Criminal History Check” or “CHC” means the Oregon Criminal
History Check and when required, a National Criminal History Check
and/or a State-Specific Criminal History Check, and the processes and pro-
cedures required by these rules.

(10) “Criminal History Information” means criminal justice records,
fingerprints, court records, sexual offender registration records, warrants,
DMYV information, information provided on the Department’s criminal his-
tory check forms, and any other information obtained by or provided to the
Department pursuant to these rules for the purpose of conducting a fitness
determination. “Criminal history information” does not include violations
or infractions (See ORS 161.505-161.585).

(11) “Denied” means that a subject individual following a fitness
determination, including a weighing test, has been found to be not eligible
to hold the position, be employed, certified, licensed, registered or other-
wise authorized by the Department to provide care or to reside in an envi-
ronment covered by these rules.

(12) “Department” means the Oregon Department of Human Services
or any subdivision thereof.

(13) “Employer,” if the qualified entity is a corporation, means the
corporation or parent corporation.

(14) “Facility” means any entity that is licensed or certified by the
Department and which provides care.

(15) “Homecare Worker” or “Home Care Worker” means a provider
who is enrolled in the Department’s client-employed provider program and
who provides either hourly or live-in services, as defined in ORS 410.600.

(16) “Independent Provider” means a person who meets the qualifi-
cations described in OAR 411-305-0020, 411-330-0020 or 411-340-0020.

(17) “National Criminal History Check” means obtaining and review-
ing criminal history outside Oregon’s borders. This information may be
obtained from the Federal Bureau of Investigation through the use of fin-
gerprint cards and from other criminal information resources.

(18) “Oregon Criminal History Check” means obtaining and review-
ing information from the Oregon State Police’s Law Enforcement Data
System (LEDS). The Oregon Criminal History Check may also include a
review of information from the Oregon Judicial Information Network
(OJIN), Oregon Department of Corrections records, Motor Vehicles
Division, local or regional criminal history information systems, or other
official law enforcement agency or court records in Oregon.

(19) “Personal Care Services Provider” means a person who is direct-
ly employed by a client of the Department to provide assistance with activ-
ities of daily living and other activities as described in OAR chapter 411,
division 34.

(20) “Potentially Disqualifying Crime” means a crime listed in OAR
407-007-0280.

(21) “Probationary Status” means a condition in which a subject indi-
vidual may be allowed by the authorized designee to work, volunteer, be
trained or reside in an environment covered by these rules following sub-
mission of a completed DHS Criminal History Request form. The term
“probationary status” is applicable only during the timeframe prior to a
final fitness determination.

(22) “Qualified Entity” means the Department; local government
agency; community mental health or developmental disability program,
local health department or an individual or business or organization,
whether public, private, for-profit, nonprofit or voluntary, that provides
care, including a business or organization that licenses, certifies or registers
others to provide care.

(23) “Qualified Vendor” means a supplier of criminal history infor-
mation who is approved by the Department of Human Services as having
access to substantially the same criminal offender information as the Law
Enforcement Data System.

(24) “Related” means spouse, domestic partner, natural parent, child,
sibling, adopted child, adopted parent, stepparent, stepchild, stepbrother,
stepsister, father-in-law, mother-in-law, son-in-law, daughter-in-law, broth-
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er-in-law, sister-in-law, grandparent, grandchild, aunt, uncle, niece, nephew
or first cousin.

(25) “Service Provider” means a person or entity that is licensed, cer-
tified, registered, or otherwise regulated or authorized for payment by the
Department and that provides care.

(26) “State-Specific Criminal History Check” means obtaining and
reviewing information from law enforcement agencies, courts or other
criminal history information resources located in a state or jurisdiction out-
side Oregon.

(27) “Subject Individual” means a person who is required to complete
a criminal history check pursuant to these rules.

(a) “Subject individual” includes:

(A) A person who is licensed, certified, registered or otherwise regu-
lated or authorized for payment by the Department and who provides care.

(B) An employee or volunteer who provides care within any entity or
agency licensed, certified, registered or otherwise regulated by the
Department.

(C) A direct care staff person secured through the services of a per-
sonnel services or staffing agency who works in any long term care facili-
ty licensed by the Department pursuant to ORS chapter 441.

(D) Except as provided in paragraphs (27)(b)(C) and (D) of this rule,
a person who lives in a facility that is licensed, certified, registered or oth-
erwise regulated by the Department to provide care.

(E) An individual working for a private, licensed child caring agency
or system of care contractors providing child welfare services pursuant to
ORS chapter 418.

(F) A homecare worker, personal care services provider or an inde-
pendent provider employed by a Department client and who provides serv-
ices to the client if the Department helps to pay for the services.

(G) A child care provider reimbursed through the Department’s child
care program, and employees and other persons in child care facilities that
are exempt from certification or registration by the Child Care Division of
the Employment Department. This includes all persons who reside in or
who are frequent visitors to the residence or facility where the child care
services are provided and who may have unsupervised access to the chil-
dren. (REF: OAR chapter 461, division 165.)

(H) A contact person or authorized designee as defined in OAR 407-
007-0210.

(I) A person providing training to staff within a long term care facili-
ty.

(J) Any person serving as an owner, operator or manager of a room
and board facility pursuant to OAR chapter 411, division 68.

(K) Notwithstanding subsection (27)(b) of this rule, any person who
is required to complete a criminal history check pursuant to a contract or
written agreement with the Department or by other Oregon Administrative
Rules of the Department, if the requirement is within the statutory authori-
ty granted to the Department. Specific statutory and rule authority must be
specified in the contract.

(b) “Subject Individual” does not include:

(A) Any person under 16 years of age.

(B) A person receiving training in a DHS-licensed facility as a part of
the required curriculum through any college, university or other training
program and who is not an employee in the facility in which training is pro-
vided. Facilities must ensure that all such students have passed a substan-
tially equivalent background check process through the training program or
are:

(i) Actively supervised at all times as defined in OAR 407-007-0310,
and

(ii) Not allowed to have unsupervised access to vulnerable people.

(C) Residents of facilities licensed, certified or registered by the
Department who are receiving care or treatment, unless specific, written
permission to conduct a criminal history check is received from the
Department. The only circumstance in which the Department will allow a
check to be performed on a client pursuant to this paragraph is if the client
falls within the definition of “subject individual” as listed in subsection
(27)(a) of this rule.

(D) Persons who live in or visit relative adult foster homes. This
exemption does not apply to the licensee.

(E) Individuals working in child care facilities certified or registered
by the Employment Department.

(F) Individuals employed by a private business that provides services
to clients and the general public and that is not regulated by the
Department.

(G) Individuals employed by a business that provides appliance repair
or structural repair to clients and the general public, and who are temporar-
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ily providing such services in an environment regulated by the Department.
This exclusion does not apply to a business that receives funds from the
Department for care provided by an employee of the business.

(H) Individuals employed by a private business in which a client of
the Department is working as part of an employment service program spon-
sored by the Department. This exclusion does not apply to an employee of
a business that receives funds from the Department for care provided by the
employee.

(I) Employees and volunteers working in hospitals, ambulatory surgi-
cal centers, special inpatient care facilities, outpatient renal dialysis facili-
ties, and freestanding birthing centers as defined in ORS 442.015, in-home
care agencies as defined on ORS 443.305, and home health agencies as
defined in ORS 443.005. This exclusion does not apply to subject individ-
uals in State-operated group homes within the Department’s State-Operated
Community Programs, Blue Mountain Recovery Center, Eastern Oregon
Training Center, or Oregon State Hospital as defined in subsection (27)(a)
of this rule.

(J) Volunteers who are not under the direction and control of the
Department or any entity licensed, certified, registered or otherwise regu-
lated by the Department.

(K) Individuals employed or volunteering in a Medicare-certified
health care business which is not subject to licensure or certification by the
State of Oregon.

(L) People working in restaurants or at public swimming pools.

(M) Hemodialysis technicians.

(N) Individuals employed by Alcohol and Drug Programs that are cer-
tified, licensed, or approved by the Office of Mental Health and Addictions
Services to provide Prevention, Evaluation or Treatment Services. This
exclusion does not apply to programs specifically required by other
Department rules to conduct criminal history checks in accordance with
these rules.

(O) Persons working for a transit service provider which conducts
background checks pursuant to ORS 267.237.

(P) Persons being certified by the Department as interpreters pursuant
to ORS 409.623. This paragraph is not intended to exempt a Department-
certified interpreter from a criminal history check when being considered
for a specific position.

(Q) Provider group categories that were authorized for payment by
the Department for care if such provider group categories were not covered
by a Department criminal record check process prior to 2004.

(R) Foster and adoptive parents providing care for children pursuant
to ORS chapter 418.

(S) Emergency Medical Technicians and First Responders certified by
the Department of Human Services Emergency Medical Services and
Trauma Systems program.

(T) A person employed by an entity that provides services solely con-
tracted under ORS 414.022.

(28) “Weighing Test” means a process carried out by one or more
authorized designees in which known negative and positive information is
considered to determine if a subject individual is approved or denied. See

OAR 407-007-0320(5)(c).
Stat. Auth.: ORS 181.537, 409.010 & 409.050
Stats. Implemented: ORS 181.537
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 77-2004(Temp), f. & cert. ef. 10-1-
04 thru 3-29-05; OMAP 22-2005, f. & cert. ef. 3-29-05; Renumbered from 410-007-0210,
DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; Hist.: DHSD 2-2008(Temp), f. & cert. ef. 3-31-
08 thru 9-26-08

407-007-0270
National Criminal History Check Process

(1) National Criminal History Check. In addition to an Oregon check
(OAR 407-007-0250), a national criminal history check may be required by
the Department under any of the following circumstances:

(a) Out-of-State Residency. The subject individual has lived outside
Oregon for 60 or more consecutive days during the previous three (3) years
with the following exceptions:

(A) Child Care Providers (18 months). The subject individual is a
child care provider or other person included in OAR 407-007-
0210(27)(a)(H) who has lived outside Oregon for 60 or more consecutive
days during the previous eighteen months.

(B) Child Welfare System (5 years). The subject individual is work-
ing for private, licensed child caring agencies and system of care contrac-
tors providing child care pursuant to ORS chapter 418 and has lived outside
Oregon for 60 or more consecutive days during the previous five years.

(b) Criminal History Outside Oregon. The LEDS check, or any other
information obtained by the Department, indicates there may be criminal
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history outside of Oregon, or the subject individual self-discloses criminal
history outside of Oregon.

(c) Identity or History Questioned. The social security number
appears not to be valid or is not provided to the Department on the DHS
Criminal History Request form, the subject individual has no Oregon dri-
ver’s license or Oregon identification card, or the Department has other rea-
son to question the identity or history of the subject individual.

(2) Fingerprinting a Juvenile. Consent of the parent or guardian is
required to obtain fingerprints from a child under the age of 18 years.

(3) Processing. The subject individual must complete and submit a
fingerprint card when requested by the Department.

(a) Fingerprint Cards. The subject individual must use a fingerprint
card (Example: FBI Form FD 258) provided by the Department.

(b) Time Frame for Return. The card must be submitted within 21
days of the request to the Department’s Criminal Records Unit to avoid clo-
sure of application pursuant to OAR 407-007-0320(5)(e).

(c) Extension. The Department may extend the time allowed for good
cause.

(4) Additional Information Required. In order to conduct a national
check and complete a fitness determination, the Department or the author-
ized designee may require additional information from the subject individ-
ual as necessary, such as but not limited to proof of identity; residential his-
tory; names used while living at each residence; or additional criminal,
judicial, or other background information.

(5) Department Makes Final Fitness Determination. When a subject
individual has a potentially disqualifying national criminal history or dis-
closes potentially disqualifying out of state criminal history, the

Department makes the final fitness determination.
Stat. Auth.: ORS 181.537, 409.010 & 409.050
Stats. Implemented: ORS 181.537
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 77-2004(Temp), f. & cert. ef. 10-1-
04 thru 3-29-05; OMAP 22-2005, f. & cert. ef. 3-29-05; Renumbered from 410-007-0270,
DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 2-2008(Temp), f. & cert. ef. 3-31-08 thru
9-26-08

407-007-0330
Contesting a Fitness Determination

(1) Work Pending Appeal Prohibited. If a subject individual is denied,
then that person may not hold the position, provide services or be
employed, licensed, certified or registered.

(2) History Disputed.

(a) Correcting Disputed History. If a subject individual wishes to
challenge the accuracy or completeness of information provided by the
Oregon State Police, the Federal Bureau of Investigation or other agencies
reporting information to the Department, the subject individual may appeal
to the entity providing the information. Such challenges are not subject to
the Department’s appeal process described in this rule.

(b) Request for Re-Evaluation Following Correction. If the subject
individual successfully contests the accuracy or completeness of informa-
tion provided by the Oregon State Police, the Federal Bureau of
Investigation or other agency reporting information to the Department, the
Department will conduct a new criminal history check and re-evaluate the
criminal history upon submission of a new criminal history request form.

(3) Challenging the Fitness Determination. If a subject individual
wishes to dispute an adverse fitness determination, the subject individual
may appeal the determination by requesting a contested case hearing. The
subject individual must be notified of the opportunity for appeal on a form
available from the Department.

(a) Appeal. In order to request a contested case hearing the subject
individual or the subject individual’s legal representative