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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor, Opinions of the Attorney General, and orders
issued by the Director of the Department of Revenue.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit,
Archives Division, Secretary of State assists agencies with the noti-
fication, filing and publication requirements of the administrative
rules process. Every Administrative Rule uses the same numbering
sequence of a 3 digit agency chapter number followed by a 3 digit
division number and ending with a 4 digit rule number. (000-000-
0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes implemented and dates
of each authorized modification to the rule text. Changes are listed
in chronological order and identify the agency, filing number, year,
filing date and effective date in an abbreviated format. For example:
“OSA 4-1993, f. & cert. ef. 11-10-93” documents a rule change made
by the Oregon State Archives (OSA). The history notes that this was
the 4th filing from the Archives in 1993, it was filed on November
10, 1993 and the rule changes became effective on the same date. The
most recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us. Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701, Julie.A.Yamaka@
state.or.us

2007-2008 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97301. To
expedite the rulemaking process agencies are encouraged file a
Notice of Proposed Rulemaking Hearing specifying hearing date,
time and location, and submit their filings early in the submission
period to meet the following publication deadlines.

Submission Deadline — Publishing Date

December 14, 2007
January 15, 2008
February 15, 2008
March 14, 2008
April 15, 2008
May 15, 2008

June 13, 2008

July 15, 2008
August 15, 2008
September 15, 2008
October 15, 2008
November 14, 2008

January 1, 2008
February 1, 2008
March 1, 2008
April 1, 2008
May 1, 2008

June 1, 2008

July 1, 2008
August 1, 2008
September 1, 2008
October 1, 2008
November 1, 2008
December 1, 2008

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-2003 and ARC 915-2005
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97301,
or are downloadable from the Oregon State Archives Website.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Secretary of State, Archives Division, 800 Summer Street, Salem,
Oregon, 97301; (503) 373-0701. The Archives Division charges for
such copies.

© January 1, 2008 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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SPECIAL ANNOUNCEMENTS

MODEL STATE ADMINISTRATIVE PROCEDURE ACT
REVISION PROCESS — INVITATION
TO PARTICIPATE

The National Conference of Commissioners on Uniform State Laws
(NCCUSL) is revising its Model State Administrative Procedure Act
(MSAPA). NCCUSL invites organizations and individuals interest-
ed in state administrative agency processes to participate in this
effort.

NCCUSL s a 117 year old national organization of lawyers, judges
and law professors who are appointed to represent their states in
drafting and seeking enactment of uniform laws to facilitate
commerce and certainty in the law among the states. For more infor-
mation about NCCUSL, visit http://www.nccusl.org/.

The goal of the MSAPA drafting committee is to make the admin-
istrative process more efficient, accessible and fair. The most recent
draft of MSAPA is available at http://www.nccusl.org/Update/
CommitteeSearchResults.aspx ?committee=234. The drafting process
will not be completed until the spring of 2009. The MSAPA draft-
ing committee invites interested parties to attend committee meet-
ings as an observer and make comments and suggestions at the
meetings or by submitting them in writing. To become an observer,
please contact Ms. Leang Sou at NCCUSL at (312) 450-6606 or at
leang.sou@nccusl.org. Submit written comments about the MSAPA
to Commissioner Francis J. Pavetti, 18 The Strand, Goshen Point,
Waterford, CT 06385.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 08 - 01

DETERMINATION OF STATE OF EMERGENCY IN
UMATILLA COUNTY DUE TO SEVERE WINTER STORM
AND HIGH WINDS

Pursuant to ORS 401.055, I find that a threat to life, safety and prop-
erty exists due to a severe winter storm that occurred in Umatilla
County on January 4, 2008. The storm caused extensive damage to
private structures, businesses, public buildings, numerous roads and
highways, utility lines and other infrastructure in Umatilla County.

IT IS ORDERED AND DIRECTED:

1. The Office of Emergency Management (OEM) shall activate the
State’s Emergency Operations Plan and shall coordinate access to
and use of personnel and equipment of all state agencies neces-
sary to assess, alleviate, respond to, mitigate or recover from con-
ditions caused by this emergency.

2. The Office of Emergency Management shall closely monitor
and coordinate with Umatilla County to facilitate needs and
requirements as requested.

3. All State agencies shall provide any assistance that is deemed
necessary to assist Umatilla County in the response and recovery
efforts. All State agencies shall coordinate requests and deploy-
ment of resources through the Office of Emergency Management.

These findings and this order were initially made by verbal procla-
mation at 6:50 p.m. on the 4th day of January, 2008, and confirmed
in writing by this Executive Order on this 5th day of January, 2008.

Done at Salem, Oregon, this 5th day of January, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Jean Straight for

Bill Bradbury
SECRETARY OF STATE
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EXECUTIVE ORDER NO. 08 - 02

DETERMINATION OF STATE OF EMERGENCY IN UNION
COUNTY DUE TO SEVERE WINTER STORM AND HIGH
WINDS

Pursuant to ORS 401.055, I find that a threat to life, safety and prop-
erty exists due to a severe winter storm that occurred in Union Coun-
ty on January 4, 2008. The storm caused extensive damage to pri-
vate structures, businesses, public buildings, numerous roads and
highways, utility lines and other infrastructure in Union County.

IT IS ORDERED AND DIRECTED:

1. The Office of Emergency Management (OEM) shall activate the
State’s Emergency Operations Plan and shall coordinate access to
and use of personnel and equipment of all state agencies neces-
sary to assess, alleviate, respond to, mitigate or recover from con-
ditions caused by this emergency.

2. The Office of Emergency Management shall closely monitor
and coordinate with Union County to facilitate needs and require-
ments as requested.

3. All State agencies shall provide any assistance that is deemed
necessary to assist Union County in the response and recovery
efforts. All State agencies shall coordinate requests and deploy-
ment of resources through the Office of Emergency Management.

These findings and this order are confirmed in writing by this Exec-
utive Order on this 11th day of January, 2008.

Done at Salem, Oregon, this 11th day of January, 2008.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Jean Straight for

Bill Bradbury
SECRETARY OF STATE
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OTHER NOTICES

DEQ SELECTS THE PORTLAND REGION AS
AN AIR TOXICS GEOGRAPHIC AREA

Pursuant to OAR 340-246-0150, The Oregon Department of Envi-
ronmental Quality (DEQ) is formally selecting the Portland region
as the first air toxics geographic area. DEQ has prioritized geographic
areas statewide and found that the Portland region has the highest risk
to the population from air toxics. Relying upon two computer mod-
eling studies and six years of monitoring data, DEQ has determined
that within the Portland region at least ten air toxics are above lev-
els protective of human health, and three of these are more than ten
times above protective levels.

The Portland air toxics geographic area includes sections of Mult-
nomah, Washington, Clackamas and Yamhill counties. DEQ is
describing this area by listing the census tracts representing areas of
higher air toxics risk that are also more densely populated or under-
going population growth and development. The listed census tracts
will be the study area of a DEQ project called “Portland Air Toxics
Solutions” or “PATS”. Under PATS, DEQ will work with a broad
group of interested persons within the study area to develop and
implement an air toxics emission reduction plan.

A map of the PATS study area and more information about DEQ’s
air toxics program may be found on DEQ’s website at
http://www.deq.state.or.us/ag/toxics/pats.htm. The PATS study area
includes the following census tracts:

Multnomah County:
000100,000200,000301,000302,000401,000402,000501,000502,000
601,000602,000701,000702,000801,000802,000901,000902,001000
,001101,001102,001201,001202,001301,001302,001400,001500,00
1601,001602,001701,001702,001801,001802,001900,002000,00210
0,002201,002202,002301,002302,002401,002402,002501,002502,0
02600,002701,002702,002801,002802,002901,002902,002903,0030
00,003100,003200,003301,003302,003401,003402,003501,003502,
003601,003602,003603,003701,003702,003801,003802,003803,003
901,003902,004001,004002,004101,004102,004200,004300,004400
,004500,004601,004602,004700,004800,004900,005000,005100,00
5200,005300,005400,005500,005600,005700,005800,005900,00600
1,006002,006100,006200,006300,006401,006402,006501,006502,0
06601,006602,006701,006702,006801,006802,006900,007000,007 1
00,007201,007202,007300,007400,007500,007600,007700,007800,
007900,008001,008002,008100,008201,008202,008302,008400,008
500,008600,008700,008800,008901,008902,009000,009101,009102
,009201,009202,009301,009302,009400,009501,009502,009603,00
9604,009605,009606,009701,009702,009801,009803,009804,00990
1,009902,009903,010001,010002,010100,010200,010303,010304,0
10305,010306,010402,010405,010406,010407,010408,010409,

Washington County:
030100,030200,030300,030401,030402,030501,030502,030600,030
700,030801,030803,030804,030900,031003,031004,031005,031006
,031100,031200,031300,031402,031403,031404,031504,031506,03
1507,031508,031509,031510,031511,031512,031605,031606,03160
8,031609,031610,031611,031612,031613,031703,031704,031705,0
31706,031804,031805,031806,031807,031808,031809,031903,0319
04,031905,031906,032001,032002,032103,032104,032105,032106,
032200,032300,032403,032404,032405,032406,032500,032603,032
604,032605,032606,032901,032902,033000,033100,033200,

Clackamas County:
020100,020200,020302,020303,020304,020401,020402,020501,020
502,020503,020600,020700,020800,020900,021000,021100,021200
,021300,021400,021500,021601,021602,21700,021801,021802,021
900,022000,022101,022103,022104,022201,022203,022204,022300
,022400,022500,022601,022602,022702,022703,022704,022902,
022903,023000,023100,023201,023202,023300,023401,023402,
023500
Yamhill County:
030100,030201,030202

Questions concerning this announcement should be directed to
Sarah Armitage in DEQ’s Portland office at 503-229-5186, or toll
free in Oregon at 1-800-452-4011.
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PUBLIC NOTICE
PROPOSED REMEDIAL ACTION FOR
FORMER GULL STATION NO. 415
KLAMATH FALLS, OR

COMMENTS DUE: March 1, 2008

PROJECT LOCATION: 1100 Main Street, Klamath Falls,
Klamath County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action decision regarding cleanup
activities at the above referenced site based upon an approval of work
done to date and a proposed Risk-Based Corrective Action Plan.
HIGHLIGHTS: The former Gull 415 Station ceased operations as
aretail service station in 1974; the underground storage tanks (USTs)
were removed in the late 1980s. Site investigations confirmed the
presence of petroleum impacted soil and groundwater. In an effort
to remove the source of contamination, approximately 1,260 cubic
yards of suspected petroleum contaminated soil (PCS) was excavated
from the site during April and May 2006 and taken to Dry Creek
Landfill, Central Point for disposal. Contaminants remaining in
groundwater at the site have been shown to be present at concen-
trations below site-specific risk-based concentrations. Petroleum con-
taminated soil remains at the site, which contains benzene at con-
centrations that exceed the risk-based concentration for an urban
residential scenario; however, the PCS occurs at depths of 6 feet to
8 feet below ground surface, which is considered to be protective of
human health, welfare, and the environment.

A conceptual site model was developed and a risk-based assess-
ment performed showing that residual petroleum hydrocarbons do
not pose an unacceptable risk to all reasonably likely current expo-
sure pathways. Construction which includes a residential component
may require the use of engineering controls. The site is in an area
served by a municipal water system.

Based upon the consultant’s findings, there are no pathways by
which ecological receptors may be exposed to site-related contam-
inants. Residual contaminants at the site do not currently produce
odors or other nuisance conditions.

If implemented as proposed, this risk-based corrective action plan

will achieve protective conditions at the site as defined in OAR 340-
122-0040.
COMMENT: All documents and reports pertaining to the recom-
mendation of acceptance of the proposed remedial action may be
reviewed by appointment, at DEQ’s office in Bend, 300 SE Reed
Market Road, Bend, OR 97702. To schedule an appointment or make
inquiries, contact the project manager, Joe Klemz at (541) 388-6146,
ext. 237.

Written comments should be sent to the attention of Mr. Klemz at
the address listed above and must be received by March 1, 2008.
Questions or comments may also be directed to Mr. Klemz via email
at klemz.joe @deq.state.or.us
NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

PUBLIC NOTICE
PROPOSED REMEDIAL ACTION FOR
BLY DISTRICT RANGER STATION, BLY, OR

COMMENTS DUE: March 1, 2008

PROJECT LOCATION: Bly, Klamath County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action decision regarding cleanup
activities at the above referenced site based upon an approval of work
done to date and a proposed Risk-Based Corrective Action Plan.
HIGHLIGHTS: The Bly Ranger Station site consists of approxi-
mately 7.4 acres containing five office buildings, a warehouse and
storage buildings, and six houses. Petroleum contaminated soil (PCS)
was discovered in October, 1992 during the decommissioning of one
2,000 gallon underground storage tank (UST) which had been used
to store gasoline. Initial cleanup efforts included the excavation of
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OTHER NOTICES

approximately 550 to 600 cubic yards of PCS. Subsequent site inves-
tigation determined that groundwater at the site had also been impact-
ed. Groundwater monitoring events have occurred at the site through
2004. Monitoring reports continue to show that that the contaminant
plume is stable and undergoing biodegradation, and that contami-
nated groundwater does not migrate off site. A pocket of petroleum
contaminated soil remains at the site, however the PCS occurs at
depths of 11feet to 14 feet below ground surface, which is consid-
ered to be protective of human health, welfare, and the environment.

A conceptual site model was developed and a risk-based assess-
ment performed which showed that residual petroleum hydrocarbons
do not pose an unacceptable risk to all reasonably likely current and
future exposure pathways. The site is in an area served by a munic-
ipal water system.

Based upon the consultant’s findings, there are no pathways by
which ecological receptors may be exposed to site-related contam-
inants. Residual contaminants at the site do not currently produce
odors or other nuisance conditions.

If implemented as proposed, this risk-based corrective action plan
will achieve protective conditions at the site as defined in OAR 340-
122-0040.

COMMENT: All documents and reports pertaining to the recom-
mendation of acceptance of the proposed remedial action may be
reviewed by appointment, at DEQ’s office in Bend, 300 SE Reed
Market Road, Bend, OR 97702. To schedule an appointment or make
inquiries, contact the project manager, Joe Klemz at (541)388-6146,
ext. 237.

Written comments should be sent to the attention of Mr. Klemz at
the address listed above and must be received by March 1, 2008.
Questions or comments may also be directed to Mr. Klemz via email
at klemz.joe @deq.state.or.us .

NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

CHANCE TO COMMENT ON...
PROPOSED NO FURTHER ACTION DETERMINATION
FOR THE GABLE ROAD/HWY 30 SITE,

ST. HELENS, OREGON

COMMENTS DUE: March 3, 2008

PROJECT LOCATION: Intersection of Gable Road and Highway
30 in St. Helens, Oregon.

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on its
proposal to approve a no further action determination (NFA) at the
Gable Road/Hwy 30 site in St. Helens, Oregon. This site has been
identified by DEQ in our Environmental Cleanup Site Information
(ECSI) system as site # 4848.

HIGHLIGHTS: DEQ has reviewed site investigations and remedial
action reports for this approximate 0.96-acre site in St. Helens.
Assessments and investigations identified areas of the property with
concentrations of arsenic and lead in soil found in fill material that
had been placed on the site. Site investigations also evaluated a for-
mer drinking water supply well (now decommissioned). In the fall
of 2006, 1,225.86 tons of contaminated soil were removed from the
site. Post-removal sampling verified that all contaminated materials
were removed — with the exception of a pocket of subsurface
arsenic-contaminated soil that was left undisturbed since it was
directly below a water supply line that conveys water to a fire hydrant
present on the east edge of the property .

Based on the work performed, DEQ is prepared to issue a NFA for
the Gable Road/Hwy 30 site. The NFA would stipulate that due care
be taken by utility or excavation workers in the area of identified
arsenic-contaminated soil. DEQ does not plan to require that an insti-
tutional control be established on the site as a condition of the NFA.
How to Comment: DEQ’s project file is available for public review
(by appointment) at DEQ’s Northwest Region Office, 2020 SW
Fourth Avenue, Suite 400, Portland, Oregon, 97201. To schedule a
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file review appointment, call: 503-229-6729; toll free at 1-800-452-
4011; or TTY at 503-229-5471. DEQ has also posted the Staff Report
on our ECSI internet site http://www.deq.state.or.us/Webdocs/Forms/
Output/FPController.ashx?Sourceld=4848&SourceldType=11.

Send written comments to Chuck Harman, Project Manager, at the
address listed above or via email at harman.charles @deq.state.or.us
by 5 p.m., March 3, 2008. DEQ will hold a public meeting to receive
verbal comments if requested by ten or more people or by a group
with 10 or more members.

Summaries of site information can be found on DEQ’s on-line
Environmental Cleanup Site Information (ECSI) database
(http://www.deq.state.or.us/wmc/ecsi/ecsiquery.htm). The Gable
Road/Hwy 30 site is listed as ECSI # 4848.

Please notify DEQ of any special physical or other accommoda-
tions you may need due to a disability, language accommodations,
or if you need copies of written materials in an alternative format
(e.g. Braille, large print, etc). To make these arrangements, contact
DEQ’s Office of Communications and Outreach at 503-229-5317.
THE NEXT STEP: DEQ will consider all public comments
received by the March 3, 2008 deadline and the Regional Cleanup
Manager will make a final decision after consideration of these
public comments.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DECISION FOR
BLUEBERRY HILL NURSERY (A.K.A. FORMER
CRAWFORD OIL BULK PLANT)
PENDLETON, OREGON

COMMENTS DUE: March 3, 2008 by 5:00 p.m.

PROJECT LOCATION: 900 SW Emigrant Ave, Pendleton
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is pro-
posing to issue a no further action (NFA) determination for Blueberry
Hill Nursery site located at 900 SW Emigrant Ave in Pendleton,
Oregon.

HIGHLIGHTS: The proposed No Further Action determination is
documented in the No Further Action Decision Document, dated Jan-
uary 10, 2008. The site was a former petroleum bulk plant that oper-
ated from the 1910’s to 1988. Approximately 67 tons of contami-
nated soil has been excavated and transported off-site for disposal.
Groundwater was not encountered in the soil excavations or other
assessment activities.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. Summary information and a copy
of “No Further Action Decision Document” memo are available in
DEQ’s Environmental Cleanup Site Information (ECSI) database
http://www.deq.state.or.us/lq/ecsi/ecsi.htm under Site ID 0524.

To schedule an appointment to review the file or to ask questions,
please contact Katie Robertson at (541) 278-4620. Written comments
should be received by March 3, 2008 and sent to Katie Robertson,
Project Manager, at the address listed above. Upon written request
by ten or more persons or by a group with a membership of 10 or
more, a public meeting will be held to receive verbal comments.
THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

REQUEST FOR COMMENTS
PROPOSED SETTLEMENTS REGARDING
COLUMBIA SLOUGH, PORTLAND,
MULTNOMAH COUNTY

COMMENTS DUE: March 3, 2008

PROJECT LOCATION: The Columbia Slough is located in
Portland parallel to the Columbia River and extends approximately
31 waterway miles, including side sloughs, from Fairview Lake on
the east side to the Willamette River on the west side. The segment
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of the Columbia Slough addressed by the proposed settlements
begins at Martin Luther King Blvd. to the east and ends downstream
at the western property boundary of the former Pacific Meat Com-
pany property at 2701 N. Newark St. The locations of specific prop-
erties subject to the proposed settlements are described below.
PROPOSAL: DEQ is proposing to enter settlements with poten-
tially liable parties for implementation of cleanup and source con-
trol at upland properties and sediments remediation in the Colum-
bia Slough. The settlements would be in the form of a consent
judgment pursuant to ORS 465.325(4), except for the settlement with
ODOT which would be in the form of an administrative consent
order pursuant to ORS 465.325(8). The settlements would require the
potentially liable parties to satisfactorily complete cleanup and source
control measures at their upland facilities, pay DEQ specified
amounts to be used by DEQ for sediments work. Those parties wish-
ing to settle potential natural damage claims would also pay DEQ a
specified amount to be dedicated to habitat restoration at Ramsey
Lake. In return, the settling parties would receive a covenant not to
sue from the State and contribution protection as to third parties
regarding the matters addressed by the settlements.

DEQ proposes to enter the settlements for the following parties and
properties:

Arclin Surfaces Inc./Simpson Timber Co. — 2301 N. Columbia
Blvd.

Blasen Family LLC — 1602 N. Columbia Blvd.

Macadam Aluminum & Bronze Co. — 1255 N. Columbia Blvd.

Oregon Dept. of Transportation — I-5 Stormwater Outfall &
maintenance yard at 1100 N. Columbia Blvd

Pacific Meat Co — 2701 N. Newark St.

Precision Equipment — 8440 N. Kerby Ave.

Wastech — 701 N. Hunt St.
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HIGHLIGHTS: Environmental investigations have identified
sediment contamination throughout the Columbia Slough at levels
exceeding risk-based concentrations for protection of aquatic
receptors and human health. Contaminants of concern include met-
als, PAHs, PCBs, and chlorinated pesticides. Sources of this con-
tamination include past and current storm water discharges through
uncontrolled erosion runoff of soil directly to the Slough or through
municipal or private storm water sewer lines. In 2005, DEQ issued
a Record of Decision for the Slough that describes the framework for
addressing the sediment contamination. The selected remedy
involves storm water management to prevent ongoing releases, selec-
tive removal of sediment hot spots associated with individual or mul-
tiple sources, and natural recovery of remaining sediment contami-
nation over time. DEQ has targeted the segment of the Slough
between Martin Luther King Blvd. and the Pacific Meat property for
first implementation of the remedy.

HOW TO COMMENT: The proposed settlements are available at
DEQ’s Northwest Region Office, 2020 SW 4th Ave., 4th floor or
from DEQ’s web site: http://www.deq.state.or.us/nwr/cs.htm. To
review files at DEQ’s office, please contact DEQ’s file review coor-
dinator at (503) 229-6729 to make an appointment. Comments may
be submitted to Mavis Kent, DEQ Cleanup Project Manager, by
email at kent.mavis @deq.state.or.us; by mail at DEQ, 2020 SW 4th
Ave., Suite 400, Portland, OR 97204; or by fax at 503-229-6945.
THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. If DEQ then determines to enter
the consent judgments, the consent judgments will be executed by
the parties and filed with the Multnomah County Circuit Court. The
court must approve the consent judgments for them to take effect.
DEQ similarly would determine whether to enter the administrative
consent order with ODOT after consideration of public comment.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Clinical Social Workers
Chapter 877

Rule Caption: Amends rules for clinical social workers; adds
requirements for criminal records check.

Date: Time: Location:

2-16-08 10 am.—12 p.m. 3218 Pringle Rd SE
Suite 240
Salem, OR

Hearing Officer: Mark Oldham, LCSW

Stat. Auth.: ORS 675.510(3), 675.530(1)(3), 675.535(1),
675.537(1)(3), 675.560 (2), 675.571(4), 675.595(3), 675.600(1)(a)
Stats. Implemented: ORS 675.510-675.600

Proposed Adoptions: 877-020-0017, 877-022-0005, 877-025-
0001, 877-025-0006, 877-025-0011, 877-025-016, 877-025-0021
Proposed Amendments: 877-020-0000, 877-020-0005, 877-020-
0008, 877-020-0009, 877-020-0010, 877-020-0012, 877-020-0015,
877-020-0016, 877-020-0020, 877-020-0030, 877-020-0031, 877-
020-0036, 877-020-0046, 877-020-0055, 877-030-0040, 877-030-
0100

Proposed Repeals: 877-020-0013, 877-025-0000, 877-025-0005
Last Date for Comment: 2-16-08, 12 p.m.

Summary: These changes accomplish the following: (1) Clarify
process for certification and licensing; (2) Change the period for
passing tests for licensure; (3) Establish the same fee for issue of ini-
tial and renewal of certificate; (4) Establish the same fee for initial
and renewal of license; (5) Increases License renewal from $90 to
$96; (6) Repeals the designations of “formal” and “informal” con-
tinuing education; (7) Allows the Board to require national FBI fin-
gerprint background check for all applicants and other specific cat-
egories; (8) Reduces the lead-time needed for submission of
non-credentialed continuing education; (9) Requires licensees to
timely self-report in-patient psychiatric hospitalization or psychiatric
day treatment; and (10) Requires private practice licensees to have
specific information in client records, keep records in a secure, safe,
retrievable and legible condition, and establishes record retention
protocols.
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Public comment may be provided to the Board through email
(Jon.Langenwalter @state.or.us) fax (503-373-1427), mail (Board
address above), or in person at the Board meeting on Saturday, Feb-
ruary 16, 2008.

Rules Coordinator: Jon F. Langenwalter
Address: State Board of Clinical Social Workers, 3218 Pringle Rd.
SE, Suite 240, Salem, OR 97302
Telephone: (503) 378-5735, ext. 34
Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: Revise language in rules related to professional
licensure under the OSBEELS authority.

Date: Time: Location:
3-11-08 1 p.m. 670 Hawthorne Ave. SE
Suite 220

Salem, OR 97301
Hearing Officer: Sue Lazlo
Stat. Auth.: ORS 672.153, 672.155 & 672.255
Other Auth.: ORS 670.310
Stats. Implemented: ORS 672.002-672.325
Proposed Adoptions: 820-010-0236
Proposed Amendments: 820-010-0300, 820-010-0305, 820-010-
0325, 820-010-0415, 820-010-0425, 820-010-0427, 820-010-0450,
820-010-0605
Last Date for Comment: 3-11-08, Close of Hearing
Summary: OAR 820-010-0236 — Defines the information to be
furnished in an application for individuals seeking registration as a
registered Professional Photogrammetrist.

OAR 820-010-0300 — Clarifies the current policy related to fees
paid for the rescore of an examination.

OAR 820-010-0305 — Revises fees charged by the board for wall
certificates, applications for registration, temporary permits to prac-
tice professional engineering and professional photogrammetric
mapping, renewal fees for active certificates and inactive registra-
tions, and fees for reinstatement and two-year license for inactive and
retired registrants.

OAR 820-010-0325 — revises the budget of the board for the
2007-2009 biennium.

OAR 820-010-0415 — Includes a requirement to pass a take-
home examination on the laws and rules in the State of Oregon for
individuals seeking registration as a professional engineer by exam-
ination.

OAR 820-010-0425 — Includes a requirement to pass a take-
home examination on the laws and rules in the State of Oregon for
individuals seeking registration as a professional land surveyor by
examination.

OAR 820-010-0427 — Includes a requirement to pass a take-
home examination on the laws and rules in the State of Oregon for
individuals seeking registration as a professional photogram-
metrists by examination.

OAR 820-010-0450 — Includes the Naval Architecture/Marine
Engineering and Geotechnical Engineering disciplines to the list of
branches examined and licenses issued by the board.

OAR 820-010-0605 — Includes the requirement for a registrant
to inform the board of an email address.

Rules Coordinator: Mari Lopez
Address: Board of Examiners for Engineering and Land Surveying,
728 Hawthorne Ave. NE, Salem, OR 97301
Telephone: (503) 362-2666
Board of Geologist Examiners
Chapter 809

Rule Caption: Official university transcript must include geology
coursework as listed in this rule.

Stat. Auth.: ORS 183, 192, & 672

Other Auth.: SB 80 from 2005 Legislative Session

Stats. Implemented: ORS 672.555(4)

February 2008: Volume 47, No. 2



NOTICES OF PROPOSED RULEMAKING

Proposed Amendments: 809-030-0025

Last Date for Comment: 2-28-08, Close of Business

Summary: This rule was filed with the Secretary of State’s Office
on March 17, 2006, as a permanent rule. It was received in the Leg-
islative Counsel Office on April 3, 2006. The receipt by the Leg-
islative Counsel Office was outside the 10-day window of time in
which it was to have been submitted to Legislative Counsel. Noti-
fication that this was a late submission to Legislative Counsel was
received in the Board office on December 13, 2007. This rule is being
resubmitted with no changes to the rule that was submitted on March
17, 2006.

SB 80 of the 73rd Legislative Assembly directs the Board to list
in rule the geology coursework required on a university transcript
that accompanies an application packet. Some applicants have a geol-
ogy degree, but the geology coursework falls short of the 45 hour
threshold required of any applicant that has not completed a degree.
SB 80 allows the Board to establish in rule what coursework should
be found on an official university transcript with a degree posted.
Rules Coordinator: Susanna Knight
Address: 1193 Royvonne Avenue SE, #24, Salem, OR 97302
Telephone: (503) 566-2837

Board of Massage Therapists
Chapter 334

Rule Caption: Amend written exam requirements.
Date: Time: Location:
2-15-08 9 a.m. OBMT Board Rm.

748 Hawthorne Ave. NE

Salem OR 97301
Hearing Officer: Stephanie Manriquez
Stat. Auth.: ORS 183, 687.121 & 687.051
Other Auth.: SB 1127
Stats. Implemented: ORS 183, 687.021 & 687.051
Proposed Amendments: 334-010-0010
Last Date for Comment: 2-15-08, Close of Hearing
Summary: The proposed rule amendment changes the requirements
for written examination effective July 1, 2008. The proposed change
is as follows: Applicants are required to take and pass the MBLEXx
written exam, Oregon practical exam and Oregon jurisprudence
exam. Applicants who passed a written exam previously accepted by
the board prior to July 1, 2008 may submit proof of passing in lieu
of the MBLEX requirement.
Rules Coordinator: Patty Glenn
Address: 748 Hawthorne Avenue NE Salem, OR 97301
Telephone: (503) 365-8657

ecccccccoe

Board of Nursing
Chapter 851
Rule Caption: Standards and Scope of Practice for RNs and LPNs
Updated.
Date: Time: Location:
4-10-08 9 a.m. 17938 SW Upper

Boones Ferry Rd.

Portland, OR 97224
Hearing Officer: James McDonald, Board President
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.010, 678.111, 678.117, 678.150
Proposed Adoptions: 851-045-0030, 851-045-0040, 851-045-
0050, 851-045-0060, 851-045-0070, 851-045-0080, 851-045-0090,
851-045-0100
Proposed Repeals: 851-045-0000, 851-045-0005, 851-045-0010,
851-045-0015, 851-045-0016, 851-045-0020, 851-045-0025
Last Date for Comment: 4-8-08, 5 p.m.
Summary: These rules cover the standards and scope of practice for
the Licensed Practical Nurse and Registered Nurse. The amendments
are part of a periodic review.
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Please Note: This hearing was originally scheduled for February
14,2008 and was published in the January 2008 issue of the Oregon
Bulletin.

Rules Coordinator: KC Cotton

Address: Board of Nursing, 17938 SW Upper Bones Ferry Rd.,
Portland, OR 97224

Telephone: (971) 673-0638

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Clarification of the residency requirements for
offenders released onto Parole and Post-Prison Supervision.

Stat. Auth.: ORS 144.050, 144.098, SB 2 (2007)(codified at 2007
OL Ch. 100), HB 2007 (2007)(codified at 2007 OL Ch. 99)

Stats. Implemented:

Proposed Amendments: 255-070-0003

Last Date for Comment: 2-29-08

Summary: The amendment of this rule is necessary to implement
the policy choices made in SB 2 and HB 207 (2007).

Rules Coordinator: Peggy Barber

Address: Board of Parole & Post-Prison Supervision, 2575 Center
St. NE, Suite 100, Salem, OR 97301-4621

Telephone: (503) 945-0914

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends rule to clarify apparent conflict in Farm
Labor Contractor rules.

Stat. Auth.: ORS 658.407

Stats. Implemented: ORS 658.405-658.503

Proposed Amendments: 8§39-015-0605

Last Date for Comment: 2-25-08

Summary: The proposed rule amendment clarifies under what cir-
cumstances a person will be considered to have violated the provi-
sions of ORS 658.437(2) relating to the duties of persons to whom
workers are provided by a farm labor contractor and when a person
will be considered to have knowingly used the services of an unli-
censed farm or forest labor contractor.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

ecccccccoe

Rule Caption: Clarifies and corrects prevailing wage rate rules.
Stat. Auth.: ORS 651.060(4), 279C

Stats. Implemented: ORS 279C.800-279C.870

Proposed Amendments: 8§39-025-0008, 839-025-0015

Last Date for Comment: 2-25-08

Summary: The proposed rule amendments replace an erroneous ref-
erence to “fiscal year” with “budget period” in OAR 839-025-0008
relating to the period of time a public agency’s list of planned pub-
lic improvements must include, and clarify that pursuant to ORS
279C.836, Public Works Bonds are required to be filled with the
Construction Contractors Board by contractors and subcontractors
on public works projects of $100,000 or more.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (971) 673-0784

Construction Contractors Board
Chapter 812

Rule Caption: Rules Adopted or Amended to Implement 2007
Legislation.
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Date: Time: Location:

2-26-08 11 am. West Salem Roth’s IGA
Santiam Rm.
1130 Wallace Rd.
Salem, OR

Hearing Officer: Tom Skaar

Stat. Auth.: ORS 183.310 to 183.500, 670.310, 701.085, 701.130,
701.150, 701.235, 701.350, 701.355, 701.515, 701.992

Other Auth.: Chapter 114, OR Laws 2007 (HB 2109), Chapter 203
OR Laws 2007 (HB 2309), & Chapter 836, OR Laws 2007 (HB
3242)

Stats. Implemented: ORS 25.270, 25.785, 25.990, 87.093,
279C.590, 279C.800 to 279C.870, 670.600, 701, 701.005, 701.035,
701.055, 701.058, 701.072, 701.075, 701.078, 701.085, 701.100,
701.105, 701.115, 701.125, 701.130, 701.135, 701.150, 701.175,
701.227, 701.350, 701.355, 701.992 & section 4, chapter 114 OR
Laws 2007 (HB 2109), section 2, chapter 203 OR Laws 2007 (HB
2309), sections 3, 4, 6 & 8, chapter 836, OR Laws 2007 (HB 3242)
Proposed Adoptions: 812-003-0131, 812-003-0152, 812-003-
0153, 812-003-0171, 812-003-0221

Proposed Amendments: 812-002-0320, 812-002-0380, 812-003-
0130, 812-003-0140, 812-003-0155, 812-003-0170, 812-003-0175,
812-003-0200, 812-003-0220, 812-003-0230, 812-003-0260, 812-
003-0270, 812-003-0280, 812-003-0290, 812-003-0300, 812-003-
0340, 812-003-0360, 812-003-0420, 812-003-0440, 812-003-0450,
812-004-0600, 812-005-0270, 812-005-0800, 812-007-0040, 812-
008-0030, 812-008-0040

Last Date for Comment: 2-26-08, 11 a.m.

Summary: 812-002-0320, 812-003-0130, 812-003-0150, 812-
003-0152, 812-003-0153, 812-003-0171, 812-003-0221, and 812-
004-0600 are amended to clarify the dates the implementation of the
new license endorsements under HB 3242, sections 3 & 4 (ORS
701.081 & 701.084) become effective and to implement the new
bond and insurance requirements that correspond to the new license
requirements. (ORS 701.081 & 701.084 [HB 3241, sections 3 & 4]
also establishes the separate bond requirements for residential con-
tractors and commercial contractors.)

812-002-0380 is amended to implement ORS 701.073 (HB 2654,
Section 20), which adds products and completed operations to the
description of insurance required of contractors.

812-003-0131 is adopted to implement ORS 701.081 and
701.084 (HB 3242, Sections 3 & 4), creating the license endorse-
ments for residential and commercial contractors.

812-003-0140 is amended to follow the statutes that only allow
extended licenses (4 years) for renewal applicants and not new appli-
cants. Also by eliminating the four-year renewals, the number of
licenses that will have to be converted to the new endorsements is
reduced. Note: ORS 701.081 and 701.084 (HB 3242, Sections 3 &
4), requiring endorsements will be implemented no later than July
1, 2010.

812-003-0155 is amend to implement ORS 701.088(HB 2309,
Section 2), which creates a cash deposit or letter of credit in lieu of
a surety bond for a general or specialty contractor that is a qualify-
ing nonprofit organization engaged in rehabilitating an illegal drug
manufacturing site.

812-003-0170 is amended to clarify the bond amounts required for
the period January 1, 2008 through June 30, 2008 to implement ORS
701.068 (HB 2654, Section 22).

812-003-0175 is amended to incorporate cross references to newly
adopted 812-003-0171 and housekeeping - defines officer as pro-
vided in ORS 701.005(11) (previously 701.005(9)).

812-003-0200 is amended for clarity and to add a cross-reference
to new OAR 812-003-0221.

812-003-0220 is amended to retain the existing insurance
amounts for licenses that continue until endorsed under new law.

812-003-0230 is amended to implement ORS 701.073 (HB 2654,
section 20).

Oregon Bulletin

11

812-003-0260 is amend to implement ORS 701.046 (HB 2654,
Section 24), which requires reporting of unpaid construction debt and
certain criminal convictions and to implement ORS 701.046 (SB 91,
Section 2) that adds the responsible managing individual (RMI) to
persons for which reporting is necessary; and to implement ORS
701.050 (HB 3242, Section 8), key employee requirements and to
correct cross-references.

812-003-0270 is amended to eliminate changes to effective dates
based upon delays; rules rarely applicable and difficult to apply and
to complement statute that only allows issuing new licenses for a
two-year term.

812-003-0280 is amended to change cross references to 812-003-
0260, which sets forth the application requirements for new
licensees; makes application forms for renewal applicants consistent
with forms for new applicants and eliminates the provisions for lim-
ited contractor licenses; superseded by license endorsement require-
ments set forth in ORS 701.081 & 701.084 (HB 3242, sections
3&4).

812-0030-0290 is amended to implement ORS 701.081 & 701.084
(HB 3242, sections 3 & 4).

812-003-0300 is amended to add a cross reference to 812-003-
0290(6).

812-003-0340, 812-003-0360 are amended to clarify language.

812-003-0420 is amended to refer to a newly enacted statutory
provision.

812-003-0440 is amended to implement ORS 701.098 (HB 2654,
Section 28b), which expands persons for whom criminal convictions
may result in license sanctions.

812-003-0450 is amended to implement ORS 701.046 (HB 2654,
Section 24), which limits reporting to last five years; rule duplicates
new statutory language and to eliminate section (7) because it is
duplicative of OAR 812-003-0440.

812-005-0270 is amended to correct an erroneous reference to
another rule.

812-005-0800 is amended to eliminate references to limited con-
tractor and licensed developer and replace with terms used in ORS
701.026.

812-007-0040, 812-008-0030, and 812-008-0040 are amended to
license categories and replace them with terms used in ORS 701.081
and 701.084 (HB 3242, Sections 3 & 4).

Rules Coordinator: Catherine Dixon
Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310
Telephone: (503) 378-4621, ext. 4077
Department of Administrative Services
Chapter 125

Rule Caption: Renumber & amend Surplus Property
Administrative Rules from Division 246 to Division 50 an adopt
one new rule.
Date:
2-19-08

Location:

General Services Bldg.
1225 Ferry St. SE
Salem, OR

Time:
1:30 p.m.

Hearing Officer: Brian King

Stat. Auth.: ORS 283.060, 279A.065, 279A.070

Stats. Implemented: ORS 279A.250, ORS 279A.260, 279A.280
Proposed Adoptions: 125-050-0200

Proposed Ren. & Amends: 125-246-0700 to 125-050-0100, 125-
246-0710 to 125-050-0300, 125-246-0720 to 125-050-0310, 125-
246-0730 to 125-050-0400

Last Date for Comment: 2-21-08, Close of Hearing

Summary: To Amend DAS Surplus Property Rules to reflect cur-
rent business practices and remove old, non-viable practices. To
renumber and place rules where they are easier for customers to find.
Adopt one new rule.

Rules Coordinator: Yvonne Hanna
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Address: 155 Cottage Street NE, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Administrative Services,
Human Resource Services Division
Chapter 105

Rule Caption: Establishes methods of providing veterans and dis-
abled veterans with preference in employment with the State.
Date: Time: Location:
2-15-08 9 a.m. 155 Cottage St. NE
Salem, OR 97301
Hearing Officer: Mark Rassmussen
Stat. Auth.: ORS 240.145(3), 240.240
Stats. Implemented: ORS 408.225, 408.230, 408.235
Proposed Adoptions: 105-040-0015
Last Date for Comment: 2-22-08, 5 p.m.
Summary: Establishes manner in which State of Oregon agencies
provide preference points to qualifying veterans and disabled vet-
erans in scored employment examination processes and establishes
manner in which preference is provided to qualifying veterans and
disabled veterans in un-scored employment examination processes.
Designates methods used by state agencies to provide preference to
veterans and disabled veterans in different selection processes includ-
ing application examinations, interviews and final hiring decision.
Specifies process by which veteran or disabled veteran may request
and receive a written explanation for a decision not to appoint the
veteran or disabled veteran applicant.
Rules Coordinator: Yvonne Hanna
Address: 155 Cottage St. NE U90; Salem, OR 97301
Telephone: (503) 378-2349, ext. 325
Department of Administrative Services,
Oregon Educators Benefit Board
Chapter 111

Rule Caption: Establishes Oregon Educators Benefit Board’s
policy for effective dates for initial employee group phase-in for
eligible Subject Districts.

Date: Time: Location:

2-21-08 8:30-9:30 a.m. 635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

Hearing Officer: Denise Hall

Stat. Auth.: Ch. 7 OL 2007

Stats. Implemented: Sec. 14(2), Ch. 7 OL 2007

Proposed Adoptions: 111-020-0001

Last Date for Comment: 2-29-08

Summary: Establishes Oregon Educators Benefit Board’s policy for
initial group phase-in to the OEBB benefit program.

Rules Coordinator: Rose Mann

Address: Department of Administrative Services, Oregon Educators
Benefit Board, 775 Court St. NE, Salem, OR 97301

Telephone: (503) 378-4606

ecccccccoe

Rule Caption: Establishes Oregon Educators Benefit Board’s
policy for continuation of group medical and dental coverage.

Date: Time: Location:

2-21-08 8:30-9:30 a.m. 635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

Hearing Officer: Denise Hall

Stat. Auth.: Ch. 7, OL 2007

Stats. Implemented: ORS 659A.060-069 & 743.600-602; Sec.
14(a)(B), Ch. 7, OL 2007; Sec. 4(7), Ch. 7, OL 2007

Proposed Adoptions: 111-050-0001, 111-050-0010, 111-050-0015
Last Date for Comment: 2-29-08

Summary: Establishes Oregon Educators Benefit Board’s policy for
continuation of group medical and dental coverage under the Con-
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solidated Omnibus Budget Reconciliation Act (COBRA) and upon
retirement.
Rules Coordinator: Rose Mann
Address: Department of Administrative Services, Oregon Educators
Benefit Board, 775 Court St. NE, Salem, OR 97301
Telephone: (503) 378-4606

Department of Agriculture

Chapter 603

Rule Caption: Identifies weed seeds that are adulterants in wild
bird feed.
Date:
2-25-08

Location:
635 Capitol St NE
Salem, OR 97301

Time:
11:30 a.m.

Hearing Officer: Janet Fults

Stat. Auth.: ORS 633.045

Stats. Implemented: ORS 633.045

Proposed Adoptions: 603-058-0032

Last Date for Comment: 2-29-08

Summary: These rules are established to reflect changes made by
the 2007 Legislative Assembly through HB 2289 to make viable nox-
ious weed seeds an adulterant in wild bird feeds. Adopts by reference
the Prohibited and restricted noxious weed lists in OAR 603-056-
0205. Provides limited enforcement in 2008 if the product is regis-
tered with the Department.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Adds two weeds to weed quarantine, modifies
restrictions on English ivy, Butterfly bush and Scotch broom.
Stat. Auth.: ORS 561.020, 561.190, 561.510, 570.305

Stats. Implemented: ORS 570.405

Proposed Amendments: 603-052-1200

Last Date for Comment: 2-5-08

Summary: The proposed amendment to the noxious weed quaran-
tine (603-052-1200) would update the list of prohibited plants. Two
new weeds, parrots feather (Myrophyllum aquaticum) and perenni-
al peavine (Lathyrus latifolius) would be added to the list. restrictions
would be added for English Ivy (Hedera helix/hibernica) and But-
terflybush (Buddleia davidii/varabilia). These changes would bring
the noxious weed quarantine in line with the State Noxious Weed List
maintained by the State Weed Board.

This rule has already been filed and appeared in the December 1,
2007 Oregon Bulletin. Due to a request to extend the public comment
period by an interested party, we are extending the public comment
time by three weeks.

Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583
Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Clarifies the requirements for reciprocal electrical
and plumbing licensing.
Date: Time:
5-20-08 9:30 a.m.

Location:

1535 Edgewater St. NW
Salem, Oregon

Hearing Officer: Aeron Teverbaugh

Stat. Auth.: ORS 455.117

Stats. Implemented: ORS 455.117 & 670.380

Proposed Adoptions: 918-030-0045

Proposed Amendments: Rules in 918-030, 918-282, 918-695
Last Date for Comment: 5-20-08, 5 p.m.
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Summary: This proposed rule clarifies the qualifying criteria for
persons applying for reciprocal electrical or plumbing licensing.
Rules Coordinator: Nicole Jantz
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97309
Telephone: (503) 378-4130

Department of Environmental Quality

Chapter 340

Rule Caption: This rulemaking increases water quality permit fees
and establishes a surcharge on certain municipalities.

Date: Time: Location:

2-19-08 6 p.m. DEQ 1102 Lincoln St.

Suite 210

Eugene, OR

Community Justice Center

101 W Main St., Suite 101
Medford, OR

DEQ 2020 SW 4th Ave.

Rm. A-B, 4th Flr.

Portland, OR

City Hall--Community Rm.

(back entrance)

501 SW Emigrant Ave.

Pendleton, OR

Health & Human Services

1300 NW Wall St., Suite 101
Bend, OR

Hearing Officer: Melissa Aerne, DEQ

Stat. Auth.: ORS 468.020, 468.065 & 468B.035

Other Auth.: 2007 OL Ch. 696 (SB 737)

Stats. Implemented: ORS 468.065 & 468B.051, Ch. 696 OL 2007
(SB 737)

Proposed Amendments: 340-045-0075

Last Date for Comment: 3-3-08, 5 p.m.

Summary: This proposal to revise the Oregon Administrative Rules
contains three seperate water quality permit fee increases and a sur-
charge. DEQ proposes to increases fees for all National Pollution
Discharge Elimination System (NPDES) and Water Pollution Con-
trol Facility (WPCF) permits by 3% to address increased water qual-
ity permit program positions approved by the 2007 Legislature. Suc-
tion dredge permits covered by General Permit 700-PM and
WPCF-Onsite permits are not included in the increase. DEQ pro-
poses to increase NPDES storm water permit fees by 82% to support
14 new storm water program positions, approved by the 2007
Legislature.

DEQ proposes to implement a surcharge on 47 municipalities with
52 wastewater treatment plant permits that have an average dry
weather design flow capacity of one million gallons per day or more.
The surcharge will support two limited-duration positions to perform
work as outlined in Senate Bill 737. Senate Bill 737 requires DEQ
to create a list of priority persistent bioaccumalative toxics that have
a documented effect on human health, wildlife and aquatic life.

To submit comments or request additional information, please
contact Melissa Aerne at the Department for Environmental Quali-
ty (DEQ) at wqfeerule @deq.state.or.us, at (503) 229-5656; toll free
in Oregon at 800-452-4011, ext. 5656; by fax (503) 229-6037, or visit
DEQ’s website at http://www.deq.state.or.us/news/public notices/
PN.asp
Rules Coordinator: Larry McAllister
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

ecccccccoe

2-20-08 6 p.m.

2-21-08 6 p.m.

2-27-08 6 p.m.

2-28-08 6 p.m.

Rule Caption: Amend solid waste composting facility rules and
adopt new National Pollutant Discharge Elimination System
(NPDES) Stormwater General Permit No. 1200-CP for composting
facilities. Clarify financial assurance requirements for solid waste
disposal facilities and public notice requirements for renewal of sev-
eral solid waste permits.
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Date: Time: Location:

2-19-08 6 p.m. 1820 Roosevelt St., Bldg. 2
Eugene, OR

2-19-08 6 p.m. 520 NW Wall St., Rm. 314
Bend, OR

2-19-08 6 p.m. 811 SW 6th Ave, 10th Flr.
EQC Rm. B
Portland, OR

2-20-08 6 p.m. 2411 NW Cardan Ave.
Rm. 220
Pendleton, OR

2-21-08 6 p.m. 1101 W Main St. Suite 101
Medford, OR

Hearing Officer: Julie Berndt, Bruce Lumper, Kathy Kiwala,

Audrey Eldridge

Stat. Auth.: ORS 459.045, 459.235, 459.236, 459A.025, 459A.110,
459A.115, 468.020, 468B.020, 468B.035

Stats. Implemented: ORS 459.005, 459.015, 459.045, 459.205,
459.215, 459.225, 459.235, 459.236, 459.245, 459.248, 459.272,
459.273, 459A.025, 459A.110, 459A.115, 468.065, 468B.015,
468B.035, 468B.050

Proposed Adoptions: 340-096-0023, 340-096-0026, 340-096-
0027, 340-096-0029

Proposed Amendments: 340-045-0033, 340-093-0030, 340-093-
0050, 340-093-0070, 340-093-0080, 340-093-0100, 340-093-0105,
340-093-0130, 340-093-0140, 340-093-0150, 340-096-0001, 340-
096-0010, 340-096-0020, 340-096-0050, 340-097-0110, 340-097-
0120

Proposed Repeals: 340-096-0024

Proposed Ren. & Amends: 340-096-0028 to 340-096-0025

Last Date for Comment: 2-29-08, 5 p.m.

Summary: The proposed rules eliminate several categories of solid
waste composting facility permits and adjust permit exemptions for
agricultural and certain small composting operations; provide greater
specificity to composting facility design features for stormwater and
leachate control; adopt a new water quality NPDES Stormwater Gen-
eral Permit designed specifically for composting facilities; clarify the
agricultural application exemption in the definition of solid waste;
clarify financial assurance requirements for solid waste disposal
facilities and public notice requirements for renewal of several solid
waste permits.

To submit comments or request additional information, please
contact Pat Vernon at the Department of Environmental Quality
(DEQ), 811 SW 6th Avenue, Portland, Oregon 97241, toll free in
Oregon at 800-452-4100 or 503-229-5720, or at vernon.pat@
deq.state.or.us, or by fax 503-229-6977 or visit DEQ’s website
http://www.deq. state.or.us/news/publicnotices/pn.asp
Rules Coordinator: Larry McAllister
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

ecccccccoe

Rule Caption: This proposal increases WPCF Onsite Fees by 3%
and 5% and the Onsite application surcharge by $20 and makes
minor housekeeping changes.
Date: Time:
2-19-08 6 p.m.

Location:

Community Justice Center
1101 Main St., Suite 101
Medford, OR

DEQ Bend Office,
Conference Rm.

300 SE Reed Market Rd.
Bend, OR

City Hall--Community Rm.
(Back Entrance)

501 SW Emigrant Ave.
Pendleton, OR

DEQ, 1102 Lincoln St.
Suite 210

Eugene, OR

2-20-08 6 p.m.

2-21-08

6 p.m.

2-26-08 6 p.m.
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2-27-08 6 p.m. DEQ, 10th FIr, EQC-A

811 SW 6th Ave

Portland, OR

Hearing Officer: Dan Wiltze, DEQ

Stat. Auth.: ORS 468.020, 468.065, 454.745, 454.755

Stats. Implemented: ORS 454.605 to 454.755, 468.065, 468B.035,
468B.051.

Proposed Amendments: 340-071-0140, 340-071-0220

Last Date for Comment: 3-3-08, 5 p.m.

Summary: The Onsite System Fee Increase rulemaking proposes
two separate water quality permit fee increases, a surcharge, and two
housekeeping changes in Division 71.

The DEQ water quality permit program needs a 3% fee revenue
increase to help cover anticipated increased salary and benefit costs
and a 5% increase to support 2.5 new positions in the water quality
program. This rulemaking will increase Water Pollution Control
Facility Onsite permit fees by 3% and 5% to cover a portion of these
costs in the water quality program. Other water quality permit fees
in division 045 are being increased under a separate rulemaking.

Since 2001, the onsite program has been reduced by 4.60 FTE.
This reduction in FTE has resulted in a decline in DEQ’s services
such as conducting program reviews of the contract county programs.
DEQ is proposing a $20 surcharge increase to allow DEQ to add 3.0
FTE in order to conduct regularly scheduled program reviews of con-
tract county programs and ensure consistent implementation of the
onsite program across the state.

DEQ proposes to change the structure of the fee schedule from
outline format to table format. The fees will be presented in Tables
9A to 9F. The proposed changes to the structure of the fee schedule
will make it easier for the regulated community to determine what
fee is required for their application.

DEQ proposes to strike the words “or Structure” from section 11
of Table 1 of Division 71. Structure is not defined in Division 71 but
is defined by Oregon Building Codes Department as that which is
built or constructed. Striking the words “or Structure” is needed to
clarify the intent of the rule and give appropriate flexibility to our
agents in the field in regards to onsite system setbacks from certain
structures.

To submit comments or request additional information, please
contact Zach Loboy at loboy.zach@deq.state.or.us , at (541) 687-
7425; toll free in Oregon at 800-844-8467 ext. 7425; by fax (541)
686-7551, or visit DEQ’s website at http://www.deq.state.or.us/news/
publicnotices/PN.asp
Rules Coordinator: Larry McAllister
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
2-22-08 11 a.m. Rm. 254, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 147.425, 409.185, 418.005, 418.015,
418.747, 418.785, 419B.005 - 419B.050, 2007 Or. Laws ch. 674,
2007 Or. Laws ch. 781

Proposed Amendments: 413-015-0100, 413-015-0110, 413-015-
0115, 413-015-0205, 413-015-0415, 413-015-0420

Last Date for Comment: 2-27-08

Summary: OAR 413-015-0100 about the processes and timeline for
screening reports of alleged child abuse or neglect is being amend-
ed to clarify that the rules in OAR chapter 407 division 045 contain
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the processes and time lines for completion of response to reports of
alleged child abuse or neglect in Children’s Care Providers.

OAR 413-015-0110 about the subject matter of the rules in OAR
chapter 413 division 015 is being amended to reference new rules
OAR 413-015-0520 to 413-015-0565 for Day Care Investigations.

OAR 413-015-0115 which defines terms used in OAR chapter
413, division 015 about child protective services (CPS) is being
amended to add definitions for the terms Children’s Care Provider,
Day Care Facility, designated medical professional, OIT (Office of
Investigations and Training), private child-caring agency, reasonable
suspicion, and suspicious physical injury. This rule is also being
amended to update statutory references. This rule is also being
amended to implement HB 3328 (2007 Or. Laws ch. 674) and HB
3113 (2007 Or. Laws ch. 781).

OAR 413-015-0205 about Child Protective Services (CPS) screen-
ing activities is being amended to provide direction to CPS screen-
ers for transferring child abuse and neglect reports to OIT for child
abuse investigative response. This rule is also being amended to
clarify the screening activities that must be completed. This rule is
also being amended to clarify information the screener must gather
from a reporter to determine the Department’s response and how to
handle historical cases with the disposition of “unable to locate.” This
rule is also being amended to replace old terminology with new
terminology, add cross-references to other rules and laws and follow
standard formatting. This rule is also being amended to implement
HB 3328 (2007 Or. Laws ch. 674) and HB 3113 (2007 Or. Laws ch.
781).

OAR 413-015-0415 about Child Protective Services (CPS) assess-
ment activities and OAR 413-015-0420 about the initial contact the
CPS worker must make are being amended to implement the provi-
sions of HB 3328 (2007 Or. Laws ch. 674) and HB 3113 (2007 Or.
Laws ch. 781), by specifying that the Department and the law
enforcement agency must assure that suspicious physical injuries in
which there is a reasonable suspicion of abuse are evaluated by a
designated medical professional or available physician within 48
hours; requiring CPS workers photographing suspicious physical
injuries to send those photographs to a designated medical profes-
sional within 72 hours; requiring that all photographs be filed in the
case record and labeled with identifying information within 48 hours
or the next business day, whichever occurs later; requiring the
Department to make photographs of suspicious physical injuries
available to multi-disciplinary team (MDT) members if the case is
staffed by the MDT; clarifying that photographs of the anal or gen-
ital region may be taken only by medical personnel; and stating that
the CPS worker must facilitate an assessment by a medical profes-
sional if the alleged child abuse or neglect involves injury to the anal
or genital region. OAR 413-015-0415 and OAR 413-015-0420 are
also being amended to assist the Department in transferring the inves-
tigation of child abuse and neglect in a subset of Licensed Child Car-
ing Agencies that will be referred to as Children’s Care Providers
from the CPS/CAF Program to the OIT in the Director’s office. The
investigation of child abuse and neglect in these mental health ther-
apeutic settings requires a specialized skill set that can be offered by
OIT. These rules are also being amended to replace old terminolo-
gy with new terminology, add cross-references to other rules and
laws and follow standard formatting.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
2-22-08 9 a.m. Rm. 254, 500 Summer St. NE
Salem, OR
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Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.280 & 418.285

Proposed Amendments: 413-120-0060

Last Date for Comment: 2-27-08

Summary: OAR 413-120-0060 about the process for reviewing an
adoption committee’s decision is being amended to make permanent
a temporary rule amendment adopted on December 12, 2007 and
allow the Assistant Director of the Children, Adults and Families
Division of the Department of Human Services, if the deadline for
judicial review has not expired, to withdraw and reconsider the adop-
tion committee’s decision on adoption placement for a child who is
in the permanent custody of the Department or a legal risk adoptive
placement.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
2-22-08 10 a.m. Rm. 254, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005 & 418.340

Stats. Implemented: ORS 418.330-418.340

Proposed Amendments: 413-130-0000, 413-130-0005, 413-130-
0010, 413-130-0020, 413-130-0030, 413-130-0040, 413-130-0050,
413-130-0060, 413-130-0070, 413-130-0075, 413-130-0080, 413-
130-0090, 413-130-0100, 413-130-0110, 413-130-0115, 413-130-
0120, 413-130-0125, 413-130-0130

Last Date for Comment: 2-27-08

Summary: OAR 413-130-0000 through 413-130-0130 about the eli-
gibility criteria for the Adoption Assistance program are being
amended to make changes to the eligibility criteria and enable chil-
dren adopted through Tribes with IV-E eligibility to be eligible to
receive Adoption Assistance. These rules are also being amended to
clarify key terms, replace old terminology with new terminology,
add cross-references to other rules and laws, and follow standard
formatting.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 550 Summer St. NE, E-
48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance,
medical assistance or food stamp clients.

Date: Time: Location:
2-21-08 10 a.m. Rm. 255, 500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 410.070, 411.060, 411.070, 411.117,
411.660, 411.700, 411.730, 411.795, 411.806, 411.816, 411.892,
414.042, 414.105, 414.106, 418.040, 418.100

Other Auth.: 7 USC 2014(d)(18); 7 USC 2014(g)(2)(B)(v); 42 USC
405(j)(4); 42 USC 1396d(p) (Section 1905(p) of the Social Securi-
ty Act); 42 USC 1396p; 42 USC 13961-6 (Section 1925 of the Social
Security Act); 42 USC 3020a(b); Deficit Reduction Act of 2005
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(DRA); Public Law 103-296; 7 CFR 273.8(c)(1); 7 CFR 273.9(b)
(2)(ii); 20 CFR 416.1123(b)(3); 42 CFR 435.115; 45 CFR 260; 45
CFR 260.52; 45 CFR 261

Stats. Implemented: ORS 410.070, 411.060, 411.070, 411.095,
411.117, 411.620, 411.630, 411.635, 411.650, 411.660, 411.700,
411.708, 411.730, 411.795, 411.816, 411.892, 412.600, 413.200,
414.042, 414.047, 414.055, 414.105, 416.310, 416.340, 418.040,
418.045, 418.100, 418.125, 2007 Or. Laws Ch. 288

Proposed Amendments: 461-001-0000, 461-025-0310, 461-025-
0350, 461-115-0610, 461-115-0705, 461-125-0310, 461-135-0832,
461-135-0835, 461-135-0910, 461-135-1175, 461-140-0040, 461-
145-0120, 461-145-0370, 461-145-0470, 461-145-0490, 461-145-
0500, 461-145-0505, 461-145-0520, 461-145-0530, 461-145-0550,
461-145-0585, 461-145-0910, 461-155-0290, 461-155-0291, 461-
155-0295, 461-160-0030, 461-175-0050, 461-175-0200, 461-175-
0340, 461-190-0426, 461-195-0521

Proposed Repeals: 461-145-0450

Proposed Ren. & Amends: 461-006-0452 to 461-135-0833

Last Date for Comment: 2-26-08

Summary: OAR 461-001-0000 about definitions for terms used in
OAR chapter 461 is being amended to change the definition of shel-
ter-in-kind to include shelter provided by an agency or person out-
side of the financial group and to clarify what constitutes shelter-in-
kind. Previously, shelter-in-kind only included shelter provided by
an agency or person outside of the household group. Additionally, the
rule is being amended for the Oregon Supplemental Income Program
(OSIP), Oregon Supplemental Income Program Medical (OSIPM),
and Qualified Medicare Beneficiary (QMB) program to remove cer-
tain types of shelter and situations where no shelter is being provided
from the definition of shelter-in-kind. For OSIP, OSIPM, and QMB,
shelter in-kind does not automatically apply in all situations where
there are no shelter costs.

OAR 461-006-0452 about the treatment of burial expenses in the
Department’s Estates Administration Unit is being amended and
renumbered as 461-135-0833 to increase the allowance for the aver-
age cost of a plain and decent funeral to $3,500 for those recipients
of public assistance who die on or after, April 1, 2008. In addition,
those funeral items not considered professional services or mer-
chandise are being clarified. This rule is being renumbered to 461-
135-0833 because currently it is the only rule in OAR chapter 461,
division 006 and it is being renumbered to be adjacent to the Depart-
ment’s other rules used in its estate recovery process.

OAR 461-025-0310 about requests for hearings in public assis-
tance, medical, and food stamp programs is being amended to clar-
ify that individuals have a right to a contested case hearing when the
Department has issued a notice to an employer participating in the
JOBS program seeking repayment under ORS 411.892. This rule is
also being amended to clarify the circumstances when a client is enti-
tled to a hearing when the Department has not acted on a request or
application for public assistance.

OAR 461-025-0350 about withdrawals of hearing requests is
being amended to make permanent a temporary rule adopted on Jan-
uary 1, 2008, implement HB 2423 (2007 Or. Laws, ch. 288) and
adjust the process that applies to a client withdrawal from contest-
ed case. This amendment specifies when an individual may withdraw
arequest for hearing, the actions taken after a withdrawal occurs, and
how an individual may cancel a withdrawal of a request for hearing.

OAR 461-115-0610 about verification is being amended to make
updates to terminology and language and to align with current pol-
icy and practice related to domestic violence verification. Program
intent and practice does not require verification of the occurrence of
domestic violence in any program.

OAR 461-115-0705 about required verification in the Depart-
ment’s Breast and Cervical Cancer Medical program (BCCM), Med-
ical Assistance Assumed (MAA), Medical Assistance to Families
(MAF), Extended Medical Assistance (EXT), Oregon Health Plan
(OHP) and Medical Coverage for Children in Substitute or Adoptive
Care (SAC) programs is being amended to make the rule consistent
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with the Department’s policy and practice by removing EXT from
the programs that require individuals to provide documentation of
citizenship/identity. The Department’s policy is that clients who are
transitioning from the MAA or MAF program to EXT do not require
a full medical redetermination so are not required to provide docu-
mentation of citizenship/identity.

OAR 461-125-0310 about the basis of need in the OSIP (Oregon
Supplemental Income Program) and OSIPM (OSIP Medical) pro-
grams is being amended to clarify that the blindness, old age, or dis-
ability basis of need applies to OSIPM (as well as to OSIP) and that
children are not eligible for the $1.70 SIP payment. This rule is also
being amended to remove old terminology and replace it with new
terms. In addition, this rule is being amended to add cross-references
to other rules and laws.

OAR 461-135-0832 about definitions used in the Department’s
Estate Administration rules is being amended to clarify key terms
used in the Department’s estate administration process. This
amendment adds definitions for “blind child”, “child under age 21~
and “date of request”. This rule is also being amended to change the
definition of “estate” to include an inter-spousal transfer of assets for
public assistance recipients who die on or after April 1, 2008. This
rule is also being amended to change the definition of “living trust”
to include an irrevocable trust. This rule is also being amended to
replace old terminology with new terminology, add cross-references
to other rules and laws, and follow standard formatting.

OAR 461-135-0835 about claims against the estates of recipients
of public assistance is being amended to identify new recovery claim
criteria for recipients who die on, or after, April 1, 2008. This rule
is being amended to make an inter-spousal transfer of assets subject
to estate recovery if such transfer(s) occurs no earlier than 60 months
prior to the first date of request for assistance. This rule is also being
amended to clarify that any assistance payments, made at any age,
are recoverable if they are payments made under the General Assis-
tance provisions of ORS Chapter 411, or categorized as GA. This
rule is also being amended to replace old terminology with new ter-
minology, add cross-references to other rules and laws, and follow
standard formatting.

OAR 461-135-0910 about the eligibility for the Department’s pub-
lic assistance, medical, and food stamp programs of refugees in the
Unaccompanied Minors Program is being amended to clarify the pro-
grams for which such refugees are not eligible. Currently, the rule
states that such individuals are not eligible for any cash assistance
program. This rule is being amended to specify that such individu-
als are not eligible for the Refugee Assistance (REF) and Refugee
Assistance Medical (REFM) programs. This rule is being amended
to make it consistent with Department practice.

OAR 461-135-1175 about the Senior Farm Direct Nutrition Pro-
gram (SFDNP) is being amended to clarify that the Department uses
countable income to determine eligibility for the Senior Farm Direct
Nutrition Program and that the Department may not issue more than
one voucher per case per year. This rule is also being amended to
replace old terminology with new terminology, add cross-references
to other rules and laws, and follow standard formatting.

OAR 461-140-0040 about determining the availability of income
in the public assistance, medical, and food stamp programs is being
amended to specify that expenses incurred to secure a payment, such
as Workers Compensation or damages from an accident, are not
countable. This rule is also being amended to clarify that not only
earned income but also unearned income that is diverted at the
request of the individual who owns it is considered available income.
This rule is also being amended to cross-reference to OAR 461-150-
0020 for purposes of clarity. In addition, OAR 461-140-0040 is being
amended to clarify that for all programs, when a client receives
money that is intended and used for the care of someone that does
not live with the client, the money used for the care of the person not
living with the client does not count as income to the client. This rule
is also being amended to clarify that income is not considered avail-
able in the Medical Assistance Assumed (MAA), Refugee Assistance

Oregon Bulletin

16

(REF), Refugee Assistance Medical, (REFM), and Temporary Aid
for Needy Families (TANF) programs when the income is controlled
by the client’s abuser, if the client is a victim of domestic violence,
the client’s abuser controls the income, and the abuser is not in the
client’s filing group.

OAR 461-145-0120 regarding the definition of earned income for
the public assistance, medical, and food stamp programs is being
amended to clarify that earned income includes representative payee
fees.

OAR 461-145-0370 about the treatment of income from the Older
Americans Act in public assistance, medical, and food stamp pro-
grams is being amended to clarify the treatment of income that is not
a wage or a salary under Title V of the Older Americans Act of 1965
by specifying that payments to an individual 55 years of age and
older under Title V of the Older Americans Act of 1965 that are not
a wage or salary are excluded for all programs.

OAR 461-145-0450 about the treatment of representative payee
fee payments in the public assistance, medical, and food stamp pro-
grams is being repealed. Section (1) is being incorporated into OAR
461-145-0120 and section (2) is being deleted because representa-
tive payee fees are never unidentifiable and are not intended for more
than one beneficiary.

OAR 461-145-0470 about the treatment of shelter-in-kind
income in the Department’s public assistance, medical, and food
stamp programs is being amended to change the treatment of shel-
ter-in-kind for the Oregon Supplemental Income Program (OSIP),
Oregon Supplemental Income Program Medical (OSIPM) and Qual-
ified Medicare Beneficiary (QMB) programs and to clarify current
policy regarding the treatment of shelter-in-kind in these programs.
Previously the rule required that in all situations where a client had
no shelter costs the shelter-in-kind standard for total shelter applied.
This rule is being amended to specify that shelter-in-kind does not
apply to all situations where the client has no shelter costs. If the shel-
ter is provided by certain nonprofit organizations or in situations
where the shelter does not have any market value, the shelter is not
considered shelter-in-kind. Shelter-in-kind standards only apply in
situations where the client’s shelter is considered shelter-in-kind as
that term is defined in OAR 461-001-0000. This rule is also being
amended to replace old terminology with new terminology, add
cross-references to other rules and laws, and follow standard for-
matting.

OAR 461-145-0490 about the treatment of Social Security bene-
fits in public assistance, medical, and food stamp programs is being
amended to be consistent with federal requirements in 42 USC
405(j)(4) and Public Law 103-296. Previously, representative payee
fees were excluded from countable Social Security income. This
amendment makes representative payee fees countable as unearned
income.

OAR 461-145-0500 is being amended to remove language that
indicates that money remaining from Social Security death benefits
after the payment of burial costs can be considered “periodic income”
and to correct current language. The rule will add a cross-reference
to OAR 461-140-0120 about treatment of lump sum income.

OAR 461-145-0505 about the treatment of spousal support in pub-
lic assistance, medical, and food stamp programs is being amended
to clarify how spousal support is treated. This rule is also being
amended to replace old terminology with new terminology, add
cross-references to other rules and laws, and follow standard for-
matting.

OAR 461-145-0520 about the treatment of stocks, bonds, and
other securities in the pubic assistance, medical, and food stamp pro-
grams is being amended to clarify what is counted as a resource for
stocks, bonds, and other securities. This rule is also being amended
to remove a reference to hardship waivers for savings bonds, and
adds a cross reference to OAR 461-145-0108 for types of resources
not covered in section (1) of this rule. This rule is also being amend-
ed to replace old terminology with new terminology, add cross-
references to other rules and laws, and follow standard formatting.
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OAR 461-145-0530 about the treatment of tax refunds in the
Department’s public assistance, medical, and food stamp programs
is being amended to state that any income tax refunds are counted
as a resource and to update statutory references.

OAR 461-145-0550 about the treatment of unemployment com-
pensation benefits in the Department’s public assistance, medical,
and food stamp programs is being amended to clarify the treatment
of unemployment compensation benefits by removing a reference to
monthly unemployment compensation benefits, adding a reference
to disaster unemployment benefits, and adding a cross reference to
the disaster assistance rule (OAR 461-145-0100). The amended rule
also clarifies that retroactive payments are counted as periodic or
lump sum income. This rule is also being amended to replace old ter-
minology with new terminology, add cross-references to other rules
and laws, and follow standard formatting.

OAR 461-145-0585 about the treatment of vocational rehabilita-
tion payments in the Department’s public assistance, medical, and
food stamp programs is being amended to clarify the treatment of
vocational rehabilitation payments. The treatment of vocational reha-
bilitation payments is being clarified by specifying that education-
al income that is not a training allowance or stipend is treated as pro-
vided in OAR 461-145-0150. The treatment of vocational
rehabilitation payments is also being clarified by specifying that ben-
efits from the United States Veterans Administration are treated as
provided in OAR 461-145-0580. This rule is also being amended to
replace old terminology with new terminology, add cross-references
to other rules and laws, and follow standard formatting.

OAR 461-145-0910 about the definition and treatment of self-
employment income in public assistance, medical, and food stamp
programs is being amended to revise the policy on identifying self-
employment by removing one criterion from a list of six, changing
the criteria from meeting five out of a list of six criteria to meeting
four out of a list of five criteria. The Department is also amending
this rule by adding independent contractor status to the criteria for
determining self-employment, and clarifying that the amount of
countable income considered available is gross receipts and sales
before costs. The Department is eliminating the criterion “contracts
for a site or works out of another’s business location.” This rule is
also being amended to replace old terminology with new terminol-
ogy, add cross-references to other rules and laws, and follow stan-
dard formatting.

OAR 461-155-0290, 461-155-0291, and 461-155-0295 about the
income standards for the QMB-BAS, QMB-DW, and QMB-SMB
programs (Qualified Medicare Beneficiaries - Basic, Disabled Work-
er, Special Medicare Beneficiaries) are being amended to base their
income standards on the 2008 Federal Poverty Level. Currently,
these rules are based on the 2007 Federal Poverty Level. These
amendments will make permanent temporary rule changes planned
to be adopted by March 1, 2008.

OAR 461-160-0030 about the treatment of costs in the Depart-
ment’s public assistance, medical, and food stamp programs is being
amended to comply with federal guidance on the use of medical costs
in the determination of an individual’s liability as stated in the State
Medicaid Manual 3701.3, published by United States Department of
Health and Human Services, Centers for Medicare and Medicaid Ser-
vices. This rule is being amended to clarify how medical expenses
are used to calculate the long-term care liability by adding a section
that provides how to determine the medical deduction in the Oregon
Supplemental Income Program (OSIP) and Oregon Supplemental
Income Program Medical (OSIPM) programs. This rule is being
amended to codify current practice that has not previously been cod-
ified in an administrative rule.

OAR 461-175-0050 about the notice period used to determine the
effective date for taking action when the Department sends a deci-
sion notice is being amended to remove a cross-reference to the com-
putation method in the rules for the Office of Administrative Hear-
ings.
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OAR 461-175-0200 about the types of decision notices that are
required in certain circumstances is being amended to implement HB
2423, 2007 Or. Laws, Ch. 288, and restate the Department’s policy
about amending a decision notice, when a decision notice becomes
void, and when no decision notice is needed. This amendment will
make permanent a temporary rule amendment from January 1, 2008.
This rule is also being amended to replace old terminology with new
terminology, add cross-references to other rules and laws, and fol-
low standard formatting.

OAR 461-175-0340 about the type of decision notice that is
required when an individual makes a voluntary decision to withdraw
the individual’s application or make a voluntary withdrawal or reduc-
tion in benefit amount is being amended to implement HB 2423,
2007 Or. Laws Ch. 288, make permanent a temporary rule amend-
ed January 1, 2008, and clarify Department policy when an indi-
vidual notifies the Department that the individual wishes to withdraw
his or her application for benefits or wishes to reduce or to no longer
receive benefits. This amendment specifies that the Department
sends a basic decision notice when a client withdraws a request for
benefits. This amendment also states that to voluntarily reduce or
close benefits, the individual completes a voluntary agreement. This
amendment also specifies that the voluntary agreement is a final
order, and states the grounds and time limits to set aside the agree-
ment.

OAR 461-190-0426 is being amended to include in rule the
requirements that JOBS Plus employers must comply with to be eli-
gible to receive JOBS Plus payments from the Department. This rule
is also being amended to remove old terminology and replace it with
new terms.

OAR 461-195-0521 about calculating an overpayment in the
Department’s public assistance, medical, and food stamp programs
is being amended to remove a reference to the Department’s spend
down program, which has been eliminated.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

OAR 461-001-0000 and 461-025-0310 have separate pending
changes that were filed for public comment on December 14, 2007
(http://arcweb.sos.state.or.us/rules/0108_Bulletin/0108_rule
making_bulletin.html). Those changes remain pending in addition to
the changes described in this notice.

Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301
Telephone: (503) 945-6067
Department of Human Services,
Children, Adults and Families Division:
Vocational Rehabilitation Services
Chapter 582

Rule Caption: Changes to Rules and Procedures Needed to
Address Requirements of House Bill 2633, Ch. 209.

Date: Time: Location:

2-22-08 8 am.—11 am. Dept. of Human Services

500 Summer St., Rm. 137 c-d
Salem, OR

Multnomah Public Library
Midland Branch

805 SE 122 Ave

Portland, OR

McKenzie Center

2885 Chad Dr., Rm. 2

Eugene, OR

Hearing Officer: Ron Barcikowski

Stat. Auth.: ORS 344.530

Stats. Implemented: ORS 344.511

Proposed Amendments: 582-001-0010, 582-070-0020, 582-080-
0020

Last Date for Comment: 2-29-08

2-26-08 10 am.—12 p.m.

2-28-08 8 am.—12 p.m.
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Summary: Recently enacted House Bill 2633 creates definitions for
“vocational training” and “vocational rehabilitation training” and
limits the schools and programs to which the Department of Human
Services (DHS) may refer individuals for “vocational training” to the
following:

* A school that has accreditation recognized by the United States
Department of Education;

* A school that has accreditation by the Oregon Student Assistance
Commission through the Office of Degree Authorization to offer and
confer degrees in Oregon;

* A Community College;

e A state institution of higher education within the Oregon
University System;

* The Oregon Health Sciences University;

e A career school licensed under ORS 345.010 to 345.450;

* An apprenticeship program that is registered with the State
Apprenticeship and training Council (ORS 344.511(2)).

This rule would create definitions for “vocational training” and
“vocational rehabilitation training” in conformance with the require-
ments of House Bill 2633 and would limit the school to which Office
of Vocational Rehabilitation Services” can refer clients for “voca-
tional training” to those specified in House Bill 2633 (see above for
the listing).

Rules Coordinator: Ron Barcikowski

Address: Department of Human Services, Children, Adults and
Families Division: Vocational Rehabilitation Services, S00 Summer
St. NE, E-87, Salem, OR 97301

Telephone: (503) 945-6734

ecccccccoe

Department of Human Services,

Public Health Division
Chapter 333
Rule Caption: Emergency Contraception.
Date: Time: Location:
2-22-08 1 p.m. Portland State Office Bldg. 1-D

800 Oregon St. NE

Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 441.055
Stats. Implemented: ORS 183.745, 441.055, HB 2700 (Ch. 182,
2007 OL)
Proposed Adoptions: 333-520-0073
Last Date for Comment: 2-25-08, 5 p.m.
Summary: The Oregon Department of Human Services, Public
Health Division is proposing to adopt OAR 333-520-0073 in accor-
dance with House Bill 2700 (Ch, 182, 2007 OL), to require general
hospitals to provide female assault victims medically factual infor-
mation about, and the option for emergency contraception. The
Department shall respond to complaints of violations and may
impose penalties for non-compliance.
Rules Coordinator: Judy Murdza
Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-0561

ecccccccos

Rule Caption: Registration of Organ Procurement Organizations.

Date: Time: Location:
2-29-08 1 p.m. Portland State Office Bldg.
Rm. 1-C

800 Oregon St. NE
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 441.015
Stats. Implemented: ORS 183.745, 441.015, SB 341 (Ch, 334, 2007
OL)
Proposed Adoptions: 333-080-0040, 333-080-0050
Proposed Amendments: 333-520-0110
Last Date for Comment: 3-3-08, 5 p.m.
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Summary: The Oregon Department of human Services, Public
Health Division is proposing to adopt rules in accordance with Sen-
ate Bill 341 (Ch. 334, 2007 OL), effective July 1, 2008, to register
organ procurement organizations, tissue banks and eye banks, and
to impose civil penalties for non-compliance.
Rules Coordinator: Judy Murdza
Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-0561
Rule Caption: Immunization ALERT lifetime expansion, approved
school computer records, phase-in changes.
Date: Time: Location:
2-26-08 2:30 p.m. Portland State Office Bldg.
800 NE Oregon St., Rm. 1-E
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 432.119, 433.004, 433.094, 433.096, 433.098,
433.100, 433.273, 433.282 & 433.283; Ch. 445, HB 2185 (OL 2007),
Ch. 433, HB 2188 (OL 2007)
Stats. Implemented: ORS 433.001, 433.004, 433.006, 433.092,
433.094, 433.096, 433.098, 433.100 & 433.235-433.284; Ch. 445
HB 2185 (OL 2007), Ch. 433, HB 2188 (OL 2007)
Proposed Amendments: 333-049-0010, 333-049-0020, 333-049-
0030, 333-049-0040, 333-049-0050, 333-049-0060, 333-049-0065,
333-049-0070, 333-049-0080, 333-049-0090, 333-049-0120, 333-
050-0010, 333-050-0020, 333-050-0030, 333-050-0040, 333-050-
0050, 333-050-0060, 333-050-0070, 333-050-0080, 333-050-0090,
333-050-0095, 333-050-0100, 333-050-0110, 333-050-0120, 333-
050-0130, 333-050-0140
Proposed Repeals: 333-049-0110
Last Date for Comment: 2-26-08, 5 p.m.
Summary: The Department of Human Services proposes to amend
rules in Chapters 333-049 and 333-050 in concert with Oregon Laws
2007, Chapters 433 and 445. Proposed amendment will address
changes in the expansion of the Oregon Immunization ALERT reg-
istry system, change the phase-in schedule for Hepatitis A school
immunization requirements, make administrative changes related to
approved computerized immunization records, and update the
process for review of exclusion orders. Civil penalties will be added
for specified facilities that are non-compliant with Oregon immu-
nization laws. Wording changes have been added to clarify these
rules. OAR 333-049-0110 is repealed upon the date these rules
become permanently adopted.
Rules Coordinator: Judy Murdza
Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-0561

ecccccccoe

Rule Caption: Farm Direct Nutrition Program.

Date: Time: Location:
3-25-08 2 p.m. Portland State Office Bldg.,
Rm. 1C

800 Oregon St. NE

Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 409.600
Stats. Implemented: ORS 409.600
Proposed Amendments: 333-052-0030, 333-052-0040, 333-052-
0050, 333-052-0060, 333-052-0065, 333-052-0070, 333-052-0075,
333-052-0080, 333-052-0090, 33-052-0100, 333-052-0110, 333-
052-0120, 333-052-0130
Last Date for Comment: 3-27-08, 5 p.m.
Summary: The Oregon Department of Human Services, Public
Health Division is proposing to amend rules in OAR 333-052 to
incorporate the Senior Farm Direct Nutrition Program regulations
allowing the Department to meet federal requirements.
Rules Coordinator: Judy Murdza
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Address: Department of Human Services, Public Health Division,
800 NE Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-0561
Department of Human Services,
Seniors and People with Disabilities Division

Chapter 411
Rule Caption: Medicaid Nursing Facilities.
Date: Time: Location:
2-19-08 2 p.m. Human Services Bldg.

500 Summer St. NE

Rm. 137AB

Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 410.070, 414.065
Other Auth.: HB 3057 (2007 Legislative Session)
Stats. Implemented: ORS 410.070, 414.065
Proposed Amendments: 411-070-0005, 411-070-0027, 411-070-
0035, 411-070-0045, 411-070-0085, 411-070-0091, 411-070-0095,
411-070-0359, 411-070-0442, 411-070-0452, 411-070-0465
Proposed Repeals: 411-070-0428, 411-070-0462, 411-070-0005(T),
411-070-0027(T), 411-070-0035(T), 411-070-0045(T), 411-070-
0085(T), 411-070-0091(T), 411-070-0095(T), 411-070-0359(T),
411-070-0442(T), 411-070-0452(T), 411-070-0465(T)
Last Date for Comment: 2-22-08, 5 p.m.
Summary: The Department of Human Services, Seniors and Peo-
ple with Disabilities Division (SPD) is proposing to permanently
adopt the September 10, 2007 temporary amendments to the Oregon
Administrative Rules in Chapter 411, Division 070 relating to Med-
icaid Nursing Facilities that implemented a reduced payment
methodologies directed in House Bill 3057, updated the scope of
reimbursed goods and services to reflect current practice, clarified
provider reporting expectations, and deleted obsolete rules.

In addition to adopting the temporary amendments, SPD is pro-
posing to define “prior authorization”, remove language pertaining
to Pre-Admission Screening to reflect current practice and move lan-
guage from OAR 411-070-0027 (Complex Medical Add-On pay-
ment Authorization) to OAR 411-070-0045 (Facility Payments)per-
taining to prior authorization, nursing facility responsibility to
confirm Medicaid eligibility and collect resident liability payment,
and reduced payment for abuse.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Seniors and People with
Disabilities Division, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398

ecccccccos

Rule Caption: Nursing Facility Licensing (Criminal History
Checks, Residents’ Rights, Physician Services and Notice

Requirements).
Date: Time: Location:
2-19-08 9 a.m. Human Services Bldg.

500 Summer St. NE,

Rm. 137BC

Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 181.537, 410.070, 410.090, 441.05, 441.605
Other Auth.: HB 3093 (2007)
Stats. Implemented: ORS 181.537, 441.055, 441.600—441.615
Proposed Amendments: 411-085-0200, 411-085-0310, 411-086-
0200, 411-088-0070
Last Date for Comment: 2-22-08, 5 p.m.
Summary: The Department of Human Services, Seniors and
People with Disabilities Division (SPD) is proposing to amend:

* OAR 411-085-0200 (Licensee, Employee, Consultants) to
require nursing facilities to conduct a criminal history check on all
employees as required under OAR Ch. 407, Div. 7;

* OAR 411-085-0310 (Residents’ Rights: Generally) to include the
new residents’ rights as required by House Bill 3093;
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* OAR 411-086-0200 (Physician Services) to allow a nurse prac-
titioner to perform all non-Medicare physician visits; and

* OAR 411-088-0070 (Notice Requirements) to reflect the require-
ments outlined in the administrative hearings statutes and rules (ORS
183.415 and OAR 137-003-0505).
Rules Coordinator: Christina Hartman
Address: Department of Human Services, Seniors and People with
Disabilities Division, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398

Department of Justice
Chapter 137

Rule Caption: Procedures for establishment and reopening of
paternity and consumer credit reporting.

Stat. Auth.: ORS 180.345

Other Auth.: 15 USC 1681b

Stats. Implemented: ORS 25.080, 25.650, 109.070, 109.252,
416.430, 416.443, OL 2007, Ch. 454

Proposed Amendments: 137-055-3020, 137-055-3060, 137-055-
3080, 137-055-3100, 137-055-3140, 137-055-4560

Last Date for Comment: 3-21-08, 5 p.m.

Summary: OAR 137-055-3020 is being amended to delete the def-
inition of “marital presumption.” Additionally, the rule is being
amended to delete provisions that provided for different processes,
depending on when a child was born. A clarification has been added
that when the Child Support Program has given notice to a husband
and presumptive legal father that the program will proceed against
another man that mother has named as the biological father, any
objection from the husband must be in writing.

OAR 137-055-3060 is being amended to remove references to a
conclusive presumption of paternity.

OAR 137-055-3080 is being amended to remove the reference to
“legal” paternity under ORS 109.070, as well as making other house-
keeping amendments.

OAR 137-055-3100 is being amended to clarify that the rule does
not apply to parties who fail to comply with additional parentage test-
ing unless he or she is the party who requested the additional tests.

OAR 137-055-3140 is being amended to remove a reference to a
conclusive presumption of paternity and to clarify that an applica-
tion for services may be required.

OAR 137-055-4560 is being amended to clarify that one of the
reasons an obligor may contest credit reporting is that an arrears bal-
ance is the result of past support in an order or by an upward mod-
ification of an order. Additionally, a clarification is being added that
a 10-day notice to the obligor or obligee must be given if the person’s
credit report will be obtained for the purpose of enforcing a support
order.

Rules Coordinator: Carol Riches
Address: 494 State Street, Suite 300 Salem, OR 97301
Telephone: (503) 986-6086
Department of State Lands
Chapter 141

Rule Caption: Established an expedited permit for fish habitat
improvement projects, including large wood and boulders.
Date: Time: Location:
2-20-08 1-3 p.m. Dept. of State Lands
775 Summer St. NE, Suite 100
Salem, OR 97301
Hearing Officer: Kevin Herkamp
Stat. Auth.: ORS 196.850
Stats. Implemented: ORS 196.800-196.990
Proposed Adoptions: 141-089-0350, 141-089-0390
Last Date for Comment: 2-27-08
Summary: Establish an expedited general Authorization (GA) for
the placement of large wood, placement of large boulders in bedrock
dominated systems, and placement of spawning gravel to improve
fish habitat conditions. The process to obtain authorization would be
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to notify the agency on the GA application and obtain an approval
from the agency before starting the activity. The application would
not go out for public review. DSL review will occur within 15 days
instead of the current 40 days allowed under the existing GA process.
Rules Coordinator: Elizabeth Bott

Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301

Telephone: (503) 986-5239

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Clarifies Procedures and requirements to Obtain
Expedited Titles Services from DMV.

Stat. Auth.: ORS 181.616, 184.619, 802.010 & 803.207

Other Auth.: 49 CFR Part 580

Stats. Implemented: ORS 803.207

Proposed Amendments: 735-028-0100

Last Date for Comment: 2-21-08

Summary: ORS 803.207 authorizes DMV to adopt rules to provide
expedited title services for the purposes of complying with federal
odometer disclosure requirements. In 1992, and for that purpose,
DMV adopted OAR 735-028-0100 (Expedited Title and registration
Services for Odometer Disclosure Problems). DMV recently
reviewed the rule and determined it was difficult to understand and
partially inaccurate.

As aresult, DMV proposes to rewrite OAR 735-028-0100 to clar-
ify language and correct the requirements for obtaining expedited
title services. text stating that a request for expedited services may
be submitted in person to the DMV Headquarters is removed because
that is no longer correct. All requests for expedited title services must
be submitted by mail to: Expedite Desk c/o DMV Headquarters,
1905 Lana Ave NE, Salem, Oregon 97314.

Text of proposed and recently adopted ODOT rules can be found
at this website: http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Salsbury

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

ecccccccoe

Rule Caption: CDL Waiver of Physical Disqualification for
Intrastate Operations.
Stat. Auth.: ORS 184.616, 184.619, 802.010
Other Auth.: Title 49, CFR Sections 391.41-391.49
Stats. Implemented: ORS 807.040, 807.150
Proposed Ren. & Amends: 740-100-0070 to 735-063-0070, 740-
300-0140 to 735-063-0075
Last Date for Comment: 2-21-08
Summary: The Motor Carrier Transportation Division of the Ore-
gon Department of Transportation previously issued a Waiver of
Physical Disqualification which allows intrastate operation of com-
mercial motor vehicles by a commercial driver license holder who
is determined to be medically qualified under Oregon criteria. The
responsibility for issuing these waivers was transferred to the Dri-
ver and Motor Vehicles Division of ODOT on October 1,2007. Rule
changes are necessary in order to reflect this change.

Test of proposed and recently adopted ODOT rules can be found
at this website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Salsbury
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171
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Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Adoption and amendment of Federal safety and
hazardous materials transportation regulations affecting motor
carriers.
Stat. Auth.: ORS 153.022, 184.616, 184.619, 823.011, 823.061,
825.137, 825.210, 825.232, 825.252, 825.258 & 825.990
Stats. Implemented: ORS 825.210, 825.250, 825.252, 825.258 &
825.260
Proposed Amendments: 740-100-0010, 740-100-0060, 740-100-
0070, 740-100-0080, 740-100-0090, 740-110-0010
Last Date for Comment: 2-21-08
Summary: These rules cover the annual adoption of federal motor
carrier safety and hazardous materials transportation regulations. In
addition, these rules cover the adoption of international standards
related to driver, vehicle and hazardous materials out-of-service vio-
lations. The changes are necessary to ensure Oregon’s motor carri-
er safety; hazardous materials; and driver, vehicle and hazardous
materials out-of-service requirements are current with national and
international standards. Amendments to the drivers’ hours of serv-
ice regulations are needed to correct an oversight from a previous
rulemaking that should have allowed intrastate drivers to use extend-
ed intrastate hours of service for sleeper berth operations and for the
time card exception. A provision regarding utility service vehicle
drivers is being deleted, as it has recently been included in the fed-
eral regulations that are being adopted. Amendment related to med-
ical waiver applications reflects transfer of that program to DMV.
text of the proposed and recently adopted rules can be found at this
website: http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Lauri Salsbury
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 355 Capitol St. NE, Rm. 29, Salem, OR 97301
Telephone: (503) 986-3171

Department of Veterans’ Affairs
Chapter 274

Rule Caption: Implement 2007 Legislative Changes.

Stat. Auth.: ORS 406-030 & 407.275

Other Auth.: HB 2155 & 2160 of the 2007 Legislative Session
Stats. Implemented: ORS 406-030 & 407.275

Proposed Amendments: 274-025-0030, 274-045-0060, 274-045-
0240

Proposed Repeals: 274-015-0005, 274-015-0010

Last Date for Comment: 2-21-08

Summary: House Bill 2155 of the Regular Legislative Session (Ch.
755 Oregon Laws 2007) amended ORS 407.275. A loan made
through the Department of Veterans’ Affairs may be amortized for
up to 40 years.

House Bill 2160 of the 2007 Regular Legislative Session (Ch. 117
Oregon Laws 2007) repealed Attorney Services for Veterans — ORS
406.410, 406.420 and 406.430.

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055

ecccccccos

Rule Caption: Oregon Veterans’ Emergency Financial Assistance
Program.

Stat. Auth.: ORS 406.030, 406.050, 406.130, 408.010, 408.500
Other Auth.: HB 2157 (2007 Regular Legislative Session)

Stats. Implemented: ORS 406.030, 406.050, 406.130, 408.010,
408.500

Proposed Amendments: 274-012-0001, 274-012-01000, 274-012-
0120

Last Date for Comment: 2-21-08
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Summary: This OAR repeals and supersedes the temporary Rule
filed on January 1 2008.

OAR 274-012-0001 is amended to reflect house Bill 2157 of the
2007 regular Legislative Session which revised ORS 408.500 to
include unremarried surviving spouse to the definition of “Immedi-
ate family.”

OAR 274-012-0100 is amended to clarify that the purpose of the
Oregon Veterans’ Emergency Financial Assistance Program is to
provide one-time assistance to veterans and their immediate family.

The title of OAR 274-012-0120 is amended to more clearly reflect
the content of the rule.

Rules Coordinator: Herbert D. Riley
Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285
Telephone: (503) 373-2055
Employment Relations Board
Chapter 115

Rule Caption: Amends rules for public employees to designate a
collective bargaining representative without an election.

Date: Time: Location:
3-5-08 9:30 a.m. Employment Relations Brd.
Rm. 340

528 Cottage St. NE
Salem, OR 97301
Hearing Officer: Paul B. Gamson, Board Chair
Stat. Auth.: ORS 243.766(7), 243.682(20(b)
Other Auth.: HB 2891, OR Legislatiure 2007
Stats. Implemented: ORS 243.682, 243..692
Proposed Amendments: 115-025-0025, 115-025-0030, 115-025-
0065
Last Date for Comment: 3-10-08
Summary: The proposed rule concerns the procedures for certifi-
cation of a public employee collective bargaining representative
without an election. Current rules permit employees to rescind their
authorization cards after a petition is filed. Comments and written
testimony received during the rulemaking process in November 2007
were persuasive that there should not be such a recission period. The
board wants to allow further public input prior to making any
changes. There is also an amendment to OAR 115-025-0025 to cor-
rect a typographical error.
Rules Coordinator: Leann G. Wilcox
Address: Employment Relations Board, 528 Cottage St. NE, Suite
400, Salem, OR 97301-3807
Telephone: (503) 378-8610
Landscape Architect Board
Chapter 804

Rule Caption: Adjusts four different fees; allows Board to assess a
civil penalty of less than $5000.

Stat. Auth.: ORS 671.415 & 671.950

Stats. Implemented: ORS 671.950 & 671.365

Proposed Amendments: 804-030-0020, 804-040-0000

Last Date for Comment: 2-28-08, Close of Business

Summary: The Board submitted this rule change to the Adminis-
trative Rules Unit on March 17, 2006, and to the Legislative Coun-
sel’s Office on April 3, 2006. However, the submission to the Leg-
islative Counsel’s Office was outside the 10-day window allowed.
The Board was notified on December 13, 2007, of the need to resub-
mit the rule.

The Board is now including on the fee list an application fee for
initial Landscape Architect registration and an application fee for
business registration, each being $100.00. These application pro-
cessing fees have always been assessed but were not listed in the fee
schedule. The fee of $50.00 for a registrant list is also being includ-
ed in the fee listing. The Board is increasing the initial Landscape
Architect registration fee by $25.00 so that it becomes the same as
the annual renewal fee of $250.00.
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The Board is rewording the civil penalty language so it can assess
less than the $5000.00 amount currently required by rule.
Rules Coordinator: Susanna Knight
Address: 1193 Royvonne Avenue SE, #19, Salem, OR 97302
Telephone: (503) 589-0093

ecccccccoe

Rule Caption: LA businesses must notify the Board within 30 days
of any change in status.
Stat. Auth.: ORS 671
Stats. Implemented: ORS 671.315
Proposed Amendments: 804-035-0010
Last Date for Comment: 2-28-08, Close of Business
Summary: This rule was finalized by the Board in June of 2006 and
provided detailed information regarding the Certificate of Autho-
rization which businesses must have if they are providing Landscape
Architect services. An oversight in the rule development was the
deadline set for businesses to submit changes to and of the follow-
ing: the address; business status; officer status; or status of the per-
son or persons in responsible charge. The Administrative Rule set the
allowed the changes to arrive within a 60 day window. However, a
review by Legislative Counsel of this submitted rule alerted the
Board on December 7, 2007, to the enabling statute ORS 671.315
which clearly sets the window of time at 30 days.

This amendment to the current rule is submitted to correct the cur-
rent error in the rule by changing the 60 days to 30 days.
Rules Coordinator: Susanna Knight
Address: 1193 Royvonne Avenue, #19, Salem, OR 97302
Telephone: (503) 589-0093

Landscape Contractors Board
Chapter 808

Rule Caption: Suspends delegated authority for an AL to issue a
final order on behalf of the LCB.

Stat. Auth.: ORS 670.310 & 671.670

Stats. Implemented: ORS 183.464

Proposed Repeals: 808-009-0360

Last Date for Comment: 3-6-08

Summary: This rule is being suspended to withdraw the delegated
authority for an ALJ to issue a final order on behalf of the LCB.
Rules Coordinator: Kim Gladwill-Rowley

Address: Landscape Contractors Board, 2111 Front Street NE, Suite
2-101, Salem, OR 97301

Telephone: (503) 378-5909

Oregon Department of Education
Chapter 581

Rule Caption: Establishes minimum standards for sign language
interpreters serving students in public schools.

Stat. Auth.: ORS 185.225 & 343.041

Stats. Implemented: ORS 185.110 & 185.225

Proposed Adoptions: 581-015-2035

Last Date for Comment: 2-27-08, 5 p.m.

Summary: The rule establishes minimum standards for sign lan-
guage interpreters employed by or contracted with by public schools
to provide services to students. The rule also establishes a timeline
for meeting the standards.

Rules Coordinator: Paula Merritt

Address: 255 Capital St NE, Salem 97310

Telephone: (503) 947-5746

Rule Caption: Establishes requirements for use by schools of
motorcoach type buses called School Pupil Activity Buses.

Stat. Auth.: 820.100 & 820.190

Stats. Implemented: 820.100-820.190

Proposed Amendments: 581-053-5556

Last Date for Comment: 2-27-08, 5 p.m.
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Summary: The rule allows the use by schools of motorcoach type
buses call School Pupil Activity Buses (SPAB) for transportation of
students for activity trips. The rule places requirements on providers
of motorcoach services that contract with school districts and
schools. The rule also establishes requirements for the operation of
SPAB’s and requirements for the drivers of SPAB’s.
Rules Coordinator: Paula Merritt
Address: 255 Capital St NE, Salem 97310
Telephone: (503) 947-5746

Oregon Liquor Control Commission

Chapter 845

Rule Caption: Amend rule creating a new Number VI minor post-
ing for “mixed-use” on-premises licensees.
Date: Time: Location:
2-22-08 10 am.—12 pm. 9079 SE McLoughlin Blvd.
Portland, OR 97222
Hearing Officer: Jennifer Huntsman
Stat. Auth.: ORS 471, including ORS 471.030, ORS 471.430(3) and
ORS 471.730(1) & (5)
Stats. Implemented: ORS 471.430(3)
Proposed Amendments: 845-006-0340
Last Date for Comment: 3-7-08
Summary: This rule describes the minor postings that the Com-
mission assigns to those licensed premises that allow on-premises
consumption. These minor postings define if and under what con-
ditions minors are allowed in areas where alcohol is consumed or
there is a drinking environment. Staff proposes revising and clari-
fying the definition of “drinking environment” to reflect a premis-
es, room or area where the consumption of alcoholic beverages is the
predominant activity. The proposed amendments would allow the
Commission to determine that there is no “drinking environment”
when activities besides “eating meals” (i.e. watching a performance,
bowling, etc.) are the predominant activity. In order to standardize
how minors are regulated in a premises, room, or area with “mixed-
use” operations (i.e. concert halls, performing arts centers, movie the-
aters, sports arenas, convention centers, or dance halls), staff pro-
poses the deletion of the current section (2)(a)-(j), When Minor
Patrons are Allowed, and the addition of a new Number VI minor
posting instead. This new Number VI minor posting [section (5)(g)]
will put into our rule our current practice of using an approved con-
trol plan to regulate minors in certain types of premises. Staff fur-
ther proposes the addition of a new section (8) regarding the control
plan required for a Number VI minor posting, which would include
examples of control plan elements which will prevent minors from
obtaining alcohol and minimize minors’ exposure to a drinking envi-
ronment, and also establish violations for both failure to follow the
approved control plan and failure to make the control plan available.
Staff also proposes amending section (7), Permanent Changes to
Minor Postings, by separating it from the section on temporary
changes, and revising the language to simplify the process for
licensees and staff while also clarifying the criteria for permanent-
ly changing a minor posting.
Rules Coordinator: Jennifer Huntsman
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004
Oregon Public Employees Retirement System
Chapter 459

Rule Caption: Amendment Modifies the Rules to Exclude Non-
elective 403(b) Employer Contributions From PERS Definition of

“Salary.”
Date: Time: Location:
2-26-08 2-4 p.m. Boardroom, PERS Headquaters

11410 SW 68th Pkwy
Tigard OR
Hearing Officer: Carolyn Waterfall
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Stat. Auth.: ORS 238.650, 238A.450

Stats. Implemented: ORS 238.005, 238A.005

Proposed Amendments: 459-005-0001, 459-070-0001

Last Date for Comment: 3-7-08

Summary: This amendment modifies the rules to exclude non-elec-
tive 403(b) employer contributions made pursuant to ORS
243.820(3) from PERS definition of “salary.”

Copies of the proposed rules are available to any person upon
request. The rules are also available at http://www.oregon.gov/
PERS/about_us/shtml. Public comment may be mailed to the agency
address or sent via email to Carolyn. Waterfall @state.or.us
Rules Coordinator: Carolyn Waterfall
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 598-3537

ecccccccos

Rule Caption: Change timing and standards for ETOB review by
the PERS Board.

Date: Time:
2-26-08 2 p.m.

Location:

Boardroom, PERS Headquarters
11410 SW 68th Pkwy

Tigard, OR 97223

Hearing Officer: Carolyn Waterfall

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 237.620, Ch. 622 (2007 OL)
Proposed Amendments: 459-030-0011, 459-030-0025, 459-030-
0030

Last Date for Comment: 3-7-08

Summary: The modifications to these rules change the timing of and
the standard by which the PERS board will review the non-PERS
sponsored benefit plans of those police officer and firefighters
employed by public employers to ensure that they are equal to or bet-
ter than (ETOB) pension benefits offered by PERS. The changes
eliminate the requirement that the Board schedule an ETOB review
every two years and replaces it with a new method by which the
study will be engaged by the Board. The rules are also being mod-
ified to reflect a new ETOB standard that sets the comparative bench-
mark for the study to the PERS benefits that were in effect at the time
the employee was hired.

Rules Coordinator: Carolyn Waterfall

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700

Telephone: (503) 603-7713

Oregon State Marine Board
Chapter 250

Rule Caption: Establish a Statewide Boating Safety/Education
Assistance Program for non-profit organizations and associations.
Stat. Auth.: ORS 830

Stats. Implemented: ORS 830

Proposed Adoptions: 250-010-0075

Proposed Repeals: 250-010-0075(T)

Last Date for Comment: 3-14-08

Summary: This rule will implement a statewide boating safety/edu-
cation assistance program. The program will provide small amounts
of funding to local community organizations to address safety prob-
lems on their local waterways. The funds would be used for creative
and innovative local projects that promote safe boating. Volunteer
boating groups (such as the US Coast Guard Auxiliary or US Power
Squadrons), non-profit clubs and association are among the groups
that would be eligible to apply for funding. Housekeeping and tech-
nical corrections to the regulations may occur to ensure rule con-
sistency. The agency requests public comment on whether other
options should be considered for achieving the rule’s substantive
goals while reducing the negative economic impact of the rule on
business.

Rules Coordinator: June LeTarte
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Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309
Telephone: (503) 378-2617

Oregon State Treasury
Chapter 170

Rule Caption: Criminal Records Check and Fitness Determination
Rules.
Stat. Auth.: ORS 181.534, 184.340 & 184.365
Stats. Implemented: ORS 181.534(9)
Proposed Adoptions: 170-002-0010
Last Date for Comment: 2-25-08
Summary: This rule controls acquisition of information about a sub-
jectindividual’s criminal history through criminal records checks or
other means and the use of that information to determine whether the
subject individual is fit to provide services as an employee, volun-
teer, board member, contractor or vendor.
Rules Coordinator: Sally Furze
Address: Oregon State Treasury, 350 Winter St. NE , Suite 100,
Salem, OR 97301
Telephone: (503) 378-4990

Oregon University System,

Eastern Oregon University

Chapter 579

Rule Caption: Amend fee classification, usage priorities and rental
rates at Eastern Oregon University.
Date: Time: Location:
2-19-08 3 p.m. Hoke Union Bldg, Rm 301

Eastern Oregon University

La Grande, OR
Hearing Officer: Stephen Jenkins
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 351.070
Proposed Amendments: 579-030-0005, 579-030-0010, 579-030-
0015, 579-030-0020
Last Date for Comment: 2-21-08
Summary: The proposed amendments to Division 30 more accu-
rately reflect the current fee classification and usage priorities for
facilities rented at Eastern Oregon University. The amendments also
reflect a needed rent increase in the Eocene Court Apartments to off-
set the increases in utilities and maintenance costs.
Rules Coordinator: Lara Moore
Address: Oregon University System, Eastern Oregon University,
One University Blvd., La Grande, OR 97850
Telephone: (541) 962-3368

ecccccccos

Rule Caption: Amend special student course fees.

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 579-020-0006

Last Date for Comment: 2-21-08

Summary: Amend fees charged to students for special uses of facil-
ities, services or supplies at Eastern Oregon University.

Rules Coordinator: Lara Moore

Address: Oregon University System, Eastern Oregon University,
One University Blvd., La Grande, OR 97850

Telephone: (541) 962-3368

Oregon University System,
Southern Oregon University
Chapter 573

Rule Caption: Discrimination, Duties of Grievance Officer.
Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 573-035-0040

Last Date for Comment: 2-28-08
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Summary: Discrimination, Duties of Grievance Officer.

Rules Coordinator: Treasa Sprague

Address: Oregon University System, Southern Oregon University,
1250 Siskiyou Blvd., Ashland, OR 97520

Telephone: (541) 552-6319

Rule Caption: Code of Student Conduct, Administration of
Grievances, Grievances.

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 573-075-0100

Last Date for Comment: 2-28-08

Summary: Code of Student Conduct, Administration of Grievances,
Grievances.

Rules Coordinator: Treasa Sprague

Address: Oregon University System, Southern Oregon University,
1250 Siskiyou Blvd., Ashland, OR 97520

Telephone: (541) 552-6319

Rule Caption: Academic Standards/Grading Grievance Policy,
Regulation.

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 573-095-0010

Last Date for Comment: 2-28-08

Summary: Academic Standards/Grading Grievance Policy, Regu-
lation.

Rules Coordinator: Treasa Sprague

Address: Oregon University System, Southern Oregon University,
1250 Siskiyou Blvd., Ashland, OR 97520

Telephone: (541) 552-6319

Parks and Recreation Department
Chapter 736

Rule Caption: Updating, correcting and clarifying language to
current nomenclature.

Stat. Auth.: ORS 183.545, 183.550, 390.805-390.925

Stats. Implemented: ORS 390.124, 390.845

Proposed Amendments: Rules in 736-040

Last Date for Comment: 2-28-08

Summary: Scenic Waterway administrative rules are in need of
updating to address changes in staff, department titles, correct gram-
matical and typographical errors, update the “interim classification”
list, and clarify the notification review process.

Rules Coordinator: Colleen Rogers

Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301

Telephone: (503) 986-0730

Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Amendments to OAR 860-012-
0100 Regarding Case Certification for Grant Eligibility.

Stat. Auth.: ORS 756.040 & 757.072

Stats. Implemented: ORS 757.072

Proposed Amendments: 860-012-0100

Last Date for Comment: 2-25-08, 5 p.m.

Summary: The proposed amendments to OAR 860-012-0100 clar-
ify the requirements of an organization for case certification for eli-
gibility for intervernor funding. These amendments are required to
conform the rule to the language included in the First Amended and
Restated Intervenor Funding Agreement approved by the Commis-
sion in its Order No. 07-564 on December 19, 2007, and effective
January 1, 2008.

Rules Coordinator: Diane Davis

Address: 550 Capitol St NE, Suite 215, Salem OR 97301-2551
Telephone: (503) 378-4372
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Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Clarifies the distinguishability standard used to
determine business name availability.

Stat. Auth.: ORS 56.022

Stats. Implemented: ORS 58.085, 62.131, 63.094, 67.625, 68.735,
70.010, 128.580, 554.005 & 648.051

Proposed Amendments: 160-010-0010, 160-010-0011, 160-010-
0012, 160-010-0013

Last Date for Comment: 2-28-08

Summary: This rule amends the OAR sections governing business
name availability. It clarifies the use of “company” in a business
name, what is considered an “entity identifier” and conforms the rule
to the unique requirements of ORS 67.625.

Rules Coordinator: Tom Wrosch

Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310

Telephone: (503) 986-2371

ecccccccoe

Rule Caption: Conform the administrative rules for UCC filings to
the new Model Administrative Rules adopted by IACA in 2007.
Stat. Auth.: ORS 79.0525 & 79.0526

Stats. Implemented: ORS 79.0501-79.0528

Proposed Amendments: 160-040-0100 — 160-040-0504

Last Date for Comment: 2-28-08

Summary: ORS Ch. 79.0526(3) directs the Secretary of State to
adopt rules in harmony with other states and according to the Model
Rules promulgated by the International Association of Corporate
Administrators. In 2007, this body adopted new model rules, and this
filing conforms Oregon’s rules to the new standard to the greatest
extent possible.

Rules Coordinator: Tom Wrosch

Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310

Telephone: (503) 986-2371
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Water Resources Department
Chapter 690

Rule Caption: Special area standards for water supply well con-
struction and mainainence.

Date: Time: Location:
2-12-08 6 p.m. Canby Adult Center
1250 S. Ivy
Canby OR 97013
3-4-08 6 p.m. NW Viticulture Center

215 Doaks Ferry Rd. NW

Salem, OR 97304
Hearing Officer: Juno Pandian, Tom Paul
Stat. Auth.: ORS 537.780, 536.027, 536.090
Stats. Implemented: ORS 537.505-537.795, 537.780(1)
Proposed Adoptions: 690-215-0200
Proposed Amendments: 690-200-0028, 690-200-0050, 690-210-
0280, 690-215-0060, 690-215-0080
Last Date for Comment: 3-10-08
Summary: The Water Resources Department (Department) is pro-
posing administrative rules that establish special area standards for
water supply well construction and maintenance in the Eola Hills
Ground Water Limited Area and Petes Mountain Area. Specifically,
the rules propose that all wells within both areas have a minimum
3/4-inch dedicated measuring tube installed at the time of pump
installation, pump repair or pump replacement to give the department
access necessary to gather essential water level data. Additionally,
the proposed standards would require that all new and deepened
water supply wells that develop water from basalt within the Eola
Hills ground Water Limited Area be constructed with casing and seal
to within 100 feet of the bottom of the well.
Rules Coordinator: Ruben Ochoa
Address: Water Resources Department, 725 Summer St. NE, Salem,
OR 97301
Telephone: (503) 986-0874
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Board of Accountancy
Chapter 801

Rule Caption: Effective date of professional standards adopted by
the Board.

Adm. Order No.: BOA 1-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Amended: 801-001-0035

Subject: The rule is amended to update the effective date of pro-
fessional standards to January 1, 2008.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-001-0035
Professional Standards

The professional standards, interpretations, rulings and rules desig-
nated and adopted by the Board in OAR chapter 801 are those in effect as

of January 1, 2008.
Stat. Auth.: ORS 183.332 & 673.410
Stats. Implemented: ORS 183.337 & 673.410
Hist.: BOA 2-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 2-2005, f. 2-24-05 cert. ef. 3-1-05;
BOA 5-2005, f. 11-22-05, cert. ef. 1-1-06; BOA 1-2006, f. 12-22-06, cert. ef. 1-1-07; BOA
1-2007, f. 12-27-07 cert. ef. 1-1-08

Rule Caption: Firm extension requests.

Adm. Order No.: BOA 2-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Amended: 801-010-0340

Subject: New provision allows extension of time in the event of
death or other unforeseen circumstance for public accounting firms
to meet ownership requirements.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-010-0340
Non-CPA and Non-PA Ownership of Business Organizations

(1) Requirements of non-CPA or non-PA ownership. The ownership
of a business organization, defined in ORS 673.010 and registered as a firm
under ORS 673.160 and OAR 801-010-0345, that is lawfully engaged in
the practice of public accountancy in this state, may include owners who
are not licensed as certified public accountants or public accountants if the
following conditions are met:

(a) Licensed certified public accountants and public accountants shall,
in the aggregate, directly or beneficially, hold ownership of more than half
of the equity capital and a majority of voting rights;

(b) If the business organization has its principal place of business in
this state and performs public accountancy services in this state, licensees
under the provisions of ORS 673.150 or 673.100 shall, in the aggregate,
directly or beneficially, hold ownership of more than half of the equity cap-
ital and a majority of voting rights;

(c) The business organization shall designate in writing a permit hold-
er under ORS 673.150 who shall be responsible for the management and
registration of the business organization in this state;

(d) A permit holder under ORS 673.150 shall have ultimate responsi-
bility for each financial statement attest service engagement performed in
this state;

(e) Non-licensee owners shall be material participants in the business
of the firm or an entity affiliated with the firm;

(f) Non-licensee owners may be natural persons or legal entities pro-
vided that each ultimate beneficial owner of an equity interest in such enti-
ty shall be a natural person who materially participates in the business con-
ducted by the firm.

(g) Non-licensee owners shall not hold themselves out as certified
public accountants or public accountants.

(h) Business organizations with non-CPA or non-PA ownership that
are registered under OAR 801-010-0345 shall comply with the require-
ments for peer review as provided in ORS 673.455 if such business organ-
ization performs attestation or compilation services.

(i) For purposes of this rule, “material participation” means an activ-
ity that is regular, continuous and substantial.

(2) Registration. A business organization with non-licensee ownership
that is registered in this state under OAR 801-010-0345 shall certify at the
time of registration and at each renewal that the business organization is in
compliance with the provisions of this rule.
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(3) Request for extension. If the licensee ownership of a registered
business organization whose principal place of business is in this state does
not meet the requirements of section (1) of this rule because of a death or
other unforeseen circumstance, the business organization may request an
extension of 180 days, or until the next renewal period, whichever is longer,
for the business organization to meet such requirement.

(4) CPA designation. A business organization of which the majority
ownership is held by individuals licensed as public accountants under ORS
673.100, may not use the term “CPA firm” or any similar name that would
indicate that a majority of the owners of the firm hold CPA certificates

issued under ORS 673.040.
Stat. Auth.: ORS 670.310, 673.410 & 673.160
Stats. Implemented: ORS 673.160
Hist.: 1AB 18, f. 11-25-70, ef. 12-25-70; 1AB 29, f. 4-25-73, ef. 5-15-73; 1AB 3-1982, f. &
ef. 4-20-82; AB 5-1990, f. & cert. ef. 8-16-90; AB 4-1991, f. & cert. ef. 7-1-91; AB 4-1994,
f. & cert. ef. 9-27-94; BOA 1-1998, f. & cert. ef. 1-26-98; BOA 6-1999, f. 12-21-99, cert. ef.
1-1-00; BOA 4-2001, f. 12-28-01, cert. ef. 1-1-02; BOA 3-2002, f. 12-27-02, cert. ef. 1-1-03;
BOA 2-2007, f. 12-27-07 cert. ef. 1-1-08

ecccccccoe

Rule Caption: Change retention period for work papers, firm name
clarification and rules regarding non disclosure agreements.
Adm. Order No.: BOA 3-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Amended: 801-030-0010, 801-030-0015, 801-030-0020
Subject: Revisions make the following non-substantive changes:

1) Replace obsolete term “management advisory services” with
current term “consulting services.”

2) Reduce record retention period for audit working papers from
seven years to five years, thus conforming with retention period in
professional standards.

3) Provide clarification with regard to firm name requirements.

4) Provide clarification for the disclosure of confidential client
information.

new section in 801-030-0020 prohibits licensees from entering
into non disclosure agreements that would inhibit any party to the
agreement from reporting alleged violations to the Board of Accoun-
tancy or that inhibit cooperation with any Board, State or Federal
investigation.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-030-0010
General and Technical Standards

(1) General Standards. Licensees shall comply with the following
general standards.

(a) Professional Competence. Licensees shall undertake only those
professional services that the licensee or the licensee’s firm can reasonably
expect to be completed with professional competence.

(b) Due Professional Care. Licensees shall exercise due profession-
al care in the performance of professional services.

(c) Planning and Supervision. Licensees shall plan and supervise the
performance of professional services.

(d) Sufficient Relevant Data. Licensees shall obtain sufficient rele-
vant data to afford a reasonable basis for conclusions or recommendations
in relation to any professional services performed.

(e) The Board adopts the AICPA Interpretations under AICPA rule
201 as a non-exclusive list to provide guidance to licensees, prospective
licensees, the board and members of the public.

(2) Auditing standards. A licensee shall not permit the licensee’s
name to be associated with financial statements in such a manner as to
imply that the licensee is independent with respect to such financial state-
ments unless the licensee has complied with applicable generally accepted
auditing standards. Statements on Auditing Standards issued by the AICPA,
and other pronouncements having similar generally recognized authority,
are considered to be interpretations of generally accepted auditing stan-
dards, and departures there from must be justified when such standards are
not followed.

(3) Accounting principles.

(a) Responsibility of Licensees in Public Accounting. A licensee
shall not express an opinion that financial statements are presented in con-
formity with generally accepted accounting principles if such financial
statements contain any departure from such accounting principles which
has a material effect on the financial statements taken as a whole, unless the
licensee can demonstrate that by reason of unusual circumstances, the
financial statements would otherwise have been misleading. In such a case,
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the licensee’s report must describe the departure, the approximate effects
thereof, if practicable, and the reasons why compliance with the principle
would result in a misleading statement. For purposes of this rule, generally
accepted accounting principles are defined by pronouncements issued by
the Financial Accounting Standards Board and its predecessor entities and
similar pronouncements issued by other entities having similar generally
recognized authority.

(b) Responsibility for the preparation of financial statements in
conformity with GAAP. A person who holds an active, inactive or lapsed
license shall not state affirmatively that financial statements or other finan-
cial data of an entity are presented in conformity with generally accepted
accounting principles (GAAP) if such statements or data contain any depar-
ture from an accounting principle promulgated by the Financial Accounting
Standards Board and its predecessor entities and similar generally recog-
nized authority that has a material effect on the statements or data taken as
a whole.

(c) Departures from Established Accounting Principles. There is a
strong presumption that adherence to officially established accounting prin-
ciples would in nearly all instances result in financial statements that are
not misleading. There may be unusual circumstances where literal applica-
tion of pronouncements on accounting principles would have the effect of
rendering financial statements misleading. In such cases the proper
accounting treatment is that which will render the financial statements not
misleading. The question of what constitutes unusual circumstances is a
matter of professional judgment involving the ability to support the position
that adherence to a promulgated principle would be regarded by a reason-
able person as producing a misleading result.

(4) Tax standards. Licensees shall not perform tax planning servic-
es, recommend tax return positions or prepare or sign tax returns (including
amended returns, claims for refund and information returns) filed with any
taxing authority unless the licensee has complied with Statements on
Standards for Tax Services issued by the Tax Executive Committee of the
American Institute of Certified Public Accountants and with United States
Department of Treasury Circular No. 230.

(5) Other professional standards. Licensees, in the performance of
consulting services or accounting and review services, shall conform to the
professional standards applicable to such services. For purposes of this rule
such professional standards are considered to be defined by Statements on
Consulting Services and Statements for Accounting and Review Services,
respectively, in each instance issued by the AICPA, and by similar pro-

nouncements by other entities having generally recognized authority.
Stat. Auth.: ORS 670310, 673.410 & 673.445
Stats. Implemented: ORS 673.445
Hist.: AB 1-1978, f. & ef. 1-11-78; AB 3-1989, f. & cert. ef. 1-25-89; AB 4-1994, f. & cert.
ef. 9-27-94; BOA 6-1999, f. 12-21-99, cert. ef. 1-1-00; BOA 5-2001, f. 12-28-01, cert. ef. 1-
1-02; BOA 3-2006, f. 12-22-06, cert. ef. 1-1-07; BOA 3-2007, f. 12-27-07 cert. ef. 1-1-08

801-030-0015
Responsibilities to Clients

(1) Confidential client information. A member in public practice
shall not disclose any confidential client information without the specific
written consent of the client.

(a) Prohibited disclosures. Except as provided in subsection (b) of
this rule:

(A) No licensee or any partner, officer, shareholder, member, manag-
er, owner or employee of a licensee, shall voluntarily disclose information
communicated to or obtained by the licensee from a client or on behalf of
a client if such information relates to services that the licensee rendered for
the client.

(B) Members of the Board, members of Board committees and pro-
fessional practice reviewers shall not disclose confidential client informa-
tion which comes to their attention in the course of investigations, discipli-
nary proceedings or otherwise in carrying out their responsibilities, except
that the Board may furnish such information when disclosure is required as
described in subsection (b) of this rule.

(b) Permitted disclosures. Nothing in subsection (a) of this rule shall
prohibit the disclosure of confidential client information under the follow-
ing circumstances:

(A) When disclosure is required by the standards of the public
accountancy profession in reporting on the examination of financial state-
ments;

(B) When disclosure is required by a court order;

(C) In response to subpoenas issued in state or federal agency pro-
ceedings;

(D) In investigations or proceedings under ORS 673.170 or 673.400;

(E) In ethical investigations conducted by private professional organ-
izations in the course of peer reviews;

(F) To the insurance carrier of a licensee in connection with a claim
or potential claim; or
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(G) When disclosure is required by the Oregon Board of Accountancy
for regulatory purposes of the Board.

(2) Client records and working papers.

(a) Definitions. As used in this rule:

(A) Client records include any accounting or other records belonging
to or obtained from or on behalf of the client or former client that the licens-
ee received for the client’s account or removed from the client’s premises.

(B) Working papers include but are not limited to all statements,
records, schedules, general ledgers, journals, trial balances and depreciation
schedules made by the licensee incident to or in the course of rendering
services to a client or former client. Working papers are and shall remain
the property of the licensee in the absence of an express agreement to the
contrary between the licensee and client.

(C) In addition to the requirements specified in paragraph (B) of this
rule, attest documentation shall include, but not be limited to, the follow-
ing:

(i) The objectives, scope and methodology, including any sampling
criteria used;

(ii) Documentation of the work performed to support significant con-
clusions and judgments, including descriptions of transactions and records
examined that would enable a reviewer with relevant knowledge and expe-
rience, having no previous connection with the attest engagement, to exam-
ine the same transactions and records; and

(iii) Evidence of any supervisory review of the work performed.

(b) Requested records. Licensees are required to furnish the follow-
ing records to a client or former client, upon request, within a reasonable
time after such request:

(A) In response to a client’s request for client records, made within a
reasonable time, that occurs prior to issuance of a tax return, financial state-
ment, report or other document prepared by a licensee, the licensee shall
furnish to the client or former client any accounting or other records
belonging to or obtained from or on behalf of the client that the licensee
received for the client’s account or removed from the client’s premises.

(B) In response to a client’s request for client records, made within a
reasonable time, that occurs after the issuance of a tax return, financial
statement, report or other document prepared by the licensee, the licensee
shall furnish to the client or former client:

(i) A copy of a tax return, financial statement, report or other docu-
ment issued by the licensee to or for such client or former client;

(ii) Any accounting or other records belonging to or obtained from or
on behalf of the client that the licensee removed from the client’s premises
or received for the client’s account; and

(iii) A copy of the licensee’s working papers to the extent that the
working papers include records that would ordinarily constitute part of the
client’s records and are not otherwise available to the client.

(c) Non-payment by client. Licensees shall not refuse to provide
client records and working papers as described in subsection (b) of this rule
based on the client’s failure or refusal to pay the licensee’s fees.

(d) Custody and disposition of working papers.

(A) A licensee may not sell, transfer or bequeath working papers
described in this rule to anyone other than one or more surviving partners
or stockholders, or new partners or stockholders of the licensee, or any
combined or merged organization or successor in interest to the licensee,
without the prior written consent of the client or the client’s personal rep-
resentative or assignee.

(B) A licensee is not prohibited from making a temporary transfer of
working papers or other material necessary to the conduct of peer reviews
or for the disclosure of information as provided by section (1)(b) of this
rule.

(C) A licensee shall implement reasonable procedures for the safe
custody of working papers and shall retain working papers for a period suf-
ficient to meet the needs of the licensee’s practice and to satisfy applicable
professional standards and pertinent legal requirements for record reten-
tion.

(D) A licensee shall retain working papers during the pendency of any
Board investigation, disciplinary action, or other legal action involving the
licensee. Licensees shall not dispose of such working papers until notified
in writing by the Board of the closure of the investigation or until final dis-
position of the legal action or proceeding if no Board investigation is pend-
ing.

(e) Retention of attest and audit working papers.

(A) Licensees must maintain for a period of at least five years the
working papers for any attest service or audit report prepared by the licens-
ee together with any other supporting information, in sufficient detail to
support the conclusions reached in such report.

(B) The five-year retention period descried in paragraph (A) of this
subsection is extended if a longer period is required for purposes of a Board
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investigation as provided in paragraph (d)(D) of this rule and OAR 801-
010-0115(3).
Stat. Auth.: ORS 670.310 & 673.410
Stats. Implemented: ORS 673.445
Hist.: AB 1-1978, f. & ef. 1-11-78; 1AB 2-1984, f. & ef. 5-21-84; AB 4-1994, f. & cert. ef.
9-27-94; BOA 6-1999, f. 12-21-99, cert. ef. 1-1-00; BOA 5-2001, f. 12-28-01, cert. ef. 1-1-
02; BOA 6-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 1-2005, f. 1-26-05, cert. ef. 2-1-05; BOA
9-2005, f. 11-22-05, cert. ef. 1-1-06; BOA 3-2006, f. 12-22-06, cert. ef. 1-1-07; BOA 3-2007,
f. 12-27-07 cert. ef. 1-1-08

801-030-0020
Other Responsibilities and Practices

(1) Professional misconduct.

(a) A licensee shall not commit any act or engage in any conduct that
reflects adversely on the licensee’s fitness to practice public accountancy.

(b) Professional misconduct may be established by reference to acts
or conduct that would cause a reasonable person to have substantial doubts
about the individual’s honesty, fairness and respect for the rights of others
or for the laws of the state and the Nation. The acts or conduct in question
must be rationally connected to the person’s fitness to practice public
accountancy.

(c) A licensee shall not act in a way that would cause the licensee to
be disciplined for violation of laws or rules on ethics by a federal or state
agency or by any jurisdiction for the practice of public accountancy.

(d) A licensee shall not engage in acts of gross negligence including,
but not limited to:

(A) Failure to disclose a known material fact which is not disclosed
in the financial statements, but disclosure of which is necessary to make the
financial statements complete or not misleading, or

(B) Failure to report any known material misstatement which appears
in the financial statements.

(2) Verification of experience for CPA or PA applicants.

(a) Licensees who supervise the work experience of CPA or PA appli-
cants for the purpose of verifying the applicant’s eligibility under ORS
673.040 shall provide to the Board an accurate and complete certificate of
experience for the applicant. Licensees who provide any certificate of expe-
rience for an applicant shall not:

(A) Make any false or misleading statement as to material matters in
any certificate of experience, or

(B) Commit any act that would unjustly jeopardize an applicant’s
ability to obtain a certificate in this or any other jurisdiction.

(3) Acting through others. A licensee shall not permit others to per-
form any acts on behalf of the licensee, either with or without compensa-
tion, which, if performed by the licensee would place the licensee in viola-
tion of the Code of Professional Conduct.

(4) Public communications and advertising. A licensee shall not use
or participate in the use of any form of public communication, including the
use of internet domains, e-mail names, advertising or solicitation by direct
personal communication, having reference to the licensee’s professional
services that contains a false, fraudulent, misleading, or deceptive state-
ment or claim. A false, fraudulent, misleading, or deceptive statement or
claim includes, but is not limited to, a statement or claim that:

(a) Includes a misrepresentation of fact;

(b) Is intended or likely to mislead or deceive because it fails to dis-
close relevant facts;

(c) Is intended or likely to create false or unjustified expectations of
favorable results;

(d) Falsely states or implies educational or professional attainments or
licensing recognition;

(e) Falsely states or implies that the licensee has received formal
recognition as a specialist in any aspect of the practice of public account-
ing;

(f) Falsely represents that professional services can or will be compe-
tently performed for a stated fee, or misrepresents fees for professional
services by failing to disclose all variables affecting the fees that will in fact
be charged; or

(g) Contains other representations or implications of fact that would
cause a reasonable person to misunderstand or be deceived.

(5) Professional designations. A licensee shall not represent that the
licensee is a member of any professional society, association, organization
or an association of firms, or that the licensee has a correspondent relation-
ship with another licensee unless the representation is true at the time it is
made or published.

(6) Firm names.

(a) False and misleading firm names.

(A) A public accounting firm shall not offer or provide public
accounting services using a firm name that is misleading as to the legal
entity or organization of the firm, as to the owners or employees of the firm,
or as to any matter restricted by section (4) of this rule.
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(B) A firm name shall not include false or misleading language about
the business organization of the firm, the nature of the services provided,
the number of licensees associated with or working for the firm or the iden-
tity of individual members of the firm. Except as provided in paragraphs
(D) and (E) of this subsection, a firm name shall not include information
about or indicate an association with, individuals who are not members of
the firm.

(C) A firm name shall include words or abbreviations required by the
laws under which the business organization is organized to identify the
form of business organization or legal entity being used by the firm.

(D) A firm name may be composed of the names of one or more past
partners, shareholders, owners, or members of the business organization or
its successor, so long as the past partner, shareholder, owner or member:

(i) Is not actively engaged in the practice of public accountancy as a
sole proprietor in the same market area, and

(ii) Approves in writing of the continued use of such name. Approval
given by a licensee for the continued use of licensee’s name may be with-
drawn by the licensee, in writing and shall allow a reasonable period of
time for the firm to withdraw such name.

(E) A partner, shareholder, owner or member surviving the death or
withdrawal of all other partners, shareholders, owners or members may
continue to practice under the firm name provided that the firm meets the
requirements stated in this rule.

(b) Singular firm names. The use by a certified public accountant or
public accountant in individual practice of the individual’s full legal name
in the singular form, followed by the title “Certified Public Accountant,”
“Public Accountant”, “CPA” or “PA” is not misleading.

(c) Plural firm names.

(A) The use by a firm of a plural title or designation, including words
like “company”, “and company”, “associates” and ‘“accountants”, is not
misleading if, in addition to the names of persons included in the firm
name, the firm employs at least one staff person, who works a minimum of
20 hours per week, who is licensed to practice public accountancy under
ORS 673.150, and whose permit is not revoked, suspended, lapsed or inac-
tive.

(B) A firm using a plural name that ceases to employ at least one
licensed staff person for 20 hours per week or more shall:

(i) Cease using the plural name and so notify the Board in writing; or

(ii) Notify the Board in writing within 30 days of non-compliance.
Such firm shall have 90 days in which to employ a licensed staff person as
required under paragraph (A) of this subsection. The firm shall provide
written notice to the Board when the firm has employed the required
licensed staff person.

(C) A firm may file a written request for an additional 90-day exten-
sion in which to employ the required licensed staff person.

(d) Assumed business names.

(A) A firm name that does not include the designations “PC”, “LLC”,
“LP”, or “LLP” to indicate the form of legal entity through which the prac-
tice of public accountancy is being conducted, or that does not include the
full legal name of every owner of such business organization, shall be filed
as an assumed business name with the Corporations Division of the Office
of the Secretary of State. A copy of the registration of the assumed business
name shall be provided to the Board with the application for registration as
a firm and with every renewal application.

(B) An assumed business name that is registered with the Corporate
Division of the Office of the Secretary of State may be composed in whole
or in part of initials. Such abbreviated firm name shall not spell a word or
form an acronym that may be misleading to the public. Every assumed
business name shall meet the requirements of paragraph (6)(a)(B) of this
rule.

(e) Notice to Board. A business organization registered as a firm
under ORS 673.160 shall provide the following information to the Board:

(A) List of the names and certificate or license numbers of all Oregon
licensees employed by the firm at the time of application for registration as
a firm and with every renewal application, and

(B) Written notice of any change of firm name, firm address or firm
ownership within 30 days of such change.

(7) Board communications and investigations.

(a) Communications from the Board to licensees shall be sent by first
class mail or certified mail and addressed to the licensee at the last official
address or the alternate address furnished to the Board by the licensee.

(b) Licensees who receive any Board communication requesting the
licensee to provide a written response shall:

(A) Provide a written response to the Board within 21 days of the date
the Board communication was mailed,

(B) Respond fully and truthfully to inquiries from and comply with all
Board requests.
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(¢) The Board of Accountancy shall provide written notice to
licensees of complaints filed against the licensee and of any Board investi-
gation that affects the licensee. Licensees who receive notice of a complaint
investigation:

(A) Shall cooperate fully with all Board investigations, including any
request to appear to answer questions concerning such investigations, and

(B) Shall not engage in any conduct or activity that would hinder or
obstruct a Board investigation.

(8) Business transactions with clients.

(a) Except for business transactions that occur in the ordinary course
of business, licensees shall not enter into a business transaction with a client
if the licensee and client have differing interests therein unless the client has
consented to the transaction after full disclosure of the differing interests in
writing. Disclosure in writing shall be made prior to the time the business
transaction is accepted.

(b) A loan transaction between a licensee and a client does not require
disclosure under this rule if the client is in the business of making loans of
the type obtained by the licensee and the loan terms are not more favorable
than loans extended to other persons of similar credit worthiness and the
transaction is not prohibited by other professional standards.

(9) Notification of change of address, employer or assumed business
name. Licensees are required to maintain a current record with the Board of
the information described in this rule, and to provide written notice to the
Board of any change in such information within 30 days of such change.
‘Written notice required under this rule may be provided by US mail, private
delivery service, fax transmittal, e-mail or personal delivery. The informa-
tion required under this rule will not be accepted over the telephone:

(a) Licensee’s current business and residential addresses. If the num-
ber of a post office box, mail drop or pick-up service is provided for either
address, the licensee must also provide the physical address;

(b) The name and address of licensee’s current employer; and

(c) Any assumed business name used by licensee, if licensee is con-
ducting the practice of public accountancy under an assumed business
name.

(10) Child support defaults. In accordance with ORS 25.750 to
25.783, the Board shall provide the Support Enforcement Division of the
Department of Justice with certification and licensing information which
may be electronically cross-matched with Support Enforcement Division’s
records for persons under order of judgment to pay monthly child support
and who are in arrears according to ORS 25.750(a), (b) and/or (c).

(a) The Board shall suspend a licensee’s certificate or license and per-
mit to practice upon notice from the Support Enforcement Division or the
appropriate District Attorney that such licensee is in arrears of any judg-
ment or order requiring the payment of child support and such payment is
being enforced under the provisions of ORS 25.080.

(b) Pursuant to ORS 25.762 or 25.765, the Board shall notify the
licensee of the action being taken and refer such licensee to the Support
Enforcement Division or the District Attorney for resolution of the support
payment issue.

(c) Upon notification by the Support Enforcement Division or District
Attorney and receipt of a release notice that the conditions resulting in the
action have been resolved, the Board shall reinstate the licensee’s certifi-
cate or license and permit to practice upon compliance with any additional
requirements for issuance, renewal or reinstatement.

(11) State tax defaults. In accordance with ORS 305.385, and upon
request by the Department of Revenue (DOR), the Board shall provide
DOR with license information for the purpose of determining whether a
licensee has neglected or refused to file any tax return, or neglected or
refused to pay any tax without filing a petition with DOR as stated in ORS
305.385(4)(a).

(a) The Board shall issue a notice of proposed action against a licens-
ee who is identified by DOR under this rule. The licensee shall be provid-
ed with the opportunity for hearing as provided in ORS 183.310 to 183.550
for contested cases.

(b) Upon notification by DOR and receipt of a certificate issued by
DOR that the certificate/license holder is in good standing with respect to
any returns due and taxes payable to DOR as of the date of the certificate,
the Board shall renew or reinstate the certificate or license and permit to
practice upon compliance with any additional requirements of the Board for
issuance, renewal or reinstatement.

(12) Continuing violation. A continuing violation is a violation of
any provision of ORS 673.010-673.457 or OAR chapter 801 that remains
in place (“continues”) without additional conduct on the part of the viola-
tor. For example the continued existence of an office sign purporting to
offer public accounting services by an unregistered firm would be a con-
tinuing violation. The Board shall provide written notice of the alleged con-
tinuing violation to the individual or firm. The duration of the violation
prior to the date of notice from the Board shall be deemed a single viola-
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tion, and each day of continuance after the date of notice from the Board is
a separate violation and may be subject to a civil penalty.

(13) Non-Disclosure Agreement. “Non-disclosure agreement”
means any written or oral agreement that inhibits any party to the agree-
ment from reporting an alleged violation of ORS chapter 673 or OAR chap-
ter 801 to the Board, or that inhibits any party from cooperating with an
investigation by the Board, an agency of any state, or an agency of the
Federal government.

(a) Licensees shall not enter into, nor benefit directly or indirectly
from, any non-disclosure agreement.

(b) Any licensee who is a party to a non-disclosure agreement and
who receives written notice from the Board, an agency of any state, or an
agency of the Federal government requesting information that is subject to
the provisions of such non-disclosure agreement, shall provide a written

release for information requested within 30 days of the date of notice.
Stat. Auth.: ORS 670.310 & 673.410
Stats. Implemented: ORS 673.160, 673.410 & 673.445
Hist.: AB 1-1978, . & ef. 1-11-78; 1AB 1-1981, f. 1-6-81, ef. 6-1-81; 1AB 3-1981, f. & ef.
1-6-81; 1AB 2-1984, f. & ef. 5-21-84; 1AB 3-1986, f. & ef. 11-17-86; AB 3-1989, f. & cert.
ef. 10-3-89; AB 6-1993(Temp), f. 11-2-93, cert. ef. 11-4-93; AB 1-1994, f. & cert. ef. 1-21-
94; AB 3-1994, f. & cert. ef. 8-10-94; AB 4-1994, f. & cert. ef. 9-27-94; AB 3-1996, f. & cert.
ef. 9-25-96; BOA 6-1998, f. & cert. ef. 7-29-98; BOA 1-1999, f. & cert. ef. 1-20-99; BOA 5-
1999, f. & cert. ef. 7-23-99; BOA 6-1999, f. 12-21-99, cert. ef. 1-1-00; BOA 5-2001, f. 12-
28-01, cert. ef. 1-1-02; BOA 5-2002 f. 12-27-02, cert. ef. 1-1-03; BOA 6-2003, f. 12-23-03
cert. ef. 1-1-04; BOA 4-2005, f. & cert. ef. 8-12-05; BOA 9-2005, f. 11-22-05, cert. ef. 1-1-
06; BOA 3-2006, f. 12-22-06, cert. ef. 1-1-07; BOA 3-2007, f. 12-27-07 cert. ef. 1-1-08

ecccccccoe

Rule Caption: Distance learning CPE does not require QAS review
and approval.

Adm. Order No.: BOA 4-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Amended: 801-040-0030

Subject: Rule clarifies that CPE taken through a distance learning
program provided by an accredited university or college, as described
in ORS 673.050, are not required to be QAS approved.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-040-0030
Programs that Qualify for CPE Credit

(1) Qualitying programs. In order to qualify for CPE credit under
these rules, a CPE program must be a formal program of learning that con-
tributes directly to the professional competence of the licensee. It is the
obligation of each licensee to select a course of study that contributes to the
licensee’s professional competence in public accountancy. The licensee
may take programs in a variety of topics that are relevant to the licensee’s
practice.

(2) Program requirements. CPE programs must meet the following
requirements to qualify for CPE credit:

(a) An outline of the program is prepared in advance and preserved;

(b) The program is at least one hour (fifty-minute period) in length;

(c) A record of attendance is maintained by the sponsor; evidence of
completion is provided to participating licensees;

(d) The program is conducted by a qualified instructor whose back-
ground, training, education or experience qualifies the person to teach or
lead a discussion on the subject matter of the particular program.

(3) Eligible programs. The following programs will qualify for CPE
credit provided they also meet the requirements of section (2) of this rule:

(a) Programs presented by national, state or local accounting organi-
zations;

(b) Programs offered by a firm to licensees;

(c) Programs sponsored by organizations that provide professional
educational programs on a regular basis;

(d) University or college courses are eligible for CPE credit at the rate
of 15 CPE hours for each semester hour credit and 10 CPE hours for each
quarter hour credit. University or college courses that do not earn college
credit are eligible for one CPE hour for each classroom hour of learning;

(e) Distance learning programs offered by an accredited university or
college are eligible for CPE credit as described in subsection (3)(d), with-
out meeting the requirement of NASBA Quality Assurance Service
approval described in section (4) of this rule.

(f) Other programs may qualify for CPE credit if the program meets
the requirements of section 2 of this rule.

(4) Individual study programs.

(a) Correspondence courses or other individual study programs do not
qualify for CPE credit unless both the CPE sponsor and the specific CPE
program are approved by the NASBA Quality Assurance Service (QAS).
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(5) Programs not eligible for CPE credit. The following programs do
not qualify for CPE credit:

(a) Courses taken to fulfill the requirements for licensure as a certi-
fied public accountant or public accountant;

(b) Ethics courses that were taken to fulfill the Ethics exam require-
ment for licensure; and

(c) CPA exam review or study courses.

Stat. Auth.: ORS 670.310, 673.040,673.050 & 673.410

Stats. Implemented: ORS 673.165

Hist.: AB 1-1985, f. & ef. 3-21-85; AB 1-1994, f. & cert. ef. 1-21-94; AB 2-1996, f. & cert.
ef. 9-25-96; BOA 1-1999, f. & cert. ef. 1-20-99; BOA 5-1999, f. & cert. ef. 7-23-99; BOA 6-
1999, f. 12-21-99, cert. ef. 1-1-00; BOA 5-2000, f. 12-7-00, cert. ef. 1-1-01; BOA 7-2001, f.
12-31-01, cert. ef. 1-1-02; BOA 6-2002, f. 12-27-02, cert. ef. 1-1-03; BOA 6-2004, f. 12-30-
04, cert. ef. 1-1-05; BOA 4-2007, f. 12-27-07 cert .ef. 1-1-08

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Procedures for Predatory Sex Offender Designation
for Inmates.

Adm. Order No.: PAR 1-2008

Filed with Sec. of State: 1-11-2008

Certified to be Effective: 1-11-08

Notice Publication Date: 11-1-2007

Rules Amended: 255-060-0011

Subject: Amend rule to conform language to ORS 181.585.

Rules Coordinator: Peggy Barber—(503) 945-0914

255-060-0011
Procedures for Predatory Sex Offender Designation

(1) For purposes of this rule, a predatory sex offender is defined as a
person who exhibits characteristics showing a tendency to victimize or
injure others and has been convicted of one or more of the following offens-
es: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree, or has been con-
victed of attempting to commit one or has been found guilty except for
insanity of one of these crimes. In determining whether an inmate or
offender is a predatory sex offender under this rule, the Board shall use the
STATIC-99 (Exhibit Q-1) and definitions (Exhibit Q-11), which have been
approved by the Department of Corrections as required by ORS
181.585(2). The Board may also consider any other evidence that the
inmate or the offender exhibits characteristics showing a tendency to vic-
timize or injure others.

(2) Predatory sex offender designations made by the board for
inmates or offenders released from a Department of Corrections institution
before February 10, 2005, are not included in this rule. Those designations
are governed by the rules in effect when the designation was made.

(3) Subject to the procedures set forth in this rule, the Board will
make a finding that an inmate or offender is a candidate for predatory sex
offender designation, if the inmate or offender scores six or more points on
the STATIC-99.

(4) Subject to the procedures set forth below, inmates or offenders
who score six or more points on the STATIC-99, and have been identified
as a candidate for predatory designation, have the right to be advised of
their score and submit written objections to the Board before the Board
makes a predatory sex offender finding. The Notice of Rights and Written
Objections form for this rule are Exhibits Q-111 and Q-IV of the Board’s
rules.

(a) Written objections must be received by a Department of
Corrections’ institution or release counselor, a supervising officer or the
Board within three days of the date the offender or inmate signed the Notice
of Rights (Exhibit Q-111).

(b) The Board must receive and review the signed Notice of Rights
(Exhibit Q-IIT) or written documentation that the inmate or offender refused
to sign the Notice of Rights before an evidentiary hearing is conducted or
waived to determine a predatory sex offender finding.

(c) The Board must consider any written objections to the score on the
STATIC-99 timely submitted by the inmate or offender before an eviden-
tiary hearing is conducted or waived to determine a predatory sex offender
finding. The Board may find an inmate or offender is a candidate for preda-
tory sex offender designation if there is evidence to support a score on the
STATIC-99 of six or more points.

(d) Inmates or offenders may elect to waive their right to submit writ-
ten objections. Any such waiver must be in writing. When an inmate or
offender waives their right to submit written objections, the Board may find
an inmate or offender is a candidate for predatory sex offender designation
if the inmate’s or offender’s score on the STATIC-99 is six or more

(4) A finding that an inmate or offender is a predatory sex offender
may be made by one Board Member. The finding may only be made after
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the inmate or offender has participated in an evidentiary hearing or waived
participation in such a hearing to determine whether the offender is exhibit-
ing characteristics showing a tendency to victimize or injure others. A find-
ing that an offender is a predatory sex offender will be contained in the
inmate’s or offender’s original order of supervision or an amended order of
supervision.

(5) The sole purpose of the evidentiary hearing will be to determine
whether the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The Board may receive a written report from
a supervising officer or a release counselor of any Department of
Corrections institution indicating that an inmate or offender who has been
determined to be a candidate for designation as a predatory sex offender
under paragraphs (3) and (4) exhibits characteristics showing a tendency to
victimize or injure others.

(a) Upon receipt of a written report from a supervising officer or a
release counselor, the Board will review it to determine whether it contains
sufficient information to conduct an evidentiary hearing for purposes of
determining whether the inmate or offender should be designated as a
predatory sex offender. If the Board determines there is sufficient informa-
tion in the report, it will forward the report to its Hearing Officer, who will
schedule an evidentiary hearing.

(b) The Board’s Hearing Officer will provide the inmate or offender
with a copy of the Notice of Rights (Exhibit Q-V) prior to the evidentiary
hearing. Upon receipt of the Notice of Rights (Exhibit Q-V), the inmate or
offender may proceed with the evidentiary hearing or waive their right to
the hearing. At the evidentiary hearing, the Hearings Officer will consider
the written report submitted by the supervising officer or release counselor
and the results of the STATIC-99 risk assessment scale, and may accept
additional evidence supporting the STATIC-99 score or otherwise indicat-
ing that the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The inmate or offender may present evidence
rebutting claims made in the written report submitted by a supervising offi-
cer or release counselor, challenging the score on the STATIC-99, or rebut-
ting other evidence that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. At the conclusion of the
evidentiary hearing, the Hearing Officer will submit his report to the Board
with a recommendation as to whether the inmate or offender exhibits char-
acteristics showing a tendency to victimize or injure others.

(c) Upon receipt of the report and recommendation from the Board’s
Hearing Officer, the Board will review the report and recommendation and
determine whether the inmate or offender exhibits characteristics showing
a tendency to victimize or injure others and is, therefore, a predatory sex
offender.

(7) Pursuant to ORS 181.586, the community corrections agency
supervising an inmate or offender found to be a predatory sex offender shall
notify anyone whom the agency determines is appropriate that the person is
a predatory sex offender. The agency shall make this determination as

required by ORS 181.586.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 144.050, 144.140, 181.585 & 181.586
Stats. Implemented:
Hist.: PAR 4-2000, f. & cert. ef. 2-15-00; PAR 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-
13-02; PAR 4-2002, f. & cert. ef. 3-12-02; PAR 5-2003, f. & cert. ef. 10-10-03; PAR 2-
2004(Temp), f. & cert. ef. 1-41-04 thru 7-11-04; PAR 7-2004, f. & cert. ef. 6-14-04; PAR 1-
2006(Temp), f. & cert. ef. 3-20-06 thru 9-15-06; PAR 5-2006, f. & cert. ef. 6-14-06; PAR 6-
2006(Temp), f. 6-14-06 cert. ef. 6-15-06 thru 12-11-06; PAR 9-2006, f. & cert. ef. 10-9-06;
PAR 1-2008, f. & cert. ef. 1-11-08

Board of Tax Practitioners
Chapter 800

Rule Caption: 2007 Overhaul of OAR’s based on recommenda-
tions made by Rules Advisory Committee and voted on by the
Board.

Adm. Order No.: BTP 1-2008

Filed with Sec. of State: 1-14-2008

Certified to be Effective: 2-1-08

Notice Publication Date: 12-1-2007

Rules Adopted: 800-015-0015

Rules Amended: 800-010-0015, 800-010-0017, 800-010-0025, 800-
010-0030, 800-010-0041, 800-015-0005, 800-015-0010, 800-015-
0030, 800-020-0015, 800-020-0020, 800-020-0022, 800-020-0025,
800-020-0026, 800-020-0030, 800-020-0031, 800-020-0035, 800-
025-0020, 800-025-0023, 800-025-0025, 800-025-0030, 800-025-
0060, 800-025-0070, 800-030-0025, 800-030-0050

Subject: The amendments to the OAR’s were recommended by the
Board’s Rules Advisory Committee and are for general “house-
keeping” & “maintenance” as well as to change language to better

February 2008: Volume 47, No. 2



ADMINISTRATIVE RULES

reflect the “norm” in industry standards and the practices of other
state agencies.

The adoption of OAR 800-015-0015 allows for the implementa-
tion of a continuing education audit process for licensees.

The amendments to OAR 800-020-0025 propose to increase the
fees of the Board. The fee increases include the fees for licenses,
examinations, business registrations and late fees. The increased rev-
enues will be used to cover the agencies; Department of Adminis-
trative Services assessments, Department of Justice assessments,
inflation, salary increases and rent. The remaining revenues will be
used to; upgrade the agency’s database and include a compliance pro-
gram and replace the agency’s computer hardware per the Depart-
ment of Administrative Services Schedule.

The amendment(s) to OAR 800-030-0050 provide the Board guid-
ance when processing requests and assessing charges for board mate-
rials. The amendments also assist tax practitioners and the general
public by clarifying the services available from the Board for pur-
poses as well as the Board’s intentions and practice in processing
requests and assessing charges for board materials.

Rules Coordinator: Monica J. Walker—(503) 378-4034

800-010-0015
Definitions

As used in these rules, unless the context requires otherwise:

(1) “Board” means the State Board of Tax Practitioners.

(2) “Branch Office” means an office or other place of business where
clients would normally or usually contact a licensee.

(3) “Client” means a person for whom a licensee performs or agrees
to perform professional services for a fee and the services are related direct-
ly or indirectly to the client’s personal income taxes.

(4) “Confidential Information” means information furnished to a
licensee for, or in connection with, the preparation of a client’s income tax
return.

(5) “Designated Consultant” means a Licensed Tax Consultant who is
the responsible individual for the preparation of all personal income tax
returns prepared for the public for each registered business.

(6) “Licensee” means a Licensed Tax Consultant, Licensed Tax
Preparer, or any person, corporation, firm or partnership falling within the
purview of ORS 673.605 to 673.735.

(7) “Resident Consultant” means the Licensed Tax Consultant who is
physically present to conduct and carryout his/her duties in the principal or
branch office.

(8) “Tax Consultant or Tax Preparer Practice” and a licensee’s “pro-
fessional practice” means any service performed or supervised by the
licensee for a client, including any advice or recommendation made by the
licensee to the client, when it is related directly or indirectly to the client’s
personal income tax return, if the licensee also prepares the client’s per-
sonal income tax returns.

(9) “Tax Preparation Business” means a sole proprietorship, partner-
ship, corporation or other entity that offers personal income tax preparation
services to the public, for a fee, whether operated under an individual’s own
name or under an assumed business or corporate name, and including tax
preparation businesses operated on a full- or part-time basis.

(10) “Valuable Consideration”, as used in ORS 673.615 and OAR
chapter 800, means a benefit that accrues to a person as a result of prepar-
ing, advising or assisting in the preparation of personal tax returns for oth-
ers, or offering to perform such services. Valuable consideration need not

be translatable into dollars and cents.
Stat. Auth.: ORS 673
Stats. Implemented:
Hist.: TSE 6, f. & ef. 1-5-76; TSE 2-1982, f. & ef. 5-10-82; TSE 1-1985, f. & ef. 1-15-85;
TSE 6-1986, f. & ef. 12-31-86; TSE 3-1987, f. & ef. 10-2-87; TSE 1-1990, f. & cert. ef. 1-
25-90; TSE 4-1991, f. & cert. ef. 10-28-91; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 2-
2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-010-0017
Incompetence and Negligence

Under ORS 673.700(3):

(1) A licensee is incompetent who has engaged in conduct which evi-
denced a lack of ability or fitness to perform his or her professional func-
tions.

(2) Alicensee is negligent who has engaged in detrimental conduct to

the client.
Stat. Auth.: ORS 673
Stats. Implemented:
Hist.: TSE 8-1990, f. & cert. ef. 9-4-90; TSE 9-1990(Temp), f. & cert. ef. 10-30-90; TSE 1-
1991, f. & cert. ef. 1-3-91; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 1-2008, f. 1-14-08, cert.
ef. 2-1-08
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800-010-0025
Integrity and Objectivity

(1) Alicensee shall not knowingly misrepresent facts while preparing,
assisting or advising in the preparation of income tax returns. A licensee
may resolve doubt in favor of a client if there is reasonable support for the
position.

(2) A licensee who finds that a client has made an error or omitted
information or related material required on an income tax return shall
promptly advise the client of such error or omission.

(3) A licensee shall not arrange for or permit a client’s individual
income tax refund check to be mailed to the licensee at any time, for any
purpose.

(4) Commissions earned for the personal services of the licensee, such
as real estate, insurance, investment and securities sales, may be earned if
the licensee also holds any license, permit or registration required by law to
perform the services. A licensee shall disclose in writing that s/he will be
compensated for any personal services. The client will acknowledge receipt
of the disclosure in writing.

(5) Fees in connection with preparation of tax returns must be stated
separately from, and in addition to, any other professional services provid-
ed.

(6) A licensee shall, upon written request by a client, make available
or return within a reasonable time to the client, personal papers or source
material in the manner furnished to the licensee by the client;

(a) A licensee who has provided a tax return to a client shall, upon
written request by the client, make available within a reasonable time to the
client, copies of depreciation schedules that support the return;

(b) A licensee is not required to furnish records to a client more than
once under this subsection.

(7) A licensee shall not engage in fraudulent, deceptive or dishonest
conduct relating to the licensee’s professional practice.

(8) A licensee shall not violate any position of trust, including posi-

tions of trust outside the licensee’s professional practice.
Stat. Auth.: ORS 673.730(6)
Stats. Implemented:
Hist.: TSE 6, f. & ef. 1-5-76; TSE 3-1980, f. & ef. 8-22-80; TSE 1-1985, f. & ef. 1-15-85;
TSE 4-1986, f. & ef. 8-15-86; TSE 3-1989, f. & cert. ef. 12-20-89; TSE 1-1992, f. 3-24-92,
cert. ef. 6-1-92; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 12003, f. & cert. ef. 9-23-03; BTP
3-2005, . 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-010-0030
Accountability

(1) A Licensed Tax Consultant or registered business shall only allow
persons to practice in the consultant’s or business’ name who are licensed
as tax consultants, tax preparers, or as described in ORS 673.610.

(2) A Licensed Tax Consultant shall not permit the use of the consul-
tant’s license to enable others to establish and carry on a business for the
preparation of personal income tax returns wherein the consultant’s only
interest is the receipt of a fee for use of the consultant’s license and the
Licensed Tax Consultant does not provide supervision of the tax prepara-
tion activities as defined in OAR 800-025-0050.

(3) A Licensed Tax Consultant or a Licensed Tax Preparer shall not
state or imply that a Licensed Tax Preparer preparing tax returns to which
the consultant’s license number or business information is affixed is not:

(a) Fully subject to the supervision of the Licensed Tax Consultant or
registered business; as defined in OAR 800-025-0050; or

(b) Acting as agent of the Licensed Tax Consultant or registered busi-
ness.

(4) A Licensed Tax Preparer shall not engage in the preparation of tax
returns, assist in such preparation, gather tax information, or provide tax
advice unless the Licensed Tax Preparer is under the supervision of a
Licensed Tax Consultant as defined in OAR 800-025-0050.

(5) A licensee shall not maintain a financial interest in or hold an
employment position with any business entity that offers personal income
tax preparation services, if any other person maintains a financial interest
in the entity, or holds a management position involving authority over the
business operations of the entity, and:

(a) That person’s tax consultants or tax preparers license has been per-
manently revoked; or

(b) The Board has refused to issue or renew a license to that person;
or

(c) Another state regulatory agency or the Internal Revenue Service
has revoked or refused to issue or renew an occupational license, registra-
tion or permit held or requested by that person, for conduct involving tax
preparation or dishonesty.

(6) If required to do so under section (5) of this rule, a licensee shall
be allowed a reasonable time, not to exceed 180 days, to sever an existing
relationship with a person whose license is revoked or refused.
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(7) Section (5) of this rule does not apply to a licensee or a person
described in subsections (5)(a) through (c) of this rule, whose only finan-
cial interest in a tax preparation business is the ownership of ten percent or

less of the stock in a publicly-held corporation.
Stat. Auth.: ORS 673
Stats. Implemented:
Hist.: TSE 6, f. & ef. 1-5-76; TSE 1-1979, . 6-14-79, ef. 6-15-79; TSE 1-1985, f. & ef. 1-15-
85; TSE 8-1987, f. & ef. 12-21-87; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 2-2007, . 1-
12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-010-0041
Address and Telephone

Licensees shall file with the Board their current mailing address, res-
idence address, email address and telephone number(s). Licensees shall
also file with the Board their current business address, telephone number
and a year-round address and telephone number where clients and the
Board may contact the licensee. Whenever any of the information required

in this section changes, the licensee shall notify the Board within 10 days.
Stat. Auth.: ORS 673
Stats. Implemented:
Hist.: TSE 1-1985, f. & ef. 1-15-85; BTP 2-2007, . 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f.
1-14-08, cert. ef. 2-1-08

800-015-0005
Basic Education

(1) An accredited college/university, educational service district
(ESD), or a private firm that has met or is exempt from the registration
requirements of the Oregon Department of Education or a private firm
offering classes only to its own employees and is exempt from the Oregon
Department of Education requirements may act as a sponsor for the basic
income tax course.

(2) Sponsors shall apply for course certification on a form provided
by the Board.

(3) A basic course shall include:

(a) At least 80 classroom hours of basic tax preparation instruction. If
the course is offered through correspondence, it must be the equivalent of
80 classroom hours of instruction;

(b) Instruction in each of the subject areas specified in the Preparer
Examination Index maintained by the Board;

(c) Sufficient working problems to instruct in the use of appropriate
forms and schedules; and

(d) A midterm and final examination.

(4) The Board may require that a sponsor applicant submit evidence
that course materials and lesson plans comply with section (3) of this rule.

(5) Basic course sponsors shall employ only instructors to teach basic
courses who are actively licensed or who fall within the exemptions of ORS
673.610(2)(4) and who prepared taxes for at least two (2) tax seasons
immediately prior to teaching the course.

(a) The Board may grant a specific waiver to instructor qualifications
when unusual or extenuating circumstances exist.

(b) Sponsors shall submit to the Board the names and qualifications
of instructors teaching each basic course.

(c) Repeated low passage rates of an instructor’s students on the tax
preparers’ examination is evidence that the instructor may not be qualified
to teach a basic tax preparation course.

(d) The instructor’s approval to teach Basic Tax Preparation courses
may be revoked by the Board.

(6) Evidence of successful course completion shall be furnished to
students by course instructors on a Board-approved session attendance cer-
tification form. Forms may be reproduced by course sponsors. If a student
misses a portion of the class sessions, the instructor may provide makeup
work.

(7) Applications for course certification shall be submitted annually at
least 60 days prior to the course starting. Certification shall be for the sub-
sequent 12 months.

(8) The Board may refuse to issue or withdraw a course certification
for failure to meet any of the course or instructor requirements contained in

this rule.
Stat. Auth.: ORS 673.625(1)
Stats. Implemented:
Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; Renumbered from OAR 800-020-0040
by TSE 2-1980, f. & ef. 5-30-80; TSE 3-1982, f. & ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-
85; TSE 3-1990, f. & cert. ef. 1-25-90; TSE 7-1992, f. & cert. ef. 12-22-92; BTSE 1-2001, f.
& cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-
05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-015-0010
Continuing Education

(1) Except for renewal of an initial license, a Licensed Tax Consultant
or Licensed Tax Preparer renewing a license shall submit evidence of
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attending OR by self-attestation on the renewal must complete at least 30
hours of acceptable continuing education since the last renewal date.

(2) If by self-attestation, each licensee shall report compliance with
the continuing education requirements on the license renewal document.
Licensees shall be subject to the provisions of OAR 800-015-0015 pertain-
ing to the periodic audit of continuing education.

(3) If by self-attestation, proof of participation in required continuing
education is the responsibility of the licensee. To ensure that proof of attain-
ment of required continuing education is available for audit or investigation
by the Board, licensees shall maintain a record of attendance for at least two
years following each continuing education cycle and renewal of the tax
practitioner license.

(4) Continuing education credit will be accepted only for courses and
seminars that comply with all Board rules regarding continuing education.

(5) The Board may verify continuing education information submit-
ted by licensees.

(6) Education hours earned in excess of 30 hours annually cannot be
carried over from one renewal period to the next, except extra hours earned
during the month of renewal not claimed on that renewal may be submitted
with the following year’s renewal.

(7) Continuing education credit shall be granted only once during a
license year for attendance at or instruction of duplicate seminars offered
by the same sponsor.

(8) Continuing education credit for courses at accredited universities
and colleges will be 15 hours for each semester hour credit and 10 hours for
each quarter hour credit. For all other courses and seminars, one hour of
continuing education credit will be allowed for each hour of classroom
attendance.

(9) Continuing education credit may be accepted for instructors of
basic or advanced courses or seminars. The credit allowed will be two
hours for each hour of teaching, which includes preparation time. No more
than 1/2 of total required continuing education credit can be in teaching.

(10) Correspondence study courses may be accepted if the program
and sponsor comply with all Board rules regarding continuing education
and:

(a) The sponsor requires evidence of satisfactory completion of work-
books or examinations before certificates are issued.

(b) The hours credited do not exceed the credit that would be allowed
in a resident course covering the same material; and

(c) A course outline with accompanying workbooks or exams is sub-
mitted to the Board, prior to offering the material, for approval of course
content and hours of credit claimed.

(11) “In-Company” instruction may be accepted if the course or sem-
inar is presented to ten or more people and all other requirements for con-
tinuing education sponsors are met. Portions of such educational sessions
devoted to administrative and firm matters shall not be accepted.

(12) If a licensee claims credit for a course or seminar in the reason-
able belief the instruction qualifies as acceptable continuing education, but
the Board finds all or part of the hours claimed to be unacceptable, the
licensee may be granted an additional period of time, not to exceed 60 days,
to make up the rejected hours.

(13) Licensed Tax Consultants and Licensed Tax Preparers who have
extenuating circumstances and are unable to obtain all their continuing edu-
cation by their license due dates may make application, by completing a

form prescribed by the Board, for a waiver of continuing education hours.
Stat. Auth.: ORS 673.645 - 673.667
Stats. Implemented: ORS 673.645 - 673.667
Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; TSE 2-1980, f. & ef. 5-30-80,
Renumbered from OAR 800-020-0045; TSE 3-1980, f. & ef. 8-22-80; TSE 2-1982, f. & ef.
5-10-82; TSE 3-1982, f. & ef. 11-19-82; TSE 1-1985, . & ef. 1-15-85; TSE 3-1985, f. & ef.
12-5-85; TSE 9-1987, f. & ef. 12-21-87; TSE 1-1997, f. & cert. ef. 7-2-97; BTSE 1-2001, f.
& cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-
05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-015-0015
Continuing Education: Audit, Required Documentation and Sanctions

(1) The Board will audit a select percentage of licensee records deter-
mined by the Board to verify compliance with continuing education
requirements.

(2) Licensees notified of selection for audit of continuing education
attestation shall submit to the Board, within 30 days from the date of
issuance of the notification, satisfactory evidence of participation in
required continuing education in accordance with OAR 800-015-0010.

(3) Documentation of a certificate of completion of attendance at a
program, seminar or course provided by a sponsor must include:

(a) Name of student;

(b) Name of sponsoring institution/association or organization;

(c) Location of program;

(d) Title of program and description of content;
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(e) Name of instructor or presenter;

(f) Date(s) of attendance;

(g) Number of classroom hours of instruction;

(4) For documentation of completion of a college/university course, a
Licensee must submit a copy of an official transcript, diploma, certificate,
statement or affidavit.

(5) If documentation of continuing education is invalid or incomplete,
the licensee must correct the deficiency within 30 days from the date of
notice. Failure to correct the deficiency within the prescribed time shall
constitute grounds for disciplinary action.

(6) Misrepresentation of continuing education, or failing to meet con-
tinuing education requirements or documentation may result in disciplinary
action, which may include but is not limited to assessment of a civil penal-

ty and suspension or revocation of the license.
Stat. Auth.: ORS 673.605 - 673.740
Stats. Implemented: ORS 673.605 - 673.740
Hist.: BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-015-0030
Continuing Education and Basic Sponsor Requirements

(1) Sponsors shall:

(a) Maintain for at least two years an outline of each program pre-
sented;

(b) Maintain for at least two years a record of attendance for each pro-
gram presented;

(c) Maintain for at least two years a record of instructor names,
addresses and qualification; and

(d) Provide the student a certificate or other verification of comple-
tion at the conclusion of the program. If the sponsor is an accredited col-
lege or university, a student transcript or grade report showing the credit
earned will be acceptable verification. For all other sponsors, the certifica-
tion shall include:

(A) Student’s name;

(B) Sponsor’s name and address;

(C) Instructor/presenter’s name;

(D) Location of program;

(E) Title of program;

(F) Date(s) attended;

(G) Number of classroom hours of instruction.

(2) Sponsors must conduct their programs in an honest and ethical

manner.

Stat. Auth.: ORS 673.655

Stats. Implemented:

Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; TSE 2-1980, f. & ef. 5-30-80,
Renumbered from OAR 800-020-0045; TSE 1-1985, f. & ef. 1-15-85; TSE 3-1985, f. & ef.
12-5-85; TSE 4-1995, f. & cert. ef. 5-5-95; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 1-2008,
f. 1-14-08, cert. ef. 2-1-08

800-020-0015
Application for Examination

(1) Application to take the examination for a tax preparer or tax con-
sultant must be filed with the Board on forms prescribed and furnished by
the Board, together with the examination fee and proctor site fee, if appli-
cable. The application must be signed.

(2) The application and examination fee shall be filed with the Board
no later than one month prior to the examination date, except when the
Board sets tighter deadlines due to extenuating circumstances.

(3) Completed basic course certification forms as required under
OAR 800-015-0005(6) shall be submitted to the Board by the student with
the application for a Tax Preparer License. The preparer applicant may file
an application to take the examination before completing the basic tax
course. Applicants shall furnish the Board a brief outline of courses com-
pleted, together with a transcript from the educational institution if the
course(s) they completed has/have not received prior approval from the
Board. If the agency determines the course(s) completed is/are comparable
to those described in OAR 800-015-0005, the applicant shall be eligible to
take the examination.

(4) A tax consultant applicant who is a Licensed Tax Preparer shall
submit verification by the applicant’s employer or employers, on forms pre-
scribed and furnished by the Board, that the applicant has worked in the
capacity as a Licensed Tax Preparer for not less than a cumulative total of
780 hours during at least two of the last five years.

(5) A tax consultant applicant who is claiming equivalent tax prepar-
er experience shall submit on forms prescribed and furnished by the Board:

(a) Verification by the applicant’s employer or employers that the
applicant has worked in the capacity as a Licensed Tax Preparer for not less
than a cumulative total of 780 hours during at least two of the last five
years.
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(i) The Board will accept employment as an income tax auditor or tax-
payer service representative with the Internal Revenue Service or State
Department of Revenue as being equivalent experience.

(i) For the purpose of meeting the work experience requirement for
tax consultants, one hour of experience gained through volunteer tax prepa-
ration programs such as VITA and AARP-TCE will be accepted for each
five hours spent preparing, advising or assisting in the preparation of tax
returns through the volunteer program, up to a maximum of 150 hours cred-
ited. To qualify for the one to five hour experience credit, total hours
worked in the volunteer program must be verified in writing by a supervi-
SOr.

(b) To claim experience under this section, the applicant must submit
a petition signed under penalty of perjury that the work experience claimed
is true, correct and complete.

(6) Applicants for the tax consultant examination must have complet-
ed, within a year prior to submitting application, a minimum of 15 hours of
acceptable continuing education in personal income taxation to meet the
requirements of OAR 800-015-0010 to 800-015-0030. This requirement is
in addition to the required 780 hours of work experience earned during at
least two of the last five years.

(7) A tax consultant applicant claiming tax consulting experience in
another state shall:

(a) Submit, on a form prescribed and furnished by the Board, a peti-
tion signed under penalty of perjury, claiming self-employment as a tax
consultant for no less than two of the last five years; and

(b) Furnish documented proof of self-employment as a tax consultant.

(8) A tax preparer or tax consultant applicant who has worked in the
capacity as a tax practitioner in another state or in an exempt status may
request Board approval to substitute work experience for up to two-thirds
of the classroom hours of basic income tax education otherwise required to
qualify as a tax preparer or tax consultant. Approval may be granted to sub-
stitute experience for education only if:

(a) The applicant was actively engaged in a tax preparation business
within two years prior to the date of application;

(b) The applicant has at least three years experience in a tax prepara-
tion business;

(c) The applicant has gained a competency level through work expe-
rience that is equal to those applicants who have successfully completed the
basic income tax course; and

(d) The applicant submits verification by the applicant’s employer(s)
or evidence of self-employment regarding the work experience.

(9) The Board may accept education credit for courses completed by
a tax consultant applicant to substitute for up to 260 hours of work experi-
ence at the rate of one classroom hour of education for five hours of expe-
rience if:

(a) The subject matter of the course was related to taxation;

(b) The applicant completed the course within one year of applying to
become a Licensed Tax Consultant; and

(c) Credit for the course is not claimed to fulfill continuing education
requirements.

(10) Information required of the applicant and on the application
forms shall be completed before an applicant may be admitted to an exam-

ination.
Stat. Auth.: ORS 673.625
Stats. Implemented:
Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 2-1980, f. & ef. 5-30-80; TSE 2-1982, f. & ef. 5-10-82; TSE 3-1982, f. &
ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-85; TSE 3-1985, f. & ef. 12-5-85; TSE 4-1988, f. &
cert. ef. 11-2-88; TSE 5-1990, f. & cert. ef. 5-3-90; TSE 9-1992, f. & cert. ef. 12-22-92;
BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 1-2005, f. &
cert. ef. 1-5-05; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-
1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0020
Examinations

(1) Licensing examinations shall be scheduled as the Board deems
appropriate.

(2) Tax preparer and tax consultant applicant’s examination shall be
written. Questions shall be so constructed as to measure the applicant’s
knowledge of Oregon and federal personal income tax law, theory and prac-
tice; the provisions of ORS 673.605 to 673.735 and the Code of
Professional Conduct. The tax consultant examination shall require a high-
er standard of knowledge.

(3) A tax preparer applicant must have at least a 75 percent grade or
score on the entire examination to pass.

(4) A tax consultant applicant must have at least a 75 percent grade or
score on the entire examination to pass.

(5) An agent holding a valid treasury card who is enrolled to practice
before the Internal Revenue Service must have at least a 75 percent grade
or score on the Consultant’s State-Only portion of the examination to pass.
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(6) Pass or fail results, including scores, of the examination shall be
provided to each examination candidate, electronically or in writing.
Results will not be given by any other means.

(7) No review of examination questions by the applicant will be grant-
ed.

(8) An applicant who fails to pass the examination shall be eligible for
a succeeding examination upon making application and payment of the
examination fee.

(9) An applicant who passes an examination must apply for licensing
within 60 days from the examination date. If application for license is not
made within 60 days, the applicant must retake the examination, unless
there are verifiable circumstances beyond the reasonable control of the

applicant, subject to the discretion of the Board.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 673
Stats. Implemented: ORS 673.605 - 673.740 & 673.990
Hist.: TSE 8, f. & ef. 5-19-76; TSE 10(Temp), f. & ef. 11-29-76 thru 3-28-77; TSE 11, f. &
ef. 4-6-77; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1980, f. & ef. 5-30-80; TSE 1-1981
(Temp), f. 1-2-81, ef. 1-5-81; TSE 2-1982, f. & ef. 5-10-82; TSE 1-1983, f. & ef. 3-10-83;
TSE 1-1984(Temp), f. & ef. 12-20-84; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1985(Temp), f.
& ef. 6-11-85; TSE 2-1986, f. & ef. 7-14-86; TSE 4-1987, f. & ef. 10-2-87; TSE 1-1989, f.
& cert. ef. 6-8-89; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03;
BTP 2-2004, f. 8-12-04 cert. ef. 8-31-04; BTP 2-2005, f. 7-28-05, cert. ef. 8-1-05; BTP 3-
2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0022
Examination Conduct; Disqualification

(1) Examination Conduct: Examinations shall be conducted in a des-
ignated area with restricted access. Approval notification of an applicant’s
eligibility to take the examination must be issued by the board office prior
to scheduling an appointment for examination. Authorization must be pro-
vided by the board office or proctoring site before bringing any materials,
electronic equipment or devices into the examination area. Applicants shall
be required to provide a government issued photographic identification
such as a driver’s license before being allowed to take the examination.

(2) Examination Disqualification: A candidate may be immediately
disqualified during or after the examination for conduct that interferes with
the examination. Such conduct includes:

(a) Taking or attempting to take any unauthorized items, notes, mate-
rials or devices into the examination area;

(b) Giving or attempting to give assistance to others in answering
questions during the examination;

(c) Receiving or attempting to receive assistance during the examina-
tion, including assistance from other individuals, notes, books or devices to
answer questions;

(d) Removing or attempting to remove any secure examination-relat-
ed information, notes, or materials from the examination site;

(e) Failing to follow directions relative to the conduct of the exami-
nation;

(f) Exhibiting behavior which impedes the normal progress of the
examination; and

(g) Endangering the health or safety of a person involved in the exam-
ination.

(3) Disqualification will invalidate the examination and result in for-
feiture of the examination and fees. The candidate will be required to reap-
ply, submit additional examination fees, and request in writing via submis-
sion of a new application to schedule another examination. The examina-
tion will be scheduled at a date, time and place determined by the Board

following the date of disqualification.
Stat. Auth.: ORS 673.605 - 673.740, 673.990
Stats. Implemented: ORS 673.605 - 673.740, 673.990
Hist.: BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0025
Fees

The fees for licenses and registrations issued, renewed, reactivated or
otherwise, shall be prescribed by the State Board of Tax Practitioners by
rule but shall not exceed the following:

(1) The fee for application for examination for a tax preparer’s license
is $50.

(2) The fee for application for examination for a tax consultant’s
license is $85.

(3) The fee for issuance or renewal of a tax preparer’s active license
is $80.

(4) The fee for issuance or renewal of a tax consultant’s active license
is $95.

(5) The fee for an initial consultant license, if an applicant holds an
active preparer’s license is $65.

(6) The fee for an initial combination consultant license/business reg-
istration, if an applicant holds an active preparer’s license is $125.

(7) The fee to place a tax preparer’s license in inactive status is $35.
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(8) The fee to place a tax consultant’s license in inactive status is $50.

(9) The fee for reactivation of a tax preparer license in inactive status
is $80.

(10) The fee for reactivation of a tax consultant license in inactive sta-
tus is $95.

(11) The fee to reactivate a tax preparer or tax consultant license in
lapsed status is $35, plus payment of all unpaid renewal fees.

(12) The fee for a duplicate license is $10.

(13) The fee for a replacement tax consultant’s certificate is $15.

(14) The fee for issuance or renewal of a tax preparation business reg-
istration is $110.

(15) As provided by subsection (a) and (b) of this section, the fee for
issuance or renewal of a combination tax consultant’s or tax preparer’s
license and tax preparation business registration is $155:

(a) For Consultants — If postmarked on or before June 15th.

(b) For Preparers — If postmarked on or before October 15th.

(16) The fee for issuance or renewal of a branch office registration is
$20.

(17) Dishonored Check or Electronic Payment. Pursuant to ORS
30.701, whenever a bank check, credit or debit transaction in payment of an
obligation due for fees, penalties, copies of records or materials, or other
services to the agency, is dishonored by the bank upon which the check is
drawn, the applicant or authorization holder will be assessed and must pay
an administrative processing fee in the amount of $25. The agency may
take any other disciplinary action against an authorization holder or payer
and may seek other legal remedies in pursuing to effect collection of the
returned items. If a check is returned for Non-Sufficient Fund (NSF) or
uncollected funds the agency will attempt to collect payment by other

means.
Stat. Auth.: ORS 673.730
Stats. Implemented: ORS 673.685
Hist.: TSE 4(Temp), f. & ef. 11-20-75 through 3-19-76; TSE 8, f. & ef. 5-19-76; TSE 14, f.
10-25-77, ef. 11-1-77; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 3-1979, f. 11-28-79, ef. 11-
30-79; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1986, f. & ef. 7-14-86; TSE 1-1987(Temp), f. 6-
30-87, ef. 7-1-87; TSE 5-1987, f. & ef. 10-2-87; TSE 7-1987(Temp), f. & ef. 11-17-87; TSE
1-1988, f. & cert. ef. 2-19-88; TSE 4-1990, f. & cert. ef. 5-3-90; TSE 3-1991(Temp), f. 8-14-
91, cert. ef. 9-29-91; TSE 5-1991, f. & cert. ef. 10-28-91; TSE 12-1991(Temp), f. & cert. ef.
11-25-91; TSE 3-1992, f. 5-15-92, cert. ef. 6-1-92; TSE 3-1997, f. & cert. ef. 9-4-97; BTSE
1-2001, f. & cert. ef. 4-19-01; BTSE 1-2002(Temp), f. & cert. ef. 8-6-02 thru 1-1-03;
Administration correction 4-16-03; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 3-2005, f. 8-31-
05, cert. ef. 9-1-05; BTP 3-2007, f. 7-30-07, cert. ef. 8-1-07; BTP 1-2008, f. 1-14-08, cert. ef.
2-1-08

800-020-0026
Refunds of Examination Fees

(1) A $10 nonrefundable processing fee shall be retained from all
examination application fees. The remainder of an examination application
fee shall be refunded only when the applicant is not qualified or when there
are verifiable circumstances beyond the reasonable control of the applicant,
subject to the discretion of the Board.

(2) Except as provided in section (3) of this rule, an applicant who has
been approved to sit for the examination but who fails to take or pass the
examination shall not be entitled to a refund of the examination fee.

(3) If application for examination is made in anticipation of success-
fully completing the required basic course and the applicant fails to com-
plete the required course a refund of the examination fee will be issued only
if:

(a) The applicant establishes that failure to successfully complete the
course was beyond the reasonable control of the applicant subject to the
discretion of the Board; and

(b) The applicant notifies the Board prior to the scheduled examina-

tion date.
Stat. Auth.: ORS 673.730(3)
Stats. Implemented:
Hist.: TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1982, f. & ef. 5-10-82; TSE 1-1983, f. &
ef. 3-10-83; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1986, f. & ef. 7-14-86; TSE 6-1991, f. &
cert. ef. 10-28-91; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03;
BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0030
Licenses — Renewals and Reactivation

(1) Applicants who pass the required examination and meet all other
requirements shall be issued a license upon request and payment of the
license fee. The licensee shall be assigned a permanent license number.

(2) Tax preparers’ licenses shall expire annually on September 30.

(3) Tax consultants’ licenses shall expire annually on May 31.

(4) Renewal licenses shall be issued upon receipt of a signed renewal
application notice, proof of required continuing education and the appro-
priate fee.

(5) Licensed Tax Preparers have the option to file for inactive status
on or before October 15, provided the license is not in lapsed status as pro-
vided in OAR 800-020-0035(2).
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(6) Licensed Tax Consultants have the option to file for inactive sta-
tus until June 15, provided the license is not in lapsed status as provided in
OAR 800-020-0035(2).

(7) If a tax preparers or tax consultants license is suspended or
revoked, the individual’s license and pocket identification card become the
property of the Board and shall, on demand, be delivered by the holder to
the Board of Tax Practitioners.

(8) Licenses that have been placed in inactive or lapsed status may be
reactivated upon receipt of a completed reactivation application form pre-
scribed by the Board, proof of required continuing education and the appro-

priate fee(s).
Stat. Auth.: ORS 673.730
Stats. Implemented:
Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1982, f. & ef. 5-
10-82; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1986, f. & ef. 7-14-86; TSE 2-1993, f. & cert.
ef. 2-23-93; BTP 3-2005, f. 8-31-035, cert. ef. 9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-
07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0031
Certificates

(1) A Licensed Tax Consultant’s certificate issued by the Board may
be displayed by the licensee so long as the licensee holds a current valid
license as a Licensed Tax Consultant. If a Licensed Tax Consultant’s license
has been placed in inactive or lapsed status, the holder shall no longer dis-
play the certificate.

(2) If a tax consultant’s license is suspended or revoked, the certifi-
cate becomes the property of the Board and shall on demand be delivered

by the holder to the Board of Tax Practitioners.
Stat. Auth.: ORS 673.730
Stats. Implemented:
Hist.: TSE 13, f. & ef. 9-20-77; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1993, f. & cert. ef. 2-
23-93; BTP 22007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-020-0035
Inactive and Lapsed Status

(1) Except as provided in section (3) of this rule, a license that has
been placed in inactive status may be reactivated upon submission of a
reactivation application, payment of license fee for an active license and
proof of compliance with all past continuing education requirements the
same as if the licensee had held an active license.

(2) Except as provided in section (3) of this rule, a license that has
been placed in lapsed status may be reactivated to active status upon sub-
mission of a reactivation application, payment of all past unpaid fees and
proof of compliance with all past continuing education requirements the
same as if the licensee had held an active license. A license that has been
placed in lapsed status shall not be placed in inactive status.

(3) A license that has been placed in inactive or lapsed status, or a
combination thereof, for three consecutive years, shall not be reactivated to
active status.

(4) The Board may refuse to reactivate a license that has been placed
in inactive or lapsed status for the same reasons it may refuse to issue,

renew, suspend, or revoke a license.
Stat. Auth.: ORS 673.645, 673.667 & 673.730
Stats. Implemented:
Hist.: TSE 8, f. & ef. 5-19-76; TSE 3-1985, f. & ef. 12-5-85; TSE 2-1991, . & cert. ef. 1-30-
91; TSE 6-1992, f. 8-13-92, cert. ef. 8-1-93; TSE 2-1993, f. & cert. ef. 2-23-93; BTSE 1-
2001, f. & cert. ef. 4-19-01; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-
08, cert. ef. 2-1-08

800-025-0020
Tax Preparation Business Registration

(1) A tax preparation business shall not offer services to the public
until the business has:

(a) Complied with applicable laws and rules of the Oregon
Corporation Division;

(b) Registered with the Board, on a Board-approved application form,
the business name, address and telephone number; the name(s) of the
owner(s) of the business; and the name of the individual(s) responsible
under OAR 800-025-0040 for the tax activities of the business; and

(c) Paid the tax business registration fee required under OAR 800-
025-0025.

(2) Within ten days of a change of name or ownership, a tax prepara-
tion business must file a new business registration with the Board and pay
a new business registration fee.

(3) A person who offers tax preparation services under more than one

name must register each such name as a separate business.
Stat. Auth.: ORS 673.730(5)
Stats. Implemented:
Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 13-1991(Temp), f. & cert. ef. 11-25-91; TSE 14-
1991, f. 11-25-91, cert. ef. 1-1-92; TSE 4-1992, f. & cert. ef. 5-15-92; BTP 3-2005, f. 8-31-
05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08
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800-025-0023

Reporting Closing of Business; Address and Phone Changes
A tax preparation business shall notify the Board within ten days of:
(1) Termination of the tax preparation business;
(2) A change in the mailing address, physical address, email address

or telephone number(s) of the business.
Stat. Auth.: ORS 673.730(5)
Stats. Implemented:
Hist.: TSE 7-1991, f. & cert. ef. 10-28-91; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-
2008, f. 1-14-08, cert. ef. 2-1-08

800-025-0025
Renewal of Tax Preparation Business Registration

(1) Tax preparation business registrations shall expire annually on
June 15, except that combination business registration/tax preparer licens-
es shall expire annually on October 15.

(2) At least 30 days prior to the registration expiration date each year,
the Board shall attempt to notify each business, using the contact informa-
tion they provided to the Board, that their tax preparation business regis-
tration is up for renewal.

(3) Renewal registrations shall be issued to qualifying businesses
upon receipt of a completed registration renewal application and the fee for
registering a tax preparation business specified in OAR 800-020-0025(14)
or the fee for a combined tax consultants or tax preparers license and busi-
ness registration specified in OAR 800-020-0025(15).

(4) A business whose registration has expired shall not perform tax
preparation services for the public, for a fee, or offer such services until the
business submits a new business registration application and the application
process has been completed.

Stat. Auth.:

Stats. Implemented:

Hist.: TSE 8-1991, f. & cert. ef. 10-28-91; BTP 1-2004, f. 1-28-04, cert. ef. 2-1-04; BTP 3-
2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-025-0030
Branch Offices

(1) A tax preparation business shall not operate any branch office
until:

(a) The business has complied with all laws and rules of the Board
concerning tax business registration;

(b) The mailing address, physical address and phone number(s) of the
branch office and the name and license number of the resident consultant
for the branch office have been submitted to the Board; and

(c) The business has paid an annual fee for the branch office registra-
tion for that location as required under OAR 800-020-0025(16).

(2) Branch office registrations shall expire annually on the expiration
date of the associated tax business registration.

(3) At least 30 days before the expiration of a branch office registra-
tion, the Board shall attempt to notify each business, using the contact
information they provided to the Board, that their tax preparation branch
office registration is up for renewal.

(4) Renewal branch office registrations shall be issued to qualifying
businesses upon receipt of the required annual registration fee.

(5) A tax preparation business operating branch offices shall notify the
Board within 10 days of:

(a) Change of mailing address, physical address, e-mail address or
phone number(s) of the branch office.

(b) Change in resident consultant of the branch office.

(c) Closing the branch office.

(6) Branch offices must be conducted under the same name as the
principal office. This name shall be posted conspicuously in each branch
office.

(7) The name of the Designated Consultant and the name of the
Resident Consultant must be posted conspicuously in each branch office.

(8) The current registration issued by the Board for a branch office

must be posted conspicuously in the branch office.
Stat. Auth.: ORS 673.730(5)
Stats. Implemented: ORS 673.730(5)
Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 10-1991, f. & cert. ef. 10-28-91; TSE 5-1992, f. 5-
15-92, cert. ef. 7-1-92; TSE 2-1996, f. & cert. ef. 12-30-96; BTP 3-2005, f. 8-31-05, cert. ef.
9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-025-0060
Consultant in Residence

(1) A Licensed Tax Consultant shall be in residence at each principal
and branch office. "Tax consultant in residence" means that a Licensed Tax
Consultant is physically present to conduct and carry out his/her duties in
the principal or branch office for at least fifty (50) percent of the time an
office is open to the public for tax preparation, assistance & advice during
each week from January 15 to the federal filing deadline without extensions
and during each month for the remainder of the year for year round offices.
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(2) The Board may waive the Licensed Tax Consultant in residence
requirement of subsection (1) upon written application which details how
the management and supervision of principal and branch offices will effec-
tively be accomplished. The Board shall grant a waiver only where at least
one of the following circumstances exist: Sickness or death of a Licensed
Tax Consultant.

(a) Unforeseen or unusual circumstances.

(3) In granting or denying a written application for waiver, the Board
shall evaluate each case on an individual basis, considering the following
factors:

(a) Distance between offices supervised by a Licensed Tax
Consultant.

(b) Past compliance of waiver applicants with ORS 673.605 to
673.735 and rules of the Board.

(c) Whether the policies and procedures described in the application
will result in effective management and supervision of Licensed Tax
Preparers in the absence of a Resident Consultant.

(4) Applicants shall apply annually for waiver of the resident consult-
ant rule. The application shall provide all of the information described in
guidelines established by the Board for applying for waivers. Except in
emergency circumstances, such as incapacitation, death or resignation of a
resident tax consultant, waiver applications will not be accepted after
January 31 for branch offices intended to operate at any time during the
period January 1 to April 15 of the same calendar year. Approved waivers
shall expire on the expiration date of the associated tax business registra-
tion or a date established by the Board.

(5) All applications must be acted upon by the Board. Disapproval of
an application by the Board may be appealed.

(6) The supervising Licensed Tax Consultant of an office for which a
waiver has been approved shall meet in person with Licensed Tax Preparers
in the office at least twice weekly to review the work of each Licensed Tax

Preparer and respond to questions.
Stat. Auth.: ORS 673.730(5)
Stats. Implemented: ORS 673.615(2)4
Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 5-1986, f. & ef. 10-6-86; TSE 6-1987, f. & ef. 10-
2-87; TSE 3-1988, f. & cert. ef. 8-26-88; TSE 5-1995, f. & cert. ef. 5-5-95; TSE 2-1996, f.
& cert. ef. 12-30-96; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 3-2005, f. 8-31-05, cert. ef.
9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-025-0070
Keeping of Records

(1) If a Licensed Tax Consultant is employed by another Licensed Tax
Consultant, the records shall be kept by the employing Licensed Tax
Consultant.

(2) If the Licensed Tax Consultant who has been designated as
responsible for the tax return preparation activities and decisions of the cor-
poration, firm or partnership, ceases to be connected with the corporation,
firm or partnership the records shall be retained by the corporation, firm or
partnership.

(3) The records of the returns shall be kept for a period of not less than

four years after the date of the preparation, advice or assistance.
Stat. Auth.: ORS 673
Stats. Implemented:
Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1985, f. & ef. 1-15-85; Renumbered from 800-020-
0070; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-030-0025
Civil Penalties

(1) Civil Penalty Ranges. Pursuant to ORS 673.735, a civil penalty in
the following range shall be assessed for each violation of the following
statutes and rules: [Table not included. See ED. NOTE.]

(2) Civil Penalty Factors. Pursuant to ORS 673.735, the following
factors shall be considered in determining the amount of civil penalty to
assess for each violation above the minimum established under paragraph
(1) of this rule or for violations not specified in paragraph (1):

(a) The previous record of the person in complying, or failing to com-
ply, with ORS 673.605 to 673.740, or any rule or order adopted there under.

(b) The harm to the consumer as a result of the violation.

(c) The person’s knowledge of the statute, rule, or order violated. An
intentional, reckless, or willful violation warrants a high civil penalty per
violation.

(d) The person’s lack of cooperation with the Board.

(e) The seriousness of the violations committed.

(3) Daily Civil Penalty. Pursuant to ORS 673.735, the Board may
impose civil penalties of not more than $5,000 for each violation of ORS
673.605 to 673.740, or any rule adopted there under. In the case of viola-
tions of ORS 673.615, 673.643, or 673.705(5), or OAR 800-010-0025(7) or
800-010-0042, the Board may consider each business day a person contin-
ues in violation following Board notification to be a separate violation.
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(4) Civil Penalty Adjustment. The civil penalty amount to be imposed
under this rule shall be lowered to an appropriate amount when the Board
determines that the total civil penalties to be assessed against a person are
grossly disproportionate to the seriousness of the violations committed.

(5) Payment of Civil Penalties. Unless otherwise ordered by the
Board, payment of any civil penalty imposed by the Board must be made
within 60 days of the date a final order assessing the penalty is issued. If
the civil penalty is not paid within that time, in addition to any other action
allowed by law or Board rules, proceedings may be instituted to suspend,
revoke or refuse to renew the tax consultants or tax preparers license of the

person against whom the penalty is assessed.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 673.730
Stats. Implemented: ORS 673.735
Hist.: TSE 1-1985, f. & ef. 1-15-85; BTSE 1-1998, f. & cert ef 9-3-98; BTSE 1-2002(Temp),
f. & cert. ef. 8-6-02 thru 1-1-03; Administrative correction 4-16-03; BTP 1-2003, f. & cert.
ef. 9-23-03; BTP 1-2004, f. 1-28-04, cert. ef. 2-1-04; BTP 3-2004, f. 10-11-04 cert. ef. 11-1-
04; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

800-030-0050
Obtaining Information and Purchasing Board-Provided Materials
and Services

Materials and services available to the public and licensees through
the Tax Board may be obtained or purchased as follows:

(1) In response to telephone requests, the board office may provide
the tax practitioner name, license number, whether the license is active or
expired, business location, business telephone number and whether a disci-
pline record exists.

(2) A copy of the Oregon Revised Statutes Chapter 673 and Oregon
Administrative Rules Chapter 800 may be provided upon request at no
charge for the first request. A charge will be assessed for additional/multi-
ple copies.

(3) All requests for any information other than that listed in sub-sec-
tion (1) and (2) of this rule must be submitted in writing to the board office.

(4) The Board may charge for copies of its records. The types of
records that the Board can charge for copies includes, but is not limited to,
such material as copies of certificate(s), license(s), registration(s), board
meeting materials that are available to the public, general information,
duplicating requests requiring multiple records search or the compiling and
creation of official documents.

(5) Fees shall not exceed the Board’s actual costs for copying the
record(s) requested including, but not limited to, the Board’s cost for locat-
ing, compiling, making available for inspection, obtaining legal or other
professional advice related to the request, reviewing the records in order to
delete exempt material, supervising a person’s inspection of original
records, preparing the copy in paper, audio, or electronic format, certifying
documents as true copies, and delivery of such record(s).

(6) All fees assessed must be paid before public records are made
available. Estimates/fees for processing requests for public records may be
given when requested. Person(s) making the public records request is
responsible for the actual costs regardless of the estimate.

(7) Persons who want to obtain copies of the following records may
learn the charge for them by contacting the board office:

(a) A list of name’s, addresses and places of business for all licensed
tax practitioners currently on file with the Agency;

(b) A list of records, regardless of whether status is active, inactive,
expired or archived;

(c) One or more photocopies of any Board document or portion there-
of;

(d) Copies of board meeting minutes or committee meeting min-
utes/reports.

(8) Advertising services provided by the Board for a fee which can be
obtained by contacting the board office:

(a) Advertising for help-wanted, sale of business and tax related serv-
ices or products in the Board newsletter;

(b) Advertising of Tax Consultant or Tax Business on the Board Web
site. Licensees and businesses must be in good standing with the Board to
obtain and maintain this service.

(c) All advertising is subject to the review and approval of the Board.

(9) Charges for records may be waived or substantially reduced if the
request is in the publics interest, pursuant to ORS 192.440(4) & (5).

(10) The following fees apply to requests for the following types of
public records, information, and services provided by the Board:

(a) Fee for a list of current licensees, which includes; license number,
name, mailing address is $25.

(b) Fee for a monthly subscription to a list of current licensees is $120
per year. Lists provided between the 1st — 10th of each month.

(c) Fee for duplicates of tape recordings of board meetings, discipli-
nary hearings, etc. that are available to the public are $5 each, plus labor at
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an hourly rate of $25, mailing costs and any Department of Justice costs
that may need to be incurred.

(d) Fee for board/committee meeting materials, available to the pub-
lic, is:

(A) $10 per board/committee meetings’ minutes.

(B) $5 per board/committee notice and agendas.

(e) Fees for advertising for help-wanted and tax related services or
products in board newsletter:

(A) $10 per 3 3/8 inch line or part line.

(B) $350 for a full page ad.

(C) $180 for a half page ad.

(D) $100 for a quarter page ad.

(E) $50 for a business card size ad.

(f) Fee for advertising of a tax consultant or tax business or as an
employee of a tax business on the Boards website:

(A) Name, business address (physical & e-mail), and phone is $10 per
year per county.

(B) An additional $10 per county annual fee may be charged for a link
to a tax business related website.

(g) Fee for multiple records search including duplicating of docu-
ments is labor at an hourly rate of $30, per page duplicating .05 cents, mail-
ing costs and any Department of Justice costs that may need to be incurred.

(h) Fee for making general photocopies is labor at an hourly rate of
$25, per page duplicating .05 cents, mailing costs and any Department of
Justice costs that may need to be incurred.

Stat. Auth.: ORS 192, 670 & 673

Stats. Implemented: ORS 673.605-740 & 673.990

Hist.: TSE 5-1986, f. & ef. 10-6-86; TSE 6-1990, f. & cet. ef. 5-3-90; BTSE 1-1999, f. &

cert. ef. 11-23-99; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03;
BTP 3-2004, f. 10-11-04 cert. ef. 11-1-04; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08

Bureau of Labor and Industries
Chapter 839

Rule Caption: Implementing statutory requirements that employ-
ers provide leave to victims of certain crimes or certain purposes.
Adm. Order No.: BLI 32-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 1-1-2007

Rules Adopted: 839-009-0325, 839-009-0330, 839-009-0335,
839-009-0340, 839-009-0345, 839-009-0350, 839-009-0355, 839-
009-0360, 839-009-0362, 839-009-0363, 839-009-0365

Subject: These rules implement, define, and clarify SB 946 which
provides leave from work for victims of domestic violence, sexual
assault, and stalking.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-009-0325
Purpose and Scope

(1) The Civil Rights Division of the Bureau of Labor and Industries
enforces the Oregon Victims of Certain Crimes Leave Act (OVCCLA),
Chapter 180, Oregon Laws 2007. OVCCLA leave requires leave for vic-
tims of domestic violence, sexual assault or stalking and prohibits discrim-
ination against employees using leave under OVCCLA. These rules imple-
ment and interpret the Oregon Victims of Certain Crimes Leave Act.

(2) ORS 659A.190 through 659A.198 are separate statutes providing
for leave for crime victims to attend criminal proceedings. The Civil Rights
Division does not enforce ORS 659A.190 through 659A.198.

(3) These rules apply to complaints and inquiries received under

Oregon Laws, 2007, Chapter 180 and under these rules.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, . 12-27-07, cert. ef. 1-1-08

839-009-0330
Prohibited Discrimination

It is an unlawful employment practice for a covered employer to deny
OVCCLA leave to an eligible employee or to discharge, threaten to dis-
charge, demote, suspend or in any manner discriminate or retaliate against
an employee with regard to promotion, compensation or other terms, con-
ditions or privileges of employment because the employee inquires about,

applies for, or takes leave as provided under OVCCLA.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08
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839-009-0335
Relationship of OVCCLA to OFLA

To the extent the employee’s need for OVCCLA leave is also covered
by the Oregon Family Leave Act (OFLA), the employer may run OVCCLA

leave and OFLA leave concurrently.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0340
Definitions

(1) “Covered employer” means an employer who employs 6 or more
individuals in the State of Oregon for each working day during each of 20
or more calendar workweeks in the calendar year in which an eligible
employee takes OVCCLA leave or in the calendar year immediately pre-
ceding the year in which an eligible employee takes OVCCLA leave.

(2) “Eligible employee” means an employee employed in the State of
Oregon on the date OVCCLA leave begins; and

(a) Worked an average of more than 25 hours per week for a covered
employer for at least 180 calendar days immediately preceding the date the
employee takes OVCCLA leave; and

(A) In determining that an employee has been employed for the pre-
ceding 180 calendar days, the employer must count the number of days an
employee is maintained on the payroll, including all time paid or unpaid. If
an employee continues to be employed by a successor in interest to the
original employer, the number of days worked are counted as continuous
employment by a single employer.

(B) In determining more than 25 hours average per week, the employ-
er must count actual hours worked using guidelines set out pursuant to the
Fair Labor Standards Act (See 29 CFR Part 785).

(C) For the purpose of qualifying as an eligible employee, the
employee need not perform work solely in the State of Oregon.

(D) Eligibility of employees reemployed following a period of uni-
formed service: The federal Uniformed Services Employment and
Reemployment Act, 38 USC 43 (USERRA) provides that an employee
reemployed following a period of uniformed service is entitled to the sen-
iority and seniority-based rights and benefits that the employee had on the
date the uniformed service began, plus any seniority and seniority-based
rights and benefits that the employee would have attained if the employee
had remained continuously employed. Federal Department of Labor regu-
lation 20 CFR 1002.210 provides that in determining entitlement to senior-
ity and seniority-based rights and benefits, the period of absence from
employment due to or necessitated by uniformed service is not considered
a break in employment. The rights and benefits protected by USERRA
upon reemployment include those provided by the employer and those
required by statute. Under USERRA, a reemployed service member would
be eligible for OVCCLA leave if the number of days and the number of
hours of work for which the service member was employed by the civilian
employer, together with the number of days and number of hours of work
for which the service member would have been employed by the civilian
employer during the period of uniformed service, meet the eligibility
requirements of these rules. In the event that a service member is denied
OVCCLA leave for failing to satisfy the days and hours of work require-
ment due to absence from employment necessitated by uniformed service,
the service member may have a cause of action under USERRA but not
under these statutes.

(b) Is a victim of domestic violence, sexual assault or stalking or is the
parent or guardian of a minor child or dependent who is the victim of
domestic violence, sexual assault or stalking.

(3) “Dependent” means an adult dependent child substantially limited
by a physical or mental impairment as defined by ORS 659A.100(2)(d) or
any adult of whom the employee has guardianship.

(4) “Foster child” means a child, not adopted, but being reared as a
result of legal process, by a person other than the child’s natural parent.

(5) “Health Care Professional” means a physician or other health care
practitioner who is licensed, certified or otherwise authorized by law to pro-
vide health care services.

(6) “Immediate Family” means spouse, domestic partner, father,
mother, sibling, child, stepchild, grandparent, or any person who had the
same primary residence as the victim at the time of the domestic violence,
sexual assault or stalking.

(7) “In loco parentis” means in the place of a parent, having financial
and day-to-day responsibility for the care of a child. A legal or biological
relationship is not required.

(8) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(9) “Law Enforcement Officer” means all police, corrections, and
parole and probation officers who are included in the Public Safety
Standards and Training Act as described in ORS 181.610 and 181.651.
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(10) “Minor Child,” means a biological, adopted, foster or stepchild,
or a child with whom the employee is or was in a relationship of in loco
parentis. It also includes the biological, adopted, foster or stepchild of an
employee’s same-sex domestic partner. The minor child must be under the
age of 18.

(11) “Parent or Guardian” means a custodial parent, non-custodial
parent, adoptive parent, foster parent, biological parent or an employee who
is or was in relationship of in loco parentis with a minor child or a depend-
ent with whom the employee is or was in a relationship of in loco parentis.

(12) “Protective Order” means an order authorized by ORS 30.866,
107.095(1)(c), 107.700 to 107.735, 124.005 to 124.040 or 163.730 to
163.750 or any other order that restrains an individual from contact with an
eligible employee or the employee’s minor child or dependent.

(13) “Reasonable Leave” means any amount of leave that does not
cause an undue hardship on a covered employer’s business.

(14) “Victim of Domestic Violence” means:

(a) An individual who has been a victim of abuse, as defined in ORS
107.705; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of domestic violence committed against the
victim as defined in (a), including a member of the victim’s immediate fam-
ily.

(c) In no event will the alleged perpetrator of the domestic violence
be considered a victim for the purposes of these rules.

(15) “Victims Services Provider” means a prosecutor-based victim
assistance program or a nonprofit program offering safety planning, coun-
seling, support or advocacy related to domestic violence, sexual assault or
stalking.

(16) “Victim of Sexual Assault” means:

(a) An individual against whom a sexual offense has been committed
as described in ORS 163.305 to 163.467 or 163.525; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a sexual assault committed against the
victim as defined in (a), including a member of the victim’s immediate fam-
ily.

(c) In no event will the alleged perpetrator of the sexual offense be
considered a victim for the purposes of these rules.

(17) “Victim of Stalking” means:

(a) An individual against whom stalking has been committed as
described in ORS 163.732; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a stalking committed against the victim
as defined in (a), including a member of the victim’s immediate family.

(c) In no event will the alleged perpetrator of the stalking be consid-

ered a victim for the purposes of these rules.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 322007, f. 12-27-07, cert. ef. 1-1-08

839-009-0345
Purposes for Taking Leave

(1) A covered employer must allow an eligible employee to take rea-
sonable leave from employment for any of the following purposes:

(a) To seek legal or law enforcement assistance or remedies to ensure
the health and safety of the eligible employee or the eligible employee’s
minor child or dependent, including preparing for and participating in pro-
tective order proceedings or other civil or criminal legal proceedings relat-
ed to domestic violence, sexual assault or stalking.

(b) To seek medical treatment for or to recover from injuries caused
by domestic violence or sexual assault to or stalking of the eligible employ-
ee or the eligible employee’s minor child or dependent.

(c) To obtain, or to assist the eligible employee’s minor child or
dependent in obtaining counseling from a licensed mental health profes-
sional related to an experience of domestic violence, sexual assault or stalk-
ing.

(d) To obtain services from a victim services provider for the eligible
employee or the eligible employee’s minor child or dependent.

(e) To relocate or take steps to secure an existing home to ensure the
health and safety of the eligible employee or the eligible employee’s minor
child or dependent. Relocate includes:

(A) Transition periods spent moving the eligible employee or the eli-
gible employee’s minor child or dependent from one home or facility to
another, including but not limited to time to pack and make security or other
arrangements for such transitions related to domestic violence, sexual
assault or stalking;

(B) Transportation or other assistance required for an eligible employ-
ee or the eligible employee’s minor child or dependent related to the

domestic violence, sexual assault or stalking.
Stat. Auth.: ORS 659A.805
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Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0350
Length of Leave and Other Conditions

(1) A covered employer must allow an eligible employee to take rea-
sonable leave and may only limit the amount of leave an eligible employee
takes if the eligible employee’s leave creates an undue hardship on the cov-
ered employer’s business.

(2) An eligible employee must follow the covered employer’s known,
reasonable, and customary procedures regarding periodic reporting to the

covered employer of the eligible employee’s current status.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0355
Undue Hardship

(1) Undue Hardship means a significant difficulty and expense to a
covered employer’s business and includes consideration of the size of the
covered employer’s business and the covered employer’s critical need for
the eligible employee. Other factors to consider in determining whether
granting OVCCLA leave will cause an undue hardship on a covered
employer’s business include, but are not limited to:

(a) The length of OVCCLA leave requested and the relative cost to a
covered employer’s business;

(b) The overall financial resources of the covered employer’s facility
or facilities, the number of persons employed at the facility and the effect
on expenses and resources or other impacts on the operation of the facility
if the OVCCLA leave were granted;

(c) The overall financial resources of the covered employer, the over-
all size of the business of the covered employer with respect to the number
of its employees and the number, type and location of the covered employ-
er’s facilities;

(d) The type of operations conducted by the covered employer,
including the composition, structure and functions of the covered employ-

er’s workforce.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0360
Intermittent Leave and Alternate Duty

(1) An eligible employee may take OVCCLA leave in multiple blocks
of time and/or requiring an altered or reduced work schedule.

(2) A covered employer may transfer an employee on intermittent
leave or a reduced work schedule into an alternate position with the same
or different duties to accommodate the leave, provided the following exist:

(a) The eligible employee accepts the transfer position voluntarily and
without coercion;

(b) The transfer is temporary, lasts no longer than necessary to accom-
modate the leave and has equivalent pay and benefits;

(c) Transfer to an alternate position is used only when there is no other
reasonable option available that would allow the eligible employee to use
intermittent leave or reduced work schedule; and

(d) The transfer is not used to discourage the eligible employee from
taking intermittent or reduced work schedule leave, or to create a hardship
for the eligible employee.

(3) An eligible employee transferred to an alternate position for the
purpose of a reduced work schedule under section (2)(a) through (d) of this
rule must be returned to the eligible employee’s former position when the
eligible employee notifies the employer that the eligible employee is ready

to return to the former position.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0362
Notice by Employee

(1) An eligible employee seeking OVCCLA leave will give the cov-
ered employer reasonable advance notice of the employee’s intention to
take OVCCLA leave unless giving the advance notice is not feasible.

(2) When taking leave in an unanticipated or emergency situation, an
eligible employee must give oral or written notice as soon as is practicable.
This notice may be given by any other person on behalf of an eligible
employee taking unanticipated leave.

(3) An eligible employee able to give advance notice of the need to
take leave must follow the covered employer’s known, reasonable and cus-
tomary procedures for requesting any kind of leave;

(4) The covered employer may require the eligible employee to pro-
vide certification that:
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(a) The eligible employee or the eligible employee’s minor child or
dependent is a victim of domestic violence, sexual assault or stalking as
defined in 839-009-0340(14), (16) or (17); and

(b) The leave taken is for one of the purposes identified in 839-009-
0328.

(5) Any of the following constitutes sufficient certification:

(a) A copy of a police report indicating that the eligible employee or
the eligible employee’s minor child or dependent was a victim or alleged
victim of domestic violence, sexual assault or stalking as defined in 839-
009-0340(14), (16) and (17)

(b) A copy of a protective order or other evidence from a court or
attorney that the eligible employee appeared in or is preparing for a civil or
criminal proceeding related to domestic violence, sexual assault or stalking
as defined in 839-009-0340(14), (16) and (17); or

(c) Documentation from an attorney, law enforcement officer, health
care professional, licensed mental health professional or counselor, mem-
ber of the clergy or victim services provider that the eligible employee or
the eligible employee’s minor child or dependent is undergoing treatment
or counseling, obtaining services or relocating as a result of domestic vio-
lence, sexual assault or stalking as defined in 839-009-0340 (14), (16) and
(17).

(6) Consistent with ORS 659A.306, the covered employer must pay
the cost of any medical verification related to 839-009-0345 (1)(b) and (c)
not covered by insurance or other benefit plan.

(7) The eligible employee will provide the certification within a rea-
sonable time after receiving the covered employer’s written request for the
certification.

(8) The covered employer may provisionally designate an absence as
OVCCLA leave until sufficient certification is received, if requested, to
make a determination.

(9) An eligible employee on leave who needs to take more leave than
originally authorized should give the covered employer notice as soon as is
practicable prior to the end of the authorized leave, following the covered
employer’s known, reasonable and customary procedures for requesting
any kind of leave. However, when an authorized period of leave has ended
and an eligible employee does not return to work, a covered employer hav-
ing reason to believe the continuing absence may qualify as OVCCLA
leave may request additional information. If the covered employer requests
additional information the eligible employee will provide the requested
information as soon as is practicable. The covered employer may not treat
a continuing absence as unauthorized unless requested information is not
provided or does not support leave qualification.

(10) All records and information kept by a covered employer regard-
ing an eligible employee’s leave under OVCCLA, including the fact that
the eligible employee has requested or obtained leave under OVCCLA, are
confidential and may not be released without the express permission of the

eligible employee, unless otherwise required by law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0363
Use of Paid Leave

(1) Leave is unpaid leave unless otherwise provided by:

(a) A collective bargaining agreement;

(b) The terms of an agreement between the eligible employee and the
covered employer or;

(c) A covered employer’s policy.

(2) An eligible employee taking leave pursuant to an agreement
between the eligible employee and the covered employer, a collective bar-
gaining agreement or a covered employer policy may use any paid accrued
vacation leave or may use any other paid leave that is offered by the cov-
ered employer in lieu of vacation leave during the period of leave.

(3) Subject to the terms of any agreement between the eligible
employee and the covered employer or the terms of a collective bargaining
agreement or a covered employer policy, the covered employer may deter-
mine the order in which paid accrued leave is to be used when more than

one type of paid accrued leave is available to the employee.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

839-009-0365
Enforcement and Retaliation

(1) A covered employer’s duties and obligations under OVCCLA
extend to a successor employer as defined in 29 CFR 825.107.

(2) In accordance with the provisions of OVCCLA an eligible
employee claiming a violation of the OVCCLA may file a complaint with
the Civil Rights Division of the Bureau of Labor and Industries in the man-
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ner provided by ORS 659A.820.

(3) It is an unlawful employment practice for a covered employer to
retaliate or in any way discriminate against any person with respect to hir-
ing, tenure or any other term or condition of employment because the per-
son has inquired about OVCCLA leave, submitted a request for OVCCLA
leave or invoked any provision of OVCCLA.

(4) It is an unlawful employment practice for a covered employer to
count OVCCLA leave against an employee in determining the employee’s
compliance with attendance policies or to count OVCCLA leave against an
employee when determining eligibility for bonuses based on attendance.
An employee is entitled to continue eligibility for a bonus based on atten-
dance upon return from OVCCLA leave and may not be disqualified from
the bonus as a result of taking OVCCLA leave.

(5) Pursuant to ORS 659A.030(1)(f), it is an unlawful employment
practice for a covered employer to discharge, expel or otherwise discrimi-
nate against any person because the person has filed a complaint, testified
or assisted in any proceeding in connection with OVCCLA.

(6) Pursuant to ORS 659A.030(1)(g), it is an unlawful employment
practice for any person, whether an employer or an employee, to aid, abet,
incite, compel or coerce the doing of any of the acts in violation of OVC-

CLA or to attempt to do so.
Stat. Auth.: ORS 659A.805
Stats. Implemented: Oregon Laws, 2007, Chapter 180
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08

Rule Caption: Implementing statutory amendments requiring
employers to provide rest periods for employees to express breast
milk.

Adm. Order No.: BLI 33-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 10-1-2007

Rules Adopted: 839-020-0051

Subject: The final rules implement and clarify newly enacted statu-
tory provisions requiring employees to provide rest periods to
employees needing to express milk during work time, to feed their
infants.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-020-0051
Rest Periods for Expression of Milk

(1) ORS 653.077 applies to employers who employ 25 or more
employees in the State of Oregon for each working day during each of 20
or more calendar workweeks in the year in which the rest periods are to be
taken or in the year immediately preceding the year in which the rest peri-
ods are to be taken.

(2) ORS 653.077 requires a covered employer to provide reasonable
rest periods to accommodate an employee who needs to express milk for
her child 18 months of age or younger. Any employer not covered by ORS
653.077 and these rules may provide rest periods or other accommodation
for expression of milk pursuant to its own policies or by agreement or con-
tract with employees.

(a) A “reasonable rest period,” unless otherwise agreed to by the
employer and the employee, is no less than 30 minutes during each 4-hour
work period, or major part of a 4 hour work period, to be taken by the
employee approximately in the middle of each work period.

(A) If feasible, the employee will take the rest periods to express milk
at the same time as the rest periods or meal periods that are otherwise pro-
vided to the employee. If not feasible, the employee is entitled to take an
unpaid rest period of up to 30 additional minutes during each 4-hour peri-
od to express milk.

(B) If the employer is required by law or contract to provide the
employee with paid rest periods, the employer will treat the rest periods
used by the employee for expressing milk as paid rest periods, up to the
amount of time the employer is required to provide as paid rest periods.

(C) If an employee takes unpaid rest periods, the employer may, but
is not required to, allow the employee to work before or after her normal
shift to make up the amount of time used during the unpaid rest periods. If
the employee does not work to make up the amount of time used during the
unpaid rest periods, the employer is not required to compensate the employ-
ee for that time.

(D) A covered employer may not require an employee, including an
employee who is FLSA exempt, to substitute paid leave time for unpaid rest
periods provided in compliance with these rules.

(b) As used in ORS 653.077 and this rule, “expression of milk” means
the initiation of lactation by manual or mechanical means and does not
include breastfeeding. However, any employer may accommodate breast-
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feeding pursuant to its own policies or by agreement or contract with
employees.

(3) An employer subject to ORS 653.077 will make a reasonable
effort to provide the employee with a private location within close proxim-
ity to the employee’s work area to express milk.

(a) As used in ORS 653.077 and this rule, a “private location” is a
place, other than a public restroom or toilet stall, in close proximity to the
employee’s work area for the employee to express milk concealed from
view and without intrusion by other employees or the public and includes,
but is not limited to:

(A) The employee’s work area if the work area permits the employee
to express milk concealed from view and without intrusion by other
employees or the public.

(B) A room connected to a public restroom, such as a lounge, if the
room allows the employee to express milk concealed from view and with-
out intrusion by other employees or the public.

(C) A child care facility where the employee can express milk con-
cealed from view and without intrusion by other employees or the public.

(D) An empty or unused office, conference room, or a storage space,
so long as there is a door that closes and any windows can be covered, and
there is a sign that can be placed on the door or handle of the door indicat-
ing that the room is in use.

(b) As used in ORS 653.077 and this rule, a “public restroom” is a
restroom freely available for use by employees or the general public that
does not include an attached lounge or room that allows an employee to
express milk concealed from view and without intrusion by other employ-
ees or the public. A “toilet stall” includes a restroom that contains one toi-
let, whether or not in plain view, and whether or not the restroom locks
from the inside.

(c) As used in ORS 653.077 and this rule, “close proximity” means
within walking distance from the employee’s work area that does not appre-
ciably shorten the rest or meal period.

(d) If a private location is not within close proximity to the employ-
ee’s work area, the employer may not include the time taken to travel to and
from the location as part of the break period.

(4) A covered employer is not required to provide rest periods under
this section if to do so would impose an undue hardship on the operation of
the employer’s business. As defined in ORS 653.077, “undue hardship”
means significant difficulty or expense when considered in relation to the
size, financial resources, nature or structure of the employer’s business. For
the purpose of determining whether providing rest periods for expression of
milk requires significant difficulty or expense, the following factors will be
considered:

(a) The nature and the cost of complying with the requirement to pro-
vide a reasonable rest period for the expression of milk.

(b) The overall financial resources of the covered employer’s facility
or facilities involved in complying with the requirement to provide a rea-
sonable rest period for the expression of milk, the number of persons
employed at the facility and the effect on expenses and resources or other
effects on the operation of the facility caused by the necessity for compli-
ance with the requirement to provide a reasonable rest period in a private
location.

(c) The overall financial resources of the covered employer, the over-
all size of the covered employer’s business with respect to the number of its
employees and the number, type and location of the covered employer’s
facilities.

(d) The type of operations conducted by the covered employer,
including the composition, structure and functions of the workforce of the
employer and the geographic separateness and administrative or fiscal rela-
tionship of the facility or facilities in question to the covered employer.

(5) An employee who intends to express milk during work hours must
give the employer reasonable oral or written notice of her intention to allow
the employer time to make the preparations necessary for compliance with
ORS 653.077 and these rules.

(6) A covered employer must notify all employees, through its poli-
cies or other means, of the person or entity to whom an employee should
give notice of intent to express milk. If the employer does not provide such
notification, the employee’s oral or written notice to a supervisor, manager,
or human resource or personnel department or their staff will be presumed
sufficient.

(7) After receiving notice from the employee, the employer may take
areasonable time to make necessary preparations for compliance with ORS
653.077 and this rule. A “reasonable time” must not interfere with the rights
provided by ORS 653.077 and this rule, taking into consideration the
immediacy of the employee’s need to express milk, and that the rights
under ORS 653.077 and this rule apply only until the employee’s child is
18 months of age. For example, an employer in the process of creating a
private location for expressing milk must provide the most adequate space
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already available for an employee who gives notice of an immediate need.

(8) An employee invoking the provisions of ORS 653.077 and this
rule is responsible for storing her expressed milk. The covered employer
must allow the employee to bring a cooler or other insulated food contain-
er to work for storing the expressed milk and ensure there is adequate space
in the workplace to accommodate the employee’s cooler or insulated food
container. If the employer allows employees access to refrigeration for per-
sonal use, the employer may allow, but cannot require, an employee who
expresses milk during work hours to use the available refrigeration to store
the expressed milk.

(9) ORS 653.077 and this rule apply to temporary employment agen-
cies that employ 25 or more employees in Oregon for each working day
during each of 20 or more calendar workweeks in the year in which the rest
periods are to be taken or in the year immediately preceding the year in
which the rest periods are to be taken.

(10) ORS 653.077 and this rule apply to individuals engaged in
administrative, executive or professional work as described in ORS
653.020(3).

(11) The provisions of this rule may be modified by the terms of a col-
lective bargaining agreement if the collective bargaining agreement entered
into by the employee includes provisions that prescribe rules pertaining to
reasonable rest periods for the expression of milk.

(12) Each school district board must adopt a policy to accommodate
an employee who needs to express milk for her child.

(13) In addition to any other penalty provided by law, the commis-
sioner may assess a civil penalty not to exceed $1,000 against any person
who intentionally violates ORS 653.077 or any rule adopted thereunder.

(14) The commissioner of the Bureau of Labor and Industries will
appoint an advisory committee to facilitate compliance with ORS 653.077
and these rules. Upon request by a particular industry or profession, the
advisory committee will determine when the ordinary course of such indus-
try or profession makes compliance difficult for an employer in that indus-
try or profession, and submit to the commissioner recommendations for

rules to address compliance difficulties in that industry or profession.
Stat. Auth.: ORS 653.077(11)
Stats. Implemented: ORS 653.077
Hist.: BLI 33-2007, f. 12-27-07, cert. ef. 1-1-08

ecccccccoe

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2008.

Adm. Order No.: BLI 34-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1, 2008.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon and Prevailing Wage Rates for Public
Works Contracts in Oregon subject to BOTH the state PWR and federal
Davis-Bacon Act dated January 1, 2008, are the prevailing rates of wage for
workers upon public works in each trade or occupation in the locality where
work is performed for the period beginning January 1, 2008, and the effec-
tive dates of the applicable special wage determination and rates amend-
ments:

(a) Marine Rates for Public Works Contracts in Oregon (effective
October 4, 2006).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon and Prevailing Wage Rates for Public Works Contracts in Oregon
subject to BOTH the state PWR and federal Davis-Bacon Act dated January
1, 2008, are available from any office of the Wage and Hour Division of the
Bureau of Labor and Industries. The offices are located in Eugene,
Medford, Portland and Salem and are listed in the blue pages of the phone
book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon
97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060
Stats. Implemented: ORS.279C.815
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Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.
ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI
9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,
f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f. 9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-
04; BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-03, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, .f & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07;
BLI 12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007,
f. 6-27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07,
cert. ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef.
8-8-07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-
2007, f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007,
f. 9-25-07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-
07 cert. ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07,
cert. ef. 1-1-08

Rule Caption: Proposing rules to implement and clarify newly
enacted statutes SB 2 and HB 2007.

Adm. Order No.: BLI 35-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 12-1-2007

Rules Adopted: 839-005-0016

Rules Amended: 839-005-0021, 839-005-0026, 839-005-0030
Subject: The proposed rules would implement and clarify newly
enacted statutory provisions making discrimination based on sexu-
al orientation an unlawful practice under Chapter 659A (SB2) and
add “domestic partner” to the rights and protections under the appro-
priate rules (HB2007). The proposed rules also correct grammatical
and technical errors.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-005-0016
Exceptions to Discrimination Based on Sexual Orientation

(1) The following actions are not unlawful practices under ORS chap-
ter 659A:

(a) Housing and the use of facilities. It is not an unlawful practice for
a bona fide church or other religious institution to take any action with
respect to housing or the use of facilities when:

(A) The action taken is based on a bona fide religious belief about
sexual orientation; and

(B) The housing or the use of facilities involved is closely connected
with or related to the primary purpose of the church or institution; and

(C) The housing or the use of facilities involved is not connected with
a commercial or business activity that has no necessary relationship to the
church or institution.

(b) Employment Preference. It is not an unlawful employment prac-
tice for a bona fide church or other religious institution, including but not
limited to a school, hospital or church camp, to prefer an employee, or an
applicant for employment, of one religious sect or persuasion over another
if:

(A) The employee or applicant belongs to the same religious sect or
persuasion as the church or institution; and

(B) In the opinion of the church or institution, the preference will best
serve the purposes of the church or institution; and

(C) The employment involved is closely connected with or related to
the primary purposes of the church or institution; and

(D) The employment involved is not connected with a commercial or
business activity that has no necessary relationship to the church or institu-
tion.

(c) Employment Actions. It is not an unlawful employment practice
for a bona fide church or other religious institution to take any employment
action based on a bona fide religious belief about sexual orientation when:

(A) The employment position involved is directly related to the oper-
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ation of the church or other place of worship, such as clergy, religious
instructors and support staff;

(B) The employment position involved is in a nonprofit religious
school, nonprofit religious camp, nonprofit religious day care center, non-
profit religious thrift store, nonprofit religious bookstore, non profit reli-
gious radio station or nonprofit religious shelter; or

(C) The employment position involves religious activities, as long as
the employment position:

(i) Is closely connected with or related to the primary purpose of the
church or institution; and

(ii) Is not connected with a commercial or business activity that has
no necessary relationship to the church or institution.

(d) Dress Code. An employer is not prohibited from enforcing an oth-
erwise valid dress code or policy, as long as the employer provides, on a
case-by-case basis, for reasonable accommodation of an individual based
on the health and safety needs of the individual.

(2) The above exceptions do not excuse a failure to provide reason-
able and appropriate accommodations permitting all persons access to rest-

rooms consistent with their expressed gender.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A, OL 2007 Ch 100
Hist.: BLI 35-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0021
Discrimination Based On Sex

(1) Employers are not required to treat all employees exactly the
same, but are prohibited from using sex as the basis for employment deci-
sions with regard to hiring, promotion or discharge; or in terms, conditions
or privileges of employment such as benefits and compensation.

(2) Discrimination because of sex includes sexual harassment, dis-
crimination based on pregnancy, childbirth and medical conditions and
occurrences related to pregnancy and childbirth.

(3) In very rare instances, sex may be a bona fide occupational qual-

ification (BFOQ), as defined in OAR 839-005-0045.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.029 & 659A.030
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 35-2007,
f. 12-27-07 cert. ef. 1-1-08

839-005-0026
Protections and Rights Relating to Pregnancy

(1) Pregnant women are protected from sex discrimination in employ-
ment.

(2) In judging the physical ability of an individual to work, pregnant
women must be treated the same as males, non-pregnant females and other
employees with off-the-job illnesses or injuries.

(3) The statutes prohibit discrimination regarding employee and
dependent spouse or domestic partner benefits for pregnancy when employ-
ee and dependent spouse or domestic partner benefits exist for other med-
ical conditions. Domestic Partnership for the purposes of 659A means two
individuals who have received a Certificate of Registered Domestic
Partnership from the State of Oregon in compliance with Oregon Laws,
2007, Chapter 99 and rules adopted by the State Registrar of the Center for
Health Statistics.

(4) Women needing to be absent from work because of pregnancy or
childbirth may have rights under the Oregon Family Leave Act, as provid-
ed in ORS 659A.150 to 659A.186 and OAR 839-009-0200 to 839-009-

0320.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.029, 659A.030 & 659A.150- 659A.186 & OL 2007 Ch 99
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 35-2007,
f. 12-27-07 cert. ef. 1-1-08

839-005-0030
Sexual Harassment

(1) Sexual harassment is unlawful discrimination on the basis of sex
and includes the following types of conduct:

(a) Unwelcome sexual advances, requests for sexual favors, or other
conduct of a sexual nature when such conduct is directed toward an indi-
vidual because of that individual’s sex and:

(A) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of employment; or

(B) Submission to or rejection of such conduct is used as the basis for
employment decisions affecting that individual.

(b) Any unwelcome verbal or physical conduct that is sufficiently
severe or pervasive to have the purpose or effect of unreasonably interfer-
ing with work performance or creating a hostile, intimidating or offensive
working environment.

(2) The standard for determining whether harassment based on an
individual’s sex is sufficiently severe or pervasive to create a hostile, intim-
idating or offensive working environment is whether a reasonable person in
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the circumstances of the complaining individual would so perceive it.

(3) Employer proxy: An employer is liable for harassment when the
harasser’s rank is sufficiently high that the harasser is the employer’s proxy,
for example, the respondent’s president, owner, partner or corporate officer.

(4) Harassment by Supervisor plus Tangible Employment Action: An
employer is liable for sexual harassment by a supervisor with immediate or
successively higher authority over an individual when the harassment
results in a tangible employment action that the supervisor takes or causes
to be taken against that individual. A tangible employment action includes
but is not limited to the following:

(a) Terminating employment, including constructive discharge;

(b) Failing to hire;

(c) Failing to promote; or

(d) Changing a term or condition of employment, such as work
assignment, work schedule, compensation or benefits or making a decision
that causes a significant change in an employment benefit.

(5) Harassment by Supervisor, No Tangible Employment Action:
When sexual harassment by a supervisor with immediate or successively
higher authority over an individual is found to have occurred, but no tangi-
ble employment action was taken, the employer is liable if:

(a) The employer knew of the harassment, unless the employer took
immediate and appropriate corrective action.

(b) The employer should have known of the harassment. The division
will find that the employer should have known of the harassment unless the
employer can demonstrate:

(A) That the employer exercised reasonable care to prevent and
promptly correct any sexually harassing behavior; and

(B) That the complaining individual unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the
employer or to otherwise avoid harm.

(6) Harassment by Co-Workers or Agents: An employer is liable for
sexual harassment by the employer’s employees or agents who do not have
immediate or successively higher authority over the complaining individual
when the employer knew or should have known of the conduct, unless the
employer took immediate and appropriate corrective action.

(7) Harassment by Non-Employees: An employer is liable for sexual
harassment by non-employees in the workplace when the employer or the
employer’s agents knew or should have known of the conduct unless the
employer took immediate and appropriate corrective action. In reviewing
such cases the division will consider the extent of the employer’s control
and any legal responsibility the employer may have with respect to the con-
duct of such non-employees.

(8) Withdrawn Consent: An employer is liable for sexual harassment
of an individual by the employer’s supervisory or non-supervisory employ-
ees, agents or non-employees, even if the acts complained of were of a kind
previously consented to by the complaining individual, if the employer
knew or should have known that the complaining individual had withdrawn
consent to the offensive conduct.

(9) When employment opportunities or benefits are granted because
of an individual’s submission to an employer’s sexual advances, requests
for sexual favors, or other sexual harassment, the employer is liable for
unlawful sex discrimination against other individuals who were qualified
for but denied that opportunity or benefit.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.029 & 659A.030

Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 46-2006,
f. 12-29-06, cert. ef. 1-3-07; BLI 35-2007, f. 12-27-07 cert. ef. 1-1-08

Rule Caption: Proposed rule adoption implementing statutory
amendments conforming state housing discrimination law with
federal law and implementing SB 2.

Adm. Order No.: BLI 36-2007

Filed with Sec. of State: 12-27-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Adopted: 839-003-0200, 839-003-0205, 839-003-0210,
839-003-0215, 839-003-0220, 839-003-0225, 839-003-0230, 839-
003-0235, 839-003-0240, 839-003-0245, 839-005-0195, 839-005-
0200, 839-005-0205, 839-005-0210, 839-005-0215, 839-005-0220
Rules Amended: 839-003-0005, 839-003-0020, 839-003-0055, 839-
003-0060, 839-003-0080, 839-003-0090, 839-005-0000, 839-005-
0003, 839-005-0010

Rules Repealed: 839-006-0400, 839-006-0405, 839-006-0410, 839-
006-0415, 839-006-0425
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Subject: Adopt and amend administrative rules to implement Sen-
ate Bill 725, enacted by the 2007 Oregon Legislature, which con-
forms state housing discrimination law with federal law.
Also, amend rules to implement and clarify SB 2, which makes
discrimination based on sexual orientation an unlawful practice.
Also to repeal certain rules in Chapter 839 Division 6, BOLI real
property transaction rules, because their content would be moved into
Division 5 to implement SB 725.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-003-0005
Definitions

Except where otherwise required by ORS 654.005 and except as pro-
vided below, definitions for terms used in these rules are found in ORS
659A.001 and 659A.100:

(1) “Administrator” means the Administrator of the Civil Rights
Division of the Bureau of Labor and Industries or a designee of the admin-
istrator.

(2) “Bureau” means the Bureau of Labor and Industries.

(3) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries or a designee of the commissioner.

(4) “Complaint” means for the purpose of ORS chapter 659A (see
OAR 839-003-0200 related to housing discrimination complaints filed
under 659A.145, 659A.421 or Federal Housing Law) a written, verified
statement signed by the complainant or the complainant’s attorney that:

(a) Gives the name and address of the complainant and the respon-
dent;

(b) Identifies the protected class basis of the complaint;

(c) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the complainant; and

(C) The causal connection between the complainant’s protected class
and the alleged harm.

(5) “Complainant” means a person filing a complaint personally or
through an attorney.

(6) “Days,” unless otherwise stated in the text of a document, means
calendar days. “Work days” means Monday through Friday, except holi-
days officially recognized by the State of Oregon or the federal govern-
ment.

(7) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(8) “EEOC” means the Equal Employment Opportunity Commission
of the federal government.

(9) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development (“HUD”) has jurisdiction.

(10) “Notice” means written information delivered personally or sent
by mail to the person’s last known personal or business address or business
address of the person’s designated representative.

(11) “OSEA” means the Oregon Safe Employment Act, ORS 654.001
et seq.

(12) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, or a perception of that
characteristic, such as race, sex, age, disability or other.

(13) “Person” has the meaning given in ORS 659A.001(9).

(14) “Respondent” includes any person or other entity against whom
a complaint or charge of unlawful practices is filed with the division or
whose name has been added to such complaint or charge pursuant to ORS
659A.835(1).

(15) “Formal Charges” are formal charges drafted and issued by the
bureau’s Hearings Unit.

(16) “Substantial evidence” means proof that a reasonable person
would accept as sufficient to support the allegations of the complaint.

(17) “Substantial Evidence Determination” means the division’s writ-
ten findings of substantial evidence.

(18) “Written verified complaint” means a complaint that is:

(a) In writing; and

(b) Under oath or affirmation

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.001, 659A.145 & 659A.421

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-

12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007
f. 12-27-07 cert. ef. 1-1-08

839-003-0020
Civil Suit

(1) A person alleging unlawful discrimination under state law may file
a civil suit as provided in ORS 659A.870 to 659A.885, or 30.680.
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(a) A person is not required to file a complaint of a violation of state
law with the division before filing a civil suit.

(b) A person filing a civil suit in state or federal court waives the right
to file a complaint with the division with respect to those matters alleged in
the civil suit.

(2) After filing a complaint with the division, a complainant may file
a civil suit in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil suit. When the division receives notice from
the complainant or complainant’s attorney, or court documents indicating
that such a suit has been filed, the division will dismiss the complaint. The
division will notify the complainant and respondent that the division has
dismissed the complaint and will take no further action.

(3) The commissioner will notify the complainant in writing of the
right to file suit in state court, as provided in ORS 659A.870 to 659A.885,
when a complaint is dismissed by the division or on the one-year anniver-
sary of the complaint filing, whichever occurs first. The complainant will
have 90 days from the notice mailing date to file a civil suit. A complainant
filing suit against a public body must also file a tort claim notice as required
by ORS 30.275.

(4) A civil action under ORS 659A.885 against a public body, as
defined in ORS 30.260, or any officer, employee or agent of a public body
as defined in ORS 30.260, based on an unlawful employment practice must
be commenced within one year after the occurrence of the unlawful
employment practice unless a complaint has been timely filed under ORS
659A.820.

(5) An action alleging breach of a division settlement agreement,
entered into under ORS 659A.001 to 659A.030, 659A.233, 659A.303,
659A.409, 659A.420, 659A.421, 659A.150 to 659A.224 and 659A.800 to
659A.890, may be filed under 659A.860 in accordance with the applicable

statute of limitations.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.275, 30.680, 659A.001-659A.030, 659A.233, 659A.303,
659A.409, 659A.420, 659A.421, 659A.150-659A.224 & 659A.800- 659A.890
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 12-1982, f. & ef. 8-10-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2006,
f. 3-16-06, cert. ef. 3-20-06; BLI 24-2006(Temp), f. 7-5-06, cert. ef. 7-7-06 thru 1-3-07; BLI
38-2006, f. 10-25-06, cert. ef. 10-27-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08

839-003-0055
Conciliation Agreements Prior to Completion of the Investigation

(1) The division encourages complainants and respondents to resolve
complaints by mutual agreement at any time. The division will facilitate
settlement negotiations between the complainant and respondent, as pro-
vided in this rule, at any time during the investigation. The division may
terminate negotiations that become lengthy or appear unlikely to result in
conciliation.

(2) If the complainant and respondent agree upon settlement, the divi-
sion will draft a settlement agreement that states:

(a) That a “no fault” settlement has been reached;

(b) That the complainant, the respondent and the Civil Rights
Division accept the terms of the agreement as a resolution of the complaint;

(c) The specific action(s) the complainant and respondent will take as
a result of the complaint settlement and the time within which the action(s)
will be taken; and

(d) That the division may investigate any alleged breach of the agree-
ment.

(3) The settlement agreement will not include release language that
applies to any forum other than the Civil Rights Division.

(4) The complainant, the respondent and a representative of the divi-
sion will sign the division’s settlement agreement. The complainant and
respondent will receive copies of the signed agreement. Upon execution of
this agreement, the division will notify the complainant and respondent that
the complaint is dismissed.

(5) The division may allow the complainant and the respondent to
enter into a private agreement with release language in addition to the divi-
sion’s agreement. The division will not be a party to nor enforce private
agreements.

(6) Nothing in these rules is intended to preclude private settlement
between the complainant and the respondent.

(7) This rule also applies to investigations of unlawful practices under

ORS 659A.145, 659A.421 and discrimination under Federal Housing Law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.835, 659A.840 & 659A.850
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08

839-003-0060
Fact-Finding Conference

(1) At its discretion, the division may hold a fact-finding conference.
This conference may encompass part or all of the division’s investigation
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of the complaint. The complainant and the respondent will attend the con-
ference and a division representative will conduct the conference. The pur-
poses of the conference will be to:

(a) Review evidence regarding the complaint;

(b) Identify the undisputed elements of the complaint;

(c) Define and, if possible, resolve the disputed elements of the com-
plaint; and

(d) Attempt to settle the complaint.

(2) The division will schedule the conference, notifying the com-
plainant and the respondent of the time and place. The division may require
the complainant and the respondent to provide information and documents
relevant to the complaint. The division may issue subpoenas ad testifican-
dum to compel the respondent’s representatives to attend the conference
and issue subpoenas duces tecum to compel the production of documents at
the conference.

(3) The conference may be rescheduled, subject to the division’s
approval, at the request of the complainant or the respondent, or at the divi-
sion’s discretion.

(4) The complainant’s failure to attend the conference may cause the
complaint to be administratively dismissed if the division determines that
the complainant has failed to cooperate pursuant to OAR 839-003-0050(3).

(5) If the complainant attends the conference but the respondent’s rep-
resentatives fail to attend, the division representative may proceed based on
the information in the division’s possession.

(6) The respondent’s representatives at a fact-finding conference
should include persons with:

(a) Knowledge of the facts bearing on the complaint; and

(b) Authority to negotiate a settlement agreement.

(7) The complainant and the respondent may be accompanied by legal
counsel, but counsel’s role is strictly limited to providing legal advice to the
counsel’s client.

(8) Division’s representative conducting the conference may:

(a) Question the participants about their knowledge of the situation;

(b) Ask for additional statements and documentation from the com-
plainant and the respondent;

(c) Terminate discussion of a particular point when further discussion
would be irrelevant or repetitive;

(d) Exclude witnesses with the exception of the complainant, the
respondent and counsel;

(e) Order unruly participants to leave the conference;

(f) Tape-record the conference with the knowledge of the participants;

(g) Attempt to negotiate a settlement agreement between the parties;
and

(h) Recess or terminate the conference at any time.

(9) If the conference does not result in settlement, the division will
either continue the investigation or dismiss the complaint.

(10) This rule also applies to investigations of unlawful practices
under ORS 659A.145, 659A.421 and discrimination under Federal Housing

Law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800, 659A.850 & 659A.860
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 1-1993, f. 3-25-93, cert. ef. 4-1-93; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08

839-003-0080
Access to Records/Confidentiality

(1) During an investigation, the contents of the investigative file and
related records, other than the complaint, are confidential. However, any
individual may inspect and copy information or statements that the indi-
vidual has given to the division. The division may charge a fee for inspec-
tion or to copy information.

(2) After the complaint is closed, a copy of the closed file will be
available for a fee. To obtain a copy of a closed file a person must make a
written request to the division. The request must include the person’s name,
address and telephone number, the complainant’s and the respondent’s
names and payment of the fee, as determined by the division.

(3) The division will not at any time disclose any information that is
required to be kept confidential by any state or federal law or under any
contractual agreement between the bureau and federal, state and local agen-
cies.

(4) A complainant’s or respondent’s designation of information as
confidential will not supercede the State of Oregon Public Records Law.

(5) This rule also applies to investigations of unlawful practices under

ORS 659A.145, 659A.421 and discrimination under Federal Housing Law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 192.440(3) & 192.501(8)
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 10-1984(Temp), f. & ef. 9-6-84; BL 4-1996, . & cert.
ef. 3-12-96; BLI 11-2000, . & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-
2007 f. 12-27-07 cert. ef. 1-1-08
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839-003-0090
Remedy

(1) In cases of employment discrimination remedy includes, but is not
limited to:

(a) Employment or reemployment;

(b) Wages or other benefits lost due to the practice;

(c) Out-of-pocket expenses attributable to the practice;

(d) Compensation for emotional distress and impaired personal digni-
ty; and

(e) Interest.

(2) Consideration of all acts alleged to comprise a hostile work envi-
ronment in a complaint, including alleged acts occurring outside the one
year statute of limitations for filing a complaint, is permissible for the pur-
poses of assessing liability, so long as any act contributing to that hostile
work environment takes place within the statutory period.

(3) In order to recover damages for lost wages, the complainant will
generally be required to mitigate damages by seeking employment.

(a) Earned income from employment may be deducted from lost wage
damages.

(b) In most cases, unearned income such as unemployment or public
assistance benefits will not be deducted from lost wage damages.

(4) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(1) and (2) of this rule. Nothing in this rule will be construed to limit or alter
the statutory powers of the commissioner to protect the rights of persons
similarly situated to the complainant or to order the performance of an act
or a series of acts designed to eliminate the effect of any unlawful practice
found.

(5) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(6) When the respondent makes an offer of remedy, the division will
inform the complainant of the offer. If the complainant does not accept an
offer that the division has determined will eliminate the effects of the
unlawful practice, the division may dismiss the complaint.

(7) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-

ic performance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800, 659A.850, 659A.860, 659A.865 & 659A.885
Hist.: BL7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, . & cert. ef. 5-17-02; BLI 20-2005, f. 10-20-05, cert. ef. 10-21-
05; BLI 8-2006, . 3-16-06 cert. ef. 3-20-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08

839-003-0200
Filing a Complaint Under State and Federal Housing Discrimination
Laws

(1) A person or the person’s attorney may file a complaint, in person
or by mail , with the division at any bureau office in the state of Oregon.
The complaint must meet the standards in OAR 839-003-0005(4).

(2) The filing date is the date the division receives a complaint that
meets the standards contained in OAR 839-003-0005(4).

(3) Except as provided in section (5) of this rule, a person must file a
complaint with the division no later than one year after the alleged unlaw-
ful practice. If the alleged unlawful practice is of a continuing nature, the
right to file a complaint exists so long as the person files the complaint
within one year of the most recent date the unlawful practice occurred.

(4) The procedures for filing a complaint are as follows:

(a) A person or the person’s attorney makes an inquiry to the division;

(b) The division may provide the person or the person’s attorney with
a letter of information and/or questionnaire to assist in determining if there
is a basis for filing a complaint;

(c) If the division determines the person has a basis for filing a com-
plaint, the division will draft a complaint based upon the information pro-
vided by the person and send or give the complaint to the person or the per-
son’s attorney for verification. The person or the person’s attorney will
request any necessary changes to the complaint.

(d) The person or the person’s attorney will verify and sign the com-
plaint. The complaint will then be submitted to the division.

(e) If the person is an unemancipated minor the complaint must be
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signed by the minor and the parent or legal guardian of the minor.

(5) The division will notify the Respondent within 10 days of the fil-
ing of a complaint under ORS 659A.145 or 659A.421 or discrimination
under Federal Housing Law. The notification will include:

(a) The date, place and circumstances of the alleged unlawful prac-
tice; and

(b) A statement that the Respondent may file an answer to the com-

plaint.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 654.062, ORS 659A.145, ORS 659A.421, 659A.820 & 29 CFR
Part 15(d)(3)
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0205
Amending a Housing Discrimination Complaint

(1) The division may amend a complaint to correct technical defects
and to add additional persons as respondents. The division may amend a
complaint on its own initiative or at the complainant’s request (with the
division’s agreement) at any time prior to the issuance of Formal Charges,
except that respondents may only be added during the course of investiga-
tion. Examples of technical defects include: clerical errors, additions or
deletions, name and address corrections, and statute citation errors.

(a) Within 10 days after identifying an additional person who will
named as a respondent, the division will serve the person with a copy of the
complaint that identifies the alleged discriminatory housing practice and a
notice that advises the person of the procedural rights and obligations of the
person, including the person’s right to file an answer to the complaint.

(2) A complaint may be amended to add a protected class only if the
addition is supported by facts already alleged. New facts may not be added.
If new facts are alleged, the complainant must file a new complaint meet-
ing the standards provided in OAR 839-003-0005(4).

(3) Amended complaints need not be verified or signed by the com-
plainant or the complainant’s attorney.

(4) The division will send a copy of the amended complaint to the

complainant and all respondents.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.820
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0210
Withdrawal of a Housing Discrimination Complaint

A complainant may voluntarily withdraw a complaint at any time by
giving the division written notice of the complainant’s decision to with-
draw. If the complainant wants a federal “right to sue letter,” the com-
plainant must provide a written request to HUD or to the division. If the
complainant makes the request to the division, the division will forward the

request to HUD.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0215
Administrative Dismissal of a Housing Discrimination Complaint

(1) The division will dismiss the complaint if it determines that the
bureau has no jurisdiction over the allegations of the complaint.

(2) The division may dismiss the complaint if the complainant files a
proceeding, based on the same set of facts, with another agency having the
authority to provide remedy to the complainant for the alleged discrimina-
tion.

(3) If a complainant or the complainant’s attorney fails to cooperate
with the division, the division may dismiss the complaint.

(4) The complainant will notify the division in writing of address and
telephone number changes. When a complainant cannot be located by rea-
sonable efforts, the division may dismiss the complaint.

(5) The division will dismiss a complaint unless substantial evidence
of unlawful discrimination is found. The division will provide written
notice of such dismissal to complainant and respondent.

(6) The division may elect to administratively dismiss a complaint
without investigation. The division will provide written notice of such dis-
missal to complainant and respondent.

(7) The division will dismiss a complaint if it learns that the com-
plainant has filed a civil suit alleging the same matters as provided in OAR
839-003-0235, and the civil suit has commenced.

(8) The division will dismiss complaints alleging discrimination
under federal housing law statutes administered by HUD in accordance
with federal requirements.

(9) The division will notify the complainant in writing of the right to
file suit in state court, as provided in ORS 659A.870 to 659A.885, when a
complaint is dismissed by the division. The complainant will have 90 days
from the notice mailing date to file a civil suit. A complainant filing suit
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against a public body must also file a tort claim notice as required by ORS

30.275.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.680, ORS 659A.145, ORS 659A.421, ORS 659A.835, ORS
659A.850 & ORS 659A.870 - ORS 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0220
Housing Discrimination Investigations

(1) The division may investigate the allegations contained in any
complaint filed under ORS 659A.820 or 659A.825 alleging an unlawful
practice under ORS 659A.145 or 659A.421 or discrimination under Federal
Housing Law to determine objectively whether there is substantial evidence
of unlawful discrimination. The division will determine the method by
which complaints will be investigated or otherwise processed. The division
will not investigate allegations occurring more than one year prior to the
date the complaint was filed unless the allegations constitute a continuing
violation or the circumstances occurring more than one year prior to the
date the complaint was filed pertain to timely allegations.

(2) The division will commence an investigation of any complaint
alleging an unlawful practice under ORS 659A.145 or 659A.421 or dis-
crimination under Federal Housing Law within 30 days after the timely fil-
ing of the complaint.

(3) OAR 839-003-0065, Sections (2) through (13) also apply to the
investigation of any complaint alleging an unlawful practice under ORS
659A.145 or 659A.421 or discrimination under Federal Housing Law.

(4) The authority of the commissioner to conduct investigations or
other proceedings to resolve a complaint alleging an unlawful practice
under ORS 659A.145 or 659A.421 or discrimination under Federal
Housing Law does not cease one year after the complaint is filed if the
determination of whether substantial evidence exists is not practicable
within the one year period under ORS 659A.830(3). If the division deter-
mines it is not practicable to make a determination of whether substantial
evidence exists within one year after the complaint is filed as provided in
ORS 659A.830(3), the division will notify the parties in writing of the rea-

sons therefore.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.800, ORS 659A.805, ORS
659A.835 & ORS 659A.870 to ORS 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0225
Settlement Process After Substantial Evidence Determination in
Housing Discrimination Complaints

(1) If the division finds substantial evidence of unlawful discrimina-
tion, the division may seek to eliminate the effects of the unlawful discrim-
inatory act(s) by conference, settlement and persuasion. The division will
facilitate any settlement negotiations between the complainant and respon-
dent as provided in OAR 839-003-0055.

(2) If no settlement agreement is reached in the period of time set
aside for settlement after a Substantial Evidence Determination, the divi-
sion retains the discretion to further negotiate settlement, administratively
dismiss the complaint, or proceed to a contested case hearing.

(3) The complainant may withdraw the complainant’s own complaint

at any time.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.835 & ORS 659A.840
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0230
Remedies in Housing Discrimination Complaints

(1) In cases of housing discrimination remedy includes, but is not lim-
ited to:

(a) Rental, lease or sale of real property;

(b) Service lost;

(c) Expenses or lost benefits attributable to the practice;

(d) Compensation for emotional distress and for impaired personal
dignity; and

(e) Interest.

(2) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(1) of this rule. Nothing in this rule will be construed to limit or alter the
statutory powers of the commissioner to protect the rights of persons simi-
larly situated to the complainant or to order the performance of an act or a
series of acts designed to eliminate the effect of any unlawful practice
found.

(3) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to do
one or more of the following:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
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unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(4) When the respondent makes an offer of remedy, the division will
inform the complainant of the offer. If the complainant does not accept an
offer that the division has determined will eliminate the effects of the
unlawful practice, the division may dismiss the complaint. The division
will notify the complainant in writing, as provided in OAR 839-003-
0215(9), of the right to file suit in state court.

(5) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-

ic performance.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.800, 659A.850, 659A.860,
659A.865 & 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0235
Civil Suit

(1) A person alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under Federal Housing Law may file a civil
suit as provided in ORS 659A.870 to 659A.885, or 30.680.

(a) A person is not required to file a complaint of a violation of state
law with the division before filing a civil suit.

(2) A civil suit alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under Federal Housing Law, may be filed no
later than two years after the occurrence or termination of an alleged dis-
criminatory housing practice. The two-year period may not include any
time during which an administrative proceeding was pending with respect
to the housing practice.

(3) After filing a complaint with the division, a complainant may file
a civil suit in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil suit. When the division receives notice from
the complainant or complainant’s attorney, or court documents indicating
that such a suit has been filed the division will not dismiss the complaint
until the civil trial commences. The division will notify the complainant
and respondent that the division has dismissed the complaint and will take
no further action.

(4) If Formal Charges have been issued with respect to a housing dis-
crimination complaint, and an administrative law judge has commenced a
hearing on the record under ORS Chapter 659A, the complainant may not
commence a civil action in court that alleges the same matters.

(5) When the commissioner or the Attorney General has reasonable
cause to believe that a person or group of persons is engaged in a pattern or
practice of resistance to the rights protected by ORS 659A.145 or 659A.421
or Federal Housing Law, the commissioner or the Attorney General may
file a civil action on behalf of the aggrieved individuals in the same man-
ner as an individual or group of individuals may file a civil action under

ORS 659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.275, 30.680, 659A.001 - 659A.030, 659A.145, 659A.150 -
659A.224, 659A.233, 659A.303, 659A.409, 659A.420, 659A.421, & 659A.800 - 659A.890
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0240
Enforcement of Settlement Agreements and Orders in Housing
Discrimination Complaints

(1) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-
ic performance, as provided in ORS 659A.860.

(2) If the complainant believes the terms of a bureau settlement agree-
ment have been breached, the complainant may file a complaint with the
division alleging retaliation, or file a new complaint re-alleging the original
violation if it is still occurring. The division may review the provisions of

the settlement agreement and investigate.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.145, ORS 659A.421, ORS 659A.850, ORS 659A.860 &
ORS 659A.865
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-003-0245
Commissioner’s Complaint

(1) The Commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights due to
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an unlawful practice. The complaint will be processed in the same manner
as any other complaint filed under OAR 839-003-0200.

(2) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.
Stat. Auth.: ORS 183 & ORS 659A.805
Stats. Tmplemented: ORS 659A.145, ORS 659A.421, ORS 659A.820, ORS 659A.825 &
ORS 659A.870 - ORS 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0000
Purpose and Scope

(1) It is the policy of the State of Oregon that unlawful discrimination
because of race, color, religion, sex, sexual orientation, national origin,
marital status, age, disability, familial status and other classes protected
under Oregon statutes is a matter of state concern and that such discrimi-
nation threatens individual rights and privileges and menaces the institu-
tions and foundations of a free democratic state.

(2) Prohibited discrimination is a basis of unlawful practices and
unlawful employment practices described in ORS chapter 659A and other
chapters of the Oregon statutes.

(3) The Civil Rights Division of the Bureau of Labor and Industries
is responsible for protecting individual rights through the enforcement of
civil rights statutes prohibiting unlawful practices and unlawful employ-
ment practices over which the bureau has jurisdiction.

(4) The purpose of these rules is to implement, interpret and describe
the division’s approach to civil rights enforcement under the bureau’s juris-
diction.

(5) These rules apply to all inquiries and complaints received by the
division on or after the effective date of these rules.

(6) An individual claiming a violation of the civil rights statutes may
file a complaint with the Civil Rights Division as provided in OAR 839-
003-0025 or 839-003-0200 for complaints alleging housing discrimination

filed under ORS 659A.145, 659A.421 or Federal Housing Law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A
Hist.: BL 9-1982, f. & ef. 6-11-8; BL 4-1996, f. & cert. ef. 3-12-96; BLI 19-2000, f. & cert.
ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0003
Definitions

(1) “Bureau” means the Bureau of Labor and Industries.

(2) “Complainant” means an individual who files a complaint with
the division, personally or through the individual’s attorney, pursuant to the
guidelines provided in OAR 839-003-0025 or 839-003-0200 for complaints
alleging housing discrimination filed under ORS 659A.145, 659A.421 or
Federal Housing Law.

(3) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(4) “Employee” does not include any individual employed by that
individual’s parents, spouse or child or in the domestic service of any per-
son.

(5) “Employer” means any person in this state who, directly or
through an agent, engages or utilizes the personal service of one or more
employees, reserving the right to control the means by which such service
is or will be performed. Employer also includes any public body that,
directly or through an agent, engages or utilizes the personal service of one
or more employees, reserving the right to control the means by which such
service is or will be performed, including all officers, agencies, depart-
ments, divisions, bureaus, boards and commissions of the legislative, judi-
cial and administrative branches of the state, all county and city governing
bodies, school districts, special districts, municipal corporations and all
other political subdivisions of the state.

(6) “Person” includes individuals, corporations, associations, firms,
partnerships, limited liability companies and joint stock companies.

(7) “Employment agency” includes any person undertaking to pro-
cure employees or opportunities to work.

(8) “Labor organization” includes any organization that is constituted
for the purpose, in whole or in part, of collective bargaining or in dealing
with employers concerning grievances, terms or conditions of employment
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or of other mutual aid or protection in connection with employees.

(9) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, such as race, sex, sex-
ual orientation, disability, or other, or a perception of that characteristic.

(10) “Respondent” includes any person against whom a complaint or
charge of unlawful practices is filed with the division or whose name has
been added to such complaint or charge pursuant to ORS 659A.835(1).

(11) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality, or gender identity, regardless
of whether the individual’s gender identity, appearance, expression or
behavior differs from that traditionally associated with the individual’s
assigned sex at birth.

(12) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(13) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, or speech, whether or not that expression is different
from that traditionally associated with the individual’s assigned sex at birth.

(14) “Sex” means the anatomical, physiological and genetic charac-

teristics associated with being male or female.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A, OL 2007 Ch 100
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007,
f. 12-27-07 cert. ef. 1-1-08

839-005-0010
Discrimination Theories

(1) Substantial evidence of intentional unlawful discrimination exists
if the division’s investigation reveals evidence that a reasonable person
would accept as sufficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(10) of these rules;

(b) The complainant is a member of a protected class;

(c) The complainant was harmed by an action of the respondent; and

(d) The complainant’s protected class was the reason for the respon-
dent’s action. In determining whether the complainant’s protected class was
the reason for the respondent’s action, the division uses whichever of the
following theories applies:

(A) Specific Intent Theory: The respondent knowingly and purpose-
fully discriminates against an individual because of that individual’s mem-
bership in a protected class. Unless the respondent can show that a bona
fide occupational qualification or a bona fide voluntary, court-ordered affir-
mative action plan (OAR 839-005-0045) allows the action or in the case of
housing discrimination under ORS 659A145, 659A.421 or under Federal
Housing Law just cause can be shown, the respondent has unlawfully dis-
criminated.

(B) Different or Unequal Treatment Theory: The respondent treats
members of a protected class differently than others who are not members
of that protected class. When the respondent makes this differentiation
because of the individual’s protected class and not because of legitimate,
non-discriminatory reasons, unlawful discrimination exists. In establishing
a case of different or unequal treatment:

(i) There must be substantial evidence that the complainant was
harmed by an action of the respondent under circumstances that make it
appear that the respondent treated the complainant differently than compa-
rably situated individuals who were not members of the complainant’s pro-
tected class. Substantial evidence of discrimination exists if the division’s
investigation reveals evidence that a reasonable person would accept as suf-
ficient to support that protected class membership was the reason for the
respondent’s alleged unlawful action. If the respondent fails to rebut this
evidence with evidence of a legitimate non-discriminatory reason, the divi-
sion will conclude that substantial evidence of unlawful discrimination
exists.

(I) Pretext: If the respondent rebuts the evidence with evidence of a
legitimate non-discriminatory reason, but there is substantial evidence that
the respondent’s reason is a pretext for discrimination, the division will
conclude there is substantial evidence of unlawful discrimination.

(IT) Mixed Motive: If the respondent presents substantial evidence
that a legitimate, non-discriminatory reason contributed to the respondent’s
action, but the division finds the individual’s protected class membership
was also a substantial factor in the respondent’s action, the division will
determine there is substantial evidence of discrimination.

(ii) The complainant at all times has the burden of proving that the
complainant’s protected class was the reason for the respondent’s unlawful
action.

(2) Adverse Impact Discrimination: Substantial evidence of adverse
impact discrimination does not require establishment of intentional dis-
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crimination as provided in (1) of this rule. Adverse impact discrimination
exists if the division’s investigation reveals evidence that a reasonable per-
son would accept as sufficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(10) of these rules;

(b) The respondent has a standard or policy that is applied equally.

(c) The standard or policy has the effect of screening out or otherwise
affecting members of a protected class at a significantly higher rate than
others who are not members of that protected class; and

(d) The complainant is a member of the protected class adversely
affected by the respondent’s standard or policy and has been harmed by the
respondent’s application of the standard or policy.

(3) For the purposes of housing discrimination complaints filed under
ORS 659A.145, 659A.421 and federal housing law, in determining whether
evidence of adverse impact discrimination exists and, if so, what relief
should be granted, a court or the commissioner will consider:

(a) The significance of the adverse impact on the protected class;

(b) The importance and necessity of any business purpose for the
standard or policy; and

(c) The availability of less discriminatory alternatives for achieving
the business purpose for the standard or policy.

(4) Discrimination based on disability may involve intentional dis-
crimination, including harassment, or discrimination that need not be inten-
tional, including adverse impact or failure to accommodate a disability. To
be protected from discrimination based on disability, an individual must
have a disability, as defined in ORS 659A.100(1) and (2) and the relevant
rules. Reasonable accommodation for purposes of employment is defined
in ORS 659A.118 and OAR 839-006-0206. Reasonable accommodation in
real property transactions is covered by ORS 659A.145 and OAR 839-005-
0220.. Reasonable modifications in services, programs or activities, provi-
sion of auxiliary aids, services by state government, removal of barriers to
facilities, goods and services and provision of auxiliary aids by public
accommodations are covered by ORS 659A.142 and OAR 839-006-0310 to
0330.

(5) An employer must reasonably accommodate an employee or
applicant’s religious belief, observance or practice unless the employer can
demonstrate that such accommodation would cause undue hardship on the
employer’s business.

(6) Harassment in employment based on an individual’s protected
class is a type of intentional unlawful discrimination. In cases of alleged
unlawful sexual harassment in employment see OAR 839-005-0030.

(a) Conduct of a verbal or physical nature relating to protected class-
es other than sex is unlawful when substantial evidence of the elements of
intentional discrimination, as described in section (1) of this rule, is shown
and:

(A) Such conduct is sufficiently severe or pervasive to have the pur-
pose or effect of unreasonably interfering with an individual’s work per-
formance or creating an intimidating, hostile or offensive working environ-
ment;

(B) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of employment; or

(C) Submission to or rejection of such conduct is used as the basis for
employment decisions affecting that individual.

(b) The standard for determining whether harassment is sufficiently
severe or pervasive to create a hostile, intimidating or offensive working
environment is whether a reasonable person in the circumstances of the
complaining individual would so perceive it.

(c) Employer Proxy: An employer is liable for harassment when the
harasser’s rank is sufficiently high that the harasser is the employer’s proxy,
for example, the employer’s president, owner, partner or corporate officer.

(d) Harassment by Supervisor plus Tangible Employment Action: An
employer is liable for harassment by a supervisor with immediate or suc-
cessively higher authority over an individual when the harassment results
in a tangible employment action that the supervisor takes or causes to be
taken against the individual. A tangible employment action includes, but is
not limited to, any of the following:

(A) Terminating employment, including constructive discharge;

(B) Failing to hire;

(C) Failing to promote; or

(D) Changing a term or condition of employment, such as work
assignment, work schedule, compensation or benefits or making a decision
that causes a significant change in an employment benefit.

(e) Harassment by Supervisor, No Tangible Employment Action:
When harassment by a supervisor with immediate or successively higher
authority over the individual is found to have occurred, but no tangible
employment action was taken, the employer is liable if:

(A) The employer knew of the harassment, unless the employer took
immediate and appropriate corrective action.
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(B) The employer should have known of the harassment. The division
will find that the employer should have known of the harassment unless the
employer can demonstrate:

(i) That the employer exercised reasonable care to prevent and
promptly correct any harassing behavior; and

(ii) That the complaining individual unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the
employer or to otherwise avoid harm.

(f) Harassment by Coworkers or Agents: An employer is liable for
harassment by the employer’s employees or agents who do not have imme-
diate or successively higher authority over the complaining individual
when the employer knew or should have known of the conduct, unless the
employer took immediate and appropriate corrective action.

(g) Harassment by Non-Employees: An employer is liable for harass-
ment by non-employees in the workplace when the employer or the
employer’s agents knew or should have known of the conduct unless the
employer took immediate and appropriate corrective action. In reviewing
such cases, the division will consider the extent of the employer’s control
and any legal responsibility the employer may have with respect to the con-
duct of such non-employees.

(h) Withdrawn Consent: An employer may be liable for harassment
by the employer’s supervisory or non-supervisory employees, agents or
non-employees even if the acts complained of were of a kind previously
consented to by the complaining individual, if the employer knew or should
have known that the complaining individual had withdrawn consent to the
offensive conduct.

(i) When employment opportunities or benefits are granted because of
an individual’s submission to an employer’s harassment, the employer is
liable for unlawful discrimination against other individuals who were qual-
ified for but denied that opportunity or benefit.

(7) Harassment in Housing and Public Accommodations: Harassment
on the basis of a protected class, including sexual harassment, is an unlaw-
ful practice in housing and in places of public accommodation when:

(a) Substantial evidence of the elements of OAR 839-005-0010(1) is
shown; and

(b) Such conduct has the purpose or effect of creating an intimidating,
hostile or offensive environment. The standard for determining whether
harassment in housing and in places of public accommodation creates an
intimidating, hostile or offensive environment is whether a reasonable per-
son in the circumstances of the complaining individual would so perceive

1t.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A & 42 U.S.C. 3601 et seq.
Hist.: BL 9-1982, f. & ef. 6-11-82; BL 4-1996, f. & cert. ef. 3-12-96; BLI 6-1998, f. & cert.
ef. 10-22-98; BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI
3-2007, . 1-29-07, cert. ef. 2-2-07; BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0195
Purpose and Scope

(1) The public policy of the State of Oregon guarantees all persons the
fullest possible participation in the social and economic life of the state,
including the right to purchase, lease or rent property without discrimina-
tion on the basis of race, color, religion, sex, sexual orientation, national
origin, marital status, disability, familial status, source of income and other
classes protected under Oregon statutes. The Bureau of Labor and
Industries, through the Civil Rights Division, protects these rights by
enforcement of ORS 659A.145, 659A.421 and the Fair Housing Act (42
U.S.C. 3601 et seq.) for which the U.S. Department of Housing and Urban
Development has jurisdiction.

(2) A person claiming a violation of ORS 659A.145 or 659A.421 or
discrimination under Federal Housing Law may file a complaint with the
Civil Rights Division as described in OAR 839-003-0200.

(3) These rules apply to all complaints and inquiries relating to these
sections received on or after the effective date of these rules.

(4) Provisions of ORS 659A.145, 659A.421 and these rules will be
construed to the extent possible in a manner that is consistent with any sim-

ilar provisions of the Fair Housing Act (42 U.S.C. 3601 et seq.).
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.

Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0200
Definitions
(1) “Disabled Person” means a person with a physical or mental
impairment that substantially limits one or more major life activities, has a
record of such an impairment or is regarded as having such an impairment.
(2) “Dwelling” means any building, structure, or portion therof which
is occupied as, or designed or intended for occupancy as, a residence by one
or more families, and any vacant land which is offered for sale, lease or
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rental for the construction or location theron of any such building, structure,
or portion thereof. “Family” includes a single individual.

(3)(a) “Familial status” means the relationship between one or more
individuals who have not attained 18 years of age and who are domiciled
with:

(A) A parent or another person having legal custody of the individual;
or

(B) The designee of the parent or other person having such custody,
with the written permission of the parent or other person.

(b) “Familial status” includes any individual, regardless of age or
domicile, who is pregnant or is in the process of securing legal custody of
an individual who has not attained 18 years of age.

(4) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development has jurisdiction.

(5) “Major life activity” includes, but is not limited to, self-care,
ambulation, communication, transportation, education, socialization,
employment and ability to acquire, rent or maintain property.

(a) Examples of specific major life activities include, but are not lim-
ited to, walking, sitting, standing, lifting, reaching, speaking, interacting
with others, thinking, seeing, hearing, breathing, learning, reading, eating,
sleeping, performing manual tasks, reproduction and working.

(b) To be substantially limited in the major life activity of working, a
person must be significantly restricted in the ability to perform a class of
jobs or a broad range of jobs in various classes as compared to the ability
of an average person with comparable skill, experience, education or other
job-related requirements needed to perform those same positions.

(6) “Misclassified,” as used in ORS 659A.100(2)(b), means an erro-
neous or unsupported medical diagnosis, report, certificate or evaluation.

(7) “Person associated with a purchaser, lessee or renter,” as used in
ORS 659A.145(1), includes one or more individuals, partnerships, associa-
tions, corporations, legal representatives, trustees in bankruptcy, receivers,
public bodies or other entities that have the primary purpose of serving, rep-
resenting or otherwise benefiting the protected class.

(8) “Physical or mental impairment” means any physiological disor-
der or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin and
endocrine; or any mental or psychological disorder, such as mental retarda-
tion, organic brain syndrome, traumatic brain injury, emotional or mental
illness, and specific learning disabilities.

(9) “Property” and “real property” include property used or intended
for commercial, business or residential purposes.

(10) “Purchaser” means an occupant, prospective occupant, lessee,
prospective lessee, renter, prospective renter, buyer or prospective buyer.

(11) “Receipt or alleged receipt of treatment for a mental disorder,” as
used in ORS 659A.142(5), means actual treatment of a person for a mental
condition or an assertion that the person received such treatment.

(12) “Regarded as having an impairment,” as used in ORS
659A.100(2)(c), means:

(a) A person having a physical or mental impairment that does not
substantially limit a major life activity but who has been treated as having
an impairment by a seller, lessor, advertiser, real estate broker or salesper-
son, or the agent of any seller, lessor, advertiser, real estate broker or sales-
person;

(b) A person having a physical or mental impairment that substantial-
ly limits a major life activity only as a result of the attitude of others toward
such impairment; or

(c) A person having no physical or mental impairment but who is
treated as having an impairment by a seller, lessor, advertiser, real estate
broker or salesperson, or the agent of any seller, lessor, advertiser, real
estate broker or salesperson.

(13) “Residential real estate related transaction” means any of the fol-
lowing:

(a) The making or purchasing of loans or providing other financial
assistance:

(A) For purchasing, constructing, improving, repairing or maintaining
a dwelling; or

(B) For securing residential real estate; or

(b) The selling, brokering or appraising of residential real property.

(14) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality or gender identity, regardless of
whether the individual’s gender identity, appearance, expression or behav-
ior differs from that traditionally associated with the individual’s assigned
sex at birth.

(15) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
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with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(16) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, or speech, whether or not that expression is different
from that traditionally associated with the individual’s assigned sex at birth.

(17) “Substantially limits” means:

(a) The impairment renders the person unable to perform a major life
activity that the average person in the general population can perform; or

(b) The impairment significantly restricts the condition, manner or
duration under which a person can perform a particular major life activity
as compared to the condition, manner or duration under which the average
person in the general population can perform the same major life activity.

(18) “To rent” includes to lease, to sublease, to let and otherwise to
grant for a consideration the right to occupy premises not owned by the
occupant.

(19) “Treatment” includes examination, evaluation, diagnosis and
therapy by a health professional within the scope of the professional’s

applicable license.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.

q
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0205
Prohibited Discrimination

(1) A person may not, because of race, color, religion, sex, sexual ori-
entation, national origin, marital status, disability, familial status, source of
income and other classes protected under Oregon statutes of any person:

(a) Refuse to sell, lease or rent any real property to a purchaser;

(b) Expel a purchaser from any real property;

(c) Make any distinction, discrimination or restriction against a pur-
chaser in price, terms, conditions or privileges relating to the sale, rental,
lease or occupancy of real property or in the furnishing of any facilities or
services in connection with real property;

(d) Attempt to discourage the sale, rental, lease or occupancy of any
real property to a purchaser;

(e) Publish, circulate, issue or display or cause to be published, circu-
lated, issued or displayed, any communication, notice, advertisement, or
sign of any kind whether oral, written or electronic, relating to the sale,
rental or leasing of real property that indicates any preference, limitation,
specification or unlawful discrimination based on race, color, religion, sex,
sexual orientation, national origin, marital status, disability, familial status,
source of income and other classes protected under Oregon statutes ;

(f) Assist, induce, incite or coerce another person to commit an act or
engage in a practice that violates ORS 659A.145, 659A.421, Federal
Housing Law or these rules;

(g) Coerce, intimidate, threaten or interfere with any person in the
exercise or enjoyment of, or on account of having aided or encouraged any
other person in the exercise of, any right granted or protected by ORS
659A.145, 659A.421, Federal Housing Law or these rules;

(h) Deny access to, or membership or participation in, any multiple
listing service, real estate broker’s organization or other service, organiza-
tion or facility relating to the business of selling or renting dwellings, or
discriminate against any person in the terms or conditions of the access,
membership or participation;

(i) Represent to a person that a dwelling is not available for inspec-
tion, sale, rental or lease when the dwelling in fact is available for inspec-
tion, sale, rental or lease;

(j) Otherwise make unavailable or deny a dwelling to a person.

(2) A person whose business includes engaging in residential real
estate related transactions may not discriminate against any person in mak-
ing a transaction available, or in the terms or conditions of the transaction,
because of race, color, religion, sex, sexual orientation, national origin,
marital status, disability, familial status, source of income and other class-
es protected under Oregon statutes.

(3) A real estate licensee may not accept or retain a listing of real
property for sale, lease or rental with an understanding that a purchaser may
be discriminated against with respect to the sale, rental or lease thereof
because of race, color, religion, sex, sexual orientation, national origin,
marital status, disability, familial status, source of income and other class-
es protected under Oregon statutes.

(4) A person may not, for profit, induce or attempt to induce any other
person to sell or rent any dwelling by representations regarding the entry or
prospective entry into the neighborhood of a person or persons of a partic-
ular race, color, religion, sex, sexual orientation, national origin, marital
status, disability, familial status, source of income and other classes pro-
tected under Oregon statutes.

(5) For purposes of OAR 839-005-0205 subsections (1) to (4),

February 2008: Volume 47, No. 2



ADMINISTRATIVE RULES

“source of income” does not include federal rent subsidy payments under
42 U.S.C. 1437f, income from specific occupations or income derived in an
illegal manner.

(6) Any violation of OAR 839-005-0205 is an unlawful practice.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.

Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0210
Exceptions

(1) OAR 839-005-0205 does not apply with respect to sex distinction,
discrimination or restriction if the real property involved is such that the
application of OAR 839-005-0205 would necessarily result in common use
of bath or bedroom facilities by unrelated persons of opposite sex.

(2) The provisions of OAR 839-005-0205(1)(a) to (d) and (f) that pro-
hibit actions based upon sex, sexual orientation or familial status do not
apply to the renting of space within a single-family residence if the owner
actually maintains and occupies the residence as the owner’s primary resi-
dence and all occupants share some common space within the residence.

(3)(a) OAR 839-005-0205 does not apply to familial status distinc-
tion, discrimination or restriction with respect to housing for older persons.

(b) As used in this subsection, “housing for older persons” means
housing:

(A) Provided under any state or federal program that is specifically
designed and operated to assist elderly persons, as defined by the state or
federal program;

(B) Intended for, and solely occupied by, persons 62 years of age or
older; or

(C) Intended and operated for occupancy by at least one person 55
years of age or older per unit. Housing qualifies as housing for older per-
sons under this subparagraph if:

(i) At least 80 percent of the dwellings are occupied by at least one
person 55 years of age or older per unit; and

(ii) Policies and procedures that demonstrate an intent by the owner
or manager to provide housing for persons 55 years of age or older are pub-
lished and adhered to.

(c) Housing does not fail to meet the requirements for housing for
older persons if:

(A) Persons residing in the housing as of September 13, 1988, do not
meet the requirements of paragraph (b)(B) or (C) of this subsection.
However, new occupants of such housing will meet the age requirements of
paragraph (b)(B) or (C) of this subsection; or

(B) The housing includes unoccupied units that are reserved for occu-
pancy by persons who meet the age requirements of paragraph (b)(B) or (C)
of this subsection.

(d) Nothing in this section limits the applicability of any reasonable
local, state or federal restrictions regarding the maximum number of occu-

pants permitted to occupy a dwelling.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.
seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0215
Religious Exemption

It is not an unlawful practice for a bona fide church or other religious
institution to take any action with respect to housing based on a bona fide
religious belief about sexual orientation as long as the housing is closely
connected with or related to the primary purpose of the church or institu-
tion and is not connected with a commercial or business activity that has no

necessary relationship to the church or institution.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.

seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

839-005-0220
Disabled Persons

(1) Persons protected from discrimination on the basis of disability in
real property transactions include any disabled person associated with a
purchaser, lessee or renter.

(2) In addition to the prohibitions in OAR 839-005-0205, discrimina-
tion in real property transactions based on a person’s disability includes, but
is not limited to:

(a) Refusing to permit or make reasonable accommodations, includ-
ing but not limited to;

(A) Refusing to permit, at the expense of the disabled person, reason-
able modifications of existing premises occupied or to be occupied by such
person if such modifications may be necessary to afford such person full
enjoyment of the premises, except that, in the case of rental, the landlord
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may, where it is reasonable to do so, condition permission for modification
on the renter agreeing to restore the interior of the premises to the condition
that existed before the modification, reasonable wear and tear excepted.

(B) Refusing to make reasonable accommodations in rules, policies,
practices or services when such accommodations may be necessary to
afford a disabled person equal opportunity to use and enjoy a dwelling.

(3) A lessor or agent may engage in conduct otherwise prohibited by
ORS 659A.145 when:

(a) A disabled person’s leasing or rental of the subject property would
constitute a direct threat to the health or safety of other individuals or would
result in substantial physical damage to the property of others; and

(b) No reasonable accommodation is possible that would render
insignificant the risk to health and safety.

(4) A lessor or agent must allow alterations of existing premises if the
premises are occupied by or to be occupied by a disabled person, and the
disabled person pays for the alterations, as provided in OAR 839-005-
0220(2).

(5) There is no just cause for discrimination on the basis of perceived
disability.

(6) Receipt or alleged receipt of treatment for a mental disorder does
not constitute evidence of an individual’s inability to acquire, rent or main-
tain property.

(7) In the sale, lease or rental of real estate, a person may not disclose
to any person that an occupant or owner of real property has or died from
human immunodeficiency virus or acquired immune deficiency syndrome.

(8) Any violation of OAR 839-005-0220 is an unlawful practice.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103, 659A.142 & 659A.145, 659A.421 & 42 U.S.C. 3601 et.

seq.
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08

Rule Caption: Adopts and amends rules regarding wage claim
enforcement and civil penalties.

Adm. Order No.: BLI 37-2007

Filed with Sec. of State: 12-28-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Adopted: 839-001-0495, 839-001-0496

Rules Amended: 839-001-0150, 839-001-0153, 839-001-0160, 839-
001-0740, 839-001-0760

Rules Repealed: 839-001-0157

Subject: The permanent rules adopted, amended and repealed imple-
ment new civil penalty provisions enacted in House Bills 2254, 2256
and 2647 (2007 Legislature) effective January 1, 2008. These bills
provide new civil penalty authority in ORS 652.900 for an employ-
er’s failure to timely provide an employee access to the employee’s
personal records as required; failure to comply with established
requirements for methods of paying wages pursuant to ORS 652.100;
and failure to timely pay amounts deducted from an employee’s
wages for the appropriate recipient as required.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-001-0150

Civil Penalties for Violation of ORS 652.020, Maximum Working
Hours in Mills, Factories and Manufacturing Establishments:
Overtime Hours and Pay

As used in ORS 652.020, 652.900 and OAR 839-001-0150 to 839-
001-0160:

(1) “Violation” means a transgression of any statute or rule, or any
part thereof and includes both acts and omissions.

(2) “Knowingly” or “Willfully” means action undertaken with actual
knowledge of a thing to be done or omitted. A person “should have known
the thing to be done or omitted” if the person has knowledge of facts or cir-
cumstances which, with reasonably diligent inquiry, would place the person

on notice of the thing to be done or omitted to be done.
Stat. Auth.: ORS 651.060(4) & 652
Stats. Implemented: ORS 652.020
Hist.: BL 8-1990, f. & cert. ef. 5-11-90; BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08

839-001-0153
Violations Separate and Distinct

Each violation of ORS 652.020 or any rule adopted pursuant thereto
is a separate and distinct offense. In the case of continuing violations, each

day’s continuance is a separate and distinct violation.
Stat. Auth.: ORS 651.060(4) & 652
Stats. Implemented: ORS 652.020
Hist.: BL 8-1990, f. & cert. ef. 5-11-90; BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08
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839-001-0160
Schedule of Civil Penalties

(1) The civil penalty for any one violation of ORS 652.020 or any rule
adopted pursuant thereto shall not exceed $1,000. The actual amount of the
civil penalty will depend on all the facts and on any mitigating and aggra-
vating circumstances.

(2) When the commissioner determines to assess a civil penalty for
requiring or permitting an employee to work over ten hours in a day when
the employee is not paid time and one-half the regular rate of pay in viola-
tion of ORS 652.020, the minimum civil penalty to be assessed shall be $50
per day for each employee affected. For example, when the employer or an
employer’s agent requires or permits five employees to work over ten hours
in a day for four days without paying the employees time and one-half their
regular rate of pay for the hours worked over ten in a day, the minimum
civil penalty to be assessed shall be $1,000 (5 employees x 4 days x $50 per
day per employee = $1,000).

(3) When the commissioner determines to assess a civil penalty for
requiring or permitting an employee to work more than 13 hours in any day
of 24 hours, the minimum civil penalty shall be $500 per day for the first
offense. For example, when an employer or an employer’s agent requires or
permits any number of employees to work over 13 hours in a day for four
days, the minimum civil penalty shall be $2,000 (4 days x $500/day =
$2,000). When the Commissioner determines to assess a civil penalty for
subsequent offenses, the Commissioner may assess up to $1,000 for each
such offense.

(4) The civil penalties set out in sections (2) and (3) of this rule shall
be in addition to any other penalty imposed by law or rule.

(5) The civil penalty for all other violations shall be set in accordance
with the determinations and considerations referred to in OAR 839-001-

0496.
Stat. Auth.: ORS 651.060(4) & 652
Stats. Implemented: ORS 652.900
Hist.: BL 8-1990, f. & cert. ef. 5-11-90; BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08

839-001-0495
Violations Separate and Distinct

Each violation of ORS 652.110, 652.140, 652.145, 652.610(4),
652.750 or any rule adopted pursuant thereto is a separate and distinct
offense. In the case of continuing violations, each day’s continuance is a

separate and distinct violation.
Stat. Auth.: ORS 651.060(4), 652.165, 652.900
Stats. Implemented; ORS 652.010-652.900
Hist.: BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08

839-001-0496
Civil Penalties

(1) When assessing a civil penalty for violations of ORS 652.110,
652.140, 652.145, 652.610(4), 652.750 or any rule adopted pursuant there-
to, the commissioner may consider the following mitigating and aggravat-
ing circumstances in determining the amount of the civil penalty to be
assessed and cite those the commissioner finds to be appropriate:

(a) The history of the employer in taking all necessary measures to
prevent or correct violations of statutes or rules;

(b) Prior violations, if any, of statutes or rules;

(c) The magnitude and seriousness of the violation;

(d) Whether the employer knew or should have known of the viola-
tion.

(2) The commissioner may consider what amount of civil penalty is
likely to deter an employer from committing violations in the future.

(3) Notwithstanding any other section of this rule, the commissioner
shall consider all aggravating circumstances presented by any employee or
any other person for the purpose of increasing the amount of the civil penal-
ty to be assessed.

(4) It shall be the responsibility of the employer to provide the com-
missioner any mitigating evidence concerning the amount of the civil
penalty to be assessed.

(5) Notwithstanding any other section of this rule, the commissioner
shall consider all mitigating circumstances presented by the employer for

the purpose of reducing the amount of the civil penalty to be assessed.
Stat. Auth.: ORS 651.060(4), 652.165, 652.900
Stats. Implemented; ORS 652.010-652.900
Hist.: BLI 372007, f. 12-28-07, cet. ef. 1-1-08

839-001-0740
Employee Notification Form

(1) For purposes of complying with ORS 652.710(3) and OAR 839-
001-0720, there is no specific form required. The document used by the
employer to notify its employees must contain all the information provided
for in OAR 839-001-0720(6).

(2) When the form supplied to the employer by the contractor or
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insurer contains the required information and when an exact and clearly
legible copy of the form is delivered to employees within the time required
in ORS 652.710(3) and OAR 839-001-0720(3), the notification require-

ments are satisfied.
Stat. Auth.: ORS 652.710(7) & 652.710(11)
Stats. Implemented: ORS 652.710
Hist.: BL 10-1992, f. & cert. ef. 7-1-92; BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08

839-001-0760
Violations Separate and Distinct

Each violation of ORS 652.710(1) and (3) is a separate and distinct
offense. In the case of continuing violations, each day’s continuance is a

separate and distinct violation.
Stat. Auth.: ORS 652.710(7) & 652.710(11)
Stats. Implemented: ORS 183.090 & 652.710
Hist.: BL 10-1992, f. & cert. ef. 7-1-92; BLI 37-2007, f. 12-28-07, cert. ef. 1-1-08

ecccccccoe

Rule Caption: Proposal to adopt rules implementing new legisla-
tive authority to enforce subpoenas and requirements for proce-
dures.

Adm. Order No.: BLI 38-2007

Filed with Sec. of State: 12-28-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Adopted: 839-002-0015, 839-002-0020, 839-002-0025,
839-002-0030, 839-002-0035, 839-002-0040, 839-002-0045, 839-
002-0050, 839-002-0055, 839-002-0060, 839-002-0065, 839-002-
0070, 839-007-0075, 839-002-0080

Subject: The rules implement new legislation authorizing the bureau
to enforce its civil rights and wage and hour investigative subpoe-
nas in state circuit court.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-002-0015
Purpose and Scope

(1) ORS 651.060(1) authorizes the commissioner to conduct investi-
gations in all matters relating to the duties required under ORS 279C.800
to 279C.870, 651.030, 651.050, 651.120 and 651.170, and Chapters 652,
653, 658, and 659A.

(2) While conducting these investigations, ORS 651.060(1) gives the
commissioner the authority to issue subpoenas ad testificandum and sub-
poenas duces tecum, administer oaths, obtain evidence and take testimony.

(3) These rules govern the commissioner’s gathering of information
through subpoenas or testimony and establish procedures through which a
subpoenaed party may object to answering questions or producing any doc-

ument or other thing subpoenaed.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0020
Definitions

(1) “Division” means the Civil Rights Division and Wage and Hour
Division in the Bureau of Labor and Industries.

(2) “Document” means any existing written, printed, typed, or record-
ed matter of any kind or nature, however produced or reproduced, includ-
ing but not limited to all mechanical, electronic, sound or video recordings
or their transcripts, photographs, electronic files and computer stored data.

(3) “Other thing” means any existing tangible object that is not a
“document.”

(4) “Party” means any person who has been served by a subpoena
under these rules.

(5) “Person” means any individual, partnership, corporation, associa-
tion, governmental subdivision, or public or private organization of any
character.

(6) “Subpoena ad testificandum” is a subpoena that requires an indi-
vidual to appear and give testimony under oath.

(7) “Subpoena duces tecum” is a subpoena that requires the produc-

tion of documents or other things.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0025
Who and What May Be Subpoenaed

The commissioner may issue subpoenas to persons to compel testi-
mony and the production of documents or other things that are relevant to
the commissioner’s lawful investigative purpose and reasonable in scope
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under matters relating to the duties required under ORS 279C.800 to
279C.870, 651.030, 651.050, 651.120 and 651.170, and Chapters 652, 653,

658, and 659A.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0030
Circumstances under Which a Subpoena May be Issued

(1) The commissioner may issue a subpoena ad testificandum to com-
pel an individual to testify under oath when:

(a) A Division determines that the individual is a material witness in
an investigation being conducted by the Division under ORS 279C.800 to
279C.870, 651.030, 651.050, 651.120 and 651.170, or Chapters 652, 653,
658, and 659A;

(b) The information sought from the individual is relevant to a lawful
investigative purpose and is reasonable in scope; and

(c) The Division has been unable to interview the individual after hav-
ing made reasonable attempts to do so, or the individual states that he or she
will only consent to an interview if first served with a subpoena.

(2) The commissioner may also issue a subpoena ad testificandum to
compel an individual to testify under oath about the contents of documents
or other things produced in response to a subpoena duces tecum served on
the same individual.

(3) The commissioner may issue a subpoena duces tecum to compel
a person to produce documents or other things when:

(a) A Division determines that the documents or other things are rel-
evant to the Division’s investigation being conducted under ORS 279C.800
to 279C.870, 651.030, 651.050, 651.120 and 651.170, or Chapters 652,
653, 658, and 659A;

(b) The documents or other things sought are relevant to a lawful
investigative purpose and are reasonable in scope; and

(c) The Division has made a written request for production of docu-
ments or things and the person to whom the request was made has failed to
comply within the time specified by the Division, unless the commissioner
finds a subpoena is necessary to protect the documents and things from

destruction.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0035
Who May Issue Subpoenas
The commissioner or the commissioner’s designees may issue sub-

poenas.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0040
Subpoena Duces Tecum

(1) A subpoena duces tecum may be issued to any individual who has
custody, possession, or control of documents or other things named in the
subpoena duces tecum when the conditions set out in OAR 839-026-
0100(3) have been met.

(2) A subpoena duces tecum will not require production of documents
or other things less than 14 days from the date of service upon the individ-
ual required to produce and permit inspection of the documents or things
unless the commissioner finds a shorter period necessary to protect the doc-
uments and things from destruction or if the Division has an immediate
need for the documents or things being subpoenaed.

(3) The commissioner may also command the individual to whom a
subpoena duces tecum is issued to produce documents and other things by
mail or otherwise, at a time and place specified in the subpoena, without
commanding inspection of the originals. The individual to whom the sub-
poena is directed complies if the individual produces copies of the specified
items in the specified manner and certifies that the copies are true copies of
all documents and other things responsive to the subpoena.

(4) The subpoenaed documents and other things must be produced at

the location, time, and date required in the subpoena.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0045
Subpoena Ad Testificandum

(1) A subpoena ad testificandum may be issued to any individual
when the conditions set out in 839-026-0015(1) or 839-026-0015(2) have
been met.

(2) The subpoena ad testificandum must give the individual a reason-
able time for preparation and travel to the place of attendance and the place
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of attendance must be in a suitable place in the vicinity to which testimony

is applicable.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0050
Method of Service

(1) Except as noted in subsections (2) and (3) of this rule, subpoenas
must be served in person by delivering a copy to the witness personally and,
at the same time, giving or offering to the witness the fees to which the indi-
vidual is entitled for travel to and from the place where the witness is com-
manded to appear, along with one day’s attendance fee. A subpoena may be
served by any individual 18 years of age or older.

(2) Subpoenas may be served by mail under the following circum-
stances:

(a)(A) The Division must have, by personal or telephone contact, con-
firmed the witness’s willingness to appear if subpoenaed and certify this on
the return of service;

(B) The Division made arrangements for payment to the witness of
fees and mileage satisfactory to the witness and pays those fees and
mileage; and

(C) The subpoena is sent by certified mail to the witness more than 10
days before the date set for appearance or production of documents or other
things and the Division receives a return receipt signed by the witness more
than three days prior to that date.

(b) A subpoena duces tecum commands production of documents or
other things but is not accompanied by a subpoena ad testificandum.

(3) All subpoenas must be accompanied by a copy of these rules. If a
subpoena is served without a copy of these rules, the person served is not

bound by the subpoena.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0055
Fees
All persons subpoenaed by the commissioner must be paid the

mileage and per diem set out in ORS 44.415(2).
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0060
Time and Manner of Objecting to Subpoenas

(1) Any person served with an investigative subpoena may object to
testifying or providing the documents or other things sought. Grounds for
objections include:

(a) The information sought is irrelevant to a lawful investigative pur-
pose;

(b) The information sought is unreasonable in scope;

(c) The witness is ordered to appear to give testimony in a place that
is not suitable or not in the vicinity to which the testimony is applicable;

(d)The time and expense involved in copying the documents sought.
In order to have this objection considered, a person making this objection
must include a written estimate of the time involved and number of copies
to be made in order to comply with the subpoena;

(e) Reasonable cause to refuse to comply; and

(f) Any other basis that may be asserted under Oregon law.

(2) Objections to subpoenas must be in writing and must be received
by the Division at least seven calendar days before the time that the witness
is subpoenaed to testify or provide documents or other things.

(3) If a subpoenaed witness refuses to answer specific questions while
giving testimony, the witness must state the reason for his or her objection

at the time that the witness refuses to answer the questions.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0065
Response to Objections

(1) The Division will respond in writing, to any objections timely
received under OAR 839-026-0045(2).

(2) If the objection made is the time and expense involved in copying
the documents sought, the Division will provide a check to the person sub-
poenaed to pay for the estimated time and expense, calculated at the rates
set out in OAR 839-030-0010. The Division may provide this check before
or at the time the witness is subpoenaed to provide documents or other
things.

Stat. Auth.: Ch. 277, OL 2007

Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08
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839-002-0070
Method of Taking Testimony

(1) When a witness appears to give testimony in response to a sub-
poena ad testificandum, an oath or affirmation will be administered to the
witness prior to his or her testimony. The oath or affirmation will be admin-
istered by an officer authorized to administer oaths in Oregon, generally a
notary public employed by the Bureau of Labor and Industries.

(2) The witness’s testimony will be preserved by an audio or video
recording. Upon request, the Division will give the witness a copy of the

recording at no cost.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0075
Failure to Appear

If a person served with a subpoena fails to appear and has not filed
any prior objections, the commissioner will conclude that the person has
refused, without reasonable cause, to answer any question or to produce

any document or other thing.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

839-002-0080
Enforcement of Subpoena

If a person served with a subpoena refuses, without reasonable cause,
to be examined, to answer any question or to produce any document or
other thing as required by the subpoena, the commissioner may petition the
circuit court in the county in which the investigation is pending for an order
directing the person to show cause why the person has not complied with
the subpoena and should not be held in contempt. The commissioner shall
serve the court’s order upon the person in the manner provided by ORCP

55D.
Stat. Auth.: Ch. 277, OL 2007
Stats. Implemented: Ch. 277, OL 2007
Hist.: BLI 38-2007; f. 12-28-07, cert. ef. 1-1-08

Rule Caption: Proposed Amendments to implement new statutory
protections for making wage complaints and clarifying revisions.
Adm. Order No.: BLI 39-2007
Filed with Sec. of State: 12-28-2007
Certified to be Effective: 1-1-08
Notice Publication Date: 12-1-2007
Rules Amended: 839-010-0000, 839-010-0010, 839-010-0020, 839-
010-0040, 839-010-0100
Rules Repealed: 839-010-0110
Subject: The final rules will implement HB 2255, which made dis-
crimination or retaliation against employees who complain about or
inquire about wages an unlawful employment practice under ORS
Chapter 659A.

Revision to other Division 10 rules and repeal of one rule will
reorganize and clarify the rules.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-010-0000
Purpose and Scope

(1) The Civil Rights Division of the Oregon Bureau of Labor and
Industries enforces the provisions of ORS 659A.200 to 659A.233, 652.355,
and 653.060 prohibiting discrimination against employees based on
whistleblowing disclosures or activities that are described in the statutes.
These rules apply to all such complaints and inquiries received on or after
the effective date of these rules.

(2) The purpose of these rules is to clarify the provisions of the
statutes.

(3) In accordance with ORS 659A.820, an individual claiming a vio-
lation of ORS 659A.200 to 659A.233, 652.355, 653.060, or these rules,
may file a complaint with the Civil Rights Division, as provided in OAR

839-003-0025.
Stat. Auth.: ORS 659A.805 & 659A.221, 652.355(2) & 653.060(2)
Stats. Implemented: ORS 659A.200 - 659A.233, 652.355 & 653.060
Hist.: BL9-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-
1-08

839-010-0010
Definitions
As used in ORS 659A.200 to 659A.224 and these rules:
(1) “Abuse of authority” means to deliberately exceed or make

Oregon Bulletin

51

improper use of delegated or inherent authority or to employ it in an illegal
manner.

(2) “Agency” for the purposes of OAR 839-010-0010 to 839-010-
0060 refers to the state or any agency of or political subdivision in the state.

(3) “Disciplinary action” means any adverse action including dis-
missal, demotion, transfer, reassignment, supervisory reprimand, warning
of possible dismissal, or withholding of work, whether or not the action
affects or will affect employee compensation.

(4) “Disclosure” means a formal or informal internal or extra-agency
communication, not including a communication concerning policy deci-
sions that lawfully exercise discretionary authority unless the employee
providing the disclosure reasonably believes that the disclosure evidences:

(a) A violation of any federal or state law, rule, or regulation by the
agency;

(b) Mismanagement;

(c) Gross misuse or waste of public resources or funds;

(d) Abuse of authority in connection with the administration of a pub-
lic program or the execution of a public contract; or

(e) A substantial and specific danger to public health or safety result-
ing from agency action.

(5) “Employee” means a person employed by or under contract with:

(a) The state or any agency of or political subdivision in the state;

(b) Any person authorized to act on behalf of the state, or agency of
the state or subdivision in the state, with respect to control, management or
supervision of any employee;

(c) Employees of the public corporation created under ORS 656.751;

(d) Employees of a contractor who performs services for the state,
agency or subdivision, other than employees of a contractor under contract
to construct a public improvement; and

(e) Any person authorized by contract to act on behalf of the state,
agency or subdivision.

(6) “Gross waste of funds” means an expenditure that is significantly
out of proportion to the benefit expected to accrue to the agency and is more
than a debatable expenditure.

(7) “Mismanagement” means serious agency misconduct having the
effect of actually or potentially undermining the agency’s ability to fulfill
its public mission.

(8) “Public employer” means:

(a) The state or any agency of or political subdivision in the state; and

(b) Any person authorized to act on behalf of the state, or any agency
of or political subdivision in the state, with respect to control, management
or supervision of any employee.

(9) “Reckless disregard for its truth or falsity” means a conscious dis-
regard of a substantial and justifiable risk that the information disclosed is
false.

(10) “Substantial and specific danger” means a specified risk of seri-
ous injury, illness, peril or loss, to which the exposure of the public is a
gross deviation from the standard of care or competence that a reasonable

person would observe in the same situation.
Stat. Auth.: ORS 659A.805 & 659A.221
Stats. Implemented: ORS 659A.233 & 659A.200 - 659A.224
Hist.: BLO-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-
1-08

839-010-0020
Prohibited Discrimination by Public Employers

(1) Oregon public employee whistleblower statutes prohibit public
employers from taking action against or prohibiting employees from:

(a) Responding to legislative requests;

(b) Disclosing information the employee believes is evidence of vio-
lation of laws or disclosing evidence of mismanagement, gross waste or
abuse of authority; or

(c) Reporting public endangerment resulting from an action by a pub-
lic employer.

(2) No public employer may require an employee to give notice prior
to making any disclosure described in sections (1)(a), (b) and (c) of this
rule.

(3) No public employer may identify the employee who discloses the
following information during any investigation of the information provid-
ed by the employee without the written consent of the employee:

(a) Matters described in ORS 659A.203(1)(b); and

(b) Reports required by ORS 659A.206(2).

(4) No public employer may prohibit or take action against employ-
ees for disclosing that a person receiving public assistance is also subject to
arrest.

Stat. Auth.: ORS 659A.805 & 659A.221

Stats. Implemented: ORS 659A.233 & 659A.200 - 659A.224

Hist.: BL 9-1991, f. & cert. ef. 8-29-91; BLI 17-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f.
& cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-1-08
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839-010-0040
Discussions with Legislative Assembly Members

(1) ORS 659A.203(1)(a) and (d) prohibit a public employer from pro-
hibiting, discouraging, restraining, dissuading, coercing or otherwise inter-
fering with any employee responding to an official legislative request to
discuss the activities of the state or any branch, agency or political subdi-
vision thereof, or from discussing the activities of any person authorized to
act on behalf of those entities.

(2) In order to be protected by ORS 659A.203(1)(a), a public employ-
ee must be responding to an official legislative request, whether orally or in
writing. The request must be made by or at the direction of a Legislative
Assembly member and must invite discussion with a Legislative Assembly
member or legislative committee staff acting under the direction of a
Legislative Assembly member;

(a) No employee may be required to inform the employer prior to
engaging in the requested legislative discussion except when the legislative
request for information is directed to the agency and the employee will
speak or testify on behalf of the agency;

(b) Regarding legislative testimony or discussion with representatives
of Legislative Assembly members, the whistleblower law is not intended
to:

(A) Authorize an employee to represent the employee’s personal
opinions as the opinions of the agency or subdivision;

(B) Authorize an employee to disclose information required to be kept
confidential under state or federal law, rule or regulation, or allow disclo-
sure of records exempt from disclosure except as provided in ORS 192.501
to 192.505 or 659A.212;

(C) Prevent public employers from prohibiting employee disclosure
of information of an advisory nature to the extent that it covers other than
purely factual materials and is preliminary to any final agency determina-
tion of policy or action.

(3) An employee is not entitled to leave work without following the
employer’s applicable rules and policies pertaining to leave, unless the
employee is requested by a Legislative Assembly member or a legislative
committee to appear before a legislative committee. If the employee’s tes-
timony is so requested, the employee may elect to take personal time off in
accordance with the employer’s normal procedure.

(a) The employer may confirm the date and time for testimony but
may not inquire into the substance of the testimony.

(b) The employer must excuse the employee’s absence from work
during the time required for testimony and travel to and from the location
of the committee.

(c) If an employee appears to testify and testimony is not taken at the
designated date and time, the absence must be treated in the same manner
as if the testimony had been taken.

(d) If an employee is subsequently recalled to testify, the subsequent
request must be treated by the employer and employee in the same manner
an initial request is treated.

(e) An employee may take time off to testify following the employ-
er’s regular time off policy without notifying the employer of the purpose
of the absence.

(4) No public employer may take any disciplinary action against an
employee for employee activity described by ORS 659A.203(1)(a). An
employer, however, is not precluded from taking disciplinary action if:

(a) The information disclosed by the employee is known to be false;

(b) The employee discloses the information with reckless disregard
for its truth or falsity;

(c) The information disclosed relates to the employee’s own viola-
tions, mismanagement, gross waste of funds, abuse of authority, or endan-

germent of the public health and safety.
Stat. Auth.: ORS 659A.805 & ORS 659A.221
Stats. Implemented: ORS 659A.200 - ORS 659A.224
Hist.: BL9-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-
1-08

839-010-0100
Prohibited Discrimination by Employers

(1) ORS 659A.230 prohibits any employer with one or more employ-
ees in Oregon from knowingly discriminating or retaliating against an
employee because the employee has in good faith:

(a) Reported to any person, orally or in writing, criminal activity by
any person;

(b) Reported to any person, orally or in writing, any activity the
employee in good faith believed to be criminal or caused criminal charges
to be brought against any person whether by the complainant’s information
or by a complaint, as defined in ORS 131.005(3) and (4);

(c) Cooperated with a law enforcement agency criminal investigation,
whether or not under subpoena;
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(d) Brought a civil proceeding against an employer; or

(e) Testified at a civil proceeding or criminal trial, whether or not
under subpoena. (With regard to civil proceedings, see also OAR 839-010-
0140.)

(2) ORS 659A.233 prohibits any employer with one or more employ-
ees in Oregon from discriminating or retaliating against a current, former,
or any other employer’s employee because the employee has in good faith:

(a) Reported possible violations of ORS chapter 441, ORS 443.400 to
443.455;

(b) Testified at an unemployment compensation hearing; or

(c) Testified at a hearing conducted pursuant to ORS chapter 657.

(3) ORS 652.355 prohibits any employer with one or more employ-
ees in Oregon from discriminating or retaliating against a current, former,
or any other employer’s employee because:

(a) The employee has made a wage claim or has discussed with any-
one, inquired of anyone, or consulted an attorney or agency about a wage
claim; or

(b) The employee has caused to be instituted, has testified in or is
about to testify in any proceedings under or related to ORS 652.310 to
652.414.

(4) ORS 659A.060 prohibits any employer with one or more employ-
ees in Oregon from discharging or in any other manner discriminating
against a current, former, or any other employer’s employee because:

(a) The employee has made an oral or written complaint to anyone
that the employee has not been paid wages in accordance with ORS
653.010 to 653.261;

(b) The employee has caused to be instituted or is about to cause to be
instituted or has testified or is about to testify in any proceeding under or
related to ORS 653.010 to 653.261.

(5) As used in section (1) of this rule, “knowingly” means the employ-
er knows or believes the employee engaged in the reporting acts described

above.
Stat. Auth.: ORS 659A.805, ORS 652.355(2) & ORS 653.060(2)
Stats. Implemented: ORS 659A.230, ORS 652.355 & ORS 653.060
Hist.: BL 4-1996, f. & cert. ef. 3-12-96; BLI 6-1998, f. & cert. ef. 10-22-98; BLI 17-2000, f.
& cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef.
1-1-08

Rule Caption: Amends and clarifies rules relating to Farm Labor
Contractors.

Adm. Order No.: BLI 40-2007

Filed with Sec. of State: 12-28-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 10-1-2007

Rules Adopted: 839-015-0509

Rules Amended: 839-015-0140, 839-015-0508

Subject: The new rule adopted (OAR 839-015-0509) clarifies under
what circumstances a person will be considered to have violated the
provisions of ORS 658.437(2) relating to the duties of persons to
whom workers are provided by a farm labor contractor. The rules that
have been amended (839-015-0140 and 839-015-0508) conform
existing rules pertaining to farm labor contractors to the provisions
of SB 202 (2007 Legislature), which require farm labor contractors
(in addition to forest labor contractors) to provide proof of required
workers’ compensation insurance as a condition of licensure. The
rules also clarify that if a farm labor contractor applicant relies on
workers’ compensation coverage from a jurisdiction other than Ore-
gon, the coverage must satisfy Oregon’s coverage requirements
under ORS Chapter 656 (relating to Worker’s Compensation). The
rule amendments additionally amend the violations for which civil
penalties may be assessed against farm labor contractors to include
failing to provide workers’ compensation insurance coverage in vio-
lation of the law. Finally, the rule amendments clarify the current vio-
lation to examine a contractor’s license or temporary permit as
required by a person using the contractor to include determining that
the license has not expired and that the photo on the license appears
to be of the individual acting as a farm labor contractor.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-015-0140
Licensing Requirements
To be eligible for a license, an applicant therefore must:
(1) Be of good character, competence and reliability.
(2) Be a person who has not, within the preceding three years, had an
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Oregon farm and forest labor contractor’s license application denied.

(3) Be a person who has not, within the preceding three years, in
Oregon or in any other jurisdiction, had a farm or forest labor contractor’s
license or indorsement denied, revoked or suspended.

(4) Not have persons financially interested in any capacity in the
applicant’s business as a farm or forest labor contractor who were denied
an Oregon farm or forest labor contractor’s license within the preceding
three years or who had such license denied, revoked, or suspended within
the preceding three years in Oregon or any other jurisdiction. A refusal to
renew a license or grant a temporary permit because the applicant or any
person financially interested in the applicant’s business as a farm or forest
labor contractor has been denied a license or had a license revoked in
Oregon or any other jurisdiction within the preceding three years is consid-
ered the same as the revocation of the license or permit on the date of its
expiration.

(5) Not have any unsatisfied final judgments of the court or final
orders issued by any government agency which require the payment of
unpaid wages to employees or the payment of any advances made to the
contractor by farmers or owners or lessees of land intended to be used for
the production of timber.

(6) Pay the appropriate license fee.

(7) Except as provided in OAR 839-015-0141(2), show proof of
financial ability to promptly pay the wages of employees and advances
made by farmers or owners or lessees of land intended for the production
of timber in the form of a corporate surety bond or deposit with the com-
missioner.

(8) File a completed application form.

(9) Except as provided in OAR 839-015-0141(2), certify on the appli-
cation that there is insurance on vehicles used to transport workers in an
amount sufficient to comply with the Oregon Financial Responsibility Law
(ORS 486.011 to 486.680).

(10) Except as provided in OAR 839-015-0141(2), show proof that
worker’s compensation insurance will be provided on each individual as
required in ORS 658.415(2)(b) and ORS 658.440(1)(j). If the applicant is
relying on workers’ compensation insurance coverage from a jurisdiction
other than Oregon, the workers’ compensation insurance coverage must sat-
isfy Oregon’s coverage requirements under ORS Chapter 656.

(11) In the case of a corporation, be authorized to do business in

Oregon.
Stat. Auth.: ORS 651 & 658
Stats. Implemented: ORS 658.405 - 658.503
Hist.: BL 6-1984, f. & ef. 4-27-84; BL 2-1996, f. & cert. ef. 1-9-96; BLI 40-2007, f. 12-28-
07, cert. ef. 1-1-08

839-015-0508
Violations for Which a Civil Penalty May Be Imposed

(1) Pursuant to ORS 658.453, the commissioner may impose a civil
penalty for each of the following violations:

(a) Recruiting, soliciting, supplying or employing workers without a
license to act as a farm or forest labor contractor in violation of ORS
658.410;

(b) Failing to carry a farm labor contractor’s license at all times while
acting as a farm labor contractor and exhibit it upon request to any person
with whom the contractor intends to deal in the capacity of a farm labor
contractor, in violation of ORS 658.440(1)(a);

(c) Failing to post a notice in English and in any other language used
to communicate with workers that the contractor has a bond or deposit and
where claims can be made against the bond or deposit in violation of ORS
658.415(15);

(d) Failing to file a change of address notice with the U.S. Post Office
and the bureau in violation of ORS 658.440(1)(b);

(e) Failing to pay or distribute when due any money or other valuables
entrusted to the contractor in violation of ORS 658.440(1)(c);

(f) Failing to comply with contracts or agreements entered into as a
contractor in violation of ORS 658.440(1)(d);

(g) Failing to furnish each worker, at the time of hiring, recruiting,
soliciting or supplying, whichever occurs first, a written statement that con-
tains the terms and conditions described in ORS 658.440(1)(f);

(h) Failing to execute a written agreement between the worker and the
farm labor contractor containing the terms and conditions described in ORS
658.440(1)(f), at the time of hiring and prior to the worker performing any
work for the farm labor contractor;

(i) Failing to furnish each worker with an itemized deduction state-
ment and statement as to the rate of wage to be paid and other information
in violation of ORS 658.440(1)(h);

(j) Making misrepresentations, false statements or willful conceal-
ments on the license applications in violation of ORS 658.440(3)(a);

(k) Willfully making or causing to be made any false, fraudulent or
misleading information concerning the terms, conditions or existence of
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employment in violation of ORS 658.440(3)(b);

(1) Soliciting or inducing or causing to be solicited or induced a vio-
lation of an existing employment contract in violation of ORS
658.440(3)(c);

(m) Knowingly employing an alien not legally employable or present
in the United States in violation of ORS 658.440(3)(d);

(n) Assisting an unlicensed person to act as a contractor in violation
of ORS 658.440(3)(e);

(o) Inducing in any manner whatsoever an employee or subcontractor
to give up any part of the employee’s or subcontractor’s compensation to
which they are entitled under an employment contract or under federal or
state wage laws in violation ORS 658.440(3)(f);

(p) Soliciting, inducing, or causing to be solicited or induced, the trav-
el of a worker from one place to another by representing to a worker that
employment for the worker is available at the destination when employ-
ment for the worker is not available within 30 days after the date work was
represented as being available, is in violation of ORS 658.440(3)(g);

(q) Discharging or in any other manner discriminating against
employees in violation of ORS 658.452;

(r) Failing to provide lodging and food when required by ORS
658.440(2)(c) and these rules;

(s) Failing to carry the license in violation of ORS 658.440(1)(a);

(t) Failing to exhibit the license in violation of ORS 658.440(1)(a);

(u) Failing to provide certified true copies of payroll records in viola-
tion of ORS 658.440(1)(i);

(v) Failing to provide workers’ compensation insurance in violation of
ORS 658.440(1)(j).

(2) In the case of forest labor contractors, in addition to any other
penalties, a civil penalty may be imposed for failing to obtain a special
indorsement from the bureau to act as a forest labor contractor in violation
of ORS 658.417(1).

(3) The commissioner may impose a civil penalty on a person to
whom workers are to be provided, when the person or the person’s agent
allows work to be performed on any contract or agreement with an unli-
censed farm labor contractor without first complying with the provisions of

ORS 658.437(2).
Stat. Auth.: ORS 164, 165, 651, 658 & 962
Stats. Implemented: ORS 658.405 - 658.503
Hist.: BL 11-1988(Temp), f. & cert. ef. 6-17-88; BL 16-1988, f. & cert. ef. 12-13-88; BL 3-
1990, f. & cert. ef. 3-1-90; BL 2-1996, f. & cert. ef. 1-9-96; BLI 12-2001, f. 8-31-01, cert. ef.
9-1-01; BLI 28-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 40-2007, f. 12-28-07, cert. ef. 1-1-08

839-015-0509
Inspection of Farm Labor Contractor’s License or Temporary Permit

A person to whom an unlicensed farm labor contractor provides
workers violates ORS 658.437(2) when the person or person’s agent did
not, prior to allowing work to be performed on any contract or agreement
with the contractor:

(1) Inspect the contractor’s apparently valid farm or forest labor con-
tractor’s license or temporary permit that has not expired and identify the
contractor providing the workers as the same individual whose photo
appears on the license or temporary permit; and

(2) Retain a copy of the license or temporary permit provided to the

person or the person’s agent by the contractor.
Stat. Auth.: ORS 658.407
Stats. Implemented: ORS 658.405 — 658.503
Hist.: BLI 40-2007, f. 12-28-07, cert. ef. 1-1-08

ecccccccoe

Rule Caption: Amends and clarifies rules relating to sub-minimum
wages, meal periods and recordkeeping provisions.

Adm. Order No.: BLI 41-2007

Filed with Sec. of State: 12-28-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 10-1-2007

Rules Amended: 839-020-0012, 839-020-0015, 839-020-0050, 839-
020-0080, 839-020-0260, 839-020-1010

Subject: The rule amendments eliminate outdated, inappropriate and
unnecessary references to sex and disabled persons in existing rules;
clarify the pay rate information to be included on wage statements
provided to employees; codify a long-standing existing BOLI poli-
cy of recognizing and accepting sub-minimum wage certifications
issued by the U.S. Department of Labor to nonprofit rehabilitation
programs or organizations as complying with state sub-minimum
wage requirements; provide for tipped food and beverage service
employees to waive meal periods under certain circumstances
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pursuant to SB 403 (2007 Legislature); and conform existing civil
penalty provisions to these amendments.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-020-0012
Wage Statements to Be Provided to Employees

(1) Except for employees who are otherwise specifically exempt
under ORS 653.020, employers must furnish each employee, each time the
employee receives a compensation payment from the employer, a written
itemized statement of earnings. The written itemized statement must
include:

(a) The total gross payment being made;

(b) The amount and a brief description of each and every deduction
from the gross payment;

(c) The total number of hours worked during the time covered by the
gross payment;

(d) The rate of pay;

(e) If multiple rates of pay are paid, the total number of hours worked
at each rate of pay;

() If the worker is paid on a piece rate, the number of pieces done and
the rate of pay per piece done;

(g) The net amount paid after any deductions;

(h) The employer’s name, address and telephone number;

(i) The pay period for which the payment is made.

(2) When a compensation payment is a draw or advance against future
earnings, and no deductions are being made from the payment, the written
itemized statement must include the information required in section (1)(a),
(h) and (i) of this rule. The employee must be provided with a statement
containing all of the information required by section (1) of this rule at the
employee’s next regular payday, even if the employee is not entitled to pay-
ment of any further wages at that time.

(3) Pursuant to the Uniform Electronic Transactions Act (Chapter
535, Oregon Laws 2001) ORS 84.001 to 84.061, the itemized statement
may be provided in an electronic format if:

(a) The employee agrees; and

(b) The employee has the ability to print or store the electronic item-

ized statement at the time of receipt.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 652.610 & 652.640
Hist.: BLI 9-1996, . & cert. ef. 10-8-96; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 41-2007, f.
12-28-07, cert. ef. 1-1-08

839-020-0015
Fixed Minimum Hourly Wage Rates Lower than the Minimum Wage
Rate

(1) Pursuant to ORS 653.025 and 653.030 the commissioner will con-
sider the employment of specific types of persons or of individual persons
themselves at a fixed minimum hourly wage rate lower than the rate
required by ORS 653.025, when the commissioner has determined that the
application of these requirements would substantially curtail employment
opportunities for the specific types of persons or individuals involved. The
types of persons for whom a lower rate may be set upon a showing of good
cause as set out below include, but are not limited to, individuals with men-
tal or physical disabilities who cannot perform all of the bona fide job
requirements within a reasonable period of time expected of those at the
entry level and student learners as defined in ORS 653.070.

(2) Rules for the employment of specific named individuals at less
than the minimum wage:

(a) An employer must submit an application for the payment of a
fixed minimum hourly wage rate lower than the rate required by ORS
653.025 on a form provided by the commissioner stating each and every
reason why the employer believes a lower rate should be established. Forms
may be obtained at any office of the Bureau of Labor and Industries;

(b) The application form must be signed by the employer, the
prospective employee and legal guardian, or person legally empowered to
act for such employee to whom the lower wage rate is proposed to be paid;

(¢) The commissioner may require additional information from the
employer or prospective employee to verify the conditions or reasons spec-
ified in the application including, but not limited to, medical reports;

(d) In considering the application, the Civil Rights Division of the
Oregon Bureau of Labor and Industries, or other appropriate governmental
agencies may be consulted for technical assistance to reasonably assure that
no approval will be granted that will conflict with the rights of workers
under other laws;

(e) The commissioner will grant the application only when the com-
missioner has determined that the application of ORS 653.025 would sub-
stantially curtail opportunities for employment of the prospective employ-
ee named in the application. The application may be granted under such
terms and conditions as the commissioner deems appropriate;
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(f) The commissioner will consider each application on an individual
basis and will not grant blanket authorization in advance for a specific type
or group of persons unless the conditions set out in section (3) of this rule
are met.

(3) Rules for general authorization for an employer to employ
unnamed individuals with mental or physical disabilities at less than the
minimum wage:

(a) Under certain circumstances, the commissioner may grant blanket
approval for an employer to employ persons with mental or physical dis-
abilities or others when good cause is shown at a fixed minimum hourly
wage rate lower than the rate required by ORS 653.025.

(b) An employer desiring blanket authority to employ individuals
with mental or physical disabilities at less than the minimum wage must
apply to the commissioner for such authority;

(c) The application should include:

(A) The name of the organization;

(B) The purpose for which it was created;

(C) A detailed statement of the organization and its activities;

(D) The method and procedure by which the applicant obtains its
employees;

(E) A detailed statement of the duties the employees will perform and
a description of the end product produced from the performance of such
duties;

(F) The hours the employees will work;

(G) How many individuals it intends to employ under authorization,
if granted, and for how long;

(H) The rate of pay it will pay such individuals if authorization is
granted.

(d) The applicant will be required to submit such other information as
the commissioner deems necessary;

(e) The commissioner will grant the application only when it has
determined that the application of ORS 653.025 would substantially curtail
opportunities for employment;

(f) If the commissioner grants the application the commissioner may
do so under such terms and conditions as the commissioner deems appro-
priate;

(g) Employers operating nonprofit rehabilitation programs or organi-
zations which are organized and conducted for the education and training
of individuals with mental or physical disabilities, who desire blanket
authorization to pay less than the minimum wage required by ORS
653.025, must apply for such authorization to the U.S. Department of
Labor, Wage and Hour Division, Federal Office Building, 1111 Third
Avenue, Suite 605, Seattle, WA 98101-3212, utilizing the application pro-
cedures set out in Title 29, CFR, Part 525. Pursuant to an agreement with
the U.S. Department of Labor, the commissioner may review the applica-
tion material submitted to the U.S. Department of Labor. A certificate
issued by the U.S. Department of Labor authorizing the payment of special
minimum wage rates under the Fair Labor Standards Act will be deemed by

the commissioner to satisfy the requirements of this rule.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 183 & 653
Stats. Implemented: ORS 653.030
Hist.: BL 1-1987, f. & ef. 1-12-87; BL 10-1990, f. & cert. ef. 7-26-90; BLI 1-2002, f. & cert.
ef. 1-9-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08

839-020-0050
Meal and Rest Periods

(1) Except as otherwise provided, every employer shall provide to
each employee an appropriate meal period and an appropriate rest period.

(a) “Appropriate meal period” means:

(A) A period of not less than 30 minutes during which the employee
is relieved of all duties for each work period of not less than six or more
than eight hours. If the work period is seven hours or less, the meal period
is to be taken between the second and fifth hour worked. If the work peri-
od is more than seven hours, the meal period is to be taken between the
third and sixth hour worked; or

(B) A period in which to eat (for each work period of not less than six
or more than eight hours) while continuing to perform duties or remain on
call, which is not deducted from the employee’s hours worked. This is per-
mitted only in those cases where the employer can show that the nature or
circumstances of the work prevent the employee from being relieved from
all duty.

(C) Where the employer can show that industry practice or custom
has established a paid meal period of less than 30 minutes (but no less than
20 minutes) during which employees are relieved of all duty, such industry
practice or custom will satisfy the meal period provisions of section (1) of
this rule.

(b) “Appropriate rest period” means: A period of rest of not less than
ten minutes for every segment of four hours or major part thereof worked
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in one work period without deduction from the employee’s pay. The period
of rest must be in addition to and taken separately from the time allowed
for the usual meal period. Insofar as feasible, considering the nature and
circumstances of the work, such period of rest is to be taken by an employ-
ee approximately in the middle of each four hour (or major part thereof)
segment. The rest period is not to be added to the usual meal period or
deducted from the beginning or end of the work period to reduce the over-
all length of the total work period.

(A) The provisions of section (1) of this rule regarding appropriate
rest periods do not apply when all of the following conditions are met:

(a) The employee is 18 years of age or older; and

(b) The employee works less than five hours in any period of 16 con-
tinuous hours; and

(c) The employee is working alone; and

(d) The employee is employed in a retail or service establishment, i.e.,
a place where goods and services are sold to the general public, not for
resale; and

(e) The employee is allowed to leave the employee’s assigned station
when the employee must use the restroom facilities.

(2) In the absence of regularly scheduled meal periods and rest peri-
ods, it will be sufficient compliance with section (1) of this rule when the
employer can show that the employee has, in fact, received the time speci-
fied. This is permitted only in those cases where the employer can show
that the ordinary nature and circumstances of the work prevent the employ-
er from establishing and maintaining a regularly scheduled meal period and
rest period.

(3) For the purposes of 839-020-0050, factors to be considered in
determining the nature or circumstances of work which prevent an employ-
ee being relieved of all duties or the scheduling of regular meal and rest
periods may include, but are not limited to, the following: The safety and
health of employees, patients, clients, and the public; availability of other
employees to provide relief; qualifications (or lack thereof) of those avail-
able to provide relief; costs involved in the shutdown/startup of machinery
in continuous-operation industrial processes; intermittent and unpredictable
work flow not in the control of the employer/employee; unforeseeable
equipment failures, emergencies, acts of nature.

(4) As used in this rule, “work period” means the period between the
time the employee begins work and the time the employee ends work, and
includes rest periods, and any period of one hour or less (not designated as
a meal period) during which the employee is relieved of all duties. Meal
periods are not included as part of the work period unless the employee
continues to perform duties during the meal period.

(5) The provisions of this section regarding appropriate meal periods
and rest periods may be modified by the terms of a collective bargaining
agreement if the provisions of the collective bargaining agreement entered
into by the employees specifically prescribe rules concerning meal periods
and rest periods.

(6) Pursuant to the provisions of ORS 653.261(5), if an employer
agrees, an employee may waive a meal period if all of the following con-
ditions are met:

(a) The employee is employed to serve food or beverages, receives
tips, and reports the tips to the employee’s employer;

(b) The employee is at least 18 years of age;

(c) The employee voluntarily requests to waive the employee’s meal
periods no less than seven calendar days after beginning employment;

(d) The employee’s request to waive the employee’s meal periods is
in writing and is signed and dated by both the employee and employer;

(e) The employer retains and keeps available to the commissioner a
copy of the employee’s request to waive the employee’s meal period dur-
ing the duration of the employee’s employment and for no less than six
months after the termination date of the employee;

(f) The employee is provided with a reasonable opportunity to con-
sume food during any workshift of six hours or more while continuing to
work;

(g) The employee is paid for any and all meal periods in which the
employee is not completely relieved of all duty;

(h) The employee is not required to work longer than eight hours
without receiving a 30-minute meal period in which the employee is
relieved of all duty;

(i) The employer makes and keeps available to the commissioner
accurate records of hours worked by each employee which clearly indicate
whether or not the employee has received a meal period; and

(j) The employer posts a notice provided by the commissioner regard-
ing rest and meal periods in a conspicuous and accessible place where all
employees can view it. Notices that comply with this rule are available
upon request from the Bureau of Labor and Industries.

(7) The written request to waive the employee’s meal periods referred
to in subsection (6)(d) of this rule must be made using a form provided by
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the commissioner in the language used by the employer to communicate
with the employee. Written request forms that comply with this rule are
available upon request from the Bureau of Labor and Industries.

(8) Either the employer or employee may revoke the agreement for
the employee to waive the employee’s meal periods by providing at least
seven (7) calendar days written notice to the other.

(9) Notwithstanding the provisions of section (8), an employee who
has requested to waive meal periods pursuant to sections (6) and (7) of this
rule may request to take a meal period without revoking the agreement to
waive such periods. Such requests must be submitted in writing to the
employee’s employer no less than 24 hours prior to the meal period(s)
requested.

(10) An employer may not coerce an employee into waiving a meal
period.

(11) An employer will be considered to have coerced an employee
into waiving the employee’s meal period under the following circum-
stances:

(a) The employer requests or requires an employee to sign a request
to waive meal periods;

(b) An employee is required to waive meal periods as a condition of
employment at the time of hire or at any time while employed;

(c) The employer requests or requires any person, including another
employee, to request or require an employee to waive meal periods; or

(d) The employee signs a form requesting to waive meal periods prior
to being employed for seven calendar days;

(12) Minors under the age of 18 are not subject to this rule. Rest and
meal period requirements for minors under 18 years of age are provided in

OAR 839-021-0072.
Stat. Auth.: ORS 183 & 653
Stats. Implemented: ORS 653.261
Hist.: BL 1-1987, f. & ef. 1-12-87; BL 10-1990, f. & cert. ef. 7-26-90; BL 9-1996, f. & cert.
ef. 10-8-96; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08

839-020-0080
General Requirements

(1) Every employer regulated under ORS 653.010 to 653.261 must
maintain and preserve payroll or other records containing the following
information and data with respect to each employee to whom the law
applies:

(a) Name in full, as used for Social Security recordkeeping purposes,
and on the same record, the employee’s identifying symbol or number if
such is used in place of name on any time, work, or payroll records;

(b) Home address, including zip code;

(c) Date of birth, if under 19;

(d) Occupation in which employed;

(e) Time of day and day of week on which the employee’s workweek
begins. If the employee is part of a work force or employed in or by an
establishment all of whose workers have a workweek beginning at the same
time on the same day, a single notation of the time of the day and beginning
day of the workweek for the whole work force or establishment will suf-
fice;

(f) Regular hourly rate of pay for any workweek in which overtime
compensation is due, and an explanation of the basis of pay by indicating
the monetary amount paid on a per hour, per day, per week, per piece, com-
mission on sales, or other basis, and the amount and nature of each payment
which, pursuant to ORS 653.261(1) is excluded from the “regular rate of
pay”. (These records may be in the form of vouchers or other payment
data.);

(g) Hours worked each workday and total hours worked each work-
week (for purposes of this section, a “workday” is any fixed period of 24
consecutive hours and a “workweek” is any fixed and regularly recurring
period of seven consecutive workdays);

(h) Total daily or weekly straight-time earnings or wages due for
hours worked during the workday or workweek, exclusive of premium
overtime compensation;

(i) Total premium pay for overtime hours. This amount excludes the
straight-time earnings for overtime hours recorded under subsection (h) of
this section;

(j) Total additions to or deductions from wages paid each pay period
including employee purchase orders or wage assignments. Also, in individ-
ual employee records, the dates, amounts, and nature of the items which
make up the total additions and deductions;

(k) Total wages paid each pay period;

(1) Date of payment and the pay period covered by payment.

(2) Every employer who makes retroactive payment of wages or com-
pensation under the supervision of the U.S. Department of Labor or the
Oregon Bureau of Labor and Industries must record and preserve, as an
entry on the pay records, the amount of such payment to each employee, the
period covered by such payment, and the date of payment.
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(3) With respect to employees working on fixed schedules, an
employer may maintain records showing instead of the hours worked each
day and each workweek as required by this rule, the schedule of daily and
weekly hours the employee normally works, provided:

(a) In weeks in which an employee adheres to this schedule, indicates
by check mark, statement or other method that such hours were in fact actu-
ally worked by the employee; and

(b) In week in which more or less than the scheduled hours are
worked, shows that exact number of hours worked each day and each week.

(4) With respect to each employee in a bona fide executive, adminis-
trative, or professional capacity (including employees employed in the
capacity of academic administrative personnel or teachers in elementary or
secondary schools), or in outside sales, as defined in ORS 653.010(8),
employers must maintain and preserve records containing all the informa-
tion and data required by subsections (1)(a) through (e) of this rule and, in
addition, the basis on which wages are paid in sufficient detail to permit
calculation for each pay period of the employee’s total remuneration for
employment including fringe benefits and perquisites.

(5) With respect to each employee of hospitals and institutions pri-
marily engaged in the care of persons who are sick or aged or have mental
illness or mental retardation and who reside on the premises compensated
for overtime work on the basis of a work period of 14 consecutive days pur-
suant to an agreement or understanding under OAR 839-020-0125(2)(d),
employers must maintain and preserve:

(a) The records required by section (1) of this rule except subsections
(1)(e) and (g) through (i) of this rule, and in addition:

(A) Time of day and day of week on which the employee’s 14-day
work period begins;

(B) Hours worked each workday and total hours worked each 14-day
work period;

(C) Total straight-time wages paid for hours worked during the 14-
day work period;

(D) Total overtime excess compensation paid for hours worked in
excess of eight in a workday and 80 in the work period.

(b) A copy of the agreement or understanding with respect to using the
14-day period for overtime pay computations or, if such agreement or
understanding is not in writing, a memorandum summarizing its terms and
showing the date it was entered into and how long it remains in effect.

(6) With respect to each tipped employee, the employer must main-
tain and preserve payroll or other records containing all the information and
data required in section (1) of this rule and, in addition, a symbol, letter or

other notation placed on the pay records identifying each employee.
Stat. Auth.: ORS 653
Stats. Implemented: ORS 653.045
Hist.: BLI 1-1990, f. 2-27-90, cert. ef. 2-28-90; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 41-
2007, £.12-28-07, cert. ef. 1-1-08

839-020-0260
Ambulance and Rescue Service Employees

(1) Ambulance and rescue service employees of a public agency other
than a fire protection or law enforcement agency may be treated as employ-
ees engaged in fire protection or law enforcement activities of the type con-
templated by ORS 653.269(3) if their services are substantially related to
firefighting or law enforcement activities in that:

(a) The ambulance and rescue service employees have received train-
ing in the rescue of fire, crime, and accident victims or firefighters or law
enforcement personnel injured in the performance of their respective
duties; and

(b) The ambulance and rescue service employees are regularly dis-
patched to fires, crime scenes, riots, natural disasters and accidents.

(2) Where employees perform both fire protection and law enforce-
ment activities, the applicable standard is the one which applies to the activ-
ity in which the employee spends the majority of work time during the
work period.

(3) Ambulance and rescue service employees are not exempt under
ORS 653.269(3) when they are employees of public agencies engaged in
the operation of a hospital or an institution primarily engaged in the care of
persons who are sick or aged or have mental illness or mental retardation
and who reside on the premises of such institutions.

(4) Ambulance and rescue service employees of private organizations
are not exempt from the provisions of ORS 653.269(3) even if their activi-
ties are substantially related to the fire protection and law enforcement
activities performed by a public agency or their employer is under contract

with a public agency to provide such services.
Stat. Auth.: ORS 279.342(3)
Stats. Implemented: ORS 279.342
Hist.: BLI 8-1997, f. & cert. ef. 11-13-97; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 41-2007, f.
12-28-07, cert. ef. 1-1-08
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839-020-1010
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for any of the fol-
lowing willful violations:

(a) Failure to pay the applicable minimum wage for all hours worked
in violation of ORS 653.025 and OAR 839-020-0010.

(b) Failure to pay overtime for all hours worked over forty (40) in a
week in violation of OAR 839-020-0030.

(c) Payment to persons with mental or physical disabilities less than a
fixed minimum hourly wage rate which has been approved by the commis-
sioner in violation of ORS 653.030 and OAR 839-020-0015;

(d) Payment to student-learners less than a fixed minimum hourly
wage rate which has been approved by the commissioner in violation of
ORS 653.030 and 839-020-0015;

(e) Failure to make required payroll and other records in violation of
ORS 653.045, OAR 839-020-0050, 839-020-0080, and 839-020-0082;

() Failure to keep available required payroll and other records in vio-
lation of ORS 653.045, OAR 839-020-0050, OAR 839-020-0080, OAR
839-020-0082, and OAR 839-020-0083;

(g) Failure to supply each of the employer’s employees with itemized
statements of amounts and purposes of deductions in the manner provided
in ORS 652.610 in violation of 653.045, OAR 839-020-0012 and 839-020-
00805

(h) Failure to keep summaries of ORS 653.010 to 653.261 and rules
promulgated thereto by the commissioner and the Wage and Hour
Commission posted in a conspicuous and accessible place in or about the
premises where such employees are employed in violation of ORS
653.050;

(i) Discharging or discriminating in any other manner against any
employee in violation of ORS 653.060:

(A) Because the employee has made complaint that the employee has
not been paid wages in accordance with ORS 653.010 to 653.261;

(B) Because the employee has caused to be instituted or is about to
cause to be instituted any proceedings under or relating to ORS 653.010 to
653.261; or

(C) Because the employee has testified or is about to testify in any
such proceedings.

(j) Failure to provide to each employee appropriate meal periods in
violation of OAR 839-020-0050;

(k) Coercing an employee into waiving a meal period in violation of
ORS 653.261(5)(b);

(1) Failure to provide to each employee appropriate rest periods in vio-
lation of OAR 839-020-0050;

(m) Intentional failure to provide a reasonable rest period to accom-
modate an employee who needs to express breast milk in violation of ORS
653.077 and OAR 839-020-0051;

(n) Requiring any employee to lift excessive weights in violation of
OAR 839-020-0060; or

(o) Employing any employee to work under any conditions in viola-
tion of OAR 839-020-0065.

(2) Except as provided in ORS 653.261(5)(c), the civil penalty for any
one violation will not exceed $1000. The actual amount of the civil penal-
ty will depend on all the facts and circumstances referred to in OAR 839-
020-1020.

(3) The civil penalties set out in this rule will be in addition to any

other penalty assessed or imposed by law or rule.
Stat. Auth.: ORS 653.040
Stats. Implemented: Ch. 314, 1997 OL
Hist.: BL 9-1997, f. & cert. ef. 11-13-97; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 15-2002, .
10-17-02, cert. ef. 10-18-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08

Rule Caption: Amends and replaces temporary rules regulating
payment of prevailing wage rates on public works projects.

Adm. Order No.: BLI 42-2007

Filed with Sec. of State: 12-28-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 11-1-2007

Rules Adopted: 839-025-0005, 839-025-0315

Rules Amended: 839-025-0004, 839-025-0007, 839-025-0008, 839-
025-0010, 839-025-0013, 839-025-0020, 839-025-0025, 839-025-
0035, 839-025-0037, 839-025-0080, 839-025-0085, 839-025-0090,
839-025-0095, 839-025-0100, 839-025-0150, 839-025-0200, 839-
025-0210, 839-025-0220, 839-025-0230, 839-025-0310, 839-025-
0340, 839-025-0500, 839-025-0520, 839-025-0530, 839-025-0540
Subject: The rules adopted and amended replace temporary rules
implementing the provision of House Bill 2140, which amended the
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definition of “public work” in the Prevailing Wage Rate (PWR) law;
implement the provision of HB 2021 pertaining to projects subject
to both the state PWR law and federal Davis-Bacon Act and shift-
ing responsibility for payment of a fee to BOLI by contractors on
public works projects to public agencies; and establish a process for
the issuance of multiple wage determinations on public work proj-
ects.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0004
Definitions

As used in OAR chapter 839, division 025, unless the context requires
otherwise:

(1) “Apprentice” means:

(a) A person employed and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor,
Bureau of Apprenticeship and Training (BAT) or with any state apprentice-
ship agency recognized by BAT; or

(b) A person in probationary employment as an apprentice in such an
apprenticeship program, but who is not individually registered in the pro-
gram, but who has been certified by the BAT or a state apprenticeship
agency to be eligible for probationary employment as an apprentice.

(2) “The Basic Hourly Rate of Pay” or “Hourly Rate” means the rate
of hourly wage, excluding fringe benefits, paid to the worker.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries, or designee.

(5) “Construction” means the initial construction of buildings and
other structures, or additions thereto, and of highways and roads.
“Construction” does not include the transportation of material or supplies
to or from the public works project by employees of a construction con-
tractor or construction subcontractor.

(6) “Division” means the Wage and Hour Division of the Bureau of
Labor and Industries.

(7) “Employ” includes to suffer or permit to work.

(8) “Fringe benefits” means the amount of:

(a) The rate of contribution irrevocably made on a regular basis and
not less often than quarterly by a contractor or subcontractor to a trustee or
to a third person pursuant to a plan, fund or program; and

(b) The rate of costs to the contractor or subcontractor which may be
reasonably anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or pro-
gram which is committed in writing to the workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only where the contractor or subcontractor is
not required by other federal, state or local law to provide any of such ben-
efits. Other bona fide fringe benefits do not include reimbursement to work-
ers for meals, lodging or other travel expenses, nor contributions to indus-
try advancement funds (CIAF for example).

(9)(a) “Funds of a public agency” includes any funds of a public
agency that are directly or indirectly used, as described below.

(A) “Directly used funds of a public agency” means revenue, money,
or that which can be valued in money collected for a public agency or
derived from a public agency’s immediate custody and control, and, except
as provided in ORS 279C.810(1)(a)(H) and (J) and subsection (b) of this
section, includes but is not limited to any money loaned by a public agency,
including the loan of proceeds from the sale of conduit or pass-through rev-
enue bonds for the specific purpose of financing a project, and public prop-
erty or other assets used as payment for all or part of a project.

(B) “Indirectly used funds of a public agency” means, except as pro-
vided in subsection (b) of this section, that a public agency ultimately bears
the cost of all or part of the project, even if a public agency is not paying
for the project directly or completing payment at the time it occurs or short-
ly thereafter. A public agency does not indirectly use funds of a public
agency when it elects not to collect land rent that is due. Examples of when
an agency “‘ultimately bears the cost” of all or part of a project include but
are not limited to:

(i) Amortizing the costs of construction over the life of a lease and
paying these costs with funds of a public agency during the course of the
lease;

(ii) A public agency subsidizing the costs of construction that would
normally be borne by the contractor;

(iii) Using insurance proceeds that belong to a public agency to pay
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for construction. Insurance proceeds represent “money collected for the
custody and control of a public agency” and therefore are funds of a public
agency, whether the contractor obtains payment directly from the insurance
company or the public agency; or

(iv) Using or creating a private entity as a conduit for funding a proj-
ect when the private entity is in fact an alter ego of the public agency.

(b) “Funds of a public agency” does not include:

(A) Funds provided in the form of a government grant to a nonprofit
organization, unless the government grant is issued for the purpose of con-
struction, reconstruction, major renovation or painting;

(B) Building and development permit fees paid or waived by the pub-
lic agency;

(C) Tax credits or tax abatements;

(D) Land that a public agency sells to a private entity at fair market
value;

(E) The difference between:

(i) The value of land that a public agency sells to a private entity as
determined at the time of the sale after taking into account any plan,
requirement, covenant, condition, restriction or other limitation, exclusive
of zoning or land use regulations, that the public agency imposes on the
development or use of the land; and

(ii) The fair market value of the land if the land is not subject to the
limitations described in subparagraph (i) of this paragraph;

(F) Staff resources of the public agency used to manage a project or
to provide a principal source of supervision, coordination or oversight of a
project;

(G) Staff resources of the public agency used to design or inspect one
or more components of a project;

(H) Moneys derived from the sale of bonds that are loaned by a state
agency to a private entity, unless the moneys will be used for a public
improvement;

(I) Value added to land as a consequence of a public agency’s site
preparation, demolition of real property or remediation or removal of envi-
ronmental contamination, except for value added in excess of the expenses
the public agency incurred in the site preparation, demolition or remedia-
tion or removal when the land is sold for use in a project otherwise subject
to ORS 279C.800 to 279C.870; or

(J) Bonds, or loans from the proceeds of bonds, issued in accordance
with ORS chapter 289 or ORS 441.525 to 441.595, unless the bonds or
loans will be used for a public improvement.

(10) “Housing” has the meaning given that term in ORS 456.055.

(11) “Major renovation” means the remodeling or alteration of build-
ings and other structures within the framework of an existing building or
structure and the alteration of existing highways and roads, the contract
price of which exceeds $50,000.

(12) “Nonprofit organization,” as used in section (9)(b)(A) of this
rule, means an organization or group of organizations described in section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under section 501(a) of the Internal Revenue Code.

(13) “Normal business hours” means the hours during which the
office of the contractor or subcontractor is normally open for business. In
the absence of evidence to the contrary, the Division will consider the hours
between 8:00 a.m. and 5:00 p.m., excluding the hours between 12:00 noon
and 1:00 p.m., on weekdays as normal business hours.

(14) “Overtime” means all hours worked:

(a) On Saturdays;

(b) On the following legal holidays:

(A) Each Sunday;

(B) New Year’s Day on January 1;

(C) Memorial Day on the last Monday in May;

(D) Independence Day on July 4;

(E) Labor Day on the first Monday in September;

(F) Thanksgiving Day on the fourth Thursday in November;

(G) Christmas Day on December 25.

(c) Over 40 hours in a week; and either

(d) Over eight (8) hours in a day; or

(e) Over 10 hours in a day provided:

(A) The employer has established a work schedule of four consecu-
tive days (Monday through Thursday or Tuesday through Friday) pursuant
to OAR 839-025-0034; and

(B) The employer operates in accordance with this established work
schedule.

(15) “Overtime rate” means the basic hourly rate of pay multiplied by
one and one-half.

(16) “Overtime wages” means the overtime hours worked multiplied
by the overtime rate.

(17) “Person” includes a public or private corporation, a partnership,
a sole proprietorship, a limited liability company, a government or govern-
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mental instrumentality.

(18) “Prevailing wage rate claim” means a claim for wages filed by a
worker with the Division.

(19) “Public agency” means the State of Oregon or any political sub-
division thereof or any county, city, district, authority, public corporation or
entity and any instrumentality thereof organized and existing under law or
charter.

(20)(a) “Public work,” “public works” or “public works project”
includes but is not limited to:

(A) Roads, highways, buildings, structures and improvements of all
types, the construction, reconstruction, major renovation or painting of
which is carried on or contracted for by any public agency to serve the pub-
lic interest;

(B) A project for the construction, reconstruction, major renovation or
painting of a privately owned road, highway, building, structure or
improvement of any type that uses funds of a private entity and $750,000
or more of funds of a public agency; or

(C) A project for the construction of a privately owned road, highway,
building, structure or improvement of any type that uses funds of a private
entity and in which 25 percent or more of the square footage of the com-
pleted project will be occupied or used by a public agency.

(b) “Public works” does not include:

(A) The reconstruction or renovation of privately owned property that
is leased by a public agency; or

(B) The renovation of publicly owned real property that is more than
75 years old by a private nonprofit entity if:

(i) The real property is leased to the private nonprofit entity for more
than 25 years;

(i1) Funds of a public agency used in the renovation do not exceed 15
percent of the total cost of the renovation; and

(iii) Contracts for the renovation were advertised or, if not advertised,
were entered into before July 1, 2003, but the renovation has not been com-
pleted on or before July 1, 2007.

(21) “Public works contract” or “contract” means any contract, agree-
ment or understanding, written or oral, into which a public agency enters
for any public work.

(22) “Reconstruction” means highway and road resurfacing and
rebuilding, the restoration of existing highways and roads, and the restora-
tion of buildings and other structures.

(23) “Reconstruction or renovation of privately owned property
which is leased by a public agency” includes improvements of all types
within the framework or footprint of an existing building or structure.

(24)(a) “Residential construction project” means a public work proj-
ect for the construction, reconstruction, major renovation or painting of a
single family house or apartment building of not more than four (4) stories
in height and all incidental items such as site work, parking areas, utilities,
streets and sidewalks pursuant to the U.S. Department of Labor’s “All
Agency Memorandum No. 130” — “Application Of The Standard of
Comparison ‘Projects Of a Character Similar’ Under the Davis-Bacon and
Related Acts” dated March 17, 1978. (See Appendix 6.)

(b) Notwithstanding the provisions of subsection (a) of this section,
where it is determined that a different definition of “residential construc-
tion” has been adopted by local ordinance or code, or that the prevailing
practice of a particular trade or occupation regarding what is considered
“residential construction” differs from the U.S. Department of Labor defi-
nition of residential construction, the commissioner may consider such
information in determining a project to be a “residential construction proj-
ect.”

(25) “Site of work” is defined as follows:

(a) The site of work is limited to the physical place or places where
the construction called for in the contract will remain when work on it has
been completed, and other adjacent or nearby property used by the con-
tractor or subcontractor in such construction which can reasonably be said
to be included in the site.

(b) Except as provided in subsection (c) of this section, fabrication
plants, mobile factories, batch plants, borrow pits, job headquarters, tool
yards and similar facilities, are part of the site of work provided they are
dedicated exclusively, or nearly so, to the performance of the contract or
project, and are so located in proximity to the actual construction location
that it would be reasonable to include them. Such facilities which are estab-
lished by a supplier of materials for the project after the opening of bids are
deemed to be dedicated exclusively to the performance of the contract or
project.

(c) Not included in the site of work are permanent home offices,
branch plant establishments, fabrication plants, and tool yards of a contrac-
tor or subcontractor whose locations and continuance in operation are
determined wholly without regard to a particular contract or project. In
addition, fabrication plants, batch plants, borrow pits, job headquarters, tool
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yards, and similar facilities of a commercial supplier or materialman which
are established by a supplier of materials for the project before opening of
bids and not on the project site, are not included in the site of work. Such
permanent, previously established facilities are not part of the site of the
work, even where the operations for a period of time may be dedicated
exclusively, or nearly so, to the performance of a contract or project.

(26) “Special wage determination” means a wage determination made
at the request of a public agency and which is applicable only to specific
job classes. A special wage determination is issued in those cases where
there is no current wage determination applicable to specific job classes and
the use of such job classes is contemplated on a public works project.

(27) “Trade” or “occupation” is defined in accordance with the pre-
vailing practices of the construction industry in Oregon.

(28) “Trainee” means a person registered and receiving on-the-job
training in a construction occupation under a program which has been
approved in advance by the U.S. Department of Labor, Bureau of
Apprenticeship and Training as meeting its standards for on-the-job train-
ing programs and which has been so certified by that bureau.

(29) “Wage determination” includes the original decision and any
subsequent amendments made by the commissioner in accordance with
ORS 279C.815.

(30) “Wages” or “Prevailing Wages” means the basic hourly rate of
pay and fringe benefits as defined in sections (2) and (8) of this rule.

(31) “Worker” means a person employed on a public works project
and whose duties are manual or physical in nature (including those work-
ers who use tools or who are performing the work of a trade), as distin-
guished from mental, professional or managerial. The term “worker”
includes apprentices, trainees and any person employed or working on a
public works project in a trade or occupation for which the commissioner
has determined a prevailing rate of wage. (See OAR 839-025-0035.)

[ED. NOTE: Attachment referenced are available from the agency.]

Stat. Auth.: ORS 279C & 651.060

Stats. Implemented: ORS 279C.800, 279C.870

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef.
1-26-96; BL 8-1996, f. 8-26-96, cert. ef. 9-1-96; BL 3-1997(Temp), f. 7-31-97, cert. ef. 8-1-
97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0004, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef.
5-15-06 thru 11-10-06; BLI 39-2006, f. 11-8-06, cert. ef. 11-10-06; BLI 20-2007(Temp), f.
7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007; f. 12-28-07, cert. ef. 1-1-08

839-025-0005
Determination Requests

(1) A request for a determination as to whether a project or proposed
project is a public works under Or Laws 2007, ch. 764, § 43, must meet the
following requirements before it will be considered by the commissioner:

(a) The request must be in writing, describe all relevant details of the
project or proposed project, and be submitted to: Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon St., #1045, Portland, OR, 97232.

(b) A copy of the request must be sent to any public agency known to
be associated with the project at the time it is submitted to the Prevailing
Wage Rate Unit. The request must identify the public agencies receiving a
copy of the request.

(c) In addition to the written request, the requester must provide all
documents, records, and other information necessary to enable the com-
missioner to make the determination. This information includes, but is not
limited to, copies of advertisements, project plans and specifications, devel-
opment and disposition agreements, contracts, project financing informa-
tion, loan agreements, and any other relevant information related to the
project or proposed project. When the requester is not a public agency and
information necessary for a determination is in the custody or control of a
public agency, it is the requester’s responsibility to obtain the information
from the public agency and provide it with the request.

(2) The requester has a continuing duty to provide the Prevailing
‘Wage Rate Unit with all relevant documents, records and other information
until a determination is made. If any information submitted in connection
with a request is modified or superseded in any material respect after the
request is made, the requester must promptly submit the updated informa-
tion to the Prevailing Wage Rate Unit.

(3) The commissioner will inform the requester if additional docu-
ments, records, or other information is necessary to enable the commis-
sioner to make the determination.

(4) If the commissioner informs a requester that the Prevailing Wage
Rate Unit has not received all the documents, records, or other information
necessary to make a determination, the request will remain pending for 90
calendar days. If the Prevailing Wage Rate Unit does not receive the infor-
mation the commissioner deems necessary to make a determination while
the request is pending, the requester may be required to submit a new
request in order to obtain a determination.
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(5) If a requester fails or refuses to provide documents, records, or
other information necessary to enable the commissioner to make the deter-
mination and the commissioner has reasonable grounds to believe such
documents, records, or other information exist, the commissioner may
inform the requester that the commissioner is unable to issue a determina-
tion.

(6) The commissioner’s determination will be issued to the requester,
with copies mailed to any public agencies identified on the request.

(7) The determination will include notice of the right of the requester
and any person adversely affected or aggrieved by the determination to a
hearing, pursuant to ORS 183.415, OAR 137-003-0001, the supplemental
provisions for hearing requests in OAR Ch. 839, div. 50. and Or Laws
2007, ch. 764, § 43.

(8)(a) After the commissioner issues a determination, the requester or
any public agency served with a copy of the determination may request that
the commissioner reconsider the determination.

(b) A request for reconsideration must be received within 15 calendar
days of the date the determination was mailed. Requests must be submitted
to the Prevailing Wage Rate Unit. A request for reconsideration does not
toll the time period for requesting a contested case hearing on the determi-
nation.

(c) The reconsideration request must be in writing and include the rea-
son or reasons for the request and any documents in support of the request.

(d) The commissioner will accept or reject the request within 15 busi-
ness days of receipt of the request by the Prevailing Wage Rate Unit. If the
commissioner does not accept the request within 15 business days, it is
deemed denied.

Stat. Auth.: ORS 279C & 651.060, Other Auth. HB 2140, Sec. 45, 2007

Stats. Implemented: ORS 279C.800, 279C.870

Hist.: BLI 20-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-
07, cert. ef. 1-1-08

839-025-0007
Purpose and Procedure for Special Wage Determination

(1) In planning a public works project, public agencies periodically
require the use of a trade not normally included in wage determinations.
Special wage determinations allow the commissioner to recognize a trade
and establish a rate for it. This procedure also allows the commissioner to
respond in a timely fashion to the needs of the public agency. Special wage
determinations are not available when the wage determination is applica-
ble.

(2) Any public agency may submit a written request for a special
wage determination to the Prevailing Wage Rate Unit. The request must
contain:

(a) A written description of the work to be performed; and

(b) An identification of the requested trade(s).

(3) Within two weeks the PWR Coordinator will recommend to the
commissioner whether or not a special wage determination should be estab-
lished.

(4) If a special wage determination is to be allowed, the PWR
Coordinator will provide the requesting agency with the instruments, pro-
cedures, and minimum requirements for conducting a wage survey. The
requesting agency will conduct the wage survey in accordance with bureau
procedures and submit the results to the PWR Coordinator.

(5) The PWR Coordinator will review the data for methodological
compliance and accuracy and submit it to the commissioner with a recom-
mendation.

(6) The commissioner will approve or disapprove the special wage
determination request after considering the PWR Coordinator’s recommen-
dation. The public agency will be notified, in writing, of the commission-
er’s final decision.

(7) If the special wage determination is approved, it is valid only for
the locality specified in the special wage determination and only until the
first day of July following the date of approval unless amended prior to that
date.

(8) A copy of the approved special wage determination will be kept

on file by the PWR Coordinator and the Wage and Hour Division.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0007,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0008
List of Planned Public Improvements

(1) As used in this rule, “public improvement” has the meaning given
that term in ORS 279A.010(1)(cc).

(2) Each public agency must prepare and file with the commissioner
a list of every public improvement known to the agency that the agency
plans to fund during the subsequent budget period. The list must be sub-
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mitted to the Prevailing Wage Rate Unit not less than 30 days prior to the
adoption of the agency’s budget. If the agency revises its list after the adop-
tion of its budget, the agency must file the revised list with the commis-
sioner at that time.

(3) Copies of the lists of planned public improvements filed with the
commissioner by public agencies as required by ORS 279C.305(2) are
available to the public upon written request to the Prevailing Wage Rate
Unit. The request must contain the following information:

(a) The name of the public agency;

(b) The name of any division, section or department of the public
agency, if applicable; and

(c) The approximate date of the budget period for which the list was
filed.

(4) The cost of supplying copies requested in section (3) of this rule
will be calculated in accordance with OAR 839-030-0010, which sets forth
the fees to be charged by the bureau when responding to requests for copies
of public records.

(5) To assist public agencies in complying with the provisions of ORS
279C.305 and these rules, the commissioner has prepared two forms, WH-
118 and WH-119. The use of these forms by the public agency is optional.
However, the statutory requirements of ORS 279C.305(2) are satisfied
when these forms are completed and mailed to the Prevailing Wage Rate
Unit. The forms should be completed as follows:

(a) The Planned Public Improvement Summary form, WH-118,
should be used to summarize all planned projects in the subsequent fiscal
year, noting the project information requested on the form;

(b) ORS 279C.305 requires public agencies to show that they are con-
forming to state policy when they plan to use their own personnel and
equipment on projects estimated to exceed $125,000. The Capital
Improvement Project Cost Comparison Estimate form, WH-119, should be
completed for the purpose of complying with this provision. In developing
cost comparisons, unit costs which can be substantiated by the agency’s
cost accounting system should be used. Contractor unit prices that reflect
bidding data should also be used.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002,
f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0008, BLI 7-2005, f. 2-25-05, cert.
ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0010
Payroll and Certified Statement

(1) The form required by ORS 279C.845 is the Payroll and Certified
Statement form, WH-38. This form must accurately and completely set out
the contractor’s or subcontractor’s payroll for each week during which the
contractor or subcontractor employs a worker upon a public works project.

(2) The contractor or subcontractor may submit the weekly payroll on
the WH-38 form or may use a similar form providing such form contains
all the elements of the WH-38 form. When submitting the weekly payroll
on a form other than WH-38, the contractor or subcontractor must attach
the certified statement contained on the WH-38 form to the payroll forms
submitted.

(3) Each Payroll and Certified Statement form must be submitted by
the contractor or subcontractor to the public agency by the fifth business
day of each month following a month in which workers were employed
upon a public works project.

(4) The Payroll and Certified Statement forms received by the public
agency are public records subject to the provisions of ORS 192.410 to
192.505. As such, they must be made available upon request. Pursuant to
ORS 279C.845(2), information submitted on certified statements may be
used only to ensure compliance with the provisions of ORS 279C.800
through 279C.870.

(5) If the contractor fails to submit its payroll and certified statement
forms to the public agency as required by subsection (3) of this rule, the
public agency must retain 25 percent of any amount earned by the contrac-
tor until the contractor has submitted the required payroll and certified
statements to the public agency.

(a) The amount to be retained shall be calculated at 25 percent of the
unpaid amount earned by the contractor at the time each payroll and certi-
fied statement are due. For example, if the contractor fails to submit its pay-
roll and certified statement by the fifth of the month and the contractor
earned $100,000 in the period since its last payroll and certified statement
were submitted to the public agency, the public agency must retain 25 per-
cent of $100,000 ($25,000), until such time as the required payroll and cer-
tified statement are submitted.

(b) When calculating the amount to be retained, amounts previously
retained shall not be included as amounts earned by the contractor.

(c) Once the required payroll and certified statement have been sub-
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mitted to the public agency, the public agency must pay the amount retained
to the contractor within 14 days.

(6) If a first-tier subcontractor fails to submit a payroll and certified
statement form to the public agency as required by subsection (3) of this
rule, the contractor must retain 25 percent of any amount earned by the
first-tier subcontractor until the first-tier subcontractor has submitted the
required payroll and certified statements to the public agency.

(a) The amount to be retained shall be calculated at 25 percent of the
unpaid amount earned by the first-tier subcontractor at the time each pay-
roll and certified statement are due. For example, if the first-tier subcon-
tractor fails to submit the payroll and certified statement by the fifth of the
month and the first-tier subcontractor earned $100,000 in the period since
the last payroll and certified statement were submitted to the public agency,
the contractor must retain 25 percent of $100,000 ($25,000), until such time
as the required payroll and certified statement are submitted.

(b) When calculating the amount to be retained, amounts previously
retained shall not be included as amounts earned by the first-tier subcon-
tractor.

(c) The contractor must verify that the first-tier subcontractor has filed
the required payroll and certified statement(s) with the public agency
before the contractor may pay the first-tier subcontractor any amount
retained under this section.

(d) Once the first-tier subcontractor has filed the required payroll and
certified statement with the public agency, the contractor must pay the
amount retained to the first-tier subcontractor within 14 days.

(7) Notwithstanding ORS 279C.555 or 279C.570(7), amounts
retained pursuant to the provisions of this rule shall be in addition to any
other amounts retained.

(8)(a) If a project is a public works of the type described in ORS
279C.800(6)(a)(B), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the public agency or agencies providing
funds for the project.

(b) When more than one public agency provides funds for a project,
the public agencies may designate one agency to receive the contractor’s
and any subcontractors’ payrolls.

(9)(a) If a project is a public works of the type described in ORS
279C.800(6)(a)(C), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the public agency or agencies that will occu-
py or use the completed project.

(b) When more than one public agency will occupy or use the com-
pleted project, the public agencies may designate one agency to receive the

contractor’s and any subcontractors’ payrolls.
[ED. NOTE: Forms and Publications referenced are available from the agency.|
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 13-1992, f. &
cert. ef. 12-14-9; BL 3-1996, f. & cert. ef. -1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-
02; Renumbered from 839-016-0010, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-2005,
f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0013
Notice of Public Works Form

(1) The notification form required by ORS 279C.835 is the Notice of
Public Works form, WH-81.

(2) Except as provided in sections (4) and (5) of this rule, the public
agency must file the Notice of Public Works form, WH-81, with the
Prevailing Wage Rate Unit within 30 days after the date a public works con-
tract is awarded.

(3) Pursuant to ORS 279C.835, the Notice of Public Works form,
WH-81, must include a copy of the disclosure of first-tier subcontractors
submitted to the public agency by the contractor if a public agency awards
a contract to a contractor for a public works project.

(4) When a project is a public works project pursuant to ORS
279C.800(6)(a)(B) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the pub-
lic agency providing public funds for the project at the time the public
agency commits to the provision of funds for the project.

(5) When a project is a public works project pursuant to ORS
279C.800(6)(a)(C) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the pub-
lic agency when the agency enters into an agreement to occupy or use the
completed project.

(6) Public agencies are not required to file a Notice of Public Works
form when the contract awarded is not regulated under the provisions of
ORS 279C.800 to 279C.870.

[ED. NOTE: Forms and Publications referenced are available from the agency.]
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Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0013,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0020
Public Works Contracts and Contract Specifications; Required
Conditions

(1) For purposes of this rule:

(a) “Construction Manager/General Contractor contract” (or “CM/GC
contract”) means a contract that typically results in a general
contractor/construction manager initially undertaking various pre-construc-
tion tasks that may include, but are not limited to: design phase develop-
ment, constructability reviews, value engineering, scheduling, and cost esti-
mating, and in which a guaranteed maximum price for completion of con-
struction-type work is typically established by amendment of the initial
contract, after the pre-construction tasks are complete or substantially com-
plete. “CM/GC” refers to the general contractor/construction manager
under this form of contract. Following the design phase, the CM/GC may
then act as a General Contractor and begin the subcontracting process. The
CM/GC typically coordinates and manages the construction process, pro-
vides contractor expertise, and acts as a member of the project team.

(b) “Construction specifications” include the detailed description of
physical characteristics of the improvement, design details, technical
descriptions of the method and manner of doing the work, quantities or
qualities of any materials required to be furnished, descriptions of dimen-
sions, required units of measurement, composition or manufacturer, and
descriptions of any quality, performance, or acceptance requirements.

(2) Every public works contract must contain the following:

(a) A condition or clause that, if the contractor fails, neglects, or refus-
es to make prompt payment of any claim for labor or services furnished to
the contractor or a subcontractor by any person, or the assignee of the per-
son, in connection with the public works contract as such claim becomes
due, the proper officer or officers of the public [contracting Jagency may
pay such claim and charge the amount of the payment against funds due or
to become due the contractor by reason of the contract (Reference: ORS
279C.515);

(b) A condition that no person will be employed for more than 10
hours in any one day, or 40 hours in any one week except in cases of neces-
sity, emergency, or where the public policy absolutely requires it, and in
such cases the person so employed must be paid at least time and one-half
the regular rate of pay for all time worked:

(A) For all overtime in excess of eight hours a day or 40 hours in any
one week when the work week is five consecutive days, Monday through
Friday; or

(B) For all overtime in excess of 10 hours a day or 40 hours in any
one week when the work week if four consecutive days, Monday through
Friday; and

(C) For all work performed on Saturday and on any legal holiday
specified in ORS 279C.540;

(c) A condition that an employer must give notice to employees who
work on a public works contract in writing, either at the time of hire or
before commencement of work on the contract, or by posting a notice in a
location frequented by employees, of the number of hours per day and days
per week that the employees may be required to work (Reference: ORS
279C.520); and

(d) A condition that the contractor must promptly, as due, make pay-
ment to any person, co-partnership, association or corporation, furnishing
medical, surgical and hospital care or other needed care and attention, inci-
dent to sickness or injury, to employees of such contractor, of all sums
which the contractor agrees to pay for such services and all moneys and
sums which the contractor collected or deducted from the wages of the con-
tractor’s employees pursuant to any law, contract or agreement for the pur-
pose of providing or paying for such service (Reference: ORS 279C.530).

(3) Every public works contract and subcontract must contain a pro-
vision that each worker in each trade or occupation employed in the per-
formance of the contract either by the contractor, subcontractor or other
person doing or contracting to do or contracting for the whole or any part
of the work on the contract, must be paid not less than the applicable state
prevailing rate of wage, or the applicable federal prevailing rate of wage,
whichever is higher.

(4)(a) Except as provided in sections (6) and (7) of this rule, the exist-
ing rate of wage is the rate in effect at the time the initial specifications
were first advertised for bid solicitations.

(b) If a public agency is required under subsection (a) of this section
or section (6) of this rule to include the state and federal prevailing rates of
wage in the specifications for a contract for public works, the public agency
also shall include in the specifications information showing which prevail-
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ing rate of wage is higher for workers in each trade or occupation in each
locality, as determined by the Commissioner of the Bureau of Labor and
Industries under ORS 279C.815(2)(b).

(5)(a) The provisions described in sections (3) and (4), and sections
(6) and (7) if applicable, must be included in all specifications for each con-
tract awarded on the project, regardless of the price of any individual con-
tract, so long as the combined price of all contracts awarded on the project
is $50,000 or more (Reference: ORS 279C.830).

(b) A statement incorporating the applicable prevailing wage rate pub-
lication and any amendments thereto or Davis-Bacon wage rate determina-
tion into the specifications by reference will satisfy these requirements.
Such reference must include the title of the applicable wage rates publica-
tion or determination and the date of the publication or determination as
well as the date of any applicable amendments.

(c) When the prevailing wage rates are available electronically or are
accessible on the Internet, the rates may be incorporated into the specifica-
tions by referring to the electronically accessible or Internet-accessible
rates and by providing adequate information about how to access the rates.
Such reference must include the title of the applicable wage rates publica-
tion or determination and the date of the publication or determination as
well as the date of any applicable amendments.

(6) When a public agency is a party to a CM/GC contract, the CM/GC
contract becomes a public works contract either when the contract first con-
stitutes a binding and enforceable obligation on the part of the CM/GC to
perform or arrange for the performance of construction, reconstruction,
major renovation or painting of an improvement that is a public works or
when the CM/GC contract enters the construction phase, whichever occurs
first. The prevailing wage rate in effect at that time shall apply and must be
included with the construction specifications for the CM/GC contract. For
example, the CM/GC will have a binding and enforceable obligation to per-
form or arrange for the performance of construction, reconstruction, major
renovation or painting of an improvement after the public agency and
CM/GC commit to the guaranteed maximum price. For purposes of this
rule, the CM/GC contract enters the construction phase when the agency
first authorizes the performance of early construction, reconstruction, major
renovation or painting work directly related to the improvement project.

(7) A public works project described in ORS 279C.800(6)(a)(B) or
(C) that is not a CM/GC contract subject to section (6) of this rule is sub-
ject to the existing state prevailing rate of wage or, if applicable, the feder-
al prevailing rate of wage required under the Davis-Bacon Act that is in
effect at the time a public agency enters into an agreement with a private
entity for the project. After that time, the specifications for any contract for
the public works shall include the applicable prevailing rate of wage.

(8) If a project is a public works of the type described in ORS
279C.800(6)(a)(B) or (C), a public agency will be deemed to have com-
plied with the provisions of ORS 279C.830 if the public agency requires
compliance with the provisions of section (5) of this rule in any agreement
entered into by the public agency committing to provide funds for the proj-
ect or to occupy or use the completed project.

(9) Public agencies may obtain, without cost, a copy of the existing
prevailing rate of wages for use in preparing the contract specifications by

contacting the Prevailing Wage Rate Unit or any office of the bureau.
Stat. Auth.: ORS 279C & 651.060
Stats. Implemented: ORS 279C.800-279C.870
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 7-1989(Temp), f. 10-2-89, cert. ef. 10-3-89;
BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef. 1-26-96; BL 3-1997(Temp),
f.7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-14-02, cert. ef.
2-15-02; Renumbered from 839-016-0020, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-
2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef. 5-15-06 thru 11-
10-06; BLI 39-2006, f. 11-8-06, cert. ef. 11-10-06; BLI 2-2007, f. & cert. ef. 1-23-07; BLI
20-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-07, cert. ef.
1-1-08

839-025-0025
Required Records

(1) All contractors and subcontractors performing work on public
works contracts subject to ORS 279C.800 to 279C.870 shall make and
maintain for a period of three (3) years from the completion of work upon
such public works records necessary to determine whether the prevailing
rate of wage and overtime has been or is being paid to workers upon pub-
lic works.

(2) In addition to the Payroll and Certified Statement, Form WH-38,
records necessary to determine whether the prevailing wage rate and over-
time wages have been or are being paid include but are not limited to
records of:

(a) The name and address of each employee;

(b) The work classification or classifications of each employee;

(c) The rate or rates of monetary wages and fringe benefits paid to
each employee;

(d) The rate or rates of fringe benefit payments made in lieu of those
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required to be provided to each employee;

(e) Total daily and weekly compensation paid to each employee;

(f) The daily and weekly hours worked by each employee;

(g) Apprenticeship and Training Agreements;

(h) Any deductions, rebates or refunds taken from each employee’s
total compensation and actual wages paid;

(i) Any payroll and other such records pertaining to the employment
of employees upon a public work.

(3) When apprentices and/or trainees are employed on a public works
project, the records must clearly distinguish them from other employees.

(4) When a contractor or subcontractor employs a worker on public
works projects and non public works projects during the same work week
and the worker is paid a rate of pay which is less than the prevailing wage
rate when working on a non public works project, the contractor or sub-
contractor must separately record the hours worked on the public works
projects and those hours worked elsewhere.

(5) For all public works contracts subject to ORS 279C.800 to
279C.870 first advertised or solicited on or before January 1, 2008, con-
tractors shall maintain records documenting that the appropriate fee was
paid. Such records shall be maintained for a period of two years and shall
include but are not limited to:

(a) Contract documents showing the contract price;

(b) Change orders or other adjustments to the final contract price;

(c) Receipts showing amounts paid.

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; Renumbered from 839-016-0025, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05;
BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0035
Payment of Prevailing Rate of Wage

(1) Every contractor or subcontractor employing workers on a public
works project must pay to such workers no less than the applicable pre-
vailing rate of wage for each trade or occupation, as determined by the
commissioner, in which the workers are employed.

(2) When a public works project is subject to the Davis-Bacon Act (40
U.S.C. 3141 et seq.), if the state prevailing rate of wage is higher than the
federal prevailing rate of wage, the contractor and every subcontractor on
the project shall pay no less than the state prevailing rate of wage as deter-
mined under ORS 279C.815.

(3) Every person paid by a contractor or subcontractor in any manner
for the person’s labor in the construction, reconstruction, major renovation
or painting of a public work is employed and must receive no less than the
applicable prevailing rate of wage, regardless of any contractual relation-
ship alleged to exist. Thus, for example, if partners are themselves per-
forming the duties of a worker, the partners must receive no less than the
prevailing rate of wage for the hours they are so engaged.

(4) Persons employed on a public works project and who are spend-
ing more than 20% of their time during any workweek in performing duties
which are manual or physical in nature as opposed to mental or manageri-
al in nature are workers and must be paid the applicable prevailing rate of
wage. Mental or managerial duties include, but are not limited to, adminis-
trative, executive, professional, supervisory or clerical duties.

(5) Persons employed on a public works project for the manufacture
or furnishing of materials, articles, supplies or equipment (whether or not a
public agency acquires title to such materials, articles, supplies or equip-
ment during the course of the manufacture or furnishing, or owns the mate-
rials from which they are manufactured or furnished) are not workers
required to be paid the applicable prevailing rate of wage unless the
employment of such persons is performed in connection with and at the site
of the public works project.

(6) Except as provided in ORS 279C.838, persons employed on a
public works project who are employed by a commercial supplier of goods
or materials must be paid no less than the applicable prevailing rate of wage
when the work is performed at the “site of work™ as that term is defined in
OAR 839-025-0004(25) or when the work is performed in fabrication
plants, batch plants, barrow pits, job headquarters, tool yards or other such
places that are dedicated exclusively or nearly so to the public works proj-
ect.

(7) Except as provided in ORS 279C.838, persons employed on a
public works project by the construction contractor or construction subcon-
tractor to transport materials or supplies to or from the public works proj-
ect are required to be paid the applicable prevailing wage rate for work per-
formed in connection with the transportation of materials or supplies at the
“site of work™ as that term is defined in OAR 839-025-0004(25).

(8) Persons employed on a public works project for service work as
opposed to construction work are not workers required to be paid the pre-
vailing rate of wage.
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(9) Every apprentice, as defined in these rules, must be paid not less
than the appropriate percentage of the applicable journeyman’s wage rate
and fringe benefits as determined pursuant to ORS 279C.800 to 279C.870.
Any worker listed on a payroll at an apprentice wage rate, who is not an
apprentice as defined in these rules, must be paid not less than the applica-
ble prevailing rate of wage for the classification of work actually per-
formed. In addition, if the total number of apprentices employed exceeds
the ratio permitted in the applicable standards, all apprentices so employed
must be paid not less than the applicable journeyman’s prevailing wage rate
for work actually performed.

(10) Every trainee, as defined in these rules, must be paid not less than
the appropriate percentage of the applicable journeyman’s wage rate and
fringe benefits determined pursuant to ORS 279C.800 to 279C.870. Any
worker listed on a payroll at a trainee wage rate, who is not a trainee as
defined in these rules, must be paid not less than the applicable prevailing
rate of wage for the classification of work actually performed. In addition,
if the total number of trainees employed exceeds the ratio permitted in the
applicable standards, all trainees so employed must be paid not less than the
applicable journeyman’s prevailing wage rate for work actually performed.

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.350

Hist.: BL 14-1982, . 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),

f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 8-1996, f. 8-26-96,

cert. ef. 9-1-96; BL 1-1997(Temp), f. & cert. ef. 4-29-97; BL 4-1997, f. & cert. ef. 8-29-97;

BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0035, BLI 7-2005, f. 2-

25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07,
cert. ef. 1-1-08

839-025-0037
Residential Construction Projects

(1)(a) For residential construction projects subject to ORS 279C.800
to 279C.870, public agencies shall use federal Davis-Bacon wage rates for
residential construction projects unless there is no applicable federal rate
for a particular trade or classification on the residential project.

(b) If the applicable federal Davis-Bacon wage rate determination
does not include a rate for a particular trade or classification needed on a
specific residential construction project, and the project is subject to ORS
279C.800 to 279C.870 but not the federal Davis-Bacon Act, the public
agency is required to request a special wage rate, identifying the specific
trade or classification, pursuant to OAR 839-025-0007.

(c) The commissioner may consider and approve a residential wage
determination for a trade or classification issued by any federal agency
within twelve months of the date of any request for a special wage rate pur-
suant to subsection (b) of this section.

(d) Requests for special wage rate determinations for projects subject
to both ORS 279C.800 to 279C.870 and the federal Davis-Bacon Act shall
be submitted pursuant to Title 29 CFR, Part 5.5(a)(1)(ii) as amended
November 20, 2000.

(e) Copies of any special federal wage rate determinations requested
and subsequent determination(s) issued pursuant to subsection (d) of this
section must be provided to the commissioner by the public agency.

(2) Notwithstanding section (1) of this rule, the commissioner, con-
sistent with statutory authority, may survey and issue residential rates.

(3) Requests for special wage rates for residential construction proj-
ects pursuant to section (1)(b) of this rule must be submitted to the Bureau
of Labor and Industries by the public agency no fewer than fifteen (15)
business days prior to the date the specifications for the project are first
advertised.

(4) If a public agency fails to request special wage rates for a resi-
dential construction project pursuant to section (1)(b) of this rule at least
fifteen (15) business days before the date the specifications for the project
are first advertised for the project, the Prevailing Wage Rates for Public
Contracts published by the Commissioner of the Bureau of Labor and
Industries in effect when the specifications are first advertised shall apply
to those trades or classifications for which there is no applicable federal res-
idential rate.

(5) The federal Davis-Bacon wage rates apply to residential construc-
tion projects subject to ORS 279C.800 to 279C.870 regardless of whether
federal law requires Davis-Bacon rates on the project.

(6) Notwithstanding any other provision of this rule, unless otherwise
exempt, under no circumstances may a rate less than the minimum wage
rate required by ORS 653.025 be paid to any worker on a residential con-

struction project subject to ORS 279C.800 to 279C.870.
Stat. Auth.: ORS 279C & 651.060
Stats. Implemented: ORS 279C.800-279C.870
Hist.: BLI 19-2006(Temp), f. 5-12-06, cert. ef. 5-15-06 thru 11-10-06; BLI 39-2006, f. 11-8-
06, cert. ef. 11-10-06; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0080
Liability to Workers
(1) Any contractor or subcontractor or any surety thereof who fails or
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refuses to pay at least the prevailing wages and fringe benefits as deter-
mined by the commissioner or any overtime wages as required by ORS
279C.540 is liable to the workers affected for all the unpaid prevailing
wages, including fringe benefits, and unpaid overtime wages.

(2) The contractor or subcontractor or surety thereof, referred to in
section (1) of this rule, is also liable to all unpaid workers for an amount
equal to the unpaid prevailing wages, including fringe benefits, as liquidat-
ed damages.

(3) The contractor or subcontractor or surety thereof, referred to in
section (1) of this rule, is also liable to all unpaid workers for an amount
equal to the unpaid overtime wages as liquidated damages, except that if the
unpaid overtime results from willful falsification of payroll records, these
liquidated damages shall be twice the amount of unpaid overtime.

(4) Any public agency which fails to include a provision in the adver-
tisement for bids, the request for bids, the contract specifications, the
accepted bid or elsewhere in the contract documents that the contractor and
any subcontractor shall comply with ORS 279C.840 shall be jointly and
severally liable, with any contractor or subcontractor that had notice of the
requirement to comply with ORS 279C.840, to the workers affected for any
unpaid minimum wages.

(5) As used in section (4) of this rule, “minimum wages” means the
prevailing wage, including fringe benefits, as determined by the commis-
sioner. “Minimum wages” does not mean overtime wages required by ORS
279C.540 nor liquidated damages referred to in sections (2) and (3) of this
rule.

(6) When a public works project is subject to the Davis-Bacon Act (40
U.S.C. 3141 et seq.) and a public agency fails to include the state and fed-
eral prevailing rates of wage in the specifications for the contract for pub-
lic works as required under ORS 279C.830(1)(a), or fails to include in the
specifications information showing which prevailing rate of wage is higher
for workers in each trade or occupation in each locality as required under
ORS 279C.830(1)(b), the public agency is liable to each affected worker
for:

(a) The worker’s unpaid minimum wages, including fringe benefits,
in an amount that equals, for each hour worked, the difference between the
applicable higher rate of wage and the lower rate of wage; and

(b) An additional amount, equal to the amount of unpaid minimum

wages due under subsection (a) of this section, as liquidated damages.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.334 & 279.356
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1997(Temp),
f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; Renumbered from 839-016-
0080, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 422007, f. 12-28-07, cert .ef .1-1-08

839-025-0085
Contract Ineligibility

(1) Under the following circumstances, the commissioner, in accor-
dance with the Administrative Procedures Act, may determine that, for a
period not to exceed three years, a contractor, subcontractor or any firm,
limited liability company, corporation, partnership or association in which
the contractor or subcontractor has a financial interest is ineligible to
receive any contract or subcontract for a public work:

(a) The contractor or subcontractor has intentionally failed or refused
to pay the prevailing rate of wage to workers employed on a public works
project as required by ORS 279C.840;

(b) The subcontractor has failed to pay the prevailing rate of wage to
workers employed on a public works project as required by ORS 279C.840
and the contractor has paid the workers on the subcontractor’s behalf; or

(c) The contractor or subcontractor has intentionally failed or refused
to post the prevailing wage rates as required by ORS 279C.840(4) and these
rules.

(2) When the contractor or subcontractor is a corporation, the provi-
sions of section (1) of this rule will apply to any corporate officer or cor-
porate agent who is responsible for the failure or refusal to pay or post the
prevailing wage rates.

(3) As used in section (2) of this rule, any corporate officer or corpo-
rate agent responsible for the failure to pay or post the prevailing wage rates
or for the failure to pay to a subcontractor’s employees amounts required
by ORS 279C.840 that are paid by the contractor on the subcontractor’s
behalf includes, but is not limited to, the following individuals when the
individuals knew or should have known the amount of the applicable pre-
vailing wages or that such wages must be posted:

(a) The corporate president;

(b) The corporate vice president;

(c) The corporate secretary;

(d) The corporate treasurer;

(e) Any other person acting as an agent of a corporate officer or the
corporation.

(4) The Wage and Hour Division will maintain a written list of the
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names of those contractors, subcontractors and other persons who are inel-
igible to receive public works contracts and subcontracts. The list will con-
tain the name of contractors, subcontractors and other persons, and the
name of any firms, corporations, partnerships or associations in which the
contractor, subcontractor or other persons have a financial interest. Except
as provided in OAR 839-025-0095, such names will remain on the list for
a period not to exceed three (3) years from the date such names were first
published on the list.

(5) Before placing a name on the ineligible list referred to in section
(4) of this rule, the commissioner will serve a notice of intended action
upon the contractor or subcontractor in the same manner as service of sum-
mons or by certified mail, return receipt requested. The notice will include:

(a) A reference to ORS 279C.840;

(b) A short and concise statement of the matters which constitute
intentional failure or refusal to pay or post the prevailing rate of wage;

(c) A statement of the party’s right to request a contested case hearing
and to be represented by counsel at such hearing, provided that any such
request must be received by the commissioner in writing within 20 days of
service of the notice;

(d) A statement that the party’s name will be published on a list of per-
sons ineligible to receive public works contracts or subcontracts, unless the
party requests a contested case hearing as provided in section (5)(c) of this
rule;

(e) A statement that failure to make written request to the commis-
sioner for a contested case hearing within the time specified will constitute
a waiver of the right thereto; and

(f) A statement that if a hearing is requested, the contractor or sub-
contractor will be given information on procedures and rights as required
by ORS 183.413(2).

(6) Upon the failure of the contractor or subcontractor to request a
contested case hearing within the time specified, the commissioner or the
commissioner’s designee will enter an order supporting the bureau’s action.

(7) If a contractor or subcontractor makes a timely request for a con-
tested case hearing a hearing will be held in accordance with the Attorney
General’s Model Rules of Procedure under the Administrative Procedure

Act by the commissioner or the commissioner’s designee.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, . &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0085,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0090
List of Ineligibles

(1) The name of the contractor, subcontractor or other persons and the
names of any firm, corporation, partnership or association in which the con-
tractor or subcontractor has a financial interest whom the commissioner has
determined to be ineligible to receive public works contracts shall be pub-
lished on a list of persons ineligible to receive such contracts or subcon-
tracts.

(2) The list of persons ineligible to receive contracts or subcontracts
on public works shall be known as the List of Ineligibles. In addition to
names referred to in section (1) of this rule, the list shall contain the date
the name was placed on the list and the period of time for which the person
is ineligible.

(3) The List of Ineligibles shall be published quarterly and amended
as needed at any time. Such list shall be furnished to the public upon

request, and made available to public agencies as published or amended.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.361
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0090, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07. cert. ef. 1-
1-08

839-025-0095
Removal of Names from List

(1) The names of the contractor, subcontractor or other persons and
the names of any firm, corporation, partnership or association in which the
contractor, subcontractor or other persons have a financial interest shall
remain on the list for a period not to exceed three (3) years from the date of
publication of such name on the list.

(2) The names referred to in section (1) of this rule shall be removed
from the list after three (3) years.

(3) The commissioner may, for good cause shown, direct the removal
of a name from the list before the expiration of three (3) years. If the com-
missioner determines good cause has been shown, the commissioner shall
issue an order directing the removal of such name or names.

(4) Contractors, subcontractors or other persons, or any firm, corpo-
ration, partnership or association in which the contractor, subcontractor or
other persons have a financial interest who desire to be removed from the
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list before the expiration of three (3) years must show good cause for such
removal. Such persons may petition the commissioner at any time during
the period of ineligibility.

(5) In reviewing such petitions, the commissioner shall consider the
following matters:

(a) The past history of the petitioner in taking all necessary measures
to prevent or correct violations of statutes or rules;

(b) Prior violations, if any, of statutes or rules;

(c) Magnitude and seriousness of the violation;

(d) Other matters which indicate to the commissioner that the peti-
tioner is not likely to violate ORS 279C.800 to 279C.870 and these rules in
the future.

(6) The commissioner shall grant or deny the petition.

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.361

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0095, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, . 12-28-07, cert. ef. 1-
1-08

839-025-0100
Exemptions

(1) All public works are regulated under ORS 279C.800 to 279C.870
except as follows:

(a) Projects for which the total price does not exceed $50,000. As used
in this section, the price of a project includes, but is not limited to, the value
of work performed by every person paid by a contractor or subcontractor in
any manner for the person’s work on the project, but does not include the
value of donated materials or work performed on the project by individuals
volunteering to the public agency without pay. If the price of a project
exceeds $50,000 at any time during the project, the project is not exempt
from ORS 279C.800 to 279C.870.

(b) Contracts of a People’s Utility District, which are regulated under
ORS 261.345.

(c) Projects for which no funds of a public agency are directly or indi-
rectly used.

(d) Projects:

(A) That are privately owned;

(B) That use funds of a private entity;

(C) In which less than 25 percent of the square footage of a complet-
ed project will be occupied or used by a public agency; and

(D) For which less than $750,000 of funds of a public agency are
used.

(E) For purposes of this rule, if none of the square footage of a com-
pleted project will be occupied or used by a public agency and no funds of
a public agency are used, the provisions of paragraphs (C) and (D) of this
subsection will be deemed to have been met.

(e) Projects for residential construction that are privately owned and
that predominantly provide affordable housing. As used in this paragraph:

(A) “Affordable housing” means housing that serves occupants
whose incomes are no greater than 60 percent of the area median income
or, if the occupants are owners, whose incomes are no greater than 80 per-
cent of the area median income.

(B) “Predominantly” means 60 percent or more.

(C) “Privately owned” includes:

(i) Affordable housing provided on real property owned by a public
agency if the real property and related structures are leased to a private enti-
ty for 50 or more years; and

(i) Affordable housing owned by a partnership, nonprofit corporation
or limited liability company in which a housing authority, as defined in
ORS 456.005, is a general partner, director or managing member and the
housing authority is not a majority owner in the partnership, nonprofit cor-
poration or limited liability company.

(2) The provisions of ORS 279C.840 and these rules that regulate
payment of the prevailing rate of wage do not apply to:

(a) Inmates of the Oregon Department of Corrections assigned to:

(A) A work release program or otherwise working in gainful private
employment pursuant to ORS 144.480, relating to prison inmate labor; or

(B) State Parks and Recreation Department projects to improve,
maintain and repair buildings and property at state parks and recreation
areas pursuant to ORS 390.195(1).

(b) Oregon Youth Conservation Corps members.

(3) A public agency is not subject to ORS 279C.800 to 279C.870 if
the public agency only provides funds for a public works project that are
not “funds of a public agency” as that phrase is defined in OAR 839-025-
0004(9), or, if the public agency will use or occupy less than 25% of the
square footage of the completed public works project and less than 25% of
combined square footage of the completed project will be used or occupied
by public agencies.

[Publications referenced are available from the agency.]
Stat. Auth.: ORS 279 & 651.060
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Stats. Implemented: ORS 279.357, 390.195(1) & OL Ch. 628 (2001)

Hist.: BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. & cert. ef. 1-26-96; BL 1-1998, f. & cert.
ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; Renumbered from 839-016-0100, BLI 7-
2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 18-2006, f.
5-12-06, cert. ef. 5-15-06; BLI 20-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI
42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0150
Definitions

(1) For purposes of this rule and OAR 839-025-0155, notwithstand-
ing the definitions in OAR 839-025-0004:

(a) “Construction,” “reconstruction,” and “major renovation” do not
include the installation of applied art.

(b) “Worker” does not include an individual whose primary duty con-
sists of the performance of work that is original and creative in character in
a recognized field of artistic endeavor (as contrasted to work which can be
produced by an individual endowed with general manual or intellectual
ability and training), and the result of which depends primarily on the
invention, imagination or talent of the individual.

(2) The installation of applied art includes, but is not limited to, the
installation of pictures (including paintings, etchings, drawings and photo-
graphs), all hangings, pieces of sculpture, statues and other artistic pieces
which are independent unto themselves and are not necessary to the struc-
tural integrity of the public work.

(3) Installation work necessary to the structural integrity of a public
work includes, but is not limited to, the installation of windows, ceiling
tiles, brick and concrete masonry, sheet metal or other fascia materials, sid-
ing of any kind, lights, support beams and any item necessary to the con-
struction of the actual public work itself, or to the health and safety of per-
sons who use or will use the public work. The painting of a public work, or
any of its parts is considered necessary to the structural integrity of the pub-
lic work.

(4) Work considered to be “de minimus” means work not regulated

under ORS 279C.800 to 279C.870 or these rules.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.363
Hist.: BL 8-1984, f. & ef. 6-21-84 ; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered
from 839-016-0150, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert.
ef. 1-1-08

839-025-0200
Fees to Be Paid by Public Agency

(1) A public agency must pay a fee to the Prevailing Wage Rate Unit
for every contract awarded to a contractor for a public work which is regu-
lated under the Prevailing Wage Rate Law (ORS 279C.800 to 279C.870).

(2) The amount of the fee is one tenth of one percent (.001) of the con-
tract price. However, the fee must be no less than $100 nor more than
$5,000 regardless of the contract price. [Note: Pursuant to Or Laws 2007,
ch. 844, § 8, for public works contracts first advertised or solicited on or
after January 1, 2008 and before January 1, 2011, the fee must be no less
than $250 nor more than $7,500 regardless of the contract price.]

(3) The public agency must pay the fee at the time the public agency
enters into the public works contract.

(4) In order to assist public agencies in the proper calculation of the
fee, the bureau has prepared a form for this purpose. The form is available,
on request, from the Prevailing Wage Rate Unit.

(5) As used in this rule, “contract price” means the dollar amount of
the contract on the date it was awarded to the contractor and the dollar

amount of any subsequent change orders or other adjustments.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0200, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, .
12-28-07, cert. ef. 1-1-08

839-025-0210
Adjustment of Fees

(1) Within 30 days of the final progress payment to the contractor by
the public agency after completion of the contract, the public agency must
determine the final contract price. The public agency must consider all
change orders or other adjustments to the contract price in making the
determination.

(2) The public agency must calculate the fee in accordance with OAR
839-025-0200(2) and must credit the amount paid pursuant to OAR 839-
025-0200(3). The difference, if any, must be determined as follows:

(a) In the case of a reduction of more than $100 in the amount of the
fee, the public agency may submit a request to the bureau for a refund of
the difference and the bureau will pay a refund to the public agency;

(b) In the case of an increase of more than $100 in the amount of the
fee, the public agency must pay the difference to the bureau.

(3) Requests for refunds and additional payments must be submitted
with sufficient documentation to show how the amount to be refunded or to
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be paid was calculated. All such requests or payments must be made to the
Prevailing Wage Rate Unit within 30 days after the date the final progress
payment was made to the contractor by the public agency after completion
of the contract.

(4) In order to assist public agencies in the proper calculation of the
fee, the bureau has prepared a form for this purpose. The form is available,

on request, from the Prevailing Wage Rate Unit.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0210, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f.
12-28-07, cert. ef. 1-1-08

839-025-0220
Fees for Contract Without Specific Award Amounts

(1) When a project is a public work subject to ORS 279C.800 to
279C.870, but the contract is awarded without stating any specific amount,
the contract price for purposes of calculating the fee shall be based on the
amount the public agency anticipates to be the guaranteed maximum
amount of the project.

(2) When the contract is completed, adjustments in the fees shall be
calculated and paid or a refund may be requested as provided in OAR 839-
025-0210.

(3) When the public agency has not determined the guaranteed maxi-
mum amount, the agency shall make a good faith estimate of the contract

price. The fee shall be calculated on this estimated amount.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0220, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, 12-28-07,
cert. ef. 1-1-08

839-025-0230
Special Circumstances

(1) When a public agency enters into an agreement for construction
management services or chooses to act as its own general contractor or con-
struction manager in connection with a public works project subject to ORS
279C.800 to 279C.870, the contract price for purposes of determining
whether the project is regulated under the law shall be the sum of all con-
tracts associated with the project or, if the actual sums are not known at the
time work begins, the contract price shall be the guaranteed maximum
amount for the project or the agency’s good faith estimate of the contract
price of the project if there is no guaranteed maximum amount.

(2) When a public agency contracts with a contractor to act as the gen-
eral manager of a public works project, the contract for general manager
services is a public works contract for purposes of these rules and a fee is
required just as it is for any other public works contract, since the contract
would not have been entered into but for the public works project.

(3) When a public agency acts as its own general contractor and enters
into one or several contracts in connection with a public works project sub-
ject to ORS 279C.800 to 279C.870, the public agency is required to pay the
fee in connection with each contract awarded to each contractor. The fee is
required on all contracts, regardless of the contract price of any individual
contract, so long as the combined price of all contracts awarded on the proj-
ect is $50,000 or more.

(4) When a project is a public works project pursuant to ORS
279C.800(6)(a)(B) and no public agency awards a contract to a contractor
for the project, the public agency or agencies providing public funds for the
project shall pay the required fee at the time the public agency or agencies
commit(s) to the provision of funds for the project. When the amount of the
project is not known by the public agency or agencies providing public
funds for the project, the public agency or agencies shall pay the required
fee pursuant to the provisions of OAR 839-025-0220.

(5) When a project is a public works project pursuant to ORS
279C.800(6)(a)(C) and no public agency awards a contract to a contractor
for the project, the public agency or agencies that will occupy or use the
completed project shall pay the required fee when the agency or agencies
enter(s) into an agreement to occupy or use the completed project. When
the amount of the project is not known by the public agency or agencies that
will occupy or use the completed project, the public agency or agencies
shall pay the required fee pursuant to the provisions of OAR 839-025-0220.

(6) When more than one public agency is required to pay a fee pur-
suant to section (4) or (5) of this rule, the amount of the fee owed by each
public agency shall, if not otherwise previously agreed upon by the agen-
cies, be pro-rated proportionately based on the amount of public funds pro-

vided or space occupied or used by each agency.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0230, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07,
cert. ef. 1-1-08
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839-025-0310
Division of Projects

(1)(a) A public agency may not divide a public works project into
more than one project for the purpose of avoiding compliance with ORS
279C.800 to 279C.870.

(b) When making a determination of whether the public agency divid-
ed a public works project to avoid compliance with ORS 279C.800 to
279C.870, the commissioner will consider the facts and circumstances in
any given situation including, but not limited to, the following matters:

(A) The physical separation of project structures;

(B) Whether a single public works project includes several types of
improvements or structures;

(C) The anticipated outcome of the particular improvements or struc-
tures the agency plans to fund;

(D) Whether the structures or improvements are similar to one anoth-
er and combine to form a single, logical entity having an overall purpose or
function;

(E) Whether the work on the project is performed in one time period
or in several phases as components of a larger entity;

(F) Whether a contractor or subcontractor and their employees are the
same or substantially the same throughout the particular project;

(G) The manner in which the public agency and the contractors
administer and implement the project;

(H) Other relevant matters as may arise in any particular case.

(c) When the commissioner determines that a public agency has
divided a public works project for the purpose of avoiding compliance with
ORS 279C.800 to 279C.870, the commissioner will issue a written order
compelling compliance with ORS 279C.800 to 279C.870. The order will
offer the public agency the opportunity to contest the order pursuant to
OAR 839-050-0000 through 839-050-0420.

(2) If a project is a public works of the type described in ORS
279C.800(6)(a)(B) or (C), the commissioner shall divide the project, if
appropriate, after applying the considerations set forth in section (1)(b) of
this rule to separate the parts of the project that include funds of a public
agency or that will be occupied or used by a public agency from the parts
of the project that do not include funds of a public agency and that will not
be occupied or used by a public agency. If the commissioner divides the
project, any part of the project that does not include funds of a public
agency and that will not be occupied or used by a public agency is not sub-
ject to ORS 279C.800 to 279C.870.

(3) If a project includes parts that are owned by a public agency and
parts that are owned by a private entity, the commissioner shall divide the
project, if appropriate, after applying the considerations set forth in sections
(1)(b) and (2) of this rule to separate the parts of the project that are public
works from the parts of the project that are not public works. If the com-
missioner divides the project, parts of the project that are not public works
are not subject to ORS 279C.800 to 279C.870.

(4) When a private project for the construction, reconstruction, major
renovation or painting of a privately owned road, highway, building, struc-
ture or improvement of any type that is already underway becomes a pub-
lic works project by virtue of the provisions of ORS 279C.800(6)(a)(B) or
(C), the provisions of 279C.800 to 279C.870 apply prospectively to the
project once any public agency commits to the provision of funds for the
project or any public agency enters into an agreement to occupy or use any
portion of the completed project. If a public agency delays a commitment
to the provision of funds or delays entry into an agreement for occupancy
or use for the purpose of avoiding compliance with ORS 279C.800 to
279C.870, the commissioner may determine that the provisions of
279C.800 to 279C.870 shall apply to the entire public works project under

section (1) of this rule.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0310, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 20-
2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-07, cert. ef. 1-
1-08

839-025-0315
Use of Multiple Wage Rate Determinations on Projects

(1) The commissioner may authorize the use of multiple wage rate
determinations on projects comprised of more than one construction type.
For example, on a project consisting of the construction of both residential
units and commercial space, the commissioner may authorize residential
wage rates to be paid for work performed in connection with the construc-
tion of the residential units pursuant to OAR 839-025-0037 and non-resi-
dential prevailing wage rates to be paid for work performed in connection
with the construction of the commercial space.

(2) A public agency, developer or prime contractor may request
authorization to use multiple wage determinations on a project. Requests
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for authorization to use multiple wage determinations on a project must be
in writing, describe all relevant details of the project or proposed project,
and be submitted to: Prevailing Wage Rate Unit, Wage and Hour Division,
Bureau of Labor and Industries, 800 NE Oregon St., #1045, Portland, OR,
97232.

(3) The requester will be advised if the commissioner determines that
multiple wage rate determinations are appropriate and may be used on a
project.

(4) If the commissioner determines that multiple wage rate determi-
nations may be used on a project, continued authorization to use the multi-
ple wage rate determinations shall be contingent upon compliance with the
following requirements:

(a) The project/contract specifications must clearly delineate the por-
tions of the project subject to each applicable wage rate determination;

(b) All applicable wage rate determinations must be posted at the site
of work pursuant to the provisions of OAR 839-025-0033, with an expla-
nation of the portions of the project to which each wage rate determination
applies;

(c) The developer or prime contractor must establish adequate con-
trols to ensure that all workers on the project are paid in accordance with
the applicable wage rates; and

(d) Each and every contractor employing workers on the project must
prepare, submit and maintain accurate time and payroll records to demon-
strate compliance with all wage rate determinations applicable to the proj-

ect.
Stat. Auth.: ORS 651.060(4), 279C
Stats. implemented: ORS 279¢.800 — 279C.870
Hist.: BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0340
Circumventions of the Prevailing Wage Rate Law

(1) A public agency circumvents the payment of the prevailing rate of
wage when it knowingly or intentionally:

(a) Fails or refuses to include a provision stating the existing prevail-
ing rate of wage in the contract specifications in violation of ORS
279C.830;

(b) Fails or refuses to include a provision in the contract that workers
on the contract shall be paid no less than the specified minimum hourly rate
of wage in violation of ORS 279C.830;

(c) Divides a project for the purpose of avoiding compliance with
ORS 279C.800 to 279C.870 in violation of Or Laws 2007, ch. 764, § 44.

(d) Awards a contract to a contractor whose name appears on the list
of ineligibles maintained pursuant to ORS 279C.860.

(2) The “specified minimum hourly rate of wage” as used in section
(1)(b) of this rule means the applicable prevailing rate of wage.

(3) A contractor circumvents the payment of the prevailing rate of
wage when it knowingly or intentionally awards a contract to a contractor
whose name appears on the list of ineligibles maintained pursuant to ORS

279C.860.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0340, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 20-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-
2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0500
Definitions

As used in OAR 839-025-0500 to 839-025-0540, a person acts know-
ingly when the person has actual knowledge of a thing to be done or omit-
ted or should have known the thing to be done or omitted. A person should
have known the thing to be done or omitted if the person has knowledge of
facts or circumstances that would place the person on reasonably diligent
inquiry. A person acts knowingly if the person has the means to be informed
but elects not to do so. For purposes of the rule, the contractor, subcontrac-
tor and public agency are presumed to know the circumstances of the pub-

lic works construction project.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0500, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0520
Criteria to Determine Civil Penalty

(1) The commissioner shall consider the following mitigating and
aggravating circumstances when determining the amount of any civil
penalty to be assessed against a contractor, subcontractor or public agency
and shall cite those the commissioner finds to be applicable:

(a) The actions of the contractor, subcontractor or public agency in
responding to previous violations of statutes and rules;

(b) Prior violations, if any, of statutes and rules;

(c) The opportunity and degree of difficulty to comply;
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(d) The magnitude and seriousness of the violation;

(e) Whether the contractor, subcontractor or public agency knew or
should have known of the violation.

(2) It shall be the responsibility of the contractor, subcontractor or
public agency to provide the commissioner with evidence of any mitigating
circumstances set out in section (1) of this rule.

(3) In arriving at the actual amount of the civil penalty, the commis-
sioner shall consider the amount of the underpayment of wages, if any, in
violation of any statute or rule.

(4) Notwithstanding any other section of this rule, the commissioner
shall consider all mitigating circumstances presented by the contractor, sub-
contractor or public agency for the purpose of reducing the amount of the

civil penalty to be assessed.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0520, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0530
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for each violation of
any provision of the Prevailing Wage Rate Law (ORS 279C.800 to
279C.870) and for each violation of any provision of the administrative
rules adopted under the Prevailing Wage Rate Law.

(2) Civil penalties may be assessed against any contractor, subcon-
tractor or public agency regulated under the Prevailing Wage Rate Law and
are in addition to, not in lieu of, any other penalty prescribed by law.

(3) The commissioner may assess a civil penalty against a contractor
or subcontractor for any of the following violations:

(a) Failure to pay the applicable prevailing rate of wage in violation
of ORS 279C.840;

(b) Failure to post the applicable prevailing wage rates in violation of
ORS 279C.840(4);

(c) Failure to post the notice describing the health and welfare or pen-
sion plans in violation of ORS 279C.840(5);

(d) Failure to include a provision in a subcontract that workers shall
be paid not less than the specified minimum hourly rate of wage in viola-
tion of ORS 279C.830(1)(c);

(e) Failure to include in a subcontract a provision requiring the sub-
contractor to have a public works bond filed with the Construction
Contractors Board before starting work on the project, unless exempt, in
violation of ORS 279C.830(3);

(f) Failure to file with the Construction Contractors Board a public
works bond, as required under ORS 279C.836, before starting work on a
contract or subcontract for a public works project subject to the provisions
of ORS 279C.800 to 279C.870;

(g) Failure to verify that a subcontractor has filed a public works bond
as required or has elected not to file a public works bond under ORS
279C.836 prior to permitting a subcontractor to start work on a public
works project;

(h) Failure to file certified statements in violation of ORS 279C.845;

(i) Filing inaccurate or incomplete certified statements in violation of
ORS 279C.845;

(j) Failure to retain 25 percent of the amount the first-tier subcontrac-
tor earned when the first-tier subcontractor fails to submit payroll and cer-
tified statement forms to the public agency in violation of ORS 279C.845;

(k) Paying the prevailing rate of wage in violation of ORS
279C.840(6);

(1) Reducing an employee’s pay in violation of ORS 279C.840(7);

(m) Taking action to circumvent the payment of the prevailing wage,
other than subsections (i) and (k) of this section, in violation of ORS
279C.840(7);

(n) Failure to submit reports and returns in violation of ORS
279C.815(3);

(o) Failure to certify the accuracy of reports and returns in violation
of ORS 279C.815(3);

(p) Failure to timely pay the fee required by ORS 279C.825 on pub-
lic works contracts first advertised or solicited prior to January 1, 2008;

(q) Receiving a public works contract or subcontract while on the list
of ineligibles in violation of ORS 279C.860;

(r) Awarding a contract to a contractor whose name appears on the list
of ineligibles maintained pursuant to ORS 279C.860.

(4) The commissioner may assess a civil penalty against a public
agency for any of the following violations:

(a) Failure to include a contract provision stating that workers must be
paid the applicable prevailing rate of wage in violation of ORS
279C.830(1)(c);

(b) Failure to include in the contract specifications a provision stating
the applicable existing prevailing wage rate in violation of ORS

Oregon Bulletin

66

279C.830(1);

(c) Failure to include in the specifications for a contract for a public
works stating that the contractor and every subcontractor must have a pub-
lic works bond filed with the Construction Contractors Board before start-
ing work on the project, unless exempt, in violation of ORS 279C.830(3);

(d) Failure to include in a contract for a public works a provision
requiring the contractor to have a public works bond filed with the
Construction Contractors Board before starting work on the project, unless
exempt, in violation of ORS 279C.830(3)(a);

(e) Failure to include in a contract for a public works a provision
requiring the contractor to include in every subcontract a provision requir-
ing the contractor to have a public works bond filed with the Construction
Contractors Board before starting work on the project, unless exempt, in
violation of ORS 279C.830(3)(b);

(f) Failure to notify the commissioner when a contract is awarded in
violation of ORS 279C.835;

(g) Dividing a public works project in violation of Or Laws 2007, ch.
764, § 44;

(h) Failure to include a copy of the disclosure of first-tier subcontrac-
tors with the Notice of Award in violation of ORS 279C.835;

(i) Failure to retain 25 percent of the amount the contractor earned
when the contractor fails to submit payroll and certified statement forms to
the public agency in violation of ORS 279C.845;

(j) Failure to timely pay the fee required in violation of ORS
279C.825;

(k) Awarding a contract to a contractor whose name appears on the list

of ineligibles maintained pursuant to ORS 279C.860.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.370
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0530, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 20-2007(Temp), f. 7-30-07, cert. ef.
8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08

839-025-0540
Schedule of Civil Penalties

(1) The civil penalty for any one violation may not exceed $5,000.
The actual amount of the civil penalty will depend on all the facts and on
any mitigating and aggravating circumstances.

(2) For purposes of this rule, “repeated violations” means violations
of a provision of law or rule which has been violated on more than one proj-
ect within two years of the date of the most recent violation.

(3) Notwithstanding any other section of this rule, when the commis-
sioner determines to assess a civil penalty for a violation of ORS 279C.840
regarding the payment of the prevailing rate of wage, the minimum civil
penalty will be calculated as follows:

(a) An equal amount of the unpaid wages or $1,000, whichever is less,
for the first violation;

(b) Two times the amount of the unpaid wages or $3,000, whichever
is less, for the first repeated violation;

(c) Three times the amount of the unpaid wages or $5,000, whichev-
er is less, for second and subsequent repeated violations.

(4) Notwithstanding any other section of this rule, when the commis-
sioner determines to assess a civil penalty for a violation of ORS 279C.825,
or OAR 839-025-0200, or 839-025-0220 regarding fees to be paid by a
public agency, the minimum civil penalty to be assessed will be calculated
as follows:

(a) An equal amount of the unpaid fee or $1,000, whichever is greater,
for the first violation;

(b) Two times the amount of the unpaid fee or $3,000, whichever is
greater, for the second violation;

(c) Three times the amount of the unpaid fee or $5,000, whichever is
greater, for the third and subsequent violations.

(5) The civil penalty for all other violations will be set in accordance
with the determinations and considerations referred to in OAR 839-025-
0520.

(6) The civil penalties set out in this rule are in addition to any other

penalty assessed or imposed by law or rule.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0540, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f.
12-28-07. cert. ef. 1-1-08

Rule Caption: Conforming rules with statutory change authorizing
nurse practitioners to determine injured worker release to work.
Adm. Order No.: BLI 43-2007

Filed with Sec. of State: 12-31-2007

Certified to be Effective: 1-1-08
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Notice Publication Date: 11-1-2007

Rules Amended: 839-006-0105, 839-006-0130, 839-006-0135, 839-
006-0150

Subject: The amendments will conform injured worker rules with
statutory changes allowing nurse practitioners authorized to provide
compensable medical services under ORS 656.245 to determine
whether injured worker is released to work.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-006-0105
Definitions

(1) “Attending physician” means a physician or physician’s assistant
primarily responsible for the treatment of a worker’s on-the-job injury as
described in ORS 656.005(12).

(2) “Authorized nurse practitioner” means a nurse practitioner author-
ized to provide compensable medical services under ORS 656.245.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Demand” means the injured worker informing the employer that
the worker seeks reinstatement or reemployment.

(5) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(6) “Injured worker” means a worker who has a compensable injury
as defined in ORS 656.005(7)(a). Injured worker, for purposes of ORS
659A.040, includes a worker who has invoked the protection of the Oregon
Workers’ Compensation statutes. Injured worker, for the purposes of rein-
statement rights under ORS 659A.043, does not include:

(a) a worker hired on a temporary basis as a replacement for an
injured worker;

(b) a seasonal worker hired for and actually employed for less than six
months in a calendar year; or

(c) a worker whose employment at the time of the injury resulted from
working short terms of employment as the result of referral by a hiring hall
operating pursuant to a collective bargaining agreement.

(7) “Invoke,” as used in ORS 659A.040, includes, but is not limited
to, a worker’s reporting of an on-the-job injury or a perception by the
employer that the worker has been injured on the job or will report an
injury.

(8) “Release to the former position” means a release to the position a
worker held prior to an on-the-job injury as provided in ORS 659A.043.

(9) “Release to an available, suitable position” means a release to
work that meets an injured worker’s medical restrictions and for which the
worker possesses the necessary skills and abilities as provided in ORS
659A.046. An available, suitable position may vary in duties or hours from
the worker’s former position and may be a different position or a modified
version of the injured worker’s former position. An available, suitable posi-
tion is paid at the rate normally paid by the employer for that position.

(10) “Supervisor” means a person exercising direct supervisory
authority over a worker’s position.

(11) “Worker” means any person, including a minor, whether lawful-
ly or unlawfully employed, engaged to furnish services for remuneration,
subject to the direction and control of an employer. A worker also includes
salaried, elected and appointed officials of the state, state agencies, coun-
ties, cities, school districts and other public corporations, whether or not the
worker is supervised by the employer. For the purposes of ORS 659A.040,
worker also includes an applicant for a job. A worker does not include any
person whose services are performed as an inmate or ward of a state insti-
tution or any person whose services are performed as part of the eligibility
requirements for a public assistance grant, as provided in ORS

656.005(30).
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.040 - 659A.052
Hist.: BL 1-1983, f. & ef. 1-26-83; BL 13-1990(Temp), f. & cert. ef. 9-4-90; BL 3-1991, f. 2-
12-91, cert. ef. 2-15-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 15-2000, f. & cert. ef. 8-11-
00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 43-2007, f. 12-31-07, cert. ef. 1-1-08

839-006-0130
Injured Worker Reinstatement Under ORS 659A.043

(1) An employer with 21 or more employees at the time of a worker’s
on-the-job injury or at the time an injured worker demands reinstatement to
the former position must reinstate the worker to the worker’s former posi-
tion if:

(a) The injured worker’s former position still exists (has not been
eliminated for bona fide reasons). The former position “exists” even though
the position may have been renamed or reclassified;

(b) The injured worker’s former position is available. A worker’s for-
mer position is “available” even if that position has been filled by a replace-
ment worker while the injured worker was absent and regardless of the
employer’s possible preference for the replacement worker;
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(c) The injured worker is not disabled from performing the duties of
the former position; and

(d) Timely demand is made as provided in OAR 839-006-0130(5)(d).

(2) If the former position exists but is not available (due to seniority
or other employment restrictions contained in a valid collective bargaining
agreement that the injured worker does not meet; see subsection (8) of this
rule), the employer must offer the injured worker a vacant, suitable posi-
tion.

(a) For the purposes of ORS 659A.043, a suitable position is one that
is most similar to the former position in compensation, duties, responsibil-
ities, skills, location, duration (full or part-time, temporary or permanent),
and shift.

(b) If a suitable position is not available at the worker’s normal work
location the employer must consider vacant, suitable positions in all the
employer’s facilities within reasonable commuting distance, not just the
facility where the injured worker was previously employed.

(c) Prior to beginning a vacant, suitable position, the injured worker
has the right to discuss position duties with the employer and to receive
written clarification of the specific duties.

(3) At the time of the injured worker’s demand for reinstatement, if
the worker’s former position no longer exists and no other position exists
that is vacant and suitable, the injured worker must follow the employer’s
reporting policy until the employer offers the worker the former position or
a vacant, suitable position. The employer’s reporting policy must be writ-
ten, non-discriminatory and effectively made known to the employer’s
work force. If the employer has no such reporting policy, the employer may
require the injured worker to inform the employer of any change in address
and telephone number within ten days of the change, provided the employ-
er gives prior written notice of this requirement to the injured worker.

(4) A certificate by the attending physician or authorized nurse prac-
titioner that the attending physician or authorized nurse practitioner
approves the worker’s return to the worker’s regular employment or other
suitable employment shall be prima facie evidence that the worker is able
to perform such duties.

(a) In addition to an attending physician or authorized nurse practi-
tioner certificate, the employer may require, within a reasonable period of
time and at the employer’s expense, further evidence of the injured work-
er’s physical ability to perform the duties of the former position. The
employer may, in a manner consistent with worker’s compensation regula-
tions, consult the worker’s attending physician or authorized nurse practi-
tioner regarding the worker’s condition as it relates to the worker’s ability
to perform the duties of the former position.

(b) The employer may not question the attending physician’s or
authorized nurse practitioner’s release as a subterfuge to avoid employer
responsibilities under ORS 659A.043.

(5) The injured worker must make demand for reinstatement to the
former position according to the employer’s written policy effectively
made known to the employer’s workforce. If the employer has no such pol-
icy, the injured worker’s demand:

(a) May be oral or written;

(b) Must be made to a supervisor, personnel officer or person in man-
agement;

(c) May be made by the injured worker or the injured worker’s attor-
ney; and

(d) May be made at any time after the attending physician or author-
ized nurse practitioner has released the injured worker for reinstatement to
the former position, but must be made no later than seven calendar days
after receiving certified mail notice from the insurer or self-insured
employer that the worker’s attending physician or authorized nurse practi-
tioner has released the worker for return to the worker’s former position.
For purposes of this section, receipt of notice is deemed to have occurred
on the day the worker signs a receipt for the mailing or three days follow-
ing the deposit of the certified mail with the U.S. Postal Service, whichev-
er occurs first, provided such mail is sent to the worker’s last known
address and that address is within the state. If the worker’s last known
address is outside of the state, the date of notice is the date the worker signs
a receipt for the mailing or seven days after the mailing, whichever occurs
first.

(6) Extenuating circumstances may, in very rare instances, extend the
time allowed for timely demand for reinstatement.

(7) When the injured worker has not made demand for reinstatement
to the former position because the employer has made it known to the
worker that reinstatement will not be considered, even if a suitable position
is vacant, and that an actual demand would therefore be futile, the division
will deem the worker to have made timely demand.

(8) The right of reinstatement is guaranteed by ORS 659A.043.
Conditions of reinstatement are subject to seniority and other employment
restrictions contained in a valid collective bargaining agreement.
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(9) If the injured worker’s former position no longer exists, and there
is no vacant, suitable position, the employer has no obligation to create a
position for a returning injured worker. If the employer creates such a posi-
tion, the position may be discontinued at any time.

(10) Except as provided in these rules, an injured worker has no
greater right to a position or other employment benefit than if the worker
had not been injured.

(11) The duty under ORS 659A.043 to reinstate an injured worker to
the worker’s former position extends to a successor employer to the work-
er’s employer at the time of injury. Determining whether a respondent is a
successor employer involves a nine-part test. Not every element of the test
need be present to find an employer to be a successor; the facts must be
considered together to reach a determination:

(a) Whether respondent had notice of the injured worker at the time
of acquiring or taking over the business;

(b) The ability of the predecessor to reinstate the injured worker;

(c) Whether there has been a substantial continuity of business oper-
ations;

(d) Whether the respondent uses the same plant as the predecessor;

(e) Whether respondent uses the same or substantially the same work
force as the predecessor;

(f) Whether respondent uses the same or substantially the same super-
visory personnel as the predecessor;

(g) Whether under respondent the same jobs exist under substantially
the same working conditions as under the predecessor;

(h) Whether respondent uses the same machinery, equipment and
methods of production as the predecessor;

(i) Whether respondent produces the same product as the predecessor.
Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.043

Hist.: BL 11983, f. & ef. 1-26-83; BL 3-1986, f. & ef. 4-7-86; BL 13-1990(Temp), f. & cert.
ef. 9-4-90; BL 3-1991, f. 2-12-91, cert. ef. 2-15-91; BL 4-1996, f. & cert. ef. 3-12-96; BL 10-
1996, f. & cert. ef. 12-4-96; BL 2-1998, f. & cert. ef. 2-3-98; BLI 15-2000, . & cert. ef. 8-
11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 43-2007, £. 12-31-07, cert. ef. 1-1-08

839-006-0135
Injured Worker Reemployment Under ORS 659A.046

(1) An employer with six or more employees at the time of the work-
er’s on-the-job injury or at the time of the injured worker’s demand for
reemployment must reemploy an injured worker disabled from performing
the duties of the worker’s former regular employment to an available, suit-
able position if:

(a) The injured worker is medically released to perform the duties of
the available, suitable position; and

(b) Timely demand is made as provided in OAR 839-006-0135(8)(d).

(2) For the purposes of ORS 659A.046, an available position is one
that is vacant and for which the worker meets seniority or other employ-
ment restrictions contained in any applicable valid collective bargaining
agreement (see subsection (11) of this rule).

(3) For the purposes of ORS 659A.046, a suitable position is one that
meets the injured worker’s medical restrictions and for which the worker
possesses the necessary skills and abilities. A suitable position is as similar
as practicable to the worker’s former position in compensation, duties,
responsibilities, skills, location, duration (full or part-time, temporary or
permanent) and shift. A suitable position under ORS 659A.046 is paid at
the rate normally paid by the employer for that position.

(4) Prior to beginning an available, suitable position, the injured
worker has the right to discuss the duties of the available, suitable position
with the employer and to receive written clarification of the specific duties.

(5) Notwithstanding OAR 839-006-0136(6), an injured worker who
meets the requirements of ORS 659A.046 and who has been placed in an
available, suitable position is entitled to remain in the position, provided the
worker’s restrictions continue to allow the worker to perform the duties of
the position and the position is not eliminated for bona fide reasons. If an
injured worker recovers to the point that the worker can perform the duties
of the worker’s former position, the worker must make timely demand for
reinstatement to the former position, subject to OAR 839-006-0130.

(6) At the time of the injured worker’s demand for reemployment, a
suitable position may not be available. When this occurs, the injured work-
er must follow the employer’s reporting policy until the employer offers the
injured worker an available, suitable position. The employer’s reporting
policy must be written, non-discriminatory, and effectively made known to
the employer’s work force. If the employer has no such reporting policy, the
employer may require the injured worker to inform the employer of any
change in address and telephone number within ten days of the change, pro-
vided the employer gives prior written notice of this requirement to the
injured worker.

(a) If an employer has no suitable position available, the employer has
no obligation to create a position for a returning injured worker. If the
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employer creates such a position, the position may be discontinued at any
time. A modified version of the worker’s former position is not a created
position.

(b) If a suitable position is not available at the time an injured work-
er’s attending physician or authorized nurse practitioner finds the worker to
be medically stationary but unable to perform the duties of the former posi-
tion, the injured worker continues to retain the right to be reemployed in an
available, suitable position for three years from the date of the injury, pro-
vided no other conditions of OAR 839-006-0136 have occurred.

(7) A certificate of the worker’s attending physician or authorized
nurse practitioner that the worker is able to perform described types of
work shall be prima facie evidence of such ability.

(a) The employer may require, within a reasonable period of time and
at the employer’s expense, further evidence of the worker’s physical abili-
ty to perform the available, suitable position. The employer may, consistent
with worker’s compensation regulations, consult the worker’s attending
physician or authorized nurse practitioner regarding the worker’s condition
as it relates to the worker’s ability to perform the available, suitable posi-
tion.

(b) The employer may not question the attending physician’s or
authorized nurse practitioner’s release as a subterfuge to avoid employer
responsibilities under ORS 659A.046.

(8) The injured worker must make demand for reemployment to an
available, suitable position according to the employer’s written policy
effectively made known to the employer’s workforce. If the employer has
no such policy, the injured worker’s demand:

(a) May be oral or written;

(b) Must be made to a supervisor, personnel officer or person in man-
agement;

(c) May be made by the injured worker or the injured worker’s attor-
ney; and

(d) May be made any time after the attending physician or authorized
nurse practitioner has released the injured worker to an available, suitable
position, but must be made no later than seven calendar days after receiv-
ing certified mail notice from the insurer or self-insured employer that the
worker’s attending physician or authorized nurse practitioner has released
the worker for reemployment to an available, suitable position. For purpos-
es of this section, receipt of notice is deemed to have occurred on the day
the worker signs a receipt for the mailing or three days following the
deposit of the certified mail with the U.S. Postal Service, whichever occurs
first, if such mail is sent to the worker’s last known address and that address
is within the state. If the worker’s last known address is outside the state,
the date of notice is the date the worker signs a receipt for the mailing or
seven days after the mailing, whichever occurs first;

(9) Extenuating circumstances may, in very rare instances, extend the
time allowed for timely demand for reemployment.

(10) When the injured worker has not made demand for reemploy-
ment to an available, suitable position because the employer has made it
known to the worker that reemployment will not be considered even if a
suitable position is available and that an actual demand would therefore be
futile, the division will deem the worker to have made timely demand.

(11) The right of reemployment is guaranteed by ORS 659A.046.
Conditions of reemployment are subject to seniority and other employment
restrictions contained in a valid collective bargaining agreement.

(12) Except as provided in these rules, an injured work has no greater
right to a position or other employment benefit than if the worker had not
been injured.

(13) The duty under ORS 659A.046 to reemploy an injured worker to
an available, suitable position extends to a successor employer to the work-
er’s employer at the time of injury. Determining whether a respondent is a
successor employer involves a nine-part test. Not every element of the test
need be present to find an employer to be a successor; the facts must be
considered together to reach a determination:

(a) Whether respondent had notice of the injured worker at the time
of acquiring or taking over the business;

(b) The ability of the predecessor to reemploy the injured worker;

(c) Whether there has been a substantial continuity of business oper-
ations;

(d) Whether the respondent uses the same plant as the predecessor;

(e) Whether respondent uses the same or substantially the same work
force as the predecessor;

(f) Whether respondent uses the same or substantially the same super-
visory personnel as the predecessor;

(g) Whether under respondent the same jobs exist under substantially
the same working conditions as under the predecessor;

(h) Whether respondent uses the same machinery, equipment and
methods of production as the predecessor;

(i) Whether respondent produces the same product as the predecessor.
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Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.046

Hist.: BL 1-1983, f. & ef. 1-26-83; BL 3-1986, f. & ef. 4-7-86; BL 13-1990(Temp), f. & cert.
ef. 9-4-90; BL 3-1991, f. 2-12-91, cert. ef. 2-15-91; BL 4-1996, f. & cert. ef. 3-12-96; BL 2-
1998, f. & cert. ef. 2-3-98; BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-
17-02; BLI 43-2007, f. 12-31-07, cert. ef. 1-1-08

839-006-0150
Retention and Loss of Reinstatement and Reemployment Rights

(1) An injured worker does not lose the right to reinstatement or reem-
ployment under ORS 659A.043 or 659A.046 if:

(a) An employer discharges all employees who are off the job for a
certain amount of time and discharges the injured worker under this policy
for time off covered by time-loss compensation or for absences medically
certifiable by the attending physician or authorized nurse practitioner in
connection with the compensable injury.

(b) An employer discharges the injured worker for reasons other than
for cause;

(c) An injured worker quits or resigns involuntarily or under mistake
of fact;

(d) An injured worker making a timely demand for reinstatement or
reemployment takes a position that is not suitable with another employer
while waiting for a suitable position to become available; or

(e) An injured worker, disabled from performing the duties of the
worker’s former regular employment, accepts an available, suitable posi-
tion with the same employer under ORS 659A.046 and these rules.

(2) If an injured worker recovers to the point that the worker can per-
form the duties of the worker’s former position, the worker must make
timely demand for reinstatement to the former position, subject to the
requirements of OAR 839-006-0130.

(3) If an injured worker is unable to perform the duties of the former
position but is released by the attending physician or authorized nurse prac-
titioner to perform duties that meet the workers medical restrictions, the
worker must make timely demand for reemployment to an available, suit-
able position, subject to the requirements of OAR 839-006-0135.

(4) Compliance with the duty to mitigate damages by seeking
employment with another employer will not extinguish an injured worker’s
reinstatement rights, except when the injured worker acquires and com-
mences suitable employment with another employer after becoming med-

ically stationary.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.040, 659A.043 & 659A.046
Hist.: BL 1-1983, f. & ef. 1-26-83; BL 13-1990(Temp), f. & cert. ef. 9-4-90; BL 3-1991, f. 2-
1291, cert. ef. 2-15-91; BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-
17-02; BLI 43-2007, f. 12-31-07, cert. ef. 1-1-08

Rule Caption: Implementing statutory amendments to OFLA,
injured worker and discrimination law; clarifying rule amend-
ments.

Adm. Order No.: BLI 44-2007

Filed with Sec. of State: 12-31-2007

Certified to be Effective: 1-1-08

Notice Publication Date: 10-1-2007

Rules Amended: 839-006-0131, 839-006-0136, 839-009-0210, 839-
009-0240, 839-009-0250, 839-009-0260, 839-009-0280, 839-009-
0320

Subject: The rules will implement newly enacted statutory amend-
ments to the Oregon Family Leave Act (OFLA):

Prohibiting worker’s compensation absence from running con-
currently with an OFLA absence (HB 2460);

Making grandparents and grandchildren family members for pur-
poses of OFLA (HB 2635);

Clarifying that it is unlawful to discriminate or retaliate against an
employee for invoking OFLA (HB 2635);

Entitling employees to use accrued paid sick leave for OFLA (HB
2247).

These rules will implement newly enacted statutory amendments
to injured worker law providing that nurse practitioners may release
injured workers for reemployment or reinstatement (HB 2247).
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-006-0131
Loss of Reinstatement Rights Under ORS 659A.043

(1) An injured worker meeting the requirements for reinstatement
under ORS 659A.043 loses the right to reinstatement to the worker’s for-
mer position when any of the following occurs:

(a) A medical determination by the attending physician or, after an
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appeal of such determination, by a medical arbiter or panel of medical
arbiters pursuant to ORS chapter 656, that the worker cannot return to the
former position of employment;

(b) The worker is eligible for and participates in vocational assistance
under ORS 656.340;

(c) The worker accepts suitable employment with another employer
after becoming medically stationary;

(d) The worker refuses a bona fide offer from the employer of light
duty of modified employment which is suitable prior to becoming medical-
ly stationary, except as provided under section (2) of this rule;

(e) Seven days elapse from the date that the worker is notified by the
insurer or self-insured employer by certified mail that the worker’s attend-
ing physician or an authorized nurse practitioner has released the worker
for employment unless the worker requests reinstatement within that time
period;

(f) Three years elapse from the date of injury;

(g) The worker is discharged for bonafide reasons not connected with
the injury and for which others are or would be discharged; or

(h) The worker clearly and unequivocally abandons employment with
the employer.

(2) A worker who refuses an offer of employment under subsection
(1)(d) of this rule and who otherwise is entitled to Oregon Family Leave
Act (OFLA) leave under ORS 659A.150 to 659A.186:

(a) Automatically commences a period of OFLA leave upon refusing
the offer of employment; and

(b) Need not give notice to the employer that would otherwise be
required under OAR 839-009-0250 that the employee is commencing a
period of OFLA leave. See ORS 659A.162 and 659A.043.

(3) The right to reinstatement does not apply to:

(a) A worker hired on a temporary basis as a replacement for an
injured worker;

(b) A seasonal worker hired for and actually employed for less than
six months in a calendar year; or

(c) A worker whose employment at the time of injury resulted from
referral to short-term employment from a hiring hall operating pursuant to

a collective bargaining agreement.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150-659A.186
Hist.: BL 4-1996, f. & cert. ef. 3-12-96; BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f.
& cert. ef. 5-17-02; BLI 11-2006(Temp), f. 3-16-06, cert. ef. 3-17-06 thru 9-8-06;
Administrative correction 9-21-06; BLI 34-2006, f. 10-3-06, cert. ef. 10-4-06; BLI 44-2007,
f. 12-31-07, cert. ef. 1-1-08

839-006-0136
Loss of Reemployment Rights Under ORS 659A.046

An injured worker meeting the requirements for reemployment under
ORS 659A.046 loses the right to reemployment to an available, suitable
position when any of the following occurs:

(1) A medical determination by the attending physician or authorized
nurse practitioner or, after an appeal of such determination, by a medical
arbiter or panel of medical arbiters pursuant to ORS chapter 656, that the
worker cannot return to any position of reemployment with the employer.

(2) The worker is eligible for and participates in vocational assistance
under ORS 656.340;

(3) The worker accepts suitable employment with another employer
after becoming medically stationary;

(4) The worker refuses a bona fide offer from the employer of light
duty or modified employment that is suitable prior to becoming medically
stationary. Except that a worker who refuses an offer of employment under
this section, and who otherwise is entitled to Oregon Family Leave Act
(OFLA) leave under ORS 659A.150 to 659A.186:

(a) Automatically commences a period of OFLA leave upon refusing
the offer of employment; and

(b) Need not give notice to the employer that would otherwise be
required under OAR 839-009-0250 that the employee is commencing a
period of OFLA leave. See ORS 659A.162 and ORS 659A.046;

(5) Seven days elapse from the date that the worker is notified by the
insurer or self-insured employer by certified mail that the worker’s attend-
ing physician or authorized nurse practitioner has released the worker for
reemployment unless the worker requests reemployment within that time
period;

(6) Three years elapse from the date of injury;

(7) The worker is discharged for bona fide reasons not connected with
the injury and for which others are or would be discharged; or

(8) The worker clearly and unequivocally abandons employment with

the employer.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.046, 659A.150-659A.186
Hist.: BL 4-1996, f. & cert. ef. 3-12-96; BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f.
& cert. ef. 5-17-02; BLI 22-2005(Temp), f. 10-26-05, cert. ef. 10-27-05 thru 4-24-06; BLI
10-2006, f. 3-16-06, cert. ef. 3-20-06; BLI 44-2007, f. 12-31-07, cert. ef. 1-1-08
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839-009-0210
Definitions

(1) “Alternate duty” means work assigned to an employee that may
consist of:

(a) The employee’s same duties worked on a different schedule; or

(b) Different duties worked on the same or different schedule.

(2) “Child,” for the purposes of parental and sick child leave only (not
for the purposes of serious health condition leave), means a biological,
adopted, foster or stepchild, the child of an employee’s same-gender
domestic partner or a child with whom the employee is or was in a rela-
tionship of in loco parentis. The child must be:

(a) Under the age of 18; or

(b) An adult dependent child substantially limited by a physical or
mental impairment as defined by ORS 659A.100(2)(d).

(3) “Covered employer” means any employer employing 25 or more
persons in the State of Oregon for each working day during each of 20 or
more calendar work weeks in the calendar year in which the leave is to be
taken or in the calendar year immediately preceding the year in which the
leave is to be taken.

(4) “Domestic partner” means an individual joined in a domestic part-
nership.

(5) “Domestic partnership” for the purposes of ORS Chapter 659A
means two individuals of the same sex who have received a Certificate of
Registered Domestic Partnership from the State of Oregon in compliance
with Oregon Laws, 2007, Chapter 99 and rules adopted by the State
Registrar of the Center for Health Statistics.

(6) “Eligible employee” means an employee employed in the State of
Oregon on the date OFLA leave begins. For eligibility of employees reem-
ployed following a period of uniformed service, see subsection (c) of this
section.

(a) For the purpose of taking parental leave, an employee must be
employed by a covered employer for at least 180 calendar days immediate-
ly preceding the date on which OFLA leave begins.

(b) For purposes of taking all other types of OFLA leave, including
pregnancy disability leave, an employee must be employed by a covered
employer for an average of at least 25 hours per week during the 180 cal-
endar days immediately preceding the date OFLA leave begins.

(A) In determining that an employee has been employed for the pre-
ceding 180 calendar days, the employer must count the number of days an
employee is maintained on the payroll, including all time paid or unpaid. If
an employee continues to be employed by a successor in interest to the
original employer, the number of days worked are counted as continuous
employment by a single employer.

(B) In determining 25 hours average per week, the employer must
count actual hours worked using guidelines set out pursuant to the Fair
Labor Standards Act (See 29 CFR Part 785).

(c) The federal Uniformed Services Employment and Reemployment
Act, 38 USC 43 (USERRA) provides that an employee reemployed fol-
lowing a period of uniformed service is entitled to the seniority and senior-
ity-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. Federal Department of Labor regulation
20 CFR 1002.210 provides that in determining entitlement to seniority and
seniority-based rights and benefits, the period of absence from employment
due to or necessitated by uniformed service is not considered a break in
employment. The rights and benefits protected by USERRA upon reem-
ployment include those provided by the employer and those required by
statute. Under USERRA, a reemployed service member would be eligible
for leave under OFLA if the number of days and the number of hours of
work for which the service member was employed by the civilian employ-
er, together with the number of days and number of hours of work for which
the service member would have been employed by the civilian employer
during the period of uniformed service, meet OFLA’s eligibility require-
ments. In the event that a service member is denied OFLA leave for failing
to satisfy the OFLA days and hours of work requirement due to absence
from employment necessitated by uniformed service, the service member
may have a cause of action under USERRA but not under OFLA. [Note:
USERRA also applies to leave under the federal Family and Medical Leave
Act of 1993, 29 USC 2601-2654 (FMLA).]

(d) For the purpose of qualifying as an eligible employee, the employ-
ee need not work solely in the State of Oregon.

(7) “Family member” means the spouse, same-gender domestic part-
ner , custodial parent, non-custodial parent, adoptive parent, foster parent,
biological parent, parent-in-law, parent of same-gender domestic partner,
grandparent or grandchild of the employee, or a person with whom the
employee is or was in a relationship of in loco parentis. It also includes the
biological, adopted, foster or stepchild of an employee or the child of an
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employee’s same-gender domestic partner. For the purposes of OFLA, an
employee’s child in any of these categories may be either a minor or an
adult at the time serious health condition leave is taken.

(8) “FMLA” is the federal Family and Medical Leave Act, 29 USC
2601.

(9) “Foster child” means a child, not adopted, but being reared as a
result of legal process, by a person other than the child’s natural parent.

(10) “Gender” means an individual’s assigned sex at birth, gender
identity, or gender expression.

(11) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, speech, or lifestyle, whether or not that expression is
different from that traditionally associated with the individual’s assigned
sex at birth.

(12) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(13) “Health care provider” means:

(a) The person primarily responsible for providing health care to an
eligible employee or to a family member of an eligible employee: and

(b) Who is a physician licensed to practice medicine or surgery,
including a doctor of osteopathy; or

(c) A podiatrist, a dentist, a clinical psychologist, an optometrist, a
naturopath, a nurse practitioner, a licensed physician’s assistant, a direct
entry midwife, a nurse-midwife or a clinical social worker authorized to
practice and perform within the scope of a professional license as provided
by law; or

(d) A Christian Science practitioner listed with the First Church of
Christ Scientist in Boston, Mass: or

(e) A chiropractor, but only to the extent that a chiropractor provides
treatment consisting of manual manipulation of the spine to correct a sub-
luxation demonstrated to exist by X-rays.

(14) “In loco parentis” means in the place of a parent, having finan-
cial and day-to-day responsibility for the care of a child. A legal or biolog-
ical relationship is not required.

(15) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(16) “OFLA” is the Oregon Family Leave Act, ORS 659A.150 to
659A.186.

(17) “OFLA leave” means a leave of absence for purposes described
in ORS 659A.159 and OAR 839-009-0230(1) through (4). Except that
“OFLA leave” does not include leave taken by an eligible employee who is
unable to work because of a disabling compensable injury, as defined in
ORS 656.005, unless the employee has refused a suitable offer of light duty
or modified employment under ORS 659A.043(3)(a)(D) or
659A.046(3)(d). See ORS 659A.162, OAR 839-006-0131(2) and 839-006-
0136(4).

(18) “OFLA leave year,” for calculating the OFLA leave year entitle-
ment, means a calendar year (January to December), a fixed 12-month peri-
od such as a fiscal year, a 12-month period measured forward from the date
of the employee’s first OFLA leave, or a 12-month period measured back-
ward from the date the employee uses any OFLA leave. The option select-
ed must be applied to all employees. In the absence of an employer policy
or collective bargaining agreement defining how an OFLA leave year will
be measured, a calendar year will be used.

(19) “Serious health condition” means an illness, injury, impairment
or physical or mental condition of an employee or family member:

(a) That requires inpatient care in a medical care facility such as a
hospital, hospice or residential facility such as a nursing home. When a
family member resides in a long-term residential care facility, leave applies
only to:

(A) Transition periods spent moving the family member from one
home or facility to another, including time to make arrangements for such
transitions;

(B) Transportation or other assistance required for a family member
to obtain care from a physician; or

(C) Serious health conditions as described in (b) through (h) of sec-
tion 14 of this rule.

(b) That the treating health care provider judges to pose an imminent
danger of death, or that is terminal in prognosis with a reasonable possibil-
ity of death in the near future;

(c) That requires constant or continuing care such as home care
administered by a health care professional;

(d) That involves a period of incapacity. Incapacity is the inability to
perform at least one essential job function, or to attend school or perform
regular daily activities for more than three consecutive calendar days and
any subsequent required treatment or recovery period relating to the same

February 2008: Volume 47, No. 2



ADMINISTRATIVE RULES

condition. This incapacity must involve:

(A) Two or more treatments by a health care provider; or

(B) One treatment plus a regimen of continuing care.

(e) That results in a period of incapacity or treatment for a chronic
serious health condition that requires periodic visits for treatment by a
health care provider, continues over an extended period of time, and may
cause episodic rather than a continuing period of incapacity, such as asth-
ma, diabetes or epilepsy;

(f) That involves permanent or long-term incapacity due to a condi-
tion for which treatment may not be effective, such as Alzheimer’s disease,
a severe stroke or terminal stages of a disease. The employee or family
member must be under the continuing care of a health care provider, but
need not be receiving active treatment;

(g) That involves multiple treatments for restorative surgery or for a
condition such as chemotherapy for cancer, physical therapy for arthritis, or
dialysis for kidney disease that if not treated would likely result in inca-
pacity of more than three days; or

(h) That involves any period of disability of a female due to pregnan-

cy or childbirth or period of absence for prenatal care.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 639A.186, 659A.043, 659A.046
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & 