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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation
and the on-line Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing the complete
text of Oregon Administrative Rules (OARs) filed during the
previous year through November 15, or the last workday before that
if the 15th falls on a weekend or holiday. The Oregon Bulletin is a
monthly on-line supplement that contains rule text amended after
publication of the print Compilation, as well as proposed rulemaking
and rulemaking hearing notices. The Bulletin also publishes certain
non-OAR items such as Executive Orders of the Governor, Opinions
of the Attorney General, and Department of Environmental Quality
cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process.

How to Cite

Every administrative rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division num-
ber and a four-digit rule number (000-000-0000). Example: Oregon
Administrative Rules, chapter 166, division 500, rule 0020 (short
form: OAR 166-500-0020).

Understanding an Administrative Rule’s ‘“History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the
Oregon State Archives (OSA). The history notes this was the 4th
filing from the Archives in 1993, it was filed on November 10, 1993
and the rule changes became effective on the same date. The most
recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of
an Administrative Rule

The on-line OAR Compilation is updated on the first of each month
to include all rule actions filed with the Administrative Rules Unit,
Secretary of State’s office by the 15th of the previous month, or by
the last workday before the 15th if that date falls on a weekend or
holiday. The annual printed OAR Compilation contains the full text
of all rules filed during the previous year through November 15, or
the last workday before that if the 15th falls on a weekend or
holiday. Subsequent changes to individual administrative rules are
listed by rule number in the OAR Revision Cumulative Index which
is published monthly in the on-line Oregon Bulletin. These listings
include the effective date, the specific rulemaking action, and the
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issue of the Bulletin that contains the full text of the amended rule.
The Bulletin contains the full text of permanent and temporary rules
filed for publication.

Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available on-line through the Oregon State Archives web
site at <http://arcweb.sos.state.or.us>. Printed volumes of the Com-
pilation are deposited in Oregon’s Public Documents Depository
Libraries listed in OAR 543-070-0000. Complete sets and individ-
ual volumes of the Compilation may be ordered by contacting:
Administrative Rules Unit, Archives Division, 800 Summer Street
NE, Salem, OR 97310, (503) 373-0701, Julie.A .Yamaka@state .or.us

2010-2011 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts proposed rulemaking
notices and administrative rule filings Monday through Friday, 8:00
am to 5:00 pm, at the Oregon State Archives, 800 Summer Street NE,
Salem, Oregon 97310. To expedite the rulemaking process agencies
are encouraged file a Notice of Proposed Rulemaking Hearing
specifying hearing date, time and location, and submit their filings
early in the submission period to meet the following deadlines:

Submission Deadline — Publishing Date

December 15, 2010
January 14, 2011
February 15, 2011
March 15, 2011
April 15,2011
May 13,2011

June 15,2011

July 15,2011
August 15,2011
September 15, 2011
October 14, 2011
November 15, 2011

January 1, 2011
February 1, 2011
March 1, 2011
April 1, 2011
May 1,2011

June 1, 2011

July 1,2011
August 1,2011
September 1, 2011
October 1, 2011
November 1, 2011
December 1, 2011

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE, Salem,
Oregon 97301, (503) 373-0701, or are downloadable at <http://
arcweb.sos.state.or.us/banners/rules.htm>

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

© January 1, 2011 Oregon Secretary of State. All rights reserved. Reproduction
in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 11 - 05

CONTINUING OREGON COMMISSION
SPECTRUM DISORDER

ON AUTISM

Oregon, like many states across the nation, has experienced a rapid
increase in the number of individuals being diagnosed with Autism
Spectrum Disorder (ASD) and both the public and private systems
have had difficulty responding. Services are often fragmented and
inconsistent around the state. Oregon is not taking full advantage of
the wealth of knowledge, best practices and skill currently available
in the state and elsewhere. Oregon lacks a means to provide accurate,
up-to-date information to families and professionals regarding inter-
ventions, services, supports and expected outcomes. There is cur-
rently no consistent approach to increasing the capacity of agencies
and communities to support individuals with ASD.

The rapid increase in the numbers of individuals being identified with
ASD, the complexity and diversity of their needs, limited resources,
and the consequent pressure on families, communities, existing
education and social service systems, requires a more thoughtful,
coordinated approach to funding, service development and delivery.
Executive Order 09-07 established the Oregon Commission on
Autism Spectrum Disorder and charged it with creating a 10 Year
Strategic Plan on Autism Spectrum Disorder to address the issues
confronting Oregon. This Plan was submitted to the Governor in
December 2010. Executive Order 09-07 provides that the Oregon
Commission on Autism Spectrum Disorder expires on July 1,2011.

There exists an ongoing need to guide the implementation of the 10
Year Strategic Plan on Autism Spectrum Disorder. Therefore, this
Order continues the Oregon Commission on Autism Spectrum
Disorder to implement the 10 Year Strategic Plan.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Oregon Commission on Autism Spectrum Disorder
(“Commission”) previously established in Executive Order 09-07
shall continue its work as modified by this Executive Order.

2. The purpose of the Commission shall be to:

a. Guide implementation of the 10 Year Strategic Plan and iden-
tify biennial goals for the state of Oregon by providing leadership,
establishing priorities, creating key performance measures, facil-
itating collaboration, ensuring support and monitoring outcomes;

b. Expand and strengthen formal and informal partnerships among
systems serving individuals with ASD, including any ASD relat-
ed expert panels;

c. Identify and incorporate any needed revisions to the 10 Year
Strategic Plan to address gaps, barriers, and solutions for indi-
viduals with ASD;

d. Convene, facilitate, and lead key stakeholders in developing,
promoting, and implementing recommendations from the 10 Year
Strategic Plan; and

e. Provide regular updates on the status of plan implementation
and outcomes to the Governor, Legislative Assembly, and the
public.

3. The Commission shall consist of 15 members, who are knowl-
edgeable about Autism Spectrum Disorder or about systems that
serve people with Autism Spectrum Disorder or both. The Governor
shall appoint all members but will receive recommendations from the
Senate President and Speaker(s) of the House in regard to Legisla-
tive members of the Commission. The members shall include:
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a. One member who is an individual with autism who shall be con-
sidered a self-advocate, appointed by the Governor;

b. One member who is the parent of a child with autism below the
age of 18 at the time of appointment, appointed by the Governor;

c. One member who is a parent of an adult child with autism,
appointed by the Governor;

d. One member who represents autism or disability advocacy
organizations, appointed by the Governor;

e. One member who represents the medical community in Oregon,
appointed by the Governor;

f. One member who represents the Oregon Health Authority, rec-
ommended by the Director of the Authority and appointed by the
Governor;

g. One member who represents the Department of Human Serv-
ices, recommended by the Director of the Department and appoint-
ed by the Governor;

h. One member who represents the mental health community,
appointed by the Governor;

i. One member who represents healthcare systems/insurance,
appointed by the Governor;

j- One member who represents the Department of Education, rec-
ommended by the Superintendent of Public Instruction and
appointed by the Governor;

k. One member who represents Higher Education, appointed by
the Governor;

1. One member representing a local education entity, appointed by
the Governor;

m. One member from the Oregon House of Representatives,
appointed by the Governor;

n. One member from the Oregon Senate, appointed by the Gov-
ernor; and

0. One public member at large, appointed by the Governor.

4. All appointments to the Commission shall be made on or before
July 1,2011. New appointments will typically be for two years, but
reappointments of members from the existing Oregon Commission
on Autism Spectrum Disorder in 2011 shall be for 1 year in order to
establish staggered terms. Any subsequent reappointments shall be
for two year terms. A minimum of 1/3 of the members of the exist-
ing Oregon Commission on Autism Spectrum Disorder whose terms
expire in July, 2011 will be retained for a period of at least one year
to assist in the transition of the new Commission.

5. All members serve at the pleasure of their appointing authority. If
a vacancy should occur for any reason it shall be the responsibility
of the appointing authority to make an appointment effective imme-
diately that meets the requirements of section 3.

6. The Governor shall select a chair and vice-chair from the
Commission’s membership.

7. The Commission may create as many subcommittees as it deems
necessary to carry out the scope and mission of the Commission.
Each subcommittee shall include a Commission member and may be
composed of members outside of the Commission. Subcommittees
should strive for geographic diversity in membership.
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EXECUTIVE ORDERS

8. The Commission shall meet at least quarterly and more often as
the Commission determines is necessary and as funding allows. A
quorum for meetings shall consist of a majority of the appointed
members. The Commission shall strive to operate by consensus.

9. To facilitate meaningful participation by parents of individuals
with ASD and self-advocates, those members may be paid a per diem
pursuant to ORS 292.495(1) and reimbursed for expenses incurred
in attending Commission meetings, pursuant to ORS 292.495(2), and
subject to availability of funds. No other members shall be eligible
for a per diem or reimbursement of expenses.

10. The Director of the Department of Human Services, the Direc-
tor of the Oregon Health Authority and the Superintendent of Pub-
lic Instruction shall provide staff and support necessary to support
the activities of the Commission and its subcommittees, subject to
availability of funds. All other agencies of state government are
ordered to assist the Commission in the performance of its duties and
to the extent possible, provide the Commission with representatives
as outlined in Commission membership as well as the information
and advice considered necessary by members of the Commission to
meet their responsibilities.

11. The Oregon Council on Developmental Disabilities may
accept, on behalf of the Commission, contributions of moneys and
assistance from the United States Government or its agencies, or
from any other source, public or private and agree to conditions upon
the monies, not inconsistent with the duties of this Commission and
as otherwise allowed by state and federal law.

12. The Commission shall use the 10 Year Strategic Plan to develop
goals, outcomes, and implementation strategies to ensure effective
services to individuals experiencing Autism Spectrum Disorder and
their families. The Commission shall continue to monitor imple-
mentation and amend the Strategic Plan designed to:

a. Clarify the array and structure of necessary services and
supports that enable persons with Autism Spectrum Disorder to
function to their individual potentials across their lifespan;

b. Ensure effectively coordinated service systems for persons with
Autism Spectrum Disorder in Oregon through strategies that might
include interagency agreements, braiding of funding, and other
processes necessary to assure collaboration and coordination;

c. Define and recommend strategies for accessing and promoting
best practices and research-based information to the profession-
al community and the public;

d. Identify and recommend strategies to increase the capacity of
agencies and the community to appropriately support individuals
experiencing Autism Spectrum Disorder; and

e. Estimate and make recommendations regarding the long-term
funding and the sources of funding needed to provide the neces-
sary services and supports described in the 10 Year Strategic Plan.

13. The Commission shall submit a report to the Governor and the
appropriate Legislative Committee each year, no later than the fall
prior to the annual legislative session. The report shall include but
need not be limited to:

a. An update on implementation and outcome priorities identified
in the 10 Year Strategic Plan;

b. Biennial goals for providing services and supports to persons
with Autism Spectrum Disorder in Oregon as outlined in section
12;
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c. Proposals for legislation is necessary for implementation of the
goals; and

d. Recommendations to applicable principal departments of the
state concerning policies, procedures, and to improve services that
benefit people with Autism Spectrum Disorder or to improve coor-
dination among state agencies that provide services that benefit
people with Autism Spectrum Disorder.

14. The Commission shall continue its work as set forth in this
Executive Order until the Executive Order is revoked.

Done at Salem, Oregon, this 24th day of June, 2011.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST

/s/ Kate Brown
Kate Brown
SECRETARY OF STATE

EXECUTIVE ORDER NO. 11 - 06
GOVERNOR’S COMMISSION ON PUBLIC SAFETY (CPS)

Executive Order No. 09-13 created the Governor’s Reset Cabinet and
charged it with studying the core functions of state government and
with recommending strategies to increase its efficiencies and improve
outcomes in order to better serve the interests and needs of Orego-
nians. In June 2010, the Reset Cabinet issued its findings on the fis-
cal crisis facing Oregon and provided a set of strategies to ensure that
state government can continue to meet Oregonians’ critical public
safety, human services, and education needs. With respect to public
safety, the Reset Cabinet identified the need to transform Oregon’s
current sentencing policy.

This Order convenes the leaders of the three branches of state gov-
ernment and one public member as part of the Commission on Pub-
lic Safety. The Commission shall collect, review, and evaluate arrest,
conviction, sentencing, and recidivism data in order to develop rec-
ommendations for comprehensive sentencing reform for considera-
tion by the state legislature and by the people of Oregon. In addition,
the Commission shall collect, review, and evaluate data related to the
costs of Oregon’s current sentencing policy. The Commission is an
opportunity for the heads of the three branches of government, as
well as the citizens of Oregon, to take stock of our current public
safety system with its successes and challenges and to chart a path
for the future.

In addressing public safety policy, the Commission must focus on
four core outcomes: the safety of our citizens in their homes and
communities, accountability for criminal offenses, an efficient sys-
tem that controls costs, and a system that is also smart and fair. Any
concepts developed must put the safety of our citizens as the top pri-
ority and also ensure that individuals who commit crimes are held
accountable for their conduct. At the same time, we must focus on
building a smart and efficient system that maximizes our public safe-
ty dollars in light of the current economic environment.

In the 2011-13 biennium, Oregon faces a multi-billion dollar deficit
and substantial general fund cuts. In the midst of this economic cri-
sis, we must take a strategic look at our sentencing policies. With lim-
ited dollars, we must ensure the public’s safety by making smart
investments across our adult and juvenile justice system, including
law enforcement, courts, local jails, state prisons, community cor-
rections and other critical public safety partners.
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Since the last comprehensive review of sentencing policy in 1989,
our current sentencing structure has been developed by separate leg-
islative actions and ballot measures. These two processes have cre-
ated policies that are independent, and in some cases, inconsistent
with each other and with little uniformity between the two.

Further, as a result of the incarceration costs of our current sentenc-
ing policies, Oregon faces the untenable choice of having to fund its
prisons or educate our children. Although Oregon is recognized
nationwide for its efforts to reduce recidivism and for its support of
evidence-based practices, hard economic realities compel us to be
more strategic and to take a broad look at our current public safety
system. The Commission will study the costs of incarceration and
design specific concepts to implement the best use of our limited
public safety dollars that will most effectively keep our citizens safe
and further justice in an efficient manner.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Governor’s Commission on Public Safety (“Commission”) is
hereby established.

2. The Commission shall consist of no more than seven (7) members,
who shall be appointed as follows:

a. The Chief Justice of the Oregon Supreme Court or his designee,
appointed by the Chief Justice;

b. The Governor of Oregon or his designee, appointed by the Gov-
ernor;

c. Each Co-Speaker of the Oregon House of Representatives, or
their respective designee, appointed by each Co-Speaker;

d. The President of the Oregon Senate, or the President’s designee,
appointed by the Senate President;

e. A member of the Oregon Senate who is also not a member of
the same political party as the President, appointed by the Presi-
dent;

f. A member of the public to be appointed by a majority vote of
the Commission members.

3. The Chair of the Oregon Criminal Justice Commission shall be the
Executive Secretary of the Commission.

4. All members shall serve at the pleasure of their appointing author-
ities. The chair of the Commission will be appointed by the Gover-
nor and will serve at the pleasure of the Governor. The chair shall
develop a work plan, set the agenda, and provide leadership and
direction for the Commission.

5. A quorum for Commission meetings shall consist of a majority of
the appointed members. The Commission shall approve measures on
an affirmative vote of a majority of voting members appointed to the
Commission.

6. The Commission shall lead and coordinate a process to collect,
review and evaluate criminal-justice and cost data, to determine a
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public safety policy that both protects the public’s safety and is cost-
effective. This is to be a long-term effort to both develop public safe-
ty policy as well as evaluate its effectiveness. Before developing the
specific policy concepts called for in the next paragraph, the
Commission shall develop a consistent set of definitions for terms
for which there have been competing meanings. In this manner, the
Commission’s definition of terms will serve as a common baseline
from which policy makers and the public can make informed
decisions on sentencing policy. Additionally, the Commission shall
also develop an outreach strategy to educate Oregonians about the
public safety system and impacts of our current policies. The Com-
mission, at a minimum, shall work with state and local governments,
Oregon colleges and universities, the Criminal Justice Commission,
the State Department of Justice, and businesses to implement the data
collection, review, evaluation and outreach strategy.

7. The Commission shall develop specific concepts on comprehen-
sive public safety policy for consideration of the public and policy
makers that are informed by the recommendations of the Reset
Cabinet.

8. In developing its proposals for the three branches of government
and the public, the Commission shall form workgroups as deemed
necessary by the Chair. Workgroups may include members of the
public, interested parties, and public safety stakeholders who are not
members of the Commission. Any workgroup created will be given
a specific charge by the chair. The Commission will consider pro-
posals and opinions of any workgroups it establishes but it is the
Commission that shall be ultimately responsible for making final
recommendations consistent with its charge and scope.

9. The Commission shall produce a written report no later than
December 15,2011. The report will include conceptual proposals for
the consideration of the public and policy-makers.

10. The Oregon Criminal Justice Commission and the Oregon
Department of Corrections shall provide staff support for the Com-
mission. If the Commission requires assistance of any other State
agency, then such agency shall provide assistance to the Commission
upon request.

11. The members of the Commission shall not receive per diem for
their activities as members of the Commission, but may be reim-
bursed for expenses incurred in attending Commission business
pursuant to ORS 292.495(2), subject to availability of funds.

12. This Order expires on December 31, 2011.
Done at Salem, Oregon, this 15th day of July, 2011.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST
/s/ Kate Brown

Kate Brown
SECRETARY OF STATE
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OTHER NOTICES

OPPORTUNITY FOR PUBLIC COMMENT
RECORD OF DECISION, AMTRAK DEPOT/FORMER
STIMSON LUMBER MILL ECSI # 2288

COMMENT DUE: August 31,2011

PROJECT LOCATION: 1757 Washington Street, Oregon City,
Oregon 97405

PROPOSAL: The Department of Environmental Quality (DEQ)
extends an opportunity for the public to comment on the DEQ’s
Record-of-Decision (ROD) for the Amtrak Depot/Former Stimson
Lumber Mill, Parcel 1, located in Oregon City, Oregon.

The Amtrak Depot ROD describes relevant information related to
site investigations and interprets this information for the purpose of
eligibility for a No Further Action for the facility. The DEQ’s Bend,
Oregon office is the repository for the draft ROD and it is also avail-
able for review on the DEQ’s website at: http://www.deq.state.or.us/
1q/ECSl/ecsidetail.asp?seqnbr=2288

The administrative file for this facility can be reviewed by con-
tacting Mr. Cliff Walkey, DEQ’s project manager located in Bend,
Oregon at (541) 633-2003.

HOW TO COMMENT: A public comment period will extend from
August 1 through August 31, 2011. Please address all comments
and/or inquiries to Mr. Cliff Walkey at the following address:

Cliff Walkey

Department of Environmental Quality

475 NE Bellevue, Ste. 110

Bend, Oregon 97701

(541) 633-2003

walkey.cliff@deq.state.or.us

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

OPPORTUNITY TO COMMENT
PROPOSED NO FURTHER ACTION, TEXACO BULK
PLANT (FORMER), ENTERPRISE, OREGON

COMMENT DUE: August 31,2011

PROJECT LOCATION: 103 Fish Hatchery Lane, Enterprise
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.315,
the Oregon Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action (NFA) determination for the
former Texaco Bulk Plant located at 103 Fish Hatchery Lane in
Enterprise, Oregon.

The Voluntary Cleanup Program has reviewed assessment activi-
ties performed at the site. The former petroleum bulk plant operat-
ed from approximately 1924 through the early to mid-1980s. Low
levels of petroleum contamination were documented in soil and
groundwater and the site is proposed for a risk-based closure and
issuance of a No Further Action determination.

Additional information concerning site-specific investigations and
remedial actions is available in DEQ’s Environmental Cleanup Site
Information (ECSI) database located on the web at http://www.
deq.state.or.us/lIq/ecsi/ecsi.htm under Site ID 3881.

Site specific information is also available by contacting Katie
Robertson, DEQ’s project manager for this site. The Administrative
File for this facility is located at DEQ’s Pendleton office, and can be
reviewed in person by contacting project manager at the number
below to arrange for an appointment.

HOW TO COMMENT: The public comment period will extend
from August 1 to 31, 2011. Please address all comments and/or
inquiries to project manager at the following address:

Katie Robertson

Department of Environmental Quality

700 SE Emigrant, Suite 330

Pendleton, OR 97801

(541) 278-4620

robertson katie@deq.state.or.us
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Upon written request by ten or more persons or by a group with a

membership of 10 or more, a public meeting will be held to receive
verbal comments.
THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the No Further
Action determination. DEQ will provide written responses to all
received public comments.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION FOR
EAST HIGHWAY 26, BRIGHTWOOD GASOLINE
TANKER SPILL

COMMENTS DUE: by 5 p.m. on August 30, 2011

PROJECT LOCATION: 65420 East Highway 26, Welches, Ore-
gon 97067.

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on its
proposal to issue a no further action (NFA) determination for the
65420 East Highway 26, Welches, Oregon (site). The DEQ has
reviewed the site investigation and remediation activities performed
by the responsible party, Cascade Petroleum Transportation Com-
pany, and determined that no further cleanup actions are necessary.
HIGHLIGHTS: On May 19,2008, a petroleum tanker truck oper-
ated by Cascade Petroleum Transportation overturned on Highway
26 at Mile Post 39 on the eastbound lanes spilling approximately 750
gallons of unleaded gasoline to the shoulder of the Oregon Depart-
ment of Transportation highway right-of-way. An emergency
response cleanup took place which removed close to 2000 tons of
petroleum contaminated soil. All of the impacted soil could not be
removed because the spill extended beneath essential utilities in the
right-of-way and Highway 26, leading to a longer-term cleanup at the
site. This involved injecting 10,000 pounds of oxygen-releasing com-
pound to biodegrade remaining soil and groundwater contamination.
Eight monitoring wells were installed to monitor the groundwater
plume and track the effectiveness of the treatment. Confirmation soil
samples indicated that cleanup was successfully achieved in19 of 20
locations sampled. An additional 2,200 gallons of treatment solution
was applied to the excavation to this location at depths close to the
water table.

Since May 2008, 16 groundwater sampling events from a network
of eight monitoring were performed at the Site. Initial monitoring
showed contamination in half of the sampling locations at levels
exceeding DEQ risk based concentrations for drinking water use.
Petroleum contaminants have been has not been detected during nine
monitoring well sampling events since January 2009. Additional
evaluations were completed to assess whether any possible con-
tamination remaining under Hwy 26 could impact current well users.
The evaluation concluded that well users would not be impacted
since the nearest well is located 1500 feet of the spill area.

The proposed NFA is documented in the “File Memorandum” for
the site dated July 13,2011. DEQ will consider all public comments
received by the close of the comment period before issuing the NFA
determination.

HOW TO COMMENT: Send written comments on the proposed
remedial action to the DEQ project manager, Ray Hoy at Oregon
DEQ, Head Quarters Office, 811 SW 6th Ave., Portland, Oregon
97201, or e-mail to hoy.ray@deq.state.or.us by 5 p.m., August 30,
2010. To view the project files please call Dawn Weinberger, File
Review Specialist, at (503) 229-6729 to schedule an appointment. If
you have any questions, please contact the project manager at 503-
229-6712.

THE NEXT STEP: DEQ will consider all public comments
received by the deadline. In the absence of comments, DEQ will
issue a NFA for the site.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503)
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229-5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-
6762; or e-mail to deqinfo@deq.state.or.us.
People with hearing impairments may call 711.

REQUEST FOR COMMENTS
PROPOSED APPROVAL OF CLEANUP FOR FORMER
EUDALY BROTHERS PROPERTY

COMMENTS DUE: 5 p.m., Wednesday, August 31,2011
PROJECT LOCATION: 6920 NE 42nd Avenue, Portland, OR
97211

PROPOSAL: The Department of Environmental Quality proposes
to issue a conditional no further action determination for the former
Eudaly Brothers property located at 6920 NE 42nd Avenue in Port-
land, Oregon. Eudaly Brothers formerly operated an excavation com-
pany at the property involving the storage and maintenance of heavy
equipment. DEQ based the determination on the results of site inves-
tigation and cleanup activities performed at the property. DEQ has
determined that further action is not required because the site does
not pose an unacceptable level of risk.

HIGHLIGHTS: In March 2009, GRI observed petroleum staining
on a sidewalk adjacent to the vehicle fueling area at the property.
Subsequent investigation revealed petroleum hydrocarbon-stained
soil in the area of a utility corridor adjacent to and beneath the side-
walk. GRI removed approximately 4.2 tons of contaminated soil
from the utility corridor to depths ranging from two to four feet
below ground surface. Subsequent confirmation sampling revealed
diesel-range hydrocarbons in soil at a maximum concentration of
9,730 milligrams per kilogram.

Test pit investigations completed at the property between April
2009 and July 2010 showed that soil and groundwater contamination
was primarily from diesel fuel. Laboratory analysis of soil samples
from the test pits further showed minor amounts of gasoline and
heavy oil contamination. Contaminated soil and groundwater were
found to be restricted to the vicinity of the above-ground storage tank
enclosure and vehicle fueling area.

The property is zoned for industrial/commercial use and future use
for residential purposes is unlikely. Shallow groundwater at the prop-
erty has no current or likely future use as drinking water.

Investigations did not detect petroleum hydrocarbons and associ-

ated constituents in soil or groundwater at concentrations exceeding
Risk-Based Concentration standards for applicable exposure path-
ways. As a result, residual soil and groundwater contamination does
not pose significant risks to current and likely future occupational
workers.
HOW TO COMMENT: Send comments by 5 p.m. on Wednesday,
August 31, 2011 to DEQ Project Manager Jeff Schatz, at
schatz jeff@deq.state.or.us; DEQ Northwest Region, 2020 SW 4th
Avenue, Suite 400, Portland, Oregon 97201; or fax to 503-229-6945.
For summary information in DEQ Environmental Cleanup Site Infor-
mation database go to http://www.deq.state.or.us/lIq/ECSI/
ecsiquery.asp, then enter 4495 in the Site ID box and click “Submit”
at the bottom of the page. Next, click the link labeled 4495in the Site
ID/Info column.

To review the project file, please contact Dawn Weinberger at 503-
229-6729 to schedule a file review appointment.

THE NEXT STEP: DEQ will consider all public comments
received by the close of the comment period before making a final
decision regarding the Conditional NFA determination. If DEQ
receives a written request by ten or more persons or by a group with
a membership of ten or more, a public meeting will be held to receive
verbal comments.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach at 503-
229-5696 or toll free in Oregon at 800-452-4011; fax to 503-229-
6762; or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call 711.
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CHANCE TO COMMENT ON...
PROPOSED CONDITIONAL NO FURTHER ACTION
FORMER PORTLAND CLEANING
WORKS SITE (ECSI #3529)

COMMENTS DUE: Sept. 1, 2011

PROJECT LOCATION: 3954 N. Williams Avenue, Portland,
Oregon

PROPOSAL: The Department of Environmental Quality invites
public comment on its proposal to issue a conditional no further
action determination for the former Portland Cleaning Works site.
HIGHLIGHTS: Dry cleaning operations were conducted at the
property from 1920s to about 1993. Solvents used in the dry clean-
ing included Stoddard Solvent, a midrange petroleum product, and
perchloroethene (PCE), also known as tetrachloroethene.

A series of environmental investigations found high concentrations
of Stoddard Solvent and PCE in shallow soil at levels exceeding
DEQ risk-based concentrations.

In January 2009, DEQ finalized a Prospective Purchaser Agreement
with Saving Grace-Williams, LLC. The tasks completed under the
agreement included installation of controls for the building and other
cleanup actions to protect air quality in the building and remove the
solvent from beneath the building.

Air samples collected from the building interior following instal-
lation of the vapor controls and cleanup show that indoor air quali-
ty within the building is protective for occupational workers, but not
under a residential exposure setting. Soil gas sampling in the adja-
cent residential yards showed the significant reductions in solvent
concentrations in soil gas indicating remedial action has successfully
mitigated the PCE soil gas source at the former Portland Cleaning
Works site. DEQ has determined that the cleanup has restored off-
site areas to protective levels.

DEQ reviewed the existing environmental information for the site

and concludes that the site conditions are protective to to human
health or the environment under current site uses. DEQ proposes a
conditional no further action determination for the site, provided the
vapor controls for the site building are maintained and on-site resi-
dential use of the property is restricted. Restrictions on residential use
would continue until DEQ approved such use based on re-evaluation
of subsurface conditions or expanded vapor controls were imple-
mented to reduce indoor air levels to protective levels for residential
use. These requirements and restrictions will be memorialized in an
Easement and Equitable Servitudes with the property owner to be
filed with Multnomah County.
HOW TO COMMENT: To access additional detail on the site,
please view the DEQ Staff Report in DEQ’s Environmental Cleanup
Site Information (ECSI) database at http://www.deq.state.or.us/
1q/ECSI/ecsiquery.asp. Enter 3529 in the “Site ID” box and click
“Submit” at the bottom of the page. Next, click the link labeled 3529
in the Site ID/Info column. Next, click on the staff report under Site
Documents. You can review the administrative record for the pro-
posed conditional no further action at DEQ’s Northwest Region
office located at 2020 SW 4th Avenue, Suite 400, Portland, Oregon.
For an appointment to review the files call (503)229-6729; toll free
at (800)452-4011. People with hearing impairments may call 711.
Please send written comments to Anna Coates, Project Manager,
DEQ Northwest Region, 2020 S.W. Fourth Ave., Suite 400, Portland,
Oregon, 97201 or via email at: coates.anna@deq.state.or.us. DEQ
must receive written comments by 5 p.m. Sept. 1, 2011.

DEQ will hold a public meeting to receive verbal comments if 10
or more persons, or a group with membership of 10 or more, requests
such a meeting. Interest in holding a public meeting must be
submitted in writing to DEQ. If a public meeting is held, a separate
public notice announcing the date, time, and location of any public
meeting would be published in this publication.

DEQ is committed to accommodating people with disabilities at
our hearings. Please notify DEQ of any special physical or language
accommodations or if you need information in large print, Braille or
another format. To make these arrangements, contact DEQ Com-
munications and Outreach at (503) 229-5696 or toll free in Oregon
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at (800) 452-4011. People with hearing impairments may call DEQ’s
TTY number, (503)229-5471.

THE NEXT STEP: DEQ will consider all public comments
received by the deadline. In the absence of comments, DEQ will
issue a conditional No Further Action for the site.

CHANCE TO COMMENT ON...
PROPOSED REMEDIAL ACTION
LAKESIDE RECLAMATION LANDFILL (ECSI #4413)

COMMENTS DUE: September 23,2011

PROJECT LOCATION: 14930 SW Vandermost Road, Beaverton,
Oregon

INFORMATION MEETING/HEARING: DEQ will hold a pub-
lic information meeting and hearing beginning at 6 p.m. on Tuesday,
August 23,2011 at the Beaverton City Hall, City Council Chambers
located at 4755 Griffith Dr. Beaverton, OR 97076.

PROPOSAL: DEQ is opening a 45-day public comment period
beginning August 10,2011 on a proposed cleanup remedy to address
groundwater contamination at the former Lakeside Reclamation
Landfill. Grabhorn Incorporated, owner of the landfill, evaluated a
range of technologies and strategies to address groundwater con-
tamination from the Landfill and contamination seeping into the
Tualatin River. The primary objectives of the cleanup remedy are to:
1) prevent leachate contaminated groundwater from seeping into the
Tualatin River and, 2) improve the effectiveness of the Landfill’s
cover to minimize or eliminate further groundwater contamination.
HIGHLIGHTS: Lakeside Reclamation Landfill is a 37 acre former
construction debris landfill that operated since the early 1950’s until
closure in 2009. Beginning in the late 1990°s, levels of various land-
fill related contaminants began rising in groundwater sampled from
monitoring wells located between the landfill and the Tualatin River.
The landfill was referred to DEQ’s Cleanup Program in 2005 to eval-
uate the need for corrective action for contaminants in groundwater
in excess of their DEQ landfill permit concentration limits. Based on
investigations completed by Grabhorn, DEQ determined that con-
taminated groundwater seepage to the river poses a potentially sig-
nificant adverse affect on beneficial uses of the river for aquatic
organisms but posed no significant human health risks. Grabhorn
completed a feasibility study to identify a remedy to address the caus-
es of the groundwater contamination and to prevent further discharge
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of contaminated groundwater to the Tualatin River until contaminant
levels decline to protective levels. The proposed remedy uses ground-
water extraction wells to contain the plume of groundwater
contamination and improvements to the landfill cover to minimize
leaching of landfill wastes.

DEQ prepared a report titled: STAFF REPORT: RECOMMEND-

ED REMEDIAL ACTION for Lakeside Reclamation Landfill,
Beaverton, Oregon, dated August 2011 (to be published August 10,
2011) that provides an overview of the site’s history and operations,
the results of environmental investigations completed by Grabhorn,
and DEQ’s recommended remedy to address groundwater contam-
ination.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Northwest Region Office at 2020 SW 4th
Avenue, Portland, OR 97212. The August 2011 DEQ staft report will
be available for review beginning August 10, 2011. To make an
appointment please contact Dawn Weinberger at (503)229-6729.

To access site summary information and the August 2011 staff
report in DEQ’s Environmental Cleanup Site Information (ECSI)
database on the Internet, go to www.deq.state.or.us/Iq/ECSI/
ecsiquery.asp, then enter ECSI#4413 in the Site ID box and click
“Submit” at the bottom of the page. Next, click the link labeled ECSI
#4413 in the Site ID/Info column.

Written comments on the proposal should be submitted to Henning
Larsen at 2020 SW 4th Avenue, Portland, OR 97212, or by electronic
mail by sending to: Larsen.henning@deq.state.or.us. Comments must
be received by 4:30 PM on the due date in order to be considered in
DEQ’s decision.

THE NEXT STEP: Once the comment period has ended, DEQ will
review all written comments and public hearing testimony then issue
a Record of Decision, DEQ’s final decision regarding selection of a
cleanup remedy.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us

People with hearing impairments may call DEQ’s TTY number
(503) 229-6993.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Department of Agriculture
Chapter 603

Rule Caption: Diesel additive (“winterizing”) sunset clause;
Biodiesel production verification; Renewable diesel; and
Dispenser labeling.

Date: Time:
8-23-11 10-11 a.m.

Location:

ODA Bldg.

635 Capitol St. NE

Salem, OR 97301

Hearing Officer: Staff

Stat. Auth.: ORS 646.925 & 646.430

Stats. Implemented: ORS 646.922

Proposed Amendments: 603-027-0420, 603-027-0430

Last Date for Comment: 8-31-11

Summary: Proposed rule would, if adopted: (1) Implement HB 2827
of the 2011 Legislative Assembly to repeal the sunset clause of pro-
visions permitting sales of biodiesel blended diesel fuel containing
additives to prevent gelling; (2) Bring other renewable diesel into
administrative rule as currently establishes in ORS 646.922; (3)
Removes the biodiesel production facility verification process as it
is no longer deemed necessary; and (4) Amend dispenser labeling
requirements is a seller chooses to label 5% biodiesel blend dis-
pensers.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccos

Rule Caption: Approved invertebrates for pet trade, biological
control, education and permit process for non-approved species.
Date: Time: Location:
8-23-11 11 am. Oregon Dept. of Agriculture
635 Capitol St. NE, Hearings Rm.
Salem, OR
Hearing Officer: Ron Pence
Stat. Auth.: ORS 570.205, 570.210 & 570.215
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Other Auth.: ORS 570.305 & 561.190

Stats. Implemented: ORS 570.215

Proposed Adoptions: 603-052-1300, 603-052-1310, 603-052-
1320, 603-052-1330, 603-052-1340, 603-052-1350, 603-052-1360,
603-052-1370

Last Date for Comment: 8-31-11

Summary: This proposed rule would create an approved list of
invertebrate species that could be imported, transported, sold, or
released in Oregon. Two hundred and twenty-five species are pro-
posed for non-regulated status. Including biological control agents,
pets, pollinators and species used for educational purposes, import-
ing species not on the approved list would require a permit. Plant
pests moved in violation of the rules would be considered a public
nuisance. Violations could result in civil penalties.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301

Telephone: (503) 986-4583

ecccccccoe

Rule Caption: Lists Downy Brome as prohibited contaminate in
grass seed certified for Oregon Sod Quality.
Stat. Auth.: ORS 561.190 & 633.520
Stats. Implemented: ORS 633.680
Proposed Amendments: 603-045-0145
Last Date for Comment: 9-1-11
Summary: Oregon’s Sod Quality Seed certification program is used
as a tool for marketing premium Oregon grass seed. Annually, more
than 110,000 tags are issued to certify that grass seed meets Oregon
Sod quality standards. In February 2011, however, a change was
made to the nationally recognized “All States noxious Weed List”.
In this list Downy Brome — Bromus tectorum, was changed from a
prohibited noxious weed to a restricted weed seed. Because of this
change, Downy Brome is now allowed as a restricted weed in seed
lots certified as Oregon Sod Quality. The allowance of this contam-
inate diminishes the value of certification under Oregon Sod Qual-
ity, as such, the Oregon Seed Trade and Oregon Seed Council has
requested a change in rule to prohibit Downy Brome.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583
Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Correction of Self-Insured Reporting Rules to Add
Definition of Qualified Actuary for Health Insurance.
Date: Time: Location:
8-22-11 1:30 p.m.* Labor & Industries Bldg.,
Conference Rm. F
350 Winter St. NE
Salem, OR
Hearing Officer: Jeannette Holman
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 30.382 & 731.036
Proposed Amendments: 8§36-011-0255
Last Date for Comment: 8-29-11
Summary: *Note: The hearing will begin at 1:30 p.m. and end when
all present who wish to testify have done so.

This rulemaking corrects an oversight in this rule as the rule was
adopted on February 4,2011 in a rulemaking to address annual finan-
cial statements required for self-insured groups established by three
or more public bodies. The rules apply to self-insurance programs
that are exempt from the Insurance Code under ORS 30.282 and
731.036.

In order to be exempt, the self-insurance program must meet cer-
tain financial requirements related to reserve adequacy provisions.
To demonstrate compliance with those requirements, a qualified
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actuary must submit a written actuarial report. Under the rules as cur-
rently written, “qualified actuary” defines the qualifications for an
actuary submitting a report for property or casualty self-insurance
exempt under ORS 30.282(6)(d) and 731.036(4) and (5). However,
the rules fail to define “qualified actuary” for purposes of self-insured
health coverage exempt under ORS 731.036 (6). This is in error
as it would be inappropriate for a property or casualty actuary to
submit the report for health insurance.
Rules Coordinator: Sue Munson
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Salem, OR 97301
Telephone: (503) 947-7272
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Proposed changes to Division 1, General
Administrative Rules.

Date: Time:
9-12-11 10 a.m.

Location:

Labor & Industries Bldg.
Basement - Conference Rm. F

350 Winter St. NE

Salem, OR 97301

Hearing Officer: Sue Joye

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Proposed Amendments: 437-001-0057, 437-001-0706

Last Date for Comment: 9-16-11

Summary: This rulemaking is proposed to make relatively minor
adjustments to the scheduling rule changes adopted in September of
2009. First, the existing rule establishes the size of each tier based
on outdated data from the workers compensation system. The
department can now develop more reliable estimates of size for most
industries using data from the Employment Department. Second, the
proposed rule improves the ranking of industries by employing a
more sophisticated statistical technique. Additionally, the rule
replaces the industry tiers with the criteria that will be used to
develop those tiers now and in the future.

This proposed rulemaking also amends OAR 437-001-0706
Recordkeeping for Health Care Assaults, to remove the reporting
requirement. This requirement has been satisfied and no longer needs
to be included in the rule.

Please visit our website: www.orosha.org

Click ‘Rules/Compliance’ in the left vertical column and view our
proposed, adopted, and final rules.

Rules Coordinator: Sue C. Joye

Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882

Telephone: (503) 947-7449

ecccccccoe

Rule Caption: Propose to adopt federal amendments to maritime
activities and three standards in general industry.

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Proposed Amendments: 437-002-0140, 437-002-0220, 437-005-
0001

Last Date for Comment: 9-16-11

Summary: This rulemaking is to keep Oregon OSHA in harmony
with recent changes to Federal OSHA'’s standards.

Federal OSHA revised its standards in 29 CFR 1915 on general
working conditions in shipyard employment. These revisions
update existing requirements to reflect advances in industry practices
and technology, consolidate some general safety and health require-
ments into a single subpart, and provide protection from hazards not
addressed by existing standards, including the control of hazardous
energy.
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Oregon OSHA proposes to adopt the changes in general industry
(1910.145, 1910.147, 1910.177) and maritime activities (1915) as
published in the May 2, 2011 Federal Register.

Except, in 1910.147 The Control of Hazardous Energy (lock-
out/tagout), Oregon OSHA did not adopt paragraph (a)(1)(ii)(A) of
that rule which exempts construction and agriculture. Oregon
OSHA'’s Division 4, Agriculture has its own Oregon-initiated OAR
437-004-1275 lockout/tagout rule, and in Division 3, Construction
there are lockout/tagout rules for specific applications (1926.417,
1926.702) with an Oregon-initiated rule 437-003-0005 which allows
moving to other Divisions of OAR 437 when applicable.

Also, Oregon OSHA did not adopt 1910.177 Servicing Multi-
piece and Single Piece Rim Wheels, paragraph (a)(2) which exempts
construction, agriculture, and longshoring. Oregon OSHA’s Division
4, Agriculture has its own Oregon-initiated OAR 437-004-3550 rule
on this procedure.

Please visit our website: www.orosha.org

Click ‘Rules/Compliance’ in the left vertical column and view our
proposed, adopted, and final rules.

Rules Coordinator: Sue C. Joye

Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882

Telephone: (503) 947-7449

Department of Corrections
Chapter 291

Rule Caption: Agency Certification of Employees to Provide
Mental Health Services to Inmates in DOC Facilities.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Other Auth.: SB 423 (2011)

Stats. Implemented: ORS 179.040, 423.020,423.030,423.075, &
SB 423 (2011)

Proposed Adoptions: 291-124-1000, 291-124-1010, 291-124-
1020, 291-124-1030, 291-124-1040, 291-124-1050

Last Date for Comment: 9-16-11, Close of Business

Summary: These rules are necessary to establish the Department of
Corrections’ standards for certifying DOC employees (mental health
specialists) that provide mental health services to inmates as quali-
fied mental health professionals or qualified mental health associates.
Mental health specialists must be certified under these rules to pro-
vide mental health services to inmates in DOC institutions. These
rules implements SB 423 (2011).

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

ecccccccoe

Rule Caption: Controlled Feeding Status for Inmates.
Stat. Auth.: ORS 179.040, 423.020, 423.030, & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030, & 423.075
Proposed Amendments: 291-083-0005 — 291-083-0015
Last Date for Comment: 9-16-11, Close of Business
Summary: These proposed revisions provide further clarification on
the procedure for placing an inmate on controlled feeding status.
Other modifications align the rules with organizational changes with-
in the department.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

Department of Energy

Chapter 330

Rule Caption: Biomass Producer or Collector Tax Credit program
rules.
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Location:

Oregon State Library
250 Winter St. NE
Salem, OR 97301

Date: Time:
8-16-11 9 a.m.

Hearing Officer: Staff

Stat. Auth.: ORS 315.141,315.144 & 469.790

Stats. Implemented: ORS 315.141, 315.144 & 469.790
Proposed Amendments: 330-170-0010, 330-170-0020, 330-170-
0030, 330-170-0040, 330-170-0050, 330-170-0060, 330-170-0070
Last Date for Comment: 8-25-11

Summary: The current biomass producer or collector tax credit rules
implement the process and provide criteria for certifying Biomass
Producer or Collector Tax Credits, and establish the minimum dis-
count value for transferred credits. The Oregon Department of Ener-
gy (ODOE) has identified improvements to these rules that will pro-
vide more clarity to applicants and ensure consistency for the
certification process. The rules will also allow implementation of leg-
islation from the 2011 session that made changes to the tax credit.
This rulemaking will provide more clarity on the type of woody bio-
mass that is eligible for a tax credit, ensure consistency in the way
manure is measured for this tax credit, improve existing rule lan-
guage, allow ODOE to conduct inspections as part of the review
process, lower the application fee, adjust the supplemental infor-
mation required with an application and adjust the minimum discount
value for the transfer of these credits.

Rules Coordinator: Kathy Stuttaford

Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301

Telephone: (503) 373-2127

ecccccccos

Rule Caption: Procedures for consumer-owned utility power
purchases to comply with the greenhouse gas emissions standard.
Date: Time: Location:
8-24-11 9 a.m. 625 Marion St. NE
Salem, OR 97310

Hearing Officer: Jo Morgan
Stat. Auth.: ORS 757.522-757.538 & 469.040
Stats. Implemented: ORS 757.522-757538
Proposed Adoptions: 330-180-0010, 330-180-0020, 330-180-
0030, 330-180-0040, 330-180-0050, 330-180-0060, 330-180-0070,
330-180-0080
Last Date for Comment: 8-26-11
Summary: The purpose of the ODOE rules is to provide procedures
for consumer-owned utilities to implement Oregon’s greenhouse gas
emissions standard of ORS 757.528 AND 757.533 for power pur-
chases. The proposed rules provide guidance for:

* An output-based methodology for calculating greenhouse gases;

* How electricity with no identified generation source will be
addressed; and

* A process for determining how facilities would be designated as
a “low-carbon resource” in the future and be eligible for meeting the
greenhouse gas standards.
Rules Coordinator: Kathy Stuttaford
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 373-2127

Department of Environmental Quality
Chapter 340

Rule Caption: Small and mid-size boiler rule amendments.
Date: Time: Location:
8-18-11 6 p.m. DEQ HQ, Rm. EQC-A
811 SW Sixth Ave.
Portland, OR
Hearing Officer: Carrie Ann Capp
Stat. Auth.: ORS 468, 468A, 468.020, 468A.025, 468A.035,
468A.050,468A.055,468A.070,468A.460—468A.515 & 468A.310
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Stats. Implemented: ORS 468, 468A, 468.020, 468A.025,
468A.035,468A.050,468A.055,468A.070 & 468A.460—468A.515
Proposed Amendments: 340-200-0020, 340-200-0040, 340-210-
0100, 340-210-0110, 340-210-0120, 340-210-0250, 340-212-0140,
340-228-0020, 340-228-0200, 340-228-0210, 340-262-0450, 340-
262-0600

Last Date for Comment: 8-25-11

Summary: Current Heat Smart rules under OAR chapter 340 divi-
sion 262 prohibit uncertified small biomass boilers and other solid
fuel boilers with heat output less than one million British thermal
units per hour from being sold in Oregon. For small-scale and mid-
size commercial, industrial and institutional boilers already subject
to federal National Emission Standards for Hazardous Air Pollutants,
the proposed rule would:

* Provide an exemption from Heat Smart regulations if the owner
or operator obtains construction approval under OAR chapter 340
division 210.

* Require registration of boilers that are either exempt from Heat
Smart certification requirements or that are above the Heat Smart
threshold but below the air quality permitting thresholds. The reg-
istration would include confirmation that the boiler complies with
other existing state and federal air quality regulations.

Creating the proposed exemption from Heat Smart regulations
would allow small-scale commercial, industrial and institutional bio-
mass boilers already subject to federal National Emission Standards
for Hazardous Air Pollutants to be sold in Oregon. The proposed reg-
istration rules would enable DEQ to track compliance for small-scale
and mid-sized commercial, industrial and institutional boilers. Reg-
istration of a boiler does not authorize its operation like an air qual-
ity permit; however, it does provide DEQ with information about the
location and compliance status of boilers that are not required to
obtain permits.

These amendments, if adopted, will be submitted to the U.S. Envi-
ronmental Protection Agency (EPA) as a revision to the Oregon State
Implementation Plan, which implements a number of air pollution
programs of the federal Clean Air Act in Oregon.

Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390

Telephone: (503) 229-6878

ecccccccos

Rule Caption: Underground Storage Tank Soil Matrix Cleanup
Service Provider and Supervisor Licensing Categories — repeal.
Stat. Auth.: ORS 468.020, 465.200-465.320 & 466.706-466.995
Stats. Implemented: ORS 466.750

Proposed Repeals: 340-162-0005, 340-162-0010, 340-162-0020,
340-162-0025, 340-162-0030, 340-162-0035, 340-162-0040, 340-
162-0150

Last Date for Comment: 7-29-11, 5 p.m.

Summary: This proposed rule would repeal the Underground Stor-
age Tank (UST) Soil Matrix Cleanup Service Provider License and
the UST Soil Matrix Supervisor License.

* The UST Soil Matrix Cleanup Service Provider License is for
businesses performing soil matrix cleanup services at regulated tank
sites. The two-year license fee is $600.

* The UST Soil Matrix Cleanup Supervisor License is for indi-
viduals performing soil matrix cleanups. Supervisors must demon-
strate their knowledge of the rules by passing a qualifying exami-
nation given by the International Code Council through a
professional testing company. The examination cost is $70 and the
two-year license fee is $150.

Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390

Telephone: (503) 229-6878
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Department of Fish and Wildlife
Chapter 635

Rule Caption: Adopt new rules for license refunds and exchanges.
Date: Time: Location:
9-1-11 8 a.m. 414 North Prom
Seaside, OR 97138
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 293.445,496.138 & 497
Stats. Implemented: ORS 293 .445
Proposed Amendments: Rules in 635-001
Last Date for Comment: 8-31-11
Summary: Amend rules to provide a consistent method for address-
ing license refunds and exchanges.
Rules Coordinator: Therese Kucera
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
8-23-11 8:30 a.m. 500 Summer St. NE, Rm. 255
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.194, 409.225 & 418.005

Stats. Implemented: ORS 409.194, 409.225 & 418.005
Proposed Amendments: 413-010-0000, 413-010-0010, 413-010-
0030,413-010-0035,413-010-0045,413-010-0055,413-010-0065,
413-010-0068, 413-010-0075

Last Date for Comment: 8-26-11, 5 p.m.

Summary: OAR 413-010-0000,413-010-0010,413-010-0030, 413-
010-0035, 413-010-0045, 413-010-0055, 413-010-0065, 413-010-
0068, and 413-010-0075 about the disclosure of client information
without a court order in child welfare programs are being amended
to update references to program names.

OAR 413-010-0010 defining certain terms used in rules about the
disclosure of client information without a court order in child
welfare programs is also being amended to add definitions related to
program names.

OAR 413-010-0035 is also being amended to clarify its descrip-
tion of prohibited disclosures for child welfare programs.

OAR 413-010-0055 is also being amended to revise its require-
ments about when the Director must submit a written report of the
findings and conclusions of the sensitive review committee to the
President of the Senate and the Speaker of the House of Represen-
tatives.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until April 26,2011 at 5:00
p.m. Written comments may be submitted via e-mail to
Annette. Tesch@state.or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Children, Adults, and
Families Division, 500 Summer Street NE, E-48, Salem, Oregon,
97301. The Department provides the same consideration to written
comment as it does to any oral or written testimony provided at the
public hearing.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE, E-
48, Salem, OR 97301-1066

Telephone: (503) 945-6067
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Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance, med-
ical assistance, or Supplemental Nutrition Assistance Program
clients.

Date: Time: Location:
8-23-11 10 a.m. 500 Summer St. NE, Rm. 137D
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 183.341, 409.050, 411.060, 411.070, 411.116,
411.400, 411.402, 411.404, 411.408, 411.660, 411.706, 411.710,
411.816, 411.892, 412.006, 412.009, 412.014, 412.016, 412.064,
412.049,412.124,414.025,414.231, HB 2049 (2011)

Other Auth.: Food and Nutrition Act of 2008; American Recovery
and Reinvestment Act of 2009; 7 USC 2014; 42 USC 602(a); 42 USC
1315; 42 USC 1396r-5(d)(3); 7 CFR 273.5(11)(iv); 7 CFR
273.9(d)(6)(iii); 45 CFR 400; ORS 291.261

Stats. Implemented: ORS 183.341, 409.010, 409.050, 411.060,
411.070, 411.081, 411.083, 411.085, 411.087, 411.095, 411.116,
411.117, 411,400, 411.402, 411.404, 411.408, 411.620, 411.630,
411.635, 411.640, 411.660, 411.690, 411.704, 411.706, 411.710,
411.816, 411.825, 411.892, 412,001, 412.006, 412.009, 412.014,
412016, 412,017, 412.049, 412.064, 412.069, 412.124, 414.025,
414.231,2009 OL Laws 827, HB 2049 (2011)

Proposed Adoptions: 461-115-0232,461-190-0212

Proposed Amendments: 461-001-0000, 461-025-0310, 461-025-
0371,461-110-0370,461-115-0071,461-115-0140,461-115-0450,
461-120-0510, 461-125-0170, 461-130-0310, 461-135-0070, 461-
135-0570, 461-135-1110, 461-155-0190, 461-155-0610, 461-155-
0660, 461-155-0680,461-160-0420, 461-160-0430,461-160-0620,
461-190-0199, 461-190-0211, 461-195-0521, 461-195-0541, 461-
195-0621

Proposed Repeals: 461-125-0170(T), 461-130-0310(T), 461-135-
0070(T), 461-135-1110(T), 461-160-0620(T), 461-190-0199(T),
461-190-0211(T), 461-190-0212(T), 461-193-1190

Last Date for Comment: 8-26-11

Summary: OAR 461-001-0000 about defined terms used in rules
about public assistance, medical assistance, supplemental nutrition
assistance programs and OAR 461-115-0140 about the authorized
representative or alternate payee in the Supplemental Nutrition Assis-
tance Program are being amended to update and revise references to
administrators and program managers.

OAR 461-025-0310 about hearing requests is being amended to
clarify that a hearing request may be submitted for a claimant by an
authorized representative or an attorney.

OAR 461-025-0371 about orders issued by the Office of Admin-
istrative Hearings (OAH) and the Department in contested cases is
being amended to streamline the process the rule requires for vary-
ing the type of order the Department requests. This rule is also being
amended to add the option of a proposed and final order as described
in OAR 137-003-0645(4), to lengthen and clarify the timeline for
submitting written exceptions to the Department, and to conform to
current practices.

OAR 461-110-0370 about filing groups, 461-155-0190 about
income and payment standards, and 461-160-0430 about income
deductions are being amended to implement the annual increase in
the standards for the SNAP Program. OAR 461-160-0420 is being
amended to reflect the annual change in the Standard Utility
Allowances. Each year Oregon surveys utility companies and the
general public about increases in utility costs. The utility allowances
are derived from these surveys and approved by the Food and Nutri-
tion Service in the SNAP Program State Plan. There are four utility
allowances. The full utility allowance (FUA) is for those households
that have heating and cooling costs. The limited utility allowance
(LUA) is for those households with more than one non-heat-
ing/cooling utility cost. The individual utility allowance (IUA) is for
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those households with a single non-heat cost. The single utility
allowance (TUA) is for those households with only a telephone cost.
These rules are also being amended to clarify when amounts listed
are monthly amounts.

OAR 461-115-0071 related to the General Assistance (GA) and
General Assistance Medical (GAM) Programs (currently not fund-
ed), Oregon Supplemental Income Program Medical (OSIPM, med-
ical assistance for seniors and persons with disabilities) and Quali-
fied Medicare Beneficiary (QMB) programs is being amended to no
longer require that both adults must sign the application for benefits
when married spouses live together. This rule is also being amend-
ed to remove references to the Oregon Supplemental Income Pro-
gram (OSIP, cash assistance to seniors and persons with disabilities).

OAR 461-115-0232 is being adopted to allow the Department to
close cases that do not comply with required interview during month
12 of their 24 month certification. This rule will only affect house-
holds that have been approved for 24 months.

OAR 461-115-0450 is being amended to allow households with
all adult members who are elderly or have disability, and in which
there is no earned income to be certified for 24 months for the Sup-
plemental Nutrition Assistance Program (SNAP), as permitted by
The Food and Nutrition Act of 2008.

OAR 461-120-0510 about age requirements for clients to receive
benefits in various programs is being amended for the Oregon Sup-
plemental Income Program-Aid to the Disabled program (OSIP-AD,
cash assistance for persons with disabilities) to change the age
requirement — from 18 years or older and under the age of 65 — to
under the age of 65. This rule is also being amended to add cross-
references to defined terms.

OAR 461-125-0170 about when deprivation exists based on the
unemployment or underemployment of a primary wage earner in the
Temporary Assistance for Needy Families (TANF) and Medical
Assistance Assumed programs, in response to recent legislation
(House Bill 2049, 2011), is being amended to revise the criteria for
determining deprivation for a primary wage earner separated from
his or her most recent employment. This rule is also being amend-
ed to make permanent temporary rule changes adopted on July 1,
2011.

OAR 461-130-0310 about how the Department assigns clients to
one or more participation classifications in the Post-Temporary Assis-
tance for Needy Families (Post-TANF), Pre-Temporary Assistance
for Needy Families (Pre-TANF), Refugee (REF), Supplemental
Nutrition Assistance Program (SNAP), and Temporary Assistance for
Needy Families (TANF) programs is being amended to expand the
list of which Post-TANF, Pre-TANF, or TANF program clients are
exempt from employment program participation and potential dis-
qualification from program benefits. This rule is also being amend-
ed to make permanent the temporary rule changes adopted on July
1,2011.

OAR 461-135-0070 about the specific eligibility requirements in
the Medical Assistance Assumed (MAA), Medical Assistance to
Families (MAF) and Temporary Assistance for Needy Families
(TANF) programs is being amended in response to recent legislation
(House Bill 2049 (2011)) to revise the definition of “most recent
employment”. This rule also is being amended to restate when a need
group (the individuals whose basic and special needs are used in
determining eligibility and benefit level) is not eligible for TANF pro-
gram benefits due to a caretaker relative in the need group being sep-
arated from his or her most recent employment. This rule is also
being amended to make permanent the temporary rule changes
adopted on July 1,2011.

OAR 461-135-0570 is being amended to allow individuals award-
ed state or federal work-study to be considered eligible students in
the SNAP program when it is found the school they are attending
does not have any work-study jobs available. This rule is also being
amended to allow individuals receiving Unemployment Compensa-
tion through the Employment Department or participating in any of
the following to be considered to meet the student criteria: The Trade

Oregon Bulletin

14

Readjustment Allowance (TRA) program serving displaced workers
under the Trade Act; The Training Unemployment Insurance (TUI)
program; The Self-Employment Assistance (SEA) program; The
Apprenticeship Program (APT); regular UC benefits through the
Employment Department (ED).

OAR 461-135-1110 about when a student enrolled in higher edu-
cation is eligible or ineligible for the Oregon Health Plan — Adults
program (OHP-OPU, which provides coverage for adults who qual-
ify under the 100 percent income standard) is being amended in
response to a recent change in federal guidelines to revise the defi-
nition for the term “meets the requirements for a Pell grant” and
update the school years that apply. This rule also needs to be amend-
ed to make permanent the temporary rule amendment adopted on
July 1,2011.

OAR 461-155-0610 about special needs payments for moving
costs made to certain General Assistance (GA is currently not fund-
ed), Oregon Supplemental Income Program (OSIP, assistance to sen-
iors and people with disabilities) and Oregon Supplemental Income
Program Medical (OSIPM) program clients is being amended to clar-
ify that the client must be the age of 18 or older.

OAR 461-155-0660 about shelter payments made to certain Ore-
gon Supplemental Income Program (OSIP, assistance to seniors and
people with disabilities) and Oregon Supplemental Income Program
Medical (OSIPM) program clients is being amended to clarify that
the client must be the age of 18 or older.

OAR 461-155-0680 about telephone allowance payments made to
certain Oregon Supplemental Income Program Medical (OSIPM,
assistance to seniors and people with disabilities) program clients is
being amended to clarify that the client must be the age of 18 or
older.

OAR 461-160-0620 about the income deductions allowed in and
the calculation of an Oregon Supplemental Income Program Med-
ical (OSIPM) client’s liability when the client is receiving long-term
care or waivered services is being amended to reflect the federal
changes effective July 1,2011 in the amounts used when calculat-
ing the maintenance needs allowance and the dependent income
allowance deducted from the income of an institutionalized spouse.
This rule is also being amended to make permanent a temporary rule
change adopted July 1,2011.

OAR 461-190-0199 about the operation of and the eligibility,
selection, and participation requirements for the Parents as Scholars
(PAS) component of the Job Opportunity and Basic Skills (JOBS)
program, in response to recent legislation (House Bill 2049, 2011),
is being amended to state which clients, effective July 1,2011, may
participate in PAS and how the Department manages applications for
PAS received after June 30, 2011.This rule is also being amended to
make permanent the temporary rule amendment adopted on July 1,
2011.

OAR 461-190-0211 about case plan activities and standards for
support service payments in the JOBS, Post-TANF, Pre-TANF, REF,
SFPSS, TA-DVS, and TANF programs is being amended to set lim-
its to who can participate in a case plan activity, identify available
activities and support services for those activities, describe how the
Department determines employability in order to place participants
into appropriate activities and support services, describe the activi-
ties that qualify for support services and the amount of support serv-
ices available. This rule sets up a more limited JOBS program, con-
sistent with budget constraints, following earlier Department
actions that closed most activities and support services set up under
earlier eligibility criteria. This rule is also being amended to make
permanent the changes adopted by temporary rule on July 1, 2011.

OAR 461-190-0212 is being adopted to indicate which Job Oppor-
tunity and Basic Skills (JOBS) program activities and services ended
June 30,2011. This rule is also being adopted to state that JOBS pro-
gram support service payments received by the client to assist in par-
ticipation in one or more of the identified activities or services ended
June 30,2011. This program reduction affected clients who are par-
ticipating in the JOBS program while receiving Pre-TANF, TANF,
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Post-TANF, Refugee, SFPSS, or TA-DVS program benefits. With-
out this new rule, the Department would fully deplete resources avail-
able for the JOBS program, and be unable to set up a more limited
program consistent with restricted funding. This rule is also being
adopted to make permanent the temporary rule adopted on June 2,
2011 and subsequently amended on June 27, 2011.

OAR 461-193-1190 about refugee project noncooperation is being
repealed. The Refugee Case Service Project (RCSP) has both
Refugee Program (REF) and Temporary Assistance for Need Fam-
ilies (TANF) participants. REF and TANF noncooperation and job
discharge provisions are currently found in OAR Chapter 461 Divi-
sion 130.

OAR 461-195-0521 is being amended to correctly state in the
Temporary Assistance to Needy Families (TANF) program the
Department of Justice (DOJ) retains support. The current rule states
this is done in the Department of Human Services (DHS). The
amendment is needed to correctly state the support is retained by
DOJ for TANF programs. This rule is also being amended to spec-
ify the overpayment calculation when the client was not eligible for
Breast and Cervical Cancer Medical (BCCM), Continuous Eligibil-
ity for OHP-CHP (CEC), Continuous Eligibility for Medicaid
(CEM), Extended Medical Assistance (EXT), Medical Assistance
Assumed (MAA), Medical Assistance to Families (MAF), Oregon
Health Plan (OHP-CHP, OPC, OPP, OPU, OP6), Oregon Supple-
mental Income Program Medical (OSIPM), Qualified Medical Ben-
eficiaries (QMB), Refugee Assistance Medical (REFM) or Medical
Assistance to Children in Substitute or Adoptive Care (SAC) pro-
grams, but during the period in question was eligible for another pro-
gram. The current rule does not specify the medical programs to
which the calculation applies. The amendment is needed to clarify
the calculation applies to the BCCM, CEC, CEM, EXT, MAA, MAF,
OHP (CHP, OPC, OPP, OPU, OP6), OSIPM, QMB, REFM and SAC
programs only.

OAR 461-195-0541 is being amended to conform to federal reg-
ulations at 7 CFR 273.18 which eliminated a sponsor of a non-citi-
zen household member from liability to repay a Supplemental Nutri-
tion Assistance Program (SNAP) overpayment. This amendment is
needed to remove a sponsor of a non-citizen household member from
the list of persons liable for repayment of a SNAP overpayment. The
rule is also being amended to clarify that when the Department deter-
mines there is a client overpayment in the child care program, any
other adult required to be in the filing group is also liable to repay
the overpayment. This amendment is needed to state any other adult
required to be in the filing group is liable for repayment of a client
overpayment in the child care program.

OAR 461-195-0621 is being amended to clarify when an inten-
tional program violation (IPV) is established against a person in the
Temporary Assistance for Domestic Violence Survivors (TA-DVS)
program. The current rule states an IPV is established against a per-
son through a contested case hearing or a waiver of the right to hear-
ing. The amendment is needed to state that an IPV is also established
against a person in the TA-DVS program by a state or federal court.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until August 26,2011 at 5:00
p-m. Written comments may be e-mailed to Annette.Tesch@
state.or.us, faxed to 503-373-7032, or mailed to Annette Tesch, Rules
Coordinator, DHS - Children, Adults, and Families Division, 500
Summer Street NE, E-48, Salem, Oregon, 97301. The Department
provides the same consideration to written comment as it does to any
oral or written testimony provided at the public hearing.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301

Telephone: (503) 945-6067
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Department of Justice
Chapter 137

Rule Caption: Amends Attorney General’s Model Rules of
Procedure for the Office of Administrative Hearings.

Date: Time: Location:

9-6-11 1:30 p.m. Deptartment of Justice
1515 SW 5th, Suite 410
Marquam Rm.
Portland, OR

9-8-11 10 a.m. Deptartment of Justice

1215 State St. NE, Redwood Rm.
Salem, OR
Hearing Officer: Amy Alpaugh
Stat. Auth.: ORS 183.341
Stats. Implemented: ORS 9.320, 183.341, 183.413, 183415,
183.417, 183.425, 183.430, 183.450, 183.452, 183.457, 183.458,
183.460, 183.464, 183.470, 183.482, 183.630, 183.650, 183.675,
183.685, 183.695 & 2009 OL Ch. 866
Proposed Amendments: 137-003-0501, 137-003-0505, 137-003-
0510, 137-003-0520, 137-003-0525, 137-003-0528, 137-003-0530,
137-003-0545, 137-003-0550, 137-003-0555, 137-003-0560, 137-
003-0575, 137-003-0580, 137-003-0600, 137-003-0605, 137-003-
0625, 137-003-0635, 137-003-0640, 137-003-0645, 137-003-0650,
137-003-0655, 137-003-0665, 137-003-0670, 137-003-0672, 137-
003-0690
Proposed Ren. & Amends: 137-003-0570 to 137-003-0566, 137-
003-0570 to 137-003-0567, 137-003-0570 to 137-003-0568, 137-
003-0570 to 137-003-0569
Last Date for Comment: 9-8-11
Summary: General rules for Office of Administrative Hearings,
137-003-0501: (1) Reorganized to be more user-friendly; (2) clari-
fies that the Attorney General must consult with the Chief Admin-
istrative Law Judge before exempting agencies or categories of cases
from the OAH model rules as required by statute; (3) adds “reason-
able reliance on the statement of a party or agency relating to pro-
cedural requirements” to the definition of “good cause” that is appli-
cable to the model rules for the OAH; and (4) clarifies that OAR
471-060-005 (establishing procedures to request a change of ALJ)
applies to contested case hearings conducted by the OAH.

Contested case notice: (1) Adds requirements that notice include:
(a) proposed sanction and; (b) statement that non-corporeal parties
must be represented by Oregon attorney; (2) limits time to amend
notice and establishes criteria to amend during hearing; and, (3)
requires continuance, upon request of party, when agency amends
notice, but exempts implied consent proceedings.

Hearing requests: (1) Specifies that request for hearing serves as
a general denial of the facts alleged in the notice, provides excep-
tions; (2) provides that agencies may not reject hearing requests
because not signed by Oregon attorney where representation
required, but requires attorney ratification within specified time; (3)
requires agencies to accept late hearing requests that are postmarked
within the time specified for timely filing, if specified criteria are met;
(4) changes standard to accept other late hearing requests from
“beyond the reasonable control of the party” to “good cause”; and
(5) clarifies rule regarding hearings on disputes over untimely hear-
ing requests.

Discovery: (1) Divides the current discovery rule, OAR 137-003-
0570, into four separate rules to make it more user-friendly; (2)
requires certain discovery to be provided upon request, provides
exceptions; (3) provides exception from duty to confer before seek-
ing discovery order when the effort would be futile or potentially
harmful; (4) removes redundant language from discovery standard;
(5) eliminates the agency’s authority to immediately review ALJ or
CALJ discovery orders; (6) requires ALJ to grant a continuance
(including in telephone hearings) to allow the agency or party to
respond to evidence that was not disclosed as ordered or requested,
specifies exceptions; and (7) eliminates agency discretion to delegate
their subpoena power to ALJs.
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Immediate review of ALJ decisions: Eliminates authority of
agencies, at the request of a party or on their own motion, to imme-
diately review specified ALJ decisions, such as an order to quash a
subpoena or to apply privileges.

Prehearing Conferences: (1) Allows parties to request addition-
al matters to be considered at prehearing conferences; and (2) allows
ALJ to set timeframes for exchange of witness lists and exhibits at
prehearing conference; specifies that agency may set timeframes by
rule for cases with no prehearing conferences.

Lay Representatives: Requires lay representatives to read and be
familiar with a Code of Conduct for Non-Attorney Representatives
at Administrative Hearings.

Filing and providing documents: (1) Amended to be more user-
friendly; (2) tolls deadline for filing documents for scheduled office
closures, which would include furlough days; and (3) specifies meth-
ods to accomplish filing.

Emergency license suspensions: (1) Specifies time limits for all
phases of the emergency license suspension process, but allows
licensee to waive or agree to an extension of those time limits; and
(2) prohibits consolidation of emergency license suspension hearing
with the underlying licensing proceeding unless agreed to by the
licensee.

Ex parte communications with ALJ: To conform to 2009 statu-
tory amendment, deletes language that exempted from the ex parte
rules communications made to the ALJ by an AAG if the commu-
nication was made in response to a request from the ALJ and the
AAG is not advising the agency about matters at issue in the con-
tested case.

Transmittal of questions to the Agency: (1) Reorganizes rule to
make it more user-friendly; and (2) requires someone with authori-
ty to speak on the question to answer a transmitted question.

Standard for ALJ to postpone or continue a hearing: Changes
standard from “good cause” to “where warranted in the circum-
stances.”

Motions for summary determination: Clarifies that OAH has
authority to accept a stipulation when the parties stipulate that the
case be decided on a record limited to documents.

Default when proposed action does not become final without
a hearing or default: (1) Changes standard for excusing the failure
to appear for hearing from “caused by circumstances beyond the
party’s reasonable control” to “good cause”; and (2) provides a right
to hearing on reasons for party’s failure to appear if in dispute.

Default when order may become final without request for
hearing: (1) Authorizes ALJ to provide a hearing if, before dis-
missing hearing request, the ALJ finds that the party had good cause
for not appearing; and (2) provides a right to hearing if reasons for
failure to appear are in dispute.

Changes to ALJ’s proposed order: (1) Requires agency case pre-
senters — whether agency staff or counsel — to file written exceptions
when suggesting a change to a finding of fact in the ALJ’s proposed
order; and (2) to reflect 2009 statutory amendment, changes standard
for agency to change a finding of fact in a proposed order from “not
supported by a preponderance of the evidence: to “clear and con-
vincing evidence in the record that the finding made by the admin-
istrative law judge was wrong.”

Time for issuing an amended proposed order or final order:
States that an agency normally should issue an amended proposed
order or final order within 90 days of the date that the proposed order
was issued or, if not, give notice to the ALJ and all of the parties of
the date that the agency expects to issue the amended proposed or
final order, provides exceptions.

Requests for stay: Rewritten to more closely align with the lan-
guage of ORS 183.482(3)(a).

Rules Coordinator: Carol Riches

Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301

Telephone: (503) 378-5555
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Rule Caption: Filing administrative support orders and exceptions
to income withholding for support.
Stat. Auth.: ORS 25.287, 25.396, 25427, 180.345, 416422 &
416.455
Stats. Implemented: ORS 25.287, 25.378, 25.396, 108.110,
109.100, 109.103, 416.415, 416422, 416.425, 416.440, 416.470,
419B.400 & 419C.590
Proposed Amendments: 137-055-3200, 137-055-3360, 137-055-
4080
Last Date for Comment: 9-16-11,5 p.m.
Summary: OAR 137-055-3200 and 137-055-3360 are being
amended to clarify processes for filing administrative support orders.

OAR 137-055-4080 is being amended to clarify processes for
exceptions to income withholding for child support.
Rules Coordinator: Vicki Tungate
Address: Department of Justice, Division of Child Support, 494
State. St., Suite 300, Salem, OR 97301
Telephone: (503) 946-6086

Department of Oregon State Police
Chapter 257

Rule Caption: Suspension or revocation of the right to apply or
reapply for a letter of appointment.
Date: Time: Location:
8-16-11 10 a.m. 255 Capitol St. NE,

Conference Rm. B

Salem, OR 97301
Hearing Officer: Lt. James Rentz
Stat. Auth.: ORS 181.440
Stats. Implemented: ORS 181.440
Proposed Amendments: 257-050-0050, 257-050-0155, 257-050-
0157
Last Date for Comment: 8-16-11
Summary: Deletes the undefined term “owner” and inserts the word
“principal” in its place. Defines “principal” to include an owner.
Gives the department continuing jurisdiction over pending suspen-
sion or revocation proceedings by authorizing it to revoke or suspend
the right to apply for a letter of appointment. Gives the department
continuing jurisdiction over pending suspension or revocation pro-
ceedings by authorizing it to revoke or suspend the right to re-apply
for a letter of appointment. The department’s current administrative
rules only allow it to suspend or revoke an existing letter of appoint-
ment of either a “qualified tow business” or any owner or employ-
ee of a “qualified tow business” that commits a violation of law
chargeable as a violation or crime. “Owner” is not defined. Addi-
tionally, the department’s current administrative rules only allows it
to suspend or revoke a tow vehicle, tow equipment, or a “qualified
tow business” that already has a letter of appointment from being on
the department’s non-preference tow program for a violation of law
other than a law chargeable as a violation or a crime. The depart-
ment’s current administrative rules do not allow it suspend or revoke
either the right of a tow business or its principals to apply for a let-
ter of appointment, or the right of a “qualified tow business” or its
principals to re-apply for a letter of appointment once that business’
current letter of appointment expires. Under Oregon law, an admin-
istrative agency loses jurisdiction over a revocation proceeding once
a license expires unless the agency’s statutory authority provides oth-
erwise. On July 14,2010, the department temporarily adopted these
rules because it had administrative proceedings pending that involved
the revocation or suspension of qualified tow businesses from its non-
preference tow program. These rules gave the department continu-
ing jurisdiction in those cases where the letter of appointment for a
tow business, tow truck, “qualified tow business,” or principal or
employee thereof, will expire prior to the department completing its
administrative suspension or revocation action and issuing a final
order. Due to inadvertence by the department, the department’s tem-
porary rules expired on January 10, 2011 without permanent rules
being adopted. These administrative rules are intended to the tem-
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porary rule changes permanent. The rule changes contained in these
permanent rules are made retroactive to January 1, 2009.
Rules Coordinator: Cort Dokken
Address: Department of Oregon State Police, 255 Capitol St. NE,
4th Floor, Salem, OR 97310
Telephone: (503) 934-0228

Landscape Contractors Board

Chapter 808

Rule Caption: Adds fee to convert license status at a time other
than at renewal for $50; increases fee to reinstate a suspended
license to $50.

Date: Time: Location:
8-25-11 10 a.m. 2111 Front St., Suite 2-101
Salem, OR

Hearing Officer: Shelley Hanson
Stat. Auth.: ORS 670.310 & 671.670
Stats. Implemented: ORS 671.650
Proposed Amendments: 808-003-0130
Last Date for Comment: 8-25-11, Close of Hearing
Summary: 808-003-0130 — Adds fee to convert license status at a
time other than at renewal for $50; increases fee to reinstate a
suspended license to $50.
Rules Coordinator: Kim Gladwill-Rowley
Address: Landscape Contractors Board, 2111 Front Street NE, Suite
2-101, Salem, OR 97301
Telephone: (503) 967-6291, ext. 223
Oregon Business Development Department
Chapter 123

Rule Caption: Amend rules related to the Oregon Investment
Advantage.
Stat. Auth.: ORS 285C.075
Stats. Implemented: ORS 285C 495, 285C.500-285C.506,316.778
& 317.391
Proposed Amendments: 123-635-0000, 123-635-0100, 123-635-
0175, 123-635-0200, 123-635-0400
Last Date for Comment: 8-22-11
Summary: Basic housekeeping changes have been made through-
out the division to ensure rule consistency.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Oregon Department of Education

Chapter 581

Rule Caption: Changes term mental retardation to intellectual
disabilities in education rules.

Stat. Auth.: ORS 326.051 & 343.041

Other Auth.: SB 3 (2011)

Stats. Implemented: ORS 343

Proposed Amendments: 581-015-2000, 581-015-2155, 581-015-
2170,581-015-2390, 581-016-0536, 581-016-0740, 581-019-0005,
581-023-0100

Last Date for Comment: 9-1-11,5 p.m.

Summary: Changes term from mental retardation to intellectual
disabilities in education rules.

Rules Coordinator: Diane Roth

Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310

Telephone: (503) 947-5791

Oregon Health Authority
Chapter 943

Rule Caption: Informed Consent Requirements for Health Care
Providers Participating in Electronic Health Information Exchange.
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Date:
8-22-11

Location:

Human Services Bldg.,
Rms. 137 B, C,D

500 Summer St. NE
Salem, OR

Time:
2-3 p.m.

Hearing Officer: Staff

Stat. Auth.: ORS 413.300-413.308 & 413.042

Other Auth.: Health Information Technology for Economic and
Clinical Health (HITECH) Act, Title XIII of Division A and Title [V
of Division B of the American Recovery and Reinvestment Act of
2009 (ARRA), Pub. L. No. 111-5 (Feb. 17,2009)

Stats. Implemented: ORS 413.300-413.308

Proposed Adoptions: 943-015-0000, 943-015-0010, 943-015-
0015

Last Date for Comment: 8-24-11

Summary: These rules ensure that standardized information is pro-
vided to patients about electronic health information exchange (HIE),
and that all providers participating in HIE offer a standardized choice
to provide patients an informed opportunity to decide whether to
participate in HIE.

Rules Coordinator: Suzanne Hoffman

Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301

Telephone: (503) 881-6897

Rule Caption: Establish policy of non-discrimination against
individuals with disabilities.

Stat. Auth.: ORS 413.042

Other Auth.: HB 2009,2009 OL Ch. 595 Sec. 19-25 and Americans
with Disabilities Act of 1990 (ADA) and Section 504 of the Reha-
bilitation Act of 1973

Stats. Implemented: ORS 413.042

Proposed Adoptions: 943-005-0000, 943-005-0005, 943-005-
0010, 943-005-0015, 943-005-0020, 943-005-0025, 943-005-0030
Proposed Repeals: 943-005-0000(T), 943-005-0005(T), 943-005-
0010(T), 943-005-0015(T), 943-005-0020(T), 943-005-0025(T),
943-005-0030(T)

Last Date for Comment: 8-24-11

Summary: These rules establish the Authority policy of non-dis-
crimination on the basis of disability in accordance with the Amer-
icans with Disabilities Act of 1990 (ADA) and Section 504 of the
Rehabilitation Act of 1973. The rules establish Authority policy for
communication and accessibility for clients, client applicants and the
public. The intent and content of the rules is to mirror existing Fed-
eral civil rights laws and to strengthen the Authority practice of these
laws.

Rules Coordinator: Suzanne Hoffman

Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301

Telephone: (503) 881-6897

Rule Caption: Establishment of process for restricting an individ-
ual’s access to Authority premises, employees, and visitors.

Stat. Auth.: ORS 413.042

Other Auth.: HB 2009, 2009 OL Ch. 595 Sec. 19-25

Stats. Implemented: ORS 413.042 & 654.010

Proposed Adoptions: 943-012-0005, 943-012-0010, 943-012-
0015, 943-012-0020, 943-012-0025

Last Date for Comment: 8-24-11

Summary: Allows the Authority to protect Authority employees, vis-
itors, and its premises from threats or acts of violence. Defines pro-
hibited conduct and establishes criteria for restricting an individual’s
access to Authority employees, visitors, and its premises when an
individual has engaged in prohibited conduct.

Rules Coordinator: Suzanne Hoffman

Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301

Telephone: (503) 881-6897
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Rule Caption: Privacy OARs setting forth general procedures gov-
erning the collection, use and disclosure of protected information.
Stat. Auth.: ORS 413.042

Other Auth.: HB 2009, 2009 OL Ch. 595 Sec. 19-25

Stats. Implemented: ORS 179.505, 192.518-192.529, 411.010,
413.032 & 414.065

Proposed Adoptions: 943-014-0000, 943-014-0010, 943-014-
0015, 943-014-0020, 943-014-0030, 943-014-0040, 943-014-0050,
943-014-0060, 943-014-0070

Proposed Repeals: 943-014-0000(T), 943-014-0010,(T) 943-014-
0015(T), 943-014-0020(T), 943-014-0030(T), 943-014-0040(T),
943-014-0050(T), 943-014-0060(T), 943-014-0070(T)

Last Date for Comment: 8-24-11

Summary: These rules govern the collection, use, and disclosure of
protected information by the Authority about individuals and to
explain the rights and specific actions that individuals may take or
request to be taken regarding the uses and disclosures of their pro-
tected information. These rules also set forth Authority requirements
governing the use and disclosure of protected health information for
purposes of HIPAA, 42 USC 1320-d through 1320d-8, Pub L 104-
191, sec. 262 and 264, and the implementing HIPAA privacy rules,
45 CFR parts 160 and 164.

Rules Coordinator: Suzanne Hoffman

Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301

Telephone: (503) 881-6897

ecccccccoe

Rule Caption: Provider Enrollment and Claiming using Medicaid
Management Information System.
Stat. Auth.: ORS 413.042
Other Auth.: HB 2009, 2009 OL Ch. 595 Sec. 19-25
Stats. Implemented: ORS 414.115,414.125,414.135,414.145
Proposed Adoptions: 943-120-0300, 943-120-0310, 943-120-
0320, 943-120-0325, 943-120-0330, 943-120-0340, 943-120-0350,
943-120-0360, 943-120-0370, 943-120-0380, 943-120-0400
Proposed Repeals: 943-120-0300(T), 943-120-0310(T), 943-120-
0320(T), 943-120-0325(T), 943-120-0330(T), 943-120-0340(T),
943-120-0350(T), 943-120-0360(T), 943-120-0370(T), 943-120-
0380(T), 943-120-0400(T)
Last Date for Comment: 8-24-11
Summary: The Authority is adopting Authority-wide provider rules
(OAR 943-120-0300 to 943-120-0380) which govern provider
enrollment and claiming using the Medicaid Management Informa-
tion System (MMIS). The Authority is proposing to ensure that
Oregon Medicaid clients will be able to receive consistent and unin-
terrupted service and that providers are assured their correct and
appropriate reimbursement at times that necessitate exceptions to
normal, on-going communications.

Proposed rules will soon be available on the DHS Website:
http://www.oregon.gov/DHS/admin/dwssrules/index.shtml

For hardcopy requests, call: (503) 945-6302
Rules Coordinator: Suzanne Hoffman
Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301
Telephone: (503) 881-6897

Rule Caption: Audits and Overpayment Recovery for Providers
and Contractors receiving payments from or through the Authority.
Stat. Auth.: ORS 413.042

Other Auth.: HB 2009, 2009 OL Ch. 595 Sec. 19-25 & 42 CFR 455-
456

Stats. Implemented: ORS 413.065

Proposed Adoptions: 943-120-1505

Proposed Repeals: 943-120-1505(T)

Last Date for Comment: 8-24-11

Summary: These rules adopt and incorporate by reference the
Department of Human Services’ Audits and Overpayment Recovery
rule: chapter 407-120-1505. Providers or contractors receiving pay-
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ments from or through the Oregon Health Authority are subject to
audit or other post payment review procedures for all payments appli-
cable to items or services furnished or supplied by the provider or
contractor to or on behalf of the Authority or to its clients.

HB 20009 created the Oregon Health Authority and transferred to
the Authority the Department of Human Services’ Divisions with
respect to health and health care. Effective July 1,2011 the Author-
ity will no longer be able to rely on the Department of Human Ser-
vices’ general rules found in OAR chapter 407. The Authority is
adopting and incorporating by reference the Department’s rule which
provide the Authority with the legal authority to conduct audits and
overpayment recovery with respect to providers or contractors receiv-
ing payments from the Authority.

Rules Coordinator: Suzanne Hoffman
Address: Oregon Health Authority, 500 Summer St. NE, Salem, OR
97301
Telephone: (503) 881-6897
Oregon Health Authority,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Prior authorization; usual and customary definitions
and billing guidelines
Time:
10:30 a.m.

Location:
Human Services Bldg., Rm. 137A
500 Summer St. NE
Salem, OR
Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.025, 409.040, 409.110,413.042, & 414.065
Stats. Implemented: ORS 414.065
Proposed Amendments: 410-121-0000, 410-121-0040, 410-121-
0150
Last Date for Comment: 8-18-11, 5 p.m.
Summary: The Pharmaceutical Services program rules (division
121) govern the Division of Medical Assistance Programs’ (Division)
payments for services provided to certain clients. The Division will
amend as follows:

410-121-0000: Revise definition of usual and customary charges.

410-121-0040: Updated Prior Authorization (PA) requirements for
the Serotonin Norepinephrine Reuptake Inhibitors (SNRI) criteria.

410-121-0150: Revised billing guidelines for usual and custom-
ary costs.
Rules Coordinator: Darlene Nelson
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, E-35, Salem, OR 97301
Telephone: (503) 945-6927

Oregon Health Authority,
Office for Oregon Health Policy and Research

Chapter 409

Rule Caption: Amendments to Health Care Acquired Infection
Reporting and Public Disclosure Rules.
Date: Time: Location:
8-16-11 10 a.m. 1225 Ferry St. SE
Mt. Jefferson Rm. (Basement)
Salem, OR
Hearing Officer: Zarie Haverkate
Stat. Auth.: ORS 442.420 & OL 2007, Ch. 838 § 1-6 & 12
Stats. Implemented: ORS 179.505, 192.410, 192.496, 192.502,
441.015,442.011,442.400,442.405, & OL 2007,Ch. 838 § 1-6 &
12
Proposed Amendments: 409-023-0000, 409-023-0010, 409-023-
0012, 409-023-0015
Last Date for Comment: 8-18-11, 5 p.m.
Summary: The Oregon Health Authority, Office for Oregon Health
Policy and Research is implementing amendments to the health care
acquired infection (HAI) reporting. The rules implement the health
care acquired infection (HAI) reporting, public disclosure, and other
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applicable mandates of ORS 442.420 and Ch. 838 § 1-6 and 12,
which was enacted by the 74th Legislative Assembly. These proposed
rules are intended to fulfill the mandates by prescribing the HAIs that
are reported, how they are reported, the health care facilities that
report them, and how they are publicly disclosed.

Rules Coordinator: Zarie Haverkate

Address: Oregon Health Authority, Office for Oregon Health
Policy and Research, 1225 Ferry St. SE, Salem, OR 97301
Telephone: (503) 373-1574

Oregon Health Licensing Agency,
Board of Direct Entry Midwifery
Chapter 332

Rule Caption: Amend requirements related to third-degree lacera-
tions, peer review, breech births, post-date protocols and increase
fees.

Stat. Auth.: ORS 676.606, 676.607 & 687.485

Stats. Implemented: ORS 676.615, 687.420, 687.425, 687.435,
687.480, 687.485 & 687.493

Proposed Amendments: 332-015-0000, 332-015-0070, 332-020-
0000, 332-020-0017, 332-020-0020, 332-025-0020, 332-025-0021,
332-025-0022

Proposed Renumberings: 332-025-0050 to 332-026-0020, 332-
025-0060 to 332-026-0030

Proposed Ren. & Amends: 332-025-0030 to 332-026-0000, 332-
025-0040 to 332-026-0010, 332-025-0070 to 332-025-0110, 332-
025-0080 to 332-025-0120, 332-025-0100 to 332-025-0130

Last Date for Comment: 8-28-11

Summary: Rule changes are necessary to allow for general amend-
ments to align with current industry, agency and statewide rule-
making standards and principles, as well as changes to administra-
tive rule references.

Amend administrative rules to prohibit licensed direct entry mid-
wives (LDMs) from repairing third-and-fourth degree lacerations.
Currently the practice of repairing third-and-fourth degree lacerations
is not universally taught during initial education and training for a
LDM.

Amend reporting requirements to reflect correct statutory author-
ity. The agency and board will collect data as part of renewal require-
ments under ORS 687.425.

Increase cost for initial licensure and renewal as well as repeal the
$500 discount for initial licensure applicants, due to high legal costs
directly charged to the board.

Amend general practice standards to address LDMs who do not
attend any births during the renewal period from having to report peer
review as part of renewal requirements.

Amend intrapartum absolute risk criteria to clarify the type of
breech birth that is restricted and requires the transport and transfer
of the client by the LDM.

Amend mother and baby practice standards to provide options and
clearer fetal surveillance requirements related to post-date protocol
including auscultated acceleration testing when certain criteria are
met. Requires documentation in the clients record if the mother
denies testing or if the LDM is denied access to fetal surveillance
testing.

Amend approved legend drugs for maternal use to add more forms
of procaine HCI, including Novocaine and benzocaine.

Rules Coordinator: Samantha Patnode

Address: Oregon Health Licensing Agency, Board of Direct Entry
Midwifery, 700 Summer St. NE, Salem, OR 97301-1287
Telephone: (503) 373-1917

Oregon Liquor Control Commission
Chapter 845

Rule Caption: Amendments expanding age verification equipment
operating standards and removing every point of sale location
requirement.
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Date:
8-23-11

Location:

9079 SE McLoughlin Blvd.
Portland, OR 97222

Hearing Officer: Jennifer Huntsman

Stat. Auth.: ORS 471, 471.030,471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 471.342

Proposed Amendments: 845-009-0140

Last Date for Comment: 9-6-11,5 p.m.

Summary: This rule describes the Commission’s standards and
requirements for licensees who choose to purchase age verification
equipment (AVE) to offset (or in lieu of) a civil penalty in the case
of sale of alcohol to a minor, or failure to properly verify the age of
a minor purchaser. In the new section (2), staff recommends amend-
ing this rule to expand the requirements that AVE must fulfill in order
to meet the Commission’s minimum operating standards. Addition-
al equipment requirements would include being able to produce at
least 7 days of transaction records (whether stored in memory or via
hard copy printout), the ability to process ID from all U.S. states, and
the capacity for equipment updates or upgrades. Staff also recom-
mends replacing the current section (5) with the new section (6) in
order to reflect more flexibility in the timeline requirements for elect-
ing and implementing the AVE credit option. Staff further recom-
mends deletion of the current section (6) and its replacement with the
new section (7). Because some acceptable AVE can be portable,
rather than proscribing the number of pieces of age verification that
a licensee must purchase and where they must be located, the licens-
ee would be responsible for ensuring that all sellers have access to
and use AVE when selling alcohol.

Rules Coordinator: Jennifer Huntsman

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

ecccccccos

Time:
10 a.m.

Rule Caption: Amendment removing “knowingly” standard from
allowing a visibly intoxicated person to consume alcoholic bever-

ages.
Date: Time: Location:
8-25-11 10 a.m. 9079 SE McLoughlin Blvd.

Portland, OR 97222
Hearing Officer: Jennifer Huntsman
Stat. Auth.: ORS 471,471.030,471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 471.030, 471.040, 471.175, 471.178,
471.200,471.315(1)(a)(H), 471.405(1),471.408,471.412,471.675
& 471.730
Proposed Amendments: 845-006-0345
Last Date for Comment: 9-8-11, 5 p.m.
Summary: This rule describes a variety of acts which both licensees
(including their employees or agents) and service permittees are pro-
hibited from engaging in. Currently, section (9) specifies that no
licensee or permittee will “knowingly” allow a visibly intoxicated
person (VIP) to drink alcoholic beverages, but that if they make a
“good faith effort” to remove the alcohol they will not be in viola-
tion of allowing a VIP to consume. This rule section also defines
what “good faith effort” means. The 2011 legislature has passed
House Bill (HB) 2361, effective January 1,2012. HB 2361 amends
ORS 471.315 and ORS 471412, removing the “knowingly” standard
from the violation of allowing a VIP to consume. Amending OAR
845-006-0345, section (9), will bring our rule into compliance with
this new statutory language.
Rules Coordinator: Jennifer Huntsman
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004

ecccccccos

Rule Caption: Amend rule to allow suppliers to exchange adulter-
ated alcohol products.
Date: Time:
8-30-11 10 a.m.

Location:
9079 SE McLoughlin Blvd.
Portland, Oregon 97222
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Hearing Officer: Jennifer Huntsman

Stat. Auth.: ORS 471,471.030,471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 471.398(5) & 471.446(2)

Proposed Amendments: 845-013-0070

Last Date for Comment: 9-13-11,5 p.m.

Summary: Certain alcohol energy drinks were determined to be
adulterated products by the U.S. Food and Drug Administration
(FDA) on November 17,2010. Based on the warnings issued to the
manufacturers of these alcohol products by the FDA, as well as the
Federal Trade Commission (FTC) and the Alcohol and Tobacco Tax
and Trade Bureau (TTB), the Commission found that these products
contain an adulterated ingredient. While these specific products no
longer pose a threat, there may be other adulterated alcohol products
in the future that find their way into the consumer market. Current
Oregon rules do not allow wholesalers and manufacturers to
exchange products containing adulterated ingredients that were pre-
viously delivered to retailers for other equivalent products. This
means that a substantial amount of these adulterated products would
remain in the state where they might be available to the public rather
than being safely returned to the wholesalers or manufacturers. The
proposed amendments would allow wholesalers to exchange
products containing adulterated ingredients for comparable saleable
products and this is necessary to ensure that all of the adulterated
products are promptly removed from retail premises in the state,
thereby significantly reducing the risk that the products will be sold
or otherwise made available to be consumed.

Rules Coordinator: Jennifer Huntsman

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

Oregon Medical Board
Chapter 847

Rule Caption: Fee changes as approved.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.265

Proposed Amendments: 847-005-0005

Last Date for Comment: 8-21-11

Summary: The fee amendments were approved as part of the budg-
et proposal(s) that were presented to the Oregon Legislature.

The proposed rule change amends fees for physicians, podiatric
physicians, physician assistants, and acupuncturists when licenses are
renewed each biennium. Licensees with Active, Inactive, Locum
Tenens, Teleradiology, and Telemedicine, and Military/Public
Health statuses are included in the fee amendments.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW Ist Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

ecccccccoe

Rule Caption: Fines on use of non legal practice name; house-
keeping language changes.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.265

Proposed Amendments: 847-008-0065

Last Date for Comment: 8-21-11

Summary: The proposed rule clarifies licensees practice under their
legal name, imposes a fine if the rule is violated. Additional language
was added that further disciplinary action may be taken by the Board
for violations. The rule also addresses some housekeeping language
changes.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713
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Rule Caption: Notify patients and Board if leaving active status,
imposes fine for violation.

Stat. Auth.: ORS 677.265 & 192.521

Stats. Implemented: ORS 677.265 & 192.521

Proposed Amendments: 847-012-0000

Last Date for Comment: 8-21-11

Summary: The proposed rule amendment adds language requiring
licensees leaving active practice to notify patients and the Board of
their status and method to obtain patient records; clarifies fine
amount and possible disciplinary action by the Board. Housekeep-
ing changes in language and grammar.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW Ist Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

ecccccccoe

Rule Caption: Correct fine for failure to register as a dispensing
physician or podiatric physician; housekeeping language changes.
Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.010 & 677.089

Proposed Amendments: 847-015-0025

Last Date for Comment: 8-21-11

Summary: The proposed rule amendment reflects the correct fine
for failure to register as a dispensing physician or podiatric physician
and contains housekeeping in general language and grammar.
Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

ecccccccos

Rule Caption: Clarifies that office based invasive procedures
include cosmetic procedures.

Stat. Auth.: ORS 677.265 & 679.255

Stats. Implemented: ORS 677.085, 677.097, 677.265, 677.060 &
677.255

Proposed Amendments: 847-017-0000, 847-017-0005, 847-017-
0010, 847-017-0015, 847-017-0020, 847-017-0025, 847-017-0030,
847-017-0035, 847-017-0040

Last Date for Comment: 8-21-11

Summary: The proposed rule amendment clarifies that office based
invasive procedures include cosmetic procedures.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

ecccccccoe

Rule Caption: New Osteopathic school opening in Oregon and
clarifies the standards for re-entry to practice.

Stat. Auth.: ORS 677.175 & 677.265

Stats. Implemented: ORS 677.010, 677.175, 677.265

Proposed Amendments: 847-020-0183

Last Date for Comment: 8-21-11

Summary: The proposed rule adds language to include the new
Osteopathic school which is opening in Oregon and clarifies the
standards for re-entry to practice.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW Ist Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

Rule Caption: Language in the administration of medication, on-
scene assist and minor housekeeping language changes.

Stat. Auth.: ORS 682.245

Stats. Implemented: ORS 682.245

Proposed Amendments: 847-035-0030

Last Date for Comment: 8-21-11
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Summary: The proposed rule amendment clarifies language in the
administration of medication; adds language for EMT Basics to assist
Advanced EMT, EMT Intermediate, and EMT-Paramedic on scene,
and includes other minor housekeeping changes in language.
Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

Rule Caption: Re-entry to practice; includes housekeeping in
general language and grammar.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.512

Proposed Amendments: 847-050-0043

Last Date for Comment: 8-21-11

Summary: Establishes requirements for physician assistants re-entry
to practice after ceasing practice for more than one year, and includes
housekeeping in language and grammar.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

Rule Caption: Requirements for re-entry to practice and includes
housekeeping changes in language and grammar.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.175 & 677.759

Proposed Amendments: 847-070-0045

Last Date for Comment: 8-21-11

Summary: The proposed rule amendment clarifies requirements on
re-entry to practice for acupuncturists, if they have ceased practice
for a period of 24 or more consecutive months immediately preced-
ing the application for licensure or reactivation. The rule also
includes general housekeeping changes in language and grammar.

Rules Coordinator: Malar Ratnathicam

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2713

ecccccccos

Rule Caption: Requirements for re-entry to practice; includes
housekeeping in language and grammar.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.825 & 677.830
Proposed Amendments: 847-080-0018
Last Date for Comment: 8-21-11
Summary: The proposed rule amendment clarifies requirements on
re-entry to practice for podiatric physicians, by meeting requirements
stated in the rule, such as obtaining Continuing Medical Education,
(CME) preceding an application for licensure or reactivation. The
rule also addresses some housekeeping language changes.
Rules Coordinator: Malar Ratnathicam
Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201
Telephone: (971) 673-2713
Oregon State Lottery
Chapter 177

Rule Caption: Announcement of Draw game result; Purchase of
Keno ticket for future drawings.
Date: Time:

8-16-11 2-2:30 p.m.

Location:

Oregon Lottery

500 Airport Rd. SE
Salem, OR
Hearing Officer: Mark Hohlt

Stat. Auth.: ORS 461

Other Auth.: OR Const. Art. XV, Sec. 4(4)

Stats. Implemented: ORS 461.300 & 461.200
Proposed Adoptions: 177-070-0016, 177-099-0015
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Proposed Amendments: 177-099-0000, 177-099-0020, 177-099-
0030
Last Date for Comment: 8-16-11,2:30 p.m.
Summary: The Oregon State Lottery has initiated permanent rule-
making to adopt and amend the above referenced administrative rules
to specify the conditions for publicizing Draw game results, and to
authorize an option for the Keno game which allows the purchase of
a ticket for a future drawing and future consecutive drawings.
Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417

Oregon University System,

Portland State University

Chapter 577

Rule Caption: Schedule of Fines and Fees for General Services and
Other Charges.
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 352.360
Proposed Amendments: 577-060-0020
Last Date for Comment: 8-31-11
Summary: Portland State University hereby adopts by reference a
list of fees and other charges for fiscal year 2011-2012. The list of
fees and other charges is available at Portland State University’s
Office of Finance and Administration, Market Center Building, 1600
SW Fourth Ave., Suite 515, Portland, OR 97207 and online at
www.pdx.edu/fadm/rulemaking-portland-state and is hereby incor-
porated by reference in the rule.
Rules Coordinator: Diane Kirk
Address: Oregon University System, Portland State University, PO
Box 751, Portland, OR 97207
Telephone: (503) 725-2640
Oregon Watershed Enhancement Board
Chapter 695

Rule Caption: Immediate rule updates necessary to implement SB
342 and administer ongoing grant programs.
Date: Time: Location:
8-22-11 10 a.m. State Lands Board Rm.
775 Summer St. NE, Suite 360
Salem, OR
Hearing Officer: Staff
Stat. Auth.: ORS 541.396
Stats. Implemented: ORS 541.351-541.401 & SB 342 (2011)
Proposed Amendments: 695-010-0030, 695-010-0060, 695-015-
0030, 695-030-0060, 695-035-0010, 695-035-0050, 695-035-0060
Last Date for Comment: 8-22-11, 5 p.m.
Summary: OWEB is proposing limited rule amendments to make
immediate updates necessary to ensure a smooth transition for ongo-
ing programs for the 2011-2013 biennium. OWEB is proposing
amendments to seven rules to address statutory changes from
Senate Bill 342 (SB 342), the implementing legislation for Ballot
Measure 76, which was passed by voters in November 2010. OWEB
is proposing to update rule references to the grant fund (five rules)
resulting from the statutory creation of the Watershed Conservation
Grant Fund. OWERB is also proposing to amend two Small Grant Pro-
gram rules containing a statutory reference that was deleted by SB
342, and to update a Restoration Grant Program rule containing statu-
tory language that was amended by SB 342. Public comment on the
proposed amendments will be accepted from August 1,2011 through
5:00 p.m. on Monday, August 22, 2011. The proposed amendments
will be available online by August 1, 2011, at www.oregon.gov/
OWEB/admin_rules_statutes.shtml
Rules Coordinator: Melissa Leoni
Address: Oregon Watershed Enhancement Board, 775 Summer St.
NE, Suite 360, Salem, OR 97301
Telephone: (503) 986-0179
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Oregon Youth Authority
Chapter 416

Rule Caption: Agency certification of employees to provide
mental health services to offenders in OYA facilities.
Date: Time: Location:
8-23-11 1:30 p.m. Oregon Youth Authority
Owyhee Conference Rm.
530 Center St. NE, Suite. 200
Salem, OR
Hearing Officer: Winifred Skinner
Stat. Auth.: ORS 420A.010 420A.025 & SB 423 (2011)
Stats. Implemented: SB 423 (2011)
Proposed Adoptions: 416-070-0010, 416-070-0020, 416-070-
0030, 416-070-0040, 416-070-0050, 416-070-0060
Last Date for Comment: 9-6-11, 5 p.m.
Summary: These rules establish the Oregon Youth Authority’s
(OYA) standards for certifying OYA mental health treatment employ-
ees as Treatment Services Supervisors or Qualified Mental Health
Professionals (QMHP). Mental health treatment employees must be
certified under these rules to provide mental health services to
offenders in OYA facilities. These rules allow OYA to comply with
SB 423 (2011).
Rules Coordinator: Winifred Skinner
Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765
Telephone: (503) 373-7570

ecccccccos

Rule Caption: Repealing OYA rules about HIV testing already
established by law and Oregon Health Authority rules.

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420A.025

Proposed Repeals: 416-600-0000, 416-600-0010, 416-600-0020,
416-600-0030, 416-600-0040, 416-600-0050

Last Date for Comment: 9-6-11, 5 p.m.

Summary: These agency rules regarding offender HIV testing are
being repealed as they simply reiterate Oregon laws and Oregon
Health Authority rules regarding HIV testing. Agency policy and pro-
cedure direct agency staff on how to comply with Oregon law and
Oregon Health Authority rules regarding HIV testing.

Rules Coordinator: Winifred Skinner

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 373-7570

ecccccccoe

Rule Caption: Repealing outdated OYA rules regarding juvenile
sex offender treatment and assessment.

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420A.025

Proposed Repeals: 416-460-0000, 416-460-0010, 416-460-0020,
416-460-0030, 416-460-0040

Last Date for Comment: 9-6-11,5 p.m.

Summary: These agency rules regarding juvenile sex offender treat-
ment and assessment are being repealed as they are very outdated and
unnecessary. OYA treatment and assessment modalities follow cur-
rent best practices for juvenile sex offenders as reflected in agency
treatment curriculum and policy.

Rules Coordinator: Winifred Skinner

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 373-7570

Rule Caption: Offender Welfare Accounts to benefit OYA facility
offenders by enhancing offender activities and programs.

Stat. Auth.: ORS 420A.025, 420A.030,420A.014 & 420A.100
Stats. Implemented: ORS 420A.030,420A.014 & 420A.100
Proposed Adoptions: 416-260-0015

Proposed Amendments: 416-260-0010

Last Date for Comment: 9-6-11,5 p.m.
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Summary: These rules establish an Offender Welfare Account for
each OYA close custody facility to provide funds that benefit the
close custody offender population and enhance offender activities
and programs.

Rules Coordinator: Winifred Skinner

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 373-7570

ecccccccoe

Rule Caption: OYA adopts standards set by the ICJ for interstate
transfer of offender supervision and services.

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 417.010-417.080

Proposed Adoptions: 416-115-0025

Proposed Amendments: 416-115-0010, 416-115-0020, 416-115-
0030

Proposed Repeals: 416-115-0000, 416-115-0040, 416-115-0050,
416-115-0060, 416-115-0070, 416-115-0080, 416-115-0090, 416-
115-0100, 416-115-0110, 416-115-0120, 416-115-0130, 416-115-
0140,416-115-0150,416-115-0160,416-115-0170,416-115-0180,
416-115-0190, 416-115-0200, 416-115-0210, 416-115-0220, 416-
115-0230, 416-115-0240, 416-115-0250, 416-115-0260, 416-115-
0270, 416-115-0280

Last Date for Comment: 9-6-11,5 p.m.

Summary: The Oregon Youth Authority adopts by reference stan-
dards for the interstate transfer of youth offender supervision and
services set in the official Interstate Compact for Juveniles (ICJ)
rules, published annually by the Interstate Commission for Juveniles,
as updated to reflect all amendments to the rules. OYA is repealing
rules that were adopted prior to those set in the official ICJ rules.
Rules Coordinator: Winifred Skinner

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 373-7570

ecccccccoe

Rule Caption: Amendments to OYA’s rules on OYA facility
entrance and visits with OYA facility offenders.
Stat. Auth.: ORS 420A.025 & 420A.100
Stats. Implemented: ORS 420.011,420A.010,420A.125,162.135,
162.185 & 419C 478
Proposed Amendments: 416-420-0010, 416-420-0030
Last Date for Comment: 9-6-11, 5 p.m.
Summary: OYA proposes amendments to its facility visiting rules.
OYA may subject persons who request entrance to an OYA facility
to an electronic criminal records check as part of a safety and
security assessment. OYA may deny visitation with an offender if the
visiting requestor is on supervision in the community by any super-
vising authority or the requestor has an active warrant. A visitation
denial appeal process is delineated.
Rules Coordinator: Winifred Skinner
Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765
Telephone: (503) 373-7570

Psychiatric Security Review Board

Chapter 859

Rule Caption: Establishes Exception for Petition Requirements for
Persons Who Previously Received Judicial Relief for the Civil
Commitment Firearm Bar.
Date: Time:
9-22-11 10 a.m.

Location:

620 SW 5th Ave., Suite 907
Portland, OR 97204
Hearing Officer: Juliet Follansbee

Stat. Auth.: 2009 OL Ch. 826 (HB 2853)

Stats. Implemented: 2009 OL Ch. 826 (HB 2853)
Proposed Amendments: 859-300-0050

Last Date for Comment: 9-22-11
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Summary: Oregon Laws 2009, Ch. 826 requires the PSRB to
administer a hearings process for persons who are disqualified from
transporting, shipping, possessing, or receiving a firearm under
federal and certain state laws. Prior to the passage of this legislation,
persons previously civilly committed could seek judicial relief to
have their state firearms privilege restored. However, this judicial
relief never restored their federal firearm privileges. On August 3,
2009, the Bureau of Alcohol, Tobacco, Firearms and Explosives
(ATF) certified Oregon’s PSRB Gun Relief Program as having
authority to restore a person’s federal firearm privilege. The purpose
of this administrative rule is to streamline the petition process for
those individuals who have previously been granted State relief who
now seek to have their federal mental health prohibitor lifted.
Rules Coordinator: Juliet Follansbee

Address: Psychiatric Security Review Board, 620 SW 5th Ave.,
Suite 907, Portland, OR 97204

Telephone: (503) 229-5596

Public Utility Commission
Chapter 860

Rule Caption: In the Matter of a Rulemaking Regarding

Greenhouse Gas Emissions Requirements.

Date: Time: Location:

9-16-11 9:30 a.m. 550 Capitol St. NE, 1st Floor
Salem, OR 97301

Hearing Officer: Allan J. Arlow

Stat. Auth.: ORS 756.040, 757.538 & 2009 OL Ch. 751 Sec. 9

Stats. Implemented: ORS 756.040, 757.538 & 2009 OL Ch. 751

Sec.9

Proposed Adoptions: 860-085-0005, 860-085-0010, 860-085-

0020, 860-085-0030, 860-085-0040, 860-085-0050

Last Date for Comment: 9-22-11,5 p.m.

Summary: These proposed rules implement ORS 757.522 through

757.538 (sections 1 through 6 of SB 101 from the 2009 legislative

session) regarding the greenhouse gas emissions standard applica-

ble to electric companies and electricity service suppliers.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 556 on comments and
file them by e-mail to the Commission’s Filing Center at
PUC FilingCenter@state.or.us and also send a signed hard copy to
the Filing Center at PO Box 2148, Salem, Oregon 97308-2418. For
more information about the Commission’s Filing Center, please see
http://apps.puc.state.or.us/edockets/center.htm. Interested persons
may review all filings online at http://apps.puc.state.or.us/edockets/
docket.asp?DocketID=16922

Participants wishing to monitor the hearing by telephone (listen
only) must contact Diane Davis at diane.davis@state.or.us or (503)
378-4372 by close of business September 13,2011, to request a dial
-in number. To present oral comment at the hearing, participants must
attend in person.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308

Telephone: (503) 378-4372

ecccccccos

Rule Caption: In the Matter of Revisions to the Solar Photovoltaic
Pilot Program Rules.
Date: Time:
8-25-11 9:30 a.m.

Location:

550 Capitol St. NE, 1st Floor
Salem, OR 97301

Hearing Officer: Sarah K. Wallace

Stat. Auth.: ORS 757.360-757.380

Stats. Implemented: ORS 757.360-757.380

Proposed Amendments: 860-084-0010 — 860-084-0450
Last Date for Comment: 9-12-11, 5 p.m.
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Summary: ORS 757.365 (2009), as amended by HB 3690 (2010),
requires the PUC to establish pilot programs to demonstrate the use
and effectiveness of volumetric incentive rates (VIRs) for electrici-
ty delivered by solar photovoltaic energy (SPV) systems (SPV Pilot
Programs). When the PUC established the SPV Pilot Programs in
2010, the PUC divided potential participants into three categories —
small-scale, medium-scale, and large-scale—using SPV system size
to differentiate between the categories. The PUC established that
small- and medium-scale systems are eligible to participate in the
SPV Pilot Programs’ “net metering option” and that large-scale sys-
tems are eligible to participate in the “competitive bid” option. The
PUC also established that small- and medium-scale participants
reserve capacity in the SPV Pilot Programs on a first-come, first-
served basis. See Order No. 10-198.

In 2011, the PUC ordered the implementation of a lottery-based
capacity reservation system for small-scale and medium-scale SPV
systems participating in the net metering option. The PUC Staff were
directed to convene workshops to identify all the rule changes or
“Commission direction” needed to implement a lottery system in
time for the October 1 enrollment period. See Order No. 11-089. The
PUC also determined that some of the medium-scale participants
should participate in the SPV Pilot Programs’ competitive bid option,
and that utilities should allocate 50 percent of the capacity for medi-
um- scale systems by competitive bidding. The rules currently
require that medium-scale systems participate in the net metering
option, so a rule change is required to adopt a method to split the
medium-scale capacity between net-metering and competitive bid
options.

In addition to implementing changes to the SPV Pilot Programs
previously ordered by the PUC, the proposed rules are needed to
clarify other issues, such as estimating capacity of SPV systems for
new construction.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 558 on comments, file
them by e-mail to the Commission’s Filing Center at
PUC FilingCenter@state.or.us, and send a signed hard copy to the
Filing Center at PO Box 2148, Salem, Oregon 97308-2418. For more
information about the Commission’s Filing Center, please see
http://apps.puc.state.or.us/edockets/center.htm. Interested persons
may review all filings online at http://apps.puc.state.or.us/edockets/
docket.asp?DocketID=16925

Participants wanting to monitor the hearing by telephone (listen
only) must contact Diane Davis at diane.davis@state.or.us or (503)
378-4372 by close of business August 23,2011, to request a dial -
in number. To present oral comment at the hearing, participants must
attend in person.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308

Telephone: (503) 378-4372

ecccccccoe

Rule Caption: In the Matter of Revisions to the Residential Service

Protection Fund Administrative Rules.

Date: Time: Location:

8-31-11 9:30 a.m. 550 Capitol St. NE, 2nd Floor
Salem, OR 97301

Hearing Officer: Shani Pines

Stat. Auth.: ORS 183, 756, 759 & Ch. 290 OL 1987

Stats. Implemented: ORS 756.040, 759.036 & Ch. 290 OL 1987

Proposed Amendments: 860-033-0005, 860-033-0006, 860-033-

0007, 860-033-0008, 860-033-0009, 860-033-0030, 860-033-0045,

860-033-0505, 860-033-0506, 860-033-0530, 860-033-0537, 860-

033-0545

Proposed Repeals: 860-033-0510

Last Date for Comment: 9-7-11, 5 p.m.
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Summary: These proposed rule changes are needed to track and
facilitate the remittance process in the newly developed Residential
Service Protection Fund (RSPF) online system, which will allow
telecommunications providers to complete and submit their RSPF
Remittance Report and surcharges online. In addition, it allows eli-
gible telecommunications providers to file Oregon Telephone Assis-
tance Program (OTAP) Reimbursement Reports online. This rule-
making addresses the potential problems of RSPF financial
overcompensation to a telecommunications provider or refunds that
may have a material impact on the fund. Overcompensation and
refunds may occur because of errors and revisions to previously filed
reports.

The rules are revised to comport with the recent enactment of Sen-
ate Bill (SB) 143 and 144. SB 143 removed the 135 percent federal
poverty level restriction to allow Medicaid beneficiaries who reside
in a long-term or residential care facility to reap the benefits of the
OTAP, regardless of their income. SB 144 allows a person with a
hearing loss or speech impairment to receive adaptive telephone
equipment, not just those who have a severe or greater degree of hear-
ing or speech disability. SB 144 also allows a nurse practitioner and
rehabilitation counselor for the blind to certify a person as having a
disability (within the scope of their profession) and needing adap-
tive equipment in order to communicate on the telephone.

To align with other Commission rules pertaining to fee collections,
this rulemaking specifies that a person is responsible for and must
pay all costs incurred by the Commission to collect a past-due invoice
or surcharge amount. This rulemaking reflects current RSPF report-
ing practices for telecommunications providers and addresses house-
keeping, organizational and other clarifying improvements.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 557 on comments, file
them by e-mail to the Commission’s Filing Center at
PUC FilingCenter@state.or.us, and send a signed hard copy to the
Filing Center at PO Box 2148, Salem, Oregon 97308-2418. For more
information about the Commission's Filing Center, please see
http://apps.puc.state.or.us/edockets/center.htm. Interested persons
may review all filings on-line at http://apps.puc.state.or.us/edockets/
docket.asp?Docket]D=16924

Participants wanting to monitor the hearing by telephone (listen
only) must contact Diane Davis at diane.davis@state.or.us or (503)
378-4372 by close of business August 26, 2011, to request a dial -
in number. To present oral comment at the hearing, participants must
attend in person.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308

Telephone: (503) 378-4372

ecccccccoe

Rule Caption: In the Matter of a Rulemaking to Update Waiver

Provisions in the Commission’s Administrative Rules.

Date: Time: Location:

8-19-11 9:30 a.m. 550 Capitol St. NE, 2nd Floor
Salem, OR 97301

Hearing Officer: Michael Grant

Stat. Auth.: ORS Ch. 183, 756,757,759, Ch. 290, OL 1987 & ORS

469A.065

Stats. Implemented: ORS 469A.065, 756.040, 756.060, 757.005,

757.015, 757.035, 757.039, 757.061, 757.110, 757.250, 757.270,

757.300, 757.360-757.380, 757.490, 757.495, 757.600-757.667,

758.505-758.555, 759.005, 759.020, 759.036, 759.040, 759.045,

759.050, 759.220, 759.225, 759.240, 759.385, 759.390, 759.450,

759.500-759.595, 759.650, 759.690, & Ch. 290, OL 1987

Proposed Adoptions: 860-016-0005, 860-032-0000

Proposed Amendments: 860-021-0005, 860-022-0000, 860-022-

0045, 860-023-0000, 860-023-0054, 860-023-0055, 860 024-0000,

860-024-0012, 860-025-0000, 860-026-0000, 860-027-0000, 860-
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027-0043, 860-027-0044, 860-028-0000, 860-029-0005, 860-029-
0050, 860-030-0000, 860-031-0040, 860-032-0007, 860-032-0012,
860-033-0001, 860-034-0010, 860-034-0050, 860-034-0260, 860-
034-0340, 860-034-0390, 860-036-0001, 860-036-0110, 860-036-
0235, 860-036-0738, 860-036-0750, 860-037-0001, 860-037-0235,
860-037-0545, 860-037-0560, 860-038-0001, 860-039-0005, 860-
082-0010, 860-083-0005, 860-084-0000

Last Date for Comment: 8-25-11,5 p.m.

Summary: These proposed rule changes will provide consistent
waiver provision in all divisions of the Commission’s administrative
rules to allow the Commission the discretion necessary to more effi-
ciently regulate utilities under conditions of rapidly changing envi-
ronments and technologies and under extenuating circumstances.
Recently, the need for consistent waiver provisions was highlighted
in a case before the Commission wherein parties filed a stipulation
requiring waiver of certain Commission rules, but the rules impli-
cated did not contain a waiver provision, and therefore, that stipu-
lation cannot be adopted by the Commission until a waiver provision
is in place.

The Commission encourages participants to file written comments
as early as practicable in the proceedings so that other participants
have the opportunity to consider and respond to the comments before
the deadline. Please reference Docket No. AR 554 on comments and
file them by e-mail to the Commission’s Filing Center at
PUC FilingCenter@state.or.us and also send a signed hard copy to
the Filing Center at PO Box 2148, Salem, Oregon 97308-2418. For
more information about the Commission's Filing Center, please see
http://apps.puc.state.or.us/edockets/center.htm. Interested persons
may review all filings online at http://apps.puc.state.or.us/edockets/
docket.asp?DocketID=16896

Participants wishing to monitor the hearing by telephone (listen
only) must contact Diane Davis at diane.davis@state.or.us or (503)
378-4372 by close of business August 17, 2011, to request a dial -
in number. To present oral comment at the hearing, participants must
attend in person.

Rules Coordinator: Diane Davis
Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308
Telephone: (503) 378-4372
Racing Commission
Chapter 462

Rule Caption: Proposed rulemaking will edit OARs with detailed

direction to licensees and includes current industry practice.

Date: Time: Location:

9-15-11 10:30 a.m. 800 NE Oregon St., Rm. 221
Portland, OR

Hearing Officer: Charles Williamson

Stat. Auth.: ORS 462.250, 462.270(3) & 462.700

Stats. Implemented: ORS 462.020, 462.270, 462.405 & 462.700

Proposed Amendments: 462-110-0010, 462-120-0040, 462-130-

0010, 462-130-0030, 462-130-0050, 462-140-0040, 462-150-0040,

462-150-0080, 462-200-0370

Last Date for Comment: 9-15-11, Close of Hearing

Summary: Amendment #1: 462-110-0010(7) (Racing Definitions):

Amends the text of the definition for “bleeder.”

Amendment #2: 462-120-0043(3) (Types of Licenses): Amends
(a) and adds(b) speaking to entry of a horse(s) of a decedent who was
owner in part.

Amendment #3: 462-120-0040(4)(b) (Types of Licenses):
Removes “regardless of whether” and replaces with “if.”

Amendment #4: 462-120-0040(4)(i) (Types of Licenses): Adds (a)
Provisional Exercise Rider and Exercise Rider.

Amendment #5: 462-130-0010(1)(m) (Prohibited Conduct; Inves-
tigations; Discipline): Changes language to industry standard.

Amendment #6: 462-130-0010(3)(a)(D) (Prohibited Conduct;
Investigations; Discipline): Changes language regarding the require-
ment of an evaluation to be submitted to the Commission.
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Amendment #7: 462-130-0010(3)(b)(C) (Prohibited Conduct;
Investigations; Discipline): Provides more detailed explanation to (i),
(ii) and (iii).

Amendment #8: 462-130-0010(9) (Prohibited Conduct; Investi-
gations; Discipline): Adds language to the rule requiring licensees to
notify the Commission if they are convicted of a crime.

Amendment #9: 462-130-0030 (Informal Stewards’ Hearing):
Adds language regarding riding infractions.

Amendment #10: 462-130-0050(1) (Appeal to the Commission;
Stay Pending Appeal): Removes language stating, “Any appeal con-
cerning the board of stewards’ decision regarding a claim of foul or
inquiry must be filed with the commission offices at the Portland
State Office Building, 800 NE Oregon Street, Suite 310, Portland,
Oregon 97232, within 72 hours of the action or inaction which pro-
vides the basis of the appeal.”

Amendment #11: 462-140-0040(3) (Veterinarian): Updates lan-
guage to industry standard.

Amendment #12: 462-150-0040(7)(g) (Entering for Official Rac-
ing; Subscriptions): Adds language regarding a potential for waiver
by the Commission Stewards.

Amendment #13: 462-150-0080(5) (Order of Finish; Weighing In;
Objections and Disqualification): Removes “commenced before mid-
night” from the rule.

Amendment #14: 462-150-0080(7)(f) (Order of Finish; Weighing
In; Objections and Disqualification): Adds language to more clear-
ly define the rule.

Amendment #15: 462-200-0370(2) (General Operations of
Off-Track Facility): Updates language to current practice.

Rules Coordinator: Nancy A. Artmann
Address: Oregon Racing Commission, 800 NE Oregon St., Suite
310, Portland, OR 97232
Telephone: (971) 673-0211
Real Estate Agency
Chapter 863

Rule Caption: Amends licensing rules to implement new electron-
ic licensing processes.

Date: Time: Location:

8-15-11 10 a.m. Real Estate Agency
117 Center St. NE
Salem, OR

Hearing Officer: Staff

Stat. Auth.: ORS 696.385 & 696.425

Stats. Implemented: ORS 696.020, 696.022, 696.425, 696.026,
696.274,696.182 & 696.184

Proposed Adoptions: 863-014-0066, 863-024-0066, 863-022-
0060

Proposed Amendments: 863-014-0003, 863-014-0010, 863-014-
0015, 863-014-0020, 863-014-0030, 863-014-0035, 863-014-0040,
863-014-0050, 863-014-0062, 863-014-0063, 863-014-0065, 863-
014-0076, 863-014-0095, 863-024-0003, 863-024-0010, 863-024-
0015, 863-024-0020, 863-024-0030, 863-024-0045, 863-024-0050,
863-024-0062, 863-024-0063, 863-024-0065, 863-024-0076, 863-
024-0095, 863-022-0010, 863-022-0015, 863-022-0025

Last Date for Comment: 8-15-11, 1 p.m.

Summary: These rules amend the real estate broker, principal
broker and property manager licensing rules in OAR chapter 863,
Divisions 14 and 24 and implement the statutory changes in SB 156,
which became effective May 27,2011. The purposes of these amend-
ments are to align the license application process with the Agency’s
new electronic licensing system. Changes to processes and require-
ments include: (1) the license application processes and payment of
fees for fingerprinting and examination services, which have been
contracted to a service provider; (2) the requirement of a licensee to
renew online; (3) new requirement to maintain a license applicant or
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licensee’s email address; (4) establishes the Agency’s primary and
preferred method of notification, correspondence or confirmation is
to a licensee’s email address; and (5) allows the Agency to require
an original or electronic signature. New rules in division 14 and 24
establish the new requirements for a licensee’s name change. A new
rule in division 22 establishes new requirements of the pre-license
education providers to certify course completion to the examination
service provider. The text of the rule is posted on the Agency’s web-
site at www.rea.state.or.us, and click on “Statutes and Rules.” These
rules were filed as temporary rules on June 22,2011.

Rules Coordinator: Laurie Skillman

Address: Real Estate Agency, 1177 Center St. NE, Salem, OR
97301-2505

Telephone: (503) 378-4630

Rule Caption: Suspends temporary rule and amends same rule for
Board approval of qualifications.

Date: Time: Location:

8-15-11 10 a.m. Real Estate Agency
117 Center St. NE
Salem, OR

Hearing Officer: Staff
Stat. Auth.: ORS 696.385
Stats. Implemented: ORS 696.182
Proposed Amendments: 863-020-0025
Last Date for Comment: 8-15-11, 1 p.m.
Summary: OAR 863-020-0025 establishes the requirements for a
petitioner who wishes to petition the Real Estate Board for the Board
to approve the petitioner’s qualifications to apply to become a con-
tinuing education provider. On February 3, 2011, the Agency filed
a temporary rule that was effective from 2-4-11 thru 8-3-11. The
Board used the temporary rule during Board meetings as a basis for
considering the qualifications of a continuing education provider. The
Board found that the rule did not adequately reflect the Board’s deter-
minations and, at the June 6,2011 Board meeting, requested that the
rule be amended to conform to the Board’s determinations. A per-
son not otherwise qualified to be a continuing education provider
must apply to the Board and request the Board’s approval of the per-
son’s qualifications. The temporary rule filed on February 3, 2011
suspended the rule and a new temporary rule was filed.

The text of the rule is posted on the Agency’s website at
www.rea.state.or.us, and click on “Statutes and Rules.”
Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR
97301-2505
Telephone: (503) 378-4630
Rule Caption: Payment of fees to the Real Estate Agency.
Date: Time: Location:
8-15-11 10 a.m. Real Estate Agency

117 Center St. NE
Salem, OR

Hearing Officer: Staff
Stat. Auth.: ORS 696.385
Stats. Implemented: ORS 696.270 & 293.525
Proposed Adoptions: 863-001-0020
Last Date for Comment: 8-15-11, 1 p.m.
Summary: Establishes that the Real Estate Agency’s primary
method for accepting payments for licensing following fees is
electronic funds transfer or credit card payment using an online
authorization and payment process.
Rules Coordinator: Laurie Skillman
Address: Real Estate Agency, 1177 Center St. NE, Salem, OR
97301-2505
Telephone: (503) 378-4630
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Board of Geologist Examiners
Chapter 809

Rule Caption: Adopt Fee Schedule, 2011-2013 Operating Budget,
Qualifications for Fundamental Exam/Geologist-in-Training, New
Signature Requirements

Adm. Order No.: BGE 1-2011

Filed with Sec. of State: 6-21-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Adopted: 809-050-0005

Rules Amended: 809-010-0001, 809-010-0025, 809-030-0025
Subject: 809-010-0001: Adopts updated fee schedule for the Board.

809-010-0025: Adopts the 2011-2013 biennial budget of the
Board with a spending limit of $459,653.

809-030-0025: Adopts updated geology coursework requirements
that must be addressed by an applicant for the geologist fundamen-
tals examination. The rule also clarifies the need for documentation
via official transcripts of the applicant.

809-050-0005: Adopts new procedures for signature of documents
prepared by a registered geologist or registered engineering geolo-
gist. Allows for electronic or digital signatures and sets specifications
for the authorized use of such signatures on documents prepared by
a registered geologist or registered engineering geologist.

Rules Coordinator: Christine Valentine—(503) 566-2837

809-010-0001
Fees

Fees, as established by the Board of Geologist Examiners, are:

(1) Fundamental Section of the national examination for Geologist
registration — $175.00.

(2) Practice Section of the national examination for Geologist certifi-
cation — 275.00.

(3) Examination for Engineering Geologist certification — $200.00.

(4) Geologist-in-Training initial registration and annual renewal —
$50.00.

(5) Geologist initial registration and annual renewal — $100.00.

(6) Engineering Geologist initial certification and annual renewal —
$75.00. Engineering Geologist must have a current Geologist registration.

(7) Duplicate or replacement of lost, destroyed, or mutilated registra-
tion card — $25.00; duplicate or replacement of lost, destroyed, or muti-
lated wall certificate — $25.00.

(8) Restoration fee if postmarked:

(a) One to ninety days after due date: $25.00;

(b) Ninety-one to one-hundred seventy-nine days after due date: $50;

(c) Over one-hundred seventy-nine days after due date: $100.

(9) Renewal of registration by Geologist, if applicant is 70 years of
age or over by renewal date — $15.00.

(10) Renewal of certification by Engineering Geologist, if applicant is
70 years of age or over by renewal date — $15.00.

(11) Application Fee — $75.00. This fee is to accompany any appli-
cation for registration or examination and any reapplication for examina-
tion.

(12) Temporary Permit Fee — $100.00. This fee is to accompany any
notification per 672.545(3)(b).

(13) File Maintenance Fee — $25.00 per request. This fee is to cover
maintaining examination files for passing examinees who do not register in
Oregon.

(14) Fee for a list of all registrants — $50.00.

Stat. Auth.: ORS 182.466, 670.310 & 672.705

Stats. Implemented: ORS 672.705

Hist.: GE 1(Temp), f. & ef. 11-3-77; GE 2. f. & ef. 12-13-77; GE 2-1979, f. 10-2-79, ef. 10-
3-79; GE 1-1981, f. & ef. 8-3-81; GE 1-1982, f. & ef. 5-14-82; GE 2-1983(Temp), f. 10-14-
83, ef. 11-1-83; GE 1-1984, f. & ef. 2-1-84; GE 1-1985, f. & ef. 7-1-85; GE 2-1986, f. & ef.
3-5-86; GE 1-1989, f. 12-18-89, cert. ef. 1-1-90; GE 1-1993(Temp), f. 3-1-93, cert. ef. 3-2-
93; GE 2-199; GE 2-1996, f. & cert. ef. 8-30-96; BGE 1-1999, f. & cert. ef. 6-17-99; BGE 2-
2001, f. & cert. ef. 3-23-01; BGE 1-2002, f. & cert. ef. 2-6-02; BGE 3-2002, f. & cert. ef. 7-
9-02; BGE 6-2004, f. & cert. ef. 8-5-04; BGE 2-2005, f. & cert. ef. 9-28-05; BGE 3-2005, f.
& cert. ef. 12-7-05; BGE 2-2007, f. 6-25-07, cert. ef. 7-1-07; BGE 1-2011, f. 6-21-11, cert.
ef. 7-1-11

809-010-0025
Operating Budget

The Oregon State Board of Geologist Examiners hereby adopts by
reference the 2011-2013 Biennial Budget of $459,653 covering the period
from July 1, 2011, and ending June 30, 2013. With Board approval, the
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Administrator of the Board may amend budgeted accounts as necessary
within the approved budget of $459,653 for the effective operation of the
Board. The Board will not exceed the approved 2011-13 Biennium Budget
unless registrants are noticed, a public hearing is convened, and this rule is
amended as required by ORS Chapter 182.462(1)(2). Copies of the budget

are available from the Board’s office.
Stat. Auth.: ORS 670.310, 672.705 & 182.462
Stats. Implemented: ORS 672.705 & 1999 OL Ch. 1084
Hist.: BGE 1-1999, f. & cert. ef. 6-17-99; BGE 1-2001, f. & cert. ef. 3-23-01; BGE 2-2003,
f.6-13-03, cert. ef. 7-1-03; BGE 1-2005, . & cert. ef. 8-15-05; BGE 2-2007, f. 6-25-07, cert.
ef. 7-1-07; BGE 1-2009, f. 6-15-09, cert. ef. 7-1-09; BGE 1-2011, f. 6-21-11, cert. ef. 7-1-11

809-030-0025
Qualifications for Geologist Fundamentals Examination and
Certification as a Geologist-in-Training

(1) To qualify to take the geologist fundamentals examination, an
applicant shall:

(a) Have an undergraduate degree in geology, geological sciences, or
earth science from an accredited college or university; or

(b) Have completed the equivalent of 45 quarter hours of geology
coursework as outlined in (2) from an accredited college or university.

(2) All applicants must have the equivalent of 45 quarter hours of
qualifying geologic coursework of which at least 80% of the qualifying 45
quarter hours presented in the official transcript of the applicant must
include upper division coursework from the following list or substitutions
approved by the Board:

(a) Coastal processes;

(b) Economic geology;

(c) Engineering geology;

(d) Environmental geology;

(e) Geochemistry;

(f) Geology field camp;

(g) Geology field methods;

(h) Geomorphology;

(i) Geophysics;

(j) Geostatistics;

(k) Glacial geology;

(1) Historical geology;

(m) Hydrogeology;

(n) Lithology;

(0) Marine geology;

(p) Mineral exploration;

(q) Mineralogy;

(r) Paleopedology/ Paleosols;

(s) Petrography;

(t) Petroleum geology;

(u) Petrology;

(v) Planetology;

(w) Remote sensing;

(x) Rock mechanics;

(y) Sedimentology;

(z) Seismology;

(aa) Stratigraphy;

(bb) Structural geology;

(cc) Tectonics;

(dd) Volcanology.

Stat. Auth.: ORS 183 & 672.505 - 672.991

Stats. Implemented: ORS 672.555

Hist.: GE 1-1984, f. & ef. 2-1-84; GE 1-1985, f. & ef. 7-1-85; GE 1-1990, f. & cert. ef. 10-2-
90; BGE 1-2006, f. & cert. ef. 3-17-06; BGE 1-2008, f. & cert. ef. 3-20-08; BGE 1-2011, f.
6-21-11, cert. ef. 7-1-11

809-050-0005
Signature

(1) After the registrant’s seal has been applied to the original or record
copy, the registrant shall place the registrant’s handwritten signature in per-
manent ink across the seal. The registrant shall write the word “Expires”
followed by the registration expiration date directly below the seal. This
requirement applies unless a digital signature is used as provided under
Section (2).

(2) For an electronic or digital document, an electronic or digital sig-
nature is acceptable as allowed by ORS 84.001 to ORS 84.064.

(3) An electronic or digital signature must be:

(a) Unique to the registrant using it;

(b) Under the direct control of the registrant,

(c) Verifiable, and

(d) Include the registrant’s expiration date immediately preceded by
the word “Expires”.
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(4) Each displayed copy of and each hard copy printed from a trans-
mitted or stored electronic document containing an electronic or digital sig-
nature shall bear the seal and the signature.

(5) If the electronic or digital document with an electronic or digital
signature is altered in any manner, the seal is no longer valid and the docu-
ment can no longer be considered prepared or approved by or under the
direction of a Registered Geologist.

(6) The use of an electronic or digital signature by any person other

than the owner may be grounds for disciplinary action.
Stat. Auth.: ORS Chapter 183 & 670.310
Stats. Implemented: ORS 672.605
Hist.: BGE 1-2011, f. 6-21-11, cert. ef. 7-1-11

Board of Licensed Social Workers
Chapter 877

Rule Caption: Clarifies licensure and continuing education
requirements, duties of Board Chair. Implements House Bill 2314
(2011).

Adm. Order No.: BLSW 1-2011(Temp)

Filed with Sec. of State: 7-5-2011

Certified to be Effective: 7-5-11 thru 12-31-11

Notice Publication Date:

Rules Amended: 877-001-0020, 877-010-0015, 877-010-0020, 877-
015-0105, 877-015-0108, 877-015-0136, 877-020-0005, 877-020-
0008, 877-020-0010, 877-020-0016, 877-020-0036, 877-025-0006,
877-025-0011, 877-040-0050

Subject: Limits applicability of LCSW late renewal fee increase to
$200 adopted by the Board effective January 1, 2011 (legislatively
ratified in HB 5009- 2011) to LCSWs renewing on active status; pro-
vides Board authority to waive fees for licensees on active military
duty and deployed outside of Oregon for 90 days or more; clarifies
authority of Board Chair including administrative approvals between
Board meetings related to licensure; removes requirement that appli-
cant for LCSW licensure must hold LMSW license (implementing
House Bill 2314 — 2011); clarifies process and requirements for out-
of-state applicants for LCSW who intend to practice prior to issuance
of LCSW; specifies types of continuing education that will meet the
requirements for licensure or certification renewal for LCSWs,
LMSWs, and RBSWs; makes other housekeeping and technical
changes.

Rules Coordinator: Martin Pittioni—(503) 373-1163

877-001-0020
Fees for Certification and Licensing

Following are the fees due, without pro ration, as a condition of
obtaining and retaining a certificate or license under this division of rules:

(1) With an application for an initial certificate or license:

(a) For Registered Baccalaureate Social Worker — $50

(b) For Licensed Master’s Social Worker — $50

(c) For Clinical Social Work Associate — $150

(d) For Licensed Clinical Social Worker — $150

(2) For the initial issuance of a certificate or license:

(a) For Registered Baccalaureate Social Worker — $50

(b) For Licensed Master’s Social Worker — $100

(¢) For Clinical Social Work Associate — $60

(d) For Licensed Clinical Social Worker — $130

(3) For the renewal of a certificate or license:

(a) For Registered Baccalaureate Social Worker:

(A) Active — $100

(B) Inactive — $40

(b) For Licensed Master’s Social Worker:

(A) Active — $200

(B) Inactive — $80

(¢) For Clinical Social Work Associate — $60

(d) For Licensed Clinical Social Worker:

(A) Active — $130

(B) Inactive — $48

(4) For a request for renewal of a certificate or license received by the
board after the renewal date of the certificate or license:

(a) For Registered Baccalaureate Social Worker — $50

(b) For Licensed Master’s Social Worker — $50

(c) For Clinical Social Work Associate — $50

(d) For Licensed Clinical Social Worker on active status — $200
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(e) For Licensed Clinical Social Workers on inactive status or
Licensed Clinical Social Workers renewing a license under the provisions
of OAR 877020-0060 — $50.

(5) The fees in 877-001-0020(1)(b) and (2)(b) are waived for any
Clinical Social Work Associate who applies for Licensed Master’s Social
Worker licensure after having completed 75 hours of supervision required
in OAR 877-020-0013(3)(b)(A).

(6) The Board may waive any fees in sections (1) through (4) of this
rule, upon written request, for any active duty military personnel deployed

for 90 days or more outside the State of Oregon.
Stat. Auth: ORS 675.510-675.600, 675.532-675.533, SB 177(2009) & HB 2345(2009)
Stats. Implemented: ORS 675.571, 675.532, 675.533, 675.990-675.994 & 675.150
Hist.: BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-
11 thru 12-31-11

877-010-0015
Chair’s Responsibilities

(1) The Board Chair shall be responsible to carry out the duties of the
Chair, including but not limited to the following:

(a) Develop a draft agenda for each board meeting.

(b) Act as Chair during the meetings of the Board.

(c) Call Board meetings as necessary.

(d) Appoint Board members to Board committees.

(e) Supervise the Executive Director and act as Chair of the Personnel
Committee.

(f) Conduct business with the Governor’s Office and the Department
of Administrative Services as necessary.

(g) Execute documents as necessary to conduct Board business.

(h) Carry out administrative actions which meet applicable Board
rules and guidelines in the interim between Board meetings, which shall be
presented to the full Board for ratification or approval on the Consent
Agenda of the Board meeting immediately following the Chair administra-
tive action. For purposes of this section of rules, administrative actions by
the Board Chair include, but are not limited to:

(A) Approval of CSWA supervision plans, plan changes and plan
completions.

(B) Approval of applications for licensure or certification.

(C) Approval of license or certification re-activations.

(D) Approval of extensions of time for investigations under ORS
676.165(4).

(i) The Chair is further authorized to take action in-between Board
meetings on matters that require policy decisions by the Board, subject to
ratification by the Board at the Board’s next meeting immediately follow-
ing the Chair’s action. Any such actions shall be noted on the agenda for the
next meeting of the Board and shall become the first order of new business
at that next meeting.

(2) The Vice-Chair shall act in lieu of the Chair when the Chair is
unable to perform the required duties. If the Chair is aware in advance of
any time periods where the Chair is unable to perform the duties of Chair,
the Chair shall inform the Vice Chair and the Board’s Executive Director in
writing.

Stat. Auth.: ORS 675

Stats. Implemented: ORS 675.590

Hist.: BCSW 1-1982, f. & ef. 1-29-82; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW
1-2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-010-0020
Board Communications

All correspondence in support of Board activities shall be prepared by
the Board Executive Director or designee. When deemed necessary or
appropriate, the Executive Director will review correspondence with the
Board Chair or the Board’s legal counsel. The full Board should approve in
advance any correspondence which may materially affect Board policies
and procedures. When a delay might render the Board’s functioning inef-
fective, the Chair may be required to take immediate action which shall be

reviewed at the next meeting of the Board.
Stat. Auth.: ORS 675.510 - 675.600
Stats. Implemented: ORS 675.590
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 2-1991, f. &
cert. ef. 5-30-91; BCSW 1-2001. f. & cert. ef. 5-4-01; BLSW 3-2010, f. 12-15-10, cert. ef. 1-
1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-015-0105
Rules Applicable to Registration and Licensure

This division of rules describes the procedures and requirements to
obtain and renew a certificate of registration as a baccalaureate social work-
er and a license as a master’s social worker and the requirements regarding
surrender and reapplication for a certificate or license. The board may issue
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a certificate of registration as a baccalaureate social worker or a license as

a master’s social worker commencing January 1, 2011.
Stat. Auth: ORS 675.510-675.600, 675.532-675.533, SB 177(2009) & HB 2345(2009)
Stats. Implemented: ORS 675.571, 675.532, 675.533, 675.990-675.994 & 675.150
Hist.: BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-
11 thru 12-31-11

877-015-0108
Eligibility Requirements

To be eligible for initial certificate of registration or license, a person
must meet the requirements in sections (1) through (6) of this rule:

(1) The person must submit a complete and accurate application on a
form provided by the board.

(2)(a) The person must hold the degree described in sub-section (b) of
this section from a college or university accredited by a credentialing body
recognized by the board. For an initial certificate of registration only, the
person may hold the degree described in sub-section (b)(A) of this section
from a college or university accredited by or considered in candidacy sta-
tus by a credentialing body recognized by the board. The Council on Social
Work Education and the Canadian Association for Social Work Education
are recognized by the Board. The Board accepts determinations of equiva-
lency of foreign degrees by the Council on Social Work Education’s
International Social Work Degree Recognition and Evaluation Service.
Submission of proof of foreign degree equivalency and cost of the foreign
degree equivalency determination are the responsibility of the applicant.

(b)(A) The degree required for initial registration is a baccalaureate
degree in social work.

(B) The degree required for initial licensure is a master’s degree in
social work.

(3) The person must be fit to practice social work in Oregon. The
board uses the following standard and procedure to make a fitness determi-
nation:

(a) To be fit to practice social work in Oregon, the person must have
demonstrated and must currently have:

(A) Good moral character. For purposes of this rule, lack of “good
moral character” may be established by reference to acts or conduct which
would cause a reasonable person to have substantial doubts about the indi-
vidual’s honesty, fairness, and respect for the rights of others and for the
laws of the state and the nation. The conduct or acts in question should be
rationally connected to the applicant’s fitness to practice social work; and

(B) A personal history of conduct that is consistent with the standards
contained in division 30 of this chapter of rules.

(b) In the event the person’s history includes conduct that may call
into question the person’s fitness, the board will consider, if made available
by the person, the amount of time elapsed since the conduct and the per-
son’s relevant conduct since the questioned conduct, including remedial or
compensatory actions taken by the person, if appropriate.

(4) The person must be fit to practice social work in Oregon. In mak-
ing this fitness determination, the board will consider whether the person is
subject of an investigation or disciplinary action by a licensing board and
the reasons for the action.

(5) The person must pass the following examination administered by
the Association of Social Work Boards:

(a) For registration as a baccalaureate social worker, the bachelor’s
level examination.

(b) For licensure as a master’s social worker, the master’s level exam-
ination.

(6) The person must achieve a score of 90 percent on the examination
on the Oregon statutes and rules prepared by the board on:

(a) The contents of ORS 675.510 to 675.600 and OAR chapter 877,
which are the Oregon statutes and administrative rules governing regulated
social work.

(b) Oregon Revised Statutes relating to mental health practice that
may be relevant to regulated social work.

(7) In the case of an application submitted to the board prior to
January 1, 2013, the requirement in section (5) of this rule to pass a test is
not applicable. An application mailed to the board is considered submitted
on the date the application is postmarked if it is subsequently received by
the board.

(8) In the case of an application submitted to the board by a Clinical
Social Work Associate who applies for Licensed Master’s Social Worker
licensure after having completed 75 hours of supervision required in OAR
877-020-0013(3)(b)(A), the requirement in section (5)(b) of this rule to

pass a test is not applicable.
Stat. Auth: ORS 675.510-675.600, 675.532-675.533, SB 177(2009) & HB 2345(2009)
Stats. Implemented: ORS 675.571, 675.532, 675.533, 675.990-675.994 & 675.150
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Hist.: BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-
11 thru 12-31-11

877-015-0136
Reissuance of Certificate of Registration

(1) Following a voluntary surrender under OAR 877-015-0131, the
board may issue a new certificate of registration or license if:

(a) The applicant submits a letter to the board explaining the reasons
for returning to practice as a regulated social worker;

(b) The board approves the applicant’s proposal to demonstrate com-
petence to hold the certificate of registration. The plan may involve partic-
ipation in continuing education programs; and

(c) The applicant takes and passes the examination described in OAR
877-015-0108(6) on Oregon statutes and rules.

(2) If the board accepts a voluntary surrender after a complaint was
filed with the board against the holder while the complaint is pending, the
board may issue the certificate of registration or license under conditions
that take into account the circumstances of the surrender and may attach
conditions to the registration or licensure, including conditions contained in
a final order if one was served in connection with the surrender. The board
will not reinstate a certificate of registration or license that has been sur-
rendered. A person who surrenders a certificate of registration or license
may apply for a new certificate of registration three years after the date the
surrender was accepted by the board.

(3) If the board revokes or refuses to renew a certificate of registration
or license, other than for the holder’s failure to timely apply for renewal, the
former holder may reapply for a new license at the expiration of three years
from the time it was revoked. The board may issue a new certificate of reg-
istration or license upon finding the applicant is fit to practice social work
and otherwise meets the requirements for registration or licensure and may
attach conditions to the registration or licensure, including conditions con-

tained in a final order if one was served in connection with the revocation.
Stat. Auth: ORS 675.510-675.600, 675.532-675.533, SB 177(2009) & HB 2345(2009)
Stats. Implemented: ORS 675.571, 675.532, 675.533, 675.990-675.994 & 675.150
Hist.: BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-
11 thru 12-31-11

877-020-0005
Rules Applicable to Certification and Licensing

This division of rules contains:

(1) The requirements to obtain and renew a certificate of social work
associate.

(2) The requirements to obtain and renew a clinical social work
license.

(3) The rules regarding the surrender and reapplication for a new
license.

(4) The rules regarding the surrender and reapplication for a new cer-
tificate.

(5) The process of de-activating and re-activating a clinical social

work license.
Stat. Auth.: ORS 675.510 - 675.600
Stats. Implemented: ORS 675.537
Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 2-1991,
f. & cert. ef. 5-30-91; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-2008, f. 6-27-08, cert.
ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef.
7-5-11 thru 12-31-11

877-020-0008
Licensing Requirements

To be eligible for an initial clinical social work license, except when
the provisions of OAR 877-020-0016 apply, a person must meet the
requirements in sections (1) through (7) of this rule:

(1) The person must complete the requirements in OAR 877-020-
0009 to receive a certificate of social work associate and must hold a cur-
rent certificate in good standing, or must have completed the equivalent of
this requirement in another state.

(2) The person must be fit to practice social work in Oregon. In mak-
ing this fitness determination, the board will consider whether the person is
subject of an investigation or disciplinary action by a licensing board and
the reasons for the action. The board uses the following additional standard
and procedure to make a fitness determination:

(a) To be fit to practice social work in Oregon, the person must have
demonstrated and must currently have:

(A) Good moral character. For purposes of this rule, lack of “good
moral character” may be established by reference to acts or conduct which
would cause a reasonable person to have substantial doubt about the indi-
vidual’s honesty, fairness, or respect for the rights of others or for the laws
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of the state or nation. The conduct or acts in question should be rationally
connected to the applicant’s fitness to practice clinical social work; and

(B) A personal history of conduct that is consistent with the standards
contained in division 30 of this chapter of rules.

(b) In the event the person’s history includes conduct that may call
into question the person’s fitness, the board will consider, if made available
by the person, the amount of time elapsed since the conduct and the per-
son’s relevant conduct since the questioned conduct, including remedial or
compensatory actions taken by the person, if appropriate.

(3) The person must complete the requirements of an approved plan
of practice and supervision in accordance with the rules in this division of
rules.

(4) The person must pass both the examination administered by the
board on the subjects listed in section (6)(a) of this rule with a score of not
less than 90 per cent and a national examination for clinical social workers
administered by an organization approved by the board on the subjects list-
ed in section (6)(b) of this rule. The person may take the national exam any
time after having completed 75 hours of supervision required in OAR 877-
020-0013 (3)(b)(A).

(5) The subjects tested on the exam are:

(a) For the examination on the Oregon statutes and rules:

(A) The contents of ORS 675.510 to 675.600 and OAR chapter 877,
which are the Oregon statutes and administrative rules governing the prac-
tice standards and responsibilities of a licensed clinical social worker.

(B) Oregon Revised Statutes relating to mental health practice that
may be relevant to clinical social work practice.

(b) For the national examination:

(A) Human Development and Behavior.

(B) Issues of Diversity.

(C) Diagnosis and Assessment.

(D) Psychotherapy and Clinical Practice.

(E) Communication.

(F) The Therapeutic Relationship.

(G) Professional Values and Ethics.

(H) Clinical Supervision, Consultation, and Staff Development.

(I) Practice Evaluation and the Utilization of Research.

(J) Service Delivery.

(K) Clinical Practice and management in the Organizational Setting.
Stat. Auth.: ORS 675.510 - 675.600 & 675.990

Stats. Implemented: ORS 675.535

Hist.: BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 3-1990(Temp), f. & cert. ef. 10-15-90;
BCSW 1-1991, f. & cert. ef. 3-15-91; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-1992,
f. & cert. ef. 6-30-92; BCSW 2-1993,f. & cert. ef. 10-13-93; BCSW 1-1997, f. & cert. ef. 3-
25-97; BCSW 1-1999, f. & cert. ef. 4-9-99; BCSW 1-2001, f. & cert. ef. 5-4-01; BCSW 1-
2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-
2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-020-0010
Plan of Practice and Supervision

(1) After a person submits an application described in OAR 877-020-
0009, the board will inform the person whether the application, including
the plan of practice and supervision, is approved.

(2) After an application has been approved, an associate may request
a change to a plan of practice and supervision by submitting a request to the
board that provides a justification for the change and ensures that the plan,
as modified, will meet the requirements of this division of rules.

(3) For the associate to satisfactorily complete a plan of practice and
supervision, the following requirements must be met while the associate is
working under an approved plan of practice and supervision:

(a) The contact with clients described in OAR 877-020-0009(3)(b)
must be direct contact during which the associate practices clinical social
work, which is defined in ORS 675.510(2).

(b) The associate must meet with a supervisor identified in the plan,
as required in OAR 877-020-0009(3)(d):

(A) For a total of 100 hours over a period of not less than 24 consec-
utive months nor more than 60 consecutive months, of which a minimum
of 50 hours must be individual supervision. The associate must meet at least
twice each month with a plan supervisor for a minimum of one hour. If
there is a second supervisor for group supervision, the requirement in this
paragraph (A) is met by a single one-hour meeting with each supervisor.

(B) After the associate has completed the plan requirements contained
in paragraph (A) of this sub-section, the associate must continue to meet at
least once each month with a plan supervisor for a minimum of one hour.

(c) All supervision must be accomplished directly, in a professional
setting.

(d) The associate must submit to the board, on a form provided by the
board, each evaluation by the supervisor (or supervisors in the event two are
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authorized) required by OAR 877-020-0012(2)(e)(A) of the progress by the
associate toward completion of the plan.

(e) The associate must pass the national examination required by
OAR 877-020-0008.

(f) The associate must work with each supervisor identified in an
approved plan for not less than six months unless

(A) A change in supervision is required by a reason outside the con-
trol of the associate and the board approves the change; or

(B) The associate has completed the requirements of the plan.

Stat. Auth.: ORS 675.510 - 675.600 & 675.990

Stats. Implemented: ORS 675.537

Hist.: BCSW 1-1982, f. & ef. 1-29-82; BCSW 1-1986, f. & ef. 7-7-86; BCSW 1-1987, f. &
ef. 12-29-87; BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 2-1991, f. & cert. ef. 5-30-91;
BCSW 1-1992, f. & cert. ef. 6-30-92; BCSW 2-1993, f. & cert. ef. 10-13-93; BCSW 2-2005,
f. & cert. ef. 12-22-05; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 3-2010, f. 12-15-
10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-020-0016
Licensing of People Qualified in Another Jurisdiction

A person licensed, certified, or registered as a | social worker in
another jurisdiction is eligible to be licensed or certified in Oregon if:

(1) The person meets the education requirement in OAR 877-020-
0009(2) and OAR 877-015-0108(2);

(2) The person is fit to practice regulated social work in Oregon. In
making this fitness determination, the board will consider whether the per-
son is the subject of an investigation or disciplinary action by a licensing
board and the reasons for the action;

(3) As a condition of licensure, certification, or registration in the
other jurisdiction, the person was required to meet requirements substan-
tially equivalent to those set out in division 20 and division 15 of these
rules; as applicable; and

(4) The person successfully completes the exam on Oregon statutes
and rules and the national exam for regulated social workers described in
and subject to the limitation in 877-020-0008 and 877-015-0108(5)(a)(b).

(5) Applicants for LCSW licensure who intend to practice clinical
social work in Oregon as defined in ORS 675.510(2) and OAR 877-001-
0006 prior to issuance of an Oregon LCSW license, must first, prior to start-
ing practice, qualify for and be issued a clinical social work associate cer-
tificate until all requirements for issuance of an Oregon LCSW are met

(6) Applicants for Oregon LCSW licensure who qualify for issuance
of a CSWA certification as required in subsection (5) of this rule must com-

ply with the supervision requirement in 877-020-0010(3)(b)(B).
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.535(4)
Hist.: BCSW 1-1997, f. & cert. ef. 3-25-97; BCSW 1-1998, f. & cert. ef. 9-14-98; BCSW 1-
1999, f. & cert. ef. 4-9-99; BCSW 2-2003, f. & cert. ef. 12-22-05; BCSW 1-2008, f. 6-27-08,
cert. ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert.
ef. 7-5-11 thru 12-31-11

877-020-0036
Reapplication for Certificate or License

(1) Following the voluntary surrender of a certificate or license under
OAR 877-020-0031(2), the board may issue a new certificate or license if:

(a) The applicant submits a letter to the board explaining the reasons
for returning to practice;

(b) The board approves the applicant’s proposal to demonstrate com-
petence to hold the certificate or license. The plan may involve participa-
tion in continuing education programs or clinical supervision; and

(c) The applicant takes and passes the examinations described in OAR
877-020-0008.

(2) If the board accepts a voluntary surrender of a certificate or license
after a complaint was filed with the board against the holder while the com-
plaint is pending, the board may issue a new certificate or license under
conditions that take into account the circumstances of the surrender and
may attach conditions to the certificate or license, including conditions con-
tained in a final order if one was served in connection with the surrender.
The board will not reinstate a license or certificate that has been surren-
dered. A person who surrenders a certificate or license may apply for a new
license three years after the date the surrender was accepted by the board.

(3) If the board revokes or refuses to renew a certificate or license,
other than for the holder’s failure to timely apply for renewal, the former
holder may reapply at the expiration of three years from the time it was
revoked. The board may issue a new license upon finding the applicant is
fit to practice social work and otherwise meets the requirements for licen-
sure and may attach conditions to the certificate or license, including con-
ditions contained in a final order if one was served in connection with the

revocation.
Stat. Auth.: ORS 675.510 - 675.600 & 675.900
Stats. Implemented: ORS 675.595
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Hist.: BCSW 2-1990, f. & cert. ef. 7-13-90; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 1-
1997, f. & cert. ef. 3-25-97; BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 1-
2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-025-0006
Types of Continuing Education

To meet the requirements of this division of rules, continuing educa-
tion must be one of the following:

(1) A conference, seminar, book, journal article or workshop that:

(a) Addresses subjects related to the regulated social worker’s work
practice;

(b) Is attended (or read as applicable) by the regulated social worker
in person, on-line or through a web cast; and

(c) Is provided or approved by a credentialing body recognized and
approved by the board. The board recognizes and approves a credentialing
body based on the following practices of the body:

(A) The body uses an established process for determining which train-
ing to provide or approve.

(B) The body uses an established process for determining who will
present the training.

(C) The body provides, with respect to the training, written materials
that demonstrate the relevance of the training to the field of clinical social
work.

(D) The body establishes an appropriate number of continuing educa-
tion credits for the training.

(E) The body verifies the credentials of the presenters of the training.

(F) The body uses an established system for the evaluation of presen-
ters.

(G) The body provides a certificate of completion to those who attend,
based on actual attendance.

(2) A conference, seminar, book, journal article, or workshop that:

(a) Meets the following requirements:

(A) Is related to the field of clinical social work or, in the case of a
baccalaureate social worker or master’s social worker, the field of social
work;

(B) Addresses subjects related to the regulated social worker’s work
practice;

(C) Is not provided or approved by a credentialing body recognized
and approved by the board; and

(D) Is attended (or read as applicable) by the regulated social worker
in person, on-line, or through a web cast.

(b) Is approved by the Board based on the regulated social worker’s
written application that:

(A) Contains the following information:

(i) Name or description of the event.

(ii) Date of the event.

(iii) Brief description of the training sufficient to show that the train-
ing meets the requirements of section (2)(a) of this rule.

(iv) Name and credentials of each presenter.

(v) Number of continuing education units requested.

(vi) Copy of the certificate of completion.

(B) Is received by the board not later than the time of the submission
of the report required by OAR 877-025-0021 and not later than 45 days
prior to the last day of the birth month of the regulated social worker.

(3) For Registered Baccalaureate Social Workers and Licensed
Master’s Social Workers, an in-service, agency-sponsored program that
otherwise meets the requirements of subsection (2) of this rule section. CE
credit form such a qualifying in-service can be used for up to half the appli-
cable CE hours required for renewal.

(4) A course related to social work at an accredited college or univer-
sity.

(5) A training video or audio recording approved by a credentialing
body recognized and approved by the board using the standards provided in
section (1)(c) of this rule. Successful completion is demonstrated by award
to the regulated social worker by the credentialing body.

(6) Participation in a study group, subject to the following limitations:

(a) The group must contain a minimum of five and a maximum of 10
licensed mental health professionals who meet for a minimum of an hour
on a scheduled basis to discuss topics directly related to the field of clinical
social work.

(b) The focus of the group’s meeting must be a presentation or dis-
cussion of a book or article published by a professional body.

(c) The topics of the group’s discussion must be directly related to
established mental health care and relevant to good practice.

(d) A maximum of two hours may be credited for a group meeting.
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(e) Credit for participation in a study group must be approved in
advance by the board. To apply for approval, a regulated social worker must
submit the names of the group members and discussion topics to the board.

(7) Development and presentation of a conference, workshop, or sem-

inar that would be countable for credit under section (1) or (2) of this rule.
Stat. Auth.. ORS 675.510(3), 675.530(1)(3), 675.535(1), 675.537(1)(3), 675.560 (2),
675.571(4), 675.595(3), 675.600(1)(a)
Stats. Implemented: ORS 675.510 - 675.600
Hist.: BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11;
BLSW 1-2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-025-0011
Required Hours of Continued Education

(1) Generally.

(a) A regulated social worker is required to report continuing educa-
tion for all periods during which the person’s registration or license is active
except for the period covered by the initial certificate of registration or
license, unless a waiver is granted under section (2) of this rule. An initial
issuance is the first issuance of the board of a certificate of registration or
license to the regulated social worker.

(b) Following the first renewal of a certificate of registration or
license, except when the regulated social worker is on inactive status, the
regulated social worker must complete continuing education in each report-
ing period at the times described in OAR 877-025-0021. The holder of an
inactive certificate of registration or license is not required to submit the
biennial report.

(c) A report covering a two-year period must include:

(A) For a registered baccalaureate social worker, a minimum of 20
hours of creditable continuing education.

(B) For a master’s social worker, a minimum of 30 hours of creditable
continuing education.

(C) For a licensed clinical social worker, a minimum of 40 hours of
creditable continuing education.

(d) In a report that covers a shorter period than two years, as may hap-
pen in the case of the first report by a new regulated social worker or fol-
lowing the reactivation of a registration or license, the number of hours
required by sub-section (c) of this section is pro-rated.

(2) Waiver of requirement.

(a) Upon timely written request of a regulated social worker, made as
soon as the regulated social worker is aware of the possible need for a waiv-
er, the board may reduce the number of hours required by section (1) of this
rule in the event the regulated social worker is unable, due to circumstances
beyond the reasonable control of the regulated social worker, to complete
the number of hours of continued education required by this division of
rules.

(b) A reduction authorized by the board would normally reflect the
regulated social worker’s ability to attend training during the time not
affected by the adverse circumstances leading to the request. For instance,
aregulated social worker unaffected by the adverse circumstance during the
first year of a two-year reporting period would be expected to obtain 20
hours of credit.

(c) Examples of circumstances that may justify a waiver are:

(A) A circumstance beyond the reasonable control of the regulated
social worker makes it impracticable to attend training for an extended
time.

(B) The health of the regulated social worker or of another person

makes it impracticable to attend training for an extended time.
Stat. Auth.: ORS 675.510(3), 675.530(1)(3), 675.535(1). 675.537(1)(3). 675560 (2).
675.571(4), 675.595(3), 675.600(1)(a)
Stats. Implemented: ORS 675.510 - 675.600
Hist.: BCSW 1-2008, f. 6-27-08, cert. ef. 7-1-08; BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11;
BLSW 1-2011(Temp), f. & cert. ef. 7-5-11 thru 12-31-11

877-040-0050
Contested Case Hearing

When the board takes disciplinary action, the board will place notice
of this action in the Directory of Regulated Social Workers. The board will
also provide notice of the action to the Oregon Chapter of the National
Association of Social Workers (NASW), the Oregon Society of Clinical
Social Workers (OSCSW), and to the Association of Social Work Boards
(ASWB) Disciplinary Action Reporting System (DARS).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 675.510 - 675.600, 675.900 & 675.990

Stats. Implemented: ORS 675.595

Hist.: BCSW 1-1986, f. & ef. 7-7-86; BCSW 2-1991, f. & cert. ef. 5-30-91; BCSW 2-1993,

f. & cert. ef. 10-13-93; BCSW 1-1995, f. 6-26-95, cert. ef. 7-1-95; BCSW 1-2001, f. & cert.

ef. 5-4-01; BCSW 2-2005, f. & cert. ef. 12-22-05; BCSW 1-2009, f. 6-15-09, cert. ef. 7-1-09;

BLSW 3-2010, f. 12-15-10, cert. ef. 1-1-11; BLSW 1-2011(Temp), f. & cert. ef. 7-5-11 thru
12-31-11
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Board of Massage Therapists
Chapter 334

Rule Caption: Amend budget, remove definition of agency.

Adm. Order No.: BMT 2-2011

Filed with Sec. of State: 6-29-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 4-1-2011

Rules Amended: 334-001-0012, 334-001-0060

Subject: The Oregon Board of Massage Therapists (Board) is per-
manently amending the 2011-2013 biennium budget, to address the
financial operations of the agency.

The Board is permanently amending definitions to remove the
word “agency” as the current definition is erroneous and the word
referenced in common terms.

Rules Coordinator: Diana Nott—(503) 365-8657, ext. 1

334-001-0012
Budget

The Oregon Board of Massage Therapists hereby adopts, and fully
incorporates herein, the Oregon Board of Massage Therapists 2011-2013

Biennium budget of $1,602,000
Stat. Auth.: SB 1127, ORS 183 & 687.121
Stats. Implemented: Section 6, (1) & (2)
Hist.: BMT 2-1999(Temp), f. & cert. ef. 9-17-99 thru 3-15-00; BMT 1-2000, f. & cert. ef. 1-
12-00; BMT 2-2000, f. & cert. ef. 8-3-00; BMT 1-2001, f. & cert. ef. 5-29-01; BMT 2-2003,
f. & cert. ef. 6-17-03; BMT 2-2005(Temp), f. & cert. ef. 6-24-05 thru 6-30-05; BMT 3-2005,
f. 6-24-05, cert. ef. 7-1-05; BMT 1-2007, f. & cert. ef. 6-29-07; BMT 2-2007, f. & cert. ef. 7-
3-07; BMT 3-2009, f. & cert. ef. 7-2-09; BMT 3-2010, f. 12-22-10, cert. ef. 1-1-11; BMT 1-
2011, f. & cert. ef. 4-21-11; BMT 2-2011, f. 6-29-11, cert. ef. 7-1-11

334-001-0060
Definitions

(1) “Barter” means partial or complete trade or exchange of massage
or bodywork services for any other type of goods or service other than
money.

(2) “Board” means the State Board of Massage Therapists or its
authorized representatives as provided by ORS 687.115.

(3) “Bodywork” means the use on the human body, for the purpose of,
but not limited to, maintaining good health and establishing and maintain-
ing good physical condition of:

(a) Pressure, friction, stroking, tapping, kneading, vibration or
stretching by manual or mechanical means or gymnastics;

(b) Appliances, tools or devices;

(c) Topical preparations; or

(d) Hot and cold applications.

(4) “Boundary” means the limits in a professional relationship which
create safety based on the needs of the client.

(5) “Boundary violation” means an alteration or shift in the limits of
a professional relationship so that what is allowed in the relationship
becomes ambiguous and/or may not be based on the needs of the client.

(6) “Caring” means acting in a manner in which things, events, peo-
ple or relationships matter.

(7) “Certified Class or program” means a class or program that is
approved by the Board and is offered:

(a) By a person or institution licensed as a career school under ORS
345.010 to 345.450; or

(b) By a community college approved by the Department of
Education; or

(c) In another state and licensed or approved by the appropriate
agency in that state.

(8) “Client” means any individual, group of individuals, or organiza-
tion to whom an L.M.T. provides massage

(9) “Client vulnerability” means factors which diminish a client’s
ability to be self-determining.

(10) “Compensation” means something given or received as payment
including but not limited to bartering, tips, monies, donations, or services.

(11) “Contflict of interest” means any action or decision or recom-
mendation by an LMT at the detriment of a client.

(12) “Contact hours” means actual hours in class under the instruction
of and in the presence of an instructor.

(13) “Critical Reflection” means a process whereby knowledge and
action are connected to each other through the application of careful, con-
scious, deliberate reflection on:

(a) Personal practice (perceptions, assumptions, motivations, values,
behaviors).
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(b) Assessment and understanding of a situation.

(c) Likely or actual consequences or impact of one’s actions.

(14) “Dual Relationship” means any relationship of a personal or
business nature with a client that is in addition to or concurrent with a pro-
fessional relationship in which the L.M.T. is providing or has provided
massage or bodywork services to that same client.

(15) “Ethics” means a system of valued societal beliefs and behaviors
that may be used to guide and evaluate conduct to ensure the protection of
an individual’s person and rights.

(16) “Indorsement” means:

(a) The process of evaluating and recognizing the credentials of a per-
son licensed in Oregon in another health care specialty that includes in its
scope of practice, acts defined as massage: or

(b) The process of evaluating and recognizing the credentials of a
massage or bodywork practitioner authorized to practice massage or body-
work in another jurisdiction.

(17) “Informed consent” means a process wherein clients have knowl-
edge of what will occur, that participation is voluntary, and that the client is
competent to give consent.

(18) “Licensee” means any person holding a license, permit, or cer-
tificate issued by this Board; an L. M.T.

(19) “L.M.T.” means a Licensed Massage Therapist.

(20) “Massage” or “massage therapy” is defined in ORS 687.011.

(21) “Personal power” means recognizing and taking personal
responsibility for the inherent power differential between the L.M.T. and
the client and recognizing and taking personal responsibility for the impact
of professional decisions, actions and behavior on the client.

(22) “Power differential” means the basic inequality inherent in the
professional relationship between an L.M.T. and a client in terms of who
has the advantage in the relationship. The L.M.T. is presumed to have the
advantage by virtue of the authority which emerges from the role of pro-
fessional and the vulnerability which is automatically part of the role of
client.

(23) “Practice of massage” is defined in ORS 687.011.

(24) “Professional authority” means the power inherent in the profes-
sional role and which is derived from a combination of an LM.T.’s spe-
cialized or expert knowledge, societal expectations, stated and unstated
client expectations, and an L.M.T.’s personal power.

(25) “Professional relationship” means the relationship established
when an L.M.T. contracts with a client, verbally or in writing, to provide
any service associated with the practice of massage or bodywork.

(26) “Professional role” means assuming the demands and responsi-
bilities of professional authority by taking charge of the conditions which
create and maintain client safety and trust in the professional-client rela-
tionship.

Stat. Auth.: ORS 687.011 & 687.121

Stats. Implemented: ORS 687.011

Hist.: BMT 2-1998, f. & cert. ef. 7-22-98; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 1-2009,

f. 2-13-09, cert. ef. 3-1-09; BMT 3-2009, f. & cert. ef. 7-2-09; BMT 2-2011, f. 6-29-11, cert.

ef. 7-1-11
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851-061-0020
Definitions

As used in these rules:

(1) “Assisted Living Facility” means a facility that is licensed by the
State of Oregon and as defined by the Oregon Department of Human
Services.

(2) “Board-approved Curriculum” means content required in nursing
assistant and medication aide training programs established by Board poli-
cy.

(3) “Certified Medication Aide (CMA)” means a Certified Nursing
Assistant who has had additional training in administration of noninjectable
medication and holds a current unencumbered Oregon CMA certificate.

(4) “Certified Nursing Assistant (CNA)” means a person who holds a
current Oregon CNA certificate by meeting the requirements specified in
these rules; whose name is listed on the CNA Registry; and who assists
licensed nursing personnel in the provision of nursing care. The phrase
Certified Nursing Assistant and the acronym CNA are generic and may
refer to CNA 1, CNA 2 or all CNAs.

(5) “Certified Nursing Assistant 1 (CNA 1)” means a person who
holds a current Oregon CNA certificate and who assists licensed nursing
personnel in the provision of nursing care.

(6) “Certified Nursing Assistant 2 (CNA 2)” means a CNA 1 who has
met requirements specified in these rules for one or more of the CNA 2 cat-
egories.

(7) “Client” means the individual who is provided care by the CNA or
CMA including a person who may be referred to as “patient” or “resident”
in some settings.

(8) “Clinical Instructor” means a registered nurse whose role is edu-
cation of students in the skills laboratory or clinical site and who may par-
ticipate in classroom teaching under the direction of the program director
or primary instructor.

(9) “Clinical Preceptor” means a licensed nurse who provides direct
clinical supervision of students during their clinical experience under the
direction of the program director or a primary instructor.

(10) “Clinical Site” is a location or situation in which hands on expe-
rience with actual clients is obtained.

(11) “CNA Registry” means the listing of Oregon Certified Nursing
Assistants maintained by the Board.

(12) “Competency evaluation” means the Board approved process for
determining competency.

(13) “Criminal History Check” means the Oregon Criminal History
Check and when required, a National Criminal History Check and/or a
State-Specific Criminal History Check, and processes and procedures
equivalent to the Department of Human Services (DHS) rules.

(14) “Direct supervision” means that the registered nurse, clinical
nurse specialist, or nurse practitioner is physically present and accessible in
the immediate client care area and is available to intervene if necessary.

(15) “Facility-Based Program” means an approved nursing assistant
or medication aide training program in a licensed nursing facility.

(16) “Full-time” means at least 32 hours of regularly scheduled work
each week.

(17) “Independent Training Program” means an approved nursing
assistant or medication aide training program that is not a facility-based
program.

(18) “Instructor-directed”” means an on-line training that is managed,
directed, and facilitated through interaction between learners and identified
instructor(s). Learning activities may occur through either synchronous or
asynchronous interaction between instructor and students and among stu-
dents.

(19) “Level 1 training” is the minimum training required to prepare a
graduate to take the state certification examination for CNA 1.

(20) “Level 2 training” is training available to a CNA 1 to prepare
them for a role in one or more of the Board approved category areas.

(21) “Licensed Nursing Facility” means a licensed nursing home or a
Medicare or Medicaid certified long term care facility.

(22) “Nursing Assistant” means a person who assists licensed nursing
personnel in the provision of nursing care. ORS 678.440(4)

(23) “On-line program” means an interactive computer based training
program that provides at least the equivalent of the Board required class-
room, laboratory, and clinical hours under the supervision of a Board
approved instructor/preceptor.

(24) “On-line program provider” means a provider that has a proven
track record of successfully providing professional development, training
and educational programs in both classroom and on-line environments in
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Oregon, either directly or in partnership, in the previous 24 months of appli-
cation, and meets all Board requirements.

(25) “Program” means a training program that prepares graduates for
certification as a nursing assistant level 1, level 2, or medication aide. The
terms “nursing assistant program, or “medication aide program” as used in
these rules, are synonymous with “Program.”

(26) “Representative of the Board” means the Nursing Assistant
Program Consultant or Board designee qualified to perform the necessary
responsibilities.

(27) “Residential Care Facility” means a facility that is licensed by
the State of Oregon and as defined by the Oregon Department of Human
Services.

(28) “Self-directed” means an on-line program in which course mate-
rials, learning activities, communications, and assessment activities are
delivered and completed electronically. Learners engage in and complete
activities at their own pace.

(29) “Self-Evaluation” means a review of a basic nursing assistant or
medication aide training program conducted by the program director using
forms provided by the Board and submitted to the Board.

(30) “Site Visit” means that representative(s) of the Board go to the
location of a program for specified purpose(s) which may include a survey
for approval.

(31) “Standards for Approval” means authoritative statements which
set expectations for a program to achieve and maintain approval status.
(OAR 851-061-0080 through 0130).

(32) “Survey Visit” means that representative(s) of the Board go to the
location of a program to review the program for compliance with Standards
for Approval, and to prepare a report and recommendation regarding
approval status.

(33) “Waiver of Prohibition” authorizes a program to be taught in but
not by a facility that has had its approval denied or withdrawn pursuant to

OAR 851-061-0050(2).
Stat. Auth.: ORS 678.440, 678.442 & 678 444
Stats. Implemented: ORS 678.440, 678.442 & 678.444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 1-2004, f. 1-29-04, cert. ef. 2-12-04; BN 11-2004,
f. & cert. ef. 7-13-04; BN 2-2008, f. & cert. ef. 2-25-08; BN 2-2011, f. & cert. ef. 7-11-11

851-061-0030
Process for Program Approval

(1) Any person, partnership, association, corporation, or limited lia-
bility company desiring to offer training other than just nursing assistant or
medication aide training to non-employed students will need to be licensed
through the Oregon Department of Education in addition to meeting the
Board’s standards as described in these rules.

(2) Any person, partnership, association, corporation, or limited lia-
bility company desiring to offer only nursing assistant or medication aide
training without being licensed through the Oregon Department of
Education shall apply for an exemption of licensure from the Department
of Education.

(3) All nursing assistant or medication aide training programs shall be
Board-approved prior to being offered. Retroactive approval shall not be
granted.

(4) Application for Initial Approval of level 1, level 2, and medication
aide training programs. A facility, agency, on-line program provider, or
individual wishing to establish a new nursing assistant or medication aide
training program shall make application to the Board at least 45 days in
advance of expected start date. The application for initial approval of a
training program shall include:

(a) A completed form provided by the Board;

(b) Appropriate fees;

(c) Faculty names and qualifications;

(d) Names of classroom and clinical facilities;

(e) Name of person authorized to accept service of notices issued by
the Board;

(f) Program rationale, philosophy and purpose;

(g) Program outline:

(A) Objectives;

(B) Curriculum content divided into number and sequence of didactic
and clinical hours; and

(C) Teaching methodology.

(h) Evaluation method:

(A) Laboratory and clinical skills checklist approved by the Board;

(B) Final exam; and

(C) In addition, for level 2 training programs, a Board approved com-
petency evaluation.

(i) Enrollment agreement and disclosure statement that includes:
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(A) Beginning and ending dates of the training;

(B) An outline of the instructional program as required by these rules
for which the student is enrolled;

(C) Fees, tuition, and other program costs (books, clothing, etc.) item-
ized separately;

(D) A published cancellation and refund policy, procedure, and sched-
ule that is fully explained during orientation, prior to the beginning of
instruction, and requires no less than:

(1) If the training program discontinues after the fees and tuition have
been paid, the program provider must refund the tuition and fees in full if
the closure happens before the course is completed;

(ii) If the student cancels enrollment in writing three days before the
commencement of the first day of classes or three days before they receive
access to the online didactic training, all tuition and fees paid to the pro-
gram specific to the enrollment agreement, will be refunded, less a cancel-
lation fee that cannot exceed 10 percent of the tuition and fees paid; and

(iii) Clearly stated reasons for which a refund will not be granted; and

(E) Information about how the student can file a complaint about the
program with the Board.

(j) Tentative time schedule for initiating the program; and

(k) Plan for what job placement assistance will consist of from the
training program.

(5) A site visit may be conducted by a representative(s) of the Board;

(6) The program director will be notified of approval or non-approval.
Following receipt of notification from the Board of approval or non-
approval:

(a) A program that is approved may begin classes according to the
schedule submitted;

(b) A program that is not approved will be notified of the deficiencies
and will be re-evaluated after appropriate modifications are made;

(c) A program denied approval may petition the Board for reconsid-
eration.

(7) An approved nursing assistant level 1 or medication aide training
program:

(a) Shall be required to demonstrate ongoing compliance with the
standards of approval at least every two years for continued approval.

(b) Shall be surveyed for consideration of continued approval and
may have a survey visit or interim self-evaluation report required by the
Board at any time.

(c) May be subject to scheduled or non-scheduled site visits for con-
tinued approval or any other purpose at any time.

(d) Shall submit an interim self evaluation during the intervening year
or as requested by the Board on forms provided by the Board.

(e) Shall have records available for review.

(f) Shall have adequate financial support for the stability and contin-
uation of the program.

(8) An on-line provider shall have a proven track record of success-
fully providing professional development, training and educational pro-
grams in both classroom and on-line environments in Oregon, either direct-
ly or in partnership, in the previous 24 months, and meet all Board require-
ments prior to being approved.

(9) Following initial approval, level 2 training programs remain
approved unless specifically withdrawn by the Board.

(10) Program changes requiring Board approval:

(a) Change of program ownership:

(A) If the change only causes minor changes, there is no need to seek
new approval of the program.

(B) If the change causes a substantial difference as determined by the
Board through the impact on the students, faculty, or program resources, an
application and approval for the program shall be required.

(b) Changes in course content, lab/clinical skill checklist, final exam,
certificate of completion, program director, primary instructor, clinical
instructor, clinical preceptor, policies and procedures related to attendance,
course requirements, cancellation and refunds, or classroom or clinical

training sites shall be submitted to the Board for approval.
Stat. Auth.: ORS 678.440 & 678444
Stats. Implemented: ORS 678.444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 5-2002, f. & cert. ef. 3-5-02; BN 1-2004, f. 1-29-
04, cert. ef. 2-12-04; BN 7-2006, f. & cert. ef. 5-8-06; BN 2-2008, f. & cert. ef. 2-25-08; BN
2-2011, f. & cert. ef. 7-11-11

851-061-0040
Inactive Status or Closure of a Program

(1) Voluntary Inactive Status. A training program may be granted tem-
porary inactive status for up to two years:
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(a) The program director shall notify the Board in writing of the
intended inactive date and the plan for allowing the currently enrolled stu-
dents to complete the program.

(b) The program shall be continued until the committed class sched-
ule of currently enrolled students is completed.

(2) Involuntary Inactive Status. A training program shall be placed on
temporary inactive status for up to one year for the following reasons:

(a) To allow an opportunity for the program to take corrective action;
or

(b) After a period of 12 months during which no classes were taught.

(3) Process to reinstate active status: A training program may be rein-
stated subsequent to voluntary or involuntary inactive status by submitting
satisfactory evidence that the program meets Board standards.

(4) Voluntary Closing. When a facility, institution or individual con-
siders closing a nursing assistant training program, the program director
shall:

(a) Notify the Board in writing of the intended closing date and the
plan for allowing the currently enrolled students to complete the program.

(b) Continue the program until the committed class schedule of cur-
rently enrolled students is completed.

(c) Provide for the custody of the records:

(A) If the nursing assistant or medication aide training program clos-
es but the educational institution or licensed health care agency continues
to function, the institution shall assume responsibility for the records of the
students and the graduates. The Board of Nursing shall be advised of the
arrangements made to safeguard the records.

(B) If the facility-based or independent training program ceases to
exist, the Board of Nursing shall be consulted about the maintenance of stu-

dent records.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.440 & 678 444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 1-2004, f. 1-29-04, cert. ef. 2-12-04; BN 2-2011,
f. & cert. ef. 7-11-11

851-061-0050
Denial or Withdrawal of Program Approval

(1) The Board may deny or withdraw approval if standards for
approval of new or existing nursing assistant level 1, level 2, or medication
aide training programs are not being met:

(a) Notice of the deficiency(ies) shall be given in writing to the pro-
gram director;

(b) The program director may submit evidence of correction to the
Board;

(c) The Board may withdraw program approval immediately or pre-
scribe the time within which the deficiency(ies) shall be corrected;

(d) The approval may be withdrawn, if the program fails to correct the
deficiency(ies) within the time specified;

(e) A program may request a hearing if the approval is withdrawn; and

(f) The withdrawal may be effective after the last currently enrolled
student has completed the program.

(2) Pursuant to Federal Regulations the Board shall deny approval to
a nursing assistant training program and shall withdraw approval from a
previously approved nursing assistant training program offered by or in a
licensed nursing facility or a skilled nursing facility which, in the previous
two years:

(a) Has operated under a waiver of the federal requirement for nurs-
ing facilities and skilled nursing facilities to have 24 hour a day licensed
nurse staffing with eight hour a day registered nurse staffing when such
waiver is in excess of 48 hours per week; or

(b) Has been determined by surveyors from the state Seniors and
People with Disabilities Division or federal Center for Medicare and
Medicaid Services to have conditions which pose an immediate threat to
resident health and safety; or

(c) Has been subject to an extended or partial extended survey, a
restriction of admissions or an impending restriction of admissions for pro-
vision of substandard quality of care; or

(d) Was subject to a denial of payment under federal law; or

(e) Has had its Medicare participation terminated under federal or
state law; or

(f) Was assessed a civil penalty of $5,000 or more, for deficiencies in
nursing facility standards, except if waived pursuant to 42 CFR § 483.151;
or

(g) Has operated under trusteeship appointed to oversee the operation
of the nursing facility and to ensure the health and safety of its residents; or

(h) As a result of state action terminated the operation of the facility
or was closed or has had its residents transferred.
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(3) A program or facility that has had its approval denied or with-
drawn pursuant to OAR 851-061-0050(2) may apply for waiver of prohibi-
tion if:

(a) The facility has received written notice from Seniors and People
with Disabilities Division’s Client Care Monitoring Unit that it is in com-
pliance with regulations governing licensure and/or certification; and

(b) There is not another program within ten road-miles from the facil-
ity submitting the request.

(4) The letter of request for waiver of prohibition shall:

(a) Address the distance in road-miles from the sanctioned facility to
the closest program or facility that is willing and eligible for approval to
serve as a clinical site for the training program; and

(b) Include a written statement of compliance with the standards for
licensure and certification.

(5) The Board shall grant or deny the waiver based upon information
received from applicant and Seniors and People with Disabilities Division’s
Client Care Monitoring Unit.

(6) The Board may withdraw program approval of a nursing assistant
level 1 or medication aide training program if:

(a) The program cannot provide satisfactory evidence that the stan-
dards for nursing assistant or medication aide training programs are consis-
tently maintained; or

(b) No classes have been taught for 24 consecutive months; or

(c) The average pass rate for graduates of the program falls below
85% over a two year period; or

(d) The clinical facility fails to permit a site visit of the training pro-
gram.

(7) The Board may withdraw program approval of a nursing assistant
level 2 training program if:

(a) Standards for program approval are not met as determined by a
survey visit or interim self evaluation report which may be required by the
Board at any time, for any purpose, and may be announced or unan-
nounced; and

(b) A site visit is not permitted or records are not available for review.

(8) When program approval is withdrawn, the program shall:

(a) Submit a plan to the Board within ten working days for comple-
tion of the currently enrolled students;

(b) Allow students who have started a training program from which
approval has been withdrawn to complete the course; and

(c) Submit the required student information to the Board, using the
Board approved format, when the students have completed the course.

(9) The Board may reinstate approval of the nursing assistant or med-
ication aide training program upon submission of satisfactory evidence that
the program meets the Board standards.

Stat. Auth.: ORS 678440 & 678.444

Stats. Implemented: ORS 678 444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 1-2004, f. 1-29-04, cert. ef. 2-12-04; BN 6-2008,
f. & cert. ef. 6-24-08; BN 2-2011, f. & cert. ef. 7-11-11

851-061-0075
Standards for Approval: Organization and Administration

(1) Training program policies and procedures shall be in written form
and shall be reviewed at least once every two years.

(2) Training programs implementing program changes cannot require
students who are currently enrolled to complete the requirements of a
revised program. Enrolled students are to be taught out under the program
identified in their most current signed enrollment agreement. Exceptions
may be allowed when and if the school and student mutually agree to the
program change(s) and a new or amended enrollment agreement is negoti-
ated, accepted, and signed by the student and school. Examples of program
changes as used in this rule include, but are not limited to, increase or
decrease of hours required, changes in the schedule of hours of instruction,
adding or dropping course requirements, increasing program costs or fees,
or changes in the payment plan.

(3) Training program shall be financially viable for the stability and
continuation of the program.

(a) Training program providers in assisted living, licensed nursing,
and residential care facilities licensed by the Department of Human
Services or the Health Authority and training programs licensed by the
Department of Education are exempt from demonstrating financial viabili-
ty to the Board.

(b) Training program providers not identified in OAR 851-061-
0075(3)(a), will provide financial statements to demonstrate:

(A) Assets equal to or greater than liabilities;

(B) No operating loss in any year of more than 10% of their net worth;
and
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(C) No operating loss of any amount for two consecutive years.

(c) A training program that is unable to verify financial viability may
be required to carry a bond, get a letter of credit, or escrow unearned tuition.

(4) All training program advertising, sales, collection, credit or other
business practices are conducted in a manner that does not violate ORS

646.608.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.440 & 678.444
Hist.: BN 2-2011, f. & cert. ef. 7-11-11

851-061-0080
Standards for Program Approval: Faculty Qualifications and
Responsibilities

(1) The training of nursing assistants level 1 shall be by or under the
supervision of a program director or primary instructor who has at least one
year of nursing experience in a licensed nursing facility.

(2) The program director shall hold a current, unencumbered license
to practice as a registered nurse in Oregon; and

(a) For a nursing assistant level 1 and level 2 training program, have
at least three years of nursing experience, including at least one year of
working in direct patient care; and one of the following:

(A) One year of experience on a nursing faculty;

(B) One year of experience in staff development;

(C) Evidence of academic preparation for teaching adults; or

(D) Evidence of equivalent experience.

(b) For a medication aide training program, have at least three years
of experience as a Registered Nurse, including at least one year as a nurse
educator or nurse administrator.

(3) The program director shall:

(a) Act as liaison with the Board related to the program’s continuing
compliance with the required elements of these rules;

(b) Implement and maintain a program that complies with all Board
standards;

(c) Assume the ultimate responsibility for the implementation of the
Board-approved curriculum;

(d) Have sufficient time provided for carrying out administrative
responsibilities. Number of faculty, students, classes in progress, and loca-
tions utilized for classroom and clinical training are to be considered in
determining appropriate time allocated;

(e) Recruit, supervise, and evaluate qualified primary instructors and
clinical instructors or preceptors;

(f) Develop and implement written policies necessary for the opera-
tion of the program, including those maintained under OAR 851-061-
0110(1)(c)(G);

(g) Ensure that all students have initiated a criminal history check
prior to entering the program and that all students are eligible pursuant to
laws governing the clinical site facility to participate in the program’s clin-
ical experiences.

(h) Coordinate classroom and clinical sites and activities;

(i) Ensure that the classroom, lab, and clinical environment is con-
ducive to teaching and learning;

(j) Assure that the clinical setting provides an opportunity for the stu-
dents to perform the skills taught in the curriculum;

(k) Ensure that a Board-approved primary instructor, clinical instruc-
tor, or clinical preceptor is on the premises at all times during scheduled
clinical hours;

(1) Supervise or coordinate supervision of students in the clinical set-
ting or assign this responsibility to the primary instructor.

(m) Provide or arrange for the orientation of the primary and clinical
instructors or clinical preceptors to their role and responsibilities.

(n) Assess students’ reactions to course content, instructional effec-
tiveness, and other aspects of the learning experience;

(0) Submit program data upon request of the Board on forms provid-
ed by the Board;

(p) Submit required reports;

(q) Verify that the training facility in which the training program is
offered or utilized for the clinical experience is licensed under the appro-
priate licensing agency and is in substantial compliance with all standards
for licensure;

(r) Verify that a facility utilized for out-of-state clinical experience:

(A) Has not been found within the preceding two years, by the state
survey and certification agency, using the currently applicable Center for
Medicare and Medicaid Services regulations, to be categorized as provid-
ing substandard quality of care;

(B) Is no more than 50 miles from an Oregon border; and

(C) Has given permission for site visit(s) by Board staff.
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(s) For medication aide training programs, determine student eligibil-
ity by verifying that the applicant:

(A) Holds a current certificate to practice as a CNA 1 on the CNA
Registry;

(B) Has graduated from an approved basic nurse aide training pro-
gram at least six months prior to enrollment in the medication aide training
program; and

(C) Meets the employment requirement of at least six months of full
time experience as a nursing assistant or the equivalent in part time experi-
ence since graduation from a basic nursing assistant training program
unless the applicant is exempt under OAR 851-062-0090.

(4) The primary instructor shall hold a current, unencumbered license
to practice as a registered nurse in Oregon; and

(a) For a nursing assistant level 1 and level 2 training program, have
two years experience as a registered nurse and teaching experience or edu-
cational preparation for teaching adults.

(b) For a medication aide training program, have at least three years
of nursing experience, to include:

(A) One year as a nurse educator, a primary instructor in a nursing
assistant training program or as a nurse administrator, and

(B) One year working with the particular type of clientele or provid-
ing clinical instruction in a setting with the particular type of clientele with
whom students will have their clinical experience.

(c) May be the director of nursing service in a long term care facility
only if there is evidence of formal arrangements for the director of nursing
position to be filled by another qualified nurse during the period of instruc-
tion.

(5) The primary instructor shall:

(a) Implement the required Board-approved curriculum;

(b) Provide effective teaching strategies in an environment that
encourages student and instructor interaction;

(c) Supervise and be present in the classroom at least 75% of the time
that classes are being taught, or for on-line programs, be available for con-
sultation and additional clarification at least every 72 hours;

(d) Evaluate competency of students; and

(e) In addition, for medication aide training programs, the primary
instructor shall:

(A) Obtain approval from a facility prior to using a facility employee
as a clinical preceptor. The facility has the right to refuse such approval;

(B) Ensure that each student’s clinical experience includes adminis-
tration of medications by all approved routes of administration and includes
administration of a variety of medications; and

(C) Supervise the clinical experience for all medication aide students.
Clinical preceptors may be used as appropriate.

(6) Other personnel from the healthcare professions may supplement
the instructor in their area of expertise:

(a) For a nursing assistant level 1 and level 2 training program, the
program director or primary instructor may:

(A) Involve as trainers for a specific portion of the nursing assistant
training, other licensed nursing personnel or other licensed health care pro-
fessionals who have at least one year of experience in their field.

(B) Use an approved clinical instructor who shall:

(i) Hold a current, unencumbered license to practice as a registered
nurse in Oregon; and

(ii) Have the equivalent of one year full time experience as a regis-
tered nurse.

(C) Use an approved clinical preceptor who shall:

(i) Hold a current, unencumbered license to practice nursing in
Oregon; and

(ii) Have the equivalent of at least one year of experience as a licensed
nurse.

(b) For a medication aide training program, the clinical preceptor
shall:

(A) Hold a current, unencumbered license to practice nursing in
Oregon;

(B) Have the equivalent of one year full time experience as a licensed
nurse and shall have three months’ nursing experience in a facility licensed
the same as the setting in which the medication aide student will be pass-
ing medications;

(C) Provide direct supervision; and

(D) Have only the responsibility for clinical precepting during the
scheduled clinical experience.

(c) Certified medication aides, resident care managers, and directors
of nursing are prohibited from acting as clinical preceptors for medication

aide students.
Stat. Auth.: ORS 678.440 & 678.444
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Stats. Implemented: ORS 678.440 & 678 444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 18-2002, f. & cert. ef. 10-18-02; BN 1-2004, f. 1-
29-04, cert. ef. 2-12-04; BN 11-2004, f. & cert. ef. 7-13-04; BN 7-2006, f. & cert. ef. 5-8-06;
BN 2-2008, f. & cert. ef. 2-25-08; BN 2-2011, f. & cert. ef. 7-11-11

851-061-0090
Standards for Program Approval: Curriculum

(1) Board-approved curriculum shall be used in approved nursing
assistant level 1 and medication aide training programs.

(2) A nursing assistant level 1 training program shall consist of:

(a) At least 150 hours of instruction divided into 75 hours of class-
room instruction and 75 hours of supervised clinical experience;

(b) At least 24 hours of supervised classroom/laboratory instruction
with return student demonstrations of learned skills to determine compre-
hension and competency, in addition to facility orientation, preceding the
students’ care of clients; and

(c) At least 75 hours of supervised clinical experience in a hospital,
licensed nursing, residential care, or assisted living facility that has a regis-
tered nurse on duty during all scheduled student clinical hours, is in sub-
stantial compliance with all standards of licensure, and provides an oppor-
tunity for the student to perform the skills taught in the Board’s approved
curriculum.

(3) An on-line nursing assistant level 1 training program shall consist
of:

(a) At least the equivalent of 51 hours according to the nationally rec-
ognized standard of content to credit ratio;

(b) At least 24 hours of supervised laboratory instruction provided no
later than two weeks after the successful completion of the on-line portion
of the curriculum. The laboratory portion of the program shall include
return student demonstration of learned skills to determine comprehension
and competency, in addition to facility orientation, preceding the students’
care of clients;

(c) At least 75 hours of supervised clinical experience in a hospital,
licensed nursing, residential care, or assisted living facility that has a regis-
tered nurse on duty during all scheduled student clinical hours, is in sub-
stantial compliance with all standards of licensure, and provides an oppor-
tunity for the student to perform the skills taught in the Board’s approved
curriculum;

(d) Ongoing technical support service(s) to sustain the electronically
offered program including provisions for staffing, reliability, privacy, and
security; and

(e) Ongoing technical support service(s) for students on each required
educational technology hardware, software, and delivery system.

(4) A nursing assistant level 2 training program will have Board
approved:

(a) Standardized category curriculum that may vary in training hours
from other Board approved standardized category curricula; and

(b) Competency evaluation.

(5) Medication aide training program classroom and clinical instruc-
tion hours:

(a) A medication aide training program shall consist of at least 84
hours of instruction divided into at least 60 hours of classroom/lab instruc-
tion and at least 24 hours of 1:1 supervised clinical experience.

(b) All clinical hours shall be completed at one site (licensed nursing
facility, hospital, assisted living facility, or residential care facility).

(c) All required clinical hours shall be in medication administration
related activities.

(6) Admission requirements for medication aide training programs
shall be:

(a) Current, unencumbered CNA 1 status on the Oregon CNA
Registry maintained by the Board;

(b) Documentation of graduation from an approved basic nursing
assistant level 1 training program at least six months prior to enrollment in
the medication aide training program; and

(c) Documentation of at least six months full time experience as a
nursing assistant level 1 or the equivalent in part time experience since
graduation from a basic nursing assistant training program.

(7) An on-line nursing assistant level 2 or medication aide training
program shall consist of:

(a) At least the nationally recognized standard of content to credit
ratio to meet the Board’s curriculum policy for the specific training pro-
gram;

(b) Supervised laboratory instruction that meets the Board’s approved
curriculum provided no later than two weeks after the successful comple-
tion of the on-line portion of the curriculum. The laboratory portion of the
program shall include return student demonstration of learned skills to
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determine comprehension and competency, in addition to facility orienta-
tion, preceding the students’ care of clients;

(c) Supervised clinical experience in a hospital, licensed nursing, res-
idential care, or assisted living facility that has a registered nurse on duty
during all scheduled student clinical hours, is in substantial compliance
with all standards of licensure, and provides an opportunity for the student
to perform the skills taught in the Board’s approved curriculum;

(d) Ongoing technical support service(s) to sustain the electronically
offered program including provisions for staffing, reliability, privacy, and
security; and

(e) Ongoing technical support service(s) for students on each required
educational technology hardware, software, and delivery system.

(8) Classroom and clinical faculty/student ratios for nursing assistant
level 1, level 2, and medication aide training programs:

(a) Classroom:

(A) The ratio of students per instructor in the classroom shall be such
that each trainee is provided with registered nurse assistance and supervi-
sion and be no more than 30 students per instructor for nursing assistant
level 1 training programs, 20 students per instructor for medication aide
training programs, and 32 students per instructor for CNA level 2 training
programs.

(B) The amount of students assigned per instructor with self-directed,
on-line instruction shall be such that each trainee is provided with consul-
tation and additional clarification by a Board approved instructor within 72
hours of a trainee’s inquiry.

(C) The ratio of students per instructor with instructor-directed, on-
line instruction shall be such that each trainee is provided with consultation
and additional clarification by a Board approved instructor within 72 hours
of a trainee’s inquiry, and the class size shall be no more than 20 students
per instructor per on-line classroom.

(b) Lab: The ratio of students per instructor in nursing assistant level
1, level 2, and medication aide training programs shall be no more than 10
students per instructor at all times during the lab experience.

(c) Clinical:

(A) The ratio of students per instructor in a nursing assistant level 1
training program shall be no more than 10 students per instructor at all
times during the clinical experience.

(B) The ratio of students per instructor in a nursing assistant level 2
training program shall be no more than 8 students per instructor at all times
during the clinical experience.

(C) The ratio of students per instructor in a medication aide training
program shall begin with a ratio of one clinical preceptor to one medication
aide student during the first 24 hours of the clinical experience. Less inten-
sive supervision (either more students per preceptor or less direct supervi-
sion by preceptor) may occur after the first 24 hours, with satisfactory eval-
uation and approval of the clinical preceptor and primary instructor.

(9) Clinical experience and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(a) A clinical schedule shall be prepared for all students prior to the
beginning of the clinical experience, and provided to the clinical facility
director of nursing, the clinical instructor/preceptor, and the student.

(b) Student practice and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(A) Students may provide direct client care within their authorized
duties under the supervision of an approved instructor.

(B) Students shall be identified as students at all times while in the
clinical area.

(C) Students must not be counted as staff or utilized as staff during the
hours that are scheduled for clinical experience.

(D) Students may be on a unit, floor or wing of a facility only under
direct supervision of a qualified instructor.

(E) Students shall not be on a unit, floor, or wing without a CNA or
licensed nurse.

(F) Students shall provide care only to the level they have been taught
and determined competent by the approved clinical instructor.

(c) In addition, for medication aide training programs, the clinical
experience shall be progressive with the Board approved clinical preceptor
observing the medication administration and gradually increasing the num-
ber of clients to whom the student is administering medications;

(10) Program completion:

(a) Completion of a nursing assistant level 1 or medication aide train-
ing means that:

(A) The student has successfully completed 100% of the required
classroom and clinical hours and content in the curriculum;
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(B) The student has successfully demonstrated the required skills on
the laboratory and clinical skills checklist;

(C) The student has achieved a score of 75% or higher on the pro-
gram’s final examination;

(D) The student has successfully completed the clinical portion of the
program no later than four months following the last date of classroom
instruction or within four months after the successful completion of the on-
line portion of the program; and

(E) In addition, for nursing assistant level 1 training programs, the
student has successfully completed current, adult CPR certification in
accordance with Board-approved curriculum.

(b) Completion of a nursing assistant level 2 training means that:

(A) The student has successfully completed 100% of the required
classroom and clinical hours and content in the curriculum; and

(B) The student has successfully completed the competency evalua-

tion.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678 444
Hist.: BN 6-1999. f. & cert. ef. 7-8-99; BN 15-2002, f. & cert. ef. 7-17-02; BN 1-2004, f. 1-
29-04, cert. ef. 2-12-04: BN 11-2004, f. & cert. ef. 7-13-04; BN 12-2005. f. & cert. ef. 12-21-
05; BN 7-2006, f. & cert. ef. 5-8-06; BN 2-2008, f. & cert. ef. 2-25-08; BN 1-2009, f. & cert.
ef. 5-15-09; BN 10-2009, f. & cert. ef. 12-17-09; BN 2-2011, f. & cert. ef. 7-11-11

851-061-0110
Standards for Program Approval: Records

(1) Nursing assistant level 1, level 2, and medication aide training pro-
gram records shall:

(a) Be maintained for a period of seven years;

(b) Be maintained in a secure and dry manner;

(c) Include the following program files that are dated and contain:

(A) Faculty name and qualifications;

(B) Curricula, including the teaching methodology;

(C) Course schedules, including classroom and supervised clinical
hours;

(D) Laboratory and clinical skill checklists;

(E) Final exams;

(F) Documentation of Board approvals and re-approvals; and

(G) Policies, including but not limited to attendance, behavioral
expectations, course requirements including satisfactory progress stan-
dards, criminal history checks, dress code, cancellations and refunds, and
administration of examinations.

(d) Include student records that contain:

(A) Course start date;

(B) Document signed by student stating that they have received, read,
and understand the disclosure statement, enrollment agreement, and pro-
gram policies;

(C) Student progress record;

(D) Laboratory and clinical skills checklist;

(E) Attendance record;

(F) Examination scores;

(G) Proof of CPR certification (nursing assistant level 1 training pro-
gram);

(H) Proof of the criminal history check;

(I) Date of completion; and

(J) Record of student completion:

(i) Facility-based and independent programs shall maintain a copy of
the student certificate of completion;

(i) Community College and High School programs may meet this
standard by appropriate notation on student transcript.

(K) Date the student was employed (if applicable).

Stat. Auth.: ORS 678.440 & 678.444

Stats. Implemented: ORS 678 444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 12004, f. 1-29-04, cert. ef. 2-12-04; BN 11-2004,
f. & cert. ef. 7-13-04; BN 2-2011, f. & cert. ef. 7-11-11

851-061-0130
Interstate Programs

(1) Out-of-State Programs who seek to send student(s) for clinical
experience in Oregon shall meet the requirements established in OAR 851-
061-0090(8)(c) and 851-061-0090(9)(b).

(2) Programs with faculty and facilities located in Oregon and
approved by another state shall be required to obtain approval as a program

in Oregon.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.444
Hist.: BN 1-2004, f. 1-29-04, cert. ef. 2-12-04; BN 2-2011, f. & cert. ef. 7-11-11
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Board of Optometry
Chapter 852

Rule Caption: Adopts the 2011-2013 biennial budget for the oper-
ation of the Board.

Adm. Order No.: OPT 1-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-005-0005

Subject: 852-005-0005 — Adopts the 2011-2013 biennial budget
for the operation of the Board.

Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-005-0005
Budget

The Oregon Board of Optometry hereby adopts by reference the
Oregon Board of Optometry 2011-2013 Biennium Budget of $658,809
covering the period from July 1, 2011 through June 30, 2013. The
Executive Director of the Board will amend budgeted accounts as necessary
within the approved budget of $658.,809 for the effective operation of the
Board. The Board will not exceed the approved 2011-2013 Biennium
Budget without amending this rule, notifying holders of licenses, and hold-
ing a public hearing thereon as required by ORS Chapter 182.462(1) & (2).
Copies of the budget are available from the Board’s office and are also post-

ed on the Board’s website.
Stat. Auth.: ORS 683 & 182
Stats. Implemented: ORS 182.462(1) & (2)
Hist.: OPT 1-1999, f. 6-4-99, cert. ef. 7-1-99; OPT 1-2001, f. 6-18-01, cert. ef. 7-1-01; OPT
1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT 3-2005, f. 6-29-05, cert. ef. 7-1-05; OPT 1-2007, f.
5-21-07, cert. ef. 7-1-07; OPT 1-2009, f. 6-10-09, cert. ef. 7-1-09; OPT 1-2011, f. 6-24-11,
cert. ef. 7-1-11

Rule Caption: Reorganize and revise Board Schedule of Fees.
Adm. Order No.: OPT 2-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-010-0080

Subject: 852-010-0080 — Reorganize and revise Board Schedule of
Fees.

Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-010-0080
Schedule of Fees

The following fee schedule is established by the Oregon Board of
Optometry to set forth in one place all of the fees charged by the Board:

(1) Active License (see also 852-050-0006):

(a) Annual renewal —$323.

(A) License — $298.

(B) Electronic Prescription Monitoring Fund — $25.

(b) Additional office license — $45.

(c) Multiple office license — $90.

(d) Late renewal fee — $50.

(e) Lapse in CPR certification during licensing period — $50.

(f) Failure to notify the Board of practice locations — $50, $100,
$200.

(2) Inactive License (see also 852-050-0012):

(a) Annual renewal — $98.

(b) Late renewal fee — $15.

(3) Application for Licensure:

(a) Application for Examination and Licensure — $200.

(b) Application for Endorsement Examination and Licensure — $300.

(c) Application for TPA Certification — $75.

(d) Law and Administrative Rule Examination — $75.

(e) Wall Display Certificate — $30.

(4) Other Fees:

(a) License Verification — $20.

(b) List of Licensees — $25-$50.

(c) Reactivation of License — $100.

(d) Reinstatement of License — $100.

(e) Law and Administrative Rules Booklet — $25.

(5) The Board will not refund any fee unless there has been an error
by the Board in the charging of the fee. Information not known by the
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Board because the licensee, applicant, etc. has not supplied the correct

information is not considered an error.
Stat. Auth.: ORS 683 & 182 & 431
Stats. Implemented: ORS 683.270, 182.466 & 431.972
Hist.: OPT 1-2001, f. 6-26-01, cert. ef. 7-1-01; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT
3-2005, f. 6-29-05, cert. ef. 7-1-05; OPT 3-2006, f. 3-20-06, cert. ef. 7-1-06; OPT 1-2007, f.
5-21-07, cert. ef. 7-1-07; OPT 2-2009, f. & cert. ef. 12-11-09; OPT 2-2011, f. 6-24-11, cert.
ef. 7-1-11

Rule Caption: Extension of compliance date for requirements for
business entity organization.

Adm. Order No.: OPT 3-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-020-0045

Subject: 852-020-0045 — Extension of compliance date for require-
ments for business entity organization.

Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-020-0045
Requirements for Business Entity Organization

The following provisions apply to licensed optometric physicians in
Oregon organizing as a business entity and are in addition to the provisions
for a professional corporation, limited liability company and partnership
outlined in ORS Chapters 58, 63, 67, and 70.

(1) Definitions. As used in these administrative rules, unless the con-
text requires otherwise.

(a) “Business entity” means:

(A) A professional corporation organized under ORS Chapter 58,
predecessor law or comparable law of another jurisdiction;

(B) A limited liability company organized under ORS Chapter 63 or
comparable law of another jurisdiction;

(C) A partnership organized in Oregon after January 1, 1998, or that
is registered as a limited liability partnership, or that has elected to be gov-
erned by ORS Chapter 67 or comparable law of another jurisdiction; or

(D) A limited partnership organized under ORS chapter 70, predeces-
sor law or comparable law of another jurisdiction.

(b) “Majority ownership interest” means more than 50 percent of:

(A) The issued voting stock of a professional corporation;

(B) The members of a limited liability company; or

(C) Participation in the profits of a partnership.

(c) “Organizational document” means:

(A) The articles of incorporation of a professional corporation, or
comparable document of another jurisdiction;

(B) The articles of organization of a limited liability company, or
comparable document of another jurisdiction;

(C) The partnership agreement and, for a limited liability partnership,
its registration, or comparable document(s) of another jurisdiction; or

(D) A certificate of limited partnership, or comparable document of
another jurisdiction.

(d) “Owner” means a voting shareholder of a professional corpora-
tion, member of a limited liability company, or partner of a partnership.

(e) “Principal” means a person who is a director of a professional cor-
poration, manager of a limited liability company, or general partner of a
limited partnership.

(2) Requirements for business entities organized to practice optome-
try:

(a) The majority ownership interest shall be held by optometric physi-
cians licensed in this state to practice optometry.

(A) A majority of the principals shall be optometric physicians who
are licensed in this state to practice optometry.

(B) All officers except the secretary and treasurer, if any, must be
optometric physicians who are licensed in this state to practice optometry.
Any two or more offices may be held by the same person.

(b) A professional corporation may be a shareholder of a profession-
al corporation organized for the purpose of practicing optometry solely for
the purpose of effecting a reorganization as defined in the Internal Revenue
Code.

(c) Business entities organized before the effective date of this rule
that are not in compliance with the provisions of this rule have until January
1, 2012 to come into compliance.

(d) The Oregon Board of Optometry has the discretion to allow busi-
ness entities to apply for a waiver of the majority ownership requirement
provided full disclosure of business ownership is provided to the Board, a
plan and timetable is presented for a transition to meet the requirements of
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this rule, and the Board finds that the health and welfare of the patient is the
first priority of the optometric physicians and business entity.

(e) Upon a finding that a holder or owner of an optometric practice
has failed to comply with the provisions of this rule or the regulations pre-
scribed by the Board pursuant to the practice of optometry, the Oregon
Board of Optometry may consider the failure to comply with this rule as a
violation of this rule which may subject a holder or owner to discipline pur-

suant to ORS 683.140.
Stat. Auth.: ORS 58, 63, 683
Stats. Implemented: ORS 58.367, 63.074, 683.270(11)
Hist.: OPT 1-2010, f. & cert. ef. 9-20-10; OPT 3-2011, f. 6-24-11, cert. ef. 7-1-11

Rule Caption: Eliminates requirement to purchase wall certificate;
adds and amends language regarding display of license.

Adm. Order No.: OPT 4-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-050-0005

Subject: 852-050-0005 — Eliminates requirement to purchase wall
certificate; adds and amends language regarding display of license.
Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-050-0005
License and Certificate of Registration

(1) Upon becoming licensed to practice optometry in the state of
Oregon, each licensee will receive an office license for the primary place of
business. This original and current license must be posted conspicuously in
the office. Each licensee shall be required to pay a license renewal fee on
or before the license renewal date established by the Board. The licensee
will be given written notification of the license renewal period at the time
of licensure. The license renewal period will remain the same for the licens-
ee once established.

(2) If a licensee engages in practice in more than one office or place
of business, the licensee shall acquire and conspicuously display an origi-
nal and current license for that specific location in each additional office or
place of business. Upon written application of the licensee, the Board shall
issue such number of licenses upon receipt of $45 for each license. The
licensee must renew each practice location on an annual basis during the
license renewal period.

(3) In lieu of acquiring an additional office license for each practice
location, any licensee who has acquired a license to practice optometry in
Oregon may elect to acquire a multiple office license which allows the
licensee to practice at an unlimited number of additional practice locations.
Upon written application of the licensee and receipt of an additional $90
fee, the Board shall issue a license for practicing at multiple locations. This
original and current license shall be conspicuously displayed at each loca-
tion prior to practicing there. It is the responsibility of the licensee to keep
the Board informed of all practice locations. The licensee must renew this
license to practice at multiple locations on an annual basis during the
license renewal period.

(4) The licensee’s status (active or inactive, T, AT or ATI certified,
etc.) shall be indicated directly upon the annual license form.

(5) Upon becoming licensed to practice optometry in the state of
Oregon, each licensee may pay to the Oregon Board of Optometry a $30 fee

for a Board-signed Wall Certificate of Registration.
Stat. Auth.: ORS 683 & 182
Stats. Implemented: ORS 683.070, 683.100, 683.120, 683.270 & 182.466
Hist.: OF 11, f. 5-19-72, ef. 6-1-72; OF 14, f. 2-20-73, ef. 3-1-73; OE 2-1980, f. 12-23-80,
ef. 12-29-80; OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-87; OP 1-1991, f. & cert.
ef. 4-12-91; OP 2-1992, f. & cert. ef. 10-21-92; OP 2-1994, f. & cert. ef. 7-22-94; OP 2-1997,
f. & cert. ef. 10-1-97; OPT 3-1998, f. 6-10-98, cert. ef. 7-1-98; OPT 1-2001, f. 6-18-01, cert.
ef. 7-1-01; OPT 2-2002. f. & cert. ef. 12-18-02; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT
12007, f. 5-21-07, cert. ef. 7-1-07; OPT 4-2011, f. 6-24-11, cert. ef. 7-1-11

Rule Caption: Amends language; clarifies manner of 30-day
notice.

Adm. Order No.: OPT 5-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-050-0006

Subject: 852-050-0006 — Amends language; clarifies manner of 30-
day notice.

Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23
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852-050-0006
Annual Renewal of Active License

(1) Active licensees shall annually renew their license to practice
optometry for the license period established by the Board. License year
renewal periods are established by the Board based upon birth dates of
licensees in order that expiration dates fall due each month of the year.

(a) If the licensee’s date of birth is not available to the Board, a license
renewal period will be established for the licensee.

(b) License renewals will cover 12-month license periods based upon
birth dates.

(2) License renewal applications are due in the Board’s office on the
first day of the month of license expiration (month of licensee’s birth date).

(3) The license renewal application must include the following to be
considered complete:

(a) A completed license renewal form signed by the licensee;

(b) Check or money order for the correct license renewal fees;

(c) Documentation of completion of the required continuing optomet-
ric education.

(d) Documentation of current CPR certification, as required in OAR
852-80-040.

(4) The Board will, as a courtesy, send license year renewal forms to
the licensee’s last address of record. The license renewal application is due
and must be postmarked on or before the first day of the month of license
expiration.

(5) A licensee who is not more than 30 days delinquent in renewing
the license may renew the license upon payment to the Board of the
required fee plus a delinquent fee. If a licensee is more than 30 days delin-
quent the license is automatically suspended upon 30 day notice given to
the licensee via certified mail, as required by ORS 683.120(2).

(6) If a person is more than 60 days in renewing the license the per-
son may be required to take an examination and pay the examination fee as
required in ORS 683.060. The Board may, upon written application, waive
the examination requirement when in its opinion it is in the best interest of
the public to do so.

(7) The annual fee for the renewal of a license to practice optometry
shall be $298. In addition to the optometry renewal fees, the Board is
required by ORS 431.972 to collect an annual $25 fee from each optome-
try license renewal for the Electronic Prescription Drug Monitoring Fund.
The fees collected for the Electronic Prescription Monitoring Fund will be
remitted to the Department of Human Services as required by law.

(8) Any licensee whose license renewal fee is postmarked after the
first day of the month of license expiration shall be subject to a late pay-
ment fee of $50. This late payment fee must be received before the license
will be issued.

(9) Any licensee whose CPR certification lapsed at any time during
the licensing period shall be subject to a fee of $50. This fee must be

received before the license will be issued.
Stat. Auth.: ORS 683 & 182 & 431
Stats. Implemented: ORS 683.070, 683.100, 683.120, 683.270, 182.466 & 431.972
Hist.: OE 2-1982, f. & ef. 3-18-82; OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-87;
OP 1-1988, f. & cert. ef. 6-28-88; OP 1-1989, f. 1-13-89, cert. ef. 1-16-89; OP 2-1992, f. &
cert. ef. 10-21-92; OP 3-1993, f. & cert. ef. 10-27-93; OP 2-1997, f. & cert. ef. 10-1-97; OPT
3-1998, f. 6-10-98, cert. ef. 7-1-98; OPT 1-2001, f. 6-18-01, cert. ef. 7-1-01; OPT 1-2002, f.
& cert. ef. 7-26-02; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT 3-2005, f. 6-29-05, cert. ef.
7-1-05; OPT 2-2006, f. 3-20-06, cert. ef. 4-1-06; OPT 3-2006, f. 3-20-06, cert. ef. 7-1-06;
OPT 1-2007, f. 5-21-07, cert. ef. 7-1-07; OPT 3-2007, f. & cert. ef. 12-7-08; OPT 2-2009, f.
& cert. ef. 12-11-09; OPT 5-2011, f. 6-24-11, cert. ef. 7-1-11

Rule Caption: Decrease late renewal fee for Inactive License
renewal; amend other language.

Adm. Order No.: OPT 6-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 852-050-0012

Subject: 852-050-0012 — Decrease late renewal fee for Inactive
License renewal; amend other language.

Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-050-0012
Inactive Status License
(1) Eligible licensees may be granted an inactive status license by
petitioning the board by letter. If the licensee’s date of birth is not available
to the Board, a license renewal period will be established for the licensee.
(2) Inactive licensees shall annually renew their license to practice
optometry for the license period established by the Board. License year
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renewal periods are established by the Board based upon birth dates of
licensees in order that expiration dates fall due each month of the year.
License renewals will cover 12-month license periods based upon birth
dates.

(3) License renewal applications are due in the Board’s office on the
first day of the month of license expiration (month of licensee’s birth date).

(4) The license renewal application must include the following to be
considered complete:

(a) A completed license renewal form signed by the licensee;

(b) Check or money order for the correct license renewal fees;

(5) The Board will, as a courtesy, send license year renewal forms to
inactive status licensee’s last address of record. The license renewal appli-
cation is due and must be postmarked on or before the first day of the month
of license expiration.

(6) A licensee who is not more than 30 days delinquent in renewing
the license may renew the license upon payment to the Board of the
required fee plus a delinquent fee. If a licensee is more than 30 days delin-
quent the license is automatically suspended upon 30 day notice given to
the licensee.

(7) If a person is more than 60 days delinquent in renewing the license
the person may be required to take an examination and pay the examination
fee as required in ORS 683.060. The Board may, upon written application,
waive the examination requirement when in its opinion it is in the best inter-
est of the public to do so.

(8) The renewal fee for inactive status licensees shall be $98.

(9) Any licensee whose license renewal fee is postmarked after the
first day of the month of license expiration shall be subject to a late pay-
ment fee of $15. This late payment fee must be received before the license
will be issued.

(10) To reactivate a license to practice optometry in Oregon an inac-
tive status licensee shall meet the following prior to the first day of practice
in Oregon:

(a) Pay the difference between the inactive and active status license
renewal fees;

(b) Submit continuing education hour’s equivalent to Oregon require-
ments for the previous licensing period;

(c) Submit documentation of current CPR certification, as required in
OAR 852-80-040, if licensed to use Nontopical TPA’s;

(d) Submit the inactive license certificate issued for the current licens-
ing period;

(e) Provide the Board’s office with the current practice location in the
State of Oregon;

(f) Submit written verification of good standing from state(s)
licensed. This verification shall contain a statement to indicate the status of
the licensee regarding past and/or present sanctioning or investigations for
sanctioning; and

(g) Pass the Oregon optometric law and administrative rules exami-
nation if it has been more than two years since the person held an active sta-
tus license in Oregon.

(h) If the request for reactivation occurs within one year from the date
of being placed in inactive license status by the Board, there will be a $100

reactivation fee in addition to the other conditions in (a) through (f) above.
Stat. Auth.: ORS 683 & 182
Stats. Implemented: ORS 683.070, 683.100, 683.120, 683.270 & 182.466
Hist.: OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-87; OP 2-1992, f. & cert. ef. 10-
21-92; OP 3-1993, f. & cert. ef. 10-27-93; OP 2-1997, f. & cert. ef. 10-1-97; OPT 3-1998, f.
6-10-98, cert. ef. 7-1-98; OPT 1-2001, f. 6-18-01, cert. ef. 7-1-01; OPT 1-2002, f. & cert. ef.
7-26-02; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT 2-2006, f. 3-20-06, cert. ef. 4-1-06;
OPT 1-2007, f. 5-21-07, cert. ef. 7-1-07; OPT 6-2011, f. 6-24-11, cert. ef. 7-1-11

Rule Caption: Implementation of criminal records checks for new,
renewing, reinstating, and reactivating licensees.

Adm. Order No.: OPT 7-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Adopted: 852-050-0025

Subject: 852-050-0025 — Implementation of criminal records
checks for new, renewing, reinstating, and reactivating licensees.
Rules Coordinator: Kelly Paige—(503) 399-0662, ext. 23

852-050-0025
State Criminal Records Check and Fitness Determination

(1) The purpose of these rules is to provide for the reasonable screen-
ing of applicants and licensees in order to determine if they have a history
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of criminal behavior such that they are not fit to be granted or hold a license
that is issued by the Board.

(2) These rules are to be applied when evaluating the criminal history
of an applicant or licensee and conducting fitness determinations based
upon such history. The fact that an applicant or licensee has cleared the
criminal history check does not guarantee the granting or renewal of a
license.

(3) The Board may require criminal history of all applicants for an ini-
tial or renewal license as an optometrist; licensees applying to reinstate or
reactivate a lapsed license; and licensees under investigation to determine
the fitness of an applicant or licensee. This information will be provided on
prescribed forms made available by the Board. The Board will submit infor-
mation to the Oregon Department of State Police Law Enforcement Data
System to conduct an Oregon Criminal History Check.

(4) The Board determines whether an applicant or licensee is fit to be
granted a license based on the criminal records background check, any false
statements made by the applicant or licensee regarding the criminal history
of the individual, any refusal to submit or consent to a criminal records
check, and any other pertinent information obtained as part of an investiga-
tion. If an applicant is determined to be unfit, the applicant may not be
granted a license. If a licensee is determined to be unfit the licensee’s
license may not be renewed, reactivated, or reinstated. The Board may
make a fitness determination conditional upon applicant’s or licensee’s
acceptance of probation, conditions, limitations, or other restrictions upon
licensure.

(5) Except as otherwise provided in section (2), in making the fitness
determination the Board considers:

(a) The nature of the crime;

(b) The facts that support the conviction or pending indictment or that
indicate the making of the false statement;

(c) The relevancy, if any, of the crime or the false statement to the spe-
cific requirements of the applicant’s or licensee’s present or proposed
license; and (d) Intervening circumstances relevant to the responsibilities
and circumstances of the license. Intervening circumstances include but are
not limited to:

(A) The passage of time since the commission of the crime;

(B) The age of the applicant or licensee at the time of the crime;

(C) The likelihood of a repetition of offenses or of the commission of
another crime;

(D) The subsequent commission of another relevant crime;

(E) Whether the conviction was set aside and the legal effect of set-
ting aside the conviction; and

(F) A recommendation of an employer.

(6) All requested background checks include Oregon data. In some
circumstances, national criminal data collection may be required.

(7) In order to conduct the Oregon Criminal History Check and fitness
determination, the Board may require additional information from the
licensee or applicant as necessary, such as but not limited to, proof of iden-
tity; residential history; names used while living at each residence; or addi-
tional criminal, judicial or other background information.

(8) Criminal offender information is confidential. Dissemination of
information received under ORS 181.534 is only to people with a demon-
strated and legitimate need to know the information. The information is part
of the investigation of an applicant or licensee and as such is confidential
pursuant to 676.175(1).

(9) The Board will permit the individual for whom a background
records check was conducted to inspect the individual’s own criminal
offender records and, if requested by the subject individual, provide the
individual with a copy of the individual’s own criminal offender records.

(10) The Board may consider any conviction of any violation of the
law for which the court could impose a punishment and which is in com-
pliance with ORS 670.280. The Board may also consider any arrests, court
records, or other information that may be indicative of an individual’s
inability to perform as a licensee with care and safety to the public.

(11) If an applicant or licensee is determined not to be fit for a license,
the applicant or licensee is entitled to a contested case process pursuant to
ORS 183.413-183.470. Challenges to the accuracy or completeness of
information provided by the Oregon Department of State Police, Federal
Bureau of Investigation and agencies reporting information must be made
through the Oregon Department of State Police, Federal Bureau of
Investigation, or reporting agency and not through the contested case
process pursuant to ORS 183. If an individual successfully contests the
accuracy or completeness of information provided by the Oregon State
Police, the FBI or other reporting agency, the Board will conduct a new
criminal history check upon submission of a new request.
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(12) If the applicant discontinues the application process or fails to
cooperate with the criminal history check process, the application is con-

sidered incomplete.
Stat. Auth.: ORS 683, 182, 181, 676
Stat. Implemented: ORS 683.140; 683.270; 182.466; 181.534; 676.303
Hist.: OPT 7-2011, f. 6-24-11, cert. ef. 7-1-11

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amends Division 36 to update procedures to com-
ply with statutory changes relating to extended deferral.

Adm. Order No.: PAR 5-2011

Filed with Sec. of State: 6-23-2011

Certified to be Effective: 6-23-11

Notice Publication Date: 5-1-2011

Rules Amended: 255-036-0005, 255-036-0010, 255-036-0020, 255-
036-0025, 255-036-0030

Subject: Division 36 establishes the procedures and rules that apply
to Dangerous Offenders whose crimes occurred prior to November
1, 1989. Amendments are necessary to establish procedures that com-
ply with changes to ORS 144.228 (2009), relating to the authority
of the Board to defer an inmate’s parole and consideration date for
longer than two years (up to ten years). OAR 255-036-0005(7) is
amended to conform the rule to the Board’s statutory authority.
Rules Coordinator: Michelle Mooney —(503) 945-0914

255-036-0005
Parole Consideration Hearings

(1) Within six (6) months after commitment to the Department of
Corrections’ custody of any person sentenced as a dangerous offender, the
Board shall set a date for a parole consideration hearing which shall be no
later than ten (10) days prior to the date the inmate would have been eligi-
ble for parole release under Division 35 of these rules if the court had not
sentenced the offender pursuant to ORS 161.725 and 161.735 as a danger-
ous offender.

(2) A person sentenced as a dangerous offender for felonies commit-
ted prior to November 1, 1989 is eligible for parole release:

(a) After having served the Board ordered prison term; and

(b) The Board finds the inmate no longer dangerous; or

(c) The Board finds the inmate remains dangerous but can be ade-
quately controlled with supervision and mental health treatment and that
the necessary resources for supervision and treatment are available to the
inmate.

(3) If the Board is unable to make the findings required by section (2)
of this rule, the Board will conduct the next review hearing no less than two
years, or more than ten years, from the current parole consideration date.

(a) The Board may not grant the inmate a hearing that is more than
two years from the date the petition is denied unless the Board finds that it
is not reasonable to expect that the inmate would be granted a parole release
date two years from that date.

(b) A decision to establish a deferral period of longer than two years
requires a unanimous vote of the members participating in the hearing. The
length of deferral shall be determined by majority vote.

(c) Factors to be considered in establishing a deferral period of longer
than two years include those listed in OAR 255-062-0015.

(d) The inmate may request an interim parole consideration hearing
pursuant to OAR 255-062-0020.

(e) If the Board finds, based upon the request for an interim hearing,
that there is reasonable cause to believe that the inmate may be granted a
change in the terms of confinement, the Board shall conduct a hearing as
soon as is reasonably convenient. An interim parole consideration hearing
may be granted by a majority of the Board.

(f) If the Board denies a petition for an interim hearing, it shall issue
a final order accompanied by findings of fact and conclusions of law, pur-
suant to ORS144.228(1)(d) (2009).

(g) A finding by the Board under (e) above does not bind the Board to
any specific finding at the interim parole consideration hearing.

(4) The Board will hold parole consideration hearings pursuant to
these rules until:

(a) The Board is able to make the required findings; or

(b) The maximum court ordered sentence, less good time, expires.

(5) If, at the parole consideration hearing or at any subsequent review,
the Board makes the findings required by section (2) of this rule, the Board
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shall order parole release, subject to ORS 144.125 144.270-144.275 regard-
ing review of release plans and supervision conditions.

(6) At any hearing or review, the Board may consider:

(a) The examining psychologist or psychiatrist’s written report;

(b) A written report from the executive officer of Department of
Corrections institution in which the inmate has been confined;

(c) A release plan, including verification that adequate supervision
and mental health treatment are immediately available for the particular
inmate;

(d) Any other information regarding the inmate that the Board finds
relevant.

(7) If after the Board makes the findings required by section (2) of this
rule, resulting in the inmate’s release on parole, the Board later has reason-
able cause to believe the inmate’s dangerousness has returned and/or the
inmate cannot be adequately controlled with supervision and mental health
treatment or that the necessary resources for supervision and treatment are
unavailable, the Board may order the inmate’s return to the custody of the
Department of Corrections, and schedule a future disposition hearing to
determine whether to deny re-release on parole pursuant to OAR 255-075-

0096.
Stat. Auth.: ORS 144.226 & 144228
Stats. Implemented: ORS 144.096, 144.098, 144.102, 144.106, 144.108, 144.346 & Ch. 51,
OL 1997 (Enrolled SB156)
Hist.: PAR 1-1993(Temp), f. & cert. ef. 7-26-93; PAR 4-1993, f. & cert. ef. 10-29-93; PAR
3-1998, f. 8-26-98, cert. ef. 8-27-98; PAR 3-1998, f. 8-26-98, cert. ef. 8-27-98; PAR 5-2011,
f. & cert. ef. 6-23-11

255-036-0010
Evaluations

(1) Within 120 days of the last day of the prison term and thereafter
within 120 days before any parole consideration hearing, the Board shall
order a complete mental and psychological or psychiatric examination of
the inmate.

(2) The evaluation provided may consist of a diagnostic study, includ-
ing a comprehensive evaluation of the individual’s personality, intelligence
level, personal and social adjustments, or other information the psycholo-
gist or psychiatrist believes will aid the Board in determining whether the
examined person is eligible for release.

(3) The report of the psychologist or psychiatrist shall:

(a) Include a statement as to whether the dangerous offender has any
mental or emotional disturbance, deficiency, condition, or disorder predis-
posing him/her to the commission of any crime to a degree rendering the
inmate a danger to the health or safety of others;

(b) Any other information which would aid the Board in determining
whether the inmate is eligible for release;

(c) State progress or changes in the condition of the examined inmate;

(d) Contain recommendations for treatment or medication that would
assist the inmate in performing satisfactorily in the community upon
release;

(e) Be filed with the Board within 60 days after the examination;

(f) Be certified and sent to the inmate, the inmate’s attorney, and to the

institution superintendent.
Stat. Auth.: ORS 144.226 & 144.228
Stats. Implemented: ORS 144.096, 144.098, 144.102, 144.106, 144.108, 144.346 & Ch. 51
OL 1997 (Enrolled SB156)
Hist.: PAR 1-1993(Temp), f. & cert. ef. 7-26-93; PAR 4-1993, f. & cert. ef. 10-29-93; PAR
2-1994, f. 8-1-94, cert. ef. 8-15-94; PAR 3-1998, f. 8-26-98, cert. ef. 8-27-98; PAR 3-1998, .
8-26-98, cert. ef. 8-27-98; PAR 3-2006, f. & cert. ef. 4-5-06; PAR 5-2011, f. & cert. ef. 6-23-
11

255-036-0020
Request for Review Prior to Release Hearing Date

(1) Notwithstanding subsection 1 of OAR 255-036-0005, an inmate
sentenced as a dangerous offender under ORS 161.725 and 161.735 may
request a parole consideration hearing prior to the earliest time the inmate
is eligible for parole release. The Board may consider information present-
ed by the inmate to determine whether the inmate is no longer dangerous or
that even though dangerous, can be adequately controlled with supervision
and mental health treatment which are available in the community.

(2) The Board shall review the request for a parole consideration hear-
ing by administrative file pass.

(3) If the Board finds, based upon the request and the information
therein, there is reasonable cause to believe the inmate is no longer danger-
ous or even though dangerous, can be adequately controlled with supervi-
sion and mental health treatment which are in fact available to the inmate,
the Board shall order the documents required by ORS 144.228 and this
division and conduct a parole consideration hearing as soon as reasonably
convenient.
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(4) If the Board finds there is not reasonable cause to believe the
inmate is no longer dangerous or to believe that the inmate can be ade-
quately controlled with supervision and mental health treatment that is
available in the community, the Board will deny the request for an early
parole consideration hearing, and review the inmate’s case at the originally

scheduled parole consideration hearing pursuant to OAR 255-036-0005(1).
Stat. Auth.: ORS 144.228
Stats. Implemented: ORS 144.096, 144.098, 144.102, 144.106, 144.108, 144.346 & Ch. 51,
OL 1997 (Enrolled SB 156)
Hist.: PAR 1-1993(Temp), f. & cert. ef. 7-26-93; PAR 4-1993, f. & cert. ef. 10-29-93; PAR
2-1994, f. 8-1-94, cert. ef. 8-15-94; PAR 3-1998, f. 8-26-98, cert. ef. 8-27-98; PAR 5-2011, .
& cert. ef. 6-23-11

255-036-0025
The Release Hearing Packet

The Parole Consideration Hearing Packet shall contain:

(1) Institution face sheet;

(2) All prior Board Action Forms;

(3) Psychological or psychiatric evaluations; and reports pursuant to
ORS 144.226 to 144.228;

(4) Documents listed in OAR 255-036-0005(6);

(5) Correspondence;

(6) Presentence Investigation report, post-sentence investigation
report, or report of similar content; and

(7) Sentencing orders.

Stat. Auth.: ORS 144.228

Stats. Implemented: ORS 144.226 & 144.228

Hist.: PAR 1-1993(Temp), f. & cert. ef. 7-26-93; PAR 4-1993, f. & cert. ef. 10-29-93; PAR
5-2011, f. & cert. ef. 6-23-11

255-036-0030
Parole Supervision

A dangerous offender released to parole prior to the sentence expira-
tion shall serve the remainder of the sentence term imposed under ORS
161.725 and 161.735 on parole. The inmate shall serve at least three years

of supervised parole.
Stat. Auth.: OL 1993, Ch. 680, Section 1(b) (SB 139)
Stats. Implemented: ORS 144.096, 144.098, 144.102, 144.106, 144.108, 144346 & Ch. 51,
OL 1997 (Enrolled SB 156)
Hist.: PAR 1-1993(Temp), f. & cert. ef. 7-26-93; PAR 4-1993, f. & cert. ef. 10-29-93; PAR
3-1998, f. 8-26-98, cert. ef. 8-27-98; PAR 5-2011, f. & cert. ef. 6-23-11

Board of Pharmacy
Chapter 855

Rule Caption: Rules for criminal background checks on employees
and potential employees, and amend pharmacist licensing rules.
Adm. Order No.: BP 4-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011

Rules Adopted: 855-010-0050, 855-010-0055, 855-010-0057,
855-010-0060, 855-010-0065, 855-010-0067, 855-010-0070, 855-
010-0075, 855-010-0080, 855-010-0085, 855-010-0087

Rules Amended: 855-019-0120

Subject: These rules provide the authority and process for the Board
to conduct fingerprint-based nationwide criminal background
checks, through the Oregon State Police and FBI, on employees,
potential employees and applicants for volunteer positions with the
Board. This includes a process for final determination of fitness and
an appeals procedure. The rules in Division 010 replace temporary
rules adopted in January 2011. The amendment to 855-019-0120 pro-
vides a one-year waiting period for applicants for licensure as a phar-
macist who have failed the MPJE or NAPLEX three times.

Copies of the full text of these rules can be obtained from the
Board’s web site, www.pharmacy.state.or.us, or by calling the Board
office (971) 673-0001.

Rules Coordinator: Karen MacLean—(971) 673-0001

855-010-0050
Purpose

The purpose of these rules is to provide for the reasonable screening
of subject individuals to determine if they have a history of criminal behav-
ior such that they are not fit to work or volunteer for the Board. The fact that
the Board determines that a subject individual is fit does not guarantee the
individual a position as a Board employee, volunteer, or that the individual
will be hired by the Board.
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Stat. Auth.: ORS 181.534, 676.303, 689.205

Stats. Implemented: ORS 181.534

Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0055
Definitions

As used in OAR 855-010-0050 through 855-010-0086, unless the
context of the rule requires otherwise, the following definitions apply:

(1) Conviction: A final judgment on a verdict or finding of guilty, a
plea of guilty, or a plea of nolo contendere (no contest) or any determina-
tion of guilt entered by a court of law against a subject individual in a crim-
inal case, unless that judgment has been reversed or set aside by a subse-
quent court decision.

(2) Fitness determination: A determination made by the Board, pur-
suant to the process established under OAR 855-010-0060, that a subject
individual is fit or not fit to be a Board employee or volunteer.

(3) Criminal offender information: Records and related data concern-
ing physical description and vital statistics, fingerprints received and com-
piled by the Oregon State Police (OSP) to identify criminal offenders and
alleged offenders, records of arrests and the nature and disposition of crim-
inal charges, including sentencing, confinement, parole and release records.

(4) Criminal records check: One or more of the following three
processes undertaken by the Board to check the criminal history of a sub-
ject individual:

(a) A name-based check of criminal offender information conducted
through the Law enforcement Data System (LEDS) maintained by the OSP,
in accordance with the rules adopted and procedures established by the
OSP;

(b) A check of Oregon criminal offender information, through finger-
print identification and other means, conducted by the OSP at the Board’s
request (Oregon Criminal Records Check); or

(c¢) A nationwide check of federal criminal offender information,
through fingerprint identification and other means, conducted by the OSP
through the FBI or otherwise at the Board’s request (Nationwide Criminal
Records Check).

(5) Criminal Records Request form: A Board-approved form, com-
pleted by a subject individual, requesting the Board to conduct a criminal
records check.

(6) False statement: In association with an activity governed by these
rules, a subject individual either:

(a) Provided the Board with false information about the subject indi-
vidual’s criminal history, including but not limited to false information
about the individual’s identity or conviction record; or

(b) Failed to provide the Board information material to determining
the individual’s criminal history.

(7) Subject Individual: An individual identified in OAR 855-010-0057

as someone from whom the Board may require a criminal records check.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0057
Subject Individual

The Board may require a subject individual to complete a criminal
records check pursuant to these rules because the person is:

(1) A Board employee

(2) A Board volunteer; or

(3) An applicant for employment with the Board.

Stat. Auth.: ORS 181.534, 676.303, 689.205

Stats. Implemented: ORS 181.534

Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0060
Criminal Records Check Process

(1) Disclosure of Information by Subject Individual.

(a) Preliminary to a criminal records check, a subject individual must
complete and sign the Board Criminal Records Request form and a finger-
print card. Both forms ask for identifying information (e.g., name, birth
date, social security number, physical characteristics, driver’s license or
identification card number and current address of the subject individual).
The Board Criminal Records Request form also requires information about
the subject individual’s prior residences in other states and any other iden-
tifying information deemed necessary by the Board.

(b) A subject individual must complete and submit to the Board the
Criminal Records Request form and, if requested, a fingerprint card within
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five business days of receiving the forms. The Board may extend the dead-
line for good cause.

(c) The Board may require additional information from the subject
individual as necessary to complete the criminal records check and fitness
determination, such as, but not limited to, proof of identity, or additional
criminal, judicial, or other background information.

(d) The Board shall not request a fingerprint card from a subject indi-
vidual under the age of 18 years unless the subject individual is emancipat-
ed pursuant to ORS 419B.550 et seq, or unless the Board also requests the
written consent of a parent or guardian. In such case, such parent or
guardian and youth must be informed that they are not required to consent.
Notwithstanding, failure to consent may be construed as a refusal to con-
sent under OAR 855-010-0065(3).

(2) When a Criminal Records Check is required. The Board may con-
duct, or request the OSP to conduct, a criminal record check when:

(a) An individual meets the definition of a subject individual; or

(b) Required by federal law or regulation, by state statute or adminis-
trative rule, or by contract or written agreement with the Board.

(3) Which Criminal Records Check is conducted. When the Board
determines under section (2) of this rule that a criminal records check is
needed, the Board may request or conduct a LEDS Criminal Records
Check, an Oregon Criminal Records Check, a Nationwide Criminal

Records Check, or any combination thereof.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0065
Final Fitness Determination

(1) If the Board elects to conduct a criminal records check, the Board
shall make a fitness determination about a subject individual based on
information provided by the subject individual under OAR 855-010-
0060(1), any criminal records check conducted, and any false statement
made by the subject individual.

(2) In making a fitness determination about a subject individual, the
Board will also consider the factors in subsections (a) through (f) below in
relation to information provided by the subject individual under OAR 855-
010-0060(1), any LEDS report or criminal offender information obtained
through a criminal records check, and other information known by the
Board. To assist in considering these factors, the Board may obtain any
other information deemed relevant from the subject individual or any other
source, including law enforcement and criminal justice agencies or courts
within or outside of Oregon. To acquire other criminal offender information
from the subject individual, the Board may request to meet with the subject
individual, and may request to receive written materials or authorization to
obtain other relevant information, from the subject individual. The subject
individual shall meet with the Board if requested and provide additional
information or authorization within a reasonable period of time, as estab-
lished by the Board. The Board will use all collected information in con-
sidering:

(a) Whether the subject individual has been convicted, found guilty
except for insanity (or a comparable disposition), or has a pending indict-
ment for a crime listed in OAR 855-010-0067;

(b) The nature of any crime identified under section (2)(a) of this rule;

(c) The facts that support the conviction, finding of guilty except for
insanity, or pending indictment;

(d) Any facts that indicate the subject individual made a false state-
ment;

(e) The relevance, if any, of a crime identified under section (2)(a) of
this rule or of a false statement made by the subject individual to the spe-
cific requirements of the subject individual’s present or proposed position,
services or employment; and

(f) The following intervening circumstances, to the extent that they
are relevant to the responsibilities and circumstances of the services or
employment for which the fitness determination is being made:

(A) The passage of time since the commission or alleged commission
of a crime identified under section (2)(a) of this rule;

(B) The age of the subject individual at the time of the commission or
alleged commission of a crime identified under section (2)(a) of this rule;

(C) The likelihood of a repetition of offenses or of the commission of
another crime;

(D) The subsequent commission of another crime listed in OAR 855-
010-0067;

(E) Whether a conviction identified under section (2)(a) of this rule
has been set aside, and the legal effect of setting aside the conviction;
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(F) A recommendation of an employer;

(G) The disposition of a pending indictment identified under section
(2)(a) of this rule;

(H) Whether the subject individual has been arrested for or charged
with a crime listed under OAR 855-010-0067;

(I) Whether the subject individual is being investigated, or has an out-
standing warrant, for a crime listed under OAR 855-010-0067;

(J) Whether the subject individual is currently on probation, parole or
another form of post-prison supervision for a crime listed under 855-010-
0067,

(K) Whether the subject individual has a deferred sentence or condi-
tional discharge in connection with a crime listed under OAR 855-010-
0067,

(L) Whether the subject individual has been adjudicated in a juvenile
court and found to be within the court’s jurisdiction for an offense that
would have constituted a crime listed in OAR 855-010-0067if committed
by an adult;

(M) Periods of incarceration of the subject individual;

(N) The education and work history (paid or volunteer) of the subject
individual since the commission or alleged commission of a crime.

(3) Refusal to Consent. If a subject individual refuses to submit or
consent to a criminal records check including fingerprint identification, the
Board will deny the employment of the subject individual or deny any
applicable position or authority to provide services. A person may not
appeal any determination made based on a refusal to consent.

(4) If a subject individual is determined to be not fit, the subject indi-
vidual may not be employed by or provide services as a volunteer to the
Board.

(5) Final Order. A completed final fitness determination is a final
order of the Board unless the affected subject individual appeals the deter-
mination by requesting a contested case hearing as provided by OAR 855-
010-0080(2) or an alternative appeals process as provided by OAR 855-
010-0080(6).

Stat. Auth.: ORS 181.534, 676.303, 689.205

Stats. Implemented: ORS 181.534

Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, . 6-24-11, cert. ef. 7-

1-11

855-010-0067
Potentially Disqualifying Crimes

(1) Crimes Relevant to a Fitness Determination:

(a) All felonies;

(b) All misdemeanors;

(c) Any United States Military crime or international crime;

(2) Evaluation of Crimes. The Board shall evaluate a crime on the
basis of the law of the jurisdiction in which the crime or offense occurred,
as those laws are in effect at the time of the fitness determination.

(3) Expunged Juvenile Record. Under no circumstances shall a sub-
ject individual be determined to be not fit under these rules on the basis of
the existence or contents of a juvenile record that has been expunged pur-

suant to ORS 419A.260 and ORS 419A.262.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0070
Incomplete Fitness Determination

(1) The Board will close a preliminary or final fitness determination
as incomplete when:

(a) Circumstances change so that a person no longer meets the defini-
tion of a “subject individual” under OAR 855-010-0057;

(b) The subject individual does not submit materials or information
within the time required under OAR 855-010-0060;

(c) The Board cannot locate or contact the subject individual;

(d) The subject individual fails or refuses to cooperate with the
Board’s attempts to acquire other criminal records information under OAR
855-010-0065; or

(e) The Board determines that the subject individual is not eligible or
not qualified for the position of employee or volunteer, for a reason unre-
lated to the fitness determination process.

(f) The position is no longer open.

(2) A subject individual does not have a right to a contested case hear-
ing under OAR 855-010-0080(2) or a right to an alternative appeals process
under OAR 855-010-0080(6) to challenge the closing of a fitness determi-

nation as incomplete.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
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Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef.
7-1-11

855-010-0075
Notice to Subject Individual of Fitness Determination

The Board shall inform the subject individual who has been deter-
mined not to be fit on the basis of a criminal records check, via personal
service, or registered or certified mail to the most current address provided

by the subject individual, of such disqualification.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0080
Appealing a Fitness Determination

(1) Purpose: Sections (2) to (5) of this rule set forth the contested case
hearing process a subject individual must use to appeal a completed final
fitness determination made under OAR 855-010-0065 that the individual is
not fit to hold a position with, or provide services to the Board as an
employee or volunteer. Section (6) of this rule identifies an alternative
appeal process available only to current Board employees.

(2) Appeal process.

(a) To request a contested case hearing, the subject individual or the
subject individual’s legal representative must submit a written request for a
contested case hearing to the address specified in the notice provided under
OAR 855-010-0075. To be timely, the request must be received by the
Board at the specified address within 14 calendar days of the date stated on
the notice. The Board shall address a request received after expiration of the
deadline as provided under OAR 137-003-0528.

(b) When a timely request is received by the Board under subsection
(a), a contested case hearing shall be conducted by an administrative law
judge assigned by the Office of Administrative Hearings, pursuant to the
Attorney General’s Uniform and Model Rules, “Procedural Rules, Office of
Administrative Hearings” OAR 137-003-0501 to 137-003-0700, as supple-
mented by the provisions of this rule.

(3) Discovery. The Board or the administrative law judge may protect
information made confidential by ORS 181.534(15) or other applicable law
as provided under OAR 137-003-0570(7) or (8).

(4) No Public Attendance. Contested case hearings on fitness deter-
minations are closed to non-participants.

(5) Proposed and Final Order:

(a) Proposed Order. After a hearing, the administrative law judge will
issue a proposed order.

(b) Exceptions. Exceptions, if any, shall be filed within 14 calendar
days after service of the proposed order. The proposed order shall provide
an address to which exceptions must be sent.

(c) Default. A completed final fitness determination made under OAR
855-010-0065 becomes final:

(A) Unless the subject individual makes a timely request for a hear-
ing; or

(B) When a party withdraws a hearing request, notifies the Board or
the ALJ that the party will not appear, or fails to appear at the hearing.

(6) Alternative Process. A subject individual currently employed by
the Board may choose to appeal a fitness determination either under the
process made available by this rule or through a process made available by
applicable personnel rules, policies and collective bargaining provisions. A
subject individual’s decision to appeal a fitness determination through
applicable personnel rules, policies, and collective bargaining provisions is
an election of remedies as to the rights of the individual with respect to the
fitness determination and is a waiver of the contested case process made
available by this rule.

(7) Remedy. The only remedy that may be awarded is a determination
that the subject individual is fit or not fit. Under no circumstances shall the
Board be required to place a subject individual in any position, nor shall the
Board be required to accept services or enter into a contractual agreement
with a subject individual.

(8) Challenging Criminal Offender Information. A subject individual
may not use the appeals process established by this rule to challenge the
accuracy or completeness of information provided by the OSP, the FBI, or
agencies reporting information to the OSP or the FBI.

(a) To challenge information identified in this section of the rule, a
subject individual may use any process made available by the agency that
provided the information.

(b) If the subject individual successfully challenges the accuracy or
completeness of information provided by the OSP, the FBI, or an agency
reporting information to the OSP or the FBI, the subject individual may
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request that the Board conduct a new criminal records check and re-evalu-
ate the original fitness determination made under OAR 855-010-0065 by
submitting a new Board Criminal Records Request form. This provision
only applies if the position for which the original criminal history check
was conducted is vacant and available.

(9) Appealing a fitness determination under section (2) or section (6)
of this rule, challenging criminal offender information with the agency that
provided the information, or requesting a new criminal records check and
re-evaluation of the original fitness determination under section (8)(b) of
this rule, will not delay or postpone the Board’s hiring process or employ-

ment decisions.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0085
Recordkeeping and Confidentiality

Any information obtained in the criminal records check is confiden-
tial. The Board must restrict the dissemination of information obtained in
the criminal records check. Only those persons, as identified by the Board,
with a demonstrated and legitimate need to know the information, may have

access to criminal records check records.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-010-0087
Fees

(1) The Board may charge a fee for acquiring criminal offender infor-
mation for use in making a fitness determination that will not exceed the fee
charged the Board by the OSP and the FBI to obtain such information.

(2) The Board may charge the fee to the subject individual on whom

criminal offender information is sought.
Stat. Auth.: ORS 181.534, 676.303, 689.205
Stats. Implemented: ORS 181.534
Hist.: BP 1-2011(Temp), f. & cert. ef. 2-8-11 thru 6-30-11; BP 4-2011, f. 6-24-11, cert. ef. 7-
1-11

855-019-0120
Licensure

Before licensure as a pharmacist, an applicant must meet the follow-
ing requirements:

(1) Provide evidence from a school or college of pharmacy approved
by the Board that they have successfully completed all the requirements for
graduation and, starting with the graduating class of 2011, including not
less than 1440 hours of School-based Rotational Internships as that term is
defined in OAR 855-031-0005, and that a degree will be conferred;

(2) Pass the North American Pharmacist Licensure Examination
(NAPLEX) exam with a score of not less than 75. This score shall remain
valid for only one year unless the Board grants an extension. A candidate
who does not attain this score may retake the exam after a minimum of 91
days except that a candidate who has failed the exam three times must wait
at least one year before retaking the exam;

(3) Pass the Multistate Pharmacy Jurisprudence Examination (MPJE)
exam with a score of not less than 75. The applicant may not take the MJPE
until they have graduated from a school or college of pharmacy approved
by the Board. A candidate who does not attain this score may retake the
exam after a minimum of 30 days except that a candidate who has failed the
exam three times must wait at least one year before retaking the exam. The
MIPE score shall be valid for 6 months unless extended by the Board;

(4) Submit a completed application form that may be obtained from
the Board office, and pay the fee specified in Division 110 of this chapter

of rules.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 1-1981(Temp),
f. & ef. 4-1-81; 1PB 2-1981, f. & ef. 8-20-81; 1PB 3-1985, f. & ef. 12-2-85; PB 3-1991, f. &
cert. ef. 9-19-91; PB 4-1992, f. & cert. ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-
1996, f. & cert. ef. 4-5-96; BP 1-2002, f. & cert. ef. 1-8-02; Renumbered from 855-019-0005,
BP 2-2008, f. & cert. ef. 2-20-08; BP 3-2010, f. 4-29-10, cert. ef. 4-30-10; BP 4-2011, f. 6-
24-11, cert. ef. 7-1-11

Rule Caption: Amends licensing fees for registration and renewal
of individuals and certain drug outlets.

Adm. Order No.: BP 5-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11 thru 12-27-11
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Notice Publication Date:
Rules Amended: 855-110-0005, 855-110-0007, 855-110-0010
Subject: The Board’s 2011-2013 budget as approved, is dependent
on fee increases that become effective 7/1/11. The budget was signed
into law by Governor Kitzhaber on 6/2/11. These increases amend
licensing fees for the registration and renewal for individuals and cer-
tain drug outlets. The temporary rule also includes minor house-
keeping changes.

A copy of the fee schedule may be obtained from the Board’s web-
site: www.pharmacy.state.or.us.
Rules Coordinator: Karen MacLean—(971) 673-0001

855-110-0005
Licensing Fees

(1) Pharmacist license examination (NAPLEX) and re-examination
fee — $50.

(2) Pharmacist jurisprudence (MPJE) re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $300.

(4) Pharmacist licensing by score transfer fee — $300.

(5) Intern license fee. Expires November 30 every two years — $50.

(6) Pharmacist:

(a) License fee. Expires June 30 annually — $200. Delinquent renew-
al fee, (postmarked after May 31) — $50.

(b) Electronic Prescription Monitoring Fund fee. Due by June 30
annually — $25. (This is a mandatory fee, required by ORS 431.972 that
must be paid with the pharmacist license renewal fee).

(c) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the pharmacist
license renewal fee.

(7) Certification of approved provider of continuing education course
fee, none at this time.

(8) Pharmacy Technician license fee. (This is a one year non-renew-
able license unless under the age of 19) — $50.

(a) Under 19 years of age expires September 30 annually — $50.
Delinquent renewal fee, (postmarked after August 31) — $20.

(9) Certified Pharmacy Technician:

(a) License fee. Expires September 30 annually — $50. Delinquent
renewal fee, (postmarked after August 31) — $20.

(b) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the Certified

Pharmacy Technician license renewal fee.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, ORS 431.972, ORS 676.410
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. &ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; 1PB 1-1984, . & ef. 2-16-84; IPB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, f. & cert. ef. 3-23-98; BP 1-2001, f. &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06; BP 5-
2006(Temp), f. & cert. ef. 8-25-06 thru 1-20-07; BP 9-2006, f. & cert. ef. 12-19-06; BP 5-
2009, f. & cert. ef. 12-24-09; BP 5-2010(Temp), f. 5-3-10, cert. ef. 5-4-10 thru 10-30-10; BP
6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-11

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $100. Delinquent renewal fee (postmarked after
February 28) — $25.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $100. Delinquent renewal fee (postmarked after February 28)
— $75.

(4) Manufacturer. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31)
— $25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

Oregon Bulletin

44

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler
Manufacturer — $100. Expires December 31 annually.

(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial
inspection.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$300. Delinquent renewal fee (postmarked after February 28) — $75.

(12) Wholesaler Class I, Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(13) Wholesaler Class II. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(14) Remote Dispensing Machine/Facility. Expires March 31 annual-
ly — $100. Due by February 28 annually.

(15) Charitable Pharmacy. Expires March 31 annually — $75.
Delinquent renewal fee (postmarked after February 28) — $25.

(16) Home Dialysis. Expires March 31 annually — $300. Delinquent

renewal fee (postmarked after February 28) —$75.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, 689.774
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, . & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09;
BP 6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-
11

and/or

855-110-0010
Fees for Registration for Controlled Substances under ORS 475.095

(1) Animal Euthanasia controlled substance registration fee — $50
annually.

(2) Drug Distribution Agent controlled substance registration fee —
$100 annually.

(3) Drug Room (including correctional facility) controlled substance
registration fee — $100 annually.

(4) Manufacturer controlled substance registration fee — $100 annu-
ally.

(5) Retail or Institutional Drug Outlet controlled substance registra-
tion fee — $100 annually.

(6) Schedule II Precursor registration fee — $100 annually.

(7) Wholesaler controlled substance registration fee — $100 annual-
ly.

(8) Remote Dispensing Facility controlled substance registration fee

— $100 annually.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 6-1982, f. & ef.
8-6-82; 1PB 2-1984, f. & ef. 3-7-84; PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. &
cert. ef. 12-5-90; PB 3-1991, f. & cert. ef. 9-19-91; PB 1-1996, f. & cert. ef. 4-5-96; BP 2-
2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-
09; BP 5-2009, f. & cert. ef. 12-24-09; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-
27-11

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends the prevailing rates of wage for the period
beginning July 1, 2011.

Adm. Order No.: BLI 4-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning July 1, 2011.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination
(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tions of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon dated July 1, 2011, are the prevailing
rates of wage for workers upon public works in each trade or occupation in
the locality where work is performed for the period beginning July 1,2011,
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and the effective dates of the applicable special wage determination and
rates amendments:

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon dated July 1, 2011, are available from any office of the Wage and
Hour Division of the Bureau of Labor and Industries. The offices are locat-
ed in Eugene, Portland and Salem and are listed in the blue pages of the
phone book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon

97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C 815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
f.9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, . 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10; BLI 2-2010, f. 1-11-10, cert. ef.
1-13-10; BLI 3-2010, f. & cert. ef 1-19-10; BLI 4-2010, f. & cert. ef 1-27-10; BLI 13-2010,
f. & cert. ef. 4-1-10; BLI 17-2010, f. 6-29-10, cert. ef. 7-1-10; BLI 20-2010, f. & cert. ef. 10-
1-10; BLI 24-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 2-2011, f. 3-25-11, cert. ef. 4-1-11; BLI
4-2011, f. 6-30-11, cert. ef. 7-1-11

Rule Caption: Conforms Apprenticeship administrative rules to the
provisions of HB 2034 (2011).

Adm. Order No.: BLI 5-2011(Temp)

Filed with Sec. of State: 7-13-2011

Certified to be Effective: 7-18-11 thru 1-4-12

Notice Publication Date:

Rules Amended: 839-011-0051, 839-011-0070, 839-011-0084, 839-
011-0088, 839-011-0140, 839-011-0141, 839-011-0142, 839-011-
0143, 839-011-0145, 839-011-0290

Subject: These temporary rules conform the provisions of OAR 839-
011 (relating to the administration of apprenticeship programs) to the
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provisions of HB 2034 (2011) that amended the statutes regarding
the administration of apprenticeship programs as follows:

Defines “journey worker” and deletes references to “journeyman”
throughout ORS Chapter 660;

Reduces timeline for registering new apprenticeship agreement to
45 days;

Allow transfers between apprenticeship programs;

Clarifies reciprocity with apprenticeship programs in other states;

Redefines the roles and responsibilities of the apprenticeship
agency and the State Apprenticeship Council; and

implements program performance standards.

This legislation having an “emergency clause,” became effective
upon signature by the Governor on May 27,2011.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-011-0051
Delegation of Authority by Council

(1) The Chair and Director, with the approval of the Chair, may act on
behalf of the Council for federal purposes and in all cases where immedi-
ate action is deemed necessary by the Chair and Director. All such actions
shall be placed on the agenda for the next regular Council meeting for
Council approval or ratification.

(2) All matters pertaining to the approval or deregistration of appren-
ticeship committees, standards, program sponsors, employers, training
agents or apprentices must be ratified by the Council at its next meeting.

(3) Any standards referred back to local committees by the Council
for revision may be approved by the Director when revised according to

Council action.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.120, 660.210 & 660.170
Hist.: BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-
11 thru 1-4-12

839-011-0070
Definitions

(1) “Division” means the Apprenticeship and Training Division of the
Bureau.

(2) “Employee” means any person employed or active in an applica-
ble trade.

(3) “Local Committee” means any registered joint or trades appren-
ticeship or training committee approved by the Council.

(4) “State minimum guideline standards” means industry/trade bench-
marks developed by a Council approved state committee and approved by
the Council that represent the fundamental requirements necessary for entry
into and completion of specific Council approved apprenticeship or train-
ing programs.

(5) “Registered program” means a local committee approved by the
Council to operate an apprenticeship or training program in a specific occu-
pation.

(6) “Registration of an Agreement” means the acceptance and record-
ing of an apprentice or trainee agreement by the Division on behalf of the
Council. Registration is evidence of the participation of the apprentice or
trainee in a registered program.

(7) “Standards” means a written agreement submitted by a local com-
mittee and approved by the Council, which sets forth a plan containing all
terms and conditions for the qualification, employment and training of
apprentices or trainees as set forth in ORS 660.126 and 660.137.

(8) “Trainee” means any individual registered to a registered training
program. For the purposes of these rules, all apprentice requirements apply
to trainees unless otherwise noted.

(9) “Training agent” means an employer approved by a local com-
mittee to train apprentices and registered with the Division.

(10) “Training program” means any registered program of 2,000 on-
the-job training hours or less. For the purposes of these rules, all appren-
ticeship requirements apply to training programs unless otherwise noted.

(11) “Traveling Training Agent” is an approved training agent work-
ing outside the geographic area where its primary place of business is locat-
ed and registered by the Division.

(12) “Journeyworker” is a fully skilled practitioner who can work
independently in a given trade or occupation in accordance with ORS
660.010(4). Generally, a skilled crafts person has a minimum of four years
of verifiable trade-specific experience or has completed a state certified
apprenticeship program in the applicable trade and holds a license where

required.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.120(1)
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Hist.: BL 6-1985, f. & ef. 10-15-85; BL 7-1991, f. & cert. ef. 8-15-91 (and corrected 2-3-92);
BL 6-1994, f. & cert. ef. 10-10-94; BLI 2-1999, f. & cert. ef. 4-2-99; BLI 18-2010, f. 7-29-
10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-11 thru 1-4-12

839-011-0084
Approval of New Committees and Standards

(1) Additional committees or standards in an area already served by
an existing committee in the same trade, craft or occupation shall be estab-
lished in the same manner as any other local committee.

(2) All employers and their qualified employees shall be afforded the
opportunity to participate, on a non-discriminatory basis, in existing pro-
grams.

(3) The Council and the Apprenticeship and Training Division of the
Bureau of Labor and Industries will approve the creation of a new local
committee or new standards for an existing committee only if the applicant
for the new program or new standards can first demonstrate to the Council
and the Apprenticeship and Training Division, by a preponderance of evi-
dence, that the application is in conformity with the following require-
ments:

(a) The applicant shall submit documentation showing committee
composition pursuant to ORS 660.135, .145.

(b) The applicant shall submit standards in a format approved by the
Council that meet or exceed any existing statewide minimum guideline
standards for the occupation. Where no state guideline standards exist, pro-
posed standards shall meet or exceed national guideline standards approved
by the federal Office of Apprenticeship. Where no state or national guide-
line standards exist, standards will be approved at the discretion of the
Council and the Apprenticeship and Training Division when the proposed
occupation is clearly identified and commonly recognized throughout an
industry.

(c) The applicant shall submit an administration plan that includes:

(A) Written designation of the program administrator;

(B) Documented assurances that the committee will be adequately
funded to support its administration and the presentation of related instruc-
tion;

(C) A written statement that details all costs to apprentices (including
instruction, books, tuition); and

(D) Assurances that training agents and prospective training agents
will be provided with a written statement of costs for program participation.

(d) The applicant must demonstrate the ability to track required on-
the-job training, related and supplemental training and affirmative action
information (i.e., work progress reports, apprentice/trainee rotation system,
employer’s apprentice/trainee evaluation forms, grading sheets, applicant
logs) and provide the Council with copies of the forms and documents that
will be used to track such information.

(e) The applicant shall submit a plan detailing how the committee will
ensure that participating employers will provide work in all areas covered
by the program standards (ORS 660.137(5)), including:

(A) Training in all counties listed in proposed geographical area;

(B) Training in all work processes set forth in the standards;

(C) Committee expectations of supervising journey workers and a
plan for the supervision of apprentices/trainees in the ratio set forth in the
standards (ORS 660.126(1)(c), ());

(D) Training agent qualifications and duties (ORS 660.137(5)); and

(E) A plan for training participating employers on their duties and
responsibilities.

(f) The applicant shall submit a complete related training curriculum,
including instructor qualifications, class outlines and expected competen-
cies, grading procedures and completion criteria. This submission shall
include:

(A) An explanation of the curriculum delivery method and a descrip-
tion of the related training facilities;

(B) Certification of the curriculum and instructional delivery plan by
either a state education certifying authority or nationally recognized indus-
try association (ORS 660.137(2)(c), .126(1)(j), .157); and

(C) Assurances that classroom and related instruction can be delivered
throughout the geographic area. The applicant must submit a contract or
other documentation demonstrating that actual instructional resources are
in place. The committee’s geographic area must be one that can be reason-
ably served by the committee with respect to employers and the location of
the related training services (ORS 660.126(1)(a)).

(g) The applicant must submit operating policies and procedures and
assurances that the program will be operated in accordance with the same;
and
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(h) The applicant shall submit a plan to recruit, evaluate and select
apprentice/trainee applicants, including an application form that meets
Council requirements.

(4) All objections to the approval of a new committee or new stan-
dards shall be submitted to the Council in writing at the meeting where the
application is being considered for approval, specifically detailing any
objections to the application. Council may rule on the application and
objections thereto at that time or grant the applicant 30 days after the
Council meeting to submit a written rebuttal to the objections to the
Director. Council shall direct the Director to investigate and evaluate the
objections and rebuttal and to provide a report to Council within 45 days of
receipt of the rebuttal statement. At the next Council meeting after the ini-
tial submission, Council shall either approve or deny the application and
provide a specific written explanation for its actions.

(5) All new programs shall serve a probationary period of three years
after Council approval. Failure to clearly demonstrate the ability to operate
a satisfactory program during the probationary period, based upon periodic
program reviews conducted by the Division, shall result in cancellation of
the program by Council.

(6) Compliance reviews will be conducted during the probationary
period pursuant to OAR 839-011-0145 unless the Council directs the
Division to conduct reviews more frequently. Should the Council find oper-
ating deficiencies in the course of any such review, the program shall imme-
diately take action to correct the deficiencies and submit a report to the
Council explaining corrective measures taken within 90 days of the Council
initial finding of deficiencies. If the committee has not corrected the defi-
ciencies within the 90 day period, the Council shall dissolve the program at

the next scheduled Council meeting.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.135(1)
Hist.: BL 6-1985, f. & ef. 10-15-85; BL 1-1991, f. & cert. ef. 1-23-91; BLI 2-1999, f. & cert.
ef. 4-2-99; BLI 16-2005(Temp), f. & cert. ef. 8-23-05 thru 2-19-06; Administrative correction
3-20-06; BLI 16-2006, f. 4-17-06, cert. ef. 4-18-06; BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10;
BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-11 thru 1-4-12

839-011-0088
Registration of Apprenticeship Agreements

(1) The Council delegates registration of apprenticeship agreements
to the Division and recognizes an agreement as registered when:

(a) It is on a form that has been approved pursuant to ORS 660.020
and issued by the Division;

(b) Information requested on the form as authorized by ORS 660.020
has been supplied by the apprentice. The requested information includes,
but is not limited to the apprentice’s Social Security Number for identifica-
tion purposes;

(c) It has been signed by the apprentice and the local joint committee.
Approval must be recorded as soon as possible at a committee meeting; and

(d) The agreement has been submitted to and received by a represen-
tative of the Division.

(2) The effective starting date of an apprenticeship in non-licensed
trades shall be not more than ninety forty five (45) days prior to the date
that a fully executed agreement is submitted to and received by a represen-
tative of the Division. In the licensed trades, the effective starting date of an
apprenticeship shall not commence before a fully executed apprenticeship
agreement is received by a representative of the Division, unless the com-
mittee has written authorization from the Division to issue an initial license
and operates in accordance with the conditions of authorization.

(3) Local committees shall develop and implement a policy and pro-
cedures detailing the process for evaluating previous experience in a uni-
form manner and awarding advanced standing to new apprentices for on-
the-job or related training.

(a) The committee may grant credit for prior experience for any time
previously spent by the apprentice in the trade or occupation that the com-
mittee considers applicable to the work processes in the program standards.

(b) In licensed trades only lawfully obtained and documented experi-
ence that specifically applies to an Oregon license may be considered in
granting credit for prior experience.

(4) All apprenticeship agreements will be maintained in the Division’s

main office.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 657.732 & 660.060(8)
Hist.: BL 6-1985, f. & ef. 10-15-85; BL 1-1991, f. & cert. ef. 1-23-91; BL 7-1996, f. & cert.
ef. 7-22-96; BLI 2-1999, f. & cert. ef. 4-2-99; BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI
5-2011(Temp), f. 7-13-11, cert. ef. 7-18-11 thru 1-4-12
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839-011-0140
Approval and Dissolution of Standards

(1) A local committee must submit new standards or revisions to pre-
viously approved standards, together with executed signature sheets and
committee minutes to the Director at least 45 calendar days before the date
of the next Council meeting pursuant to OAR 839-011-0030.

(2) Proposed standards and revisions must be in a form and format
approved by Council that includes all elements specified in ORS 660.126.
The Council may require additional information of committees pursuant to
OAR 839-011-0084, including program administration and training plans.

(3) Standards in a form or format other than that approved by the
Council and the Division may be accepted when they are part of the feder-
al Office of Apprenticeship approved national pattern standards and are
consistent with federal Office of Apprenticeship regulations and guidelines,
these rules and Council policies.

(4) With Council approval, local committees may charge applicants a
reasonable non-refundable application fee. Such fees shall be stated in the
standards as a minimum qualification for entry into the program.
Committees shall be required to:

(a) Incorporate the payment of a non-refundable application fee into
the minimum qualifications of the committee’s standards. The standards
shall also reflect that applicants with an income below 150% of the federal
poverty guidelines may apply for a non-refundable application fee waiver.
Federal poverty guidelines are established by the Federal Department of
Health and Human Services and are recognized by the Oregon Adult and
Family Services Division;

(b) Show that the non-refundable application fee results in no dis-
parate impact and report annually to the Council whether disparate impact
has been determined to result from the fees charged; and

(c) Show that the local committee experiences an extraordinary bur-
den with respect to the administration of applications, i.e., beyond the ordi-
nary course of conducting such procedures. Examples of an extraordinary
burden are, but not limited to, development of specific entrance examina-
tions, validation studies and extensive testing or interview procedures.

(5) Revised standards will supersede the committee’s previous stan-
dards covering the same occupation.

(6) The Division will report any standards that apprentices have not
been active in for two or more years to the Council for dissolution due to
inactivity. Thereafter, new standards must be approved prior to registration

of any new apprentices.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.120(2)(b), 660.126 & 660.137
Hist.: BL 95, . 8-16-65; BL 130, f. 10-5-72, f. 10-15-72; BL 3-1978, f. & ef. 4-3-78; BL 13-
1988, f. & cert. ef. 7-1-88; BL 1-1991, f. & cert. ef. 1-23-91; BL 6-1994, f. & cert. ef. 10-10-
94; BLI 2-1999, f. & cert. ef. 4-2-99; BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-
2011(Temp), f. 7-13-11, cert. ef. 7-18-11 thru 1-4-12

839-011-0141
Minimum Guideline Standards

The Council may approve minimum guideline standards for occupa-
tions it deems necessary.

(1) At its discretion, or upon petition by two or more local committees
directly affected by minimum guideline standards, the Council will direct
the Division to convene a state committee composed of members of local
committees training in the occupation. Division staff will organize the
meeting time and location, and contact all appropriate local committees.

(a) Each local joint committee training in the occupation may appoint
no more than one employer and one employee representative (with alter-
nates) to the state committee pursuant to OAR 839-011-0074. Notification
of this action must be submitted to the Division in writing annually.
Appointments will be valid only after written notice of the names of the
appointees is received by the Division at least one (1) day before a sched-
uled state guideline committee meeting.

(b) The employer and employee members of local trades committees
(and alternates) shall represent their respective occupations on the state
committee pursuant to ORS 660.155(2).

(c) Only properly appointed representatives to the state guideline
committee will be permitted to vote on issues before the State Guideline
Committee.

(d) A quorum shall consist of 50% plus one of the total appointed
local joint committee representatives; local trade committee representatives
will be counted only if they are present at the state committee meeting. A
quorum of the total appointed local committee representatives constituted
pursuant to this rule may revise the quorum requirement for future state
committee meetings, pending review and approval by the Council.
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(e) Each state committee may adopt policies and procedures consis-
tent with ORS 660 as it deems necessary for the orderly conduct of its meet-
ings.

(2) The state committee will develop or revise minimum guideline
standards in accordance with the needs of the industry and occupation. This
committee shall establish minimum guidelines in the following standards
areas:

(a) Minimum qualifications;

(b) Hours of employment;

(c) Maximum probationary period;

(d) Maximum ratio of apprentices to journey level workers;

(e) Minimum work processes and approximate hours; and

(f) Minimum related/supplemental instruction.

(3) New or revised minimum guideline standards shall be distributed
to all local committees training in the occupation for review and comment
prior to submission to the Council.

(a) Each local committee shall have not more than 30 days to present
any written objections. This information shall be referred to the state com-
mittee for review.

(b) The state committee shall then prepare its final recommendations
to the Council.

(c) If consensus is not reached by the state committee, a majority and
minority report will be submitted to the Council for consideration.

(d) When majority and minority reports are submitted, the Council
and the Division will take into consideration the geographic area covered
by each participating committee as well as the number of apprentices
served and the number of training agents affected.

(4) Total on-the-job training hours for a local committee may not fluc-
tuate below the requirements dictated by minimum guideline standards.
The variations must be within statutory limits governing the licensed occu-

pations.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.120(2)(a)
Hist.: BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-
11 thru 1-4-12

839-011-0142
Apprentice/Trainee Qualifications

(1) The Council and the Division shall evaluate proposed qualification
standards or selection methods pursuant to the criteria set forth in Title 29
CFR Part 30, the Equal Employment Opportunity in Apprenticeship Plan
noted in OAR 839-011-0200, the objectives expressed by the committee
and/or sponsor, and such other factors as the Council and the Division may
deem appropriate. Evaluation of proposed qualification standards or selec-
tion methods shall include an analysis of whether they would result in an
adverse impact upon any protected class of applicants.

(2) The Council and the Division shall not consider proposed stan-
dards that contain any of the following requirements within their minimum
qualifications:

(a) Physical ability to do the job, unless it specifically references a
validated occupational requirement, such as lifting a sack of cement to a
specified height;

(b) Any tests (including color tests) that do not meet the validity
requirements under 41 CFR 60.3;

(c) A valid driver’s license; or

(d) A medical exam.

(3) Standards submitted containing any of these requirements will not
be placed on the Council agenda.

(4) The minimum qualifications section of the standards may include
a note advising applicants that employers may require apprentices to meet
additional lawful conditions of employment. These must be identified by
employers and specified in the standards.

Stat. Auth.: ORS 660.120(3)

Stats. Implemented: ORS 660.120(2)(a)

Hist.: BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-
11 thru 1-4-12

839-011-0143
Ratio

(1) Registered apprentices shall only work for training agents regis-
tered to the same committee as the apprentice and must be supervised by
journey workers in the same trade or occupation, except as provided in sec-
tions (5) and (6) below and employed by the same training agent employ-
ing the apprentice.

(2) The apprentice to journey level worker ratio for any registered pro-
gram approved by the Council and the Division shall be clearly set forth in
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the standards for the given occupation and must be specific as to applica-
tion in terms of jobsite, workforce, department or plant.

(3) The maximum ratio of apprentices to journey level workers for an
occupation covered by a state committee will be developed as part of the
minimum guideline standards for the occupation. Requests for a less
restrictive ratio from local committees will be referred to the state commit-
tee for evaluation of minimum guideline ratio.

(4) For occupations where a minimum guideline standard is not in
place, local committees are expected to meet the following apprentice to
journey level ratios:

(a) Construction trades: 1:1,1:3

(b) Industrial trades and fixed-site facilities: 1:1,1:2

(c) Other trades (non-traditional and new and emerging occupations):
1:1,1:1

(d) Committees wishing a less restrictive ratio must submit a request
to the Council for consideration, along with information including but not
limited to:

(A) Specitic workforce demographics justifying a different ratio;

(B) Plan to monitor effects of ratio on the safety and continuity of
employment for apprentices; and

(C) Comparison of completion rate to statewide average for occupa-
tion.

(5) In licensed trades, an apprentice must be supervised by a journey
level worker holding the same or a higher license classification than the
apprentice unless the Council has approved state guideline standards per-
mitting a lower level of journey worker supervision.

(6) Electrical power line installers and repairers and linemen appren-
tices may work for training agents registered to other local joint committees
in order to ensure that all work processes are fulfilled, pursuant to a written
agreement between the apprentice, the local committees and both training
agents.

(7) In limited situations, the Council may grant a training agent a
short-term waiver of the established ratio for a given program, upon demon-
stration of extreme need. In no event shall an apprentice work without qual-
ified journey worker supervision. Ratio waivers of less than 90 days must
be requested by the committee on behalf of a training agent. Local com-
mittees are not authorized to grant temporary waivers to training agents. A
temporary waiver of ratio may be granted under the following circum-
stances:

(a) Serious injury or illness of the journeyworker, where the journey-
worker is expected to return to work in 90 days or less; or

(b) The sudden departure of a journeyworker from employment with
the training agent for causes not attributable to the training agent. The
employer is expected to replace the departing journeyworker within a rea-
sonable amount of time and in no event shall this amount of time exceed
ninety (90) days. The training agent must document its efforts to replace
journey level workers which may include, but shall not be limited to:

(A) Copies of job orders;

(B) Classified advertising placed, including a posting of the journey
wage rate offered; and

(C) Job orders placed with the Oregon Employment Division.

(8) The lack of available qualified or licensed journeyworkers shall
not be a valid reason for granting a temporary ratio waiver.

(9) The Council may authorize the Director to grant or deny waivers
as set forth above on an interim basis. Such action taken by the Director
must be submitted to the Council for ratification at its next meeting after

interim approval or denial has been made.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 660.120(2), 660.126(1)(f)
Hist.: BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef. 7-18-
11 thru 1-4-12

839-011-0145
Compliance Reviews

(1) All committees are subject to periodic reviews of program opera-
tion and affirmative action activities.

(2) The Division shall develop and maintain a review schedule that
identifies programs scheduled for review, the type of review to be conduct-
ed and the time period to be evaluated.

(3) The Program Operation Compliance Review will evaluate pro-
gram operation and administration.

(a) New committees will receive a Program Operation Compliance
Review annually for the first three years of operation, unless otherwise
directed by the Council.

(b) After the first three (3) years, committees found in compliance
will receive a Program Operation Compliance Review every three (3) years.
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Committees maintaining a completion rate of at least 70% for all standards
during the three (3) previous consecutive years will receive a Program
Operation Compliance Review every five (5) years.

(4) The Affirmative Action Compliance Review will evaluate out-
reach, recruitment, and selection activities.

(a) Committees with five or more apprentices registered to a single
standard during the previous three years will receive an annual Affirmative
Action Compliance Review.

(b) Training agents who select their own apprentices in accordance
with the committee’s approved selection procedure will receive a separate
annual Affirmative Action Compliance Review.

(5) Additional reviews may be scheduled if

(a) The Director has a reasonable belief that such reviews are prudent
and in the best interest of apprenticeship;

(b) Complaints have been received that the program is not operating
in compliance; or

(c) At the Council’s direction.

(6) Committees found out of compliance will be required to appear at
the next meeting of the appropriate Council subcommittee.

(7) All reviews shall be reported on a form and in a format approved
by the Council. Upon review of compliance reports, the Council shall take
action including but not limited to the following:

(a) Approve the report;

(b) Refer the report back for further clarification;

(c) Extend the review period for up to six (6) months;

(d) Order a probationary period including more frequent and detailed
program reviews;

(e) Direct compliance and/or corrective action accordingly;

(f) Impose sanctions;

(g) Deregister the committee and/or standards for non-compliance; or

(h) Any other action as directed by the Council and the Division.

Stat. Auth.: ORS 660.120(3)

Stats. Implemented: ORS 660.120(2)(a) & 660.120(2)(f)

Hist.: BL 16-1979, . & ef. 11-8-79; BL 6-1994, f. & cert. ef. 10-10-94; BLI 2-1999, f. & cert.
ef. 4-2-99; BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-2011(Temp), f. 7-13-11, cert. ef.
7-18-11 thru 1-4-12

839-011-0290
Plumber Apprentices — Phased Supervision

(1) The Division shall issue plumbing apprentice licenses to active
apprentices or trainees registered to standards approved by the Council.
Apprentice license formats shall be jointly agreed to by the Division and the
Oregon Building Codes Division.

(2) All apprentices and trainees must be directly supervised in accor-
dance with OAR 839-011-0143, unless approved for phased supervision.

(3) Pursuant to OAR 918-695-0140, a local committee may take
action to permit plumbing apprentices to work under phased supervision
under the following circumstances:

(a) The plumber apprentice must work in the physical presence of an
appropriate journey level plumber; and

(b) An appropriate journey level plumber present at the immediate
work site at all times, except for not more than a cumulative thirty (30) min-
utes during any work shift during which time the journeyworker is imme-
diately available by voice communication.

(4) The plumber apprentice may work under phased supervision when
the following specific conditions are met:

(a) The appropriate journeyworker is immediately available to the
apprentice by voice communication (immediately available means that the
apprentice can reach the appropriate journeyworker within a 15-minute
period);

(b) The appropriate journeyworker meets with the apprentice at least
once each day to go over the work done by the apprentice;

(c) The activity is consistent with the committee’s work requirements
as established in its written policy;

(d) There is only one apprentice on the job site; and

(e) The apprentice has been specifically approved for one (1) or more
of the following phases:

(A) Phase 1: The apprentice only engages in water heater replacement
or conversion after completing at least six (6) months of work experience,
eight (8) hours of related instruction and is evaluated and authorized to do
this type of work by the committee;

(B) Phase 2: The apprentice engages in work covered in Phase 1 and
minor repairs in a one (1) or two (2) family dwelling after completion of
three (3) periods of work experience, the appropriate related instruction for
three (3) periods and is evaluated and authorized to do this type of work by
the committee;

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

(C) Phase 3: The apprentice engages in work covered in Phase 1 and
2, and general repairs and replacement of existing installations after com-
pletion of four (4) periods of work experience, the appropriate related
instruction for four (4) periods and is evaluated and authorized to do this
type of work by the committee; or

(D) Phase 4: The apprentice engages in work covered in Phase 1, 2
and 3, and new or remodel installations after completing five (5) periods of
work experience, the appropriate related instruction for five (5) periods and
is evaluated and authorized to do this type of work by the committee.

(5) Phased supervision licenses will be issued by the Division upon
notification of committee approval and reissued for the duration of the pro-

gram unless the committee takes action to rescind approval.
Stat. Auth.: ORS 660.120(3)
Stats. Implemented: ORS 693.040
Hist.: BLI 2-1999, f. & cert. ef. 4-2-99; BLI 18-2010, f. 7-29-10, cert. ef. 8-1-10; BLI 5-
2011(Temp), f. 7-13-11, cert. ef. 7-18-11 thru 1-4-12

Columbia River Gorge Commission
Chapter 350

Rule Caption: Temporary Rule Revising Dates for development
Review Decisions.

Adm. Order No.: CRGC 2-2011(Temp)

Filed with Sec. of State: 6-16-2011

Certified to be Effective: 6-16-11 thru 10-12-11

Notice Publication Date:

Rules Amended: 350-081-0036, 350-081-0042, 350-081-0054
Subject: Currently, the Executive Director of the Gorge Commission
must review a development review application for completeness
within 14 days after receiving it, and must issue a decision on a stan-
dard development review application within 72 days after accepting
the application as complete and an expedited review application with-
in 30 days. This temporary rule changes those time periods into goals
that the Executive Director will attempt to make.

Rules Coordinator: Nancy A. Andring—(509) 493-3323, ext. 221

350-081-0036
Acceptance of Application

The Executive Director shall review the application for completeness
and if complete, shall accept the application for review.

(1) No application shall be accepted until all documented omissions
and deficiencies have been corrected by the applicant. The Executive
Director shall notify the applicant of all omissions and deficiencies in writ-
ing. The Executive Director shall review supplemental application materi-
als to determine if the application is complete.

(2) No application for a proposed use, which is explicitly prohibited
by this ordinance, shall be accepted.

(a) The application shall be returned to the applicant.

(b) A letter, signed by the Executive Director, stating that the pro-
posed use is prohibited and citing the guideline which explicitly prohibits
the proposed use, shall be sent to the applicant.

(c) Issuance of this letter shall not prohibit the applicant from appeal-
ing the decision pursuant to 350-70.

(3) As a goal, the Executive Director shall attempt to accept the appli-
cation as complete or notify the applicant of omissions and deficiencies
within 14 days of receipt of the application. The Executive Director shall
attempt to review supplemental materials within 14 days of receipt. The 14-
day time periods in this rule are effective retroactively to all development
review applications that have been submitted to the Commission and for

which the Executive Director has not made a decision.
Stat. Auth.: ORS 196.150, RCW 43.97.015 & 16 U.S.C. sec. 544c(b)
Stats. Implemented: ORS 196.150
Hist.: CRGC 1-2005, f. 5-17-05, cert. ef. 7-1-05; CRGC 2-2011(Temp), f. & cert. ef. 6-16-11
thru 10-12-11

350-081-0042
Decision of the Executive Director

(1) In making a decision on a proposed use or development the
Executive Director shall:

(a) Consult with the applicant and such agencies as the Executive
Director deems appropriate;

(b) Consider information submitted by the applicant and all other rel-
evant information available;

(c) Consider all comments submitted pursuant to Commission Rule
350-81-040; and

(d) Solicit and consider the comments of the Forest Service.
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(2) The Executive Director shall approve a proposed use or develop-
ment only if it is consistent with the standards of section 6 and the purpos-
es of P.L. 99-663 and Commission Rule 350-81.

(a) In approving a proposed development action, the Executive
Director may impose conditions as necessary to ensure consistency with the
guidelines of Commission Rule 350-81.

(b) Conditions attached to approval of a proposed development action
shall be recorded in county deeds and records to ensure notice of the con-
ditions to successors in interest. The Executive Director’s decision shall
include this requirement.

(3) The Executive Director shall issue a decision on a proposed use or
development including findings of fact and conclusions of law and any con-
ditions to ensure consistency with the standards of section 6 and the pur-
poses of PL. 99-663 and Commission Rule 350-81. As a goal, the
Executive Director shall attempt to issue a decision within 72 days after
acceptance of the application.

(4) The Executive Director shall send a copy of the decision to the
applicant, the Forest Service, the applicable state, the four Indian tribal gov-
ernments, the applicable county and/or city and each person who submitted
comments under Commission Rule 350-81-040. The decision shall set forth
the rights of appeal under Commission Rule 350-70.

(5) The decision of the Executive Director shall be final unless a
Notice of Appeal is filed in accordance with Commission Rule 350-70. An
applicant who chooses to proceed with an approved development during the
appeal period shall assume all associated risks and liabilities.

(6) The 72-day time period in this rule is effective retroactively to all
development review applications that have been submitted to the

Commission and for which the Executive Director has not made a decision.
Stat. Auth.: ORS 196.150, RCW 43.97.015 & 16 U.S.C. sec. 544c(b)
Stats. Implemented: ORS 196.150
Hist.: CRGC 1-2003, f. 5-17-05, cert. ef. 7-1-05; CRGC 1-2007, f. 11-1-07, cert. ef. 1-1-08;
CRGC 2-2011(Temp), f. & cert. ef. 6-16-11 thru 10-12-11

350-081-0054
Procedures for Expedited Review Process

(1) Applications

(a) Prior to initiating any use or development which requires review
and approval by the Executive Director, an application shall be completed
pursuant to 350-81-054.

(b) The Executive Director shall accept and review the application
pursuant to 350-81-054 for consistency with the appropriate guidelines of
this rule.

(c) The Commission may charge a fee for review of applications after
a public hearing. The Gorge Commission shall set the fee.

(d) Standard application forms shall be available at the Commission
Office, and shall be provided to county and city planning offices for which
this ordinance is effective and the Forest Service.

(e) Applications for uses eligible for expedited review shall include
the information required for review uses listed in 350-81-032(5). They shall
also include elevation drawings if the proposed development would be vis-
ible from a key viewing area. The drawing shall show natural grade and fin-
ished grade.

(2) Acceptance of Application

(a) The Executive Director shall review the application for complete-
ness, and if complete, shall accept the application for review.

(b) No application shall be accepted until all documented omissions
and deficiencies have been corrected by the applicant. The Executive
Director shall notify the applicant of all omissions and deficiencies in writ-
ing. The Executive Director shall review supplemental application materi-
als to determine if the application is complete.

(c) As a goal, the Executive Director shall attempt to accept the appli-
cation as complete or notify the applicant of omissions and deficiencies in
writing within 14 days of receipt of the application. The Executive Director
shall attempt to review supplemental application materials within 14 days
of receipt of the materials.

(3) Notice of Development Review

(a) Within 7 days of the acceptance of an application, the Executive
Director shall issue notice of a proposed development review. The notice
shall provide the following information:

(A) The name of the applicant;

(B) The general and specific location of the subject property;

(C) A brief description of the proposed action;

(D) The deadline for rendering a decision; and

(E) The deadline for filing comments on the proposed action.
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(b) The notice shall state that the application and supporting docu-
ments are available for inspection at the Commission office during normal
working hours.

(c) The notice shall state the applicant must comply with all applica-
ble local, state, and federal laws.

(d) The notice shall be mailed to the Forest Service, the four Indian
tribal governments, applicable county or city planning office(s), libraries
and other agencies and interested parties that request a notice or that the
Executive Director determines should be notified.

(e) A copy of the notice shall be filed in the records of the
Commission.

(4) Comment Period: Any interested person or party shall submit writ-
ten comments within 10 days from the date a notice is sent.

(5) Written Decision

(a) In making a decision on a proposed use or development the
Executive Director shall:

(A) Consult with the applicant and such agencies as the Executive
Director deems appropriate;

(B) Consider information submitted by the applicant and all other rel-
evant information available;

(C) Consider all comments submitted pursuant to 350-81-054(4); and

(D) Solicit and consider the comments of the Forest Service.

(b) The Executive Director shall approve a proposed use or develop-
ment only if it is consistent with the standards of section 6 and the purpos-
es of PL. 99-663 and Commission Rule 350-81.

(A) In approving a proposed development action, the Executive
Director may impose conditions as necessary to ensure consistency with the
guidelines of Commission Rule 350-81.

(B) Conditions attached to approval of a proposed development action
shall be recorded in county deeds and records to ensure notice of the con-
ditions to successors in interest. The Executive Director’s decision shall
include this requirement.

(c) The Executive Director shall issue a decision on a proposed use or
development including findings of fact and conclusions of law and any con-
ditions to ensure consistency with the standards of section 6 and the pur-
poses of PL. 99-663 and Commission Rule 350-81. As a goal, the
Executive Director shall attempt to issue a decision within 30 days after
acceptance of the application.

(d) The decision of the Executive Director shall be final unless a
Notice of Appeal is filed in accordance with Commission Rule 350-70. An
applicant who chooses to proceed with an approved development during the
appeal period shall assume all associated risks and liabilities.

(6) Notice of Decision and Opportunity to Appeal

(a) The Executive Director shall send a copy of a decision issued
under the expedited review process to the four Indian tribal governments,
the Forest Service, landowners within 200 feet of the perimeter of the sub-
ject parcel, and anyone who submitted comments pursuant to 350-81-
054(4).

(b) Any person shall be allowed to appeal a decision issued under the
expedited review process in accordance with Commission Rule 350-70.

(7) Expiration of Approvals. Approvals issued under the expedited
review process shall expire in accordance with the standards for expiration
of approvals for review uses (Commission Rule 350-81-044, above).

(8) Changes or Alterations to an Approved Action. Changes or alter-
ations to an approval issued under the expedited review process shall be
made in accordance with the standards for changes or alterations to
approved actions for review uses (Commission Rule 350-81-046, above).

(9) The time periods in this rule are effective retroactively to all expe-
dited review applications that have been submitted to the Commission and

for which the Executive Director has not made a decision.
Stat. Auth.: ORS 196.150, RCW 43.97.015 & 16 U.S.C. sec. 544c(b)
Stats. Implemented: ORS 196.150
Hist.: CRGC 1-2005, f. 5-17-05, cert. ef. 7-1-05; CRGC 2-2011(Temp), f. & cert. ef. 6-16-11
thru 10-12-11

Construction Contractors Board
Chapter 812

Rule Caption: Correct cite reference, amend course fee, continuing
education credits.

Adm. Order No.: CCB 4-2011

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011

Rules Amended: 812-005-0800, 812-021-0016, 812-021-0019
Rules Repealed: 812-021-0016(T)
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Subject: 812-005-0800 is amended to correct a cite reference.

812-021-0016 is amended to revise the fee from $35 per credit
hour to $15.

812-021-0019 is amended to grant credit for non-traditional edu-
cation (here, activities more like experience) is not the best policy for
implementing CCB’s residential continuing education program.
Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-005-0800
Schedule of Penalties

The agency may assess penalties, not to exceed the amounts shown in
the following guidelines:

(1) $600 for advertising or submitting a bid to do work as a contrac-
tor in violation of ORS 701.026 and OAR 812-003-0120, which may be
reduced to $200 if the respondent becomes licensed or to $50 if the adver-
tisement or bid is withdrawn immediately upon notification from the
agency that a violation has occurred and no work was accepted as a result
of the advertisement or bid; and

(2) $700 per offense without possibility of reduction for advertising
or submitting a bid to do work as a contractor in violation of ORS 701.026
and OAR 812-003-0120, when one or more previous violations have
occurred, or when an inactive, lapsed, invalid, or misleading license num-
ber has been used; and

(3) $1.000 per offense for performing work as a contractor in viola-
tion of ORS 701.026 when the Board has no evidence that the person has
worked previously without having a license and no consumer has suffered
damages from the work, which may be reduced to $700 if the respondent
becomes licensed within a specified time; and

(4) $5.000 per offense for performing work as a contractor in viola-
tion of ORS 701.026, when an owner has filed a complaint for damages
caused by performance of that work, which may be reduced to $700 if the
contractor becomes licensed within a specified time and settles or makes
reasonable attempts to settle with the owner.

(a) A “complaint for damages” as used in section (4) of this rule
includes, but is not limited to:

(A) A Construction Contractors Board Dispute Resolution Services
(DRS) complaint; or

(B) A letter to Construction Contractors Board indicating that a citi-
zen has been damaged by the contractor; and

(5) $5,000 per offense for performing work as a contractor in viola-
tion of ORS 701.026, when one or more violations have occurred, or when
an inactive, lapsed, invalid, or misleading license number has been used;
and

(6) $500 per offense for failure to respond to the agency’s request for
the list of subcontractors required in ORS 701.345; and

(7) $1,000 per offense for hiring a unlicensed subcontractor; and

(8) For failing to provide an “Information Notice to Owners about
Construction Liens” as provided in ORS 87.093, when no lien has been
filed, $200 for the first offense, $400 for the second offense, $600 for the
third offense, $1,000 for each subsequent offense. Any time a lien has been
filed upon the improvement, $1,000.

(9) Failure to include license number in advertising or on contracts, in
violation of OAR 812-003-0120: First offense $100, second offense $200,
subsequent offenses $400.

(10) Failure to list with the Construction Contractors Board a business
name under which business as a contractor is conducted in violation of
OAR 812-003-0260: First offense $50, second offense $100, subsequent
offenses $200.

(11) Failure to notify the Construction Contractors Board of a new or
additional business name or personal surname (for sole proprietors) under
which business as a contractor is conducted, in violation of OAR 812-003-
0320: First offense warning, second offense $50, subsequent offenses $200.

(12) Failing to use a written contract as required by ORS 701.305:
$500 for the first offense; $1,000 for the second offense; and $5,000 for
subsequent offenses.

(13) Violation of OAR 812-012-0130(1), failure to provide a
Consumer Notification form; $100 first offense; $500 second offense;
$1,000 third offense; and $5,000 for subsequent offenses. Civil penalties
shall not be reduced unless the agency determines from clear and convinc-
ing evidence that compelling circumstances require a suspension of a por-
tion of the penalty in the interest of justice. In no event shall a civil penal-
ty for this offense be reduced below $100.

(14) Failure to conform to information provided on the application in
violation of ORS 701.046(4), issuance of a $5,000 civil penalty, and sus-
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pension of the license until the contractor provides the agency with proof of
conformance with the application and the terms of the application.

(a) If the violator is a limited contractor or residential limited con-
tractor working in violation of the conditions established pursuant to OAR
812-003-0130 or 812-003-0131, the licensee shall be permanently barred
from licensure in the limited contractor category or residential limited con-
tractor endorsement.

(b) If the violator is a licensed developer, residential developer or
commercial developer working in violation of the conditions established
pursuant to ORS 701.005(3), (6) or (13) or 701.042, the licensee shall be
permanently barred from licensure in the licensed developer category or
residential developer or commercial developer endorsement.

(15) Knowingly assisting an unlicensed contractor to act in violation
of ORS chapter 701, $1,000.

(16) Failure to comply with any part of ORS chapters 316, 656, or
657,701.035, 701.046 or 701.091, as authorized by ORS 701.106, $1,000
and suspension of the license until the contractor provides the agency with
proof of compliance with the statute.

(17) Violating an order to stop work as authorized by ORS
701.225(3), $1,000 per day.

(18) Working without a construction permit in violation of ORS
701.098, $1,000 for the first offense; $2,000 and suspension of CCB license
for three (3) months for the second offense; $5,000 and permanent revoca-
tion of CCB license for the third and subsequent offenses.

(19) Failure to comply with an investigatory order issued by the
Board, $500 and suspension of the license until the contractor complies
with the order.

(20) Violation of ORS 701.098(1)(k) by engaging in conduct as a con-
tractor that is dishonest or fraudulent and injurious to the welfare of the
public: first offense, $1,000, suspension of the license or both; second and
subsequent offenses, $5,000, per violation, revocation or suspension of the
license until the fraudulent conduct is mitigated in a manner satisfactory to
the agency or both.

(21) Engaging in conduct as a contractor that is dishonest or fraudu-
lent and injurious to the welfare of the public by:

(a) Not paying prevailing wage on a public works job; or

(b) Violating the federal Davis-Bacon Act; or

(c) Failing to pay minimum wages or overtime wages as required
under state and federal law; or

(d) Failing to comply with the payroll certification requirements of
ORS 279C.845; or

(e) Failing to comply with the posting requirements of ORS
279C.840: $1,000 and suspension of the license until the money required as
wages for employees is paid in full and the contractor is in compliance with
the appropriate state and federal laws.

(22) Violation of ORS 701.098(1)(k) by engaging in conduct as a con-
tractor that is dishonest or fraudulent and injurious to the welfare of the
public, as described in subparagraphs (19) or (20), where more than two
violations have occurred: $5,000 and revocation of the license.

(23) When, as set forth in ORS 701.098(1)(h), the number of licensed
contractors working together on the same task on the same job site, where
one of the contractors is licensed exempt under ORS 701.035(2)(b),
exceeded two sole proprietors, one partnership, or one limited liability
company, penalties shall be imposed on each of the persons to whom the
contract is awarded and each of the persons who award the contract, as fol-
lows: $1,000 for the first offense, $2,000 for the second offense, six month
suspension of the license for the third offense, and three-year revocation of
license for a fourth offense.

(24) Performing home inspections without being an Oregon certified
home inspector in violation of OAR 812-008-0030(1): $5,000.

(25) Using the title Oregon certified home inspector in advertising,
bidding or otherwise holding out as a home inspector in violation of OAR
812-008-0030(3): $5,000.

(26) Failure to conform to the Standards of Practice in violation of
OAR 812-008-0202 through 812-008-0214: $750 per offense.

(27) Failure to conform to the Standards of Behavior in OAR 812-
008-0201(2)—(8): $750 per offense.

(28) Offering to undertake, bidding to undertake or undertaking
repairs on a structure inspected by an owner or employee of the business
entity within 12 months following the inspection in violation of ORS
701.355: $5,000 per offense.

(29) Failure to include certification number in all written reports, bids,
contracts, and an individual’s business cards in violation of OAR 812-008-
0201(4): $400 per offense.
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(30) Violation of work practice standards for lead-based paint (LBP)
activity pursuant to OAR 812-007-0140 or 812-007-0240 first offense,
$1,000; second offense, $3,000; and third offense, $5,000 plus suspension
of license for up to one year. The civil penalty is payable to the
Construction Contractors Board LBP Activities Fund as provided in ORS
701.995 and OAR 812-007-0025.

(31) Violation of work practice standards for LBP renovation pursuant
to OAR 812-007-0340 or violation of recordkeeping and reporting require-
ments pursuant to OAR 333-070-0110: first offense, $1,000; second
offense, $3,000; and third offense, $5,000 and suspension of the certified
LBP renovation contractor license for up to one year. The civil penalty is
payable to the Construction Contractors Board LBP Activities Fund as pro-
vided in ORS 701.995 and OAR 812-007-0025.

(32)Violation of OAR 812-007-0100, 812-007-0200 or 812-007-
0300: first offense, $1,000; second offense, $3,000; and third offense,
$5,000. The civil penalty is payable to the Construction Contractors Board
Lead-Based Paint (LBP) Activities Fund as provided in ORS 701.995 and
OAR 812-007-0025.

(33) Violation of ORS 279C.590:

(a) Imposition of a civil penalty on the contractor of up to ten percent
of the amount of the subcontract bid submitted by the complaining subcon-
tractor to the contractor or $15,000, whichever is less; and

(b) Imposition of a civil penalty on the contractor of up to $1,000; and

(c) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
six months for a second offense if the offense occurs within three years of
the first offense.

(d) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
one year for a third or subsequent offense if the offense occurs within three
years of the first offense.

(34) Violation of ORS 701.315, inclusion of provisions in a contract
that preclude a homeowner from filing a breach of contract complaint with
the Board: $1,000 for the first offense, $2,000 for the second offense, and
$5,000 for the third and subsequent offenses.

(35) Violation of ORS 701.345, failure to maintain the list of subcon-
tractors: $1,000 for the first offense; $2,000 for the second offense, and
$5,000 for the third and subsequent offenses.

(36) Violation of 701.098(1)(e), knowingly providing false informa-
tion to the Board: $1,000 and suspension of the license for up to three
months for the first offense; $2,000 and suspension of the license for up to
one year for the second offense; and $5,000 and permanent revocation of
license for the third offense.

(37) Failing to provide a written contract with the contractual terms
provided by ORS 701.305 or OAR 812-012-0110: $200 for the first
offense; $500 for the second offense; and $1,000 for subsequent offenses.

(38) Working while the license is suspended if the licensee was
required to provide an increased bond under ORS 701.068(5), 701.068(6),
or OAR 812-003-0175: revocation.

(39) Working while the license is suspended for any violation of ORS
701.098(4)(a)(A) or ORS 701.098(4)(a)(B): $5,000 for first offense, and
revocation for second or subsequent offense.

(40) Working while the license is suspended for any reason except as
otherwise provided for by this rule: revocation.

(41) Failure to comply with ORS 701.106(1)(a); $1,000 for the first
offense, $5,000 for the second offense; $5,000 and permanent revocation of
CCB license for the third offense.

(42) Failure to deliver as required by ORS 701.109(2) a copy of a final
judgment; $200 first offense, $400 second offense; $600 for the third
offense; $1,000 for each subsequent offense.

(43) Failure to maintain insurance as required under ORS 701.073 or
to provide proof of insurance as required under OAR 812-003-0200, where
there is no claim of loss submitted to the insurance company: first offense,
$500; second offense, $1,000; third and subsequent offenses, $5,000.

(44) Failure to maintain insurance as required under ORS 701.073 or
to provide proof of insurance as required under OAR 812-003-0200, where
there is a claim of loss submitted to the insurance company: first offense,
$2,000; second and subsequent offenses, $5,000.

(45) Undertaking, offering to undertake, or submitting a bid to work
as a locksmith when an individual is not certified as a locksmith or other-
wise exempt under ORS 701.490: first offense, $1,000; second offense,
$3,000; third offense, $5,000.

(46) Undertaking, offering to undertake, or submitting a bid to pro-
vide locksmith services when a business is not a licensed construction con-
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tractor or otherwise exempt under ORS 701.490: first offense, $1,000; sec-
ond offense, $3,000; third offense, $5,000.

(47) Using the title of locksmith, locksmith professional, commercial
locksmith, lock installer or any title using a form of the word “locksmith”
that indicates or tends to indicate that the individual is a locksmith, unless
an individual is certified as a locksmith or otherwise exempt under ORS
701.490: first offense, $1,000; second offense, $3,000; third offense,
$5,000.

(48) Using the title of locksmith, locksmith professional, commercial
locksmith, lock installer or any title using a form of the word “locksmith”
that indicates or tends to indicate that the business providing locksmith
services, unless a business (a) is a licensed construction contractor and (b)
is owned by or employs a certified locksmith or is otherwise exempt under
ORS 701.490: first offense, $1,000; second offense, $3,000; third offense,
$5,000.

(49) Violating any applicable provision of the rules in division 30,
including violating any standard of professional conduct other than OAR
812-030-0300(4): first offense, $1,000; second offense, $3,000; third
offense, $5,000 and revocation of the certificate.

(50) Violating OAR 812-030-0300(4): first offense, $200; second

offense, $500; third offense, $1,000.
Stat. Auth.: ORS 183.310 to 183.500, 670.310, 701.235,701.515, 701.992 & 701.995
Stats. Implemented: ORS 87.093, 279C.590, 701.005, 701.026, 701.042, 701.046, 701.073,
701.091,701.098,701.106,701.109,701.227,701.305, 701.315,701.330, 701.345,701.480,
701.485,701.510,701.515,701.992 & 701.995
Hist.: 1BB 4-1982, f. & ef. 10-7-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-011-
0080(13); 1BB 3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef. 5-11-84; 1BB 3-1985,
f.& ef. 4-25-85; BB 1-1987, f. & ef. 3-5-87, BB 1-1988(Temp), f. & cert. ef. 1-26-88; BB 2-
1988, f. & cert. ef. 6-6-88; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert.
ef. 6-1-90; CCB 3-1990(Temp), f. & cert. ef. 7-27-90; CCB 4-1990, f. 10-30-90, cert. ef. 11-
1-90; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92;
CCB 2-1992, f. & cert. ef. 4-15-92; CCB 4-1992, f. & cert. ef. 6-1-92; CCB 5-1993, f. 12-7-
93, cert. ef. 12-8-93; CCB 2-1994, f. 12-29-94, cert. ef. 1-1-95; CCB 3-1995, f. 9-7-95, cert.
ef. 9-9-95; CCB 4-1995, f. & cert. ef. 10-5-95; CCB 3-1996, f. & cert. ef. 8-13-96; CCB 8-
1998, f. 10-29-98, cert. ef. 11-1-98 ; CCB 7-1999(Temp), f. & cert. ef. 11-1-99 thru 4-29-00;
CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 13-
2000(Temp), f. & cert. ef 11-13-00 thru 5-11-01; CCB 2-2001 f. & cert. ef. 4-6-01; CCB 8-
2001, f. 12-12-01, cert. ef. 1-1-02; CCB 1-2002(Temp), f. & cert. ef. 3-1-02 thru 8-26-02;
CCB 2-2002, f. & cert. ef. 3-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02; CCB 8-2002, f.
& cert. ef. 9-3-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 6-2004, f. 6-25-04, cert.
ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 5-2005, f. 8-24-05, cert. ef. 1-1-06; ;
Renumbered from 812-005-0005, CCB 7-2005, f. 12-7-05, cert. ef. 1-1-06; CCB 2-2006, f.
& cert. ef. 1-26-06; CCB 7-20006, f. & cert. ef. 6-23-06; CCB 15-2006, f. 12-12-06, cert. ef.
1-1-07; CCB 4-2007, f. 6-28-07, cert. ef. 7-1-07; CCB 2-2008(Temp), f. & cert. ef. 1-2-08
thru 6-29-08; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 13-2008, f. 6-30-08, cert. ef. 7-
1-08; CCB 17-2008, f. 9-26-08, cert. ef. 10-1-08; CCB 19-2008, f. & cert. ef. 11-20-08; CCB
1-2009, f. 1-30-09, cert. ef. 2-1-09; CCB 4-2009, f. 5-6-09, cert. ef. 6-1-09; CCB 6-2009, f.
& cert. ef. 9-1-09; CCB 2-2010, f. & cert. ef. 2-1-10; CCB 8-2010, f. & cert. ef. 4-28-10; CCB
13-2010(Temp), f. & cert. ef. 7-7-10 thru 1-2-11; Administrative correction 1-25-11; CCB 1-
2011, f. 2-28-11, cert. ef. 3-1-11; CCB 4-2011, f. 6-24-11, cert. ef. 7-1-11

812-021-0016
Fees for Agency Courses — Continuing Education for Residential
Contractors

(1) The agency may charge a fee of $15 per course hour for the fol-
lowing courses:

(a) Building Exterior Shell (BEST), offered by the agency as provid-
ed in OAR 812-021-0015(3)(a)(A).

(b) Construction Laws, Regulations, and Business Practices, offered
by the agency as provided in OAR 812-021-0015(3)(a)(C) and 812-021-
0015(4)(a)(B).

(2) In addition to the fee for the course, CCB may charge for pro-
cessing, shipping and handling course materials made available other than

online.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10; CCB 3-2011(Temp), f. & cert. ef. 4-28-11
thru 10-25-11; CCB 4-2011, f. 6-24-11, cert. ef. 7-1-11

812-021-0019
Elective Hours — Continuing Education for Residential Contractors
(1) Elective hours may be earned by attending construction or con-
struction business related offerings provided by any of the following:
(a) Post-secondary institutions such as colleges or universities;
(b) Trade schools;
(c) Trade associations;
(d) Professional societies;
(e) Private companies;
(f) Public agencies;
(g) Business associations;
(h) Contractor-provided in-house training programs;
(i) Non-profit organizations; or
(j) Manufacturers or businesses in the construction industry.

Oregon Bulletin

52

(2) Elective hours may be earned by attending trainings or demon-
strations offered by building component manufacturers on product use,
capabilities, or installation.

(3) Elective hours may be earned by attending education classes
required to maintain another construction industry license, such as a certi-
fied home inspector or a registered professional engineer.

(4) Elective hours may be earned by completing core classes not oth-

erwise completed for core credit.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 4-2011, f. 6-24-11, cert. ef. 7-1-11

Rule Caption: Residential Continuing Education (RCE) CCB
Building Code Courses.

Adm. Order No.: CCB 5-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Amended: 812-021-0015, 812-021-0028

Subject: ¢ 812-021-0015 is amended to allow for building code
courses that were approved by the Building Codes Division (BCD)
or the International Codes Council (ICC) to qualify for the two-hour
mandatory building code requirement if completed by July 1,2012.
Otherwise, only CCB-approved courses will qualify.

e 812-021-0028 is amended to remove the requirement that a
building codes course must have been approved by the Building
Codes Division before CCB can approve.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-021-0015
Minimum Continuing Education Requirements — Continuing
Education for Residential Contractors

(1) Residential contractors, other than residential limited contractors,
shall have an owner, officer, RMI or employee, or a combination of those
persons, who complete a minimum of 16 hours of continuing education
every license period as described in sections (3) and (4).

(2) Residential limited contractors shall have an owner, officer, RMI
or employee, or a combination of those persons, who complete:

(a) A minimum of eight hours of continuing education as described in
subsection (3)(a), for license renewals on or after October 1, 2011, and
before October 1, 2013;

(b) A minimum of eight hours of continuing education, for license
renewals on or after October 1, 2013 as follows:

(A) Five core hours as described in subsection (4)(a); and

(B) Three elective hours as described in OAR 812-021-0019.

(3) For a residential contractor renewing on or after October 1, 2011
and before October 1, 2013 continuing education hours shall consist of the
following:

(a) Eight core hours consisting of the following:

(A)Three hours of BEST offered by the agency or an approved
provider;

(B) Two hours of education on one or more building codes or on
“green” or sustainable building practices offered by:

(i) A provider approved by the agency; or

(ii) A provider offering a building codes course completed by the con-
tractor on or before June 30,2012, and approved by the Oregon Department
of Consumer and Business Services, Building Codes Division, or the
International Codes Council; and

(C) Three hours of education on laws, regulations, and business prac-
tices offered by the agency.

(b) Eight elective hours which may be satisfied by completing addi-
tional core hours or by completing other construction related courses or as
otherwise set forth in OAR 812-021-0019.

(c) For contractors renewing on or after October 1, 2009, and before
October 1,2011, education completed on or after July 1, 2009, shall be con-
sidered education obtained during the license period.

(4) For a residential contractor renewing on or after October 1, 2013,
continuing education hours shall consist of the following:

(a) Five core hours consisting of the following:

(A) Two hours of education on one or more building codes or on
“green” or sustainable building practices offered by a provider approved by
the agency; and

(B) Three hours of education on laws, regulations, and business prac-
tices offered by the agency.
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(b) Eleven elective hours which may be satisfied by completing addi-
tional core hours or by completing other construction related courses or as
otherwise set forth in OAR 812-021-0019.

(5) Courses shall be a minimum of one clock hour to qualify for one
hour of continuing education credit.

(6) Credit shall not be given for a person repeating the same continu-
ing education course during a two-year period.

(7) I, during the two years immediately preceding the expiration date
of the license, a residential contractor served on active duty in the United
States armed forces, including but not limited to mobilization or deploy-
ment, the continuing education requirement is waived for that two-year
period. This exemption applies only if the residential contractor is a:

(a) Sole proprietor without employees;

(b) Sole owner of a corporation; or

(c) Sole member of a limited liability company.

Stat. Auth.: ORS 670.310, 701.126 & 701.235

Stats. Implemented: ORS 701.126

Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 5-2011(Temp), f. & cert. ef. 7-1-11 thru
12-28-11

812-021-0028
Course Approval, Standards, Fees and Renewal for Core —
Continuing Education for Residential Contractors

(1) The agency will approve courses that provide training in BEST,
building codes, or “green” or sustainable building practices.

(2) Approved courses may be offered as an individual course or as
part of a comprehensive curriculum.

(3) A provider seeking approval of its courses must submit the fol-
lowing:

(a) Course name, course description, objectives of the offered course,
and number of hours of continuing education credit;

(b) A written description of the course educator’s credentials;

(c) Copies of the course materials provided to registrants as described
in section (4)(b);

(d) Cost of the offered course(s) to registrant;

(e) For live classes and classes held in real-time:

(A) Anticipated date, time, place of the course; and

(B) Number of registrants that each course can accommodate;

() For self-study courses:

(A) Anticipated date when the course will first be offered;

(B) Description of provider’s procedures to answer student questions;
and

(C) The length of time a student has to complete the course and
receive credit; and

(g) A non-refundable fee of $50 per credit hour submitted for
approval.

(4) To meet minimum standards for course approval, the provider
must:

(a) Submit the course syllabus describing the course objectives and
content on BEST, building codes, or “green” or sustainable building prac-
tices, as appropriate;

(b) Have written materials for each registrant of sufficient explanation
and quality to provide information about the subject of BEST, building
codes, or “green” or sustainable building practices, as appropriate; and

(c) Have no attendance restrictions except for payment of money or
membership in the provider organization.

(5) Providers seeking to offer BEST must offer training substantially
equivalent to criteria established by the agency.

(6) Course approval will be valid for two (2) years from the date the
course is approved by the agency.

(7) Providers must re-submit application and fees under this section
for renewal of approval. Renewal of approval will be subject to the same

requirements as initial approval.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 5-2011(Temp), f. & cert. ef. 7-1-11 thru
12-28-11

Rule Caption: Residential Continuing Education (RCE)
Exemptions.

Adm. Order No.: CCB 6-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Adopted: 812-021-0021
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Subject: OAR 812-021-0021 adoption will exempt from the resi-
dential continuing education requirement those contractors that are
licensed as plumbing or electrical contractors. The rule will also
exempt contractors that have an owner or officer licensed as an archi-
tect or a professional engineer, regardless of whether the architect or
engineer is acting within the scope of their license. (Those individ-
uals are already exempt from ORS chapter 701 if acting within the
scope of their license. See ORS 701.010(8)(a), (b)).

The exempt persons must take an equivalent number of elective
courses to satisfy the 16-hour requirement for CCB’s residential con-
tractor continuing education.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-021-0021
Exemptions from Continuing Education

(1) The following persons are exempt from obtaining BEST education
as required under OAR 812-021-0015(2) or (3)(a)(A):

(a) Contractors who are licensed as:

(A) Plumbing contractors under ORS 447.010 to 447.156; or

(B) Electrical contractors under ORS 479.630.

(b) Contractors who have an owner or officer who is licensed as:

(A) An architect under ORS 671.010 to 671.220, whether or not oper-
ating within the scope of that license; or

(B) A professional engineer under ORS 672.002 to 672.325, whether
or not operating within the scope of that license.

(2) The following persons are exempt from obtaining education in
building codes or on “green” or sustainable practices as required under
OAR 812-021-0015(2), (3)(a)(B) or (4)(a)(A):

(a) Contractors who are licensed as:

(A) Plumbing contractors under ORS 447.010 to 447.156; or

(B) Electrical contractors under ORS 479.630.

(b) Contractors who have an owner or officer who is licensed as:

(A) An architect under ORS 671.010 to 671.220, whether or not oper-
ating within the scope of that license; or

(B) A professional engineer under ORS 672.002 to 672.325, whether
or not operating within the scope of that license.

(3) Persons who are exempt under sections (1) and (2) of this rule
from completing mandatory core continuing education must substitute an
equivalent amount of elective continuing education. Total continuing edu-

cation for the license period is 16 hours.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 6-2011(Temp), f. & cert. ef. 7-1-11 thru 12-28-11

Rule Caption: Amend and Adopt rules to implement SB 939,
Dispute Resolution Services Change to Mediation Only Process.
Adm. Order No.: CCB 7-2011(Temp)
Filed with Sec. of State: 7-8-2011
Certified to be Effective: 7-8-11 thru 1-4-12
Notice Publication Date:
Rules Adopted: 812-004-1001, 812-004-1110, 812-004-1120,
812-004-1140, 812-004-1160, 812-004-1180, 812-004-1195, 812-
004-1210, 812-004-1240, 812-004-1250, 812-004-1260, 812-004-
1300, 812-004-1320, 812-004-1340, 812-004-1350, 812-004-1360,
812-004-1400, 812-004-1420, 812-004-1440, 812-004-1450, 812-
004-1460, 812-004-1490, 812-004-1500, 812-004-1510, 812-004-
1520, 812-004-1530, 812-004-1537, 812-004-1600, 8 12-004-1480,
812-004-1505
Rules Amended: 812-004-0001, 812-009-0010, 812-010-0020
Subject: 812-004-0001, 812-009-0010, and 812-010-0020 are
amended to implement SB 939 (2011). They identify the existing
rules as applicable to complaints filed before July 1,2011.
812-004-1001, 812-004-1110, 812-004-1120, 812-004-1140,
812-004-1160, 812-004-1180, 812-004-1195, 812-004-1210, 812-
004-1240, 812-004-1250, 812-004-1260, 812-004-1300, 812-004-
1320, 812-004-1340, 812-004-1350, 812-004-1360, 8 12-004-1400,
812-004-1420, 812-004-1440, 812-004-1450, 812-004-1460, 812-
004-1490, 812-004-1500, 812-004-1510, 812-004-1520, 812-004-
1530, 812-004-1537, 812-004-1600 are adopted to implement SB
939 (2011).
Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077
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812-004-0001
Application of Rules

(1) The rules in division 4 of OAR chapter 812 apply to a complaint
involving work on a residential structure or an appurtenance to the structure
and any other complaint filed under ORS 701.145 before July 1, 2011.

(2) Except as provided in section (4) of this rule, the following rules
apply to a complaint involving work on a large commercial structure or an
appurtenance to the structure and any other complaint filed under ORS
701.146:

(a) OAR 812-004-0001 through 812-004-0240;

(b) OAR 812-004-0260 through 812-004-0320;

(c) OAR 812-004-0340, except 812-004-0340(2)(c), (2)(i) and (8);

(c) OAR 812-004-0420;

(d) OAR 812-004-0520; and

(e) OAR 812-004-0550 through 812-004-0600.

(3)(a) Except as provided in subsection (3)(b) of this rule, the rules
that apply to a complaint involving work on a residential structure under
section (1) of this rule apply to a complaint involving work on a small com-
mercial structure or an appurtenance to the structure.

(b) The rules that apply to the complaint involving work on a large
commercial structure under section (2) of this rule apply to a complaint
involving work on a small commercial structure or an appurtenance to the
structure if the complainant files the complaint under ORS 701.146.

(4) The rules that apply to a complaint involving work on a residen-
tial structure under section (1) of this rule apply to a complaint involving
work on a large commercial structure or an appurtenance to the structure if:

(a) The complaint is filed by the owner of the structure;

(b) The total contract for the work is $25,000 or less; and

(c) The complainant files the complaint under ORS 701.145.

Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235

Stats. Implemented: ORS 701.139,701.140, 701.145 & 701.146

Hist.: CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-27-90, cert. ef. 6-1-90; CCB 2-
1991, f. 6-28-91, cert. ef. 7-1-91; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 5-1993, f.
12-7-93, cert. ef. 12-8-93; CCB 2-1994, f. 12-29-94, cert. ef. 1-1-95; CCB 1-1995, f. & cert.
ef. 2-2-95; CCB 4-1995, f. & cert. ef. 10-5-95; CCB 4-1997, f. & cert. ef. 11-3-97; CCB 4-
1998, f. & cert. ef. 4-30-98; CCB 6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 8-1998, f. 10-29-
98, cert. ef. 11-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 8-2001, f. 12-12-01, cert.
ef. 1-1-02; CCB 2-2003, f. & cert. ef. 3-4-03; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 15-
2006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1001
Application of Rules

(1) The rules in 812-004-1001 to 812-004-1600 apply to all com-
plaints filed under ORS 701.145 on or after July 1, 2011.

(2) The following rules apply to a complaint filed under ORS
701.146:

(a) OAR 812-004-1001 through 812-004-1240;

(b) OAR 812-004-1260 through 812-004-1320;

(c) OAR 812-004-1340, except 812-004-1340(2)(c), (2)(i) and (8);

(c) OAR 812-004-1420;

(d) OAR 812-004-1520; and

(e) OAR 812-004-1600.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: SB 939 (2011)

Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1110
Complaint Processing Fee; Waiver of Fee

(1) The complaint processing fee authorized under ORS 701.133 is
$50 for a complaint filed under ORS 701.145. There is no complaint pro-
cessing fee for a complaint filed under ORS 701.146.

(2) The agency must collect the processing fee under OAR 812-004-
1400.

(3) A complainant may request that the agency waive the complaint
processing fee described in section (1) of this rule by submitting a proper-
ly executed waiver request. The waiver request must be submitted on a form
provided by the agency.

(4) The agency may waive the complaint processing fee if the waiver
request submitted by the complainant shows that:

(a) The complainant is an individual;

(b) The complainant has no significant assets except the home that is
the subject of the complaint and one automobile; and

(c) The complainant’s gross income does not exceed the 2011
Department of Health and Human Services Poverty Guidelines published in
the Federal Register, Vol. 76, No. 13, January 20, 2011, pp. 3637-3638.

(5) A complainant, who requests a waiver of the complaint processing
fee under section (3) of this rule, must certify that the information on the
request is true.
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(6) The agency may require that the complainant pay a complaint pro-
cessing fee of $97 if the agency finds that the complainant provided false
information on a request for a waiver of the complaint processing fee sub-

mitted under section (3) of this rule.
Stat. Auth.: ORS 670310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-811 thru 1-4-12

812-004-1120
Liability of Licensee

A licensee, as defined in OAR 812-002-0450, participating in a cor-
poration wholly owned by the licensee, or a limited liability partnership,
limited liability company, joint venture, limited partnership or partnership,
may be held individually liable for complaints brought under ORS 701.131
to 701.180, whether or not the corporation, limited liability partnership,
limited liability company, joint venture, limited partnership, or partnership

was licensed as required by ORS Chapter 701.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1140
Liability of Contractor for Complaint Related to Contractor’s
Property

(1) If an employee complaint, material complaint or subcontractor
complaint arises from property owned by a licensed contractor, the licensed
contractor is a contractor subject to ORS Chapter 701 unless the contractor
supplies pre-contract written notice to suppliers, subcontractors, and other
potential complainants that the property is for the contractor’s personal use
and that the contractor is not subject to ORS Chapter 701, as provided in
ORS 701.010(7).

(2) If a licensed contractor files a complaint against another licensed
contractor arising from property owned by the contractor filing the com-
plaint, the contractor filing the complaint is a contractor subject to ORS
Chapter 701 unless the property is for the contractor’s personal use and
occupancy.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: SB 939 (2011)

Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1160
Establishment of Co-Complainant

The agency may allow a person to become a co complainant, with the
complainant’s permission, even though that person did not sign the com-

plaint form if the person would otherwise qualify as a complainant.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1180
Complainant’s Responsibility to Pursue Complaint

(1) Throughout the processing of a complaint, a complainant has the
responsibility to pursue the complaint and to respond in a timely manner to
requests from the agency for information or documents.

(2) The agency may close a complaint under OAR 812-004-1260 if:

(a) The complainant does not respond to a written request from the
agency, or to provide requested information or documents within a time
limit specified in that request; or

(b) The complainant does not respond in writing to a written request
from the agency, after being instructed to do so by the agency.

(3) A written request from the agency under section (2) of this rule

must comply with the requirements of OAR 812-004-1260(2).
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cett. ef. 7-8-11 thru 1-4-12

812-004-1195
Exhibits

(1) If a party to a complaint submits a document that is larger than 8-
1/2 inches by 14 inches or a photograph as an exhibit, the agency may
require that the party submit four copies of the document or photo.

(2) The disposal of large exhibits is subject to OAR 812-001-0130.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: SB 939 (2011)

Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12
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812-004-1210
Address of Complainant and Respondent

(1) All communications directed to the last known address of record
of a party to a complaint is considered delivered when deposited in the
United States mail and sent by regular mail.

(2) A party must notify the agency in writing within 10 days of any
change in the party’s address, withdrawal or change of the party’s attorney
or change of address of the

party’s attorney during the processing of the complaint and until 90
days after the date the agency notifies the parties that the complaint is

closed.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1240
Exhaustion of Surety Bond, Letter of Credit or Cash Deposit

The agency may continue processing a complaint even though the
surety bond, letter of credit or cash deposit related to that complaint is

exhausted by prior complaints.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1250
Payments From the Bond for Court Costs, Complaint Processing Fee,
Interest and Other Costs

(1) For complaints filed under ORS 701.145, the agency may include
the following costs in the amount of a judgment that is subject to payment
by a surety or financial institution:

(a) Court costs;

(b) Interest;

(c) Costs, other than attorney fees, to pursue litigation or the com-
plaint; or

(d) Service charges or fees.

(2) For complaints filed under ORS 701.145, the agency’s determina-
tion of payment due from a surety or financial institution may not include
amounts arising out of claims for anything other than construction work

involving negligence, improper work or breach of contract.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1260
Closing a Complaint

(1) The agency may close a complaint because:

(a) The complainant did not act in response to a request from the
agency;

(b) The complaint is not the type of complaint that the agency has
jurisdiction to determine under ORS 701.140;

(c) The complaint was not filed within the time allowed under ORS
701.143;

(d) The complainant failed to pay the complaint processing fee as
required under OAR 812-004-1110 and 812-004-1400;

(e) The complaint contains a mediation or arbitration agreement that
the complainant has not waived;

(f) The complainant does not comply with the on-site meeting
requirements as provided in OAR 812-004-1450(2);

(g) The complainant and respondent settle the complaint as provided
in OAR 812-004-1500;

(h) The complainant does not, within 30 days of the date of comple-
tion of the settlement agreement, notify the agency whether the terms of the
settlement agreement have been fulfilled;

(i) The complainant fails to provide documents to the agency as
required by OAR 812-004-1520; or

(j) The agency does not timely receive evidence of a stay or counter-
suit on a construction lien complaint, as provided in OAR 812-004-1530.

(2) The agency may close a complaint under section (1) of this rule if
the agency notifies the complainant that complainant must provide infor-
mation or that complainant must comply with an agency rule and that:

(a) Failing to respond to the agency’s request may result in closing the
complaint; and

(b) Closing the complaint will prevent access to the bond, letter of
credit or cash deposit.

(3) The agency may not close the complaint sooner than 14 days after
giving the notice required in subsection (2) of this rule.

(4) The agency may, within 60 days after closing a complaint, reopen
a complaint closed under section (1) of this rule if the complainant did not
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comply with the agency’s request or failed to comply with an agency rule
due to excusable neglect by the complainant. The agency may reopen the
complaint after receiving evidence supporting reopening the complaint.

(5) The agency’s determination to close a complaint is an order in
other than a contested case.

(6) The agency’s determination to close a complaint is subject to judi-
cial review under ORS 183.484.

(7) A party must file a motion for reconsideration of the agency’s
determination to close a complaint before seeking judicial review of the

order.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1300
Filing Date of Complaint

(1) Except as provided under section (3) of this rule, a complaint filed
with the agency under ORS 701.139 is deemed to have been filed when a
complaint is received by the agency that:

(a) Meets the requirements of OAR 812-004-1340(1) and (2)(m); and

(b) Contains information sufficient to identify the complainant and
respondent.

(2) The agency must return a complaint that does not meet the
requirements of section (1) of this rule to the person who submitted the
complaint.

(3) If the agency returns a complaint to a person under section (2) of
this rule because the person did not meet the requirements of OAR 812-
004-1340(2)(m) related to pre-complaint notice, that person may resubmit
the complaint with the required evidence. If the resubmitted complaint sat-
isfies the agency that the person met the requirements under OAR 812-002-
1340(2)(m) before the agency received the original complaint, the com-
plaint is deemed to have been filed on the date the complaint was first
received by the agency.

(4) A complaint that does not fully comply with the requirements of
OAR 812-004-1340 is subject to OAR 812-004-1350.

(5) The date of filing of a complaint submitted to the agency for pro-
cessing under ORS 701.146 is the date when the complainant complies

with ORS 701.133(1) and 701.146(2).
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1320
Jurisdictional Requirements

(1) A complaint must be of a type described under ORS 701.140.

(2) A complaint must be filed with the agency within the time allowed
under ORS 701.143.

(3) A complaint will be processed only against a licensed entity.
Whether a respondent is licensed for purposes of this section must be deter-
mined as follows:

(a) For an owner, primary contractor or subcontractor complaint, the
respondent will be considered licensed if the respondent was licensed dur-
ing all or part of the work period.

(b) For a material complaint, the respondent will be considered
licensed if one or more invoices involve material delivered while the
respondent was licensed. A surety company or financial institution is only
liable for payments for material delivered within the period of time that the
respondent was licensed.

(c) For an employee or employee trust complaint, the respondent will
be considered licensed if the respondent was licensed on one or more days
that the complainant, or the employee that is the subject of the trust, per-
formed work that was not paid for. A surety company or financial institu-
tion is only liable for payments for unpaid wages or benefits provided on
days on which the respondent was licensed.

(4)(a) The complainant must have been properly licensed at the time
the bid was made or the contract was entered into and must have remained
licensed continuously throughout the work period if:

(A) The work at issue in the complaint requires that the complainant
be licensed under ORS 701.021 in order to perform the work; and

(B) The complaint does not arise from defects, deficiencies or inade-
quate performance of construction work.

(b) As used in section (4) of this rule, “properly licensed” means the
complainant:

(A) Had a current valid license issued by the agency and was not on
inactive status;

(B) Was licensed for the type of work at issue in the complaint;
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(C) Complied with the requirements of ORS 701.035 and OAR 812-
003-1250 as they applied to the complainant’s license status as an “exempt”
or “nonexempt” contractor; and

(D) Complied with any other requirements and restrictions on the
complainant’s license.

(5) Complaints will be accepted only when one or more of the fol-
lowing relationships exist between the complainant and the respondent:

(a) A direct contractual relationship based on a contract entered into
by the complainant and the respondent, or their agents;

(b) An employment relationship or assigned relationship arising from
a Bureau of Labor and Industries employee claim;

(c) A contract between the complainant and the respondent providing
that the complainant is a trustee authorized to receive employee benefit
payments from the respondent for employees of the respondent; or

(d) A real estate purchase conditioned upon repairs made by the
respondent.

(6) Complaints will be accepted only for work performed within the
boundaries of the State of Oregon or for materials or equipment supplied or
rented for fabrication into or use upon structures located within the bound-
aries of the State of Oregon.

(7) The agency may refuse to process a complaint or any portion of a
complaint that includes an allegation of a breach of contract, negligent or
improper work or any other act or omission within the scope of ORS
701.140 that is the same as an allegation contained in a complaint previ-
ously filed by the same complainant against the same respondent, except
that the agency may process a complaint that would otherwise be closed if
the previously filed complaint was:

(a) Withdrawn before the on-site meeting;

(b) Closed without a determination on the merits before the on-site
meeting;

(c) Closed because the complainant failed to pay the complaint pro-
cessing fee required under OAR 812-004-0110 or 812-004-1110.

(d) Closed or dismissed with an explicit provision allowing the sub-
sequent filing of a complaint containing the same allegations as the closed
or dismissed complaint; or

(e) Closed or withdrawn because the respondent filed bankruptcy.

(8) Nothing in section (7) of this rule extends the time limitation for
filing a complaint under ORS 701.143.

(9) A complaint by a person furnishing material, or renting or supply-
ing equipment to a contractor may not include a complaint for non-payment
for tools sold to a licensee, for equipment sold to a licensee and not fabri-
cated into a structure, for interest or service charges on an account, or for
materials purchased as stock items.

(10) Complaints by a contractor or by persons furnishing material, or
renting or supplying equipment to a contractor will not be processed unless
they are at least $150 in amount, not including the processing fee required
by 812-004-1110.

(11) The agency may process a complaint against a licensed contrac-
tor whose license was inactive under OAR 812-003-0330, 812-003-0340,

812-003-0350, 812-003-0360 and 812-003-0370 during the work period.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1340
Form of Complaints, Pre-Complaint Notice

(1) A complaint must be submitted on a complaint form provided by
the agency. The agency may require the use of the most recent revision of
the complaint form.

(2) The complainant must submit the following information on or
with the complaint form required under section (1) of this rule if applica-
ble:

(a) The name, address and telephone number of the complainant;

(b) The name, address, telephone number and license number of the
respondent;

(c) The amount, if known at the time the complaint is filed, that the
complainant alleges is due from the respondent after crediting payments,
offsets and counterclaims in favor of the licensee to which the complainant
agrees;

(d) Identification of the type of complaint;

(e) The date on which the contract was entered into;

() If the contract was in writing, a copy of the contract, including all
relevant attachments, if any;

(g) The location of the work at issue in the complaint, described by a
postal address or other description sufficient to locate the work site on a
map and on the ground;
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(h) The beginning and ending date of the work or invoices;

(i) Payments, offsets and counterclaims of the respondent, if known;

(j) Whether the project involves work on a residential, small commer-
cial or large commercial structure;

(k) A certification by the complainant that the information provided
on the complaint form is true;

(1) If a court judgment or judgment based on an arbitration award is
the basis for the complaint, a copy of the judgment, arbitration award, the
original complaint and any answers or counter-suits related to the parties to
the complaint filed in the court action or arbitration;

(m) Documents described in section (9) of this rule that are related to
the pre-complaint notice requirement in ORS 701.133.

(n) Additional information required under sections (3) through (8) of
this rule.

(3) A subcontractor complaint must include copies of each original
invoice relating to the complaint.

(4) An employee complaint must include evidence that an employee
worked for a contractor and evidence of the amount of unpaid wages or
benefits. Evidence may include:

(a) Time cards;

(b) Paycheck stubs;

(c) W-4 forms; or

(d) A sworn affidavit or written declaration under perjury of a third-
person stating facts that indicate the employee worked for the contractor. A
written declaration under perjury must contain the following statement, T
hereby declare that the above statement is true to the best of my knowledge
and belief, and that I understand it is made for use as evidence in court and
is subject to penalty for perjury.”

(5) An employee trust complaint must include the name of each
employee that is the subject of the complaint, the dates that employee
worked without payment of employee benefits and the following informa-
tion for each date and employee:

(a) The hours worked without payment of employee benefits;

(b) The amount of the unpaid benefits;

(c) The address of the job site where the employee worked; and

(d) Whether the structure at the job site is a residential structure, small
commercial structure or large commercial structure.

(6) A construction lien complaint must include evidence that the com-
plainant paid the primary contractor, a copy of the notice of right to lien, a
copy of the lien bearing the county recorder’s stamp and signature, a copy
of each invoice or billing constituting the basis of the lien, a copy of the
ledger sheet or other accounting of invoices from the lienor, if applicable,
and any foreclosure documents.

(7) A material complaint must include recapitulation of the indebted-
ness showing the job site address, the date of each invoice, each invoice
number, each invoice amount and a copy of each original invoice relating
to the complaint.

(8) A complaint involving negligent or improper work must include a
list of the alleged negligent or improper work. A complaint involving a
breach of contract must describe the nature of the breach of contract.

(9) A complaint must include one of the following:

(a) A copy of the pre-complaint notice required under ORS 701.133
and of the certified or registered mail receipt for the pre-complaint notice;
or

(b) Written evidence that the respondent had actual notice of the dis-
pute that is the subject of the complaint at least 30 days before the com-
plainant filed the complaint. The agency will only accept evidence under
this subsection (9)(b) if it is in one of the following forms:

(A) A return receipt signed by the respondent indicating receipt of a
notice of intent to file a complaint sent to the respondent by the com-
plainant; or

(B) A letter signed by the respondent acknowledging receipt of a
notice of intent to file a complaint.

(c) Written evidence that the complainant and the respondent are par-
ties to mediation, arbitration or a court action arising from the same con-
tract or issues that are the subject of the complaint. The agency will only
accept evidence under this subsection (9)(c) if it is in one of the following
forms:

(A) Copies of a complaint or answer in the court action; or

(B) Copies of a document that initiated the mediation or arbitration.

(d) Evidence that the complainant and the respondent are parties to
another complaint filed with the agency arising from the same contract or
issues that are the subject of the complaint.

(10) Except as provided in subsections (9)(c) and (9)(d), the agency
may not accept a statement by the complainant alleging that the respondent
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had actual knowledge of the dispute as written evidence required under sec-
tion (9) of this rule.

(11) The completed complaint form must be signed by the com-
plainant or an agent of the complainant.

(12) A complaint form submitted to the agency that does not comply

with the requirements of this rule is subject to OAR 812-004-1350.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1350
Procedure if Information on Complaint Form is Incomplete

If the agency receives a complaint form that does not meet the
requirements of OAR 812-004-0340, the agency may close the complaint if
the complainant does not provide the missing information in response to a
written request for the information from the agency. The written request

and closure must comply with OAR 812-004-0260.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1360
Addition of Complaint Items at On-Site Meeting

If the agency holds an on-site meeting, the complainant may add new
complaint items up to and through the initial on-site meeting. New items

added to a timely filed complaint under this rule are considered timely filed.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1400
Initial Administrative Processing of Complaints; Collection of Fee

(1) Upon receipt of a complaint, the agency must:

(a) Send a copy of the complaint to the respondent;

(b) Verify that the complainant has provided information required
under OAR 812-004-1340 and request additional information from the
complainant if necessary;

(c) Make a preliminary determination that the board has or lacks juris-
diction over the complaint based on the information provided by the com-
plainant;

(2) If the agency makes a preliminary determination under subsection
(1)(c) of this rule that it has jurisdiction over the complaint and the agency
does not waive the complaint processing fee required under OAR 812-004-
1110, the agency must request payment of the complaint processing fee.
The agency may suspend processing of the complaint until complainant
pays this fee.

(3) If the complainant does not pay the fee required under OAR 812-
004-1110 within 14 days of written notification that the fee is due, the
agency may close the complaint. The agency may extend the time for pay-

ment of the fee upon a showing of good cause by the complainant.
Stat. Auth.: ORS 670310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1420
Processing Owner and Primary Contractor Complaints Together

If an owner complaint based on the same facts and issues is received
at any time during the processing of a primary contractor complaint, the
two complaints will be processed together.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: SB 939 (2011)

Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1440
Contracts With Arbitration Agreements

(1) If a complaint is based on a contract that contains an agreement by
the parties to mediate or arbitrate disputes arising out of the contract, the
specific terms of the mediation or arbitration agreement supersede agency
rules except as set forth in ORS 701.180.

(2) If the contract requires mediation or arbitration, the agency may
notify the complainant in writing that the agency must close the complaint
pursuant to OAR 812-004-1260(1)(e) unless, within 40 days, the agency
receives:

(a) A written waiver of mediation or arbitration signed by the com-
plainant; or

(b) Evidence that the complainant or respondent initiated mediation
or arbitration to resolve the same facts and issues raised in the complaint.
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(3) If the agency does not receive the written waiver of mediation or
arbitration or evidence that the complainant or respondent initiated media-
tion or arbitration, the agency may close the complaint.

(4) The agency must inform the respondent by written notice that, if
the respondent wants to mediate or arbitrate under the contract, respondent
must initiate the mediation or arbitration process under the contract within
the time allowed under ORS 701.180 and submit evidence to the agency
within 40 days from the date of the agency’s written notice that the respon-
dent initiated mediation or arbitration under the contract.

(5) If mediation or arbitration under the contract is timely commenced
under ORS 701.180, the agency must suspend processing the complaint
until the mediation or arbitration is complete.

(6) Notwithstanding receipt of a notice of intent to file a complaint
under ORS 701.133 or any prior communication from the agency referenc-
ing a complaint, for purposes of ORS 701.180, a respondent receives notice
of a complaint when the agency sends the respondent the notice described

under section (4) of this rule.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1450
On-site Meeting and Telephone Mediation; Attendance of the
Complainant

(1) The agency may schedule one or more on-site meetings or tele-
phone mediations among the parties for the purpose of discussing a settle-
ment of a complaint under ORS 701.145. The agency must mail notice of
an on-site meeting no less than 14 days before the date scheduled for the
meeting. The notice must include notice of the requirements of section (2)
and (3) of this rule and must comply with the requirements of OAR 812-
004-1260(2).

(2) If the agency schedules an on-site meeting, the following apply:

(a) The complainant must allow access to the property that is the sub-
ject of the complaint.

(b) The complainant or an agent of the complainant must attend the
meeting. An agent of the complainant must have knowledge of all com-
plaint items included in the complaint and must have authority to enter into
a settlement of the complaint.

(c) The complainant must allow the respondent to be present at the
on-site meeting as required by ORS 701.145.

(3) If the complainant does not comply with the requirements of sec-
tion (2) of this rule, the agency may close the complaint. OAR 812-004-
1260 applies to closure of a complaint under this section.

(4) Except as provided in subsection (2)(c), the agency may continue
to process the complaint if the respondent does not appear at the on-site
meeting.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: SB 939 (2011)

Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1460
Agency Recommendation of Resolution

If it appears that the respondent has breached a contract or performed
work negligently or improperly, the agency may recommend to the com-
plainant and respondent a resolution consistent with the terms of the con-

tract, generally accepted building practices, and industry standards.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1480
Resolution by Settlement and Construction of Settlement Agreement
(1) The agency may present a settlement proposal to the complainant
and respondent for their consideration and agreement at or after an on-site
meeting or telephone mediation conducted under OAR 812-004-0450.
(2) If the complainant and respondent sign a settlement agreement,
the agreement shall be binding upon each party unless breached by the

other.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1490
Subsequent On-Site Meetings; Determining Compliance; Closing
Complaint

(1) If a dispute arises as to whether the respondent complied with the
settlement agreement, the agency may schedule a subsequent on-site meet-
ing.
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(2) If the agency determines that the respondent complied with the
terms of the settlement agreement, the agency may close the complaint.

(3) If the agency determines that the respondent did not comply with
the terms of the settlement agreement, the complainant must obtain a judg-
ment and submit the judgment to the agency in order to recover under the

respondent’s bond.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1500
Closure of Complaint After Settlement

If the complainant and respondent agree to a settlement, within 30
days from the date the settlement agreement requires completion of the
terms of the settlement, the complainant must notify the agency in writing

whether the terms of the settlement have been fulfilled.
Stat. Auth.: ORS 670310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1505
Complaint Not Settled

(1) For other than a BOLI final order, if the complainant and respon-
dent do not settle the complaint, the complainant must obtain a court judg-
ment, including a judgment on an arbitration award, in order to recover
from the respondent’s bond.

(2) The agency will process the judgment and issue its determination
as to the amount of the judgment that complainant is entitled to recover

from respondent’s bond.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1510
Court Judgments, Arbitration Awards and Bureau of Labor and
Industries Final Orders

(1) A judgment based on a court action or arbitration award or a
Bureau of Labor and Industries (BOLI) final order constitute the basis for
a complaint if:

(a) A complaint is filed under OAR 812-004-1300 and 812-004-1340
within the time limit in ORS 701.143; and

(b) All or a portion of the judgment or the BOLI final order is within
the jurisdiction of the agency.

(2) A complaint based on a judgment or BOLI final order will be
processed under OAR 812-004-1520.

(3) This rule does not apply to a complaint filed and processed under

ORS 701.146.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1520
Processing of Complaint Based on Judgments and Bureau of Labor
and Industries Final Orders

(1) The agency may suspend processing a complaint if:

(a) The complainant or respondent submits to a court, arbitrator or
BOLI a complaint based on the same facts and issues contained in the com-
plaint filed with the agency; or

(b) The complainant in an owner complaint involving a residential
structure submits copies of a notice of defect required under ORS 701.565
and the registered mail receipt for the notice and the notice of defect relates
to the same facts and issues contained in the complaint.

(2) Beginning six months after the date that the agency suspends pro-
cessing the complaint and no less frequently than every sixth month there-
after, the complainant must deliver to the agency a written report describ-
ing the current status of the notice of defect or action before the court, arbi-
trator or BOLI.

(3) The agency may, at any time, demand from the complainant a
written report describing the current status of the notice of defect or the
action before the court, arbitrator or BOLI. The complainant must deliver a
written response to the agency within 30 days from the date the agency
mails the demand letter.

(4) Within 30 days from the date of final action by the court or BOLI,
the complainant must deliver to the agency a certified copy of the final
judgment or BOLI final order. The agency may extend the time in which to
submit the final judgment or BOLI final order if it determines there is good
cause to do so.
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(5) If the complainant does not comply with sections (2), (3) or (4) of
this rule, the agency may close the complaint under OAR 812-004-
1260(1)(1).

(6) If the agency suspends processing a complaint because respondent
filed a court action, the complainant must file its complaint as a counter-
suit, complaint or counter-claim in the court, arbitration or other proceed-
ings and submit evidence, including a copy of the countersuit, complaint or
counter claim, to the agency. The complainant must provide this informa-
tion within 30 days from the date that the agency suspended processing the
complaint, unless the agency determines there is good cause to extend the
permissible time period.

(7) If the complainant does to submit the evidence required under sub-
section (6) of this rule, the agency may close the complaint.

(8) At its discretion and with the agreement of the complainant and
respondent, the agency may hold an on-site meeting under OAR 812-004-
1450 before suspending complaint processing under section (2) of this rule
if the agency finds that an on-site meeting may help the parties to resolve

the complaint.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1530
Construction Lien Complaints

(1) The agency may schedule one or more on-site meetings or tele-
phone mediations among the parties to a construction lien complaint filed
under ORS 701.140(2) and processed under ORS 701.145 for the purpose
of discussing settlement of the complaint. Notice of the meeting must com-
ply with OAR 812-004-1450(1). The agency may invite the lienor to par-
ticipate in the settlement discussions. The on-site meeting may be held on
the property of the complainant or another mutually agreeable site. OAR
812-004-1450(2), (3) and (4) apply to an on-site meeting held under this
section.

(2) If the complaint does not settle, the complainant must:

(a) Join the respondent as a party in an action to foreclose the lien if
the lienor has filed such an action; or

(b) File an action against respondent to recover damages caused by
respondent’s failure to pay for material, rental services, labor or subcon-
tractor services that gave rise to the lien.

(3) The agency will suspend processing the complaint while the com-
plainant complies with section (2) of this rule. If complainant fails, within
60 days from the date of the last on-site meeting or telephone mediation, to
comply with section (2) of this rule, the agency may close the complaint.
The agency may extend the time to comply with section (2) for good cause.

(4) While the court action described in section (2) is proceeding, the
complainant must comply with OAR 812-004-1520.

(5) If a construction lien complaint involves the same facts and issues
as any other open complaint, the agency may process the complaints

together.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1537
Standards of Care and Workmanship

(1) For purposes of this rule, “NASCLA Standards” mean the
Residential Construction Standards, dated March 20, 2009, as adopted by
the National Association of State Contractors Licensing Agencies.

(2) Except as provided in section (3) of this rule, the agency will apply
NASCLA standards; to the extent such standards cover the work at issue, in
order to determine if construction work performed on a residential structure
meets the standards of care and workmanship in the industry.

(3) The agency may apply a standard different than the NASCLA
standard if:

(a) The contract between the parties provides for a standard of care
and workmanship that differs from the NASCLA standard; or

(b) The work involved installation of a product for which the manu-
facturer provided installation instructions that establish a standard that dif-

fers from the NASCLA standard.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-004-1600
Payment From Surety Bond, Letter of Credit or Cash Deposit

(1) The agency must notify the surety company or financial institution
the agency’s determination. The determination is the amount of the judg-
ment that is subject to payment by the surety or financial institution.
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(2) A complaint is ready for payment when there is a court judgment
and 30 days have elapsed or there is a BOLI final order and 60 days have
elapsed and:

(a) The respondent has not paid the judgment or BOLI order;

(b) A court has not granted a stay of judgment or BOLI has not grant-
ed a stay of its final order; and

(c) All other complaints filed against the respondent within the same
90-day filing period under ORS 701.150 are resolved, closed or have
reached the same state of processing as the subject complaint.

(3) For purposes of section (2), a BOLI final order is final except that
the 60-day period for judicial review has not expired.

(4) Complaints related to a job that are satisfied from a surety bond,
letter of credit or cash deposit must be paid as follows:

(a) If a surety bond, letter of credit or cash deposit was in effect when
the work period began and that bond, letter of credit or cash deposit was not
cancelled more than 14 months before the agency received the complaint,
payment must be made from that surety bond, letter of credit or cash
deposit.

(b) If no surety bond, letter of credit or cash deposit was in effect
when the work period began and that bond, letter of credit or cash deposit
was not cancelled more than 14 months before the agency received the
complaint, but a surety bond, letter of credit or cash deposit subsequently
became effective during the work period of the contract, payment must be
made from the first surety bond, letter of credit or cash deposit to become
effective after the beginning of the work period.

(c) A surety bond, letter of credit or cash deposit that is liable for a
complaint under subsection (4)(a) or (b) of this rule is liable for all com-
plaints related to the job and subsequent surety bonds, letters of credit or
cash deposits have no liability for any complaint related to the job.

(5) If during a work period the amount of a surety bond, letter of cred-
it or cash deposit is changed and a complaint is filed relating to work per-
formed during that work period, the complainant may recover from the
surety bond, letter of credit or cash deposit up to the amount in effect at the
time the contract was entered into.

(6) If the contractor holds a residential surety bond, that bond is avail-
able only for payments ordered by the agency involving residential or small
commercial structures or for the development of property zoned or intend-
ed for use compatible with residential or small commercial structures.

(7) If the contractor holds a commercial surety bond, that bond is
available only for payments ordered by the agency involving small or large
commercial structures or for development of property zoned or intended for
use compatible with small or large commercial structures.

(8) If more than one complaint must be paid from a surety bond, let-
ter of credit or cash deposit under section (4) of this rule and the total
amount due to be paid exceeds the total amount available from the surety
bond, letter of credit or cash deposit, payment on a complaint must be made
in the same proportion that the amount due on that complaint bears to the
total due on all complaints that must be paid.

(9) The full penal sum of a bond is available to pay complaints under
this rule, notwithstanding that the penal sum may exceed the bond amount
required under OAR 812-003-0170 or 812-003-0171.

(10) If two or more respondents are jointly and severally liable for an
amount due to a complainant and payment is due from the surety bonds, let-
ter of credit or cash deposit of the respondents, payment must be made in
equal amounts from each bond, letter of credit or cash deposit subject to
payment. If one or more of the bonds, letters of credit or cash deposits is or
becomes exhausted, payment must be made from the remaining bond, let-
ter of credit or cash deposit or in equal amounts from the remaining bonds,
letters of credit or cash deposits. If one of the respondents liable on the
complaint makes payment on the complaint, that payment shall reduce the
payments required from that respondent’s bond, letter of credit or cash
deposit under this section by an amount equal to the payment made by the
respondent.

(11) A surety company or financial institution may not condition pay-
ment of a complaint on the execution of a release by the complainant.

(12) Inactive status of the license of the respondent does not excuse
payment by a surety company or financial institution required under this

rule.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: SB 939 (2011)
Hist.: CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-009-0010
Application of Rules

Subject to OAR 812-004-0590, contested case hearings on complaints
filed before July 1,2011, arising under ORS 701.139-701.180 are governed
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by OAR 812-009-0020 — 812-009-0220 and OAR 137-003-0501 — 137-

003-0700.
Stat. Auth.: ORS 670.310, 701.145, 701.235 & OL 1999, Ch. 849, Sec. 8
Stats. Implemented: ORS 183.413 - 183.470 & 701.145
Hist.: CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 4-2000, f. & cert.
ef. 5-2-00; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-
07; CCB 7-2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

812-010-0020
Applicability of Rules; Application of ORS 36.600-36.740

(1) The rules in division 10 of this chapter apply to complaints filed
before July 1, 2011, when:

(a) A complaint is referred to the Office of Administrative Hearings
for arbitration under OAR 812-004-0590.

(b) The parties to the arbitration agree that the Construction
Contractors Board may arbitrate a construction dispute and the agency
accepts the dispute for arbitration under ORS 701.148.

(c) A timely complaint is filed relative to work performed under a
contract that contains an arbitration clause specifying that the Construction
Contractors Board must arbitrate disputes arising from the contract and the
agency accepts the dispute for arbitration under ORS 701.148.

(d) Arbitration by the Construction Contractors Board is ordered by a
court under ORS 36.600 or 36.625.

(2) Except as otherwise provided in the rules in division 10 of this
chapter, an arbitration conducted under this division is governed by ORS

36.600 to 36.740, and sections 3 and 31, chapter 598, Oregon Laws 2003.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 36.600 - 36.740, 183, 701.133,701.139 & 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB 8-2002, f.
& cert. ef. 9-3-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-
04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04; CCB 8-2004, f. & cert. ef. 10-1-04; CCB 15-
2006, f. 12-12-06, cert. ef. 1-1-07; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 7-
2011(Temp), f. & cert. ef. 7-8-11 thru 1-4-12

Department of Administrative Services
Chapter 125

Rule Caption: Revision of rules setting standard, policies, and
governance structures for state agency internal audit functions.
Adm. Order No.: DAS 1-2011

Filed with Sec. of State: 6-23-2011

Certified to be Effective: 6-30-11

Notice Publication Date: 1-1-2011

Rules Adopted: 125-700-0120, 125-700-0125, 125-700-0130,
125-700-0135, 125-700-0140, 125-700-0145, 125-700-0150, 125-
700-0155

Rules Amended: 125-700-0015

Rules Repealed: 125-700-0012, 125-700-0020, 125-700-0025, 125-
700-0030, 125-700-0035, 125-700-0040, 125-700-0045, 125-700-
0050, 125-700-0055, 125-700-0060

Subject: The Oregon Department of Administrative Services is
responsible for adopting rules setting standards and policies for inter-
nal audit functions within state government according to 2005
Oregon Law, Chapter 373. Revisions to rule 125-700-0015 and adop-
tion of rules 125-700-0120 through 125-700-0155 revise and create
policies and governance structures that are recommended for inter-
nal audit functions within state government. These rules now align
the policies and governance structures more closely with professional
auditing standards.

Rules Coordinator: Linda Pavis—(503) 378-2349, ext. 325

125-700-0015
Definitions

(1) Agency: “State Agency” means any elected or appointed officer,
board, commission, department, institution, branch or other unit of the state
government.

(2) Audit: An objective examination of evidence for the purpose of
providing an independent assessment on risk management, control, or gov-
ernance processes for the organization, Examples may include financial,
performance, compliance, systems security and due diligence assurance
engagements.

(3) Audit Committee: A committee that provides oversight of auditing
and internal control for the agency, and helps ensure the independence of
the internal audit function. The purpose of the audit committee is to assist
agency management in carrying out its oversight responsibilities.
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(4) Chief Audit Executive: Top position within the organization
responsible for internal audit activities. Normally, this would be the inter-
nal audit director. In the case where internal audit activities are obtained
from outside service providers, the chief audit executive is the person
responsible for overseeing the service contract and the overall quality assur-
ance of these activities, reporting to senior management and the board
regarding internal audit activities, and follow-up of engagement results.

(5) Internal Audit Function: A department, division, team of consult-
ants, or other practitioner(s) that provides independent, objective assurance
and consulting services designed to add value and improve an organiza-
tion’s operations.

(6) Internal Auditing: An independent, objective assurance and con-
sulting activity designed to add value and improve an organization’s oper-
ations. It helps an organization accomplish its objectives by bringing a sys-
tematic, disciplined approach to evaluate and improve the effectiveness of
risk management, control, and governance processes.

(7) Professional Auditing Standards: Standards for performing and
evaluating internal audits that are consistent with and incorporate com-
monly recognized industry standards and practices.

(8) Risk: The possibility of an event occurring that will have an
impact on the achievement of objectives. Risk is measured in terms of
impact (the effect) and likelihood (the probability the event will occur).

(9) Risk Assessment: A process of identifying, analyzing and priori-
tizing risks to activities of an agency.

(10) Risk Management: A process to identify, assess, manage, and
control potential events or situations to provide reasonable assurance
regarding the achievement of the organization’s objectives.

Stat. Auth.: ORS 184.360

Stats. Implemented:

Hist.: DAS 12006, f. & cert. ef. 1-30-06; DAS 1-2010(Temp). f. & cert. ef 6-29-10 thru 12-

26-10; Administrative correction 1-25-11; DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0120
Statewide Audit Advisory Committee

(1) The Statewide Audit Advisory Committee (Committee) exists to
promote the benefits of professional, standards-based internal auditing
services in state government. The Statewide Audit Advisory Committee
serves in an advisory capacity to the Director of the Oregon Department of
Administrative Services.

(2) The Committee shall be comprised of:

(a) Director of the Oregon Department of Administrative Services,
who will serve as Chair;

(b) Director of the Secretary of State Division of Audits (Oregon
Audits Division);

(c) Legislative Fiscal Officer;

(d) State Court Administrator;

(e) Two Chief Audit Executives from agencies other than the
Department of Administrative Services; and

(f) Not more than nine other persons appointed by the Director of the
Oregon Department of Administrative Services representing state, local,
non-profit and private sector internal auditing expertise.

(3) Appointed members shall serve two-year terms, and may be reap-
pointed at the discretion of the Committee Chair.

(4) The Committee shall meet regularly to discuss statewide audit
matters and issues of interest.

(5) The Committee shall document its full mission, objectives,
responsibilities and organization in a formal charter, to be reviewed by the
Committee annually. Responsibilities must include:

(a) Reviews and recommends revisions to the Statewide Annual
Internal Audit Activity Report prepared by the Department of
Administrative Services for Legislative Leadership.

(b) Brings forward for discussion issues impacting the state’s internal
audit community.

(c) Promotes best practices and training to enhance internal auditing
and agency management practices in state government.

(d) Makes recommendations to ensure the independence and objec-
tivity of the internal audit functions within state government.

(e) Reviews reports and other data to make recommendations to
improve statewide management in areas that involved recurring or material
findings that impact multiple agencies or areas of statewide risk-based con-
cerns.

(f) Provides testimony or presentations to legislative committees,
management teams or agency audit committees regarding internal audit, as

necessary.
NOTE: Portions of this section previously existed as rule 125-500-0012.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11
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125-700-0125
Internal Auditing Requirements

(1) In every agency that meets one or more of the criteria below, the
agency head shall establish, maintain, and fully support a full-time internal
audit function or contract for the equivalent, within existing resources.
Exceptions may be requested in writing by agencies to the Director of the
Department of Administrative Services and will be reviewed by the
Committee.

(a) Total biennial expenditures exceed $100 million;

(b) Number of full-time equivalent employees exceeds 400; or

(c) Dollar value of cash and cash equivalent items received and
processed annually exceeds $10 million.

(2) For agencies not meeting the criteria above, an internal audit func-
tion is encouraged. Agencies that have an internal audit function must fol-

low this OAR and are subject to DAS oversight.
NOTE: Portions of this section previously existed as rule 125-500-0020.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0130
Agency Internal Audit Function Responsibilities

(1) The agency’s Chief Audit Executive should coordinate with the
agency head, the audit committee, appropriate state or federal oversight
boards or commissions (as applicable), and the Oregon Audits Division and
serve as the agency representative on audit matters.

(2) The internal audit function shall report to the agency head, appli-
cable agency management and the audit committee on activities and results
of their work. Examples of such work include the following:

(a) Governance of agency’s processes and organizational structures
implemented by the governing board, commission, and management in
order to inform, direct, manage, and monitor the activities of the agency
toward the achievement of its objectives.

(b) Information technology processes, information criteria, and
resource activities, including but not limited to planning and organization,
acquisition and implementation, delivery and support, and monitoring.
Information criteria should include effectiveness, efficiency, confidentiali-
ty, integrity, availability, compliance, and reliability.

(c) Internal controls and compliance with applicable laws, rules, reg-
ulations and contract provisions.

(d) Performance audits to determine whether a program makes effi-
cient use of resources and the effectiveness with which operations are car-
ried out and it achieves results.

(3) The internal audit function should incorporate sustainability plan
criteria into standards used for conducting agency internal audits, where
appropriate.

(4) The agency’s internal audit function must follow-up on internal
audit report findings and recommendations to determine whether proper
corrective action has been completed or that senior management has

assumed the risk of not taking the recommended corrective action.
NOTE: Portions of this section previously existed as rule 125-500-0030.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0135
Agency Internal Audit Function Governance

(1) Agency internal audit functions shall select appropriate profes-
sional auditing standards to follow in performing their audit work.

(2) The agency’s internal audit function’s purpose, authority, and
responsibilities shall be formally defined in the agency’s Internal Audit
Charter. The agency’s charter must be consistent with professional auditing
standards and approved by the audit committee or board.

(3) The internal audit staff shall have unrestricted access to all sys-
tems, processes, operations, functions, and activities within an agency as
needed to perform job responsibilities.

(4) Each agency having an internal audit function shall establish and
maintain an audit committee.

(a) If the agency has a governing board or commission, the audit com-
mittee must include one or more board or commission members. If there is
no board or commission, the committee must include senior management
officials not directly responsible for the internal audit function.

(b) Agencies are encouraged to include qualified individuals from
outside the agency on the audit committee, to enhance public accountabili-
ty and transparency, and increase independence of the internal audit
activity.
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(5) The role and function of the audit committee shall be stated in a
formal, written charter that describes the authority, responsibilities, and
structure of the audit committee in accordance with professional auditing
standards. The charter must be approved and periodically reviewed by the
audit committee.

(6) The internal audit function shall report to the agency head, agency

management and the audit committee on all internal audit activities.
NOTE: Portions of this section previously existed as rule 125-500-0040.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0140
Planning and Reporting Responsibilities

(1) Each agency’s Chief Audit Executive shall prepare an audit plan
in accordance with standards. The plan must be reviewed and approved by
the agency head and audit committee and submitted to the Oregon
Department of Administrative Services. The plan must be:

(a) Risk-based to help ensure priorities of the internal audit activity
that are consistent with the organization’s goals;

(b) Include significant risks and exposures within the organization;

(c) Include an assessment of the agency’s performance measurement
system by assessing its integrity and accuracy;

(2) The agency’s Chief Audit Executive shall prepare an annual report
covering the time period of July 1 through June 30 of the preceding year, in
a format approved by the Department of Administrative Services that
includes:

(a) The annual risk assessment and audit plan;

(b) All internal audit reports; and

(c) A listing of consulting and other value-added audit activities pro-
vided to agency management by the internal audit function.

(3) The annual report must be submitted to the agency head, audit
committee, and the Internal Audit Section of the Oregon Department of
Administrative Services no later than September 30th of each year.

(4) Information not included in an agency’s report must be available

for review upon request of the Committee.
NOTE: Portions of this section previously existed as rule 125-500-0050.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0145
External Review

(1) State internal audit functions must have an external review to
determine whether the function is operating in accordance with profession-
al auditing standards. This review must result in an issued report.

(2) A copy of the external review report will be provided to the
Internal Audit Section of the Oregon Department of Administrative
Services with the internal audit function’s annual report.

(3) State internal audit functions may have the review performed by
an external provider, or may participate in a coordinated effort through the
Department of Administrative Services to have a review performed by
internal audit staff from other state agencies.

(a) Reviews performed under this coordinated effort must be per-
formed by at least two auditors, and led by an auditor with formal training
or experience performing external reviews.

(b) State internal audit functions who choose to participate in the
coordinated effort must also volunteer time to perform reviews at other
agencies.

NOTE: Portions of this section previously existed as rule 125-500-0055.

Stat. Auth.: ORS 184.360

Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0150
Internal Audit Independence

(1) The agency’s Chief Audit Executive reporting position must be at
an administrative level that will maximize objectivity. In most cases, the
Chief Audit Executive must report administratively to the agency head or
designee, and functionally to the audit committee.

(2) The Chief Audit Executive must have unrestricted access to deci-
sion-makers and decision-making bodies and to the information and
employees needed to perform internal audit duties and responsibilities.

(3) The internal auditor(s) must be free of undue influence to limit the
audit scope and audit assignment schedule.

(4) The Chief Audit Executive must be free to obtain advice and infor-
mation from sources inside and outside the agency. These sources may
include, but should not be limited to professional colleagues, the Oregon
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Audits Division, the Oregon Department of Administrative Services, and
relevant professional organizations.

(5) The internal audit function must be free of any responsibilities that
would impair its ability to make independent reviews of all aspects of the
agency’s operations.

(6) The agency’s Chief Audit Executive must periodically assess
whether the purpose, authority, and responsibility, as defined in the audit
charter, and resources required to accomplish the work continue to be ade-
quate to enable the internal audit staff to accomplish their objectives. The
result of this periodic assessment must be communicated to the audit com-
mittee and, if applicable, senior management.

(7) A scope limitation, including resource limitations, placed upon an
internal audit function that precludes them from meeting objectives and
executing plans must be communicated in writing to the audit committee
and, if applicable, agency management, along with its potential effect. The
agency’s Chief Audit Executive must periodically inform the committee
regarding scope limitations that were previously communicated and accept-

ed.
NOTE: Portions of this section previously existed as rule 125-500-0045.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

125-700-0155
Audit Records and Retention

(1) The agency’s internal audit function, must maintain audit work
papers and reports in accordance with records retention requirements.. The
internal audit function should ensure that its records retention schedule will
allow it to keep the documents until an external peer review has been per-
formed, and audit findings and recommendations have been appropriately
followed-up on. Refer to State Archive requirements and OAR 166-300-
0025 for record retention schedules. Records must be kept so they can be
retrieved, if necessary.

(2) The agency’s Chief Audit Executive must follow appropriate data
classification procedures to monitor and control confidential and sensitive
internal audit documents. Confidential documents are those designated as

confidential by agency policy or covered by ORS 192.496 through 192.505.
NOTE: Portions of this section previously existed as rule 125-500-0060.
Stat. Auth.: ORS 184.360
Stats. Implemented:
Hist.: DAS 1-2011, f. 6-23-11, cert. ef. 6-30-11

Department of Agriculture
Chapter 603

Rule Caption: Lists Downy Brome as prohibited weed seed in
grass seed certified for Oregon Sod Quality.

Adm. Order No.: DOA 10-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11 thru 12-20-11

Notice Publication Date:

Rules Amended: 603-056-0145

Subject: Oregon’s Sod Quality Seed certification program is used
as a tool for marketing premium Oregon turf grass sees. Annually
more than 110,000 tags are issued to certify that grass seed meets
Oregon Sod Quality seed standards. however, in February 2011 a
change was made to the “All States Noxious Weed list” which now
allows Downy Brome — Bromus tectorum, as a restricted weed seed
in Oregon Sod Quality seed lost. The allowance of this contaminate
diminishes the value of Oregon Sod Quality certification, as such, the
Oregon Seed trade and Oregon Seed Council has requested a change
in rule to prohibit Downy Brome.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-056-0145
Standards for Sod Quality Certification

(1) The seed lots submitted shall meet all standards for certification
by Oregon State University.

(2) The seed standards for “Oregon Sod Quality Seed” of hard fescue,
sheep fescue, blue fescue, Kentucky bluegrass, red fescue, chewings fescue,
perennial ryegrass, bentgrass and tall fescue shall be as set out in Table 1.

(3) “Noxious Weed” and “Crop and Weed” analyses shall be based on
a 20 gram sample for hard fescue, sheep fescue and blue fescue, 25 gram
sample for Kentucky bluegrass (except a 10 gram Poa annua search), 30
gram sample for red fescue and chewings fescue, 50 gram sample for rye-
grass and tall fescue, and a 2-1/2 gram sample for bentgrass. Testing shall
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be discontinued when results of the tests exceed the maximum limits set

forth in Table 1.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 561.190 & 633.520
Stats. Implemented: ORS 633.680
Hist.: AD 1040(30-74), f. 8-20-74, ef. 9-11-74; AD 1060(6-75), f. 5-30-75, ef. 6-25-75; AD
2-1979, f. & ef. 1-29-79; AD 9-1982, f. & ef. 9-9-82; AD 3-1990, f. & cert. ef. 3-16-90; AD
1-1991, f. & cert. ef. 1-14-91; DOA 25-2000, f. & cert. ef. 9-15-00; DOA 10-2011(Temp), f.
6-30-11, cert. ef. 7-1-11 thru 12-20-11

Department of Agriculture,
Oregon Fine Fescue Commission
Chapter 604

Rule Caption: Includes Highland Bentgrass to crops assessed by
Fine Fescue Commission; adds a commissioner.

Adm. Order No.: CRFC 1-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 6-30-11 thru 11-22-11

Notice Publication Date:

Rules Amended: 604-010-0005, 604-010-0011, 604-010-0015, 604-
030-0010, 604-030-0020

Subject: The changes allow the Fine Fescue Commission to incor-
porate the assessment of Highland Bentgrass seed (Agrostis castel-
lana), or any mixture containing at least 50% of Highland Bentgrass
seed, pursuant to the authority in SB 946 (2011) and ORS 576. The
assessment rate and method of paying assessments remains the same
as it was under the Highland Bentgrass Commission, which was dis-
solved by SB 946 (2011). Further, the Fine Fescue Commission is
adding a producer of Highland Bentgrass seed to the commission,
bringing the total number of commissioners to nine.

Rules Coordinator: Lisa Ostlund—(503) 364-2944

604-010-0005
Definitions

As used in OAR 604-010-0011 and 604-010-0015, unless otherwise
required by context:

(1) “Person” means any individual, corporation, association, partner-
ship, and joint stock company.

(2) “Commission” means the Fine Fescue Commission.

(3) “Casual Sale” means any sale or sales of Chewings Fescue seed,
Creeping Red Fescue seed or Highland Bentgrass seed, or blend consisting
of 50 percent or more of Highland Bentgrass seed, made by the producer
direct to the consumer where the total accumulated sales during a calendar
year is not more than 100 pounds.

(4) “First Purchaser” means any person who buys Chewings Fescue
seed, Creeping Red Fescue seed or Highland Bentgrass seed, or blend con-
sisting of 50 percent or more of Highland Bentgrass seed, from the pro-
ducer in the first instance, or handler who received the seed in the first
instance from the producer for resale or processing.

(5) “Producer” means a person or other legal entity producing
Chewings Fescue seed, Creeping Red Fescue seed or Highland Bentgrass
seed, or blend consisting of 50 percent or more of Highland Bentgrass seed,
for market, whether as landowner, landlord, tenant, sharecropper, or other-
wise.

(6) “Handler” means any producer, processor, or distributor, or other
person engaged in the handling or marketing of or dealing in Chewings
Fescue seed, Creeping Red Fescue seed or Highland Bentgrass seed, or
blend consisting of 50 percent or more of Highland Bentgrass seed, whether
as an owner, agent, employee, broker, or otherwise.

(7) “Fescue” means Chewings Fescue seed or Creeping Red Fescue
seed.

(8) “Highland Bentgrass” means Highland Bentgrass seed (Agrostis

castellana).
Stat. Auth.: ORS 576, SB 946 (2011)
Stats. Implemented: ORS 576, SB 946 (2011)
Hist.: CFC 1, f. 5-1-56, ef. 4-26-56; CFC 3, f. 9-27-57; CRFC 1-2001, f. & cert. ef. 6-12-01;
CRFC 1-2011(Temp), f. & cert. ef. 6-30-11 thru 11-22-11

604-010-0011
Assessments

(1) Any person who is a first purchaser (or who otherwise is required
to pay an assessment to the Oregon Fine Fescue Commission) for all pur-
chases made on or after April 1, 2002, shall deduct and withhold an assess-
ment of one percent (1%) of the price per pound of seed purchased from the
price paid to the producer thereof for all Fescue seed grown in Oregon.
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(2) Any person who is a first purchaser (or who otherwise is required
to pay an assessment to the Oregon Fine Fescue Commission) shall deduct
and withhold an assessment of $1.75 for each 100 pounds on a clean seed
basis from the price paid to the producer thereof, on and after July 1, 2010,
for Highland Bentgrass seed or any commodity or mixture which contains

more than 50 percent of Highland Bentgrass seed.
Stat. Auth.: ORS 576, SB 946 (2011)
Stats.Implemented: ORS 576.325 - 576.375, SB 946 (2011)
Hist.: CFC 6, f. & ef. 11-7-62; CFC 8, f. 4-5-63, ef. 7-1-63; CFC 10, f. 6-18-64; CFC 11, f.
6-25-65, ef. 7-1-65; CFC 12, 1. 7-6-70, ef. 7-1-70; CFC 1-1979, f. 6-7-79, ef. 7-1-79; CFC 1-
1988, f.7-1-88, cert. ef. 8-1-88; CFC 1-1989. f. 6-15-89, cert. ef. 7-1-89; CFC 1-1991(Temp).
f.7-30-91, cert. ef. 8-1-91; CFC 1-1995, f. & cert. ef. 11-29-95; CRFC 1-2002, f. 3-25-02,
cert. ef. 4-1-02; CRFC 1-2011(Temp), f. & cert. ef. 6-30-11 thru 11-22-11

604-010-0015
Reports and Payment by First Purchaser

(1) First purchasers and handlers, as defined in 604-010-0005(4) and
(6), must submit completed and signed assessment reports on commission
approved form.

(2) Assessment reports shall include all purchases by or deliveries to
a first purchaser or handler of Fescue seed (net paid weight) and all pur-
chases by or deliveries to a first purchaser or handler of Highland Bentgrass
seed or any commodity or mixture which contains more than 50 percent of
such Highland Bentgrass seed.

(3) Quarterly assessment reports are due in the commission office
postmarked on or before the 30th day of the reporting month specified
below. Quarterly assessments shall be reported as follows:

(a) January, February, March assessments are reported on or before
April 30th;

(b) April, May, June assessments are reported on or before July 30th;

(c) July, August, September assessments are reported on or before
October 30th;

(d) October, November, December assessments are reported on or
before January 30th.

(4) Within 30 days after the end of each quarter, the first purchaser
must forward to this Commission forms furnished by and approved by the
Commission. The forms shall be signed by the first purchaser and com-
pletely filled out and shall include in addition to all other required infor-
mation and figures:

(a) The date each transaction is made;

(b) The name of each grower;

(c) The crop year;

(d) The variety (Chewings Fescue seed, Creeping Red Fescue seed or
Highland Bentgrass seed or any commodity or any blend consisting of 50
percent or more of Highland Bentgrass seed);

(e) The pounds of cleaned seed;

(f) The price per pound for Chewings Fescue seed and Creeping Red
Fescue seed; and

(g) The tax assessment deducted and withheld.

Stat. Auth.: ORS 576, SB 946 (2011)

Stats. Implemented: ORS 576, SB 946 (2011)

Hist.: CFC 2, f. 5-29-56; CRFC 1-2001, f. & cert. ef. 6-12-01; CRFC 1-2011(Temp). f. & cert.
ef. 6-30-11 thru 11-22-11

604-030-0010
Number of Commissioners, Terms

The Oregon Fine Fescue Commission will consist of nine (9)
members appointed by the Director of the Oregon Department of
Agriculture for a term of three (3) years or, if for a term following
a prior term for that person, ending three (3) years from the date of
expiration of any prior term. There shall be no limit on the number

of terms a commissioner may Serve.
Stat. Auth.: 2003 OL Ch. 604, ORS 576.
Stats. Implemented: 2003 OL Ch. 604, ORS 576
Hist.: CRFC 1-2003, f. 11-26-03, cert. ef. 1-1-04; CRFC 1-2011(Temp), f. & cert. ef. 6-30-
11 thru 11-22-11

604-030-0020
Qualifications of Commissioners

(1) For purposes of this rule:

(a) A “producer” is a person growing or producing within this state or
procuring within the state, its rivers or the offshore waters, but not the
Columbia River, for commercial handling within the state, a commodity for
market, or receiving a share thereof as landowner, landlord, tenant, share-
cropper, boat skipper or otherwise. A producer must have paid the com-
mission assessment on the commodity in each of the preceding three cal-
endar years.

(b) A “handler” is any producer, processor, distributor or other person
engaged in handling or marketing of or dealing in the commodity, whether

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

as owner, agent, employee, broker or otherwise. A handler must have col-
lected the commission assessment, if any, each of the preceding three cal-
endar years.

(2) Members of the Oregon Fine Fescue Commission will have the
following qualifications, which will continue during the term of office of
the member:

(a) One member of the commission will be a member of the public
with an active interest in the positive economic development, production
and/or marketing of the commodity, but who is not associated with the pro-
duction or handling of Chewings Fescue seed, Creeping Red Fescue seed
or Highland Bentgrass seed;

(b) A majority of the members will be producers;

(c) At least one member will be a handler;

(d) Seven members who are not a handler or the public member will
be producers; no less than six members will be producers of Chewings
Fescue seed or Creeping Red Fescue seed; one member will be a producer
of Highland Bentgrass seed.

(3) All members of the Oregon Fine Fescue Commission will serve
from the state at large, except that two members of the Commission shall
be from Union County, and all members must reside within the State of

Oregon.
Stat. Auth.: 2003 OL Ch. 604, ORS 576
Stats. Implemented: 2003 OL Ch. 604, ORS 576
Hist.: CRFC 1-2003, f. 11-26-03, cert. ef. 1-1-04; CRFC 1-2011(Temp), f. & cert. ef. 6-30-
11 thru 11-22-11

Department of Agriculture,
Oregon Wheat Commission
Chapter 678

Rule Caption: Directs the Wheat Commission in the assessment of
barley.

Adm. Order No.: WHEAT 1-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 7-1-11 thru 12-27-11

Notice Publication Date:

Rules Amended: 678-010-0010, 678-010-0020, 678-010-0030, 678-
010-0040

Subject: The changes incorporate the assessment of barley into the
wheat commission rules as allowed in the Oregon Wheat Commis-
sion statute. The barley assessment rate and assessment payment
process will stay the same as it was under the Oregon Grains Com-
mission.

Rules Coordinator: Tana Simpson—(503) 229-6665

678-010-0010
Applications of Assessment Rate to Wheat or Barley Mixtures

Any person who is a first purchaser or lien holder as defined by ORS
578.010, shall deduct and withhold the assessment as required by 678-010-
0030 on the gross weight of all grain mixtures that contain wheat, or bar-
ley, or both that was grown in this state and sold through commercial chan-
nels, unless the grain mixture has been certified by the Federal Grain
Inspection Service. If the grain mixture has been certified to contain a per-
centage of wheat, or barley, or both, then the first purchaser or lien holder
shall deduct and withhold the assessment as required by OAR 678-010-
0030 on the percentage by weight of wheat, or barley, or both that was

grown in this state and sold through commercial channels.
Stat. Auth.: ORS 578
Stats. Implemented: ORS 578
Hist.: IWC 3, f. 6-15-62; 1WC 8, f. & ef. 3-4-77; WHEAT 1-2001, f. & cert. ef. 3-1-01;
WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 1-2011(Temp), f. 6-24-11, cert. ef. 7-1-11
thru 12-27-11

678-010-0020
Definitions

(1) “Commercial Channels” means the sale of wheat, or barley, or
both for use as food, feed, seed, or any industrial or chemurgic use, when
sold to any commercial buyer, dealer, processor, cooperative, or to any per-
son, public or private, who resells any wheat, or barley, or both or product
produced from wheat, or barley, or both.

(2) “Commission” means the Oregon Wheat Commission.

(3) “Director” means the Director of the Oregon Department of
Agriculture.

(4) “First Purchaser” means any person, corporation, association or
partnership that buys wheat from the grower in the first instance, or any
lienholder, public or private, who may possess wheat, or barley, or both
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from the grower under any lien, or any handler who receives wheat, or bar-
ley, or both in the first instance from the grower for resale or processing.

(5) “Grower” means any landowner personally engaged in growing
wheat, or barley, or both; a tenant of the landowner personally engaged in
growing wheat, or barley, or both; and both the owner and the tenant joint-
ly, and includes a person, partnership, association, corporation, cooperative,
trust, sharecropper, and any and all other business units, devices and
arrangements.

(6) “Sale” includes any pledge or mortgage of wheat, or barley, or
both, after harvest, to any person, public or private.

(7) “Person” means any individual, corporation, association, partner-
ship or joint stock company.

(8) “Handler” means a person or other legal entity handling, market-
ing, or dealing wheat, or barley, or both whether as owner, agent, employ-
ee, broker, or otherwise.

(9) “Net Paid for Weight” means all sales or bartered bushels paid for.

(10) “Independent Third Party” refers to any organization other than
the Commission and the Oregon Wheat Growers League.

(11) “Trregular” means less than two quarters per crop year.

Stat. Auth.: ORS 576

Stats. Implemented: ORS 578

Hist.: WC 2-1991, f. & cert. ef. 7-15-91; WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 1-
2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-11

678-010-0030
Assessments

(1) Any first purchaser shall deduct and withhold from the grower an
assessment of the following amounts for all wheat grown in Oregon as fol-
lows:

(a) July 1, 2008 and thereafter — 5 cents per bushel.

(b) 1991 through June 30, 2008 — 3 cents per bushel.

(c) 1981 through 1990 crops — 2 cents per bushel.

(d) 1975 through 1980 crops — 1 cent per bushel.

(e) 1974 and prior years — 1/2 cent per bushel.

(2) Any first purchaser shall deduct and withhold from the grower an
assessment of the following amounts for all barley grown in Oregon as fol-
lows:

(a) July 1,2011 and thereafter — 1 dollar per ton.

(3) Any change in the above assessment rates requires approval by the
Commission. In determining whether to impose a change in the above
assessment rate, the Commission may:

(a) Work jointly with the Oregon Wheat Growers League to educate
growers on a county-by-county basis, of the need for a change in the assess-
ment rate;

(b) Work with an independent third party experienced in survey work
to poll the growers of the state to determine whether the growers support a
proposed change in the assessment rate;

(c) Consider the results of the poll when determining whether to raise

the assessment rate.
Stat. Auth.: ORS 578
Stats. Implemented: ORS 578.211
Hist.: WC 2-1991, f. & cert. ef. 7-15-91; WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 2-
2008, f. & cert. ef. 7-16-08; WHEAT 1-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-
11

678-010-0040
Reports and Payment of Assessment Monies

(1) First purchasers and handlers must submit completed and signed
assessment reports on commission approved forms. Assessment reports
shall include all purchases by or deliveries to a first purchaser or handler of
wheat, or barley, or both (net paid weight). Assessment collections that total
$100 or more per month must be reported monthly. Assessments of less
than $100 per month may be reported quarterly. Monthly assessment
reports are due in the commission office postmarked on or before the 20th
day of the month following the calendar month in which the reported
wheat, or barley, or both was sold. Quarterly assessment reports are due in
the commission office postmarked on or before the 20th day of the report-
ing month specified below. Quarterly assessments shall be reported as fol-
lows:

(a) January, February, March assessments reported on or before April
20th;

(b) April, May, June assessments reported on or before July 20th;

(c) July, August, September assessments reported on or before
October 20th; and

(d) October, November, December assessments reported on or before
January 20th.

(2)(a) Notwithstanding section (1) of this rule, a first purchaser or
handler who purchases or handles wheat, or barley, or both on an irregular
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basis is not required to report assessments on a quarterly or monthly basis
provided such person indicates in the space provided on the assessment
their next purchase or handling of wheat, or barley, or both subject to these
assessments and reporting requirements. Such person will not be required
to report or pay assessments until the 20th of the month following the cal-
endar month in which the indicated date falls;

(b) However, if a person who purchases or handles wheat, or barley,
or both on an irregular basis purchases or handles wheat before the date
indicated on the assessment report, that person must comply with the
requirements of section (1) of this rule.

(3) When a first purchaser or handler has completed, signed, and for-
warded a report covering the final purchase of wheat, or barley, or both for
the crop season, the filer may mark the box on the report that says “FINAL
REPORT FOR THIS CROP SEASON.” No further reports are necessary by
such first purchaser or handler unless or until additional purchases are
made.

(4) When a first purchaser lives or has their office in another state, or
is a federal or governmental agency, the grower shall report to this
Commission all sales made to such purchaser as required by section (1) of
this rule and shall pay the assessment directly to the Commission, unless
such first purchaser voluntarily makes the proper deduction and remits the
proceeds to this Commission.

(5) At the time that reports are due the Commission from the first pur-
chaser or first handler, as required in section (1) of this rule, the first pur-
chaser or first handler shall attach and forward payment to the Commission
for the assessment due as set forth in each such report. The forms shall be
signed by the first purchaser or handler and completely filled out, and shall
include, in addition to all other required information and figures, the name
and complete mailing address of each grower, the crop year, the bushels and
amount of assessment deducted and withheld.

(6) Any grower who performs the handling or processing functions on
all or part of their own production of wheat, or barley, or both, which nor-
mally would be performed by another person as the first purchaser thereof,
shall report the sale of such wheat, or barley, or both of their own produc-
tion on forms provided by, and pay the assessment monies directly to the
Commission, unless the first purchaser from such grower voluntarily makes
proper deduction and remits the proceeds to the Commission. Examples
would be the sale by a grower direct to another grower or feed lot. The
assessment does not apply where a grower uses their own production for

personal use (ie. seeding, feeding livestock, destruction).
Stat. Auth.: ORS 576
Stats. Implemented: ORS 578
Hist.: WC 2-1991, f. & cert. ef. 7-15-91; WHEAT 1-2001, f. & cert. ef. 3-1-01; WHEAT 1-
2002, f. & cert. ef. 12-30-02; WHEAT 1-2006, f. & cert. ef. 1-27-06; WHEAT 1-2011(Temp),
f.6-24-11, cert. ef. 7-1-11 thru 12-27-11

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Establishes specialized inspector training and certi-
fications as required by House Bill 3462 (2009).

Adm. Order No.: BCD 15-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 3-1-2011

Rules Adopted: 918-098-1510, 918-098-1520, 918-098-1530,
918-098-1540, 918-098-1550, 918-098-1560, 918-098-1570
Subject: HB 3462 (2009) authorized the Building Codes Division
to create a program for training, qualifying and certifying individu-
als as specialized building inspectors authorized to perform inspec-
tions and enforce portions of Oregon’s specialty codes. These new
inspector certifications will cover limited commercial and other mul-
tidisciplinary inspections that presently are not independently author-
ized by the Division’s existing inspector certifications.

Rules Coordinator: Stephanie Snyder— (503) 373-7438

918-098-1510
Purpose and Scope

(1) The specialized inspector certification program, in OAR 918-098-
1510 through 918-098-1570, establishes a program for training, qualifying
and certifying individuals as specialized building inspectors authorized to
perform inspections and enforce portions of the state building code.
Inspector certifications cover limited commercial and other multidiscipli-
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nary inspections that presently are not independently authorized by the
division in existing inspector certifications.

(2) Specialized inspectors may, after receiving certification issued
under these rules, conduct inspections as provided in these rules. These
rules apply to applicants and certificate holders, training providers, and par-
ticipating jurisdictions for the purposes of administering and enforcing the

restrictions and requirements under these rules.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1520
Specialized Inspector Qualifications

(1) All applicants for specialized certifications must have:

(a) A valid Oregon Inspector Certification;

(b) A valid Oregon Code Certification to perform inspections, as iden-
tified in the rule requirements for the specialized certification sought;

(c) Employment as an inspector and experience performing inspec-
tions in Oregon for a minimum of one year in the specialty code area that
the applicant is seeking specialized certification.

(2) An applicant for certification as a specialized inspector must:

(a) Submit an application on a division-approved form.

(b) Submit the designated application and training fees.

(c) Identify the certifications sought, the certifications presently held
by the applicant, and the applicant’s qualifying experience performing
inspections.

(3) Incomplete applications or applications submitted without pay-
ment will not be processed.

(4) If an application is approved, the applicant will be notified and
may begin the specialized inspector certification process.

(5) When an application is not approved by the division, the appli-
cant’s training fee will be refunded. The application fee will not be refund-
ed or waived for future applications.

(6) The application and training fee for all specialized inspector certi-

fications is $200.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1530
Training Programs

(1) Approved applicants must complete an appropriate division-
approved training program and pass a division-approved examination for
the desired specialized certification. Training program requirements are
stated in OAR 918-098-1560 for the Specialized Solar Photo-Voltaic
Inspector Certification and in OAR 918-098-1570 for the Specialized
Plumbing Inspector Certification.

(2) Instructor Qualifications. Specialized certification training course
instructors must be approved by the division under these rules.

(a) Training course instructors may apply for approval as part of the
course approval process or independent of the course approval process.

(b) Approved training course instructors must be qualified by training,
licensure, and experience to teach the subject matter and supervise the cor-
responding fieldwork training inspections of a specialized inspector certifi-
cation training program.

(c) Approved fieldwork supervisors must be qualified by training,
licensure, and experience to perform the specialized inspector certification
fieldwork inspections being performed.

(d) Division staff teaching training courses of supervising related
fieldwork in the normal course of their duties are considered approved
instructors for the purposes of these rules.

(3) Fieldwork Training. A specialized inspector certification applicant
is eligible to perform the required fieldwork training after the applicant has
begun the required academic coursework and has been approved by the
course instructor to begin fieldwork training.

(4) Fieldwork Supervision. All specialized certification fieldwork
training must be supervised and verified by an inspector with a valid
Oregon Inspector Certification required to conduct the inspections being
performed.

(a) An applicant’s fieldwork training must be documented on a divi-
sion-approved form and signed by the inspector who supervised the inspec-
tions.

(b) An inspector supervising and verifying an applicant’s fieldwork
training may not be qualified to conduct the inspections performed based
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solely on a specialized inspector certification issued according to these
rules.

(5) Fieldwork Training Approval. A specialized inspector certification
applicant must submit proof of completed fieldwork training to the division
for verification and approval, and issuance of specialized inspector certifi-
cation.

(6) Examination Approval. A specialized inspector certification appli-
cant is eligible to take a certification examination after the division receives
proof that the applicant has successfully completed the required academic

coursework and fieldwork training.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1540
Specialized Inspector Examination

(1) Examinations for a specialized inspector certification must be
approved by the division.

(2) Applicants for specialized inspector certifications who fail the
examination may reapply to retest by submitting a reapplication form and
required $80 fee within 30 days after the failed attempt.

(3) If an applicant fails to take a specialized inspector certification
examination within 60 days of being approved to do so, the applicant must
reapply to the division to take the examination by submitting a reapplica-
tion form and required $80 fee.

(4) An applicant who reapplies is not required to requalify for the
examination or provide qualification information in addition to the exam
application unless the specialized certification requirements have changed

since the applicant originally applied for certification.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1550
Specialized Inspector Certification Issuance and Expiration

(1) Upon receiving proof of completion of all requirements listed in
these rules, the division may issue the appropriate specialized inspector cer-
tification.

(2) All specialized certifications remain valid until January 2, 2018, if
the holder maintains a current Oregon Inspector Certification. Should the
holder fail to maintain a valid Oregon Inspector Certification, all certifica-
tions, including any specialized certification issued under this rule, become
invalid and the holder may not conduct any inspections until the Oregon

Inspector Certification is again valid.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1560
Specialized Solar Photo-Voltaic Inspector Certification

(1) Specialized solar photo-voltaic (PV) inspectors may, upon receipt
of this certification, conduct inspections of the structural and electrical sys-
tems for solar PV installations up to 25 Kw that follow the “prescriptive
installation” provisions in section 305.4 of the Oregon Solar Installation
Specialty Code.

(2) As a condition of entering a training program, an applicant must:

(a) Hold a valid Oregon Code Certification as either an electrical code
inspector or residential electrical inspector;

(b) Have been employed as an inspector and performed inspections as
an electrical code inspector or residential electrical inspector for a mini-
mum of one year prior to applying for Specialized Solar PV Inspector
Certification;

(c) Complete a specialized solar PV inspection training program that
meets the minimum requirements established by the division, consisting of:

(A) Instructional coursework; and

(B) Supervised fieldwork inspections; and

(d) Pass a division-approved examination.

Stat. Auth.: ORS 455.720, 455.730 & 455.735

Stats. Implemented: ORS 455.720, 455.730 & 455.735

Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

918-098-1570
Specialized Plumbing Inspector Certification

(1) Specialized plumbing inspectors may inspect plumbing and pip-
ing systems conveying potable water, storm, or domestic sanitary sewage in
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buildings less than 75 feet above grade in height as defined in the Oregon
Structural Specialty Code and containing a building water service less
than two inches in nominal interior diameter.

(2) A specialized plumbing inspector may not conduct inspections in
new structures with plumbing or piping systems containing any of the items
in (a) through (g):

(a) Installation or alteration of a medical gas and vacuum system for
health care facilities;

(b) Installation or alteration of chemical drainage, waste and vent sys-
tems containing chemical agents potentially detrimental to the integrity of
a plumbing system;

(c) Installation or alteration of waste water pre-treatment systems for
building sewers;

(d) Installation of vacuum drainage, waste and vent systems;

(e) Installation or alteration of reclaimed water systems;

(f) Installation of a commercial booster pump system needed to main-
tain minimum residual water pressure in a structure supplied by a munici-
pal source; or

(g) Food service plumbing systems.

(3) Existing structures with plumbing systems containing any of the
items in 2(a) through (g) may be inspected by specialized plumbing inspec-
tors. But specialized plumbing inspectors may not inspect any of the items
in 2(a) through (g).

(4) As a condition of entering a training program, an applicant must:

(a) Hold valid Oregon Code Certification as a one- and two-family or
residential plumbing inspector;

(b) Have been employed as an inspector and performed inspections as
a one- and two-family or residential plumbing inspector for a minimum of
one year prior to applying for Specialized Plumbing Inspector Certification.

(c) Complete a specialized plumbing inspection training program that
meets the minimum requirements established by the division, consisting of:

(A) Instructional coursework; and

(B) Supervised fieldwork inspections.

(d) Pass a division-approved examination.

Stat. Auth.: ORS 455.720, 455.730 & 455.735

Stats. Implemented: ORS 455.720, 455.730 & 455.735

Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11

ecccccccoe

Rule Caption: Adopts the 2011 Oregon Reach Code.

Adm. Order No.: BCD 16-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011

Rules Adopted: 918-465-0010, 918-465-0020, 918-465-0030,
918-465-0040, 918-465-0070

Subject: These rules implement a portion of Senate Bill 79 (2009)
requiring the director of the Department of Consumer and Business
Services to adopt a code separate from the state building code that
is a set of optional construction standards designed to increase the
energy efficiency of buildings above the mandatory statewide code.
These rules adopt the 2011 Oregon Reach Code. Specifically, these
rules adopt the commercial provisions of the Reach Code by adopt-
ing the November 2010 International Green Construction Code
(IGCC) second public version with significant Oregon specific
amendments including provisions from the 2012 International Ener-
gy Conservation Code and ASHRAE 90.1.

Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-465-0010
Reasonable Notice to Interested Parties

Prior to the adoption, amendment or repeal of any rule, relating to the
Oregon Reach Code, the Building Codes Division shall provide notice of
the proposed adoption, amendment or repeal:

(1) In the Secretary of State’s Oregon Bulletin referenced in ORS
183.360, at least 21 days prior to the effective date of the proposed adop-
tion, amendment or repeal; and

(2) By making the notice available to persons as established under
ORS 183.335(8).

[Publications: Publications referenced are available for review at the agency.]
Stat. Auth.: ORS 183.335, 455.020 & 455.496

Stat. Implemented: ORS 183.335

Hist.: BCD 16-2011, f. 6-30-11, cert. ef. 7-1-11
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918-465-0020
Scope

The Oregon Reach Code is adopted to provide optional standards for
the effective use of energy and the utilization of renewable energy tech-
nologies in the construction and design of buildings to provide approaches
and techniques for achieving effective energy use and reducing negative

impacts of the built environment.
Stat. Auth.: ORS 455.020, 455.496 & 455.500
Stat. Implemented: ORS 455.020 & 455.500
Hist.: BCD 16-2011, f. 6-30-11, cert. ef. 7-1-11

918-465-0030
Adopted the Oregon Reach Code

Effective July 1, 2011, the 2011 Oregon Reach Code is based on the
November 2010 International Green Construction Code public version 2.0
and further amended by the Division.

[Publications: Publications referenced are available for review at the agency.]
Stat. Auth.: ORS 455.020, 455.496 & 455.500

Stat. Implemented: ORS 455.020 & 455.500

Hist.: BCD 16-2011, f. 6-30-11, cert. ef. 7-1-11

918-465-0040
Amendments to the Oregon Reach Code

The Oregon Reach Code is adopted and amended pursuant to OAR
chapter 918, division 8. Amendments to the Oregon Reach Code are placed
in this rule, with the section reference, a descriptive caption, and a short

explanation of the amendment.
[Publications: Publications referenced are available for review at the agency.]
Stat. Auth.: ORS 185.335, 455.020 455.496 & 455.500
Stat. Implemented: ORS 183.335,455.020 & 455.500
Hist.: BCD 16-2011, f. 6-30-11, cert. ef. 7-1-11

918-465-0070
Fees for Plan Review and Permits

Fees for plan review and permits issued by the Division for construc-
tion, alteration and repair of prefabricated structures and of buildings and
other structures as established by these rules and authorized by ORS
455.210, shall be determined in accordance with 918-460-0030, 918-440-
0050, and 918-309-0030 through 918-309-0070 as appropriate.

[ED. NOTE: Publications referenced are available from the agency.]
Stat. Auth.: ORS 455.210

Stats. Implemented: ORS 455.210

Hist.: BCD 16-2011, f. 6-30-11, cert. ef. 7-1-11

Rule Caption: Wineries can use the Agricultural Building
Exemption in ORS 455.315.

Adm. Order No.: BCD 17-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011

Rules Adopted: 918-460-0100

Subject: ORS 455.068 states in part that any construction standard
adopted by the Department of Consumer and Business Services shall
be applicable to all wineries producing wine. ORS 455.315
exempts certain structures used in the operation of a farm from the
provisions of the Oregon Structural Specialty Code. This rule clar-
ifies that the requirement for equal applicability of construction stan-
dards to all wineries does not affect the ability of a winery to use the
exemption for agricultural buildings as long as other requirements of
ORS 455.315 are met.

Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-460-0100
Applicability of Agricultural Building Exemption to Wineries

The uniform applicability of construction standards to wineries
required by ORS 455.068, allows application of an exemption from con-

struction standards for a winery structure.
Stat. Auth.: ORS 455.030
Stats. Implemented: ORS 455.068, 455315
Hist.: BCD 17-2011, f. 6-30-11, cert. ef. 7-1-11

Rule Caption: Abolishing Temporary Apprenticeship Licenses
(180 Day Rule).

Adm. Order No.: BCD 18-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011
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Rules Amended: 918-282-0270

Rules Repealed: 918-282-0280

Subject: The previous rule allowed an electrical apprentice from
another state that is party to the state apprenticeship reciprocal agree-
ment to receive a temporary apprentice license to work in Oregon for
a period not to exceed 180 days. The rule allowed an apprentice to
work on a single project up to 180 days. This license could not be
renewed.

This rule would abolish OAR 918-282-0280, Temporary Appren-
tice Licenses, which imposes the 180-day time limit, single project,
and non-renewal restrictions. The rule would add provisions for
reciprocal apprentices in OAR 918-282-0270, Apprentices, and clar-
ify that a reciprocal apprentice may work under indirect supervision
if they meet the requirements for an indirect supervision card. This
rule makes permanent what is currently in effect as a temporary rule.
Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-282-0270
Apprentices

(1) An apprentice:

(a) Shall meet the following minimum requirements:

(A) General journeyman, Class A limited energy technician and Class
B limited energy technician:

(i) Be 17 years of age to apply, 18 years of age to be registered;

(i1) Have a high school diploma, GED, or international equivalency;
and

(iii) Have one-year high school algebra, integrated math 2 or its
equivalent, with a grade of “C” or better, or equivalent community college
mathematics placement test results.

(B) Limited journeyman manufacturing plant, limited maintenance,
limited journeyman sign, limited journeyman stage and limited renewable
energy technician:

(i) Be 17 years of age to apply, 18 years of age to be registered;

(ii) Have a high school diploma, GED or international equivalency;
and

(iii) Have one-year high school mathematics with a passing grade, or
equivalent community college mathematics placement test results;

(C) Limited residential:

(i) Be 17 years of age to apply, 18 years of age to be registered;

(i1) Have a high school diploma, GED, or international equivalency;
and

(iii) Have one-year high school algebra, integrated math 2 or its
equivalent, with a grade of “C” or better, or one-year high school math and
completion of an algebra course as part of an approved apprenticeship pro-
gram, with a grade of “C” or better, or equivalent community college math-
ematics placement test results.

(b) Shall be licensed;

(c) May assist an appropriately licensed electrician on the same job
site and the same shift in performing electrical work authorized in the trade,
or branch of the trade, in which the licensee is registered; and

(d) Shall not perform electrical work under a person holding a letter
of authority card issued to State of Oregon employees.

(2) Apprentice licenses issued under sections (3)(a), (4), or (5) of this
rule are issued and renewed by the Oregon Bureau of Labor and Industries
according to standards established in this rule and the guidelines estab-
lished by the Bureau of Labor and Industries and the Building Codes
Division.

(3) Electrical apprentice licenses:

(a) Shall be issued to individuals registered in formal electrical
apprenticeship programs recognized by the board and the Oregon Bureau
of Labor and Industries under ORS Chapter 660; and

(b) May be issued to trainees enrolled in individually approved,
employer-sponsored training programs leading to the limited journeyman
license in OAR 918-282-0190. Individuals enrolled in these programs may
be issued an electrical apprentice license only if the employer’s program is
approved by the board.

(4) Reciprocal electrical apprentice licenses shall be issued to indi-
viduals currently registered in an approved apprenticeship program outside
Oregon in a state that is party to the state apprenticeship reciprocal agree-
ment.

(5) Notwithstanding subsection (1)(c) of this rule, a final period
apprentice licensed under sections (3)(a) or (4) of this rule that meets the
requirements of this section and the Bureau of Labor and Industries may be
issued an indirect supervision electrical apprentice license, allowing the
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apprentice to work under indirect supervision at the discretion of the
responsible supervisor. A license under this section may be issued to:

(a) A final period apprentice in an 8,000 hour apprenticeship program
with at least 6,500 hours of on-the-job training, allowing the apprentice to
work under indirect supervision on projects not exceeding eight hours dura-
tion and limited to 300 volts phase to phase or phase to ground; or

(b) A final period apprentice in a 6,000 hour apprenticeship program
with at least 5,000 hours of on-the-job training, allowing the apprentice to
work under indirect supervision on projects not exceeding eight hours dura-

tion that are otherwise within the scope of the apprentice’s license.
Stat. Auth.: ORS 479.730
Stats. Implemented: ORS 479.730
Hist.: DC 15-1987, f. & ef. 5-15-87; Renumbered from 814-022-0980; BCD 19-1996, f. 9-
17-96, cert. ef. 10-1-96, Renumbered from 918-320-0190; BCD 23-2000, f. 9-29-00, cert. ef.
10-1-00; BCD 23-2001(Temp), f. 12-28-01, cert. ef. 1-1-02 thru 6-29-02; BCD 9-2002, f. 3-
29-02, cert. ef. 4-1-02; BCD 23-2002, f. 9-13-02 cert. ef. 10-1-02; BCD 2-2008, f. 2-21-08,
cert. ef. 4-1-08; BCD 8-2011, f. 3-30-11, cert. ef. 4-1-11; BCD 9-2011(Temp), f. 3-30-11,
cert. ef. 4-1-11 thru 6-30-11; BCD 18-2011, f. 6-30-11, cert. ef. 7-1-11

Rule Caption: Expands scope of work that may be performed
under mechanical minor installation label programs.

Adm. Order No.: BCD 19-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 6-1-2011

Rules Amended: 918-100-0020, 918-100-0040

Subject: These rule changes relate to OAR Chapter 918, Division
100, which contain the Department of Consumer and Business Serv-
ices Building Codes Division’s rules relating to optional mechani-
cal minor installation label programs. Under these programs, a local
building department may, but is not required to, allow certain minor
mechanical construction work to be performed under a minor instal-
lation label. Under the previous rules, mechanical minor installation
labels could only be used in commercial and industrial buildings.
These rule changes will permit mechanical minor installation labels
to be used in residential occupancies. The changes will also expand
the scope of work allowed under mechanical minor installation labels
to include the addition of air conditioning units to pre-existing duct-
work. Finally, the new rules will clarify that only contractors licensed
by the Construction Contractors Board may purchase and use
mechanical minor installation labels for residential occupancies.
Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-100-0020
Scope of Minor Installation Label Programs

(1) The statewide minor installation label program is a mandatory
statewide program for which labels are sold by the division and used with-
in any jurisdiction.

(a) The division administers the residential, commercial, and industri-
al plumbing and electrical minor installation label program. Local jurisdic-
tions are required to participate in the program by performing inspections
on behalf of the division on a percentage of minor installation labels used
by contractors.

(b) Work performed under this program shall conform to the Oregon
Electrical Specialty Code, the Oregon Plumbing Specialty Code and the
Oregon Residential Specialty Code. The scope of work allowed under this
program is defined in OAR 918-309-0220 for electrical installations and
OAR 918-780-0140 for plumbing installations.

(2) Jurisdictions may file a request for delegation of optional minor
installation programs. Use of a minor installation label by an appropriate
person include:

(a) Work performed under the structural commercial and industrial
minor label program shall be to the Oregon Structural Specialty Code.
The scope of work allowed under this program includes:

(A) Alteration, replacement, or repair of up to 100 linear feet of non-
bearing, walls and partitions that are not fire resistive and that are not part
of the building shell, an exit, or an exit passageway;

(B) Window and door replacements or relocations not part of an exit
or exit passageway and fit within existing openings. Replacement windows
and doors shall comply with the requirements of current state codes, includ-
ing but not limited to safety glazing requirements;

(C) Light weight interior awnings under 100 pounds total weight;

(D) Removal and replacement of acoustical ceiling tiles in ceilings
not fire-rated of less than 1,000 square feet. Replacement of supporting grid
is not included; and,

Oregon Bulletin

67

(E) Minor roofing repairs not exceeding ten percent of the roofing
area.

(b) Work performed under the mechanical minor label program shall
be to the Oregon Mechanical Specialty Code and the Oregon Residential
Specialty Code. The scope of work allowed under this program includes:

(A) Moving or replacing duct work not involving fire dampers or pen-
etrations of fire walls, fire assemblies or floors;

(B) Moving grills in duct work; or,

(C) Replacing existing heating, cooling and ventilation equipment; or,

(D) Adding a central air conditioning unit to existing ductwork in one-
and two-family dwellings; or,

(E) Installing a mechanical exhaust fan for radon mitigation systems
in one- and two-family dwellings.

(3) The minor label program does not include:

(a) New construction, except as allowed under OAR 918-309-
0220(3)(a) and (b) or Subsection (2)(b)(D) of this rule;

(b) Accessibility retrofit;

(c) Major roof repairs, constituting more than ten percent of roofing
area, and reroofing;

(d) Work on fire extinguishing or smoke evacuation systems;

(e) Chemical or industrial liquid waste and vent piping; or

(f) Combination waste and vent systems.

(4) The elevator minor label program is a statewide program for
which labels are sold by the division and used within any jurisdiction.

(a) The division administers the elevator minor installation label pro-
gram. The division shall perform inspections on a percentage of minor
installation labels used by contractors.

(b) Work performed under this program shall conform to the Oregon
Elevator Specialty Code. The scope of work allowed under this program
is defined in 918-400-0675.

(5) No more than one minor label for each specialty area or one ele-
vator minor label shall be used on any single project per job site. For the
purpose of this rule, a job site means work at the same address.

(6) A minor label is only required when the work otherwise requires
a permit. No new permit requirements are created.

(7) If a jurisdiction chooses not to offer the optional minor label pro-
gram, permits and individual inspections shall continue to be required in

each program.
[Publications: Publications referenced are available from the agency.|
Stat. Auth.: ORS 447.072, 447.076, 455.144, 455.627. 460.085, 479.540 & 479.570
Stats. Implemented: ORS 447.072, 447.076, 455.627, 460.085, 479.540 & 479.570
Hist.: BCD 27-1994, f. & cert. ef. 11-15-94; BCD 4-2002, f. 3-8-02, cert. ef. 4-1-02; BCD
22-2004, f. & cert. ef. 10-1-04; BCD 17-2008, f. 9-26-08, cert. ef. 10-1-08: BCD 19-2011, f.
6-30-11, cert. ef. 7-1-11

918-100-0040
Issuance of Minor Labels

The following persons are eligible to purchase minor labels:

(1) Commercial and industrial structural and mechanical minor labels.
Building owners, the owner’s agent or the contractor doing the work, who
holds a Construction Contractors Board license.

(2) Residential mechanical minor labels. A contractor licensed by the
Construction Contractors Board.

(2) Plumbing minor labels. Plumbing contractors authorized by OAR
918-780-0130.

(3) Electrical minor labels. Electrical contractors authorized by OAR
918-309-0210.

(4) Elevator minor labels. Elevator contractors authorized by OAR

918-400-0333.
Stat. Auth.: ORS 447.072, 447.076, 455.154, 455.627, 460.085, 479.540 & 479.570
Stats. Implemented: ORS 447.072, 447.076, 455.627, 460.085, 479.540 & 479.570
Hist.: BCD 27-1994, f. & cert. ef. 11-15-94; BCD 4-2002, f. 3-8-02, cert. ef. 4-1-02; BCD
22-2004, f. & cert. ef. 10-1-04; BCD 17-2008, f. 9-26-08, cert. ef. 10-1-08; BCD 19-2011, f.
6-30-11, cert. ef. 7-1-11

Rule Caption: Clarifying Reach Code Plan Review and
Inspections.

Adm. Order No.: BCD 20-2011(Temp)

Filed with Sec. of State: 7-12-2011

Certified to be Effective: 7-12-11 thru 12-31-11

Notice Publication Date:

Rules Amended: 918-098-1000

Subject: This rule clarifies which certifications are required for
inspecting buildings under the Oregon Reach Code. The Oregon
Reach Code does not alter any of the existing certification rules. The
Oregon Reach Code builds off of the existing specialty codes. This
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rule clarifies that individuals certified to inspect particular special-
ty codes may also inspect the corresponding provisions of the Reach
Code.

Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-098-1000
Purpose and Scope

(1) These rules establish minimum training, experience, certification,
and certification renewal requirements for building officials and persons
who perform specialty code plan review and inspections in this state.

(a) The certification requirements for commercial plumbing and elec-
trical inspectors are located in OAR 918-695-0400 through 918-695-0410
and 918-281-0000 through 918-281-0020.

(b) Plan review and inspections required under the Oregon Reach
Code are to be performed by individuals who, in accordance with these
rules, OAR 918-281, or OAR 918-695, are certified to conduct plan review
or inspections under the specialty code that corresponds to the Reach Code
provision.

(2) Nothing in these rules is intended to allow a person to violate
statute or rule or change certification and licensing requirements set forth
in statute.

(3) Nothing in these rules prevents the director from waiving proce-
dural requirements in the rare circumstance where substantial compliance

is impracticable.
Stat. Auth.: ORS 455.720 & 455.500
Stats. Implemented: ORS 446.250, 455.622, 455.720 & 455.500
Hist.: BCD 16-2005(Temp), f. & cert. ef. 7-7-05 thru 12-31-05; BCD 24-2005, f. 9-30-05,
cert. ef. 10-1-05; BCD 4-2006, f. 3-31-06, cert. ef. 4-1-06; BCD 18-2006, f. 12-29-06, cert.
ef. 1-1-07; BCD 6-2010, f. 5-14-10, cert. ef. 7-1-10; BCD 7-2011, f. & cert. ef. 3-11-11; BCD
20-2011(Temp), f. & cert. ef. 7-12-11 thru 12-31-11

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Suspend banking rules governing charging off real
estate assets.

Adm. Order No.: FCS 4-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Suspended: 441-505-1135

Subject: ORS 705.590 has required an Oregon chartered bank to
reduce the value of real estate they own by 5% of its original book
value each year, beginning the year the title is vested with the bank.
This write down continues until either the bank disposes of the real
estate or 15 years, whichever is first. To address concerns from Ore-
gon banks about this law, the Division of Finance and Corporate
Securities adopted rules in December 2010 (FCS 11-2010) to clar-
ify that the charge-off must occur within 12 months of the vesting
of the property, rather than within the calendar year of this date.

In the 2011 Legislative Session, the Oregon Bankers Association
introduced and passed House Bill 2614 (2011 Or Laws ch. 478). It
allows an Oregon chartered bank to immediately charge off the entire
book value of the real estate when the bank gets the property’s title.
As adopted, it also requires that real estate owned by the bank must
always be valued and recorded in the bank’s records in accordance
with Generally Acceptable Accounting Principals (GAAP) and that
an Oregon’ bank can hold the real estate to 10 years effective with
real estate taken by the bank on or after the effective date of the bill.

Because the regulation of the write down of the value of bank-
owned real estate currently in rule no longer matches the statutory
requirement for write downs, the inconsistency needs to be elimi-
nated. The Division finds that there would be serious prejudice to
Oregon chartered banks if these temporary rules are not adopted
immediately.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-505-1135
Charging Off Real Estate Assets

Effective December 1, 2010, an institution that owns or holds real
estate pursuant to ORS 708A.175(3) or (4) shall reduce the real estate’s
book value pursuant to ORS 708.590(2) by not less than five percent of its
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original book value within 12 months from the date title to the real estate is
vested and by not less than an additional five percent of the original book
value during every 12-month period thereafter. ORS 708.195(2) states that
title is deemed vested on “the date the institution is first entitled to receive

a deed to the real estate.”
Stat. Auth.: ORS 706.790
Stats. Implemented: ORS 708A.590(2); 708A.175(3), (4), 708.195(2)
Hist.: FCS 11-2010, f. 11-29-10, cert. ef. 12-1-10; Suspended by FCS 4-2011(Temp), f. 6-30-
11, cert. ef. 7-1-11 thru 12-28-11

Rule Caption: Modifies fees for mortgage banker, mortgage broker
and mortgage loan originator licenses.

Adm. Order No.: FCS 5-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Amended: 441-860-0101, 441-880-0400

Subject: In 2009, the Director of the Department of Consumer and
Business Services adopted fees for licensing mortgage bankers and
mortgage brokers, including branch offices, and mortgage loan orig-
inators (see FCS 12-2009) effective January 1, 2010. Under ORS
291.050 et seq., all fees adopted by state agencies are automatical-
ly rescinded after the next regular legislative session unless adopt-
ed by the Legislature through enabling legislation. During the 2011
regular legislative session, the Legislature reduced the licensing fees
for mortgage bankers and mortgage brokers, including branch
offices, and mortgage loan originators. This rulemaking reflects the
fee reductions as approved by the Legislature.

Because of this discrepancy between the fees as they currently
exist in rule and the legislatively-approved fee amounts, the depart-
ment finds that serious prejudice to existing and prospective mort-
gage lending licensees will result if the department does not adopt
temporary rules immediately.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-860-0101
Fees Payable to the Director
In addition to any fees required to participate in the National
Mortgage Licensing System and Registry, a mortgage banker or a mortgage
broker shall pay to the director the following fees at the time of application:
(1) A nonrefundable application fee for a mortgage banker or mort-
gage broker license of $960 plus a $330 nonrefundable application fee for
each branch the mortgage banker or mortgage broker establishes in Oregon.
(2) A nonrefundable renewal application fee for a mortgage banker or
mortgage broker license of $480 plus a $165 nonrefundable application fee
for each branch the mortgage banker or mortgage broker maintains in

Oregon.
Stat. Auth.: ORS 86A.136
Stat. Implemented: ORS 86A.106,2011 HB 5014
Hist.: FCS 12-2009, f. 12-2-09, cert. ef. 1-1-10; FCS 5-2011(Temp), f. 6-30-11, cert. ef. 7-1-
11 thru 12-28-11

441-880-0400
Fees Payable to the Director

(1) In addition to any fees required to participate in the National
Mortgage Licensing System and Registry, a person applying for a mortgage
loan originator license shall pay to the director a nonrefundable fee of $80
for the issuance of a mortgage loan originator license.

(2) In addition to any fees required to participate in the National
Mortgage Licensing System and Registry, a person renewing a mortgage
loan originator license shall pay to the director a nonrefundable fee of $65

for the renewal of a mortgage loan originator license.
Stat. Auth.: ORS 86A 242
Stat. Implemented: ORS 86A.136, 86A.206, 2011 HB 5014
Hist.: FCS 12-2009, f. 12-2-09, cert. ef. 1-1-10; FCS 5-2011(Temp), f. 6-30-11, cert. ef. 7-1-
11 thru 12-28-11

ecccccccoe

Rule Caption: Revision of fees for master trustees and certified
providers.

Adm. Order No.: FCS 6-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Amended: 441-930-0270
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Subject: In 2010, the Division of Finance and Corporate Securities,
Department of Consumer and Business Services, conducted a rule-
making to revise administrative rules related to the regulation of mas-
ter trustees and certified providers. As part of that rulemaking, the
Division adopted increased fees for both regulated entities. (FCS 14-
2010). Under ORS 291.050 et seq., all fees adopted by state agen-
cies are automatically rescinded after the next regular legislative ses-
sion unless they are adopted by the Legislature. The 2011
Legislature recommended reductions in the increases of licensing
fees for master trustees and certified providers (House Bill 5014). To
comply, the Department is proposing these rules to conform the fees
in administrative rules for master trustees and certified providers to
this legislation.

Because the fees currently in rule do not match the legislatively
approved fees, the Division finds that there would be serious preju-
dice to existing and prospective master trustees and certified
providers if these temporary rules are not adopted immediately.
Rules Coordinator: Shelley Greiner—(503) 947-7484

441-930-0270
Fees Assessed to Certified Providers and Registered Master Trustees

The director shall annually assess the following fees for each regis-
tered master trustee, certified provider, or applicant:

(1) Certification Fee — $390 per certified provider. Each location is
a separate entity for purposed of this fee.

(2) Registration Fee — $390 per master trustee.

(3) Limited Operations Fee — $80.

(4) Exam Fees — $75 per hour for each examiner, plus costs of an
examination.

(5) If the books and records are located outside Oregon, the certified

provider or master trustee must pay travel and per diem expenses.
Stat. Auth.: ORS 97.926,97.933 & 97.935
Stats. Implemented: ORS 97.933,97.935,2011 HB 5014
Hist.: DO 1-2002, f. & cert. ef. 1-10-02; Renumbered from 440-300-0270; FCS 3-2004, £. &
cert. ef. 9-30-04; FCS 7-2004, f. 12-14-04, cert. ef. 1-1-05; FCS 3-2005, f. & cert. ef. 9-6-05;
FCS 2-2006, f. & cert. ef. 2-22-06; FCS 8-2008, f. & cert. ef. 8-28-08; FCS 14-2010, f. 12-
30-10, cert. ef. 1-1-11; FCS 6-2011(Temp), f. 6-30-11, cert. ef. 7-1-11 thru 12-28-11

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Adoption of Rules to Implement Children’s
Reinsurance Program.

Adm. Order No.: ID 10-2011

Filed with Sec. of State: 7-5-2011

Certified to be Effective: 7-5-11

Notice Publication Date: 6-1-2011

Rules Adopted: 836-100-0011, 836-100-0016, 836-100-0025,
836-100-0030, 836-100-0035, 836-100-0040, 836-100-0045
Rules Repealed: 836-100-0015

Rules Ren. & Amend: 836-100-0010 to 836-100-0020

Subject: This rulemaking establishes a Children’s Reinsurance Pro-
gram to promote health insurance coverage of children under the age
of 19 in Oregon. This program would spread the risk of enrolling
high-risk children in the commercial individual market on a guar-
anteed issue basis with no pre-existing condition exclusion period as
now required under federal law. The rules establish the requirements
and procedures for a carrier to cede coverage for a child under the
age of 19 to the Children’s Reinsurance Program.

Rules Coordinator: Sue Munson—(503) 947-7272

836-100-0011
Purpose and Statutory Authority

(1) The purpose of OAR 836-100-0011 to 836-100-0045 is to assure
that children have affordable health care coverage options in Oregon’s indi-
vidual health insurance market and the Healthy KidsConnect program with
guaranteed issue and no pre-existing condition period through the estab-
lishment of a Children’s Reinsurance Program.

(2) OAR 836-100-0011 to 836-100-0045 are adopted pursuant to the
authority of the Department of Consumer and Business Services under
ORS 731.244 to carry out the purposes of ORS 743.731 and chapter 131,
Oregon Laws 2011 (Enrolled Senate Bill 514) to encourage the availability

Oregon Bulletin

69

of individual health benefit plans and Healthy KidsConnect coverage for
individuals under the age of 19 who are not enrolled in employer-sponsored

group health plans.
Stat. Auth.: ORS 731.244 & 743.731
Stats Implemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 102011, f. & cert. ef. 7-5-11

836-100-0016
Definitions

As used in OAR 836-100-0011 to 836-100-0045:

(1) “Applicant” means a child under the age of 19 or the parent or
adult representative of a child who is applying for coverage under an indi-
vidual health benefit plan or under a Healthy KidsConnect health benefit
plan, either as a child-only or as a member of a family policy.

(2) “Carrier” means an insurance company or health care service con-
tractor holding a valid certificate of authority from the Director of the
Department of Consumer and Business Services that authorizes the trans-
action of health insurance.

(3) “Claim” includes a request for payment under the terms of an indi-
vidual health benefit plan or under a Healthy KidsConnect health benefit
plan, or the costs of utilization or for an encounter between a provider and
a child covered by the Children’s Reinsurance Program.

(4) “DCBS” or “department” means the Department of Consumer and
Business Services or any entity or agency administering the Children’s
Reinsurance Program on behalf of the Department of Consumer and
Business Services.

(5) “Healthy KidsConnect” means a health benefit plan established
pursuant to ORS 414.231.

(6) “Standard Health Statement” means the Oregon Standard Health

Statement described in OAR 836-053-0510.
Stat. Auth.: ORS 731.244 & 743.731
Stats Implemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 10-2011, f. & cert. ef. 7-5-11

836-100-0020
Non-grandfathered Individual and Healthy KidsConnect Health
Insurance Enrollment for Persons Under 19 Years of Age

(1) A carrier that issues a non-grandfathered individual or Healthy
KidsConnect health benefit plan may not limit, exclude, or deny health
insurance coverage under a non-grandfathered individual or Healthy
KidsConnect health insurance policy based on health status or preexisting
condition of a person under the age of 19 years. However, a carrier may
cede to the Children’s Reinsurance Program the risk of a person under the
age of 19 years in accordance with OAR 836-100-0011 to 836-100-0045.

(2) Coverage under a health benefit plan:

(a) Ceded under OAR 836-100-0011 to 836-100-0045 shall be effec-
tive on the date the insurer normally makes coverage effective under the
benefit plan selected.

(b) Must be effective from the moment of birth for a newly born child
of the insured in accordance with ORS 743A.090.

(c) Must be effective upon placement for adoption for an adopted
child of the insured in accordance with ORS 743A.090.

(3) A carrier that issues a non-grandfathered individual health benefit
plan need not provide coverage to an applicant if the applicant previously
had coverage with the carrier during the 12 months prior to the application
for coverage and that coverage was terminated:

(a) For conduct that constituted the basis for a legally valid rescission;

(b) For failing to abide by the terms and conditions of the insurance
contract, including but not limited to the failure to pay premiums in a time-
ly manner; or

(c) By the policyholder.

Stat. Auth.: ORS 731.244 & 743.773

Stats Implemented: ORS 743.731, 743A.090, 743.769 & 2011 OL Ch. 131 (Enrolled SB

514)

Hist.: ID 19-2010(Temp), f. & cert. ef. 9-23-10 thru 3-21-11; ID 3-2011, f. & cert. ef. 2-10-
11; Renumbered from 836-100-0010, ID 10-2011, f. & cert. ef. 7-5-11

836-100-0025
Eligible Carriers and Plans

(1) A carrier that issues an individual or Healthy KidsConnect health
benefit plan in Oregon to children under 19 years of age must issue the plan
on a guaranteed issue basis with no pre-existing conditions.

(2) A carrier may consider information provided on the standard
health statement or other internally available health records or data of the
carrier for the purpose of determining whether to cede a risk.

(3) A carrier:

(a) May cede to the Children’s Reinsurance Program under OAR 836-
100-0011 to 836-100-0045 the risk of an applicant accepted for coverage

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

under any individual health benefit plan offered by the carrier in Oregon on
or after August 1,2011.

(b) May not cede a risk for a person under the age of 19 who enrolls
in a portability health benefit plan as defined in ORS 743.760, unless the
applicant is currently ceded with the carrier.

(c) Shall notify DCBS if the carrier decides to cede the risk. At the
time the carrier notifies the department, the carrier must provide the fol-
lowing to the department:

(A) Information about the plan that the applicant selected;

(B) An explanation of the basis for the premium for the applicant;

(C) Demographic information in accordance with application materi-
als provided by the program.

(4) If a child insured under a health benefit plan provided by a carri-
er and not ceded by the carrier under the Children’s Reinsurance Program
subsequently applies with the same carrier for coverage under a health ben-
efit plan that provides more comprehensive coverage, the carrier may exer-
cise the option to cede the risk at the time the child changes health benefit
plans. The carrier shall comply with the same time limits for exercising the
option to cede as set forth in OAR 836-100-0040.

(5) A carrier participating in the Healthy Kids program may cede risks
acquired under that program only if the carrier first receives the enrollment
notification from the Healthy KidsConnect office on or after August 1,

2011;
Stat. Auth.: ORS 731.244 & 743.731
Stats Implemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 10-2011, f. & cert. ef. 7-5-11

836-100-0030
Role of Carrier that Cedes Risk

(1) When a carrier cedes risk to the Children’s Reinsurance Program:

(a) The carrier shall continue to administer and manage the policy for
the insured in accordance with the policy terms including but not limited to
managing the risk to reduce costs.

(b) The carrier may not retain any portion of the premium.

(2) A designation as a ceded risk will last until January 1,2014. If a
child attains an age of 19 or older before January 1, 2014, the child shall
remain in the program as a ceded risk as long as the child remains with the
same carrier. If a child changes carriers, the new carrier may make a new
determination about whether to cede the risk in accordance with OAR 836-
100-0025.

(3) Each carrier shall submit to DCBS a report for risks ceded to the
Children’s Reinsurance Program for which the carrier continues to manage
and provide administrative support. The report shall be submitted in accor-
dance with a schedule agreed upon by the department and the carrier and
shall include for each insured:

(a) Identification;

(b) Reported claims;

(c) Reported paid claims; and

(d) Premium received or earned.
Stat. Auth.: ORS 731.244 & 743731

Stats Implemented: ORS 743.731

Hist.: ID 102011, f. & cert. ef. 7-5-11

836-100-0035
Administrative Costs and Variable Expenses under Children’s
Reinsurance Program

For health benefit plan coverage provided by a carrier participating in
the Children’s Reinsurance Program, a carrier may not retain a premium
for:

(1) Child only policies for which the risk is ceded to the Children’s
Reinsurance Program.

(2)Any portion of a family or subscriber and children policy ceded to
the program. For a family policy or a subscriber and children policy, the
total premium allocated to a child for whom coverage is ceded shall be cal-
culated by determining the total premium due for all children on the policy,

divided by the number of children on the policy.
Stat. Auth.: ORS 731.244 & 743.731
Stats Implemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 10-2011, f. & cert. ef. 7-5-11

836-100-0040
Health Assessment Period

(1) Except as provided in section (2) of this rule, the carrier shall
determine whether to cede a risk to the Children’s Reinsurance Program
within 105 days after the effective date of coverage. The Healthy
KidsConnect carrier shall determine whether to cede a risk to the Children’s
Reinsurance Program within 105 days after the effective date of coverage.
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(2) If a carrier opts not to cede a risk within the first 105 days from
the effective date of coverage, the carrier may retroactively cede the risk
within six months after for the effective date of coverage if:

(a) The carrier identifies an error in the standard health statement; and

(b) The error is such that, had the carrier known about the condition
to which the error pertains within the 105 days allowed to determine
whether to cede the risk, the carrier would have ceded the risk.

(3) The ceding of a risk under this rule shall be retroactive to the

insured’s effective date of coverage.
Stat. Auth.: ORS 731.244 & 743.731
Stats Tmplemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 10-2011, f. & cert. ef. 7-5-11

836-100-0045
Claims and Premium Reconciliation

(1) A carrier shall submit the report required by the Children’s
Reinsurance Program to obtain reimbursement of claims paid on a ceded
life.

(2) Any adjustments for third party liabilities recovered by a health
carrier shall be adjusted and reconciled according to the reporting and rec-
onciliation schedule of the Children’s Reinsurance Program.

(3) A carrier may retain pharmacy rebates.

(4) Commercial reinsurance recoveries shall be adjusted and recon-
ciled according to the reporting and reconciliation schedule of the
Children’s Reinsurance Program.

(5) Premiums received in excess of claims submitted will be retained
by the Children’s Reinsurance Program to apply toward payment of future
claims incurred by ceded lives.

(6) Claims incurred during an active period of coverage for a ceded
life must be filed within 12 months of the date of service and no later than
December 31,2014 to be eligible for reimbursement through the Children’s

Reinsurance Program.
Stat. Auth.: ORS 731.244 & 743.731
Stats Implemented: ORS 743.731 & 2011 OL Ch. 131 (Enrolled SB 514)
Hist.: ID 10-2011, f. & cert. ef. 7-5-11

Rule Caption: Amending rules related to appeals procedures for
health benefit plans to comply with federal law.

Adm. Order No.: ID 11-2011(Temp)

Filed with Sec. of State: 7-7-2011

Certified to be Effective: 7-7-11 thru 12-21-11

Notice Publication Date:

Rules Amended: 836-053-1030, 836-053-1100, 836-053-1310, 836-
053-1340, 836-053-1342, 836-053-1350

Subject: This rule makes five minor changes to our existing appeals
and grievances rules for health benefit plans, in accordance with
guidance we have received from the federal government about what
will be considered when our compliance with federal law is being
considered in July. Specifically, this rule:

* Requires that insurers provide summary information relating to
internal appeals and external review processes in the policy or other
“evidence of coverage” and gives guidance about what information
relating to external review must be provided;

* Clarifies that when either party submits information to an inde-
pendent review organization (IRO) for consideration by the IRO, the
IRO must forward that information to the other party within one busi-
ness day of the IRO;

* Requires IROs to be accredited by a nationally recognized pri-
vate accrediting organization;

* Disallows insurers from requiring enrollees complete an inter-
nal appeal process or expedited internal appeal process before
requesting and receiving expedited external review. Also allows
insurers to waive internal appeals process for any reviewable adverse
benefit determination, allowing consumer to skip to external review
in those situations. These provisions were previously industry prac-
tice, but law and rule were unclear;

* Requires IROs to keep records of a review for at least three years
after the review is conducted.

These changes resolve the specific concerns of the federal officials
who have contacted us. We believe that adoption of these temporary
rules will allow Oregon to be “deemed compliant” upon review of
our appeals process this month.

Rules Coordinator: Sue Munson—(503) 947-7272
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836-053-1030
Written Information to Enrollees

(1) Each insurer must furnish the written general information to poli-
cyholders that is required by ORS 743.804, including but not limited to
information relating to enrollee rights and responsibilities, including the
right to appeal adverse benefit determinations; services, access thereto and
related charges and scheduling; and access to external review, as provided
in this rule. An insurer:

(a) Must furnish the information regarding an individual health insur-
ance policy to each policyholder; and

(b) Must furnish the information regarding a group health insurance
policy to the group policyholder for distribution to enrollees of the group
policy.

(2)(a) The written general information referred to in section (1) of this
rule must be included either in the policy or in other evidence of coverage
that is delivered to the individual policyholder by the insurer, or in the case
of a group health insurance policy, that is delivered by the insurer to the
group policyholder for distribution to enrollees.

(b) The information required under subsection (a) of this section must
include:

(A) A description of the external review process, including when
external review is available and how to request external review. The
description must include the phone number of the Oregon Insurance
Division.

(B) A disclosure that when filing a request for an external review the
covered person will be required to authorize the release of any medical
records of the covered person that may be required to be reviewed for the
purpose of reaching a decision on the external review.

(3) The written general information must disclose the following in
relation to referrals for specialty care, behavioral health services, hospital
services and other services, in addition to other relevant information regard-
ing referrals:

(a) If applicable, how gatekeeping or access controls apply to refer-
rals and whether and how the controls differ for specialty care, behavioral
health services and hospital services; and

(b) Any limitation on referrals if a plan has a defined network of par-
ticipating providers and if referrals for specialty care may be limited to a
portion of the network, such as to those specialists who contract with an
enrollee’s primary care group.

(4) The written general information must include the information
required by ORS 743.699, relating to coverage of emergency medical con-
ditions and obtaining emergency services, including a statement of the pru-
dent layperson standard for an emergency medical condition, as that term is
defined in 743.801. An insurer may meet the requirement of providing
information in 743.699 by providing adequate disclosure in the written gen-
eral information required by 743.804(5) and this rule. An insurer may use
the following statement regarding the use of the emergency telephone num-
ber 9-1-1, or other wording that appropriately discloses its use: If you or a
member of your family needs immediate assistance for a medical emer-
gency, call 9-1-1 or go directly to an emergency room.

(5) The written general information must include information regard-
ing the use of the insurer’s grievance process, including the assistance avail-
able to enrollees in filing written grievances in accordance with OAR 836-
053-1090 and the utilization review appeal procedures required by ORS
743.807(2)(c). The information must be contained in a separate section of
the written information and captioned in a manner that clearly indicates that
the section addresses grievances and appeals.

(6) The written general information must include a notice that states
the right to file a complaint with or seek assistance from the Director of the
Department of Consumer and Business Services. An insurer may use the

following statement or other appropriate wording for this purpose:
You have the right to file a complaint or seek other assistance from the Oregon
Insurance Division. Assistance is available:
By calling (503) 947-7984 or the toll free message line at (888) 877-4894;
By writing to the Oregon Insurance Division, Consumer Protection Unit,
350 Winter Street NE, Salem, OR 97301-3883;
Through the Internet at http://www.insurance .oregon.gov/consumer/tomake.html; or
By e-mail at: cp.ins@state.or.us.

(7) The written general information for an insurance policy providing
managed health care must include a description of the procedures by which
enrollees, purchasers and providers may participate in the development and
implementation of insurer policy and operation.

(8) The portion of the written general information that describes how
an insurer makes decisions regarding coverage and payment for treatment
or services must include a notice to enrollees that they may request an addi-
tional written summary of information that the insurer may consider in its
utilization review of a particular condition to the extent the insurer main-
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tains such criteria. The notice to enrollees must include the name and tele-
phone number of the administrative section of the insurer that handles
enrollee requests for information.

(9) If a plan has a defined network of participating providers, the writ-
ten general information must include a list of all primary care providers and
direct access providers, and may also include a list of all specialty care
providers. For the purposes of this section, a primary care provider or direct
access provider is a participating provider under the terms of the plan who
an enrollee may designate as the primary care provider for the enrollee or
from whom an enrollee may obtain services without referral. The list of
providers must include for each provider the provider’s name, professional
designation, category of practice and the city in which the practice of the
provider is located. If the information does not list participating specialty
care providers, the information must state that fact and must disclose the
manner in which an enrollee may obtain information about participating
specialty care providers.

(10) If a plan includes risk-sharing arrangements with physicians or
other providers, the written general information must contain a statement to
that effect, including a brief description of risk-sharing in general, and must
notify enrollees that additional information is available upon request. For
the purpose of this requirement, a risk-sharing arrangement does not
include a fee-for-service arrangement or a discounted fee-for-service
arrangement. An insurer may use the following statement to describe risk-
sharing, or other appropriate wording: This plan includes “risk-sharing”
arrangements with physicians who provide services to the members of this
plan. Under a risk-sharing arrangement, the providers that are responsible
for delivering health care services are subject to some financial risk or
reward for the services they deliver. An example of a risk sharing arrange-
ment is a contract between an insurer and a group of heart surgeons in
which the surgeons agree to provide all of the heart operations needed by
plan members and the insurer agrees to pay a fixed monthly amount for
those services.

(11) If the insurer of a plan uses a mandatory closed formulary, the
written general information for that plan must prominently disclose and
explain the formulary provision. The disclosure and explanation must be in
boldfaced type or otherwise emphasized.

(12) The written general information must include a notice disclosing
that additional information is available to enrollees upon request to the
insurer. The notice must include the name and telephone number of the
insurer’s administrative section that handles enrollee requests for informa-
tion. For the notice required in the written general information disclosing
information available from the Department of Consumer and Business
Services, an insurer may use the following statement, or other appropriate
wording:

The following information regarding the health benefit plans of (insurer’s name) is

available from the Oregon agency:

(1) An annual summary of grievances and appeals;

(2) (If applicable) An annual summary of utilization review policies;

(3) (If applicable) An annual summary of quality assessment activities;

(4) (If applicable) The results of all publicly available accreditation surveys;

(5) (If applicable) An annual summary of the insurer’s health promotion and disease

prevention activities;

(6) (If applicable) An annual summary of scope of network and accessibility of serv-

ices.

This information is available:

By calling (503) 947-7984 or the toll free message line at (888) 877-4894;

By writing to the Oregon Insurance Division, Consumer Protection Unit,

350 Winter Street NE, Salem, OR 97301-3883;

Through the Internet at http://www.insurance .oregon.gov/consumer/tomake.html; or

By e-mail at: cp.ins@state.or.us.

Stat. Auth.: ORS 731.244 & 2011 OL Ch. 500 (Enrolled SB 89)

Stats. Implemented: ORS 743.699, 743.804 & 743.807

Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 5-2000, f. & cert. ef. 5-11-00; ID 11-2011(Temp),
f. & cert. ef. 7-7-11 thru 12-21-11

836-053-1100
Time Requirements for Grievance Review

(1) The minimum standards for timeliness of response by an insurer
to grievances and appeals by its enrollees, for purposes of the system of
resolving grievances and appeals required by ORS 743.804 are as follows:

(a) An insurer shall acknowledge receipt of an initial grievance or the
first or second appeal from an enrollee not later than the seventh day after
receiving the grievance or the first or second appeal;

(b) An insurer shall make a decision on the initial grievance or the first
or second appeal not later than the 30th day after receiving notice of the ini-
tial grievance or the appeal. In the event of an initial grievance, the insurer
may have an additional 15 days to resolve the issue if before the 30th day
the insurer gives a notice of delay to the enrollee or representative of the
enrollee that includes a specific reason for the delay.
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(2) An otherwise applicable standard for timeliness in section (1) of
this rule does not apply when:

(a) The period of time is too long to accommodate the clinical urgency
of the situation;

(b) The enrollee does not reasonably cooperate; or

(c) Circumstances beyond the control of a party prevent that party
from complying with the standard, but only if the party who is unable to
comply gives notice of the specific circumstances to the other party when
the circumstances arise.

(3) An insurer shall treat an appeal from a decision by a medical con-
sultant or peer review committee pursuant to OAR 836-053-1140(1)(b) as
a second appeal under the insurer’s grievance procedures under ORS
743.804(3).

(4) For adverse benefit determinations eligible for external review
pursuant to ORS 743.857, an insurer may waive its internal appeals process
at any time. If the insurer waives its internal appeals process, the internal
appeals process is deemed exhausted for the purposes of qualifying for
external review.

Stat. Auth.: ORS 731.244

Stats. Implemented: ORS 743.804

Hist.: ID 1-1998, f. & cert. ef. 1-15-98; ID 5-2000, f. & cert. ef. 5-11-00; ID 11-2011(Temp),
f. & cert. ef. 7-7-11 thru 12-21-11

836-053-1310
Contracting Requirements

(1) To be considered for contracting with the Director as an inde-
pendent review organization under ORS 743.858 for the purpose of provid-
ing independent review under 743.857, an independent review organization
must submit to the Director a response to the Director’s request for propos-
al according to its requirements. The response must include:

(a) For an independent review organization that is publicly held, the
name of each stockholder or owner of more than five percent of any stock
or options;

(b) The name of any holder of bonds or notes of the independent
review organization that exceed $100,000;

(c) The name and type of business of each corporation or other organ-
ization that the independent review organization controls or is affiliated
with and the nature and extent of the affiliation or control;

(d) The name and a biographical sketch of each director, officer and
executive of the independent review organization and any entity listed
under subsection (c) of this section and a description of any relationship the
named individual has with:

(A) An insurer;

(B) A utilization review agent;

(C) A nonprofit or for-profit hospital or other health care corporation;

(D) A doctor of medicine or osteopathy, a provider or other health
care professional;

(E) A drug or device manufacturer; or

(F) A group representing any of the entities described by paragraph
(A) to (E) of this subsection;

(e) The percentage of the independent review organization’s revenues
that the independent review organization anticipates will be derived from
reviews conducted under ORS 743.862;

(f) A description of the areas of expertise of the medical reviewers
making review determinations for the independent review organization, as
well as policies and standards of the independent review organization that
address qualifications, training and assignment of all types of medical
reviewers and that are compliant with requirements of OAR 836-053-1317;

(g) The procedures that the independent review organization will use
in making review determinations regarding reviews conducted under ORS
743.862;

(h) Attestations that all requirements will be met;

(i) Evidence of accreditation by a nationally recognized private
accrediting organization;

(j) Other documentation, including but not limited to legal and finan-
cial information, policies and procedures, and data that are pertinent to
requirements of ORS 743.862 and OAR 836-053-1315; and

(k) Any other requirements established by the Director that demon-
strate the independent review organization’s ability to meet all requirements
for contracting as an independent review organization in this state.

(2) In order to enable the Director to consider the response of an inde-
pendent review organization under section (1) of this rule:

(a) The independent review organization must authorize release of
information from primary sources, including full reports of site visits,
inspections and audits; and

Oregon Bulletin

72

(b) The Director may require the independent review organization to
indicate which documents demonstrate compliance with specific statutory
requirements under ORS 743.862 and OAR 836-053-1315.

(3) Investigation and verification activities of the Director regarding
the independent review organization may include, but are not limited to:

(a) Review of the response of the independent review organization to
the request for proposals and its filings for completeness and compliance
with standards;

(b) On-site survey or examination;

(c) Primary-source verification with accreditation or regulatory bod-
ies of compliance with requirements that are used to demonstrate compli-
ance with applicable standards established in ORS 743.862 and OAR 836-
053-1315; and

(d) Other means of determining regulatory and accreditation histories.
Stat. Auth.: ORS 731.244, 743.858 & 2011 OL Ch. 500 (Enrolled SB 89)

Stats. Implemented: ORS 743.858

Hist.: ID 10-2002(Temp), f. & cert. ef. 4-5-02 thru 9-27-02; ID 19-2002, f. 9-27-02, cert. ef.
9-28-02; ID 11-2011(Temp), f. & cert. ef. 7-7-11 thru 12-21-11

836-053-1340
Timelines and Notice for Dispute That is Not Expedited

(1) An insurer shall give the Director notice of an enrollee’s request
for independent review by delivering a copy of the request to the Director
not later than the second business day of the insurer after the insurer
receives the request for the independent review.

(2) If an insurer reverses its final adverse determination before expi-
ration of the deadline for sending the notice to the Director under section
(1) of this rule, the insurer must notify the enrollee not later than the next
business day of the insurer after its reversal. The notice to the enrollee may
be given electronically, by facsimile or by telephone, followed by a written
confirmation.

(3) Not later than the next business day of the Department after the
Director has received a request for independent review from an insurer, the
Director shall assign the review to one of the independent review organiza-
tions with whom the Director has contracted. The Director shall notify the
insurer in writing of the name and address of the independent review organ-
ization to which the request for the independent review should be sent. If
sending written notice will unduly delay notification, the Director shall give
the notice electronically, by facsimile or by telephone, followed by a writ-
ten confirmation.

(4) The Director shall notify the enrollee, not later than the second
business day of the Department after the Director gave notice under section
(3) of this rule of the assignment of the request. The notice must include a
written description of the independent review organization selected to con-
duct the independent review and information explaining how the enrollee
may provide the Director with documentation regarding any potential con-
flict of interest of the independent review organization as described in OAR
836-053-1320.

(5) Not later than the third calendar day following receipt of notice
from the Director under section (4) of this rule, or the subsequent business
day of the Department if any of the days is not a normal business day of the
Department, the enrollee may provide the Director with documentation
regarding a potential conflict of interest of the independent review organi-
zation. The documentation shall be sent in written form. If sending written
documentation will unduly delay the process, the enrollee shall give the
notice electronically, by facsimile or by telephone, followed by a written
confirmation. If the director determines that the independent review organ-
ization presents a conflict of interest as described in OAR 836-053-1320,
the Director shall assign another independent review organization not later
than the next business day of the Department. The Director shall notify the
insurer of the new independent review organization to which the request for
the independent review should be sent. The Director shall also notify the
enrollee of the Director’s determination regarding the potential conflict of
interest and the name and address of the new independent review organiza-
tion.

(6) Not later than the sixth business day of the insurer after the date
on which the insurer received notice from the Director under section (3) of
this rule, the insurer shall deliver to the assigned independent review organ-
ization the following documents and information considered in making the
insurer’s final adverse decision, including the following:

(a) Information submitted to the insurer by a provider or the enrollee
in support of the request for coverage under the health benefit plan’s pro-
cedures.

(b) Information used by the health benefit plan during the internal
appeal process to determine whether the course or plan of treatment is:

(A) Medically necessary;
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(B) Experimental or investigational; or

(C) An active course of treatment for purposes of continuity of care.

(c) A copy of all denial letters issued by the plan concerning the case
under review.

(d) A copy of the signed waiver form, or a waiver, authorization or
consent that is otherwise permitted under the federal Health Insurance
Portability and Accountability Act or other state or federal law, authorizing
the insurer to disclose protected health information, including medical
records, concerning the enrollee that is pertinent to the independent review.

(e) An index of all submitted documents.

(7) Not later than the second business day of the independent review
organization after receiving the material specified in section (6) of this rule,
the independent review organization shall deliver to the enrollee the index
of all materials that the insurer has submitted to the independent review
organization. The insurer shall provide to the enrollee, upon request, all rel-
evant information supplied to the independent review organization that is
not confidential or privileged under state or federal law concerning the case
under review.

(8) After receipt of the notice from the Director under section (4) of
this rule, the enrollee, the insurer, or a provider acting on behalf of the
enrollee or at the enrollee’s request may submit additional information to
the independent review organization. In accordance with OAR 836-053-
1325(3)(b) the independent review organization must consider this addi-
tional information if the information is related to the case and relevant to
statutory criteria. The independent review organization is not required to
consider this information if the information is submitted after the seventh
calendar day following the receipt of notice from the Director under section
(4) of this rule, or the subsequent business day of the independent review
organization if any of the seven days is not a normal business day of the
independent review organization. Upon receiving information under this
section the independent review organization must:

(a) Forward any information provided by the insurer to the enrollee
within one business day after the independent review organization receives
the information.

(b) Forward any information provided by the enrollee or a provider
acting on behalf of the enrollee or at the enrollee’s request to the insurer
within one business day after the independent review organization receives
the information.

(9) The independent review organization shall notify the enrollee, the
provider of the enrollee and the insurer of any additional medical informa-
tion required to conduct the review after receipt of the documentation under
section (7) of this rule. Not later than the fifth business day of such a
request, the enrollee or the provider of the enrollee shall submit the addi-
tional information or an explanation of why the additional information is
not being submitted to the independent review organization. If the enrollee
or the provider of the enrollee fails to provide the additional information or
the explanation of why additional information is not being submitted with-
in the timeline specified in this subsection, the assigned independent review
organization shall make a decision based on the information submitted by
the insurer as required by section (6) of this rule. Except as provided in this
section, failure by the insurer to provide the documents and information
within the time specified in section (6) of this rule shall not delay the con-
duct of the independent review.

(10) An independent review organization must provide notice to
enrollees and the insurer of the result and basis for the determination as pro-
vided in OAR 836-053-1325 not later than the fifth day after the independ-
ent review organization makes a determination in a regular, nonexpedited
case.

Stat. Auth.: ORS 731.244, 743.858, 743.862 & 2011 OL Ch. 500 (Enrolled SB 89)

Stats. Implemented: ORS 743 .858 & 743.862

Hist.: ID 10-2002(Temp), f. & cert. ef. 4-5-02 thru 9-27-02; ID 19-2002, f. 9-27-02, cert. ef.
9-28-02; ID 11-2011(Temp), f. & cert. ef. 7-7-11 thru 12-21-11

836-053-1342
Timelines and Notice for Expedited Decision-Making

(1) When an insurer expedites an enrollee’s case under ORS
743.857(4), the insurer shall inform the Director and the independent
review organization that the referral is expedited. If information on whether
a referral is expedited is not provided to the independent review organiza-
tion, the independent review organization may presume that the referral is
not an expedited review, but the independent review organization may
request clarification from the insurer.

(2) An insurer shall expedite external review of cases pursuant to ORS
743.857(4) when an enrollee requests external review before exhausting
internal reviewing, including when an enrollee simultaneously requests
expedited internal and expedited external reviews.
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(3) An independent review organization shall make its decision in
each expedited case within a time period that is appropriate for accommo-
dating the clinical urgency of the particular case, but in any event not
exceeding the maximum time period specified in ORS 743.862(3).

(4) In an expedited case, an independent review organization shall
immediately provide notice to enrollees and the insurer of the result and

basis for the determination as provided in OAR 836-053-1325.
Stat. Auth.: ORS 731.244, 743.858, 743.862 & 2011 OL Ch. 500 (Enrolled SB 89)
Stats. Implemented: ORS 743.858 & 743.862
Hist.: ID 10-2002(Temp), f. & cert. ef. 4-5-02 thru 9-27-02; ID 19-2002, f. 9-27-02, cert. ef.
9-28-02; ID 11-2011(Temp), f. & cert. ef. 7-7-11 thru 12-21-11

836-053-1350
Ongoing Requirements for Independent Review Organizations

(1) An independent review organization shall file an annual statistical
report with the Director, on a form specified by the Director, that summa-
rizes reviews conducted. The report shall include, but need not be limited
to, volumes, types of cases, compliance with timelines for expedited and
nonexpedited cases, determinations, number and nature of complaints and
compliance with conflict of interests rules.

(2) An independent review organization shall submit updated infor-
mation to the Director if at any time there is a material change in the infor-
mation included in the response of the independent review organization to
the Director’s request for proposals.

(3) An independent review organization shall maintain records of all
materials, including materials submitted by all parties, notifications, docu-
ments relied upon, and the independent review organization’s ultimate deci-
sion for a period of not less than three years after any review. The inde-
pendent review organization shall provide copies of any of these documents
to the Director of the Department of Consumer and Business Services at the

Director’s request.
Stat. Auth.: ORS 731.244, 743.858, 743.862 & 2011 OL Ch. 500 (Enrolled SB 89)
Stats. Implem ented: ORS 743.858 & 743.862
Hist.: ID 10-2002(Temp), f. & cert. ef. 4-5-02 thru 9-27-02; ID 19-2002, f. 9-27-02, cert. ef.
9-28-02; ID 11-2011(Temp), f. & cert. ef. 7-7-11 thru 12-21-11

Rule Caption: Adoption of Oregon Companion Guide for Health
Care Eligibility Benefit Inquiry and Response.

Adm. Order No.: ID 12-2011

Filed with Sec. of State: 7-15-2011

Certified to be Effective: 7-15-11

Notice Publication Date: 5-1-2011

Rules Adopted: 836-100-0100, 836-100-0105, 836-100-0110,
836-100-0115, 836-100-0120

Subject: This rule will adopt uniform standards for administrative
simplification of health insurance developed by the Office of Ore-
gon Health Policy and Research pursuant to the provisions of Sec-
tion 1193, Chapter 595, Oregon Laws 2009. Section 2, chapter 130,
Oregon Laws 2011 (replacing Section 1192, Chapter 595, Oregon
Laws 2009%*) requires the Department of Consumer and Business
Services to adopt these standards by rule. The standards adopted by
this rulemaking pertain to health care benefit eligibility inquiries and
responses and are set forth in the “Oregon Companion Guide for the
Implementation of the ASC X12N/005010X279, Health Care Eli-
gibility Benefit Inquiry and Response (270/271).”

Senate Bill 94 was enacted into law before the public hearing, so
the final rules encompass the changes necessary to reflect the pro-
visions of Senate Bill 94.

*Sections 1192 and 1193 of chapter 595, Oregon Laws 2009 were
replaced by sections 2 to 5, chapter 130, Oregon Laws 2011
(Enrolled Senate Bill 94) during the 2011 Legislative Session. The
authority to adopt rules and the directives to the Office of Oregon
Health Policy and Research and the Department of Consumer and
Business Services did not change except to extend that authority to
require additional entities to comply with the uniform standards.
Rules Coordinator: Sue Munson—(503) 947-7272

836-100-0100
Authority; Purpose; Scope

(1) OAR 836-100-0100 to 836-100-0120 are adopted by the Director
of the Department of Consumer and Business Services pursuant to section
2, chapter 130, Oregon Laws 2011 (Enrolled Senate Bill 94). The purpose
of OAR 836-100-0100 to 836-100-0120 is to establish the uniform admin-
istrative standards that health insurers and health care entities are required
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to comply with under section 2, chapter 130, Oregon Laws 2011 (Enrolled
Senate Bill 94). The uniform standards have been developed by the Office
for Oregon Health Policy and Research in consultation with stakeholders
pursuant to section 3, chapter 130, Oregon Laws 2011 (Enrolled Senate Bill
94).

(2) The uniform standards adopted under OAR 836-100-0100 to 836-
100-0120 apply to all health insurers and health care entities in Oregon as

specified in each companion guide.
Stat. Auth.: ORS 731.244 & 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Stats. Implemented: 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Hist.: ID 12-2011, f. & cert. ef. 7-15-11

836-100-0105
Definitions

(1) “Electronic transaction” means to conduct a transaction:

(a) Through the use of a computer program or an electronic or other
automated means independently to initiate an action or respond to elec-
tronic records or performances in whole or in part, without review or action
by an individual; or

(b) Through the use of a web portal or the internet.

(2) “Health care entity” includes:

(a) A health care service contractor as required under ORS 750.055;

(b) A multiple employer welfare arrangement as required under ORS
750.333;

(c) A prepaid managed care health services organization as defined in
ORS 414.736;

(d) Any entity licensed as a third party administrator under ORS
744.702;

(e) Any person or public body that either individually or jointly estab-
lished a self-insurance plan, program or contract, including but not limited
to persons and public bodies that are otherwise exempt from the Insurance
Code under ORS 731.036;

(f) A health care clearinghouse or other entity that processes or facil-
itates the processing of health care financial and administrative transactions
from a nonstandard format to a standard format; and

(g) Any other person identified by the department that processes
health care financial and administrative transactions between a health care
provider and an entity described in this subsection.

(3) “Health insurer” means any insurer authorized to transact health
insurance in Oregon.

(4) “Oregon Companion Guide for Health Care Eligibility Benefit
Inquiry and Response” means the document of that name posted on the
Oregon Insurance Division’s website.

(5) “Oregon Companion Guide Oversight Committee” means the
committee appointed jointly by the Department of Consumer and Business
Services and the Oregon Health Authority to carry out the responsibilities
under OAR 836-100-0120.

(6) “Provider” means a health care provider that provides health care
or medical services within Oregon for a fee and is eligible for reimburse-

ment for these services.
Stat. Auth.: ORS 731.244 & 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Stats. Implemented: 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Hist.: ID 12-2011, f. & cert. ef. 7-15-11

836-100-0110
Adoption of Standards

(1) All health insurers and health care entities must conduct eligibili-
ty benefit inquiry and response transactions with health care providers as
electronic transactions that conform to the uniform standards developed by
the Office for Oregon Health Policy and Research pursuant to section 3,
chapter 130, Oregon Laws 2011 (Enrolled Senate Bill 94)as set forth in the
Oregon Companion Guide for Health Care Eligibility Benefit Inquiry and
Response.

(2) The requirements of section (1) of this section apply to transac-
tions with health care providers:

(a) On January 1, 2012 for those health care providers that submit the
inquiry electronically on the effective date of these rules.

(b) On October 1, 2012, for all inquiries from all health care

providers.
Stat. Auth.: ORS 731.244 & 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Stats. Implemented: 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Hist.: ID 12-2011, f. & cert. ef. 7-15-11

836-100-0115
Waiver for Hardship

(1) Until January 1, 2014, the Director of the Department of
Consumer and Business Services may grant a waiver to a health insurer or
health care entity subject to OAR 836-100-0110 that demonstrates that the
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health insurer or health care entity is unable to comply with its provisions,
or for whom compliance would be an undue hardship. A health insurer or
health care entity requesting a waiver must submit a letter of need to the
director. If the health insurer or health care entity requires an extension of
the waiver, the health insurer or health care entity may apply to the Director
of the Department of Consumer and Business Services for a temporary
waiver of some or all of the provisions of the applicable Oregon Companion
Guide. The waiver request must:

(a) Specify the name of the Oregon Companion Guide for which the
waiver is requested;

(b) Indicate whether the waiver is for the entire Oregon Companion
Guide or for specific provisions in the Oregon Companion Guide for which
a waiver is requested.

(c) Explain the reasons the health insurer or health care entity is
unable to comply or for which compliance would cause undue hardship,
including systemic or structural impediments, financial hardship, and any
other factors the health insurer or health care entity believes pertinent to the
request.

(d) Specify the period of time for which the waiver is requested. After
January 1, 2014, an insurer or health care entity may not request a waiver
for a period longer than twelve months. An insurer or entity may request a
waiver for an additional twelve months as previous waivers lapse.

(e) Include the insurer’s or entity’s plan for coming into compliance
with the provisions of OAR 836-100-0110 during the time granted by the
waiver.

(2)(a) After considering a request for a waiver submitted under sec-
tion (1) of this rule, and at the director’s discretion, the director may grant
or deny the request.

(b) In considering whether to allow a waiver requested pursuant to
section (1) of this rule, the director shall consider the efforts of the health
insurer or health care entity to comply with federal requirements contained

in Section 1104 of the Patient Protection and Affordable Care Act.
Stat. Auth.: ORS 731.244 & 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Stats. Implemented: 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Hist.: ID 12-2011, f. & cert. ef. 7-15-11

836-100-0120
Review and Update of Standards

(1) The Department of Consumer and Business Services and the
Oregon Health Authority shall jointly appoint an Oregon Companion Guide
Oversight Committee. The members appointed to the committee must
demonstrate knowledge of the transactions subject to the Oregon
Companion Guides, financial knowledge, operational industry or business
expertise, or knowledge of the technology necessary to implement the
requirements of the companion guides.

(2) The Oregon Companion Guide Oversight Committee shall meet as
needed to review the implementation of the administrative standards
encompassed by the Oregon Companion Guides. The committee shall
address issues identified by the Department of Consumer and Business
Services and the Oregon Health Authority, including but not limited to:

(a) Consider and make recommendations to Oregon Health Authority
and Department of Consumer and Business Services about needed changes
to the guides in order to keep the guide up to date with industry and feder-
al government driven changes.

(b) Provide reports to Department of Consumer and Business
Services and Oregon Health Authority regarding health insurer and
provider participation, successes and areas for improvement.

(c) Review any proposed changes developed by Oregon Health
Authority to the standards or companion guides.

(d) Review any proposed changes developed by Department of
Consumer and Business Services to the rules requiring compliance with the

companion guides.
Stat. Auth.: ORS 731.244 & 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Stats. Implemented: 2011 OL Ch. 130 Sec. 2 (Enrolled SB 94)
Hist.: ID 12-2011, f. & cert. ef. 7-15-11

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Payment for orthotic and prosthetic services under
the workers’” compensation medical fee schedule.

Adm. Order No.: WCD 4-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-5-11 thru 12-31-11

Notice Publication Date:
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Rules Amended: 436-009-0080

Subject: This temporary rule amendment reverses the April 1,2011
changes to OAR 436-009-0080, affecting maximum payments for
orthotic and prosthetic services. Effective April 1, this rule limited
payment in certain cases to “140 percent of the actual cost to the
provider for the item as documented on a receipt of sale.” After con-
sulting with stakeholders, the agency has determined that payment
based on material and device costs is inadequate for orthotic and
prosthetic services, and has amended the relevant rule to require pay-
ment at the provider’s usual rate, unless otherwise provided by a con-
tract.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-009-0080
Durable Medical Equipment and Medical Supplies

(1) Durable medical equipment (DME) is equipment that is primarily
and customarily used to serve a medical purpose, can withstand repeated
use, could normally be rented and used by successive patients, is appropri-
ate for use in the home, and not generally useful to a person in the absence
of an illness or injury. For example: Transcutaneous Electrical Nerve
Stimulation (TENS), MicroCurrent Electrical Nerve Stimulation (MENS),
home traction devices, heating pads, reusable hot/cold packs, etc. Unless
otherwise provided by contract, fees for durable medical equipment shall be
paid as follows:

(a) The insurer shall pay for the purchase of all compensable DME
that are ordered and approved by the physician, at 85 percent of the manu-
facturer’s suggested retail price (MSRP). If no MSRP is available or the
provider can demonstrate that 85 percent of the MSRP is less than 140 per-
cent of the actual cost to the provider, the insurer must pay the provider 140
percent of the actual cost to the provider for the item as documented on a
receipt of sale.

(b) The DME provider is entitled to payment for any labor and rea-
sonable expenses directly related to any subsequent modifications other
than those performed at the time of purchase, or repairs. A subsequent mod-
ification is one done other than as a part of the initial set-up at the time of
purchase. The insurer shall pay for labor at the provider’s usual rate.

(c) The provider may offer a service agreement at an additional cost.

(d) Rental of all compensable DME shall be billed at the provider’s
usual rate. Within 90 days of the beginning of the rental, the insurer may
purchase the DME or device at the fee provided in this rule, with a credit
for rental paid up to 2 months.

(2) A prosthetic is an artificial substitute for a missing body part or
any device aiding performance of a natural function. For example: hearing
aids, eye glasses, crutches, wheelchairs, scooters, artificial limbs, etc.
Notwithstanding OAR 436-009-0040, unless otherwise provided by con-
tract, the insurer must pay the fee for a prosthetic at the provider’s usual
rate.

(3)(a) Testing for hearing aids must be done by a licensed audiologist
or an otolaryngologist.

(b) Based on current technology, the preferred types of hearing aids
for most workers are programmable BTE, ITE, and CIC multi channel. Any
other types of hearing aids needed for medical conditions will be consid-
ered based on justification from the attending physician or authorized nurse
practitioner.

(c) Without approval from the insurer or director, the payment for
hearing aids may not exceed $5000 for a pair of hearing aids, or $2500 for
a single hearing aid.

(4) An orthosis is an orthopedic appliance or apparatus used to sup-
port, align, prevent or correct deformities, or to improve the function of a
moveable body part. For example: brace, splint, shoe insert or modification,
etc. Notwithstanding OAR 436-009-0040, unless otherwise provided by
contract, the insurer must pay the fee for an orthosis at the provider’s usual
rate.

(5) Medical supplies are materials that may be reused multiple times
by the same person, but a single supply is not intended to be used by more
than one person, including, but not limited to incontinent pads, catheters,
bandages, elastic stockings, irrigating kits, sheets, and bags. Unless other-
wise provided by contract, the insurer must pay 80 percent of the provider’s
usual rate for medical supplies.

(6) The worker may select the service provider, except for claims
enrolled in a managed care organization (MCO) when service providers are
specified by the MCO contract.

(7) Except as provided in subsection (2)(c) of this rule, this rule does
not apply to a worker’s direct purchase of DME and medical supplies, and
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does not limit a worker’s right to reimbursement for actual out-of-pocket
expenses under OAR 436-009-0025.

(8) DME, medical supplies and other devices dispensed by a hospital
(inpatient or outpatient) shall be billed and paid according to OAR 436-

009-0020.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.248
Hist.: WCD 9-1999, f. 5-27-99, cert. ef. 7-1-99; WCD 2-2001, f. 3-8-01, cert. ef. 4-1-01;
WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04
thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-
05; WCD 3-2006, f. 3-14-06, cert. ef. 4-1-06; WCD 2-2007, f. 5-23-07, cert. ef. 7-1-07; WCD
5-2008, f. 12-15-08, cert. ef. 1-1-09; WCD 1-2011, f. 3-1-11, cert. ef. 4-1-11; WCD 4-
2011(Temp) f. 6-30-11, cert. ef. 7-5-11 thru 12-31-11

cecsccccce

Department of Corrections
Chapter 291

Rule Caption: Agency Certification of Employees to Provide
Mental Health Services to Inmates in DOC Facilities.

Adm. Order No.: DOC 12-2011(Temp)

Filed with Sec. of State: 6-16-2011

Certified to be Effective: 6-16-11 thru 12-13-11

Notice Publication Date:

Rules Adopted: 291-124-1000, 291-124-1010, 291-124-1020,
291-124-1030, 291-124-1040, 291-124-1050

Subject: These temporary rules are necessary to establish the Depart-
ment of Corrections’ standards for certifying DOC employees (men-
tal health specialists) that provide mental health services to inmates
as qualified mental health professionals or qualified mental health
associates. Mental health specialists must be certified under these
rules to provide mental health services to inmates in DOC facilities.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-124-1000
Purpose and Policy

(1) Purpose: The purpose of these rules OAR 291-124-1000 through
-1040 is to establish standards for the Department of Corrections to certify
employees that provide mental health services to inmates in DOC facilities
as qualified mental health professionals or qualified mental health associ-
ates.

(2) Policy: It is the policy of the Department of Corrections that
employees providing mental health services to inmates meet the standards

established in these rules and be certified accordingly by the department.
Stat Auth: ORS 179.040, 423.020, 423030, 423.075, SB 423 (2011)
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11

291-124-1010
Definitions for Rules OAR 291-124-1000 through OAR 291-124-1040

(1) Behavioral Health Services Administrator: The person responsible
for the overall organization and delivery of mental health services to
inmates.

(2) Behavioral Health Services (BHS): A Health Services unit with
primary responsibility for the assessment and treatment of inmates with
mental illness and developmental disabilities.

(3) Case Management: Delivery of mental health services to inmates.
Case management activities include:

(a) Identifying, screening and evaluating inmates to determine their
eligibility for services;

(b) Implementing individualized service plans, assistance in applying
for financial benefits;

(c) Coordinating release planning services with other agencies and
resources,

(d) Participating in case staffing;

(e) Providing emotional support and counseling;

(f) Crisis intervention for immediate safety concerns; and

(g) Daily structure, support, supervision, and skills training;

(4) Clinical Director: The person responsible to monitor clinical oper-
ations statewide who reports to the Behavioral Health Services
Administrator. The clinical director must have a minimum of eight years of
experience providing mental health services, a Master’s degree, two years
of post graduate clinical supervision and licensure in the State of Oregon.

(5) Clinical Supervisor: The Behavioral Health Services program
manager that supervises mental health treatment services provided by men-
tal health specialists to inmates. The clinical supervisor must meet the
requirements of a qualified mental health professional and have a minimum
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of five years of experience providing mental health services, with at least
one year that includes supervision of staff.

(6) Crisis: An urgent or emergency situation that occurs when an
inmate’s stability or functioning is disrupted and there is an immediate need
to resolve the situation to prevent serious deterioration or self injury.

(7) Diagnosis: A diagnosis consistent with the current “Diagnostic
and Statistical Manual of Mental Disorders (DSM)” published by the
American Psychiatric Association.

(8) Mental Health Assessment: A process in which an inmate’s need
for mental health services is determined through an evaluation of the
inmate’s strengths, goals, needs, and current level of functioning.

(9) Mental Status Examination: An overall assessment of an inmate’s
mental functioning and cognitive abilities.

(10) Mental Health Specialist: A Behavioral Health Services employ-

ee responsible for the delivery of mental health services to inmates.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11

291-124-1020
Credentialing and Certification Process

(1) The clinical director is responsible for credentialing employees
hired as mental health specialists.

(2) A mental health specialist must meet the requirements established
in OAR 291-124-1030 as a qualified mental health associate (QMHA) or
qualified mental health professional (QMHP).

(3) The clinical director shall review the employee’s education, expe-
rience and competencies to determine if the employee can be certified as
meeting the professional standards of a qualified mental health associate or
qualified mental health professional.

(4) Personnel Documentation: A copy of transcripts, academic
degrees, licenses, certifications, and a verification form used to record the
credentialing and certification information shall be retained in the employ-
ee’s personnel file.

(5) The employee will be provided with a position description that
includes a description of duties that a qualified mental health associate or

qualified mental health professional are certified to provide.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11

291-124-1030
Qualified Mental Health Associate and Qualified Mental Health
Professional Standards

(1) A qualified mental health associate (QMHA) must meet the fol-
lowing minimum qualifications:

(a) Bachelor’s degree in a behavioral sciences field; or

(b) A combination of at least three years relevant work, education,
training or experience; and

(c) Demonstrate the competency necessary to communicate effective-
ly; understand mental health assessment, treatment and service terminolo-
gy and apply these concepts; provide psychosocial skills development;
implement interventions as assigned on an individual plan of care; and pro-
vide behavior management and case management duties.

(2) A qualified mental health professional (QMHP) is a licensed med-
ical practitioner or any other person who holds any of the following educa-
tional degrees and meets the following minimum qualifications:

(a) Graduate degree in psychology;

(b) Bachelor’s degree in nursing and licensed by the State of Oregon;

(c) Graduate degree in social work;

(d) Graduate degree in a behavioral science field;

(e) Graduate degree in recreational, music, or art therapy

(f) Bachelor’s degree in occupational therapy and licensed by the
State of Oregon; and

(g) Whose education and experience demonstrate the competency to
identify precipitating events; gather histories of mental and physical dis-
abilities, alcohol and drug use, past mental health services and criminal jus-
tice contacts; assess family, social and work relationships; conduct a men-
tal status examination; document a multiaxial DSM diagnosis; write and
supervise an individual plan of care; conduct a mental health assessment
and provide individual, family or group therapy within the scope of their
training.

Stat Auth: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)

Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11
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291-124-1040
Supervision of Qualified Mental Health Associates and Qualified
Mental Health Professionals

(1) A qualified mental health associate shall deliver mental health
services to inmates under the direct supervision of a qualified mental health
professional.

(2) A qualified mental health professional shall deliver mental health
services to inmates under the direct supervision of a clinical supervisor.

(3) Clinical Supervisor: A clinical supervisor shall demonstrate the
competency to oversee and evaluate the mental health treatment services
provided by qualified mental health professionals and qualified mental
health associates.

Stat Auth: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)

Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11

291-124-1050
Variances

(1) The Behavioral Health Services Administrator has the authority to
grant a variance to the criteria used to determine the status of a qualified
mental health professional or a clinical supervisor.

(2) The clinical director must document the reason for the variance
and propose a timeline for the duration of the variance.

(3) Signed documentation from the Behavioral Health Services
Administrator indicating support of the proposed variance shall be retained

in the employee’s personnel file.
Stat Auth: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Stats. Implemented: ORS 179.040, 423.020, 423.030, 423.075, SB 423 (2011)
Hist.: DOC 12-2011(Temp), f. & cert. ef. 6-16-11 thru 12-13-11

Rule Caption: Transfer of Offenders Between Community
Corrections Agencies.

Adm. Order No.: DOC 13-2011

Filed with Sec. of State: 7-15-2011

Certified to be Effective: 7-15-11

Notice Publication Date: 4-1-2011

Rules Amended: 291-019-0110, 291-019-0130, 291-019-0150
Rules Repealed: 291-019-0047

Subject: Modification of these rules is necessary for to include low
risk offenders in a practice that previously only addressed limited risk
offenders. Other changes are necessary for housekeeping purposes.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-019-0110
Definitions

(1) County of Residence: County in which the offender lives and
sleeps.

(2) Emergency Reporting: For sex offender cases, reporting instruc-
tions provided by the receiving county when a documented emergency
exists requiring an expedited transfer. Parameters for emergency reporting
are a documented immediate threat to victim(s) or offender or documented
“other” emergency.

(3) EPR: The probation/parole record on the Law Enforcement Data
System (LEDS).

(4) Offender: Any person under the supervision of local community
corrections who is on parole, post prison supervision, or probation status.

(5) New Case: A new case is any case where the offender has been
supervised for less than 30 working days by the county of conviction and
where the offender is not being supervised in any other jurisdiction at the
time of conviction. This includes offenders who have been sentenced to
probation and released from incarceration with no pending criminal issues.
New cases that fail to appear for intake and are closed to abscond can only
be transferred through formal transfer processes after violation procedures
have been initiated and all reports have been submitted.

(6) Officer: A probation and parole officer employed by or under the
direction of the court, the county, or the state.

(7) Releasing Authority: Department of Corrections, courts, and
Board of Parole and Post Prison Supervision, or supervising authority.

(8) Receiving Office: The county community corrections agency
being requested to accept the supervision of an offender.

(9) Sending Office: The county community corrections agency
requesting to transfer the supervision of an offender to another jurisdiction.

(10) Residence: For the purposes of this rule, a residence is where the
offender is currently residing and where he/she expresses a desire to
remain. This includes transient living quarters, fishing boats, and other non-
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traditional situations, providing that the offender has the ability to remain
in those living quarters for a minimum of 30 days.

(11) Transfer: An offender is considered to be transferred when
responsibility for his/her supervision is accepted by the receiving county.
Assignment of a case to a different parole or probation officer within the
same county by administrative action is not a transfer.

(12) Temporary Supervision: The short-term supervision of offenders
agreed upon by the two community corrections agencies for the purpose of
information gathering or investigation.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423020, 423.030 & 423.075

Hist.: CD 27-1997, f. & cert. ef. 11-26-97; DOC 11-2001, f. & cert. ef. 4-5-01; DOC 13-2011,
f. & cert. ef. 7-15-11

291-019-0130
Transfers of Supervision Between Community Corrections Agencies:
Standards for Request and Acceptance

(1) Requests:

(a) Except for sex offender cases, whenever an officer has given an
offender permission to relocate to a different county, within 30 days, the
officer shall submit a transfer investigation request to the receiving county
on all cases including misdemeanors.

(A) If the purpose of the change of residence is for residential treat-
ment and a return is anticipated, no transfer is necessary.

(B) For low and limited supervision and low and limited risk offend-
ers, the county of supervision will notify the county of residence in writing
that the offender now resides in their county. The receiving county may
review the offender’s history in the Corrections Information System to
determine whether they wish to assume supervision. The decision to inves-
tigate and accept supervision shall be at the discretion of the county of res-
idence.

(C) Under no circumstances shall a probation or parole officer allow
a sex offender to move to a new county without first applying for and
receiving emergency reporting instructions. If parameters for emergency
reporting do not apply, then the offender must remain in the sending coun-
ty until a full transfer investigation is completed.

(b) Transfer Investigation: In all cases involving the transfer of the
supervision responsibility for an offender, the sending county shall assure
that the following information is up to date and accurate in the offender’s
ISIS (computer integrated system) file prior to making the investigation
request:

(A) Name: Last, first, and middle;

(B) Date of birth;

(C) SID Number: If none is available, the sending office shall submit
a fingerprint card to the State Identification Bureau prior to transfer;

(D) Crime(s);

(E) County(ies);

(F) Sentencing data including county, docket numbers, expiration
date, and judge’s name for each case;

(G) History/risk score according to the Oregon Case Management
System;

(H) Date of request to transfer;

(I) Special Conditions: List all special conditions including specific
dollar amounts for restitution, court costs, fines and fees as well as com-
munity service hours and any other conditions requiring specificity;

(J) Residence: Provide a complete address; rural addresses should
include specific directions on location of the residence as well as a descrip-
tion; and

(K) Conformance: Note any non-compliance with either the general
or special conditions of supervision. Reflect the exact amount of any finan-
cial obligations owed to date and any other pertinent information.

(c) Sex Offenders: A transfer packet must be sent to the receiving
county. The transfer packet shall include:

(A) Court orders/parole or post-prison supervision order;

(B) Sex offender evaluation (if available);

(C) Presentence investigation or police reports;

(D) Completed sex offender risk assessment; and

(E) Most recent treatment progress report or treatment discharge
report.

(2) Acceptance/Rejection:

(a) If a sex offender meets the documented parameters for emergency
reporting, the sending county must provide emergency reporting informa-
tion to the receiving county. The receiving county has up to five days to
reply. Once the receiving county has accepted the offender on an emer-
gency basis, a rule transfer packet must be sent to the receiving county.

Oregon Bulletin

7

(b) The receiving county must complete the investigation and respond
to the sending county within 30 days.

(c) The transfer request must be accepted if the offender has a job or
other legitimate source of income, a residence and the means to comply
with the special conditions of his/her supervision unless:

(A) The only active supervision is for a misdemeanor and the receiv-
ing county is unable to provide supervision based on misdemeanant status,
due to county policy and/or resource limitations; or

(B) Public safety would be compromised by the transfer (e.g , a child
molester residing in a dwelling where children are present; a proposed res-
idence provider supporting sex offender’s denial or noncompliance; a drug
offender residing in a known drug house; an arson offender residing in a
boarding house); or

(C) The supervision is for a low and limited supervision or low and
limited risk offender, whereas the decision to accept supervision is at the
discretion of the county of residence.

(d) Neither non-compliance (except for sex offender cases) nor out-
standing misdemeanor warrants shall be grounds for rejection. Felony war-
rants and warrants involving active cases for which an offender is under for-
mal supervision shall be resolved prior to the transfer process.

(e) Supervision of a misdemeanor must be accepted if there is con-
current felony supervision.

(f) Outstanding Warrants and Pending Criminal Charges/Violations:
Prior to transfer, the sending office shall:

(A) Make reasonable efforts to resolve any warrants;

(B) Remove any individual county requirements outside of usual
practice;

(C) Report all non-compliance/violations to the releasing authority;
and

(D) Be responsible for resolving all pending non-compli-
ance/violations. The sending county should collaborate with the receiving
county to determine an appropriate response to pending violations.

(g) When a transfer is rejected in the interest of public safety, the
offender shall be directed by the receiving county to return to the sending
county or to secure a suitable residence elsewhere, except for sex offenders
who have been granted emergency reporting instructions, who shall be
directed to return to the sending county and to initiate any further transfer
requests from the sending county. Failure of the offender to do so is a vio-
lation and may be grounds for revocation. The reason for rejection needs to
be specified and reviewed by the unit supervisor.

(h) During the transfer investigation, if an officer from the receiving
office observes a violation or has reason to believe that a violation has
occurred, that officer shall immediately report the alleged violation to the

sending office for appropriate response.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 27-1997, f. & cert. ef. 11-26-97; DOC 11-2001, f. & cert. ef. 4-5-01; DOC 6-2009
f. & cert. ef. 5-22-09; DOC 13-2011, f. & cert. ef. 7-15-11

291-019-0150
Dispute Resolution

Dispute Resolution: It is a matter of policy that the offender should be
supervised by the agency serving the offender’s county of residence and,
with exception of sex offenders, regardless of whether or not the offender
is in compliance with conditions. However, if the goals of public safety are
clearly compromised by the transfer, rejection is appropriate. The Assistant
Director of Transitional Services for the Department of Corrections or
designee shall be consulted whenever a transfer issue cannot be resolved at

the local manager/director level.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 27-1997, f. & cert. ef. 11-26-97; DOC 11-2001, f. & cert. ef. 4-5-01; DOC 13-2011,
f. & cert. ef. 7-15-11

ecccccccoe

Rule Caption: Research Proposals.

Adm. Order No.: DOC 14-2011

Filed with Sec. of State: 7-15-2011

Certified to be Effective: 7-15-11

Notice Publication Date: 5-1-2011

Rules Adopted: 291-035-0011

Rules Amended: 291-035-0005, 291-035-0010, 291-035-0015
Subject: Modification and adoption of these rules is necessary to
establish procedures for submitting research proposals to the depart-
ment and update the process that such proposals are reviewed and
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approved. These rules have not been modified since 1994; and the
department is updating the rules to align with current practices.
Rules Coordinator: Janet R. Worley —(503) 945-0933

291-035-0005
Authority, Purpose and Policy

(1) Authority: The authority for this rule is granted to the Director of
the Department of Corrections in accordance with ORS 179.040, 423.020,
423.030, and 423.075.

(2) Purpose: The purpose of this rule is to establish a uniform process
for review and approval of proposals for research conducted within the
Department of Corrections.

(3) Policy: It is the policy of the Department of Corrections to con-
duct research that will yield information to help the department improve its
effectiveness. Research may be conducted by department staff, contract

services, or by students and others with interest in correctional services.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 27-1978, f. 9-13-78, ef. 9-15-78; CD 29-1983(Temp), f. & ef. 9-1-83; CD 35-1983,
f. & ef. 10-14-83; CD 12-1985, f. & ef. 7-31-85; CD 14-1986, f. & ef. 6-30-86; CD 2-1994,
f. 1-13-94, cert. ef. 2-1-94; DOC 14-2011, f. & cert. ef. 7-15-11

291-035-0010
Definitions

(1) Institutional Review Board: As defined and discussed in 45 CFR
Part 46, an independent body whose purpose is to review research propos-
als that involve human subjects to assure that the rights, safety, and well-
being of research subjects are protected, that informed consent for their par-
ticipation is obtained, and that all benefits of the research are commensu-
rate with or outweigh the risks involved. Institutional review boards are
usually associated with universities, colleges, or other agencies that are not
affiliated with the department or any of its institutions.

(2) Research: The systematic design and implementation of appropri-
ate methods to collect, analyze, and disseminate data to answer to specific
questions or test scientific theory.

(a) Internal Research: Internal research includes, but is not limited to,
research that is initiated or conducted by the department’s Research and
Evaluation Unit or other functional units or department staff.

(b) External Research: External research includes, but is not limited,
to research that is initiated or conducted by colleges, universities, govern-
ment or private agencies and organizations, or other researchers outside the
department.

(3) Research Committee: A committee comprised of two or more
Department of Corrections employees selected by the Director of Research
and Evaluation and one rotating member from the department’s Policy
Group. The purpose of the Research Committee is to promote, recruit,
screen and monitor external research, and guide researchers through the
process of conducting research with inmates or department staff.

(4) Researcher(s): Any person or persons who submit one or more
proposals to the Research Committee to conduct research with inmates or

department staff.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 27-1978, . 9-13-78, ef. 9-15-78; CD 12-1985, f. & ef. 7-31-85; CD 2-1994, f. 1-
13-94, cert. ef. 2-1-94; DOC 14-2011, f. & cert. ef. 7-15-11

291-035-0011
General

(1) The Department of Corrections will consider proposals to conduct
research with inmates, community corrections, or department staff. All
research proposals must be reviewed by the Research Committee before
they begin.

(2) The purpose of the Research Committee is to promote, screen, and
monitor external research, and guide investigators through the process of
conducting research with inmates, community corrections, or department
staff.

(a) Note that the Research Committee does not function as an institu-
tional review board for the protection of human subjects.

(b) The role of the Research Committee is to determine whether the
goals and design of research proposals are appropriate for a correctional
setting and whether they meet the needs of the department.

(c) Researchers should provide evidence of human subjects review
from their university or organization institutional review board. Any
research involving incarcerated individuals must pass before an institution-
al review board that includes an inmate representative to insure that the use
of inmates as research subjects meets federal guidelines.

Oregon Bulletin

78

(3) The Research Committee is comprised of two or more Department
of Corrections employees selected by the Director of Research and
Evaluation and one rotating member from the department’s Policy Group.

(a) Permanent Research Committee members are trained in research
design and methods, as well as ethical issues regarding the inclusion of
human subjects in research.

(b) The Research Committee recruits other appropriate stakeholders,
content experts, administrators, or functional units within the department
on a case-by-case basis to serve as temporary Research Committee advisors
depending on the content of each research proposal.

(4) The Research Committee will, if necessary, review research pro-
posals within four weeks of the department’s receiving the proposal.

(5) The Research Committee, after consultation with administrators
whose units are affected by the research, may directly approve the propos-
al when all parties have reached mutual understanding regarding the pur-
pose and design of the research as well as the timeline, responsibilities,

expectations, data sharing requirements, and dissemination of results.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 14-2011, f. & cert. ef. 7-15-11

291-035-0015
Procedures for Submitting a Research Proposal

(1) The Research Committee will:

(a) Review all external research proposals conducted with inmates,
department staff, inmate families, or community corrections where depart-
ment resources are required, ensuring that:

(A) The proposed research benefits inmates, community corrections,
department staff, the Department of Corrections, or the State of Oregon;

(B) The research design is sufficient to test stated hypotheses;

(C) Disruptions to institutions are minimized;

(D) The department’s research interests are integrated and considered
as enhancements to the proposed research where appropriate; and

(E) The proposed research has been reviewed and approved by an
institutional review board including an inmate representative if applicable.

(b) Coordinate research activities conducted within the department
and research conducted in cooperation with government or private agen-
cies, individuals, or institutions.

(2) Ordinarily, the Research Committee will be amenable to propos-
als that:

(a) Cause minimal disruption in department tasks;

(b) Require minimal department resources;

(c) Are of short duration;

(d) Are proposed by a college or university student who is under the
supervision of a faculty advisor;

(e) Are proposed by government or private agencies, institutions, and
individuals who have training and knowledge in research methods, statisti-
cal analysis, and the dissemination of findings;

(f) Benefit inmates, community corrections, the department, the State
of Oregon, or adds to the general knowledge; and

(g) Propose a research design that is sufficient to test stated hypothe-
ses.

(3) In its review of each research proposal, the Research Committee
will consider:

(a) If the research question is relevant and of importance to inmates,
community corrections, department staff, the Department of Corrections,
the State of Oregon, or the field of corrections;

(b) If the research is in line with the goals and mission of the depart-
ment;

(c) If the research proposal presents an adequate background and
review of relevant literature;

(d) If the research proposal presents reasonable goals and measurable
objectives;

(e) If the research proposal presents an understandable and adequate
methodology, including participant selection, identification of experimental
variables, data collection, data analysis, and data presentation; and

(f) What expenses or utilization of resources, if any, will be borne by
the department; and

(g) If the department resources required to implement the research are
balanced with its potential benefits.

(4) Researchers may be asked to make formal presentations to the
Research Committee.

(5) Administrators whose units are directly affected by the proposed
research will be consulted by the Research Committee before approval of
the research proposal.
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(6) Functional unit managers will ordinarily arrange for implementa-
tion of approved research proposals.

(7) Proposals requiring department policy decisions will be referred
to the department Assistant Directors, as appropriate.

(8) Records shall be kept documenting each proposal review, com-
mittee decision, and the conditions of proposal acceptance.

(9) Researchers are required to return all data collected as part of the
research to the Research Committee in format acceptable to the department
unless an exemption is made by the Research Committee. Exemptions must
be discussed and finalized prior to the approval of research proposals.

(10) All sensitive data concerning inmates, department staff, inmate
families, or community corrections must be protected while in the posses-
sion of the researchers. Researchers will be responsible for complying with
statutory requirements regarding information security in accordance with
ORS 182.122 and 646A.600, and other applicable statutes and laws.

(11) Researchers are required to provide a copy of all research reports
and related manuscripts to the Research Committee for their records.

(12) Data collected may be used only for the proposed purpose(s) of
the approved proposal. Additional use of the data, including but not limited
to additional analyses, reporting, and dissemination must be preapproved
by the Research Committee.

(13) While the department does not forbid the researcher from dis-
tributing accurate data, the department may insist on including a disclaimer
if it believes assumptions about the data or conclusions drawn by the
researcher(s) are flawed.

(14) A research proposal may be denied if the proposed research:

(a) Exposes any inmate, offender, or staff member, with or without
informed consent, to involvement in medical, genetic, psychiatric, or psy-
chological experimentation or research within the meaning of ORS 421.085
or other applicable statutes and laws;

(b) Requires the disclosure of information protected by the provisions
of ORS 192.502, 179.505, or other applicable statutes and laws;

(c) Poses appreciable hazard to the life or health of any human being,
to state property, to the security, sound order, or discipline of any institu-
tion, or to the mission of the Department of Corrections or any of its func-
tional units;

(d) Is not approved by an institutional review board;

(e) Does not benefit inmates, community corrections, department
staff, the Department of Corrections, or the State of Oregon;

(f) Does not consider the integration of the department’s research
needs where appropriate;

(g) Does not include a research design which is sufficient to test stat-
ed hypotheses;

(h) Poses more than minimal disruption to the operation of institu-
tions or offices;

(i) Does not provide a balance between required department resources
and the potential benefits of the research; or

(j) Does not align with the goals and mission of the department.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: CD 27-1978, f.9-13-78, ef. 9-15-78; CD 29-1983(Temp), f. & ef. 9-1-83; CD 35-1983,

f. & ef. 10-14-83; CD 12-1985, f. & ef. 7-31-85; CD 14-1986, f. & ef. 6-30-86; CD 2-1994,

f. 1-13-94, cert. ef. 2-1-94; DOC 14-2011, f. & cert. ef. 7-15-11

cccscccccs

Department of Energy
Chapter 330

Rule Caption: Providing flexibility to approve loans to school dis-
tricts as part of the Governors School Initiative.

Adm. Order No.: DOE 4-2011(Temp)

Filed with Sec. of State: 6-20-2011

Certified to be Effective: 6-20-11 thru 12-17-11

Notice Publication Date:

Rules Adopted: 330-105-0017

Subject: The rule allows the department to approve specific loans
as part of the Governors School Initiative pilot program without prior
review of the Committee, if these loans meet standards set in rule.
Standards relate to the size, purpose and security on the loan, and the
type of borrower.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-105-0017
Governors School Initiative Pilot

(1) In addition to the allowances provided under 330-105-0015 (2) the
department may, without prior review of the Committee, approve loans that
are:
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(a) Part of the Governor’s School Initiative pilot program;

(b) Under $5 million;

(c) For measures in K-12 facilities;

(d) Issued to school districts; and

(e) To be secured for their full loan amount by a resolution by the gov-
erning body of the borrower.

(2) Any approvals made by the department under the provisions of
this section shall be presented at the next scheduled meeting of the

Committee.
Stat. Auth.: ORS 470.080
Stats. Implemented: ORS 470.080
Hist.: DOE 4-2011(Temp), f. & cert. ef. 6-20-11 thru 12-17-11

Rule Caption: Modifies program requirements to align with indus-
try standards and provide flexibility.

Adm. Order No.: DOE 5-2011

Filed with Sec. of State: 6-27-2011

Certified to be Effective: 6-27-11

Notice Publication Date: 3-1-2011

Rules Adopted: 330-130-0025

Rules Amended: 330-130-0010, 330-130-0020, 330-130-0030, 330-
130-0040, 330-130-0050, 330-130-0055, 330-130-0060, 330-130-
0070, 330-130-0080, 330-130-0090, 330-130-0100

Subject: The rule amendments provide additional clarity and flex-
ibility in the State Energy Efficient Design (SEED) program. They
include new definitions for “Highly efficient facility” and Leadership
in Energy Efficient Design (LEED) certification. The process for
SEED rules is streamlined to allow LEED certification, Oregon
Reach Code or other substantially equivalent standard exemption
from duplicative SEED processes and establishes criteria which must
be met to demonstrate energy efficiency standards have been
achieved.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-130-0010
Purpose

These rules prescribe procedures to promote the design, construction
and renovation of highly energy efficient buildings owned and operated by
state agencies by:

(1) Minimizing energy use by incorporating the Optimum Energy
Conservation Measures Package as defined in these rules into the final
building design; and

(2) Reducing agency energy use by 20 percent in existing buildings
by the year 2015 compared to the year 2000.

Stat. Auth.: ORS 276.900 - 276915, Ch. 26, OL 2008 HB 3612

Stats. Implemented: ORS 469

Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .

11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert.
ef. 6-27-11

330-130-0020
Definitions

(1) “Agency” means the authorized state agency, board, commission,
department or division which has the authority to enter contracts, finance
the construction, purchase, renovation, or leasing of buildings or other
structures for use by the State of Oregon.

(2) “Agency contact” means a lead person appointed by the agency
who is responsible to coordinate all State Energy Efficient Design related
business with the Oregon Department of Energy, such as project notifica-
tions, interagency agreements, invoice and payment, project coordination,
guideline updates and advisory recommendations.

(3) “Baseline building” means the basic building conceived by the
agency and the design team. The baseline building incorporates the stan-
dard design features of typical buildings of the same usage and meets the
prescriptive or performance requirements of the Oregon Energy Efficiency
Specialty Code according to criteria established in the State Energy
Efficient Design Program Guidelines.

(4) “Benefit-to-Cost Ratio (BCR)” means the present value of Energy
Conservation Measure benefits divided by the present value of incremental
Energy Conservation Measure costs.

(a) The Energy Conservation Measure benefit is the difference
between the present values of the operating cost of the baseline building
and the operating cost of the baseline building with the Energy
Conservation Measure added.
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(b) The incremental Energy Conservation Measure cost is the differ-
ence between the present values of the capital cost of the baseline building
and the capital cost of the baseline building with the Energy Conservation
Measure added.

(5) “Biennial report” means the report summarizing the progress
toward achieving the goals of ORS 276.900 through ORS 276.915.

(6) Building Class:

(a) “Class 1 Building” means all:

(A) New buildings, additions, or renovations of 10,000 or more
square feet of heated or cooled floor area; and

(B) Building additions that increase the size of an existing building to
10,000 or more square feet of heated or cooled floor area and renovations
to buildings of 10,000 or more square feet of heated or cooled floor area,
which significantly affect:

(i) The existing mechanical or control system; or

(ii) At least two of the following energy systems: interior lighting,
building envelope, domestic hot water, or special equipment.

(iii) Only those systems identified in (i) and (ii) that are significantly
affected are subject to procedures outlined in 330-130-0040.

(b) “Class 2 Building” means all new buildings or renovations of less
than 10,000 square feet of heated or cooled floor area except for new build-
ings, structures, or facilities of any size which have no energy using sys-
tems.

(7) “Building model” means a computer model, which calculates
annual building energy use. The Oregon Department of Energy shall
approve hourly building models, simplified hourly building models and the
approach to modeling Energy Conservation Measure energy savings above
the baseline building as established in the State Energy Efficient Design
Program Guidelines. The building model for all Class 1 Buildings must be
an hourly building model, except for certain Class 1 buildings as approved
by the Oregon Department of Energy where simplified hourly building
modeling or prescriptive packages established in the State Energy Efficient
Design Program Guidelines may be used.

(8) “Capital construction cost” means the cost of current and future
building investments including construction, design, administration, major
replacement, and salvage values. Costs of compliance with these rules may
also be included.

(9) “Commissioning agent” is an individual or firm that has demon-
strated experience commissioning Heating, Ventilating, and Air
Conditioning (HVAC) mechanical systems and HVAC control systems,
commercial and industrial mechanical technologies, lighting controls, and
testing and balancing of air and water systems.

(10) “Contracting agency” means the agency entering into a contract
for facility construction or renovation.

(11) “Department” means the Oregon Department of Energy.

(12) “Design team” means the architect(s), engineer(s), and other pro-
fessionals who are responsible for the design of the new building or reno-
vation.

(13) “Director” means the director of the department.

(14) “Energy Use Index (EUI)” is a calculated index that describes a
building’s energy use in relation to a metric, generally square feet, such as
kBtu/ft2 —yr or kWh/ft2 —yr.

(15) “Energy analysis report” means a report prepared by an energy
analyst, under the direction of a professional engineer or licensed architect,
recommending an Optimum Energy Conservation Measure Package for a
Class 1 building. The report must include:

(a) Department State Energy Efficient Design forms;

(b) A summary of recommendations;

(c) A baseline building description;

(d) Energy Conservation Measure descriptions with analysis results;

(e) Energy Conservation Measure savings calculations; and

(f) Energy Conservation Measure cost estimates.

(16) “Energy analyst” means the individual who prepares the building
energy analysis and the energy analysis report under the direction of a pro-
fessional engineer or licensed architect who reports to the project architect
or agency.

(17) “Energy auditor” is an individual or firm that has demonstrated
experience performing comprehensive analysis of a building’s energy using
systems, and performs benefit to cost analysis of energy efficiency meas-
ures.

(18) “Energy Conservation Measure (ECM)” means a measure
designed to reduce energy use, including alternative energy systems which
replace conventional fuels with renewable resources. ECMs must not con-
flict with applicable codes and other professional standards.
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(19) “ECM Package” means two or more ECMs combined for analy-
sis.

(20) “Energy Service Company (ESCO)” means a company, firm or
other legal person with the demonstrated technical, operational, financial
and managerial capabilities to design, install, construct, commission, man-
age, measure and verify, and otherwise implement ECMs and other work in
building systems or building components that are directly related to the
ECMs in existing buildings and structures.

(21) “Energy Services Performance Contract (ESPC)” means a pub-
lic improvement contract between a contracting agency and a qualified
energy service company for the identification, evaluation, recommendation,
design, and construction of ECMs, including a Design Build Contract, that
guarantees the energy savings performance.

(22) “Energy systems performance verification plan” means a plan
that outlines how the building’s energy systems are to be tested during the
construction phase and how the building’s performance is to be verified
with long-term monitoring during occupancy.

(23) “Highly efficient facility” means a facility that is designed, built
and operated according to these State Energy Efficient Design rules, that
makes use of renewable energy resources where practical, that incorporates
all cost-effective energy efficiency measures, and exceeds the requirements
of the Oregon Energy Efficiency Specialty Code.

(24) “Leadership in Energy Efficient Design (LEED)” is an interna-
tionally recognized green building certification system, providing third-
party verification that a building or community was designed and built
using strategies intended to improve performance in metrics such as energy
savings, water efficiency, greenhouse gas emissions reduction, improved
indoor environmental quality, and stewardship of resources and sensitivity
to their impacts.

(25) “Measurement and verification (M&V)” means, as used in ESPC
Procurement, the examination of installed ECMs using the International
Performance Measurement and Verification Protocol or process, to monitor
and verify the operation of energy using systems pre-installation and post-
installation.

(26) “Net Present Value Savings (NPVS)” means the difference
between the present values of the capital and operating costs of the baseline
building and the capital and operating costs of the baseline building with
the ECM added.

(27) “OEESC” means the Oregon Energy Efficiency Specialty Code
adopted pursuant to OAR 918-460-0500.

(28) “Operating cost” means the costs for energy, fuel, annual and
periodic maintenance, supplies, consumables, and other operating items
associated with ECMs, such as water and sewer, during the life of the build-
ing.

(29) “Optimum ECM Package” means the ECM package which
incorporates all reasonable cost-effective ECMs and which meets the fol-
lowing conditions:

(a) Each ECM included in the package has a BCR greater than 1.0
when modeled independently.

(b) The ECM package has a BCR greater than 1.0.

(c) The ECM Package has the highest NPVS of the analyzed ECM
packages.

(30) “Oregon Reach Code” is a set of construction standards adopted
under ORS 455.490 to 455.595.

(31) “Present value” means the value of a financial cost or benefit,
discounted to current dollars using discounting factors and methods
approved by the department.

(32) “Renewable energy resource” includes, but is not limited to, on-
site generation of energy for use in the building from the following sources:

(a) Straw, forest slash, wood waste or other wastes from farm or for-
est land, nonpetroleum plant or animal based biomass, ocean wave energy,
solar energy, wind power, water power or geothermal energy; or

(b) A hydroelectric generating facility that obtains all applicable per-
mits and complies with all state and federal statutory requirements for the
protection of fish and wildlife and:

(A) That does not exceed 10 megawatts of installed capacity; or

(B) Qualifies as a research, development or demonstration facility.

(c) The purchase of renewable energy certificates does not qualify as
a renewable energy resource.

(33) “SEED” means State Energy Efficient Design Program as
defined in ORS 276.900 through ORS 276.915 under the heading State
Agency Facility Energy Design.

(34) “SEED Program Guidelines” are guidelines developed by the
department with assistance from an advisory committee that consists of
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representatives from interested agencies, design professionals, consulting
engineers and utilities.
(35) “Simple payback” means the estimated ECM cost divided by the

estimated first year ECM energy, operating, and maintenance savings.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert.
ef. 6-27-11

330-130-0025
Alternate Compliance Paths

(1) If an agency intends to seek LEED certification, or build to the
Oregon Reach Code or build to some other substantially equivalent nation-
al standard for a building project the following shall apply:

(a) The agency must notify the department in writing of their inten-
tion to seek LEED certification, or build to the Oregon Reach Code or build
to a substantially equivalent national standard. When an agency wishes to
build to a substantially equivalent national standard, the department must
agree and certify in writing that the standard is “substantially equivalent”
before the agency can proceed.

(b) The agency must comply with energy consumption analysis and
review requirements of the SEED Program Guidelines;

(c) The agency must provide documentation to the department
throughout the design, construction and post-occupancy phases to verify
that all SEED requirements are met as specified in the SEED Program
Guidelines; and

(d) Agencies following the LEED path must achieve a minimum of 12
points in the Energy and Atmosphere Credit Number 1 Category (Optimize
Energy Performance).

(2) A donated building is exempt from the SEED rules until the

agency assumes the title to the building.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2011, f. & cert. ef. 6-27-11

330-130-0030
Notification

When the building class has been determined during the pre-design or
programming phase of a building project, the following procedures shall be
followed:

(1) Class 1 Buildings. Before the design team is selected, the agency
and the department may enter into an interagency agreement which outlines
the procedures as shown in OAR 330-130-0040, the hourly rates to be
charged by the department and the related statement of work. The agency
contact shall coordinate with the department to set-up the initial meeting
early in the pre-design or programming phase of a building project. The
interagency agreement may include expanded services under OAR 330-
130-0040(9).

(2) Class 2 Buildings. The agency shall contact the department for
consultation and request a list of recommended ECMs and services appli-

cable to the building.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, f.
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert.
ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11

330-130-0040
Procedures for Class 1 Buildings

(1) The SEED process follows typical design process steps as the
organizing principle. If the agency is accustomed to using different phases
or terminology, or if the project does not fit the suggested steps, an alterna-
tive plan may be developed between the department and the agency.

(2) Meetings in this section of these rules may be eliminated or com-
bined with other meetings as deemed appropriate by the department.

(3) Pre-Design or Programming Phase. The purpose of the SEED
process is to ensure early involvement so energy efficiency is an integral
part of the building design.

(a) Initial Meeting. Early in the pre-design or programming phase, the
agency and the department shall meet to:

(A) Discuss the scope of the project;

(B) Define the role of the department including, but not limited to, the
level of involvement, decision authority on behalf of the owner, and rela-
tionship with contractors. The department shall be notified of all meetings
where significant review of or final decisions about energy systems are
anticipated.
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(C) Develop the request for proposal (RFP) and contract. The RFP
and the contract’s statement of work must include a reference to building a
“highly efficient facility” as defined in these rules and to the SEED process.
The department may develop language the agency may use to include ener-
gy efficient design in the request for proposals and the contract for archi-
tectural and engineering services. Upon request, the department will review
or comment on the RFP, contract or energy qualifications of proposals as an
expanded service under section (9).

(D) The agency must hire an energy analyst as described in OAR 330-
130-0090(2)(a).

(b) Schematic Design Phase:

(A) Energy Planning Session. Early in the Schematic Design Phase,
the agency, design team, department and energy analyst shall meet to fur-
ther define the items in the list below:

(i) Project design;

(ii) Construction schedule;

(iii) Energy goals of the project

(iv) Design criteria;

(v) Integrated energy design approach;

(vi) Energy systems performance verification plan; and

(vii) Modeling approach.

(B) Preliminary Investigation. Working with the agency and the
design team, the energy analyst must prepare a comprehensive list of ECMs
to capture significant opportunities for building energy savings. Two weeks
before the scoping process (under section (2)(c)), the agency must deliver
to the department the following items:

(i) Description of the baseline building and its energy-using systems;

(ii) List of proposed ECMs;

(iii) Approach and tools for modeling;

(iv) Initial plans;

(v) Design intent;

(vi) Description of operating criteria; and

(vii) Results of preliminary modeling effort, if any.

(c) Scoping Process. The department, the agency, the design team,
and the energy analyst shall select the ECMs for analysis. If needed, further
refinement of the modeling effort may be discussed and decided upon.

(4) Design Development Phase:

(a) Baseline and individual ECM analysis. The energy analyst shall
use the building model for baseline building analysis and individual ECM
analysis. The energy analyst may use fully documented manual calculations
for simple, non-interactive ECMs and may eliminate potential ECMs with
preliminary estimates of costs and savings if the simple payback is greater
than the equipment life.

(b) Metering Plan. The agency, in consultation with the energy ana-
lyst, the design team and the department, must specify what types of utili-
ty meters are to be installed and what system is to be used to monitor the
building’s energy use. Where practical, sub-metering shall be provided on
major energy-using equipment or systems. This Metering Plan must be
incorporated in the energy systems performance verification plan.

(c) Interim Submittal and Review. Two weeks before the ECM
Review Meeting, the agency must submit to the department the preliminary
energy analysis report. The department must review the preliminary energy
analysis report and provide its written or verbal comments and recommen-
dations to the agency prior to the ECM review meeting. The following
items must be submitted as part of the preliminary energy analysis report:

(A) Narrative describing the baseline building and the proposed
ECMs;

(B) Tables showing energy use for the baseline building and the build-
ing with proposed ECMs;

(C) Baseline building model input and output;

(D) List of eliminated ECMs and calculations;

(E) Analysis results for individual ECMs; and

(F) Metering plan.

(d) ECM Review Meeting. The department, the agency, the design
team, and the energy analyst shall meet to review and agree on the results
in the preliminary energy analysis report.

(5) Construction Documents Phase:

(a) Implementation of Cost-Effective Measures. The agency must
incorporate the Optimum ECM Package into the final building design.

(b) Submittal of Construction Documents. The agency shall provide
the department with construction documents in sufficient detail to verify
that the Optimum ECM Package will be included in the final construction
documents and specifications no later than at 90 percent design completion.
This submittal must also include the preliminary energy systems perform-
ance verification plan.
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(c) The department shall review this submittal and forward its written
findings and recommendations to the agency within 10 working days after
receiving the documents, if practicable.

(6) Construction Phase:

(a) Contractor Submittals and Substitutions. The design firm shall
ensure that contractor equipment submittals, requests for substitutions and
change orders adhere to the ECM design intent. The design firm must send
any substitutions or submittals that differ from the ECM design intent to the
department for review.

(b) Final Report Submittal. The agency shall deliver the final energy
analysis report containing the Optimum ECM Package and projected ener-
gy use to the department for review.

(c) Delivery of the department findings. The department shall review
the report and forward its written findings and recommendations to the
agency within 10 working days after receiving the report, if practicable.

(d) Site Inspections. To verify that ECMs are installed correctly and
operating efficiently, the department or its representative may make walk-
through site inspections during the installation of ECMs.

(e) Performance verification. The energy systems performance verifi-
cation plan must be carried out and a copy of the test reports must be sub-
mitted to the department.

(f) Training. It is recommended that instruction on the design intent
and operation of the building as a system be offered to the owners and oper-
ators of the new facility. This may be part of the energy systems perform-
ance verification plan. The training should parallel the operations manual
prepared for the owner.

(7) Occupancy Phase:

(a) Monitoring. At completion of functional testing (approximately
two months after occupancy begins), a meeting may be held between the
agency, building operator, general contractor, commissioning agent, and
energy analyst to review building energy use. Actual building operation will
be compared with assumptions made in the final design phase energy analy-
sis. If significant differences in schedules, equipment, operation, etc. exist,
a calibrated energy model must be submitted at the discretion of the depart-
ment (if actual energy use is outside five percent (+/-) of predicted energy
use). During the first 18 months into occupancy, energy use by the building
systems must be monitored and compared with the modeling results. If sig-
nificant differences between the actual energy use and the model predic-
tions result, the agency must investigate to find the cause, so that:

(A) An adjustment can be made to the operation of the building; or

(B) An explanation for the difference can be found that is acceptable
to the agency and the department. The agency must send its finding to the
department.

(b) Non-compliance. If, after monitoring the building for 18 months,
the building’s performance does not meet the projected energy use because
of reasons reported under (7)(a), the agency shall submit an energy conser-
vation plan to the department within 90 days after reporting the non-com-
pliance. This plan will outline the modifications to be made until monitor-
ing shows that the building meets the projected energy use, or all reason-
able attempts to reduce the energy use have been made. A report of these
remedial actions must be submitted to the department.

(c) SEED Award. The department shall give the SEED Award to the
agency if the building complies with these SEED rules, is a “highly effi-
cient facility,” and meets the criteria for the SEED award as determined in
the SEED Program Guidelines.

(8) Waiver. The director of the department may waive part of these
rules when an agency cannot comply due to extenuating circumstances
such as a conflict with federal requirements, for health or safety reasons, or
the building has been designated a historic site.

(9) Expanded Services. Expanded services are services provided by
the department that are outside the scope of OAR 330-130-0010 through
330-130-0100. Such services may include, but are not limited to:

(a) Acting as the owner’s agent on energy issues;

(b) Modeling during various phases of the design process and when
the building is occupied;

(c) Participating on design teams and providing services for building
projects following an alternate compliance path as specified in OAR 330-
130-0025;

(d) Building commissioning; and

(e) Providing resource conservation management assistance and train-

ing as needed or requested by the agency.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2011, f. & cert. ef. 6-
27-11
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330-130-0050
Procedures for Class 2 Buildings

(1) Role of the agency. The agency shall determine that the design
incorporates all required prescriptive ECMs or all reasonable cost-effective
ECMs. ECMs or ECM packages with a Simple Payback shorter than equip-
ment life shall be considered cost-effective for Class 2 Buildings.

(2) Role of the department. The department has accepted the Oregon
Reach Code as a prescriptive package of measures deemed to result in the
definition of a highly efficient facility for Class 2 Buildings. The depart-
ment shall also be available to the agency to advise or suggest potential
energy saving measures.

(3) Project Reporting. The agency shall provide the department with

the list of all measures or packages installed in the building.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert.
ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11

330-130-0055
Procedure for Leased Buildings

The department, in consultation with the agencies, shall establish
guidelines for incorporating energy efficiency requirements into lease
agreements of 10 years or more to be phased in as current leases expire or

as agencies enter into new agreements.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11

330-130-0060
Service Charges

Charges to the agency by the department for services shall be as fol-
lows:

(1) Class 1 Buildings:

(a) The charges by the department to the agency will be based on an
hourly rate for the actual hours worked on the project. Hourly rates charged
by the department and invoiced to the agency will include salary, other pay-
roll expenses, the federally allowed indirect rate for the department, staff
travel expenses, other service or supply costs, and administrative costs.
Invoices may be submitted to the agency by the department monthly com-
mencing one month after notification. Invoices will provide the hours of
service and the hourly rate. The maximum charge shall be calculated at
$0.002 for each dollar of capital construction cost unless otherwise agreed
to in writing by the agency and the department.

(b) The department will invoice the agency for all final charges with-
in 60 days following the completion of its work as described in these rules.
To ensure the agency receives the final invoice prior to closing their con-
struction accounts, the department may invoice in advance for final build-
ing inspections and post-occupancy energy use tracking.

(2) Class 2 Buildings. No charge unless the agency chooses to enter
into an interagency agreement with the department.

(3) Charges do not include design team or energy analyst services.
The agency must obtain these services directly. Charges include all servic-
es provided by the department or their representative in fulfilling the
requirements described in these rules. Charges do not include services such
as described in section 330-130-0040(9) “Expanded Services” provided by
the department.

(4) The director may waive charges for special circumstances includ-
ing, but not limited to, demonstration or pilot projects.

(5) All charges are subject to review and adjustment by the director of

the department.
Stat. Auth.: ORS 276.900 - 276915
Stats. Implemented: ORS 469
Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .
11-5-01, cert. ef. 11-15-01; DOE 1-2002, f. 5-8-02, cert. ef. 5-13-02; DOE 1-2003, f. & cert.
ef. 1-10-03; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11

330-130-0070
Department Administrative Procedures

(1) The department shall provide information and administer the pro-
gram to ensure the program is in accordance with these rules.

(2) Under special circumstances, the director may waive certain
requirements under these rules, provided the intent of the program as
described in statute is maintained.

(3) The department has developed guidelines, which contain recom-
mended procedures, instructions, and information relating to these rules.
The department shall solicit agency comments on the guidelines on a bien-
nial basis and revise the guidelines as appropriate.
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(4) The department shall compile information about agency participa-
tion and ECM implementation into a database. The department shall make
database information available to agencies and use the data in evaluating
agency compliance with the objectives of ORS 276.900 through ORS
276.915.

(5) The department, the Oregon Department of Administrative
Services and the Oregon University System shall jointly prepare a biennial
report to the legislature on January 1 of every odd-numbered year.

Stat. Auth.: ORS 276.900 - 276.915

Stats. Implemented: ORS 469

Hist.: DOE 1-1990, f. & cert. ef. 4-2-90; DOE 1-1998, f. & cert. ef. 3-26-98; DOE 4-2001, .

11-5-01, cert. ef. 11-15-01; DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert.

ef. 6-27-11

330-130-0080
Procedures for Monitoring the Reduction in Energy Use by State
Agencies

In order to review whether an agency meets the requirement to reduce
the amount of use of energy by at least 20 percent from the amount used by
the agency in the 2000 calendar year or the first 12 month period for which
reliable energy use data exists, the following rules for tracking energy use
apply.

(1) Energy use shall be tracked on a monthly basis using billing data.
Electricity and heating fuels shall be tracked separately. The use of standard
commercially available software for uniform tracking is recommended.

(2) Agencies must report and enter energy use on an annual basis into
the State Energy Use Database http://saeuc.wesd.org.

(3) Energy use per square foot of conditioned space shall be tracked,
where applicable. Where square footage is not applicable, another metric
by which to compare annual energy use must be used in consultation with
the Department.

(4) Weather adjustments relative to the base year 2000 are allowed if:

(a) The adjustments follow a standard process developed by the
department through the SEED Program Guidelines; and

(b) Both the raw and revised usage is reported.

(5) When significant changes of facility size or use takes place,
adjustments to the baseline energy consumption may be made.

(6) It is recommended that sub-metering of buildings and/or major
energy consuming equipment is added where advisable and feasible in
order to get better data on energy use and facilitate better energy manage-
ment of the facilities.

(7) To assure that the 20 percent energy use reduction by 2015 goal is
met, interim energy reduction goals shall apply:

(a) 10 percent reduction in energy use by the agency by December 31,
2010; and

(b) 15 percent reduction in energy use by the agency by December 31,
2012.

(8) If an agency fails to achieve and maintain the required percent
reduction by the dates in (7)(a) and (7)(b), the following rules apply:

(a) The agency must notify the department that it failed to achieve or
maintain the required percent energy savings by June 30th of each subse-
quent year.

(b) Within 90 days of such notification, the agency must submit to the
department a corrective plan to reduce energy use by the required percent.
The plan must:

(A) Outline all modifications, procedures, and changes that need to be
introduced until the target is met and maintained; and

(B) The plan shall be in a format described in the SEED Program
Guidelines.

(c) The agency may request the department to provide technical assis-
tance in developing this corrective plan. In the event that the agency
requests assistance, the agency must compensate the department’s costs for
assistance in preparation or review of the plan.

(d) The agency must implement the corrective plan within six months
from the date of approval by the department. The agency shall monitor
progress, report to the department, and modify the plan as necessary every
six months, until the target reduction is achieved.

(e) This conservation plan and the results of remedial action(s) must
be included in the biennial report to the legislature, to be jointly prepared
by the department, the Oregon Department of Administrative Services and

the Oregon University System.
Stat. Auth.: ORS 276.900 - 276.915
Stats. Implemented: ORS 469
Hist.: DOE 4-2001, f. 11-5-01, cert. ef. 11-15-01; DOE 1-2003, f. & cert. ef. 1-10-03; DOE
5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11
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330-130-0090
Pre-qualification for persons performing Energy Analysis and Energy
Savings Performance Contracting Services

(1) The department shall establish criteria to prequalify persons or
firms to execute the provisions of this bill. Agencies must only select per-
sons or firms that have been prequalified by the department to perform
energy analysis and energy savings performance contracting services.

(2) Agencies that wish to hire a person or firm that has not been pre-
viously prequalified by the department must request approval from the
department for exemption from this requirement. Only licensed profession-
al architects and engineers are considered eligible for exemption from pre-
qualification.

(a) Energy analyst

(A) The department shall establish a list of pre-qualified energy ana-
lysts through an open RFP process that uses qualifications-based scoring
criteria to determine a person’s ability to perform building energy analysis.

(B) An agency may hire an energy analyst not on the approved list
provided the energy analyst is a licensed engineer or architect and meets the
qualifications of the energy analyst described in the SEED Program
Guidelines. All energy analysis reports must be stamped by a licensed engi-
neer or architect.

(b) ESCO

(A) A qualifying firm will have demonstrated expertise in the follow-
ing areas:

(i) A prior record of successfully performing ESPCs on projects
involving existing buildings and structures that are comparable to the proj-
ect under consideration by the contracting agency; and

(ii) The financial strength to effectively guarantee energy savings and
performance under the ESPC for the project in question, or the ability to
secure necessary financial measures to effectively guarantee energy savings
under an ESPC for that project.

(B) Pre-qualification process: The department must utilize a Request
for Qualifications (RFQ) process as the first step in a two-part process to
pre-qualify energy service companies to perform energy savings perform-
ance contracting services.

(C) RFQ proposal evaluation process: For ESPC proposal evalua-
tions, the department shall establish qualifications-based evaluation factors
that outweigh price-related factors, due to the fact that the RFQ process is
the first step of a two-step process used to establish a list of pre-qualified
firms that a contracting agency must choose from for distribution of RFPs.

(3) Agencies must adhere to the following requirements for ESPC
projects:

(a) Only select persons or firms that have been pre-qualified by the
department to provide energy savings performance contracting services.

(b) The agency must use the department’s template contract docu-
ments for all phases of the ESPC contract.

(c) Only utilize ESPC for comprehensive facility retrofits that include
energy efficiency projects for two or more energy using systems. These sys-
tems must contribute to at least 50 percent of a facility’s total energy use.

(d) Only use ESPC for projects that save energy and water resources.

(e) Only use ESPC for existing buildings that are two or more years
old.

(f) Limit eligible contracting phases to:

(A) Phase I parts A and B for the technical energy audit and project
development plan;

(B) Phase II Design Build contract; and

(C) Phase III for the energy savings guarantee and measurement and
verification contract.

(g) Not combine service agreements with an ESPC contract. All serv-
ice agreement contracts must be mutually exclusive.

(h) Advertise a simplified RFP as the second step of a two-step
process for final selection of an ESCO for ESPC services.

(i) Only distribute RFPs to ESCOs that have been pre-qualified by the
department.

(j) At a minimum, the RFP must include a technical facility profile,
mandatory pre-proposal walk-through, and an interview process.

(k) Select qualifications-based evaluation factors that outweigh price
factors.

(1) Contract with a third party for commissioning and measurement
and verification services.

(m) Select a pre-qualified ESCO for third party commissioning or

measurement and verification services associated with the ESPC project.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11
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330-130-0100
Pre-qualification for persons performing Energy Commissioning,
Auditing, and Performance Verification Services

(1) The department shall establish criteria to pre-qualify persons or
firms to execute the provisions of this bill. Agencies may select persons or
firms that have been pre-qualified by the department to perform auditing,
commissioning, and performance verification services for energy systems.

(2) Energy Auditor:

(a) The department shall maintain a list of pre-qualified energy audit-
ing firms. This list must be established through an open RFP process using
a qualification-based scoring criteria to determine a person’s or firm’s abil-
ity to perform energy audits in existing buildings.

(b) A qualifying firm must demonstrate expertise in the following
areas:

(A) Commercial and industrial technology;

(B) Energy auditing equipment, heating, ventilating, and air condi-
tioning systems;

(C) Lighting design;

(D) Energy efficiency technology; and:

(E) Preventative maintenance procedures.

(c) Agencies may use the department’s list of pre-qualified energy
auditors for the selection of a person or firm to perform energy conserva-
tion measure analysis of existing buildings.

(3) Commissioning Agent

(a) The department maintains a list of pre-qualified commissioning
firms. This list will be established through an open RFP process that uses a
qualifications-based scoring criteria to determine a person’s or firm’s abili-
ty to perform commissioning of energy using systems in new and existing
buildings.

(b) At least one individual employed by the firm must be a member of
a building commissioning professional association such as Building
Commissioning Association (BCA), National Environmental Balancing
Bureau (NEBB), or Associated Air Balance Council (AABC).

(c) Agencies may use the department’s list of pre-qualified commis-
sioning agents for the selection of a person or firm to perform commis-
sioning services for energy efficiency projects in new and existing build-
ings.

(4) Measurement and verification.

(5) Agencies may select from the list of pre-qualified ESCOs
described in OAR 330-130-0090(2)(b) or the list of commissioning agents
described in OAR 330-130-0100(3) for the measurement and verification of

implemented energy efficiency measures.
Stat. Auth.: Ch. 26, OL 2008 HB 3612
Stats. Implemented: ORS 276.900 - 276.915
Hist.: DOE 5-2008, f. 7-29-08, cert. ef. 8-1-08; DOE 5-2011, f. & cert. ef. 6-27-11

Department of Environmental Quality
Chapter 340

Rule Caption: Temporary Rule Adoption for Small Biomass
Boilers.

Adm. Order No.: DEQ 7-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 6-24-11 thru 12-19-11

Notice Publication Date:

Rules Amended: 340-200-0020, 340-210-0100, 340-210-0110, 340-
210-0120, 340-212-0140, 340-228-0140, 340-228-0020, 340-228-
0210, 340-262-0450, 340-262-0600

Subject: DEQ’s Heat Smart Program is designed to reduce air pol-
lution from residential wood heating, including woodstoves and
small-scale with a heat output equal to or less than 1 million Btu per
hour outdoor residential and commercial wood-fired boilers. The
Heat Smart rules prohibit the sale of all small solid fuel burning
devices unless they are certified by DEQ, using EPA certification
standards. Currently, EPA does not certify small-scale commercial,
industrial and institutional biomass boilers. The Oregon Department
of Environmental Quality (DEQ) is exempting such boilers from the
Heat Smart regulations because these boilers are subject to other
existing state and federal particulate and air toxics standards and do
not need to be regulated under the Heat Smart rules. The temporary
rules also require registration and clarify existing state and federal
particulate and air toxics rule requirements applicable to small-scale
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commercial, industrial and institutional solid fuel-burning boilers
with a heat output under 10 million Btu per hour.
Rules Coordinator: Maggie Vandehey — (503) 229-6878

340-200-0020
General Air Quality Definitions

As used in divisions 200 through 268, unless specifically defined oth-
erwise:

(1) “Act” or “FCAA” means the Federal Clean Air Act, 42 U.S.C.A.
7401 to 7671q.

(2) “Activity” means any process, operation, action, or reaction (e.g.,
chemical) at a source that emits a regulated pollutant.

(3) “Actual emissions” means the mass emissions of a pollutant from
an emissions source during a specified time period.

(a) For determining actual emissions as of the baseline period:

(A) Except as provided in paragraphs (B) and (C) of this subsection
and subsection (b) of this section, actual emissions equal the average rate at
which the source actually emitted the pollutant during an applicable base-
line period and that represents normal source operation;

(B) The Department presumes that the source-specific mass emissions
limit included in a source’s permit that was effective on September 8, 1981
is equivalent to the source’s actual emissions during the applicable baseline
period if it is within 10% of the actual emissions calculated under para-
graph (A) of this subsection.

(C) Actual emissions equal the potential to emit of the source for the
sources listed in paragraphs (i) through (iii) of this paragraph. The actual
emissions will be reset if required in accordance with subsection (c) of this
section.

(i) Any source or part of a source that had not begun normal opera-
tions during the applicable baseline period but was approved to construct
and operate before or during the baseline period in accordance with OAR
340 division 210, or

(ii) Any source or part of a source of greenhouse gases that had not
begun normal operations prior to January 1,2010, but was approved to con-
struct and operate prior to January 1, 2011 in accordance with OAR 340
division 210, or

(iii) Any source or part of a source that had not begun normal opera-
tions during the applicable baseline period and was not required to obtain
approval to construct and operate before or during the applicable baseline
period.

(b) For any source or part of a source that had not begun normal oper-
ations during the applicable baseline period, but was approved to construct
and operate in accordance with OAR 340 division 224, actual emissions on
the date the permit is issued equal the potential to emit of the source. The
actual emissions will be reset if required in accordance with subsection (c)
of this section.

(c) Where actual emissions equal potential to emit under paragraph
(a)(C) or subsection (b) of this section, the potential emissions will be reset
to actual emissions as follows:

(A) Paragraphs (A) through (D) of this subsection apply to sources
whose actual emissions of greenhouse gases were determined pursuant
paragraph (3)(a)(C), and to all other sources of all other regulated pollutants
that are permitted in accordance with OAR division 224 on or after May 1,
2011.

(B) Except as provided in paragraph (D) of this subsection, ten years
from the end of the applicable baseline period under paragraph (a)(C) or ten
years from the date the permit is issued under subsection (b), or an earlier
time if requested by the source in a permit application involving public
notice, the Department will reset actual emissions to equal the highest actu-
al emission rate during any consecutive 12-month period during the ten
year period or any shorter period if requested by the source.

(C) Any emission reductions achieved due to enforceable permit con-
ditions based on OAR 340-226-0110 and 0120 (highest and best practica-
ble treatment and control) are not included in the reset calculation required
in paragraph (B) of this subsection.

(D) The Department may extend the date of resetting by five addi-
tional years upon satisfactory demonstration by the source that construction
is ongoing or normal operation has not yet been achieved.

(d) For determining actual emissions for Emission Statements under
OAR 340-214-0200 through 340-214-0220 and Oregon Title V Operating
Permit Fees under OAR 340 division 220, actual emissions include, but are
not limited to, routine process emissions, fugitive emissions, excess emis-
sions from maintenance, startups and shutdowns, equipment malfunction,
and other activities, except categorically insignificant activities and sec-
ondary emissions.
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(e) For Oregon Title V Operating Permit Fees under OAR 340 divi-
sion 220, actual emissions must be directly measured with a continuous
monitoring system or calculated using a material balance or verified emis-
sion factor determined in accordance with division 220 in combination with
the source’s actual operating hours, production rates, or types of materials
processed, stored, or combusted during the specified time period.

(4) “Adjacent” means interdependent facilities that are nearby to each
other.

(5) “Affected source” means a source that includes one or more affect-
ed units that are subject to emission reduction requirements or limitations
under Title IV of the FCAA.

(6) “Affected states” means all states:

(a) Whose air quality may be affected by a proposed permit, permit
modification, or permit renewal and that are contiguous to Oregon; or

(b) That are within 50 miles of the permitted source.

(7) “Aggregate insignificant emissions” means the annual actual
emissions of any regulated air pollutant from one or more designated activ-
ities at a source that are less than or equal to the lowest applicable level
specified in this section. The total emissions from each designated activity
and the aggregate emissions from all designated activities must be less than
or equal to the lowest applicable level specified.

(a) One ton for total reduced sulfur, hydrogen sulfide, sulfuric acid
mist, any Class I or II substance subject to a standard promulgated under or
established by Title VI of the Act, and each criteria pollutant, except lead;

(b) 120 pounds for lead;

(c) 600 pounds for fluoride;

(d) 500 pounds for PM10 in a PM10 nonattainment area;

(e) 500 pounds for direct PM2.5 in a PM2.5 nonattainment area;

(f) The lesser of the amount established in OAR 340-244-0040, Table
1 or 340-244-0230, Table 3, or 1,000 pounds;

(g) An aggregate of 5,000 pounds for all Hazardous Air Pollutants;

(h) 2,756 tons CO2e for greenhouse gases.

(8) “Air Contaminant” means a dust, fume, gas, mist, odor, smoke,
vapor, pollen, soot, carbon, acid or particulate matter, or any combination
thereof.

(9) “Air Contaminant Discharge Permit” or “ACDP” means a written
permit issued, renewed, amended, or revised by the Department, pursuant
to OAR 340 division 216.

(10) “Alternative method” means any method of sampling and ana-
lyzing for an air pollutant that is not a reference or equivalent method but
has been demonstrated to the Department’s satisfaction to, in specific cases,
produce results adequate for determination of compliance. An alternative
method used to meet an applicable federal requirement for which a refer-
ence method is specified must be approved by EPA unless EPA has dele-
gated authority for the approval to the Department.

(11) “Ambient Air” means that portion of the atmosphere, external to
buildings, to which the general public has access.

(12) “Applicable requirement” means all of the following as they
apply to emissions units in an Oregon Title V Operating Permit program
source or ACDP program source, including requirements that have been
promulgated or approved by the EPA through rule making at the time of
issuance but have future-effective compliance dates:

(a) Any standard or other requirement provided for in the applicable
implementation plan approved or promulgated by the EPA through rule-
making under Title I of the Act that implements the relevant requirements
of the Act, including any revisions to that plan promulgated in 40 CFR Part
52;

(b) Any standard or other requirement adopted under OAR 340-200-
0040 of the State of Oregon Clean Air Act Implementation Plan that is more
stringent than the federal standard or requirement which has not yet been
approved by the EPA, and other state-only enforceable air pollution control
requirements;

(c) Any term or condition in an ACDP, OAR 340 division 216, includ-
ing any term or condition of any preconstruction permits issued pursuant to
OAR 340 division 224, New Source Review, until or unless the Department
revokes or modifies the term or condition by a permit modification;

(d) Any term or condition in a Notice of Construction and Approval
of Plans, OAR 340-210-0205 through 340-210-0240, until or unless the
Department revokes or modifies the term or condition by a Notice of
Construction and Approval of Plans or a permit modification;

(e) Any term or condition in a Notice of Approval, OAR 340-218-
0190, issued before July 1, 2001, until or unless the Department revokes or
modifies the term or condition by a Notice of Approval or a permit modifi-
cation;
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(f) Any term or condition of a PSD permit issued by the EPA until or
unless the EPA revokes or modifies the term or condition by a permit mod-
ification;

(g) Any standard or other requirement under section 111 of the Act,
including section 111(d);

(h) Any standard or other requirement under section 112 of the Act,
including any requirement concerning accident prevention under section
112(r)(7) of the Act;

(i) Any standard or other requirement of the acid rain program under
Title IV of the Act or the regulations promulgated thereunder;

(j) Any requirements established pursuant to section 504(b) or section
114(a)(3) of the Act;

(k) Any standard or other requirement under section 126(a)(1) and(c)
of the Act;

(1) Any standard or other requirement governing solid waste incinera-
tion, under section 129 of the Act;

(m) Any standard or other requirement for consumer and commercial
products, under section 183(e) of the Act;

(n) Any standard or other requirement for tank vessels, under section
183(f) of the Act;

(0) Any standard or other requirement of the program to control air
pollution from outer continental shelf sources, under section 328 of the Act;

(p) Any standard or other requirement of the regulations promulgated
to protect stratospheric ozone under Title VI of the Act, unless the
Administrator has determined that such requirements need not be contained
in an Oregon Title V Operating Permit; and

(q) Any national ambient air quality standard or increment or visibil-
ity requirement under part C of Title I of the Act, but only as it would apply
to temporary sources permitted pursuant to section 504(e) of the Act.

(13) “Baseline Emission Rate” means the actual emission rate during
a baseline period. Baseline emission rate does not include increases due to
voluntary fuel switches or increased hours of operation that occurred after
that baseline period.

(a) A baseline emission rate will be established only for regulated pol-
lutants subject to OAR 340 division 224 as specified in the definition of
regulated pollutant. A baseline emission rate will not be established for
PM2.5.

(b) The baseline emission rate for greenhouse gases, on a CO2e basis,
will be established with the first permitting action issued after July 1,2011,
provided the permitting action involved a public notice period that began
after July 1,2011.

(c) For a pollutant that becomes a regulated pollutant subject to OAR
340 division 224 after May 1, 2011, the initial baseline emission rate is the
actual emissions of that pollutant during any consecutive 12 month period
within the 24 months immediately preceding its designation as a regulated
pollutant if a baseline period has not been defined for the pollutant.

(d) The baseline emission rate will be recalculated if actual emissions
are reset in accordance with the definition of actual emissions.

(e) Once the baseline emission rate has been established or recalcu-
lated in accordance with subsection (d) of this section, the production basis
for the baseline emission rate may only be changed if a material mistake or
an inaccurate statement was made in establishing the production basis for
baseline emission rate.

(14) “Baseline Period” means:

(a) Any consecutive 12 calendar month period during the calendar
years 1977 or 1978 for any regulated pollutant other than greenhouse gases.
The Department may allow the use of a prior time period upon a determi-
nation that it is more representative of normal source operation.

(b) Any consecutive 12 calendar month period during the calendar
years 2000 through 2010 for greenhouse gases.

(15) “Best Available Control Technology” or “BACT” means an emis-
sion limitation, including, but not limited to, a visible emission standard,
based on the maximum degree of reduction of each air contaminant subject
to regulation under the Act which would be emitted from any proposed
major source or major modification which, on a case-by-case basis, taking
into account energy, environmental, and economic impacts and other costs,
is achievable for such source or modification through application of pro-
duction processes or available methods, systems, and techniques, including
fuel cleaning or treatment or innovative fuel combustion techniques for
control of such air contaminant. In no event may the application of BACT
result in emissions of any air contaminant that would exceed the emissions
allowed by any applicable new source performance standard or any stan-
dard for hazardous air pollutant. If an emission limitation is not feasible, a
design, equipment, work practice, or operational standard, or combination
thereof, may be required. Such standard must, to the degree possible, set
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forth the emission reduction achievable and provide for compliance by pre-
scribing appropriate permit conditions.

(16) “Biomass” means non-fossilized and biodegradable organic
material originating from plants, animals, and micro-organisms, including
products, byproducts, residues and waste from agriculture, forestry, and
related industries as well as the non-fossilized and biodegradable organic
fractions of industrial and municipal wastes, including gases and liquids
recovered from the decomposition of non-fossilized and biodegradable
organic matter.

(17) “Capacity” means the maximum regulated pollutant emissions
from a stationary source under its physical and operational design.

(18) “Capture system” means the equipment (including but not limit-
ed to hoods, ducts, fans, and booths) used to contain, capture and transport
a pollutant to a control device.

(19) “Carbon dioxide equivalent” or “CO2e” means an amount of a
greenhouse gas or gases expressed as the equivalent amount of carbon diox-
ide, and shall be computed by multiplying the mass of each of the green-
house gases by the global warming potential published for each gas at 40
CFR Part 98, subpart A, Table A—1—Global Warming Potentials, and
adding the resulting value for each greenhouse gas to compute the total
equivalent amount of carbon dioxide. (20) “Categorically insignificant
activity” means any of the following listed pollutant emitting activities
principally supporting the source or the major industrial group.
Categorically insignificant activities must comply with all applicable
requirements.

(a) Constituents of a chemical mixture present at less than 1% by
weight of any chemical or compound regulated under divisions 200 through
268 excluding divisions 248 and 262 of this chapter, or less than 0.1% by
weight of any carcinogen listed in the U.S. Department of Health and
Human Service’s Annual Report on Carcinogens when usage of the chem-
ical mixture is less than 100,000 pounds/year;

(b) Evaporative and tail pipe emissions from on-site motor vehicle
operation;

(c) Distillate oil, kerosene, and gasoline fuel burning equipment rated
at less than or equal to 0.4 million Btu/hr;

(d) Natural gas and propane burning equipment rated at less than or
equal to 2.0 million Btu/hr;

(e) Office activities;

(f) Food service activities;

(g) Janitorial activities;

(h) Personal care activities;

(i) Groundskeeping activities including, but not limited to building
painting and road and parking lot maintenance;

(j) On-site laundry activities;

(k) On-site recreation facilities;

(1) Instrument calibration;

(m) Maintenance and repair shop;

(n) Automotive repair shops or storage garages;

(0) Air cooling or ventilating equipment not designed to remove air
contaminants generated by or released from associated equipment;

(p) Refrigeration systems with less than 50 pounds of charge of ozone
depleting substances regulated under Title VI, including pressure tanks
used in refrigeration systems but excluding any combustion equipment
associated with such systems;

(q) Bench scale laboratory equipment and laboratory equipment used
exclusively for chemical and physical analysis, including associated vacu-
um producing devices but excluding research and development facilities;

(r) Temporary construction activities;

(s) Warehouse activities;

(t) Accidental fires;

(u) Air vents from air compressors;

(v) Air purification systems;

(w) Continuous emissions monitoring vent lines;

(x) Demineralized water tanks;

(y) Pre-treatment of municipal water, including use of deionized
water purification systems;

(z) Electrical charging stations;

(aa) Fire brigade training;

(bb) Instrument air dryers and distribution;

(cc) Process raw water filtration systems;

(dd) Pharmaceutical packaging;

(ee) Fire suppression;

(ff) Blueprint making;

(gg) Routine maintenance, repair, and replacement such as anticipat-
ed activities most often associated with and performed during regularly
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scheduled equipment outages to maintain a plant and its equipment in good
operating condition, including but not limited to steam cleaning, abrasive
use, and woodworking;

(hh) Electric motors;

(ii) Storage tanks, reservoirs, transfer and lubricating equipment used
for ASTM grade distillate or residual fuels, lubricants, and hydraulic fluids;

(jj) On-site storage tanks not subject to any New Source Performance
Standards (NSPS), including underground storage tanks (UST), storing
gasoline or diesel used exclusively for fueling of the facility’s fleet of vehi-
cles;

(kk) Natural gas, propane, and liquefied petroleum gas (LPG) storage
tanks and transfer equipment;

(1) Pressurized tanks containing gaseous compounds;

(mm) Vacuum sheet stacker vents;

(nn) Emissions from wastewater discharges to publicly owned treat-
ment works (POTW) provided the source is authorized to discharge to the
POTW, not including on-site wastewater treatment and/or holding facilities;

(0o) Log ponds;

(pp) Storm water settling basins;

(qq) Fire suppression and training;

(rr) Paved roads and paved parking lots within an urban growth
boundary;

(ss) Hazardous air pollutant emissions of fugitive dust from paved and
unpaved roads except for those sources that have processes or activities that
contribute to the deposition and entrainment of hazardous air pollutants
from surface soils;

(tt) Health, safety, and emergency response activities;

(uu) Emergency generators and pumps used only during loss of pri-
mary equipment or utility service due to circumstances beyond the reason-
able control of the owner or operator, or to address a power emergency as
determined by the Department;

(vv) Non-contact steam vents and leaks and safety and relief valves
for boiler steam distribution systems;

(ww) Non-contact steam condensate flash tanks;

(xx) Non-contact steam vents on condensate receivers, deaerators and
similar equipment;

(yy) Boiler blowdown tanks;

(zz) Industrial cooling towers that do not use chromium-based water
treatment chemicals;

(aaa) Ash piles maintained in a wetted condition and associated han-
dling systems and activities;

(bbb) Oil/water separators in effluent treatment systems;

(cce) Combustion source flame safety purging on startup;

(ddd) Broke beaters, pulp and repulping tanks, stock chests and pulp
handling equipment, excluding thickening equipment and repulpers;

(eee) Stock cleaning and pressurized pulp washing, excluding open
stock washing systems; and

(fff) White water storage tanks.

(21) “Certifying individual” means the responsible person or official
authorized by the owner or operator of a source who certifies the accuracy
of the emission statement.

(22) “CFR” means Code of Federal Regulations.

(23) “Class I area” means any Federal, State or Indian reservation
land which is classified or reclassified as Class I area. Class I areas are iden-
tified in OAR 340-204-0050.

(24) “Commence” or “commencement’” means that the owner or oper-
ator has obtained all necessary preconstruction approvals required by the
Act and either has:

(a) Begun, or caused to begin, a continuous program of actual on-site
construction of the source to be completed in a reasonable time; or

(b) Entered into binding agreements or contractual obligations, which
cannot be canceled or modified without substantial loss to the owner or
operator, to undertake a program of construction of the source to be com-
pleted in a reasonable time.

(25) “Commission” or “EQC” means Environmental Quality
Commission.

(26) “Constant Process Rate” means the average variation in process
rate for the calendar year is not greater than plus or minus ten percent of the
average process rate.

(27) “Construction”:

(a) Except as provided in subsection (b) of this section means any
physical change including, but not limited to, fabrication, erection, installa-
tion, demolition, or modification of a source or part of a source;

(b) As used in OAR 340 division 224 means any physical change
including, but not limited to, fabrication, erection, installation, demolition,
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or modification of an emissions unit, or change in the method of operation
of a source which would result in a change in actual emissions.

(28) “Continuous compliance determination method” means a
method, specified by the applicable standard or an applicable permit condi-
tion, which:

(a) Is used to determine compliance with an emission limitation or
standard on a continuous basis, consistent with the averaging period estab-
lished for the emission limitation or standard; and

(b) Provides data either in units of the standard or correlated directly
with the compliance limit.

(29) “Continuous Monitoring Systems” means sampling and analysis,
in a timed sequence, using techniques which will adequately reflect actual
emissions or concentrations on a continuing basis in accordance with the
Department’s Continuous Monitoring Manual, and includes continuous
emission monitoring systems, continuous opacity monitoring system
(COMS) and continuous parameter monitoring systems.

(30) “Control device” means equipment, other than inherent process
equipment, that is used to destroy or remove air pollutant(s) prior to dis-
charge to the atmosphere. The types of equipment that may commonly be
used as control devices include, but are not limited to, fabric filters,
mechanical collectors, electrostatic precipitators, inertial separators, after-
burners, thermal or catalytic incinerators, adsorption devices(such as car-
bon beds), condensers, scrubbers(such as wet collection and gas absorption
devices), selective catalytic or non-catalytic reduction systems, flue gas
recirculation systems, spray dryers, spray towers, mist eliminators, acid
plants, sulfur recovery plants, injection systems(such as water, steam,
ammonia, sorbent or limestone injection), and combustion devices inde-
pendent of the particular process being conducted at an emissions unit(e.g.,
the destruction of emissions achieved by venting process emission streams
to flares, boilers or process heaters). For purposes of OAR 340-212-0200
through 340-212-0280, a control device does not include passive control
measures that act to prevent pollutants from forming, such as the use of
seals, lids, or roofs to prevent the release of pollutants, use of low-polluting
fuel or feedstocks, or the use of combustion or other process design features
or characteristics. If an applicable requirement establishes that particular
equipment which otherwise meets this definition of a control device does
not constitute a control device as applied to a particular pollutant-specific
emissions unit, then that definition will be binding for purposes of OAR
340-212-0200 through 340-212-0280.

(31) “Criteria Pollutant” means nitrogen oxides, volatile organic com-
pounds, particulate matter, PM 10, PM2.5, sulfur dioxide, carbon monoxide,
or lead.

(32) “Data” means the results of any type of monitoring or method,
including the results of instrumental or non-instrumental monitoring, emis-
sion calculations, manual sampling procedures, recordkeeping procedures,
or any other form of information collection procedure used in connection
with any type of monitoring or method.

(33) “De minimis emission levels” mean the levels for the pollutants
listed in Table 4.

NOTE: De minimis is compared to all increases that are not included in the PSEL.

(34) “Department’:

(a) Means Department of Environmental Quality; except

(b) As used in OAR 340 divisions 218 and 220 means Department of
Environmental Quality or in the case of Lane County, Lane Regional Air
Protection Agency.

(35) “Device” means any machine, equipment, raw material, product,
or byproduct at a source that produces or emits a regulated pollutant.

(36) “Direct PM2.5” has the meaning provided in the definition of
PM25.

(37) “Director” means the Director of the Department or the
Director’s designee.

(38) “Draft permit” means the version of an Oregon Title V Operating
Permit for which the Department or Lane Regional Air Protection Agency
offers public participation under OAR 340-218-0210 or the EPA and affect-
ed State review under 340-218-0230.

(39) “Effective date of the program” means the date that the EPA
approves the Oregon Title V Operating Permit program submitted by the
Department on a full or interim basis. In case of a partial approval, the
“effective date of the program” for each portion of the program is the date
of the EPA approval of that portion.

(40) “Emergency” means any situation arising from sudden and rea-
sonably unforeseeable events beyond the control of the owner or operator,
including acts of God, which situation requires immediate corrective action
to restore normal operation, and that causes the source to exceed a technol-
ogy-based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency. An emergency does
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not include noncompliance to the extent caused by improperly designed
equipment, lack of preventative maintenance, careless or improper opera-
tion, or operator error.

(41) “Emission” means a release into the atmosphere of any regulat-
ed pollutant or any air contaminant.

(42) “Emission Estimate Adjustment Factor” or “EEAF” means an
adjustment applied to an emission factor to account for the relative inaccu-
racy of the emission factor.

(43) “Emission Factor” means an estimate of the rate at which a pol-
lutant is released into the atmosphere, as the result of some activity, divid-
ed by the rate of that activity (e.g., production or process rate).

(44)(a) Except as provided in subsection (b) of this section, “Emission
Limitation” and “Emission Standard” mean a requirement established by a
State, local government, or the EPA which limits the quantity, rate, or con-
centration of emissions of air pollutants on a continuous basis, including
any requirements which limit the level of opacity, prescribe equipment, set
fuel specifications, or prescribe operation or maintenance procedures for a
source to assure continuous emission reduction.

(b) As used in OAR 340-212-0200 through 340-212-0280, “Emission
limitation or standard” means any applicable requirement that constitutes
an emission limitation, emission standard, standard of performance or
means of emission limitation as defined under the Act. An emission limita-
tion or standard may be expressed in terms of the pollutant, expressed either
as a specific quantity, rate or concentration of emissions (e.g., pounds of
SO2 per hour, pounds of SO2 per million British thermal units of fuel input,
kilograms of VOC per liter of applied coating solids, or parts per million by
volume of SO2) or as the relationship of uncontrolled to controlled emis-
sions (e.g., percentage capture and destruction efficiency of VOC or per-
centage reduction of SO2). An emission limitation or standard may also be
expressed either as a work practice, process or control device parameter, or
other form of specific design, equipment, operational, or operation and
maintenance requirement. For purposes of 340-212-0200 through 340-212-
0280, an emission limitation or standard does not include general operation
requirements that an owner or operator may be required to meet, such as
requirements to obtain a permit, to operate and maintain sources in accor-
dance with good air pollution control practices, to develop and maintain a
malfunction abatement plan, to keep records, submit reports, or conduct
monitoring.

(45) “Emission Reduction Credit Banking” means to presently
reserve, subject to requirements of OAR 340 division 268, Emission
Reduction Credits, emission reductions for use by the reserver or assignee
for future compliance with air pollution reduction requirements.

(46) “Emission Reporting Form” means a paper or electronic form
developed by the Department that must be completed by the permittee to
report calculated emissions, actual emissions, or permitted emissions for
interim emission fee assessment purposes.

(47) “Emissions unit” means any part or activity of a source that emits
or has the potential to emit any regulated air pollutant.

(a) A part of a source is any machine, equipment, raw material, prod-
uct, or byproduct that produces or emits regulated air pollutants. An activi-
ty is any process, operation, action, or reaction (e.g., chemical) at a station-
ary source that emits regulated air pollutants. Except as described in sub-
section (d) of this section, parts and activities may be grouped for purpos-
es of defining an emissions unit if the following conditions are met:

(A) The group used to define the emissions unit may not include dis-
crete parts or activities to which a distinct emissions standard applies or for
which different compliance demonstration requirements apply; and

(B) The emissions from the emissions unit are quantifiable.

(b) Emissions units may be defined on a pollutant by pollutant basis
where applicable.

(c) The term emissions unit is not meant to alter or affect the defini-
tion of the term “unit” under Title IV of the FCAA.

(d) Parts and activities cannot be grouped for determining emissions
increases from an emissions unit under OAR 340-224-0050 through 340-
224-0070, or 340 division 210, or for determining the applicability of any
New Source Performance Standard (NSPS).

(48) “EPA” or “Administrator” means the Administrator of the United
States Environmental Protection Agency or the Administrator’s designee.

(49) “Equivalent method” means any method of sampling and ana-
lyzing for an air pollutant that has been demonstrated to the Department’s
satisfaction to have a consistent and quantitatively known relationship to
the reference method, under specified conditions. An equivalent method
used to meet an applicable federal requirement for which a reference
method is specified must be approved by EPA unless EPA has delegated
authority for the approval to the Department.
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(50) “Event” means excess emissions that arise from the same condi-
tion and occur during a single calendar day or continue into subsequent cal-
endar days.

(51) “Exceedance” means a condition that is detected by monitoring
that provides data in terms of an emission limitation or standard and that
indicates that emissions (or opacity) are greater than the applicable emis-
sion limitation or standard(or less than the applicable standard in the case
of a percent reduction requirement) consistent with any averaging period
specified for averaging the results of the monitoring.

(52) “Excess emissions” means emissions in excess of a permit limit
or any applicable air quality rule.

(53) “Excursion” means a departure from an indicator range estab-
lished for monitoring under OAR 340-212-0200 through 340-212-0280 and
340-218-0050(3)(a), consistent with any averaging period specified for
averaging the results of the monitoring.

(54) “Federal Land Manager” means with respect to any lands in the
United States, the Secretary of the federal department with authority over
such lands.

(55) “Federal Major Source” means a source with potential to emit
any individual regulated pollutant, excluding hazardous air pollutants listed
in OAR 340 division 244, greater than or equal to 100 tons per year if in a
source category listed below, or 250 tons per year if not in a source catego-
ry listed. In addition, for greenhouse gases, a federal major source must also
have the potential to emit CO2e greater than or equal to 100,000 tons per
year. The fugitive emissions and insignificant activity emissions of a sta-
tionary source are considered in determining whether it is a federal major
source. Potential to emit calculations must include emission increases due
to a new or modified source and may include emission decreases.

(a) Fossil fuel-fired steam electric plants of more than 250 million
BTU/hour heat input;

(b) Coal cleaning plants with thermal dryers;

(c) Kraft pulp mills;

(d) Portland cement plants;

(e) Primary Zinc Smelters;

(f) Iron and Steel Mill Plants;

(g) Primary aluminum ore reduction plants;

(h) Primary copper smelters;

(i) Municipal Incinerators capable of charging more than 50 tons of
refuse per day;

(j) Hydrofluoric acid plants;

(k) Sulfuric acid plants;

(1) Nitric acid plants;

(m) Petroleum Refineries;

(n) Lime plants;

(o) Phosphate rock processing plants;

(p) Coke oven batteries;

(q) Sulfur recovery plants;

(r) Carbon black plants, furnace process;

(s) Primary lead smelters;

(t) Fuel conversion plants;

(u) Sintering plants;

(v) Secondary metal production plants;

(w) Chemical process plants;

(x) Fossil fuel fired boilers, or combinations thereof, totaling more
than 250 million BTU per hour heat input;

(y) Petroleum storage and transfer units with a total storage capacity
exceeding 300,000 barrels;

(z) Taconite ore processing plants;

(aa) Glass fiber processing plants;

(bb) Charcoal production plants.

(56) “Final permit” means the version of an Oregon Title V Operating
Permit issued by the Department or Lane Regional Air Protection Agency
that has completed all review procedures required by OAR 340-218-0120
through 340-218-0240.

(57) “Form” means a paper or electronic form developed by the
Department.

(58) “Fugitive Emissions”:

(a) Except as used in subsection (b) of this section, means emissions
of any air contaminant which escape to the atmosphere from any point or
area that is not identifiable as a stack, vent, duct, or equivalent opening.

(b) As used to define a major Oregon Title V Operating Permit pro-
gram source, means those emissions which could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent opening.

(59) “General permit’:
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(a) Except as provided in subsection (b) of this section, means an
Oregon Air Contaminant Discharge Permit established under OAR 340-
216-0060;

(b) As used in OAR 340 division 218 means an Oregon Title V
Operating Permit established under OAR 340-218-0090.

(60) “Generic PSEL” means the levels for the pollutants listed in
Table 5.

NOTE: Sources are eligible for a generic PSEL if expected emissions are less than
or equal to the levels listed in Table 5. Baseline emission rate and netting basis do not
apply to pollutants at sources using generic PSELs.

(61)(a) “Greenhouse Gases” or “GHGs” means the aggregate group
of six greenhouse gases: carbon dioxide, nitrous oxide, methane, hydroflu-
orocarbons, perfluorocarbons, and sulfur hexafluoride. Each gas is also
individually a greenhouse gas.

(b) The definition of greenhouse gases in subsection (a) of this section
does not include, for purposes of division 216, 218, and 224, carbon diox-
ide emissions from the combustion or decomposition of biomass except to
the extent required by federal law.

(62) “Growth Allowance” means an allocation of some part of an air-
shed’s capacity to accommodate future proposed major sources and major
modifications of sources.

(63) “Immediately” means as soon as possible but in no case more
than one hour after a source knew or should have known of an excess emis-
sion period.

(64) “Inherent process equipment” means equipment that is necessary
for the proper or safe functioning of the process, or material recovery
equipment that the owner or operator documents is installed and operated
primarily for purposes other than compliance with air pollution regulations.
Equipment that must be operated at an efficiency higher than that achieved
during normal process operations in order to comply with the applicable
emission limitation or standard is not inherent process equipment. For the
purposes of OAR 340-212-0200 through 340-212-0280, inherent process
equipment is not considered a control device.

(65) “Insignificant Activity” means an activity or emission that the
Department has designated as categorically insignificant, or that meets the
criteria of aggregate insignificant emissions.

(66) “Insignificant Change” means an off-permit change defined
under OAR 340-218-0140(2)(a) to either a significant or an insignificant
activity which:

(a) Does not result in a re-designation from an insignificant to a sig-
nificant activity;

(b) Does not invoke an applicable requirement not included in the per-
mit; and

(c) Does not result in emission of regulated air pollutants not regulat-
ed by the source’s permit.

(67) “Late Payment” means a fee payment which is postmarked after
the due date.

(68) “Lowest Achievable Emission Rate” or “LAER” means that rate
of emissions which reflects: the most stringent emission limitation which is
contained in the implementation plan of any state for such class or catego-
ry of source, unless the owner or operator of the proposed source demon-
strates that such limitations are not achievable; or the most stringent emis-
sion limitation which is achieved in practice by such class or category of
source, whichever is more stringent. The application of this term cannot
permit a proposed new or modified source to emit any air contaminant in
excess of the amount allowable under applicable New Source Performance
Standards (NSPS) or standards for hazardous air pollutants.

(69) “Maintenance Area” means a geographical area of the State that
was designated as a nonattainment area, redesignated as an attainment area
by EPA, and redesignated as a maintenance area by the Environmental
Quality Commission in OAR 340, division 204.

(70) “Maintenance Pollutant” means a pollutant for which a mainte-
nance area was formerly designated a nonattainment area.

(71) “Major Modification” means any physical change or change in
the method of operation of a source that results in satisfying the require-
ments of both subsections (a) and (b) of this section, or of subsection (c) of
this section for any regulated air pollutant. Major modifications for ozone
precursors or PM2.5 precursors also constitute major modifications for
ozone and PM2.5, respectively.

(a) Except as provided in subsection (d) of this section, a PSEL that
exceeds the netting basis by an amount that is equal to or greater than the
significant emission rate.

(b) The accumulation of emission increases due to physical changes
and changes in the method of operation as determined in accordance with
paragraphs (A) and (B) of this subsection is equal to or greater than the sig-
nificant emission rate.
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(A) Calculations of emission increases in subsection (b) of this sec-
tion must account for all accumulated increases in actual emissions due to
physical changes and changes in the method of operation occurring at the
source since the applicable baseline period, or since the time of the last con-
struction approval issued for the source pursuant to the New Source Review
Regulations in OAR 340 division 224 for that pollutant, whichever time is
more recent. These include fugitive emissions and emissions from insignif-
icant activities.

(B) Emission increases due solely to increased use of equipment or
facilities that existed or were permitted or approved to construct in accor-
dance with OAR 340 division 210 during the applicable baseline period are
not included, except if the increased use is to support a physical change or
change in the method of operation.

(c) Any change at a source, including production increases, that
would result in a Plant Site Emission Limit increase of 1 ton or more for
any regulated pollutant for which the source is a major source in nonattain-
ment or maintenance areas or a federal major source in attainment or
unclassified areas, if the source obtained permits to construct and operate
after the applicable baseline period but has not undergone New Source
Review.

(A) Subsection (c) of this section does not apply to PM2.5 and green-
house gases.

(B) Changes to the PSEL solely due to the availability of better emis-
sions information are exempt from being considered an increase.

(d) If a portion of the netting basis or PSEL (or both) was set based
on PTE because the source had not begun normal operations but was per-
mitted or approved to construct and operate, that portion of the netting basis
or PSEL (or both) must be excluded from the tests in subsections (a) and
(b) of this section until the netting basis is reset as specified in the defini-
tions of baseline emission rate and netting basis.

(e) The following are not considered major modifications:

(A) Except as provided in subsection (c) of this section, proposed
increases in hours of operation or production rates that would cause emis-
sion increases above the levels allowed in a permit and would not involve a
physical change or change in method of operation in the source;

(B) Routine maintenance, repair, and replacement of components;

(C) Temporary equipment installed for maintenance of the permanent
equipment if the temporary equipment is in place for less than six months
and operated within the permanent equipment’s existing PSEL;

(D) Use of alternate fuel or raw materials, that were available and the
source was capable of accommodating in the baseline period.

(72) “Major Source”:

(a) Except as provided in subsection (b) of this section, means a
source that emits, or has the potential to emit, any regulated air pollutant at
a Significant Emission Rate. The fugitive emissions and insignificant activ-
ity emissions of a stationary source are considered in determining whether
it is a major source. Potential to emit calculations must include emission
increases due to a new or modified source and may include emission
decreases.

(b) As used in OAR 340 division 210, Stationary Source Notification
Requirements, OAR 340 division 218, rules applicable to sources required
to have Oregon Title V Operating Permits, OAR 340 division 220, Oregon
Title V Operating Permit Fees, and 340-216-0066 Standard ACDPs, means
any stationary source (or any group of stationary sources that are located on
one or more contiguous or adjacent properties and are under common con-
trol of the same person (or persons under common control)) belonging to a
single major industrial grouping or supporting the major industrial group
and that is described in paragraphs (A), (B), (C) or (D) of this subsection.
For the purposes of this subsection, a stationary source or group of station-
ary sources is considered part of a single industrial grouping if all of the
pollutant emitting activities at such source or group of sources on contigu-
ous or adjacent properties belong to the same Major Group (i.e., all have the
same two-digit code) as described in the Standard Industrial Classification
Manual (U.S. Office of Management and Budget, 1987) or support the
major industrial group.

(A) A major source of hazardous air pollutants, which means:

(i) For pollutants other than radionuclides, any stationary source or
group of stationary sources located within a contiguous area and under
common control that emits or has the potential to emit, in the aggregate, 10
tons per year (tpy) or more of any hazardous air pollutants that has been
listed pursuant to OAR 340-244-0040; 25 tpy or more of any combination
of such hazardous air pollutants, or such lesser quantity as the
Administrator may establish by rule. Emissions from any oil or gas explo-
ration or production well, along with its associated equipment, and emis-
sions from any pipeline compressor or pump station will not be aggregated
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with emissions from other similar units, whether or not such units are in a
contiguous area or under common control, to determine whether such units
or stations are major sources; or

(ii) For radionuclides, “major source” will have the meaning specified
by the Administrator by rule.

(B) A major stationary source of air pollutants, as defined in section
302 of the Act, that directly emits or has the potential to emit 100 tpy or
more of any regulated air pollutant, except greenhouse gases, including any
major source of fugitive emissions of any such pollutant. The fugitive emis-
sions of a stationary source are not considered in determining whether it is
a major stationary source for the purposes of section 302(j) of the Act,
unless the source belongs to one of the following categories of stationary
source:

(i) Coal cleaning plants (with thermal dryers);

(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging more than 50 tons of
refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants(furnace process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling more than
250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total storage capac-
ity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than 250 million
British thermal units per hour heat input; or

(xxvii) Any other stationary source category, that as of August 7, 1980
is being regulated under section 111 or 112 of the Act.

(C) Beginning July 1, 2011, a major stationary source of air pollu-
tants, as defined by Section 302 of the Act, that directly emits or has the
potential to emit 100 tpy or more of greenhouse gases and directly emits or
has the potential to emit 100,000 tpy or more CO2e, including fugitive
emissions.

(D) A major stationary source as defined in part D of Title I of the Act,
including:

(i) For ozone nonattainment areas, sources with the potential to emit
100 tpy or more of VOCs or oxides of nitrogen in areas classified as “mar-
ginal” or “moderate,” 50 tpy or more in areas classified as “serious,” 25 tpy
or more in areas classified as “severe,” and 10 tpy or more in areas classi-
fied as “extreme”; except that the references in this paragraph of this sub-
section to 100, 50, 25, and 10 tpy of nitrogen oxides do not apply with
respect to any source for which the Administrator has made a finding, under
section 182(f)(1) or (2) of the Act, that requirements under section 182(f)
of the Act do not apply;

(ii) For ozone transport regions established pursuant to section 184 of
the Act, sources with the potential to emit 50 tpy or more of VOCs;

(iii) For carbon monoxide nonattainment areas:

() That are classified as “serious”; and

(II) In which stationary sources contribute significantly to carbon
monoxide levels as determined under rules issued by the Administrator,
sources with the potential to emit 50 tpy or more of carbon monoxide.

(iv) For particulate matter(PM10) nonattainment areas classified as
“serious,” sources with the potential to emit 70 tpy or more of PM10.

(73) “Material Balance” means a procedure for determining emis-
sions based on the difference in the amount of material added to a process
and the amount consumed and/or recovered from a process.

(74) “Modification,” except as used in the term “major modification,”
means any physical change to, or change in the method of operation of, a
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stationary source that results in an increase in the stationary source’s poten-
tial to emit any regulated air pollutant on an hourly basis. Modifications do
not include the following:

(a) Increases in hours of operation or production rates that do not
involve a physical change or change in the method of operation;

(b) Changes in the method of operation due to using an alternative
fuel or raw material that the stationary source was physically capable of
accommodating during the baseline period; and

(c) Routine maintenance, repair and like-for-like replacement of com-
ponents unless they increase the expected life of the stationary source by
using component upgrades that would not otherwise be necessary for the
stationary source to function.

(75) “Monitoring” means any form of collecting data on a routine
basis to determine or otherwise assess compliance with emission limita-
tions or standards. Monitoring may include record keeping if the records
are used to determine or assess compliance with an emission limitation or
standard (such as records of raw material content and usage, or records doc-
umenting compliance with work practice requirements). Monitoring may
include conducting compliance method tests, such as the procedures in
appendix A to 40 CFR part 60, on a routine periodic basis. Requirements to
conduct such tests on a one-time basis, or at such times as a regulatory
authority may require on a non-regular basis, are not considered monitor-
ing requirements for purposes of this definition. Monitoring may include
one or more than one of the following data collection techniques as appro-
priate for a particular circumstance:

(a) Continuous emission or opacity monitoring systems.

(b) Continuous process, capture system, control device or other rele-
vant parameter monitoring systems or procedures, including a predictive
emission monitoring system.

(c) Emission estimation and calculation procedures (e.g., mass bal-
ance or stoichiometric calculations).

(d) Maintaining and analyzing records of fuel or raw materials usage.

(e) Recording results of a program or protocol to conduct specific
operation and maintenance procedures.

(f) Verifying emissions, process parameters, capture system parame-
ters, or control device parameters using portable or in situ measurement
devices.

(g) Visible emission observations and recording.

(h) Any other form of measuring, recording, or verifying on a routine
basis emissions, process parameters, capture system parameters, control
device parameters or other factors relevant to assessing compliance with
emission limitations or standards.

(76) “Netting Basis” means the baseline emission rate MINUS any
emission reductions required by rule, orders, or permit conditions required
by the SIP or used to avoid SIP requirements, MINUS any unassigned
emissions that are reduced from allowable under OAR 340-222-0045,
MINUS any emission reduction credits transferred off site, PLUS any emis-
sion increases approved through the New Source Review regulations in
OAR 340 division 224 MINUS any emissions reductions required by sub-
section (g) of this section.

(a) A netting basis will only be established for regulated pollutants
subject to OAR 340 division 224 as specified in the definition of regulated
pollutant.

(b) The initial PM2.5 netting basis and PSEL for a source that was
permitted prior to May 1, 2011 will be established with the first permitting
action issued after July 1, 2011, provided the permitting action involved a
public notice period that began after July 1, 2011.

(A) The initial netting basis is the PM2.5 fraction of the PM10 netting
basis in effect on May 1,2011. DEQ may increase the initial PM2.5 netting
basis by up to 5 tons if necessary to avoid exceedance of the PM2.5 signif-
icant emission rate as of May 1, 2011.

(B) Notwithstanding OAR 340-222-0041(2), the initial source specif-
ic PSEL for a source with PTE greater than or equal to the SER will be set
equal to the PM2.5 fraction of the PM10 PSEL.

(c) The initial greenhouse gas netting basis and PSEL for a source will
be established with the first permitting action issued after July 1,2011, pro-
vided the permitting action involved a public notice period that began after
July 1,2011.

(d) Netting basis is zero for:

(A) Any regulated pollutant emitted from a source that first obtained
permits to construct and operate after the applicable baseline period for that
regulated pollutant, and has not undergone New Source Review for that
pollutant;

(B) Any pollutant that has a generic PSEL in a permit;

(C) Any source permitted as portable; or
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(D) Any source with a netting basis calculation resulting in a negative
number.

(e) If a source relocates to an adjacent site, and the time between oper-
ation at the old and new sites is less than six months, the source may retain
the netting basis from the old site.

(f) Emission reductions required by rule, order, or permit condition
affect the netting basis if the source currently has devices or emissions units
that are subject to the rules, order, or permit condition. The baseline emis-
sion rate is not affected. The netting basis reduction will be effective on the
effective date of the rule, order, or permit condition requiring the reduction.
The PSEL reduction will be effective on the compliance date of the rule,
order, or permit condition.

(g) For permits issued after May 1, 2011 under New Source Review
regulations in OAR 340 division 224, and where the netting basis initially
equaled the potential to emit for a new or modified source, the netting basis
will be reduced in accordance with the definition of actual emissions.
Notwithstanding OAR 340-222-0041(2), this adjustment does not require a
reduction in the PSEL.

(h) Emission reductions required by rule do not include emissions
reductions achieved under OAR 340-226-0110 and 0120.

(i) Netting basis for a pollutant with a revised definition will be
adjusted if the source is emitting the pollutant at the time of redefining and
the pollutant is included in the permit’s netting basis.

(j) Where EPA requires an attainment demonstration based on disper-
sion modeling, the netting basis will be established at no more than the level
used in the dispersion modeling to demonstrate attainment with the ambi-
ent air quality standard (i.e., the attainment demonstration is an emission
reduction required by rule).

(77) “Nitrogen Oxides” or “NOx” means all oxides of nitrogen except
nitrous oxide.

(78) “Nonattainment Area” means a geographical area of the State, as
designated by the Environmental Quality Commission or the EPA, that
exceeds any state or federal primary or secondary ambient air quality stan-
dard.

(79) “Nonattainment Pollutant” means a pollutant for which an area
is designated a nonattainment area.

(80) “Normal Source Operation” means operations which do not
include such conditions as forced fuel substitution, equipment malfunction,
or highly abnormal market conditions.

(81) “Offset” means an equivalent or greater emission reduction that
is required before allowing an emission increase from a proposed major
source or major modification of an existing source.

(82) “Opacity” means the degree to which an emission reduces trans-
mission of light and obscures the view of an object in the background as
measured in accordance with OAR 340-212-0120 and 212-0140. Unless
otherwise specified by rule, opacity shall be measured in accordance with
EPA Method 9 or a continuous opacity monitoring system (COMS)
installed and operated in accordance with the Department’s Continuous
Monitoring Manual. For all standards, the minimum observation period
shall be six minutes, though longer periods may be required by a specific
rule or permit condition. Aggregate times (e.g. 3 minutes in any one hour)
consist of the total duration of all readings during the observation period
that equal or exceed the opacity percentage in the standard, whether or not
the readings are consecutive.

(83) “Oregon Title V Operating Permit” means any permit covering
an Oregon Title V Operating Permit source that is issued, renewed, amend-
ed, or revised pursuant to division 218.

(84) “Oregon Title V Operating Permit program” means a program
approved by the Administrator under 40 CFR Part 70.

(85) “Oregon Title V Operating Permit program source” means any
source subject to the permitting requirements, OAR 340 division 218.

(86) “Ozone Precursor” means nitrogen oxides and volatile organic
compounds as measured by an applicable reference method in accordance
with the Department’s Source Sampling Manual(January, 1992) or as meas-
ured by an EPA reference method in 40 CFR Part 60, appendix A or as
measured by a material balance calculation for VOC as appropriate.

(87) “Ozone Season” means the contiguous 3 month period during
which ozone exceedances typically occur (i.e., June, July, and August).

(88) “Particulate Matter” means all finely divided solid or liquid
material, other than uncombined water, emitted to the ambient air. When
used in emission standards, particulate matter is defined by the method
specified within the standard or by an applicable reference method in accor-
dance with OAR 340-212-0120 and 340-212-0140. Unless otherwise spec-
ified, sources with exhaust gases at or near ambient conditions may be test-
ed with DEQ Method 5 or DEQ Method 8, as approved by the Department.
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Direct heat transfer sources shall be tested with DEQ Method 7; indirect
heat transfer combustion sources and all other non-fugitive emissions
sources not listed above shall be tested with DEQ Method 5.

(89) “Permit” means an Air Contaminant Discharge Permit or an
Oregon Title V Operating Permit.

(90) “Permit modification” means a permit revision that meets the
applicable requirements of OAR 340 division 216, 340 division 224, or
340-218-0160 through 340-218-0180.

(91) “Permit revision” means any permit modification or administra-
tive permit amendment.

(92) “Permitted Emissions” as used in OAR division 220 means each
regulated pollutant portion of the PSEL, as identified in an ACDP, Oregon
Title V Operating Permit, review report, or by the Department pursuant to
OAR 340-220-0090.

(93) “Permittee” means the owner or operator of the facility, author-
ized by the ACDP or the Oregon Title V Operating Permit to operate the
source.

(94) “Person” means individuals, corporations, associations, firms,
partnerships, joint stock companies, public and municipal corporations,
political subdivisions, the State of Oregon and any agencies thereof, and the
federal government and any agencies thereof.

(95) “Plant Site Emission Limit” or “PSEL” means the total mass
emissions per unit time of an individual air pollutant specified in a permit
for a source. The PSEL for a major source may consist of more than one
permitted emission.

(96) “PM10”:

(a) When used in the context of emissions, means finely divided solid
or liquid material, including condensable particulate, other than uncom-
bined water, with an aerodynamic diameter less than or equal to a nominal
10 micrometers, emitted to the ambient air as measured by an applicable
reference method in accordance with the Department’s Source Sampling
Manual(January, 1992);

(b) When used in the context of ambient concentration, means air-
borne finely divided solid or liquid material with an aerodynamic diameter
less than or equal to a nominal 10 micrometers as measured in accordance
with 40 CFR Part 50, Appendix J.

(97) “PM2.5™:

(a) When used in the context of direct PM2.5 emissions, means fine-
ly divided solid or liquid material, including condensable particulate, other
than uncombined water, with an aerodynamic diameter less than or equal to
a nominal 2.5 micrometers, emitted to the ambient air as measured by EPA
reference methods 201A and 202 in 40 CFR Part 51, appendix M.

(b) When used in the context of PM2.5 precursor emissions, means
sulfur dioxide (SO2) and nitrogen oxides (NOx) emitted to the ambient air
as measured by EPA reference methods in 40 CFR Part 60, appendix A.

(c) When used in the context of ambient concentration, means parti-
cles with an aerodynamic diameter less than or equal to a nominal 2.5
micrometers as measured by a reference method based on 40 CFR Part 50,
Appendix L, or an equivalent method designated in accordance with 40
CFR Part 53.

(98) “PM2.5 fraction” means the fraction of PM2.5 to PM 10 for each
emissions unit that is included in the netting basis and PSEL.

(99) “Pollutant-specific emissions unit” means an emissions unit con-
sidered separately with respect to each regulated air pollutant.

(100) “Potential to emit” or “PTE” means the lesser of:

(a) The capacity of a stationary source; or

(b) The maximum allowable emissions taking into consideration any
physical or operational limitation, including air pollution control equipment
and restrictions on hours of operation or on the type or amount of material
combusted, stored, or processed, if the limitation is enforceable by the
Administrator.

(c) This definition does not alter or affect the use of this term for any
other purposes under the Act or the term “capacity factor” as used in Title
IV of the Act and the regulations promulgated thereunder. Secondary emis-
sions are not considered in determining the potential to emit.

(101) “Predictive emission monitoring system (PEMS)” means a sys-
tem that uses process and other parameters as inputs to a computer program
or other data reduction system to produce values in terms of the applicable
emission limitation or standard.

(102) “Process Upset” means a failure or malfunction of a production
process or system to operate in a normal and usual manner.

(103) “Proposed permit” means the version of an Oregon Title V
Operating Permit that the Department or a Regional Agency proposes to
issue and forwards to the Administrator for review in compliance with OAR
340-218-0230.
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(104) “Reference method” means any method of sampling and ana-
lyzing for an air pollutant as specified in 40 CFR Part 52, 60, 61 or 63.

(105) “Regional Agency” means Lane Regional Air Protection
Agency.

(106) “Regulated air pollutant” or “Regulated Pollutant™:

(a) Except as provided in subsections (b) and(c) of this section,
means:

(A) Nitrogen oxides or any VOCs;

(B) Any pollutant for which a national ambient air quality standard
has been promulgated, including any precursors to such pollutants;

(C) Any pollutant that is subject to any standard promulgated under
section 111 of the Act;

(D) Any Class I or II substance subject to a standard promulgated
under or established by Title VI of the Act;

(E) Any pollutant listed under OAR 340-244-0040 or 340-244-0230;
and

(F) Greenhouse Gases.

(b) As used in OAR 340 division 220, regulated pollutant means par-
ticulates, volatile organic compounds, oxides of nitrogen and sulfur diox-
ide.

(c) As used in OAR 340 division 224, regulated pollutant does not
include any pollutant listed in divisions 244 and 246, unless the pollutant is
listed in OAR 340 division 200 Table 2 (significant emission rates).

(107) “Renewal” means the process by which a permit is reissued at
the end of its term.

(108) “Responsible official” means one of the following:

(a) For a corporation: a president, secretary, treasurer, or vice-presi-
dent of the corporation in charge of a principal business function, or any
other person who performs similar policy or decision-making functions for
the corporation, or a duly authorized representative of such person if the
representative is responsible for the overall operation of one or more man-
ufacturing, production, or operating facilities applying for or subject to a
permit and either:

(A) The facilities employ more than 250 persons or have gross annu-
al sales or expenditures exceeding $25 million (in second quarter 1980 dol-
lars); or

(B) The delegation of authority to such representative is approved in
advance by the Department or Lane Regional Air Protection Agency.

(b) For a partnership or sole proprietorship: a general partner or the
proprietor, respectively;

(c) For a municipality, State, Federal, or other public agency: either a
principal executive officer or ranking elected official. For the purposes of
this division, a principal executive officer of a Federal agency includes the
chief executive officer having responsibility for the overall operations of a
principal geographic unit of the agency(e.g., a Regional Administrator of
the EPA); or

(d) For affected sources:

(A) The designated representative in so far as actions, standards,
requirements, or prohibitions under Title IV of the Act or the regulations
promulgated there under are concerned; and

(B) The designated representative for any other purposes under the
Oregon Title V Operating Permit program.

(109) “Secondary Emissions” means emissions that are a result of the
construction and/or operation of a source or modification, but that do not
come from the source itself. Secondary emissions must be specific, well
defined, quantifiable, and impact the same general area as the source asso-
ciated with the secondary emissions. Secondary emissions may include, but
are not limited to:

(a) Emissions from ships and trains coming to or from a facility;

(b) Emissions from off-site support facilities that would be construct-
ed or would otherwise increase emissions as a result of the construction or
modification of a source.

(110) “Section 111” means section 111 of the FCAA which includes
Standards of Performance for New Stationary Sources (NSPS).

(111) “Section 111(d)” means subsection 111(d) of the FCAA which
requires states to submit to the EPA plans that establish standards of per-
formance for existing sources and provides for implementing and enforcing
such standards.

(112) “Section 112” means section 112 of the FCAA which contains
regulations for Hazardous Air Pollutants (HAP).

(113) “Section 112(b)” means subsection 112(b) of the FCAA which
includes the list of hazardous air pollutants to be regulated.

(114) “Section 112(d)” means subsection 112(d) of the FCAA which
directs the EPA to establish emission standards for sources of hazardous air

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

pollutants. This section also defines the criteria to be used by the EPA when
establishing the emission standards.

(115) “Section 112(e)” means subsection 112(e) of the FCAA which
directs the EPA to establish and promulgate emissions standards for cate-
gories and subcategories of sources that emit hazardous air pollutants.

(116) “Section 112(r)(7)” means subsection 112(r)(7) of the FCAA
which requires the EPA to promulgate regulations for the prevention of
accidental releases and requires owners or operators to prepare risk man-
agement plans.

(117) “Section 114(a)(3)” means subsection 114(a)(3) of the FCAA
which requires enhanced monitoring and submission of compliance certifi-
cations for major sources.

(118) “Section 129” means section 129 of the FCAA which requires
the EPA to establish emission standards and other requirements for solid
waste incineration units.

(119) “Section 129(e)” means subsection 129(e) of the FCAA which
requires solid waste incineration units to obtain Oregon Title V Operating
Permits.

(120) “Section 182(f)” means subsection 182(f) of the FCAA which
requires states to include plan provisions in the State Implementation Plan
for NOx in ozone nonattainment areas.

(121) “Section 182(f)(1)” means subsection 182(f)(1) of the FCAA
which requires states to apply those plan provisions developed for major
VOC sources and major NOx sources in ozone nonattainment areas.

(122) “Section 183(e)” means subsection 183(e) of the FCAA which
requires the EPA to study and develop regulations for the control of certain
VOC sources under federal ozone measures.

(123) “Section 183(f)” means subsection 182(f) of the FCAA which
requires the EPA to develop regulations pertaining to tank vessels under
federal ozone measures.

(124) “Section 184” means section 184 of the FCAA which contains
regulations for the control of interstate ozone air pollution.

(125) “Section 302” means section 302 of the FCAA which contains
definitions for general and administrative purposes in the Act.

(126) “Section 302(j)” means subsection 302(j) of the FCAA which
contains definitions of “major stationary source” and “major emitting facil-
ity.”

(127) “Section 328” means section 328 of the FCAA which contains
regulations for air pollution from outer continental shelf activities.

(128) “Section 408(a)” means subsection 408(a) of the FCAA which
contains regulations for the Title IV permit program.

(129) “Section 502(b)(10) change” means a change which contra-
venes an express permit term but is not a change that:

(a) Would violate applicable requirements;

(b) Would contravene federally enforceable permit terms and condi-
tions that are monitoring, recordkeeping, reporting, or compliance certifi-
cation requirements; or

(c) Is a Title I modification.

(130) “Section 504(b)” means subsection 504(b) of the FCAA which
states that the EPA can prescribe by rule procedures and methods for deter-
mining compliance and for monitoring.

(131) “Section 504(e)” means subsection 504(e) of the FCAA which
contains regulations for permit requirements for temporary sources.

(132) “Significant Air Quality Impact” means an additional ambient
air quality concentration equal to or greater than in the concentrations list-
ed in Table 1. The threshold concentrations listed in Table 1 are used for
comparison against the ambient air quality standard and do not apply for
protecting PSD Class I increments or air quality related values (including
visibility). For sources of VOC or NOx, a major source or major modifica-
tion has a significant impact if it is located within the Ozone Precursor
Distance defined in OAR 340-225-0020.

(133) “Significant Emission Rate” or “SER,” except as provided in
subsections (a) through(c) of this section, means an emission rate equal to
or greater than the rates specified in Table 2.

(a) For the Medford-Ashland Air Quality Maintenance Area, the
Significant Emission Rate for PM10 is defined in Table 3.

(b) For regulated air pollutants not listed in Table 2 or 3, the signifi-
cant emission rate is zero unless the Department determines the rate that
constitutes a significant emission rate.

(c) Any new source or modification with an emissions increase less
than the rates specified in Table 2 or 3 associated with a new source or mod-
ification which would construct within 10 kilometers of a Class I area, and
would have an impact on such area equal to or greater than 1 ug/m3 (24
hour average) is emitting at a significant emission rate. This provision does
not apply to greenhouse gas emissions.
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(134) “Significant Impairment” occurs when the Department deter-
mines that visibility impairment interferes with the management, protec-
tion, preservation, or enjoyment of the visual experience within a Class I
area. The Department will make this determination on a case-by-case basis
after considering the recommendations of the Federal Land Manager and
the geographic extent, intensity, duration, frequency, and time of visibility
impairment. These factors will be considered along with visitor use of the
Class I areas, and the frequency and occurrence of natural conditions that
reduce visibility.

(135) “Small scale local energy project” means:

(a) A system, mechanism or series of mechanisms located primarily
in Oregon that directly or indirectly uses or enables the use of, by the owner
or operator, renewable resources including, but not limited to, solar, wind,
geothermal, biomass, waste heat or water resources to produce energy,
including heat, electricity and substitute fuels, to meet a local community
or regional energy need in this state;

(b) A system, mechanism or series of mechanisms located primarily
in Oregon or providing substantial benefits to Oregon that directly or indi-
rectly conserves energy or enables the conservation of energy by the owner
or operator, including energy used in transportation;

(c) A recycling project;

(d) An alternative fuel project;

(e) An improvement that increases the production or efficiency, or
extends the operating life, of a system, mechanism, series of mechanisms
or project otherwise described in this section of this rule, including but not
limited to restarting a dormant project;

(f) A system, mechanism or series of mechanisms installed in a facil-
ity or portions of a facility that directly or indirectly reduces the amount of
energy needed for the construction and operation of the facility and that
meets the sustainable building practices standard established by the State
Department of Energy by rule; or

(g) A project described in subsections (a) to (f) of this section,
whether or not the existing project was originally financed under ORS 470,
together with any refinancing necessary to remove prior liens or encum-
brances against the existing project.

(h) A project described in subsections (a) to (g) of this section that
conserves energy or produces energy by generation or by processing or col-
lection of a renewable resource.

(136) “Source” means any building, structure, facility, installation or
combination thereof that emits or is capable of emitting air contaminants to
the atmosphere, is located on one or more contiguous or adjacent properties
and is owned or operated by the same person or by persons under common
control. The term includes all pollutant emitting activities that belong to a
single major industrial group (i.e., that have the same two-digit code) as
described in the Standard Industrial Classification Manual, (U.S. Office of
Management and Budget, 1987) or that support the major industrial group.

(137) “Source category”:

(a) Except as provided in subsection(b) of this section, means all the
pollutant emitting activities that belong to the same industrial grouping(i.e.,
that have the same two-digit code) as described in the Standard Industrial
Classification Manual, (U.S. Office of Management and Budget, 1987).

(b) As used in OAR 340 division 220, Oregon Title V Operating
Permit Fees, means a group of major sources that the Department deter-
mines are using similar raw materials and have equivalent process controls
and pollution control equipment.

(138) “Source Test” means the average of at least three test runs con-
ducted in accordance with the Department’s Source Sampling Manual.

(139) “Startup” and “shutdown” means that time during which an air
contaminant source or emission-control equipment is brought into normal
operation or normal operation is terminated, respectively.

(140) “State Implementation Plan” or “SIP” means the State of
Oregon Clean Air Act Implementation Plan as adopted by the Commission
under OAR 340-200-0040 and approved by EPA.

(141) “Stationary source” means any building, structure, facility, or
installation at a source that emits or may emit any regulated air pollutant.

(142) “Substantial Underpayment” means the lesser of ten percent
(10%) of the total interim emission fee for the major source or five hundred
dollars.

(143) “Synthetic minor source” means a source that would be classi-
fied as a major source under OAR 340-200-0020, but for limits on its poten-
tial to emit air pollutants contained in a permit issued by the Department
under OAR 340 division 216 or 218.

(144) “Title I modification” means one of the following modifications
pursuant to Title I of the FCAA:
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(a) A major modification subject to OAR 340-224-0050,
Requirements for Sources in Nonattainment Areas;

(b) A major modification subject to OAR 340-224-0060,
Requirements for Sources in Maintenance Areas;

(c) A major modification subject to OAR 340-224-0070, Prevention
of Significant Deterioration Requirements for Sources in Attainment or
Unclassified Areas;

(d) A modification that is subject to a New Source Performance
Standard under Section 111 of the FCAA; or

(e) A modification under Section 112 of the FCAA.

(145) “Total Reduced Sulfur” or “TRS” means the sum of the sulfur
compounds hydrogen sulfide, methyl mercaptan, dimethyl sulfide,
dimethyl disulfide, and any other organic sulfides present expressed as
hydrogen sulfide(H2S).

(146) “Typically Achievable Control Technology” or “TACT” means
the emission limit established on a case-by-case basis for a criteria pollu-
tant from a particular emissions unit in accordance with OAR 340-226-
0130. For existing sources, the emission limit established will be typical of
the emission level achieved by emissions units similar in type and size. For
new and modified sources, the emission limit established will be typical of
the emission level achieved by well controlled new or modified emissions
units similar in type and size that were recently installed. TACT determina-
tions will be based on information known to the Department while consid-
ering pollution prevention, impacts on other environmental media, energy
impacts, capital and operating costs, cost effectiveness, and the age and
remaining economic life of existing emission control equipment. The
Department may consider emission control technologies typically applied
to other types of emissions units where such technologies could be readily
applied to the emissions unit. If an emission limitation is not feasible, a
design, equipment, work practice, operational standard, or combination
thereof, may be required.

(147) “Unassigned Emissions” means the amount of emissions that
are in excess of the PSEL but less than the Netting Basis.

(148)”Unavoidable” or “could not be avoided” means events that are
not caused entirely or in part by poor or inadequate design, operation, main-
tenance, or any other preventable condition in either process or control
equipment.

(149) “Upset” or “Breakdown” means any failure or malfunction of
any pollution control equipment or operating equipment that may cause
excess emissions.

(150) “Visibility Impairment” means any humanly perceptible
change in visual range, contrast or coloration from that which existed under
natural conditions. Natural conditions include fog, clouds, windblown dust,
rain, sand, naturally ignited wildfires, and natural aerosols.

(151) “Volatile Organic Compounds” or “VOC” means any com-
pound of carbon, excluding carbon monoxide, carbon dioxide, carbonic
acid, metallic carbides or carbonates, and ammonium carbonate, that par-
ticipates in atmospheric photochemical reactions.

(a) This includes any such organic compound except the following,
which have been determined to have negligible photochemical reactivity in
the formation of tropospheric ozone: methane; ethane; methylene chlo-
ride(dichloromethane); dimethyl carbonate, propylene carbonate, 1,1,1-
trichloroethane(methyl chloroform); 1,1,2-trichloro-1,2,2-trifluo-
roethane(CFC-113); trichlorofluoromethane(CFC-11); dichlorodifluo-
romethane(CFC-12); chlorodifluoromethane(HCFC-22); trifluo-
romethane(HFC-23); 1,2-dichloro-1,1,2 2-tetrafluoroethane (CFC-114);
chloropentafluoroethane(CFC-115); 1,1,1-trifluoro 2,2-
dichloroethane(HCFC-123); 1,1,1,2-tetrafluoroethane(HFC-134a); 1,1-
dichloro 1-fluoroethane(HCFC-141b); 1-chloro 1,1-difluoroethane(HCFC-
142b); 2-chloro-1,1,1,2-tetrafluoroethane(HCFC-124); pentafluo-
roethane(HFC-125); 1,1,2,2-tetrafluoroethane(HFC-134); 1,1,1-trifluo-
roethane(HFC-143a); 1,1-difluoroethane (HFC-152a); parachlorobenzotri-
fluoride(PCBTF); cyclic, branched, or linear completely methylated silox-
anes; acetone; perchloroethylene(tetrachloroethylene); 3,3-dichloro-
1,1,1,2,2-pentafluoropropane(HCFC-225ca); 1,3-dichloro-1,1,2,2,3-penta-
fluoropropane (HCFC-225¢b); 1,1,1,2,3,4,4,5,5,5-decafluoropentane HFC
43-10mee); difluoromethane(HFC-32); ethylfluoride(HFC-161);
1,1,1,3,3,3-hexafluoropropane(HFC-236fa); 1,1,2,2 3-pentafluoro-
propane(HFC-245ca); 1,1,2,3 3-pentafluoropropane(HFC-245¢a);
1,1,1,2,3-pentafluoropropane(HFC-245¢eb); 1,1,1,3,3-pentafluoro-
propane(HFC-245¢fa); 1,1,1,2,3,3-hexafluoropropane(HFC-236ea);
1,1,1,3,3-pentafluorobutane(HFC-365mfc); chlorofluoromethane (HCFC-
31); 1 chloro-1-fluoroethane(HCFC-151a); 1,2-dichloro-1,1,2-trifluo-
roethane(HCFC-123a); 1,1,1,2,2,3,3 4 4-nonafluoro-4-methoxy-
butane(C4F9OCH3 or HFE-7100); 2-(difluoromethoxymethyl)-
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1,1,1,2,3,3,3-heptafluoropropane((CF3)2CFCF20CH3); 1-ethoxy-
1,1,2,2,3,3.,4,4 4-nonafluorobutane(C4F9OC2H5 or HFE-7200); 2-
(ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane
((CF3)2CFCF20C2HS5); methyl acetate; 1,1,1,2,2,3,3-heptafluoro-3-
methoxy-propane(n-C3F70CH3,  HFE-7000); 3-ethoxy-1,1,1,2,3,
4.4.5.5,6,6,6-dodecafluoro-2-(trifluoromethyl) hexane(HFE-7500);
1,1,1,2,3,3,3-heptafluoropropane(HFC ~ 227ea);  methyl formate
(HCOOCH3); (1) 1,1,1,2,2,3.4,5,5,5-decafluoro-3-methoxy-4-trifluo-
romethyl-pentane(HFE-7300); and perfluorocarbon compounds that fall
into these classes:

(A) Cyclic, branched, or linear, completely fluorinated alkanes;

(B) Cyclic, branched, or linear, completely fluorinated ethers with no
unsaturations;

(C) Cyclic, branched, or linear, completely fluorinated tertiary amines
with no unsaturations; and

(D) Sulfur containing perfluorocarbons with no unsaturations and
with sulfur bonds only to carbon and fluorine.

(b) For purposes of determining compliance with emissions limits,
VOC will be measured by an applicable reference method in accordance
with the Department’s Source Sampling Manual, January, 1992. Where
such a method also measures compounds with negligible photochemical
reactivity, these negligibly-reactive compounds may be excluded as VOC if
the amount of such compounds is accurately quantified, and the
Department approves the exclusion.

(c) The Department may require an owner or operator to provide mon-
itoring or testing methods and results demonstrating, to the Department’s
satisfaction, the amount of negligibly-reactive compounds in the source’s
emissions.

(d) The following compound(s) are VOC for purposes of all record-
keeping, emissions reporting, photochemical dispersion modeling and
inventory requirements which apply to VOC and must be uniquely identi-
fied in emission reports, but are not VOC for purposes of VOC emissions
limitations or VOC content requirements: t-butyl acetate.

(152) “Year” means any consecutive 12 month period of time.

NOTE: This rule is included in the State of Oregon Clean Air Act Implementation

Plan as adopted by the EQC under OAR 340-200-0040.

[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A.025

Hist.: [DEQ 15-1978, f. & ef. 10-13-78; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 47, f. 8-
31-72, ef. 9-15-72; DEQ 63, f. 12-20-73, ef. 1-11-74; DEQ 107, f. & ef. 1-6-76; Renumbered
from 340-020-0033.04; DEQ 25-1981, f. & ef. 9-8-81; DEQ 5-1983, f. & ef. 4-18-83; DEQ
18-1984, f. & ef. 10-16-84; DEQ 8-1988, f. & cert. ef. 5-19-88 (and corrected 5-31-88); DEQ
14-1989, f. & cert. ef. 6-26-89; DEQ 42-1990, f. 12-13-90, cert. ef. 1-2-91; DEQ 2-1992, f.
& cert. ef. 1-30-92; DEQ 7-1992, f. & cert. ef. 3-30-92; DEQ 27-1992, f. & cert. ef. 11-12-
92; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f. & cert. ef. 9-24-93, Renumbered
from 340-020-0145, 340-020-0225, 340-020-0305, 340-020-0355, 340-020-0460 & 340-
020-0520; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 20-1993(Temp), f. & cert. ef. 11-4-93;
DEQ 13-1994, f. & cert. ef. 5-19-94; DEQ 21-1994, f. & cert. ef. 10-14-94; DEQ 24-1994, f.
& cert. ef. 10-28-94; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 12-1995, f. & cert. ef. 5-23-
95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996,
f. & cert. ef. 10-22-96; DEQ 9-1997, f. & cert. ef. 5-9-97; DEQ 14-1998, f. & cert. ef. 9-14-
98; DEQ 16-1998, f. & cert. ef. 9-23-98; DEQ 21-1998, f. & cert. ef. 10-14-98; DEQ 1-1999,
f. & cert. ef. 1-25-99; DEQ 6-1999, f. & cert. ef. 5-21-99]; DEQ 14-1999, f. & cert. ef. 10-
14-99, Renumbered from 340-020-0205, 340-028-0110; DEQ 6-2001, f. 6-18-01, cert. ef. 7-
1-01; DEQ 2-2005, f. & cert. ef. 2-10-05; DEQ 2-2006, f. & cert. ef. 3-14-06; DEQ 6-
2007(Temp), f. & cert. ef. 8-17-07 thru 2-12-08; DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ
10-2008, f. & cert. ef. 8-25-08; DEQ 5-2010, f. & cert. ef. 5-21-10; DEQ 10-2010(Temp), f.
8-31-10, cert. ef. 9-1-10 thru 2-28-11; Administrative correction 3-29-11; DEQ 5-2011, f. 4-
29-11, cert. ef. 5-1-11; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-210-0100
Registration in General

(1) Any air contaminant source not subject to Air Contaminant
Discharge Permits, OAR 340 division 216, or Oregon Title V Operating
Permits, OAR 340 division 218, must register with the Department upon
request pursuant to OAR 340-210-0110 through 340-210-0120.

(2) The owner or operator of an air contaminant source listed in sub-
section (2)(a) of this rule that is certified through a Department approved
environmental certification program and subject to an Area Source
NESHAP may register the source with the Department pursuant to OAR
340-210-0110 through 340-210-0120 in lieu of obtaining a permit in accor-
dance with OAR 340-216-0020, unless the Department determines that the
source has not complied with the requirements of the environmental certi-
fication program.

(a) The following air contaminant sources may be registered under
this section:

(A) Motor vehicle surface coating operations.

(B) Dry cleaners using perchloroethylene.

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

(b) Approved environmental certification program. To be approved,
the environmental certification program must, at a minimum, require certi-
fied air contaminant sources to comply with all applicable state and feder-
al rules and regulations and require additional measures to increase envi-
ronmental protection.

(c) Fees. In order to obtain and maintain registration, owners and
operators of air contaminant sources registered pursuant to this section
must pay the following annual fees by March 1 of each year:

(A) Motor vehicle surface coating operations — $240.00.

(B) Dry cleaners using perchloroethylene — $180.00.

(C) Late fees.

(1) 30 days late: 5% of annual fee.

(ii) 31-60 days late: 10% of annual fee.

(iii) 61 or more days late: 20% of annual fee.

(D) Failure to pay fees. Registration is automatically terminated upon
failure to pay annual fees within 90 days of invoice by the Department,
unless prior arrangements for payment have been approved in writing by
the Department.

(d) Recordkeeping. In order to maintain registration, owners and
operators of air contaminant sources registered pursuant to this section
must maintain records required by the approved environmental perform-
ance program under subsection (3)(b) of this rule. The records must be kept
on site and in a form suitable and readily available for expeditious inspec-
tion and review.

(3) The owner or operator of a boiler that is subject to 40 CFR part 63,
subpart DDDDD or subpart JJJJJJ, as in effect on June 22, 2011, and that
is not located at a source that is required to obtain a permit under OAR
chapter 340, division 216 (Air Contaminant Discharge Permits) or OAR
chapter 340, division 218 (Oregon Title V Operating Permits), must regis-
ter and maintain registration with the Department pursuant to OAR 340-
210-0110 through 340-210-0120 as follows:

(a) Upon request by the Department, the owner or operator must reg-
ister a boiler with a heat output capacity of 1 MMBTU/hr or greater; and

(b) The owner or operator may register a boiler with a heat output
capacity of less than 1 MMBTU/hr, and if so, the boiler is exempt from the
definition of “solid fuel burning device” under OAR 340-262-0450 and is
exempt from the requirements for new and used solid fuel burning devices
sold in Oregon under OAR 340-262-0600(2).

(4) Revocation. The Department may revoke a registration if a source

fails to meet any requirement in OAR 340-210-0110.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the EQC under OAR 340-200-0040.
Stat. Auth.: ORS 468.020, 468A.050 & 468A.310
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 15, f. 6-12-70, ef. 9-1-70; DEQ 4-1993, . & cert. ef. 3-10-93; DEQ 12-1993, f.
& cert. ef. 9-24-93, Renumbered from 340-020-0005; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-028-0500; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 8-2009, f.
& cert. ef. 12-16-09; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-210-0110
Registration Requirements

(1) Registration pursuant to OAR 340-210-0100(1) must be complet-
ed within 30 days following the mailing date of the request by the
Department.

(2) Registration must be made on forms furnished by the Department
and completed by the owner, lessee of the source, or agent.

(3) In order to obtain registration pursuant to OAR 340-210-0100(1),
the following information must be reported by registrants:

(a) Name, address, and nature of business;

(b) Name of local person responsible for compliance with these rules;

(c) Name of person authorized to receive requests for data and infor-
mation;

(d) A description of the production processes and a related flow chart;

(e) A plot plan showing the location and height of all air contaminant
sources. The plot plan must also indicate the nearest residential or com-
mercial property;

(f) Type and quantity of fuels used;

(g) Amount, nature, and duration of air contaminant emissions;

(h) Estimated efficiency of air pollution control equipment under
present or anticipated operating conditions;

(i) Any other information requested by the Department.

(4) In order to obtain registration pursuant to OAR 340-210-0100(2),
a registrant must submit the information in section (3)(a), (b), (¢), and (i) of
this rule and the following:

(a) Information demonstrating that the air contaminant source is oper-
ating in compliance with all applicable state and federal rules and regula-
tions, as requested by the Department.
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(b) Information demonstrating that the source is certified through an
approved environmental certification program.

(c) A signed statement that the submitted information is true, accu-
rate, and complete. This signed statement shall state that, based on infor-
mation and belief formed after reasonable inquiry, the statements and infor-
mation in the document are true, accurate, and complete.

(5) Registration pursuant to OAR 340-210-0100(3) must be complet-
ed by the following deadlines:

(a) Not less than 7 days before installation of any boiler, for boilers
subject to OAR 340-210-0100(3)(b); and

(b) For boilers subject to OAR 340-210-0100(3)(a), within 30 days
following the mailing date of the request by the Department (or by EPA on
the Department’s behalf).

(6) In order to obtain registration pursuant to OAR 340-210-0100(3),
the following must be submitted by a registrant:

(a) Registration information including:

(A) Name, address and nature of business or institution;

(B) Name of local person responsible for compliance with these rules;

(C) Name of person authorized to receive requests for data;

(D) A description of the boiler, including but not limited to the man-
ufacturer, model, heat output capacity, combustion air system (such as fixed
or variable speed fan, movable damper, etc.);

(E) A description of the boiler output (such as steam, electricity, hot
water, or hot air);

(F) How the combustion air control system is controlled (manually or
automatically, and if automatically describe the control system and the
parameter(s) that are monitored by the control system);

(G) All fuel types that can be used (such as chips, pellets, split logs,
whole logs, log size, etc.) and whether fuel feed is manual or automatic;

(H) Fuel moisture content; and

(I) Any other information requested by the Department.

(b) Except as provided in subsection (d) of this section, confirmation
that the boiler is operating in compliance with all applicable state and fed-
eral rules and regulations, including but not limited to OAR 340-208-0110
(visible air contaminant limitations), OAR 340-212-0140(3) (sampling),
340-228-0210 (grain loading standards) and 340-244-0220 (federal
NESHAP regulations adopted by reference); and

(c) For boilers subject to 40 CFR part 63, subpart J1JJJJ, as in effect
on June 22, 2011, a notification to the Department that the boiler has been
tuned-up in accordance with 40 CFR § 63.11223.

(d) If the boiler has not begun operating at time that registration is
required, the registrant may provide confirmation as required in subsection

(b) of this section within six months of installation of the boiler.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the EQC under OAR 340-200-0040.
Stat. Auth.: ORS 468.020, 468A.050 & 468A.310
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 15, f. 6-12-70, ef. 9-1-70; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f.
& cert. ef. 9-24-93, Renumbered from 340-020-0010; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-028-0510; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 8-2009, f.
& cert. ef. 12-16-09; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-210-0120
Re-Registration

(1) In order to re-register or maintain registration pursuant to OAR
340-210-0100(1)-(2), a person responsible for an air contaminant source
must reaffirm in writing, by March 1 of each year, the correctness and cur-
rent status of the information furnished to the Department.

(2) In order to maintain registration, any change in any of the factual
data reported under OAR 340-210-0110 must be reported to the
Department within 30 days of the change, on a form furnished by the
Department, at which time re-registration may also be required on forms
furnished by the Department.

(3) In order to maintain registration in OAR 340-210-0100(3), the
registrant must notify the Department in writing on a form furnished by the
Department each time that the boiler has been tuned-up in accordance with
40 CFR § 63.11223, as in effect on June 22, 2011.

(4) In order to re-register, a person must not have had their registra-
tion terminated or revoked within the last 3 years, unless the air contami-

nant source has changed ownership since termination or revocation.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the EQC under OAR 340-200-0040.
Stat. Auth.: ORS 468.020, 468A.050 & 468A.310
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 15, f. 6-12-70, ef. 9-1-70; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f.
& cert. ef. 9-24-93, Renumbered from 340-020-0015; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-028-0520; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 8-2009, f.
& cert. ef. 12-16-09; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11
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340-212-0140
Methods

(1) Any sampling, testing, or measurement performed pursuant to this
division must conform to methods contained in the Department’s Source
Sampling Manual (January 1992) or to recognized applicable standard
methods approved in advance by the Department.

(2) The Department may approve any alternative method of sampling
if it finds that the proposed method is satisfactory and complies with the
intent of these rules, is at least equivalent to the uniform recognized proce-
dures in objectivity and reliability, and is demonstrated to be reproducible,
selective, sensitive, accurate, and applicable to the program.

(3) Except pursuant to section (4), to demonstrate compliance with
OAR 340-228-0210 for a boiler that is subject to registration under OAR
340-210-0100(3), sampling must be performed in accordance with this sec-
tion.

(a) Pollutant to be Measured: Total particulate matter (condensable &
filterable)

(b) Test Methods: Test methods utilized during the compliance demon-
stration must be consistent with the following:

(A) Total Particulate: Oregon Department of Environmental Quality
Method 5 (ODEQ Source Sampling Manual Volume I - January 1992),
Alternatively, EPA Method 5 (40 CFR part 60 App. A-3) combined with
EPA Method 202 (40 CFR part 51) may be used in lieu of ODEQ Method
5.

(B) Diluents: EPA Method 3A (40 CFR part 60 App. A-2) is to be used
for measuring 02 & CO2.

(C) Visual Emissions: EPA Method 9 (40 CFR part 60 App. A-4).

(c) Sampling Replicates: Two (2) replicates are required while operat-
ing above 90% of normal maximum operating rate. Other replicate informa-
tion is as follows:

(A) At a minimum, each sample replicate shall represent 60 minutes of
sampling and 31.8 dscf of sample volume.

(B) For batch-type fuel feed units the following requirements apply:

(i) Each sample replicate shall commence within five (5) minutes of
ignition.

(ii) Each sample replicate shall terminate when the combustion has
concluded, which is identifiable by the exhaust CO2 dropping to a value that
is less than 0.5% for at least one (1) minute.

(iii) Two six (6) minute visible emissions surveys as per EPA Method
9 are to be performed during each particulate replicate. The first survey shall
commence within twenty (20) minutes of ignition.

(C) For continuous fuel feed units the following requirements apply:

(i) Each sampling replicate shall commence after the heater reaches
90% of normal maximum operating rate.

(ii) One six (6) minute visible emission survey as per EPA Method 9
is to be performed during each sampling replicate.

(d) Operating Requirements: The boiler shall be operated as per man-
ufacturer specifications during the emissions test. Other operating consider-
ations are as follows:

(A) Fuel characteristics during the emissions test shall be representa-
tive of day-to-day operations.

(B) For batch-type fuel feed units, the feed quantity (pounds per cubic
foot of furnace volume) must represent normal maximum operating condi-
tions.

(e) Sampling Locations: Sampling location must be at least four (4)
duct diameters downstream from the nearest flow disturbance and at least
two (2) duct diameters upstream from the exhaust to atmosphere. Minimum
traverse point requirements are as follows:

(A) For ducts less than 8 inches in diameter, locate one (1) traverse
point within or centrally located over the centroidal area of the duct cross
section.

(B) For ducts greater or equal to 8 inches in diameter but less than 12
inches in diameter, locate three (3) traverse points at 16.7, 50.0, and 83.3
percent of the measurement line.

(C) For ducts greater or equal to 12 inches in diameter, locate traverse
points as per EPA Method 1 (40CFR60 App. A-1) particulate sampling cri-
teria.

(f) QA/QC: Method specific quality assurance/quality control
(QA/QC) procedures must be performed to ensure that the data is valid for
determining compliance.

(g) Documentation Requirements: A compliance test report must be
kept on file and made available for regulatory review for at least five years
from the date of the source test. At a minimum the test report must contain
the following information:
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(A) Heater manufacturing information including; model number, seri-
al number, date of manufacture, place of manufacture, maximum capacity
(MMBtu/hr), and contact information for manufacturer

(B) Testing contractor information including; company name, name of
testing technicians, and contact information for contractor.

(C) Test results including all supporting calculations and laboratory
supporting information. Test results shall include the arithmetic mean of the
two (2) sample replicates, expressed as gr/dscf on a 12% CO2 basis.

(D) Heater operating parameters including; heat input in MMBtu/hr
(measured directly or indirectly), water temperature, blower settings (if
applicable), pollution control equipment operating parameters (if available)
and operating schedule during test.

(E) Fuel characteristics including, species, approximate size, moisture
content, and feed rate, (if available).

(F) Testing specifics including but not limited to; sampling location,
traverse point location, test equipment I.D., sampling times, and method
deviations.

(G) Documentation of QA/QC procedures, results, and supporting
data.

(4) As an alternative to sampling the owner or operator’s boiler pur-
suant to section (3), the owner or operator may rely on sampling performed
by the boiler manufacturer, so long as the sampling was performed in accor-
dance with section (3) by a third party independent of the boiler manufac-
turer, on a boiler that is representative of the boiler registered under 340-210-
0110(6), using the same model, combustion air system, heat output capaci-
ty, fuel type, and moisture content as the registered boiler. In addition, the
owner or operator must maintain documentation of the sampling performed
by the boiler manufacturer for at least five years after initial registration of

the boiler under OAR 340-210-0110.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the EQC under OAR 340-200-0040.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 468.020 & 468A.310
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 15, f. 6-12-70, ef. 9-11-70; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f.
& cert. ef. 9-24-93, Renumbered from 340-020-0040; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-028-1120; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 7-
2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-228-0020
Definitions

The definitions in OAR 340-200-0020 and this rule apply to this divi-
sion. If the same term is defined in this rule and OAR 340-200-0020, the
definition in this rule applies to this division.

(1) “ASTM” means the American Society for Testing and Materials.

(2) “Coastal Areas” means Clatsop, Tillamook, Lincoln, Coos, and
Curry Counties and those portions of Douglas and Lane County west of
Range 8 West, Willamette Meridian.

(3) “Distillate Fuel Oil” means any oil meeting the specifications of
ASTM Grade 1 or 2 fuel oils;

(4) “Fuel burning equipment” means equipment, other than internal
combustion engines, the principal purpose of which is to produce heat or
power by indirect heat transfer.

(5) “Residual Fuel Oil” means any oil meeting the specifications of
ASTM Grade 4, 5, or 6 fuel oils.

(6) “Standard conditions” means a temperature of 68° Fahrenheit and
a pressure of 14.7 pounds per square inch absolute.

(7) “Standard cubic foot” means the amount of gas that would occu-
py a volume of one cubic foot, if the gas were free of uncombined water at
standard conditions. When applied to combustion flue gases from fuel or
refuse burning, “standard cubic foot” also implies adjustment of gas vol-
ume to that which would result at a concentration of 12% carbon dioxide or

50% excess air.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468.020 & 468A.025
Hist.: [DEQ 16, . 6-12-70, ef. 7-11-70; DEQ 1-1984, f. & ef. 1-16-84; DEQ 4-1993, . & cert.
ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-
1993, f. & cert. ef. 3-10-93]; [DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-
10-93]; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0005, 340-022-
0005, 340-022-0050; DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ 7-2011(Temp), f. & cert. ef.
6-24-11 thru 12-19-11

340-228-0200
Sulfur Dioxide Standards

The following emission standards are applicable to sources installed,
constructed, or modified after January 1, 1972 only:
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(1) For fuel burning equipment having a heat input capacity between
150 million BTU per hour and 250 million BTU, no person may cause, suf-
fer, allow, or permit the emission into the atmosphere of sulfur dioxide in
excess of:

(a) 1.4 1b. per million BTU heat input, maximum three-hour average,
when liquid fuel is burned;

(b) 1.6 Ib. per million BTU heat input, maximum three-hour average,
when solid fuel is burned.

(2) For fuel burning equipment having a heat input capacity of more
than 250 million BTU per hour, no person may cause, suffer, allow, or per-
mit the emission into the atmosphere of sulfur dioxide in excess of:

(a) 0.8 1b. per million BTU heat input, maximum three-hour average,
when liquid fuel is burned;

(b) 1.2 Ib. per million BTU heat input, maximum three-hour average,

when solid fuel is burned.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468.020 & 468A.025
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 22-1996, f.
& cert. ef. 10-22-96; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-022-0055;
DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-228-0210
Grain Loading Standards

(1) Except as provided in sections (2) and (3) of this rule, no person
shall cause, suffer, allow, or permit the emission of particulate matter, from
any fuel burning equipment in excess of:

(a) 0.2 grains per standard cubic foot for sources installed, construct-
ed, or modified on or before June 1, 1970;

(b) 0.1 grains per standard cubic foot for sources installed, construct-
ed, or modified after June 1, 1970.

(2) For sources burning salt laden wood waste on July 1, 1981, where
salt in the fuel is the only reason for failure to comply with the above lim-
its and when the salt in the fuel results from storage or transportation of logs
in salt water, the resulting salt portion of the emissions shall be exempted
from subsection (1)(a) or (b) of this rule and OAR 340-208-0110. In no
case shall sources burning salt laden woodwaste exceed 0.6 grains per stan-
dard cubic foot.

(a) This exemption and the alternative emissions standard are only
applicable upon prior notice to the Department.

(b) Sources which utilize this exemption, to demonstrate compliance
otherwise with subsection (1)(a) or (b) of this rule, shall submit the results
of a particulate emissions source test of the boiler stacks bi-annually.

(3) This rule does not apply to solid fuel burning devices that have
been certified under OAR 340-262-0500.

NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as

adopted by the Environmental Quality Commission under OAR 340-200-0040.

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468.020 & 468A.025

Hist.: DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 12-1979, f. & ef. 6-8-79; DEQ 6-1981, f. & ef.

2-17-81; DEQ 18-1982, f. & ef. 9-1-82; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f.

& cert. ef. 1-29-96; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0020;

DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-262-0450
Definitions

The definitions in OAR 340-200-0020 and this rule apply to this
Division. If OAR 340-0200-0020 and this rule define the same term, the
definition in this rule applies to this Division.

(1) “Antique woodstove” means a woodstove built before 1940 that
has an ornate construction and a current market value substantially higher
than a common woodstove manufactured during the same period.

(2) “Central wood-fired furnace” means an indoor, wood-fired fur-
nace that is thermostatically controlled, has a dedicated cold air inlet and
dedicated hot air outlet, and is connected to heating ductwork for the entire
residential structure.

(3) “CFR” means Code of Federal Regulations.

(4) “Consumer” means a person who buys a solid fuel burning device
for personal use.

(5) “Cookstove” means an indoor wood-burning appliance designed
for the primary purpose of cooking food.

(6) “Dealer” means a person that sells solid fuel burning devices to
retailers or other dealers for resale. For the purpose of this Division, a deal-
er that is also an Oregon retailer shall be considered to be only a retailer.

(7) “DEQ” means Oregon Department of Environmental Quality.

(8) “Destroy” means to demolish or decommission to the extent that
restoration or reuse as a heating device is impossible.
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(9) “EPA” means United States Environmental Protection Agency.

(10) “EQC” means Environmental Quality Commission

(11) “Federal Regulations” means 40 CFR, Part 60, Subpart AAA as
in effect on July 1,2010.

(12) “Fireplace” means a site-built or factory-built masonry fireplace
that is designed to be used with an open combustion chamber and that is
without features to control air-to-fuel ratios.

(13) “Hydronic heater” means a fuel-burning device which may be
equipped with a heat storage unit, and which is designed to:

(a) Burn wood or other automatically fed fuels such as wood pellets,
shelled corn, and wood chips;

(b) Be installed according to the manufacturer’s specifications either
indoors or outdoors; and

(c) Heat building space and/or water via the distribution, typically
through pipes, of a fluid heated in the device, typically water or a
water/antifreeze mixture.

(14) “Manufacturer” means a person who designs a solid fuel burning
device, constructs a solid fuel burning device or constructs parts for solid
fuel burning devices.

(15) “Masonry heater” means a site-built or site-assembled, solid
fueled heating device constructed of structural masonry mass used to store
heat from intermittent fires burned rapidly in the structure’s firebox and
slow release the heat to the site. Such solid-fueled heating device must meet
the design and construction specifications set forth in ASTM E 1602-03,
“Guide for Construction of Solid Fuel Burning Masonry Heaters.”

(16) “New solid fuel burning device” or “new device” means a solid
fuel burning device defined under ORS 468A.485(4)(a) that has not been
sold, bargained, exchanged, given away, acquired secondhand, or otherwise
had its ownership transferred from the person who first acquired it from a
retailer.

(17) “PM10” means particulate matter less than 10 microns.

(18) “PM2.5” means particulate matter less than 2.5 microns.

(19) “Pellet stove” means a heating device that uses wood pellets, or
other biomass fuels designed for use in pellet stoves, as its primary source
of fuel.

(20) “Phase 1 emission level qualified model” is a model of a hydron-
ic heater that achieves an average emission level of 0.60 1bs/million Btu
heat input or less for all fuel types listed in the owner’s manual and/or men-
tioned in marketing/sales materials, as acknowledged by EPA in writing to
the manufacturer as part of EPA’s acceptance of the model as a qualified
model.

(21) “Phase 2 emission level qualified model” is a model of a hydron-
ic heater that achieves an average emissions level of 0.32 lbs/million Btu
heat output or less for all fuel types listed in the owner’s manual and/or
mentioned in marketing/sales materials, and that did not exceed 18.0
grams/hr of fine particles in any individual test run that was used in the cal-
culation of the average, as acknowledged by EPA in writing to the manu-
facturer as part of EPA’s acceptance of the model as a qualified model pur-
suant to the EPA Hydronic Heater Program Phase 2 Partnership Agreement.

(22) “Residential structure” has the meaning given that term in ORS
701.005.

(23) “Retailer” means a person engaged in the sale of solid fuel burn-
ing devices directly to consumers.

(24) “Solid fuel burning device” or “device” means a woodstove or
any other device that burns wood, coal or other nongaseous or non-liquid
fuels for aesthetic, space-heating or water-heating purposes in or for a pri-
vate residential structure or a commercial establishment and that has a heat
output of less than one million British thermal units per hour. Solid fuel
burning device does not include:

(a) Fireplace;

(b) Antique stove;

(c) Pellet stoves;

(d) Masonry heaters;

(e) Central, wood-fired furnaces;

(f) Saunas; and

(g) Boilers subject to 40 CFR part 63, subpart DDDDD or subpart
JIJI1J, as in effect on June 22, 2011 that are:

(A) Located at a source that is required to obtain a permit under OAR
chapter 340, division 216 (Air Contaminant Discharge Permits) or OAR
chapter 340, division 218 (Oregon Title V Operating Permits); or

(B) Registered with the Department under OAR 340-210-0100(3)(b).

(25) “Trash burner” means any equipment that is used to dispose of
waste by burning and has not been issued an air quality permit under ORS
468A.040.
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(26) “Treated Wood” means wood of any species that has been chem-
ically impregnated, painted or similarly modified to prevent weathering and
deterioration.

(27) “Used solid fuel burning device” or “used device” means a solid
fuel burning device that has been sold, bargained, exchanged, given away,

or otherwise has had its ownership transferred.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A .460 - 468A.515
Hist.: DEQ 2-2011, f. 3-10-11, cert. ef. 3-15-11; DEQ 8-2007, f. & cert. ef. 11-8-07; DEQ 7-
2011(Temp), f. & cert. ef. 6-24-11 thru 12-19-11

340-262-0600
New and Used Solid Fuel Burning Devices Sold in Oregon

(1) No person may advertise to sell, offer to sell or sell a new or used
solid fuel burning device in Oregon unless:

(a) The device has been certified for sale as new by DEQ pursuant to
OAR 340-262-0500, or by EPA pursuant to 40 CFR part 60, subpart AAA;
and

(b) The device is permanently labeled as certified, or in the case of a
hydronic heater is permanently labeled as a Phase 1 or Phase 2 emission
level qualified model, with a label authorized by DEQ or EPA.

(2) Exempt devices. The following are exempt from this rule:

(a) Pellet stoves;

(b) Antique woodstoves;

(c) Cookstoves

(d) Fireplaces;

(e) Masonry heaters;

(f) Central, wood-fired furnaces;

(g) Saunas; and

(h) Boilers subject to 40 CFR part 63, subpart DDDDD or subpart
JJJ11T, as in effect on June 22,2011 that are:

(A) Located at a source that is required to obtain a permit under OAR
chapter 340, division 216 (Air Contaminant Discharge Permits) or OAR
chapter 340, division 218 (Oregon Title V Operating Permits); or

(B) Registered with the Department under OAR 340-210-0100(3)(b).

(3) Exempt consumer transactions. Consumer transactions are exempt
from this rule, if the consumer:

(a) Sells a used solid fuel burning device to a person in the business
of reusing, reclaiming or recycling scrap metal and the person destroys the
device; or

(b) Remits a used device to a retailer for a price reduction on a new
residential heating system.

(4) Prohibited label alteration. No person may alter DEQ or EPA

authorized labels.
NOTE: This rule is included in the State of Oregon Clean Air Act Implementation
Plan as adopted by the Environmental Quality Commission under OAR 340-200-
0040.
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468A 460 - 468A.515
Hist.: DEQ 2-2011, f. 3-10-11, cert. ef. 3-15-11; DEQ 7-2011(Temp), f. & cert. ef. 6-24-11
thru 12-19-11

Rule Caption: Amendments to Oregon Water Quality Standards for
Arsenic.

Adm. Order No.: DEQ 8-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 6-30-11

Notice Publication Date: 9-1-2010

Rules Amended: 340-041-0033

Subject: The rule revises Oregon’s water quality criteria for arsenic
contained in Table 20 and incorporated into rule by reference in OAR
340-041-0033(2). In addition, the rule adds an “arsenic reduction pol-
icy” in OAR 340-041-0033(4).

DEQ and EPA use Oregon’s water quality standards to implement
Clean Water Act programs, which include assessing Oregon’s water
quality and developing and enforcing wastewater discharge permits,
Total Maximum Daily Loads and water quality certifications.
Rules Coordinator: Maggie Vandehey — (503) 229-6878

340-041-0033
Toxic Substances

(1) Toxic substances may not be introduced above natural background
levels in waters of the state in amounts, concentrations, or combinations
that may be harmful, may chemically change to harmful forms in the envi-
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ronment, or may accumulate in sediments or bioaccumulate in aquatic life
or wildlife to levels that adversely affect public health, safety, or welfare or
aquatic life, wildlife, or other designated beneficial uses.

(2) Levels of toxic substances in waters of the state may not exceed
the applicable criteria listed in Tables 20, 33A, and 33B. Tables 33A and
33B, adopted on May 20, 2004, update Table 20 as described in this sec-
tion.

(a) Each value for criteria in Table 20 is effective until the correspon-
ding value in Tables 33A or 33B becomes effective.

(A) Each value in Table 33A is effective on February 15, 2005, unless
EPA has disapproved the value before that date. If a value is subsequently
disapproved, any corresponding value in Table 20 becomes effective imme-
diately. Values that are the same in Tables 20 and 33A remain in effect.

(B) Each value in Table 33B is effective upon EPA approval.

(b) The arsenic criteria in Table 20 established by this rule do not
become applicable for purposes of ORS chapter 468B or the federal Clean
Water Act unless and until they are approved by EPA pursuant to 40 CFR
131.21 (4/27/2000).

(c) The department will note the effective date for each value in Tables
20, 33A, and 33B as described in this section.

(3) To establish permit or other regulatory limits for toxic substances
for which criteria are not included in Tables 20, 33A, or 33B, the depart-
ment may use the guidance values in Table 33C, public health advisories,
and other published scientific literature. The department may also require
or conduct bio-assessment studies to monitor the toxicity to aquatic life of
complex effluents, other suspected discharges, or chemical substances
without numeric criteria.

(4) Arsenic Reduction Policy: The inorganic arsenic criterion for the
protection of human health from the combined consumption of organisms
and drinking water is 2.1 micrograms per liter. While this criterion is pro-
tective of human health and more stringent than the federal maximum con-
taminant level (MCL) for arsenic in drinking water, which is 10 micro-
grams per liter, it nonetheless is based on a higher risk level than the
Commission has used to establish other human health criteria. This higher
risk level recognizes that much of the risk is due to naturally high levels of
inorganic arsenic in Oregon’s waterbodies. In order to maintain the lowest
human health risk from inorganic arsenic in drinking water, the
Commission has determined that it is appropriate to adopt the following
policy to limit the human contribution to that risk.

(a) The arsenic reduction policy established by this rule section does
not become applicable for purposes of ORS chapter 468B or the federal
Clean Water Act unless and until the numeric arsenic criteria established by
this rule are approved by EPA pursuant to 40 CFR 131.21 (4/27/2000).

(b) It is the policy of the Commission that the addition of inorganic
arsenic from new or existing anthropogenic sources to waters of the state
within a surface water drinking water protection area be reduced the maxi-
mum amount feasible. The requirements of this rule section (OAR 340-
041-0033(4)) apply to sources that discharge to surface waters of the state
with an ambient inorganic arsenic concentration equal to or lower than the
applicable numeric inorganic arsenic criteria for the protection of human
health.

(c) The following definitions apply to this section (OAR 340-041-
0033(4)):

(A) “Add inorganic arsenic” means to discharge a net mass of inor-
ganic arsenic from a point source (the mass of inorganic arsenic discharged
minus the mass of inorganic arsenic taken into the facility from a surface
water source).

(B) A “surface water drinking water protection area,” for the purpose
of this section, means an area delineated as such by DEQ under the source
water assessment program of the federal Safe Drinking Water Act, 42
U.S.C. § 300j 13. The areas are delineated for the purpose of protecting
public or community drinking water supplies that use surface water
sources. These delineations can be found at DEQ’s drinking water program
website.

(C) “Potential to significantly increase inorganic arsenic concentra-
tions in the public drinking water supply source water” means:

(i) To increase the concentration of inorganic arsenic in the receiving
water for a discharge by 10 percent or more after mixing with the harmon-
ic mean flow of the receiving water; or

(ii) As an alternative, if sufficient data are available, the discharge will
increase the concentration of inorganic arsenic in the surface water intake
water of a public water system by 0.021 micrograms per liter or more based
on a mass balance calculation.

(d) Following the effective date of this rule, applications for an indi-
vidual NPDES permit or permit renewal received from industrial discharg-
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ers located in a surface water drinking water protection area and identified
by DEQ as likely to add inorganic arsenic to the receiving water must
include sufficient data to enable DEQ to determine whether:

(A) The discharge in fact adds inorganic arsenic; and

(B) The discharge has the potential to significantly increase inorgan-
ic arsenic concentrations in the public drinking water supply source water.

(e) Where DEQ determines that both conditions in subsection (d) of
this section (4) are true, the industrial discharger must develop an inorgan-
ic arsenic reduction plan and propose all feasible measures to reduce its
inorganic arsenic loading to the receiving water. The proposed plan, includ-
ing proposed measures, monitoring and reporting requirements, and a
schedule for those actions, will be described in the fact sheet and incorpo-
rated into the source’s NPDES permit after public comment and DEQ
review and approval. In developing the plan, the source must:

(A) Identify how much it can minimize its inorganic arsenic discharge
through pollution prevention measures, process changes, wastewater treat-
ment, alternative water supply (for groundwater users) or other possible
pollution prevention and/or control measures;

(B) Evaluate the costs, feasibility and environmental impacts of the
potential inorganic arsenic reduction and control measures;

(C) Estimate the predicted reduction in inorganic arsenic and the
reduced human health risk expected to result from the control measures;

(D) Propose specific inorganic arsenic reduction or control measures,
if feasible, and an implementation schedule; and

(E) Propose monitoring and reporting requirements to document
progress in plan implementation and the inorganic arsenic load reductions.

(f) In order to implement this section, DEQ will develop the follow-
ing information and guidance within 120 days of the effective date of this
rule and periodically update it as warranted by new information:

(A) A list of industrial sources or source categories, including indus-
trial stormwater and sources covered by general permits, that are likely to
add inorganic arsenic to surface waters of the State.

(i) For industrial sources or source categories permitted under a gen-
eral permit that have been identified by DEQ as likely sources of inorganic
arsenic, DEQ will evaluate options for reducing inorganic arsenic during
permit renewal or evaluation of Stormwater Pollution Control Plans.

(B) Quantitation limits for monitoring inorganic arsenic concentra-
tions.

(C) Information and guidance to assist sources in estimating, pursuant
to paragraph (d)(C) of this section, the reduced human health risk expected
to result from inorganic arsenic control measures based on the most current
EPA risk assessment.

(g) It is the policy of the Commission that landowners engaged in
agricultural or development practices on land where pesticides, fertilizers,
or soil amendments containing arsenic are currently being or have previ-
ously been applied, implement conservation practices to minimize the ero-
sion and runoff of inorganic arsenic to waters of the State or to a location

where such material could readily migrate into waters of the State.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04; DEQ 17-
2010, f. & cert. ef. 12-21-10; DEQ 8-2011, f. & cert. ef. 6-30-11

Rule Caption: This rulemaking increases water quality permit fees
by two percent to address increasing permit program costs, and
creates a construction stormwater permit fee for sites less than one
acre.

Adm. Order No.: DEQ 9-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 3-1-2011

Rules Amended: 340-045-0075, 340-071-0140

Subject: This amendment to Oregon Administrative Rules increas-
es water quality permit fees. The rulemaking increases fees for all
National Pollution Discharge Elimination System and Water Pollu-
tion Control Facility permits by two percent, except suction dredge
(700-PM) general permits. The rulemaking also creates a $230 fee
for construction stormwater permits covering sites less than one acre,
that are part of a common plan of development disturbing one or
more acres.

Rules Coordinator: Maggie Vandehey —(503) 229-6878
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340-045-0075
Permit Fee Schedule

(1) The fee schedule for onsite sewage disposal system permits,
including WPCF permits, is found in OAR chapter 340, division 071.

(2) The Department has established fees for various industrial,
domestic and general permit categories. The industrial and domestic permit
categories and fees are listed in Tables 70B and 70C. The general permit
categories are defined in OAR 340-045-0033 and the fees are listed in Table
70G.

(3) The Department must consider the following criteria when classi-
fying a facility for determining applicable fees. For industrial sources that
discharge to surface waters, discharge flowrate refers to the system design
capacity. For industrial sources that do not discharge to surface waters, dis-
charge flow refers to the total annual flow divided by 365:

(a) Tier | industry. A facility is classified as a Tier | industry if the
facility:

(A) Discharges at a flowrate that is greater than or equal to 1 mgd; or

(B) Discharges large biochemical oxygen demand loads; or

(C) Is a large metals facility; or

(D) Has significant toxic discharges; or

(E) Has a treatment system that will have a significant adverse impact
on the receiving stream if not operated properly; or

(F) Needs special regulatory control, as determined by the
Department.

(b) Tier 1 domestic facility. A facility is classified as a Tier 1 domes-
tic facility if the facility:

(A) Has a dry weather design flow of 1 mgd or greater; or

(B) Serves an industry that can have a significant impact on the treat-
ment system.

(c) Tier 2 industry or domestic facility: does not meet Tier 1 qualify-
ing factors.

(4) New Permit Application Fee. Unless waived by this rule, the appli-
cable new permit application fee listed in Table 70A, 70C or 70G (available
on the Department’s website or upon request) must be submitted with each
application. The amount of the fee is based on the facility category and type
of permit (e.g., individual vs. general).

(5) Permit Modification Fee. Permit modification fees are listed in
Tables 70A and 70C (available on the Department’s website or upon
request). They vary with the type of permit, the type of modification and the
timing of modification as follows:

(a) Modification at time of permit renewal:

(A) Major Modification — involves an increase in effluent limitations
or any other change that involves significant analysis by the Department;

(B) Minor Modification — does not involve significant analysis by
the Department.

(b) Modification prior to permit renewal:

(A) Major Modification — involves an increase in effluent limitations
or any other change that involves significant analysis by the Department. A
permittee requesting a significant modification to their permit may be
required by the Department to enter into an agreement to pay for these serv-
ices according to ORS 468.073. ORS 468.073 allows the Department “to
expedite or enhance a regulatory process by contracting for services, hiring
additional staff or covering costs of activities not otherwise provided dur-
ing the ordinary course of Department business;”

(B) Minor Modification — does not involve significant analysis by
the Department.

(6) Annual fees. Applicable annual fees for General and Industrial
permit holders may be found in Tables 70G and 70B (available on the
Department’s website or upon request). Annual fees for domestic sources
may also be found in Table 70C (available on the Department’s website or
upon request), and consist of the following:

(a) Base annual fee. This is based on the type of treatment system and
the dry weather design flow;

(b) Population-based fee. A permit holder with treatment systems
other than Type F (septage alkaline stabilization facilities) must pay a pop-
ulation-based fee. The applicable fee may be found in Table 70D (available
on the Department’s website or upon request);

(c) Pretreatment fee. A source required by the Department to admin-
ister a pretreatment program pursuant to federal pretreatment program reg-
ulations (40CFR, Part 403; January 29, 1981 and amendments thereto)
must pay an additional annual fee plus a fee for each significant industrial
user specified in their annual report for the previous year. The applicable
fee may be found in Table 70E (available on the Department’s website or
upon request).
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(7) Technical Activities Fee. Technical activity fees are listed in
Tables 70F and 70H (available on the Department’s website or upon
request). They are categorized as follows:

(a) All Permits. A permittee must pay a fee for NPDES and WPCF
permit-related technical activities. A fee will be charged for initial submit-
tal of engineering plans and specifications. Fees will not be charged for
revisions and re-submittals of engineering plans and specifications or for
facilities plans, design studies, reports, change orders, or inspections;

(b) General Permits. A permittee must pay the technical activity fee
shown in Table 70H (available on the Department’s website or upon
request) when the following activities are required for application review:

(A) Disposal system plan review;

(B) Site inspection and evaluation.

(8) For permits administered by the Oregon Department of
Agriculture, the following fees are applicable until superseded by a fee
schedule established by the Oregon Department of Agriculture:

(a) WPCF and NPDES General Permits #800 for Confined Animal
Feeding Operations Filing Fee — $50;

(b) Individual Permits:

(A) Filing Fee — $50;

(B) New Applications — $6,280;

(C) Permit Renewals (including request for effluent limit modifica-
tions) — $3,140;

(D) Permit Renewals (without request for effluent limit modifica-
tions) — $1,416;

(E) Permit Modifications (involving increase in effluent limit modifi-
cations) — $3,140;

(F) Permit Modifications (not involving an increase in effluent limita-
tions) — $500;

(G) Annual Compliance Determination Fee for dairies and other con-
fined feeding operations — $705;

(H) Annual Compliance Determination Fee for facilities not else-
where classified with disposal of process wastewater — $1,885;

(I) Annual Compliance Determination Fee for facilities not elsewhere
classified that dispose of non-process wastewater (e.g., small cooling water
discharges, boiler blowdown, filter backwash, log ponds) — $1,180.

(c) Annual Compliance Determination Fee for facilities that dispose
of wastewater only by evaporation from watertight ponds or basins —
$705.

(9) A surcharge in the amount listed below is imposed on municipal-
ities that are permittees as defined in 2007 Oregon Laws chapter 696, sec-
tion 2. The surcharge is imposed to defray the cost of conducting and
administering the study of persistent pollutants discharged in the State of
Oregon required under 2007 Oregon Laws chapter 696, section 3. A per-
mittee subject to the surcharge must pay one half of the surcharge on or
before July 15, 2008 and the other half of the surcharge on or before July
15, 2009.

Each municipality will pay a surcharge based on a dry weather design flow in mil-

lions of gallons per day (mgd) as follows:

less than 5 mgd = $6,975

5 mgd to 9.9 mgd = $13,950

10 mgd and greater = $20,925

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 468.020, 468B.020 & 468B.035

Stats. Implemented: ORS 468.065, 468B.015, 468B.035 & 468B.050

Hist.: DEQ 113, f. & ef. 5-10-76; DEQ 129, f. & ef. 3-16-77; DEQ 31-1979, f. & ef. 10-1-
79; DEQ 18-1981, f. & ef. 7-13-81; DEQ 12-1983, f. & ef. 6-2-83; DEQ 9-1987, f. & ef. 6-
3-87; DEQ 18-1990, f. & cert. ef. 6-7-90; DEQ 10-1991, f. & cert. ef. 7-1-91; DEQ 9-1992,
f. & cert. ef. 6-5-92; DEQ 10-1992, f. & cert. ef. 6-9-92; DEQ 30-1992, f. & cert. ef. 12-18-
92; DEQ 20-1994, f. & cert. ef. 10-7-94; DEQ 4-1998, f. & cert. ef. 3-30-98; Administrative
correction 10-22-98; DEQ 15-2000, f. & cert. ef. 10-11-00; DEQ 2-2002, f. & cert. ef. 2-12-
02; DEQ 7-2004, f. & cert. ef. 8-3-04; DEQ 5-2005, f. & cert. ef. 7-1-05; DEQ 11-2006, f. &
cert. ef. 8-15-06; DEQ 5-2007, f. & cert. ef. 7-3-07; DEQ 8-2008, f. 6-27-08, cert. ef. 7-1-08;
DEQ 7-2010, f. 8-27-10, cert. ef. 9-1-10; DEQ 9-2011, f. & cert. ef. 6-30-11

340-071-0140
Onsite System Fees

(1) This rule establishes the fees for site evaluations, permits, reports,
variances, licenses, and other services the department provides under this
division.

(2) Site evaluation and existing system evaluation fees are listed in
Table 9A.

(3) Permitting fees for systems not subject to WPCF permits are list-
ed in Table 9B and Table 9C.

(4) WPCF permit fees. Fees in this section apply to WPCF permits
issued pursuant to OAR 340-071-0162. WPCF permit fees are listed in
Table 9D.

(5) Innovative or Alternative Technology or Material Review fees are
listed in Table 9F.
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(6) Material Plan Review fees are listed in Table 9F.

(7) Sewage Disposal Service License and Truck Inspection fees are
listed in Table 9E.

(8) Contract county fee schedules.

(a) Each county having an agreement with the department under ORS
454.725 must adopt a fee schedule for services rendered and permits issued.
The county fee schedule may not include the department’s surcharge estab-
lished in section (9) of this rule unless identified as a department surcharge.

(b) A copy of the fee schedule and any subsequent amendments to the
schedule must be submitted to the department.

(c) Fees may not exceed actual costs for efficiently conducted servic-
es.

(9) Department surcharge.

(a) To offset a portion of the administrative and program oversight
costs of the statewide onsite wastewater management program, the depart-
ment and contract counties must levy a surcharge for each site evaluation,
report permit, and other activity for which an application is required in this
division. The surcharge fee is listed in Table 9F. This surcharge does not
apply to sewage disposal service license applications, pumper truck inspec-
tions, annual report evaluation fees, or certification of installers or mainte-
nance providers.

(b) Proceeds from surcharges collected by the department and con-
tract counties must be accounted for separately. Each contract county must
forward the proceeds to the department in accordance with its agreement
with the department.

(10) Refunds. The department may refund all or a portion of a fee
accompanying an application if the applicant withdraws the application
before any field work or other substantial review of the application has been

done.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 454.625, 468.020 & 468.065(2)
Stats. Implemented: ORS 454.745, 468.065 & 468B.050
Hist.: DEQ 10-1981, f. & ef. 3-20-81; DEQ 19-1981, f. 7-23-81, ef. 7-27-81; DEQ 5-1982, f.
& ef. 3-9-82; DEQ 8-1983, . & ef. 5-25-83; DEQ 9-1984, f. & ef. 5-29-84; DEQ 13-1986, f.
& ef. 6-18-86; DEQ 15-1986, f. & ef. 8-6-86; DEQ 6-1988, f. & cert. ef. 3-17-88; DEQ 11-
1991, f. & cert. ef. 7-3-91; DEQ 18-1994, f. 7-28-94, cert. ef. 8-1-94; DEQ 27-1994, f. & cert.
ef. 11-15-94; DEQ 12-1997, f. & cert. ef. 6-19-97; Administrative correction 1-28-98; DEQ
8-1998, . & cert. ef. 6-5-98; DEQ 16-1999, f. & cert. ef. 12-29-99; Administrative correction
2-16-00; DEQ 9-2001(Temp), f. & cert. ef. 7-16-01 thru 12-28-01; DEQ 14-2001, f. & cert.
ef. 12-26-01; DEQ 2-2002, f. & cert. ef. 2-12-02; DEQ 11-2004, f. 12-22-04, cert. ef. 3-1-05;
DEQ 7-2008, f. 6-27-08, cert. ef. 7-1-08; DEQ 10-2009, f. 12-28-09, cert. ef. 1-4-10; DEQ 7-
2010, . 8-27-10, cert. ef. 9-1-10; DEQ 9-2011, f. & cert. ef. 6-30-11

ecccccccoe

Rule Caption: Revised Water Quality Standards for Human Health
Toxic Pollutants and Revised Water Quality Standards
Implementation Policies.

Adm. Order No.: DEQ 10-2011

Filed with Sec. of State: 7-13-2011

Certified to be Effective: 7-13-11

Notice Publication Date: 1-1-2011

Rules Adopted: 340-041-0059, 340-045-0105

Rules Amended: 340-041-0007, 340-041-0009, 340-041-0033, 340-
041-0061, 340-042-0040, 340-042-0080

Subject: DEQ uses Oregon’s water quality standards to implement
Clean Water Act programs, which includes assessing Oregon’s water
quality and developing and enforcing wastewater discharge permits,
Total Maximum Daily loads and water quality certifications. The pro-
posed rules amend Oregon’s water quality standards for toxic pol-
lutants and other water quality standards and policies related to the
application and implementation of the water quality standards in
Clean Water Act and state nonpoint source control programs.

Amended Rules:

Nonpoint source pollution (OAR 340-041-0007 and 340-041-
0061): Revised water quality standards implementation rules per-
taining to agriculture and forestry to make DEQ’s rules consistent
with state statutes affecting nonpoint sources of pollution.

Deletion of existing variance language (340-041-0061): Delet-
ed existing variance regulatory language in 340-041-0061(2) and
adopted a new variance provision in OAR 340-041-0059.

Typographical error (340-041-0061): Corrected a typographical
error at 340-041-0061(9)(a)(e) discovered during the public comment
period that incorrectly cross-referenced the antidegradation policy.
The cross-reference should be to 340-041-0004(9), addressing excep-
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tions to the rule, not 340-041-0004(7), the water quality limited
waters policy.

Bacteria (340-041-0009): Revised a citation in section (10) due
to a numbering revision in 340-041-0061(12).

Human health toxics criteria and establishing site-specific
background pollutant criteria (OAR 340-041-0033): Revised
numeric criteria based on an increased fish consumption rate of 175
grams per day. Criteria that are not based on a fish ingestion method
are not revised. Additional criteria revisions incorporate EPA’s 2002
criteria recommendations, which include added pollutants and revi-
sions to other variables (such as toxicity factors) used to derive some
criteria. The rule also specifies that the new criteria become appli-
cable upon approval by the Environmental Protection Agency. In
addition, a site-specific background pollutant provision allows a lim-
ited increase in the concentration of toxic pollutants present in a dis-
charger’s intake water as long as the facility does not discharge added
mass load of the pollutant and the ambient water body concentration
does not exceed a 10-4 (1 in 10,000) risk level value.

Total maximum daily loads (TMDLs) (OAR 340-042-0040 and
340-042-0080): Makes DEQ’s rules consistent with state statutes to
allocate load limits to air and land sources of pollutants in estab-
lishing TMDLs.

Adopted Rules:

Variance provision (OAR 340-041-0059): Revised rule replaces
the variance provision in 340-041-0061(2). This provision specifies
procedures and requirements, including a pollutant reduction plan,
to obtain a variance from water quality standards. A variance estab-
lishes alternate requirements for a discharger when it demonstrates
that permit limits based on water quality standards cannot be met
based on one of six justification factors. Variances require EPA
approval. The rule also specifies that the new criteria become appli-
cable upon approval by the Environmental Protection Agency.

Intake credits (OAR 340-045-0105): New permitting provision
that allows DEQ to account for background pollutants that are pres-
ent in a discharger’s intake water and pass through the facility as long
as the discharge does not increase the mass or concentration of the
pollutant.

In October, 2008, the Environmental Quality Commission direct-
ed DEQ to pursue rulemaking to set new water quality standards for
toxic pollutants in Oregon based upon on an increased fish con-
sumption rate of 175 grams per day. The commission also directed
DEQ to propose rule language or develop other implementation
strategies to: 1) reduce the adverse impacts of toxic substances in
Oregon’s waters that are the result of nonpoint source discharges or
other sources not subject to permitting, and 2) allow DEQ to imple-
ment the standards in an environmentally meaningful and cost-effec-
tive manner. The final rules, adopted by the Environmental Quality
Commission on June 16,2011, respond to these EQC directives. The
proposed human health toxics criteria revisions correct deficiencies
identified by the Environmental Protection Agency in their June 2010
disapproval of the human health criteria adopted by the EQC in June,
2004.

Rules Coordinator: Maggie Vandehey —(503) 229-6878

340-041-0007
Statewide Narrative Criteria

(1) Notwithstanding the water quality standards contained in this
Division, the highest and best practicable treatment and/or control of
wastes, activities, and flows must in every case be provided so as to main-
tain dissolved oxygen and overall water quality at the highest possible lev-
els and water temperatures, coliform bacteria concentrations, dissolved
chemical substances, toxic materials, radioactivity, turbidities, color, odor,
and other deleterious factors at the lowest possible levels.

(2) Where a less stringent natural condition of a water of the State
exceeds the numeric criteria set out in this Division, the natural condition
supersedes the numeric criteria and becomes the standard for that water
body. However, there are special restrictions, described in OAR 340-041-
0004(9)(a)(D)(iii), that may apply to discharges that affect dissolved oxy-
gen.
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(3) For any new waste sources, alternatives that utilize reuse or dis-
posal with no discharge to public waters must be given highest priority for
use wherever practicable. New source discharges may be approved subject
to the criteria in OAR 340-041-0004(9).

(4) No discharges of wastes to lakes or reservoirs may be allowed
except as provided in section OAR 340-041-0004(9).

(5) Logging and forest management activities must be conducted in
accordance with the rules established by the Environmental Quality
Commission and must not cause violation of water quality standards.
Nonpoint sources of pollution from forest operations on state and private
forest lands are subject to best management practices and other control
measures established by the Oregon Board of Forestry as provided in ORS
527.765 and 527.770. Forest operations conducted in good faith compli-
ance with best management practices and control measures established
under the Forest Practice Act are generally deemed not to cause violations
of water quality standards as provided in ORS 527.770. Forest operations
are subject to load allocations established under ORS 468B.110 and OAR
Division 340-042 to the extent needed to implement the federal Clean
Water Act.

(6) Log handling in public waters must conform to current
Commission policies and guidelines.

(7) Sand and gravel removal operations must be conducted pursuant
to a permit from the Division of State Lands and separated from the active
flowing stream by a watertight berm wherever physically practicable.
Recirculation and reuse of process water must be required wherever practi-
cable. Discharges or seepage or leakage losses to public waters may not
cause a violation of water quality standards or adversely affect legitimate
beneficial uses.

(8) Road building and maintenance activities must be conducted in a
manner so as to keep waste materials out of public waters and minimize
erosion of cut banks, fills, and road surfaces.

(9) In order to improve controls over nonpoint sources of pollution,
federal, State, and local resource management agencies will be encouraged
and assisted to coordinate planning and implementation of programs to reg-
ulate or control runoff, erosion, turbidity, stream temperature, stream flow,
and the withdrawal and use of irrigation water on a basin-wide approach so
as to protect the quality and beneficial uses of water and related resources.
Such programs may include, but not be limited to, the following:

(a) Development of projects for storage and release of suitable quali-
ty waters to augment low stream flow;

(b) Urban runoff control to reduce erosion;

(c) Possible modification of irrigation practices to reduce or minimize
adverse impacts from irrigation return flows;

(d) Stream bank erosion reduction projects; and

(e) Federal water quality restoration plans.

(10) The development of fungi or other growths having a deleterious
effect on stream bottoms, fish or other aquatic life, or that are injurious to
health, recreation, or industry may not be allowed;

(11) The creation of tastes or odors or toxic or other conditions that
are deleterious to fish or other aquatic life or affect the potability of drink-
ing water or the palatability of fish or shellfish may not be allowed;

(12) The formation of appreciable bottom or sludge deposits or the
formation of any organic or inorganic deposits deleterious to fish or other
aquatic life or injurious to public health, recreation, or industry may not be
allowed;

(13) Objectionable discoloration, scum, oily sheens, or floating
solids, or coating of aquatic life with oil films may not be allowed;

(14) Aesthetic conditions offensive to the human senses of sight, taste,
smell, or touch may not be allowed;

(15) Radioisotope concentrations may not exceed maximum permis-
sible concentrations (MPC’s) in drinking water, edible fishes or shellfishes,
wildlife, irrigated crops, livestock and dairy products, or pose an external
radiation hazard;

(16) Minimum Design Criteria for Treatment and Control of Wastes.
Except as provided in OAR 340-041-0101 through 340-041-0350, and sub-
ject to the implementation requirements set forth in OAR 340-041-0061,
prior to discharge of any wastes from any new or modified facility to any
waters of the State, such wastes must be treated and controlled in facilities
designed in accordance with the following minimum criteria.

(a) In designing treatment facilities, average conditions and a normal
range of variability are generally used in establishing design criteria. A
facility once completed and placed in operation should operate at or near
the design limit most of the time but may operate below the design criteria
limit at times due to variables which are unpredictable or uncontrollable.
This is particularly true for biological treatment facilities. The actual oper-
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ating limits are intended to be established by permit pursuant to ORS
468.740 and recognize that the actual performance level may at times be
less than the design criteria.

(A) Sewage wastes:

(i) Effluent BOD concentrations in mg/l, divided by the dilution fac-
tor (ratio of receiving stream flow to effluent flow) may not exceed one
unless otherwise approved by the Commission;

(ii) Sewage wastes must be disinfected, after treatment, equivalent to
thorough mixing with sufficient chlorine to provide a residual of at least 1
part per million after 60 minutes of contact time unless otherwise specifi-
cally authorized by permit;

(iii) Positive protection must be provided to prevent bypassing raw or
inadequately treated sewage to public waters unless otherwise approved by
the Department where elimination of inflow and infiltration would be nec-
essary but not presently practicable; and

(iv) More stringent waste treatment and control requirements may be
imposed where special conditions make such action appropriate.

(B) Industrial wastes:

(i) After maximum practicable in-plant control, a minimum of sec-
ondary treatment or equivalent control (reduction of suspended solids and
organic material where present in significant quantities, effective disinfec-
tion where bacterial organisms of public health significance are present,
and control of toxic or other deleterious substances);

(ii) Specific industrial waste treatment requirements may be deter-
mined on an individual basis in accordance with the provisions of this plan,
applicable federal requirements, and the following:

(I) The uses that are or may likely be made of the receiving stream;

(II) The size and nature of flow of the receiving stream;

(IIT) The quantity and quality of wastes to be treated; and

(IV) The presence or absence of other sources of pollution on the
same watershed.

(iii) Where industrial, commercial, or agricultural effluents contain
significant quantities of potentially toxic elements, treatment requirements
may be determined utilizing appropriate bioassays;

(iv) Industrial cooling waters containing significant heat loads must
be subjected to off-stream cooling or heat recovery prior to discharge to
public waters;

(v) Positive protection must be provided to prevent bypassing of raw
or inadequately treated industrial wastes to any public waters;

(vi) Facilities must be provided to prevent and contain spills of poten-
tially toxic or hazardous materials.

Stat. Auth.: ORS 468.020, 468B.030, 468B.035, 468B.048

Stats. Implemented: ORS 468B 030, 468B.035, 468B.048

Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 2-2007, f. & cert. ef. 3-15-07; DEQ 10-

2011, f. & cert. ef. 7-13-11

340-041-0009
Bacteria

(1) Numeric Criteria: Organisms of the coliform group commonly
associated with fecal sources (MPN or equivalent membrane filtration
using a representative number of samples) may not exceed the criteria
described in paragraphs (a) and (b) of this paragraph:

(a) Freshwaters and Estuarine Waters Other than Shellfish Growing
Waters:

(A) A 30-day log mean of 126 E. coli organisms per 100 milliliters,
based on a minimum of five (5) samples;

(B) No single sample may exceed 406 E. coli organisms per 100 mil-
liliters.

(b) Marine Waters and Estuarine Shellfish Growing Waters: A fecal
coliform median concentration of 14 organisms per 100 milliliters, with not
more than ten percent of the samples exceeding 43 organisms per 100 ml.

(2) Raw Sewage Prohibition: No sewage may be discharged into or in
any other manner be allowed to enter the waters of the State, unless such
sewage has been treated in a manner approved by the Department or other-
wise allowed by these rules;

(3) Animal Waste: Runoff contaminated with domesticated animal
wastes must be minimized and treated to the maximum extent practicable
before it is allowed to enter waters of the State;

(4) Bacterial pollution or other conditions deleterious to waters used
for domestic purposes, livestock watering, irrigation, bathing, or shellfish
propagation, or otherwise injurious to public health may not be allowed;

(5) Effluent Limitations for Bacteria: Except as allowed in subsection
(c) of this section, upon NPDES permit renewal or issuance, or upon
request for a permit modification by the permittee at an earlier date, efflu-
ent discharges to freshwaters, and estuarine waters other than shellfish
growing waters may not exceed a monthly log mean of 126 E. coli organ-
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isms per 100 ml. No single sample may exceed 406 E. coli organisms per
100 ml. However, no violation will be found, for an exceedance if the per-
mittee takes at least five consecutive re-samples at four-hour intervals
beginning as soon as practicable (preferably within 28 hours) after the orig-
inal sample was taken and the log mean of the five re-samples is less than
or equal to 126 E. coli. The following conditions apply:

(a) If the Department finds that re-sampling within the timeframe out-
lined in this section would pose an undue hardship on a treatment facility,
a more convenient schedule may be negotiated in the permit, provided that
the permittee demonstrates that the sampling delay will result in no increase
in the risk to water contact recreation in waters affected by the discharge;

(b) The in-stream criterion for chlorine listed in Table 20 must be met
at all times outside the assigned mixing zone;

(c) For sewage treatment plants that are authorized to use recycled
water pursuant to OAR 340, division 55, and that also use a storage pond
as a means to dechlorinate their effluent prior to discharge to public waters,
effluent limitations for bacteria may, upon request by the permittee, be
based upon appropriate total coliform limits as required by OAR 340, divi-
sion 55:

(i) Class C limitations: No two consecutive samples may exceed 240
total coliform per 100 milliliters.

(i) Class A and Class B limitations: No single sample may exceed 23
total coliform per 100 milliliters.

(iii) No violation will be found for an exceedance under this para-
graph if the permittee takes at least five consecutive re-samples at four hour
intervals beginning as soon as practicable (preferably within 28 hours) after
the original sample(s) were taken; and in the case of Class C recycled water,
the log mean of the five re-samples is less than or equal to 23 total coliform
per 100 milliliters or, in the case of Class A and Class B recycled water, if
the log mean of the five re-samples is less than or equal to 2.2 total coliform
per 100 milliliters.

(6) Sewer Overflows in winter: Domestic waste collection and treat-
ment facilities are prohibited from discharging raw sewage to waters of the
State during the period of November 1 through May 21, except during a
storm event greater than the one-in-five-year, 24-hour duration storm.
However, the following exceptions apply:

(a) The Commission may on a case-by-case basis approve a bacteria
control management plan to be prepared by the permittee, for a basin or
specified geographic area which describes hydrologic conditions under
which the numeric bacteria criteria would be waived. These plans will iden-
tify the specific hydrologic conditions, identify the public notification and
education processes that will be followed to inform the public about an
event and the plan, describe the water quality assessment conducted to
determine bacteria sources and loads associated with the specified hydro-
logic conditions, and describe the bacteria control program that is being
implemented in the basin or specified geographic area for the identified
sources;

(b) Facilities with separate sanitary and storm sewers existing on
January 10, 1996, and which currently experience sanitary sewer overflows
due to inflow and infiltration problems, must submit an acceptable plan to
the Department at the first permit renewal, which describes actions that will
be taken to assure compliance with the discharge prohibition by January 1,
2010. Where discharges occur to a receiving stream with sensitive benefi-
cial uses, the Department may negotiate a more aggressive schedule for dis-
charge elimination;

(c) On a case-by-case basis, the beginning of winter may be defined
as October 15, if the permittee so requests and demonstrates to the
Department’s satisfaction that the risk to beneficial uses, including water
contact recreation, will not be increased due to the date change.

(7) Sewer Overflows in summer: Domestic waste collection and treat-
ment facilities are prohibited from discharging raw sewage to waters of the
State during the period of May 22 through October 31, except during a
storm event greater than the one-in-ten-year, 24-hour duration storm. The
following exceptions apply:

(a) For facilities with combined sanitary and storm sewers, the
Commission may on a case-by-case basis approve a bacteria control man-
agement plan such as that described in subsection (6)(a) of this rule;

(b) On a case-by-case basis, the beginning of summer may be defined
as June 1 if the permittee so requests and demonstrates to the Department’s
satisfaction that the risk to beneficial uses, including water contact recre-
ation, will not be increased due to the date change;

(c) For discharge sources whose permit identifies the beginning of
summer as any date from May 22 through May 31: If the permittee demon-
strates to the Department’s satisfaction that an exceedance occurred
between May 21 and June 1 because of a sewer overflow, and that no
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increase in risk to beneficial uses, including water contact recreation,
occurred because of the exceedance, no violation may be triggered, if the
storm associated with the overflow was greater than the one-in-five-year,
24-hour duration storm.

(8) Storm Sewers Systems Subject to Municipal NPDES Stormwater
Permits: Best management practices must be implemented for permitted
storm sewers to control bacteria to the maximum extent practicable. In
addition, a collection-system evaluation must be performed prior to permit
issuance or renewal so that illicit and cross connections are identified. Such
connections must be removed upon identification. A collection system eval-
uation is not required where the Department determines that illicit and cross
connections are unlikely to exist.

(9) Storm Sewers Systems Not Subject to Municipal NPDES
Stormwater Permits: A collection system evaluation must be performed of
non-permitted storm sewers by January 1, 2005, unless the Department
determines that an evaluation is not necessary because illicit and cross con-
nections are unlikely to exist. Illicit and cross-connections must be removed
upon identification.

(10) Water Quality Limited for Bacteria: In those water bodies, or
segments of water bodies identified by the Department as exceeding the rel-
evant numeric criteria for bacteria in the basin standards and designated as
water-quality limited under section 303(d) of the Clean Water Act, the
requirements specified in section 11 of this rule and in OAR 340-041-
0061(11) must apply.

(11) In water bodies designated by the Department as water-quality
limited for bacteria, and in accordance with priorities established by the
Department, development and implementation of a bacteria management
plan may be required of those sources that the Department determines to be
contributing to the problem. The Department may determine that a plan is
not necessary for a particular stream segment or segments within a water-
quality limited basin based on the contribution of the segment(s) to the
problem. The bacteria management plans will identify the technologies,
best management practices and/or measures and approaches to be imple-
mented by point and nonpoint sources to limit bacterial contamination. For
point sources, their National Pollutant Discharge Elimination System per-
mit is their bacteria management plan. For nonpoint sources, the bacteria
management plan will be developed by designated management agencies
(DMAs) which will identify the appropriate best management practices or
measures and approaches.

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 17-2003, . & cert. ef. 12-9-03; DEQ 6-2008, f. & cert. ef. 5-5-08; DEQ 10-2011,

f. & cert. ef. 7-13-11

340-041-0033
Toxic Substances

(1) Amendments in sections (4) and (6) of this rule (OAR 340-041-
0033) and associated revisions to Tables 20, 33A, 33B and 40 do not
become applicable for purposes of ORS chapter 468B or the federal Clean
Water Act unless and until EPA approves the provisions it identifies as
water quality standards pursuant to 40 CFR 131.21 (4/27/2000).

(2) Toxic substances may not be introduced above natural background
levels in waters of the state in amounts, concentrations, or combinations
that may be harmful, may chemically change to harmful forms in the envi-
ronment, or may accumulate in sediments or bioaccumulate in aquatic life
or wildlife to levels that adversely affect public health, safety, or welfare or
aquatic life, wildlife, or other designated beneficial uses.

(3) Aquatic Life Criteria. Levels of toxic substances in waters of the
state may not exceed the applicable aquatic life criteria listed in Tables 20,
33A, and 33B. Tables 33A and 33B, adopted on May 20, 2004, update
Table 20 as described in this section.

(a) Each value for criteria in Table 20 is effective until the correspon-
ding value in Tables 33A or 33B becomes effective.

(A) Each value in Table 33A is effective on February 15, 2005, unless
EPA has disapproved the value before that date. If a value is subsequently
disapproved, any corresponding value in Table 20 becomes effective imme-
diately. Values that are the same in Tables 20 and 33A remain in effect.

(B) Each value in Table 33B is effective upon EPA approval.

(b) The department will note the effective date for each value in
Tables 20, 33A, and 33B as described in this section.

(4) Human Health Criteria. The criteria for waters of the state listed
in Table 40 are established to protect Oregonians from potential adverse
health effects associated with long-term exposure to toxic substances asso-
ciated with consumption of fish, shellfish, and water.

(5) To establish permit or other regulatory limits for toxic substances
for which criteria are not included in Tables 20, 33A, or 33B, the depart-
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ment may use the guidance values in Table 33C, public health advisories,
and other published scientific literature. The department may also require
or conduct bio-assessment studies to monitor the toxicity to aquatic life of
complex effluents, other suspected discharges, or chemical substances
without numeric criteria.

(6) Establishing Site-Specific Background Pollutant Criteria: This
provision is a performance based water quality standard that results in site-
specific human health water quality criteria under the conditions and pro-
cedures specified in this rule section. It addresses existing permitted dis-
charges of a pollutant removed from the same body of water. For water-
bodies where a discharge does not increase the pollutant’s mass and does
not increase the pollutant concentration by more than 3%, and where the
water body meets a pollutant concentration associated with a risk level of
1x10-4, DEQ concludes that the pollutant concentration continues to pro-
tect human health.

(a) Definitions: For the purpose of this section (OAR 340-041-
0033(6)):

(A) “Background pollutant concentration” means the ambient water
body concentration immediately upstream of the discharge, regardless of
whether those pollutants are natural or result from upstream human activi-
ty.

(B) An “intake pollutant” is the amount of a pollutant that is present
in public waters (including groundwater) as provided in subsection (C),
below, at the time it is withdrawn from such waters by the discharger or
other facility supplying the discharger with intake water.

(C) “Same body of water”: An intake pollutant is considered to be
from the “same body of water” as the discharge if the department finds that
the intake pollutant would have reached the vicinity of the outfall point in
the receiving water within a reasonable period had it not been removed by
the permittee. This finding may be deemed established if:

(i) The background concentration of the pollutant in the receiving
water (excluding any amount of the pollutant in the facility’s discharge) is
similar to that in the intake water;

(ii) There is a direct hydrological connection between the intake and
discharge points; and

(I) The department may also consider other site-specific factors rele-
vant to the transport and fate of the pollutant to make the finding in a par-
ticular case that a pollutant would or would not have reached the vicinity of
the outfall point in the receiving water within a reasonable period had it not
been removed by the permittee.

(IT) An intake pollutant from groundwater may be considered to be
from the “same body of water” if the department determines that the pollu-
tant would have reached the vicinity of the outfall point in the receiving
water within a reasonable period had it not been removed by the permittee,
except that such a pollutant is not from the same body of water if the
groundwater contains the pollutant partially or entirely due to past or pres-
ent human activity, such as industrial, commercial, or municipal operations,
disposal actions, or treatment processes.

(iii) Water quality characteristics (e.g., temperature, pH, hardness) are
similar in the intake and receiving waters.

(b) Applicability

(A) Site-specific criteria may be established under this rule section
only for carcinogenic pollutants.

(B) Site-specific criteria established under this rule section apply in
the vicinity of the discharge for purposes of establishing permit limits for
the specified permittee.

(C) The underlying waterbody criteria continue to apply for all other
Clean Water Act programs.

(D) The site-specific background pollutant criterion will be effective
upon department issuance of the permit for the specified permittee.

(E) Any site-specific criteria developed under this procedure will be
re-evaluated upon permit renewal.

(c) A site-specific background pollutant criterion may be established
where all of the following conditions are met:

(A) The discharger has a currently effective NPDES permit;

(B) The mass of the pollutant discharged to the receiving waterbody
does not exceed the mass of the intake pollutant from the same body of
water, as defined in section (6)(a)(C) above, and, therefore, does not
increase the total mass load of the pollutant in the receiving water body;

(C) The discharger has not been assigned a TMDL wasteload alloca-
tion for the pollutant in question;

(D) The permittee uses any feasible pollutant reduction measures
available and known to minimize the pollutant concentration in their dis-
charge;
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(E) The pollutant discharge has not been chemically or physically
altered in a manner that causes adverse water quality impacts that would not
occur if the intake pollutants were left in-stream; and,

(F) The timing and location of the pollutant discharge would not
cause adverse water quality impacts that would not occur if the intake pol-
lutant were left in-stream.

(d) The site-specific background pollutant criterion must be the most
conservative of the following four values. The procedures deriving these
values are described in the sections (6)(e) of this rule.

(A) The projected in-stream pollutant concentration resulting from
the current discharge concentration and any feasible pollutant reduction
measures under (c)(D) above, after mixing with the receiving stream.

(B) The projected in-stream pollutant concentration resulting from the
portion of the current discharge concentration associated with the intake
pollutant mass after mixing with the receiving stream. This analysis ensures
that there will be no increase in the mass of the intake pollutant in the
receiving water body as required by condition (c)(B) above.

(C) The projected in-stream pollutant concentration associated with a
3% increase above the background pollutant concentration as calculated:

(i) For the mainstem Willamette and Columbia Rivers, using 25% of
the harmonic mean flow of the waterbody.

(i) For all other waters, using 100% of the harmonic mean flow or
similar critical flow value of the waterbody.

(D) A criterion concentration value representing a human health risk
level of 1 x 10-4. This value is calculated using EPA’s human health crite-
ria derivation equation for carcinogens (EPA 2000), a risk level of 1 x 10~
4 and the same values for the remaining calculation variables that were
used to derive the underlying human health criterion.

(e) Procedure to derive a site-specific human health water quality cri-
terion to address a background pollutant:

(A) The department will develop a flow-weighted characterization of
the relevant flows and pollutant concentrations of the receiving waterbody,
effluent and all facility intake pollutant sources to determine the fate and
transport of the pollutant mass.

(i) The pollutant mass in the effluent discharged to a receiving water-
body may not exceed the mass of the intake pollutant from the same body
of water.

(i) Where a facility discharges intake pollutants from multiple
sources that originate from the receiving waterbody and from other water-
bodies, the department will calculate the flow-weighted amount of each
source of the pollutant in the characterization.

(iii) Where intake water for a facility is provided by a municipal water
supply system and the supplier provides treatment of the raw water that
removes an intake water pollutant, the concentration and mass of the intake
water pollutant shall be determined at the point where the water enters the
water supplier’s distribution system.

(B) Using the flow weighted characterization developed in Section
(6)(e)(A), the department will calculate the in-stream pollutant concentra-
tion following mixing of the discharge into the receiving water. The result-
ant concentration will be used to determine the conditions in Section
(6)(d)(A) and (B).

(C) Using the flow weighted characterization, the department will cal-
culate the in-stream pollutant concentration based on an increase of 3%
above background pollutant concentration. The resultant concentration will
be used to determine the condition in Section (6)(d)(C).

(i) For the mainstem Willamette and Columbia Rivers, 25% of the
harmonic mean flow of the waterbody will be used.

(ii) For all other waters, 100% of the harmonic mean flow or similar
critical flow value of the waterbody will be used.

(D) The department will select the most conservative of the following
values as the site-specific water quality criterion.

(i) The projected in-stream pollutant concentration described in
Section 6(e)(B);

(ii) The in-stream pollutant concentration based on an increase of 3%
above background described in Section (6)(e)(C); or

(iii) A water quality criterion based on a risk level of 1 x 10-4.

(f) Calculation of water quality based effluent limits based on a site-
specific background pollutant criterion:

(A) For discharges to receiving waters with a site-specific background
pollutant criterion, the department will use the site-specific criterion in the
calculation of a numeric water quality based effluent limit.

(B) The department will compare the calculated water quality based
effluent limits to any applicable aquatic toxicity or technology based efflu-
ent limits and select the most conservative for inclusion in the permit con-
ditions.
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(g) In addition to the water quality based effluent limits described in
Section (6)(f), the department will calculate a mass-based limit where nec-
essary to ensure that the condition described in Section (6)(c)(B) is met.
Where mass-based limits are included, the permit shall specify how com-
pliance with mass-based effluent limitations will be assessed.

(h) The permit shall include a provision requiring the department to
consider the re-opening of the permit and re-evaluation of the site-specific
background pollutant criterion if new information shows the discharger no
longer meets the conditions described in subsections (6)(c) and (e).

(i) Public Notification Requirements.

(A) If the department proposes to grant a site-specific background
pollutant criterion, it must provide public notice of the proposal and hold a
public hearing. The public notice may be included in the public notification
of a draft NPDES permit or other draft regulatory decision that would rely
on the criterion and will also be published on the water quality standards
website;

(B) The department will publish a list of all site-specific background
pollutant criteria approved pursuant to this rule. A criterion will be added to
this list within 30 days of its effective date. The list will identify: the per-
mittee; the site-specific background pollutant criterion and the associated
risk level; the waterbody to which the criterion applies; the allowable pol-
lutant effluent limit; and how to obtain additional information about the cri-
terion.

(7) Arsenic Reduction Policy: The inorganic arsenic criterion for the
protection of human health from the combined consumption of organisms
and drinking water is 2.1 micrograms per liter. While this criterion is pro-
tective of human health and more stringent than the federal maximum con-
taminant level (MCL) for arsenic in drinking water, which is 10 micro-
grams per liter, it nonetheless is based on a higher risk level than the
Commission has used to establish other human health criteria. This higher
risk level recognizes that much of the risk is due to naturally high levels of
inorganic arsenic in Oregon’s waterbodies. In order to maintain the lowest
human health risk from inorganic arsenic in drinking water, the
Commission has determined that it is appropriate to adopt the following
policy to limit the human contribution to that risk.

(a) The arsenic reduction policy established by this rule section does
not become applicable for purposes of ORS chapter 468B or the federal
Clean Water Act unless and until the numeric arsenic criteria established by
this rule are approved by EPA pursuant to 40 CFR 131.21 (4/27/2000).

(b) It is the policy of the Commission that the addition of inorganic
arsenic from new or existing anthropogenic sources to waters of the state
within a surface water drinking water protection area be reduced the maxi-
mum amount feasible. The requirements of this rule section (OAR 340-
041-0033(4)) apply to sources that discharge to surface waters of the state
with an ambient inorganic arsenic concentration equal to or lower than the
applicable numeric inorganic arsenic criteria for the protection of human
health.

(c) The following definitions apply to this section (OAR 340-041-
0033(4)):

(A) “Add inorganic arsenic” means to discharge a net mass of inor-
ganic arsenic from a point source (the mass of inorganic arsenic discharged
minus the mass of inorganic arsenic taken into the facility from a surface
water source).

(B) A “surface water drinking water protection area,” for the purpose
of this section, means an area delineated as such by DEQ under the source
water assessment program of the federal Safe Drinking Water Act, 42
U.S.C. § 300j 13. The areas are delineated for the purpose of protecting
public or community drinking water supplies that use surface water
sources. These delineations can be found at DEQ’s drinking water program
website.

(C) “Potential to significantly increase inorganic arsenic concentra-
tions in the public drinking water supply source water” means:

(i) to increase the concentration of inorganic arsenic in the receiving
water for a discharge by 10 percent or more after mixing with the harmon-
ic mean flow of the receiving water; or

(ii) as an alternative, if sufficient data are available, the discharge will
increase the concentration of inorganic arsenic in the surface water intake
water of a public water system by 0.021 micrograms per liter or more based
on a mass balance calculation.

(d) Following the effective date of this rule, applications for an indi-
vidual NPDES permit or permit renewal received from industrial discharg-
ers located in a surface water drinking water protection area and identified
by DEQ as likely to add inorganic arsenic to the receiving water must
include sufficient data to enable DEQ to determine whether:

(A) The discharge in fact adds inorganic arsenic; and
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(B) The discharge has the potential to significantly increase inorgan-
ic arsenic concentrations in the public drinking water supply source water.

(e) Where DEQ determines that both conditions in subsection (d) of
this section (4) are true, the industrial discharger must develop an inorgan-
ic arsenic reduction plan and propose all feasible measures to reduce its
inorganic arsenic loading to the receiving water. The proposed plan, includ-
ing proposed measures, monitoring and reporting requirements, and a
schedule for those actions, will be described in the fact sheet and incorpo-
rated into the source’s NPDES permit after public comment and DEQ
review and approval. In developing the plan, the source must:

(A) Identify how much it can minimize its inorganic arsenic discharge
through pollution prevention measures, process changes, wastewater treat-
ment, alternative water supply (for groundwater users) or other possible
pollution prevention and/or control measures;

(B) Evaluate the costs, feasibility and environmental impacts of the
potential inorganic arsenic reduction and control measures;

(C) Estimate the predicted reduction in inorganic arsenic and the
reduced human health risk expected to result from the control measures;

(D) Propose specific inorganic arsenic reduction or control measures,
if feasible, and an implementation schedule; and

(E) Propose monitoring and reporting requirements to document
progress in plan implementation and the inorganic arsenic load reductions.

(f) In order to implement this section, DEQ will develop the follow-
ing information and guidance within 120 days of the effective date of this
rule and periodically update it as warranted by new information:

(A) A list of industrial sources or source categories, including indus-
trial stormwater and sources covered by general permits, that are likely to
add inorganic arsenic to surface waters of the State.

(i) For industrial sources or source categories permitted under a gen-
eral permit that have been identified by DEQ as likely sources of inorganic
arsenic, DEQ will evaluate options for reducing inorganic arsenic during
permit renewal or evaluation of Stormwater Pollution Control Plans.

(B) Quantitation limits for monitoring inorganic arsenic concentra-
tions.

(C) Information and guidance to assist sources in estimating, pursuant
to paragraph (d)(C) of this section, the reduced human health risk expected
to result from inorganic arsenic control measures based on the most current
EPA risk assessment.

(g) It is the policy of the Commission that landowners engaged in
agricultural or development practices on land where pesticides, fertilizers,
or soil amendments containing arsenic are currently being or have previ-
ously been applied, implement conservation practices to minimize the ero-
sion and runoff of inorganic arsenic to waters of the State or to a location

where such material could readily migrate into waters of the State.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04; DEQ 17-
2010, f. & cert. ef. 12-21-10; DEQ 8-2011, f. & cert. ef. 6-30-11; DEQ 10-2011, f. & cert. ef.
7-13-11

340-041-0059
Variances

This rule (OAR 340-041-0059) does not become applicable for pur-
poses of ORS chapter 468B or the federal Clean Water Act unless and until
EPA approves the provisions it identifies as water quality standards pur-
suant to 40 CFR 131.21 (4/27/2000).

(1) Applicability. Subject to the requirements and limitations set out
in sections (2) through (7) below, a point source may request a water qual-
ity standards variance where it is demonstrated that the source cannot fea-
sibly meet effluent limits sufficient to meet water quality standards. The
director of the department will determine whether to issue a variance for a
source covered by an existing NPDES permit. The commission will deter-
mine whether to issue a variance for a discharger that does not have a cur-
rently effective NPDES permit.

(a) The variance applies only to the specified point source permit and
pollutant(s); the underlying water quality standard(s) otherwise remains in
effect.

(b) The department or commission may not grant a variance if:

(A) The effluent limit sufficient to meet the underlying water quality
standard can be attained by implementing technology-based effluent limits
required under sections 301(b) and 306 of the federal Clean Water Act, and
by implementing cost-effective and reasonable best management practices
for nonpoint sources under the control of the discharger; or

(B) The variance would likely jeopardize the continued existence of
any threatened or endangered species listed under section 4 of the
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Endangered Species Act or result in the destruction or adverse modification
of such species’ critical habitat; or

(C) The conditions allowed by the variance would result in an unrea-
sonable risk to human health; or

(D) A point source does not have a currently effective NPDES permit,
unless the variance is necessary to:

(i) Prevent or mitigate a threat to public health or welfare;

(ii) Allow a water quality or habitat restoration project that may cause
short term water quality standards exceedances, but will result in long term
water quality or habitat improvement that enhances the support of aquatic
life uses;

(iii) Provide benefits that outweigh the environmental costs of lower-
ing water quality. This analysis is comparable to that required under the
antidegradation regulation contained in OAR-041-0004(6)(b); or

(E) The information and demonstration submitted in accordance with
section (4) below does not allow the department or commission to conclude
that a condition in section (2) has been met.

(2) Conditions to Grant a Variance. Before the commission or depart-
ment may grant a variance, it must determine that:

(a) No existing use will be impaired or removed as a result of granti-
ng the variance and

(b) Attaining the water quality standard during the term of the vari-
ance is not feasible for one or more of the following reasons:

(A) Naturally occurring pollutant concentrations prevent the attain-
ment of the use;

(B) Natural, ephemeral, intermittent, or low flow conditions or water
levels prevent the attainment of the use, unless these conditions may be
compensated for by the discharge of sufficient volume of effluent dis-
charges to enable uses to be met without violating state water conservation
requirements;

(C) Human-caused conditions or sources of pollution prevent the
attainment of the use and cannot be remedied or would cause more envi-
ronmental damage to correct than to leave in place;

(D) Dams, diversions, or other types of hydrologic modifications pre-
clude the attainment of the use, and it is not feasible to restore the water-
body to its original condition or to operate such modification in a way
which would result in the attainment of the use;

(E) Physical conditions related to the natural features of the water-
body, such as the lack of a proper substrate, cover, flow, depth, pools, rif-
fles, and unrelated to water quality preclude attainment of aquatic life pro-
tection uses; or

(F) Controls more stringent than those required by sections 301(b)
and 306 of the federal Clean Water Act would result in substantial and
widespread economic and social impact.

(3) Variance Duration.

(a) The duration of a variance must not exceed the term of the NPDES
permit. If the permit is administratively extended, the permit effluent limits
and any other requirements based on the variance and associated pollutant
reduction plan will continue to be in effect during the period of the admin-
istrative extension. The department will give priority to NPDES permit
renewals for permits containing variances and where a renewal application
has been submitted to the director at least one hundred eighty days prior to
the NPDES permit expiration date.

(b) When the duration of the variance is less than the term of a
NPDES permit, the permittee must be in compliance with the specified
effluent limitation sufficient to meet the underlying water quality standard
upon the expiration of the variance.

(c) A variance is effective only after EPA approval. The effective date
and duration of the variance will be specified in a NPDES permit or order
of the commission or department.

(4) Variance Submittal Requirements. To request a variance, a per-
mittee must submit the following information to the department:

(a) A demonstration that attaining the water quality standard for a spe-
cific pollutant is not feasible for the requested duration of the variance
based on one or more of the conditions found in section (2)(b) of this rule;

(b) A description of treatment or alternative options considered to
meet limits based on the applicable underlying water quality standard, and
a description of why these options are not technically, economically, or oth-
erwise feasible;

(c) Sufficient water quality data and analyses to characterize ambient
and discharge water pollutant concentrations;

(d) Any cost-effective and reasonable best management practices for
nonpoint sources under the control of the discharger that addresses the pol-
lutant the variance is based upon;
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(e) A proposed pollutant reduction plan that includes any actions to be
taken by the permittee that would result in reasonable progress toward
meeting the underlying water quality standard. Such actions may include
proposed pollutant offsets or trading or other proposed pollutant reduction
activities, and associated milestones for implementing these measures.
Pollutant reduction plans will be tailored to address the specific circum-
stances of each facility and to the extent pollutant reduction can be
achieved; and

(f) If the discharger is a publicly owned treatment works, a demon-
stration of the jurisdiction’s legal authority (such as a sewer use ordinance)
to regulate the pollutant for which the variance is sought. The jurisdiction’s
legal authority must be sufficient to control potential sources of that pollu-
tant that discharge into the jurisdiction’s sewer collection system.

(5) Variance Permit Conditions. Effluent limits in the discharger’s
permit will be based on the variance and not the underlying water quality
standard, so long as the variance remains effective. The department must
establish and incorporate into the discharger’s NPDES permit all conditions
necessary to implement and enforce an approved variance and associated
pollutant reduction plan. The permit must include, at a minimum, the fol-
lowing requirements:

(a) An interim concentration based permit limit or requirement repre-
senting the best achievable effluent quality based on discharge monitoring
data and that is no less stringent than that achieved under the previous per-
mit. For a new discharger, the permit limit will be calculated based on best
achievable technology;

(b) A requirement to implement any pollutant reduction actions
approved as part of a pollutant reduction plan submitted in accordance with
section (4)(e) above and to make reasonable progress toward attaining the
underlying water quality standard(s);

(c) Any studies, effluent monitoring, or other monitoring necessary to
ensure compliance with the conditions of the variance; and

(d) An annual progress report to the department describing the results
of any required studies or monitoring during the reporting year and identi-
fying any impediments to reaching any specific milestones stated in the
variance.

(6) Public Notification Requirements.

(a) If the department proposes to grant a variance, it must provide
public notice of the proposal and hold a public hearing. The public notice
may be included in the public notification of a draft NPDES permit or other
draft regulatory decision that would rely on the variance;

(b) The department will publish a list of all variances approved pur-
suant to this rule. Newly approved variances will be added to this list with-
in 30 days of their effective date. The list will identify: the discharger; the
underlying water quality standard addressed by the variance; the waters of
the state to which the variance applies; the effective date and duration of the
variance; the allowable pollutant effluent limit granted under the variance;
and how to obtain additional information about the variance.

(7) Variance Renewals.

(a) A variance may be renewed if:

(A) The permittee makes a renewed demonstration pursuant to section
(2) of this rule that attaining the water quality standard continues to be
infeasible,

(B) The permittee submits any new or updated information pertaining
to any of the requirements of section 4,

(C) The department determines that all conditions and requirements
of the previous variance and actions contained in the pollutant reduction
plan pursuant to section (5) have been met, unless reasons outside the con-
trol of the discharger prevented meeting any condition or requirement, and

(D) All other requirements of this rule have been met.

(b) A variance renewal must be approved by the department director

and by EPA.
Stat. Auth.: ORS 468.020, 468B.010, 468B.020, 468B.035, 468B.110
Stats. Implemented: ORS 468B.048
Hist.: DEQ 10-2011, f. & cert. ef. 7-13-11

340-041-0061
Other Implementation of Water Quality Criteria

(1) A waste treatment and disposal facility may not be constructed or
operated and wastes may not be discharged to public waters without a per-
mit from the department in accordance with ORS 468B.050.

(2) Plans for all sewage and industrial waste treatment, control, and
disposal facilities must be submitted to the department for review and
approval prior to construction as required by ORS 468B.055.

(3) Minimum design criteria for waste treatment and control facilities
prescribed under this plan and other waste treatment and controls deemed
necessary to ensure compliance with the water quality standards contained
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in this plan must be provided in accordance with specific permit conditions
for those sources or activities for which permits are required and the fol-
lowing implementation program.

(a) For new or expanded waste loads or activities, fully approved
treatment or control facilities, or both, must be provided prior to discharge
of any wastes from the new or expanded facilities or conduct of the new or
expanded activity.

(b) For existing waste loads or activities, additional treatment or con-
trol facilities necessary to correct specific unacceptable water quality con-
ditions must be provided in accordance with a specific program and
timetable incorporated into the waste discharge permit for the individual
discharger or activity. In developing treatment requirements and implemen-
tation schedules for existing installations or activities, consideration will be
given to the impact upon the overall environmental quality, including air,
water, land use, and aesthetics.

(c) Wherever minimum design criteria for waste treatment and control
facilities set forth in this plan are more stringent than applicable federal
standards and treatment levels currently being provided, upgrading to the
more stringent requirements will be deferred until it is necessary to expand
or otherwise modify or replace the existing treatment facilities. Such defer-
ral will be acknowledged in the permit for the source.

(d) Where planning, design, or construction of new or modified waste
treatment and controls to meet prior applicable state or federal requirements
is underway at the time this plan is adopted, such plans, design, or con-
struction may be completed under the requirements in effect when the proj-
ect was initiated. Upgrading to meet more stringent future requirements
will be timed in accordance with section (3) of this rule.

(4) Confined animal feeding operations (CAFOs) are regulated under
OAR 340-051-0005 through 340-051-0080 to minimize potential adverse
effect on water quality (see also OAR 603-074-0005 through 603-074-
0070).

(5) Programs for control of pollution from nonpoint sources when
developed by the department or by other agencies pursuant to section 208
of the federal Clean Water Act and approved by the department will be
incorporated into this plan by amendment via the same process used to
adopt the plan unless other procedures are established by law.

(6) Where minimum requirements of federal law or enforceable regu-
lations are more stringent than specific provisions of this plan, the federal
requirements will prevail.

(7) Within the framework of statewide priorities and available
resources, the department will monitor water quality within the basin for
the purposes of evaluating conformance with the plan and developing infor-
mation for additions or updates.

(8) The commission recognizes that the potential exists for conflicts
between water quality management plans and the land use plans and
resource management plans that local governments and other agencies are
required to develop. If conflicts develop, the department will meet with the
local governments or responsible agencies to resolve the conflicts.
Revisions will be presented for adoption via the same process used to adopt
the plan unless other specific procedures are established by law.

(9) The department will calculate and include effluent limits specified
in pounds per day, which will be the mass load limits for biochemical oxy-
gen demand or carbonaceous biochemical oxygen demand and total sus-
pended solids in National Pollutant Discharge Elimination System permits
issued to all sewage treatment facilities. These limits must be calculated as
follows.

(a) Except as noted in paragraph (H) of this subsection, the following
requirements apply to existing facilities and to facilities receiving depart-
mental approval for engineering plans and specifications for new treatment
facilities or treatment facilities expanding the average dry weather treat-
ment capacity before June 30, 1992:

(A) During periods of low stream flows (approximately May I
through October 31), the monthly average mass load expressed as pounds
per day may not exceed the applicable monthly concentration effluent limit
times the design average dry weather flow expressed in million gallons per
day times 8.34. The weekly average mass load expressed as pounds per day
may not exceed the monthly average mass load times 1.5. The daily mass
load expressed in pounds per day may not exceed the monthly average mass
load times 2.0.

(B) During the period of high stream flows (approximately November
1 through April 30), the monthly average mass load expressed as pounds
per day may not exceed the monthly concentration effluent limit times the
design average wet weather flow expressed in million gallons per day times
8.34. The weekly average mass load expressed as pounds per day may not
exceed the monthly average mass load times 1.5. The daily mass load
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expressed in pounds per day may not exceed the monthly average mass load
times 2.0.

(C) On any day that the daily flow to a sewage treatment facility
exceeds the lesser hydraulic capacity of the secondary treatment portion of
the facility or twice the design average dry weather flow, the daily mass
load limit does not apply. The permittee must operate the treatment facility
at highest and best practicable treatment and control.

(D) The design average wet weather flow used in calculating mass
loads must be approved by the department in accordance with prudent engi-
neering practice and must be based on a facility plan approved by the
department, engineering plans and specifications approved by the depart-
ment, or an engineering evaluation. The permittee must submit documenta-
tion describing and supporting the design average wet weather flow with
the permit application, application for permit renewal, or modification
request or upon request by the department. The design average wet weath-
er flow is defined as the average flow between November 1 and April 30
when the sewage treatment facility is projected to be at design capacity for
that portion of the year.

(E) Mass loads assigned as described in paragraphs (B) and (C) of this
subsection will not be subject to OAR 340-041-0004(9);

(F) Mass loads as described in this rule will be included in permits
upon renewal or upon a request for permit modification.

(G) Within 180 days after permit renewal or modification, a permittee
receiving higher mass loads under this rule and having a separate sanitary
sewer system must submit to the department for review and approval a pro-
posed program and time schedule for identifying and reducing inflow. The
program must include the following:

(i) Identification of all overflow points and verification that sewer sys-
tem overflows are not occurring up to a 24-hour, five-year storm event or
equivalent;

(ii) Monitoring of all pump station overflow points;

(iii) A program for identifying and removing all inflow sources into
the permit holder’s sewer system over which the permit holder has legal
control; and

(iv) For those permit holders not having the necessary legal authority
for all portions of the sewer system discharging into the permit holder’s
sewer system or treatment facility, a program and schedule for gaining legal
authority to require inflow reduction and a program and schedule for
removing inflow sources.

(H) Within one year after the department’s approval of the program,
the permit holder must begin implementation of the program.

(I) Paragraphs (A) through (G) of this subsection do not apply to the
cities of Athena, Elgin, Adair Village, Halsey, Harrisburg, Independence,
Carlton, and Sweet Home. Mass load limits have been individually
assigned to these facilities.

(b) For new sewage treatment facilities or treatment facilities expand-
ing the average dry weather treatment capacity and receiving engineering
plans and specifications approval from the department after June 30, 1992,
the mass load limits must be calculated by the department based on the pro-
posed treatment facility capabilities and the highest and best practicable
treatment to minimize the discharge of pollutants.

(c) Mass load limits as defined in this rule may be replaced by more
stringent limits if required by waste load allocations established in accor-
dance with a TMDL for treatment facilities discharging to water quality
limited streams or if required to prevent or eliminate violations of water
quality standards.

(d) If the design average wet weather flow or the hydraulic secondary
treatment capacity is not known or has not been approved by the depart-
ment at the time of permit issuance, the permit must include as interim mass
load limits the mass load limits in the previous permit issued to the permit
holder for the treatment facility. The permit must also include a requirement
that the permit holder submit to the department the design average wet
weather flow and hydraulic secondary treatment capacity within 12 months
after permit issuance. Upon review and approval of the design flow infor-
mation, the department will modify the permit and include mass load lim-
its as described in subsection (a) of this section.

(e) Each permit holder with existing sewage treatment facilities oth-
erwise subject to subsection (a) of this section may choose mass load lim-
its calculated as follows:

(A) The monthly average mass load expressed as pounds per day may
not exceed the applicable monthly concentration effluent limit times the
design average dry weather flow expressed in million gallons per day times
8.34 pounds per gallon.

(B) The weekly average mass load expressed as pounds per day may
not exceed the monthly average mass load times 1.5.
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(C) The daily mass load expressed in pounds per day may not exceed
the monthly average mass load times 2.0. If existing mass load limits are
retained by the permit holder, the terms and requirements of subsection (a)
of this section do not apply.

(f) The commission may grant exceptions to subsection (a) of this sec-
tion. In allowing increased discharged loads, the commission must make
the findings specified in OAR 340-041-0004(9)(a) for waste loads and the
following findings:

(A) Mass loads calculated in subsection (a) of this section cannot be
achieved with the existing treatment facilities operated at maximum effi-
ciency at projected design flows; and

(B) There are no practicable alternatives to achieving the mass loads
as calculated in subsection (a) of this section.

(10) Forestry on state and private lands. Nonpoint sources of pollution
from forest operations on state or private lands are subject to best manage-
ment practices and other control measures established by the Oregon
Department of Forestry under the Forest Practices Act (ORS 527.610 to
527.992). Such forest operations when conducted in good faith compliance
with the Forest Practices Act requirements are generally deemed not to
cause violations of water quality standards as provided in ORS 527.770.
Forest operations on state and private lands are subject to load allocations
under ORS 468.110 and OAR 340, Division 42, to the extent necessary to
implement the federal Clean Water Act.

(11) In areas subject to the Agricultural Water Quality Management
Act, the Oregon Department of Agriculture (ODA) under ORS 568.900 to
568.933 and 561.191 develops and implements agricultural water quality
management area plans and rules to prevent and control water pollution
from agricultural activities and soil erosion on agricultural and rural lands.
Area plans and rules must be designed to achieve and maintain water qual-
ity standards. If the department determines that the area plan and rules are
not adequate to achieve and maintain water quality standards, the depart-
ment will provide ODA with comments on what would be sufficient to meet
WQS or TMDL load allocations. If a resolution cannot be agreed upon, the
department will request the Environmental Quality Commission (EQC) to
petition ODA for a review of part or all of water quality management area
plan and rules. If a person subject to an ODA area plan and implementing
rules causes or contributes to water quality standards violations, the depart-
ment will refer the activity to ODA for further evaluation and potential
requirements.

(12) Agriculture and forestry on federal lands. Agriculture and
forestry activities conducted on federal land must meet the requirements of
this division and are subject to the department’s jurisdiction. Pursuant to
Memoranda of Agreement with the U.S. Forest Service and the Bureau of
Land Management, water quality standards are expected to be met through
the development and implementation of water quality restoration plans,
best management practices, and aquatic conservation strategies. Where the
department designates a federal agency as a designated management
agency, implementation of these plans, practices, and strategies is deemed
compliance with this division.

(13) Testing methods. The analytical testing methods for determining
compliance with the water quality standards in this rule must comply with
40 CFR Part 136 or, if Part 136 does not prescribe a method, with the most
recent edition of Standard Methods for the Examination of Water and Waste
Water published jointly by the American Public Health Association,
American Water Works Association, and Water Pollution Control
Federation; if the department has published an applicable superseding
method, testing must comply with the superseding method. Testing in
accordance with an alternative method must comply with this rule if the
department has published the method or has approved the method in writ-
ing.

(14) Reservoirs or managed lakes are deemed in compliance with
water quality criteria for temperature, pH, or dissolved oxygen (DO) if all
of the following circumstances exist.

(a) The water body has thermally stratified naturally or due to the
presence of an impoundment.

(b) The water body has three observable layers, defined as the epil-
imnion, metalimnion, and hypolimnion.

(c) A layer exists in the reservoir or managed lake in which tempera-
ture, pH, and DO criteria are all met, and the layer is sufficient to support
beneficial uses.

(d) All practicable measures have been taken by the entities responsi-
ble for management of the reservoir or managed lake to maximize the lay-
ers meeting the temperature, pH, and DO criteria.

(e) One of the following conditions is met:
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(A) The streams or river segments immediately downstream of the
water body meet applicable criteria for temperature, pH, and DO.

(B) All practicable measures have been taken to maximize down-
stream water quality potential and fish passage.

(C) If the applicable criteria are not met in the stream or river segment
immediately upstream of the water body, then no further measurable down-
stream degradation of water quality has taken place due to stratification of
the reservoir or managed lake.

(15) Compliance schedules. In a permit issued under OAR 340, divi-
sion 045 or in a water quality certification under OAR 340, division 48, the
department may include compliance schedules for the implementation of
effluent limits derived from water quality criteria in this division. A com-
pliance schedule in an NPDES permit is allowed only for water quality
based effluent limits that are newly applicable to the permit and must com-
ply with provisions in 40 CFR §122.47 (including the requirement that
water quality criteria must be achieved as soon as possible).

Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048

Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048

Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04; DEQ 10-
2011, f. & cert. ef. 7-13-11

340-042-0040
Establishing Total Maximum Daily Loads (TMDLs)

(1) The Department will establish TMDLs for pollutants in waters of
the state that are listed in accordance with the Federal Water Pollution
Control Act Section 303(d) (33 USC Section 1313(d)).

(2) The Department will group stream segments and other waterbod-
ies geographically by subbasin and develop TMDLs for those subbasins,
unless it determines another approach is warranted.

(3) The Department will prioritize and schedule TMDLs for comple-
tion considering the following factors:

(a) Severity of the pollution,

(b) Uses of the water,

(c) Availability of resources to develop TMDLs,

(d) Specific judicial requirements, and

(e) Any other relevant information.

(4) A TMDL will include the following elements:

(a) Name and location. This element describes the geographic area for
which the TMDL is developed and includes maps as appropriate.

(b) Pollutant identification. This element identifies the pollutants
causing impairment of water quality that are addressed in the TMDL.

(c) Water quality standards and beneficial uses. This element identi-
fies the beneficial uses in the basin and the relevant water quality standards,
including specific basin standards established in OAR 340-041-0202
through 340-041-0975. The beneficial use that is most sensitive to impair-
ment by the pollutant or pollutants addressed in the TMDL will be speci-
fied.

(d) Loading capacity. This element specifies the amount of a pollutant
or pollutants that a waterbody can receive and still meet water quality stan-
dards. The TMDL will be set at a level to ensure that loading capacity is not
exceeded. Flow assumptions used in the TMDL will be specified.

(e) Excess load. This element evaluates, to the extent existing data
allow, the difference between the actual pollutant load in a waterbody and
the loading capacity of that waterbody.

(f) Sources or source categories. This element identifies the pollutant
sources and estimates, to the extent existing data allow, the amount of actu-
al pollutant loading from these sources. The TMDL will establish waste-
load allocations and load allocations for these sources. The Department will
use available information and analyses to identify and document sources.

(g) Wasteload allocations. This element determines the portions of the
receiving water’s loading capacity that are allocated to existing point
sources of pollution, including all point source discharges regulated under
the Federal Water Pollution Control Act Section 402 (33 USC Section
1342).

(h) Load allocations. This element determines the portions of the
receiving water’s loading capacity that are allocated to existing nonpoint
sources, including runoff, deposition, soil contamination and groundwater
discharges, or to background sources. Load allocations are best estimates of
loading, and may range from reasonably accurate estimates to gross allot-
ments depending on the availability of data and appropriate techniques for
predicting loading. Whenever reasonably feasible, natural background,
long-range transport and anthropogenic nonpoint source loads will be dis-
tinguished from each other.

(i) Margin of safety. This element accounts for uncertainty related to
the TMDL and, where feasible, quantifies uncertainties associated with
estimating pollutant loads, modeling water quality and monitoring water
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quality. The TMDL will explain how the margin of safety was derived and
incorporated into the TMDL.

(j) Seasonal variation. This element accounts for seasonal variation
and critical conditions in stream flow, sensitive beneficial uses, pollutant
loading and water quality parameters so that water quality standards will be
attained and maintained during all seasons of the year.

(k) Reserve capacity. This element is an allocation for increases in
pollutant loads from future growth and new or expanded sources. The
TMDL may allocate no reserve capacity and explain that decision.

(1) Water quality management plan (WQMP). This element provides
the framework of management strategies to attain and maintain water qual-
ity standards. The framework is designed to work in conjunction with
detailed plans and analyses provided in sector-specific or source-specific
implementation plans. The WQMP will address the following:

(A) Condition assessment and problem description.

(B) Goals and objectives.

(C) Proposed management strategies designed to meet the wasteload
allocations and load allocations in the TMDL. This will include a catego-
rization of sources and a description of the management strategies proposed
for each source category.

(D) Timeline for implementing management strategies including:

(i) Schedule for revising permits,

(ii) Schedule for achieving appropriate incremental and measurable
water quality targets,

(iii) Schedule for implementing control actions, and

(iv) Schedule for completing other measurable milestones.

(E) Explanation of how implementing the management strategies will
result in attainment of water quality standards.

(F) Timeline for attainment of water quality standards.

(G) Identification of persons, including Designated Management
Agencies (DMAs), responsible for implementing the management strate-
gies and developing and revising sector-specific or source-specific imple-
mentation plans.

(H) Identification of sector-specific or source-specific implementa-
tion plans that are available at the time the TMDL is issued.

(I) Schedule for preparation and submission of sector-specific or
source-specific implementation plans by responsible persons, including
DMAs, and processes that trigger revisions to these implementation plans.

(J) Description of reasonable assurance that management strategies
and sector-specific or source-specific implementation plans will be carried
out through regulatory or voluntary actions.

(K) Plan to monitor and evaluate progress toward achieving TMDL
allocations and water quality standards including:

(i) Identification of persons responsible for monitoring, and

(ii) Plan and schedule for reviewing monitoring information and
revising the TMDL.

(L) Plan for public involvement in implementing management strate-
gies.

(M) Description of planned efforts to maintain management strategies
over time.

(N) General discussion of costs and funding for implementing man-
agement strategies. Sector-specific or source-specific implementation plans
may provide more detailed analyses of costs and funding for specific man-
agement strategies.

(O) Citation of legal authorities relating to implementation of man-
agement strategies.

(5) To determine allocations for sources identified in the TMDL, the
Department:

(a) Will use water quality data analyses, which may include statistical
analyses or mathematical models.

(b) May use surrogate measures to estimate allocations for pollutants
addressed in the TMDL. The Department may use one or more surrogate
measures for a pollutant that is difficult to measure or highly variable. A
surrogate measure will be closely related to the pollutant, and may be eas-
ier to monitor and track. The TMDL will establish the correlation between
the surrogate measure and pollutant.

(6) The Department will distribute wasteload and load allocations
among identified sources and in doing so, may consider the following fac-
tors:

(a) Contributions from sources;

(b) Costs of implementing measures;

(c) Ease of implementation;

(d) Timelines for attainment of water quality standards;

(e) Environmental impacts of allocations;

(f) Unintended consequences;
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(g) Reasonable assurances of implementation; and

(h) Any other relevant factor.

(7) After issuing the TMDL, the Department may revise the loading
capacity and allocations to accommodate changed needs or new informa-
tion. In making these revisions, the Department will comply with the pub-
lic notice provisions in OAR 340-042-0050(2) and procedures for issuing
TMDL orders in OAR 340-042-0060.

(8) If the Environmental Protection Agency establishes a TMDL
addressing waterbodies in Oregon, the Department may prepare a WQMP
to implement that TMDL

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468.020, ORS 468B.020, ORS 468B.030, ORS 468B.035 & ORS 468B.110

Stats. Implemented: ORS 468B.020, ORS 468B.110
Hist.: DEQ 18-2002, f. & cert. ef. 12-20-02; DEQ 10-2011, f. & cert. ef. 7-13-11

340-042-0080
Implementing a Total Maximum Daily Load

(1) Management strategies identified in a WQMP to achieve waste-
load and load allocations in a TMDL will be implemented through water
quality permits for those sources subject to permit requirements in ORS
468B.050 and through sector-specific or source-specific implementation
plans for other sources. WQMPs will identify the sector and source-specif-
ic implementation plans required and the persons, including DMAs,
responsible for developing and revising those plans.

(2) Nonpoint source discharges of pollutants from forest operations
on state or private lands are subject to best management practices and other
control measures established by the Oregon Department of Forestry under
the ORS 527.610 to 527.992 and according to OAR chapter 629, divisions
600 through 665. Such forest operations, when conducted in good faith
compliance with the Forest Practices Act requirements are generally
deemed not to cause violations of water quality standards as provided in
ORS 527.770. Where the department determines that there are adequate
resources and data available, the department will also assign sector or
source specific load allocations needed for nonpoint sources of pollution on
state and private forestlands to implement the load allocations. In areas
where a TMDL has been approved, site specific rules under the Forest
Practices Act rules will need to be revised if the department determines that
the generally applicable Forest Practices Act rules are not adequate to
implement the TMDL load allocations. If a resolution cannot be achieved,
the department will request the Environmental Quality Commission to peti-
tion the Board of Forestry for a review of part or all of Forest Practices Act
rules implementing the TMDL.

(3) In areas subject to the Agricultural Water Quality Management
Act the Oregon Department of Agriculture (ODA) under ORS 568.900 to
568.933 and 561.191 and according to OAR chapter 603, divisions 90 and
95 develops and implements agricultural water quality management area
plans and rules to prevent and control water pollution from agricultural
activities and soil erosion on agricultural and rural lands. Where the depart-
ment determines that there are adequate resources and data available, the
department will also assign sector or source specific load allocations need-
ed for agricultural or rural nonpoint sources to implement the load alloca-
tions. In areas where a TMDL has been approved, agricultural water quali-
ty management area plans and rules must be sufficient to meet the TMDL
load allocations. If the department determines that the plan and rules are not
adequate to implement the load allocation, the department will provide
ODA with comments on what would be sufficient to meet TMDL load allo-
cations. If a resolution cannot be achieved, the department will request the
Environmental Quality Commission to petition ODA for a review of part or
all of water quality management area plan and rules implementing the
TMDL.

(4) Persons, including DMAs other than the Oregon Department of
Forestry or the Oregon Department of Agriculture, identified in a WQMP
as responsible for developing and revising sector-specific or source-specif-
ic implementation plans must:

(a) Prepare an implementation plan and submit the plan to the
Department for review and approval according to the schedule specified in
the WQMP. The implementation plan must:

(A) Identify the management strategies the DMA or other responsible
person will use to achieve load allocations and reduce pollutant loading;

(B) Provide a timeline for implementing management strategies and a
schedule for completing measurable milestones;

(C) Provide for performance monitoring with a plan for periodic
review and revision of the implementation plan;

(D) To the extent required by ORS 197.180 and OAR chapter 340,
division 18, provide evidence of compliance with applicable statewide land
use requirements; and
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(E) Provide any other analyses or information specified in the WQMP.

(b) Implement and revise the plan as needed.

(5) For sources subject to permit requirements in ORS 468B.050,
wasteload allocations and other management strategies will be incorporat-

ed into permit requirements.
Stat. Auth.: ORS 468.020, ORS 468B.020, ORS 468B.030, ORS 468B.035 & ORS 468B.110
Stats. Implemented: ORS 468B.020, ORS 468B.110
Hist.: DEQ 18-2002, f. & cert. ef. 12-20-02; DEQ 10-2011, f. & cert. ef. 7-13-11

340-045-0105
Intake Credits

(1) General Provisions. The following provisions apply to the consid-
eration of intake pollutants in determining reasonable potential under sec-
tion (2) of this rule and the consideration of intake pollutants in establish-
ing water quality based effluent limits under section (3) of this rule.

These provisions do not alter the permitting authority’s obligation
under 40 CFR 122 .44(d)(vii)(B) to develop effluent limitations consistent
with the assumptions and requirements of any available waste load alloca-
tions for the discharge, that is part of a TMDL prepared by the department
and approved by EPA pursuant to 40 CFR 130.7, or prepared by EPA pur-
suant to 40 CFR 130.7(d).

(a) An “intake pollutant” is the amount of a pollutant that is present in
public waters (including groundwater as provided in subsection (d), below,
at the time it is withdrawn from such waters by the discharger or other facil-
ity supplying the discharger with intake water.

(b) An intake pollutant is considered to be from the “same body of
water” as the discharge if the department finds that the intake pollutant
would have reached the vicinity of the outfall point in the receiving water
within a reasonable period had it not been removed by the permittee. This
finding may be deemed established if:

(A) The background concentration of the pollutant in the receiving
water (excluding any amount of the pollutant in the facility’s discharge) is
similar to that in the intake water;

(B) There is a direct hydrological connection between the intake and
discharge points; and

(C) Water quality characteristics (e.g., temperature, pH, hardness) are
similar in the intake and receiving waters.

(c) The department may also consider other site-specific factors rele-
vant to the transport and fate of the pollutant to make the finding in a par-
ticular case that a pollutant would or would not have reached the vicinity of
the outfall point in the receiving water within a reasonable period had it not
been removed by the permittee.

(d) An intake pollutant from groundwater may be considered to be
from the “same body of water” if the department determines that the pollu-
tant would have reached the vicinity of the outfall point in the receiving
water within a reasonable period had it not been removed by the permittee,
except that such a pollutant is not from the same body of water if the
groundwater contains the pollutant partially or entirely due to human activ-
ity, such as industrial, commercial, or municipal operations, disposal
actions, or treatment processes.

(e) The determinations made under Sections (2) and (3), below, will
be made on a pollutant-by-pollutant and outfall-by-outfall basis.

(2) Consideration of Intake Pollutants in Determining Reasonable
Potential:

(a) The department may determine that there is “no reasonable poten-
tial” for the discharge of an identified intake pollutant to cause or contribute
to an excursion above a narrative or numeric water quality criterion con-
tained in Oregon’s water quality standards where a discharger demonstrates
to the satisfaction of the department (based upon information provided in
the permit application or other information) that:

(A) The facility withdraws 100 percent of the intake water containing
the pollutant from the same body of water into which the discharge is made;

(B) The facility does not contribute any additional mass of the identi-
fied intake pollutant to its wastewater;

(C) The facility does not alter the identified intake pollutant chemi-
cally or physically in a manner that would cause adverse water quality
impacts to occur that would not occur if the pollutants were left in-stream;

(D) The facility does not increase the identified intake pollutant con-
centration at the edge of the mixing zone, or at the point of discharge if a
mixing zone is not allowed, as compared to the pollutant concentration in
the intake water, unless the increased concentration does not cause or con-
tribute to an excursion above an applicable water quality standard; and

(E) The timing and location of the discharge would not cause adverse
water quality impacts to occur that would not occur if the identified intake
pollutant were left in-stream.
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(b) Upon a finding under subsection (a) of this section that an intake
pollutant in the discharge does not cause, have the reasonable potential to
cause, or contribute to an excursion above an applicable water quality stan-
dard, the department is not required to include a water quality-based efflu-
ent limit for the identified intake pollutant in the facility’s permit, provid-
ed:

(A) The NPDES permit evaluation report includes a determination
that there is no reasonable potential for the discharge of an identified intake
pollutant to cause or contribute to an excursion above an applicable numer-
ic water quality criterion and references appropriate supporting documen-
tation included in the administrative record;

(B) The permit requires all influent, effluent, and ambient monitoring
necessary to demonstrate that the conditions above in subsection (a) of this
section are maintained during the permit term; and

(C) The permit contains a re-opener clause authorizing modification
or revocation and re-issuance of the permit if new information shows the
discharger no longer meets the conditions in subsection (a)(A) through (E)
of this section.

(3) Consideration of Intake Pollutants in Establishing Water Quality
Based Effluent Limits (WQBELSs):

(a) The department may consider pollutants in intake water as pro-
vided in section (3) when establishing water quality-based effluent limita-
tions based on narrative or numeric criteria, provided that the discharger has
demonstrated that the following conditions are met:

(A) The facility withdraws 100 percent of the intake water containing
the pollutant from the same body of water into which the discharge is made;

(B) The observed maximum ambient background concentration and
the intake water concentration of the pollutant exceeds the most stringent
applicable water quality criterion for that pollutant;

(C) The facility does not alter the identified intake pollutant chemi-
cally or physically in a manner that would cause adverse water quality
impacts to occur that would not occur if the pollutants were left in-stream;

(D) The facility does not increase the identified intake pollutant con-
centration, as defined by the department, at the point of discharge as com-
pared to the pollutant concentration in the intake water; and

(E) The timing and location of the discharge would not cause adverse
water quality impacts to occur that would not occur if the identified intake
pollutant were left in-stream.

(b) Where the conditions in subsection (a) of this section are met, the
department may establish a water quality-based effluent limitation allowing
the facility to discharge a mass and concentration of the intake pollutant
that are no greater than the mass and concentration found in the facility’s
intake water. A discharger may add mass of the pollutant to its waste stream
if an equal or greater mass is removed prior to discharge, so there is no net
addition of the pollutant in the discharge compared to the intake water.

(c) Where proper operation and maintenance of a facility’s treatment
system results in the removal of an intake water pollutant, the department
may establish limitations that reflect the lower mass and concentration of
the pollutant achieved by such treatment.

(d) Where intake water for a facility is provided by a municipal water
supply system and the supplier provides treatment of the raw water that
removes an intake water pollutant, the concentration of the intake water
pollutant will be determined at the point where the water enters the water
supplier’s distribution system.

(e) Where a facility discharges intake pollutants from multiple
sources that originate from the receiving water body and from other water
bodies, the department may derive an effluent limitation reflecting the flow-
weighted amount of each source of the pollutant provided that adequate
monitoring to determine compliance can be established and is included in
the permit.

(f) The permit will specify how compliance with mass and concentra-
tion-based limitations for the intake water pollutant will be assessed. This
may be done by basing the effluent limitation on background concentration
data. Alternatively, the department may determine compliance by monitor-
ing the pollutant concentrations in the intake water and in the effluent. This
monitoring may be supplemented by monitoring internal waste streams or
by a department evaluation of the use of best management practices.

(g) In addition to the above, effluent limitations must be established
to comply with all other applicable State and Federal laws and regulations
including technology-based requirements and anti-degradation policies.

(h) When determining whether WQBELSs are necessary, information
from chemical-specific, whole effluent toxicity and biological assessments
will be considered independently.
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(i) Permits limits must be consistent with the assumptions and
requirements of waste load allocations or other provisions in a TMDL that

has been approved by the EPA.
Stat. Auth.: ORS 468.020, 468B.010, 468B.020, 468B.035, 468B.110
Stats. Implemented: ORS 468B.048
Hist.: DEQ 10-2011, f. & cert. ef. 7-13-11

Department of Fish and Wildlife
Chapter 635

Rule Caption: Area 2S and Camas-Washougal Reef Commercial
Shad Seasons Extended.

Adm. Order No.: DFW 72-2011(Temp)

Filed with Sec. of State: 6-17-2011

Certified to be Effective: 6-21-11 thru 6-24-11

Notice Publication Date:

Rules Amended: 635-042-0110, 635-042-0115

Rules Suspended: 635-042-0110(T), 635-042-0115(T)

Subject: These amended rules extend, by four additional days, the
open commercial shad seasons on the Columbia River in the Area 2S
and Camas-Washougal Reef fisheries. The Area 28 fishery is open
daily from 3:00 p.m. to 10:00 p.m. while the Camas-Washougal Reef
fishery is open daily from 8:00 p.m. to 12:00 Midnight; both fisheries
begin Tuesday June 21 through Friday June 24,2011. Only shad may
be kept or sold. All other fish must be immediately returned
unharmed to the water. Modifications allow harvest using experi-
mental gear when purchasing an Experimental Fishing Gear Permit
as described in OAR 635-006-0020. Revisions are consistent with
action taken on June 16,2011 by the Columbia River Compact agen-
cies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-042-0110
Gary Island to Bonneville Dam (Area 2S) Shad Season

(1) Shad may be taken for commercial purposes from the area of the
Columbia River described in section (2) from 3:00 p.m. to 10:00 p.m. daily,
Tuesday June 21 through Friday June 24, 2011.

(2) The area of the Columbia River open to fishing is from a down-
stream boundary of a true north/south line through the flashing red 4 sec-
ond Light “50” near the Oregon bank to an upstream boundary of a straight
line from a deadline marker on the Oregon bank, through the western tip of
Pierce Island, to a deadline marker on the Washington bank at Beacon
Rock, both such deadline markers located approximately four miles down-
stream from Bonneville Dam.

(3) It is unlawful to use a gillnet having a mesh size less than 5 3/8
inches or more than 6 1/4 inches with a breaking strength greater than a 10-
pound pull, or to use a gillnet other than a single wall floater net, or to use
a gillnet having slackers, or to use a gillnet of more than 150 fathoms in
length or 40 meshes in depth. Rip lines are authorized spaced not closer
than 20 corks apart.

(4) All salmon, steelhead, walleye and sturgeon taken in shad nets
must be immediately returned unharmed to the water.

(5) Shad may also be taken and sold for commercial purposes with
experimental fishing gears.

(a) A permit issued by the Department as described in OAR 635-006-
0020 is required to use experimental gear types for shad.

(b) Conditions under which shad may be taken and sold for commer-
cial purposes will be specified in the permit.

(c) Any salmon, steelhead or non-target species taken as incidental
catch in operation of such gear shall immediately, with care and the least

possible injury, be released and transferred to the water without violence.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 85, f. & ef. 1-28-77; FWC 116(Temp), f. & ef. 6-1-77 thru 6-3-77; FWC
124(Temp), f. & ef. 6-17-77 thru 10-14-77; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f.
& ef. 2-21-78; FWC 27-1978(Temp), f. & ef. 5-26-78 thru 9-22-78; FWC 2-1979, f. & ef. 1-
25-79, Renumbered from 635-035-0275; FWC 6-1980, f. & ef. 1-28-80; FWC 25-
1980(Temp), f. & ef. 6-13-80; FWC 1-1981, f. & ef. 1-19-81; FWC 18-1981(Temp), f. & ef.
6-10-81; FWC 6-1982, f. & ef. 1-28-82; FWC 36-1982 (Temp), f. & ef. 6-11-82; FWC 2-
1983, f. 1-21-83, ef. 2-1-83; FWC 21-1983(Temp), f. & ef. 6-10-83; FWC 4-1984, f. & ef. 1-
31-84; FWC 2-1985, f. & ef. 1-30-85; FWC 19-1985, f. & ef. 5-1-85; FWC 4-1986(Temp),
f. & ef. 1-28-86; FWC 16-1986 (Temp), f. & ef. 5-23-86; FWC 79-1986(Temp), f. & ef. 12-
22-86; FWC 2-1987, f. & ef. 1-23-87; FWC 23-1987(Temp), f. & ef. 5-20-87; FWC 10-1988,
f. & cert. ef. 3-4-88; FWC 5-1989, f. 2-6-89, cert. ef. 2-7-89; FWC 15-1990(Temp), f. 2-8-
90, cert. ef. 2-9-90; FWC 20-1990, f. 3-6-90, cert. ef. 3-15-90; FWC 10-1991, f. 2-7-91, cert.
ef. 2-8-91; FWC 8-1992, f. & cert. ef. 2-11-92; FWC 34-1992(Temp), f. 5-19-92, cert. ef. 5-
20-92; FWC 11-1993, f. 2-11-93, cert. ef. 2-16-93; FWC 9-1994, f. 2-14-94, cert. ef. 2-15-
94; FWC 15-1995, f. & cert. ef. 2-15-95; FWC 6-1996, f. & cert. ef. 2-7-96; FWC 4-1997, .
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& cert. ef. 1-30-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 10-1999, f. & cert. ef. 2-26-
99; DFW 48-1999(Temp), f. & cert. ef. 6-24-99 thru 7-2-99; DFW 9-2000, f. & cert. ef. 2-
25-00; DFW 36-2000(Temp), f. 6-28-00, cert. ef. 6-28-00 thru 7-1-00; DFW 3-2001, f. &
cert. ef. 2-6-01; DFW 15-2002(Temp), f. & cert. ef. 2-20-02 thru 8-18-02; DFW 12-2003, f.
& cert. ef. 2-14-03; DFW 11-2004, f. & cert. ef. 2-13-04; DFW 6-2005, f. & cert. ef. 2-14-
05; DFW 39-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 45-2005(Temp), f. 5-
17-05, cert. ef. 5-23-05 thru 10-16-05; DFW 63-2005(Temp), f. & cert. ef. 6-29-05 thru 7-31-
05; Administrative correction 11-18-05; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06; Administrative correction 8-22-06; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-
1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 18-2008(Temp), f. 2-27-08,
cert. ef. 5-12-08 thru 11-7-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08 thru 8-31-
08; Administrative correction 9-29-08; DFW 142-2008, f. & cert. ef. 11-21-08; DFW 59-
2009(Temp), f. 5-27-09, cert. ef. 6-1-09 thru 6-19-09; Administrative correction 7-21-09;
DFW 34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 41-2011(Temp), f. 5-5-11, cert. ef. 5-10-11
thru 6-20-11; DFW 72-2011(Temp), f. 6-17-11, cert. ef. 6-21-11 thru 6-24-11

635-042-0115
Camas-Washougal Reef Shad Season

(1) Shad may be taken for commercial purposes from the area of the
Columbia River described in section (2) daily from 8:00 p.m. to 12:00
Midnight, Tuesday June 21 through Friday June 24, 2011.

(2) The area of the Columbia River open to fishing is from a line com-
mencing at the white 6 second equal-interval light approximately 3/4 mile
east of the Washougal Woolen Mill pipeline and projected westerly to the
Washougal blinker light; thence continuing westerly to the 4 second blink-
er light on the east end of Lady Island; thence easterly and northerly along
the shoreline of Lady Island to the State Highway 14 Bridge; thence east-
erly across State Highway 14 Bridge to the mainland.

(3) It is unlawful to use a gill net having a mesh size less than 5 3/8
inches or more than 6 1/4 inches with a breaking strength greater than a 30
pound pull or to use a gill net other than a single wall floater net, or to use
a gill net having slackers.

(4) All salmon, steelhead, walleye, and sturgeon taken in shad nets
must be immediately returned unharmed to the water.

(5) Shad may also be taken and sold for commercial purposes with
experimental fishing gears.

(a) A permit issued by the Department as described in OAR 635-006-
0020 is required to use experimental gear types for shad.

(b) Conditions under which shad may be taken and sold for commer-
cial purposes will be specified in the permit.

(c) Any salmon, steelhead or non-target species taken as incidental
catch in operation of such gear shall immediately, with care and the least

possible injury, be released and transferred to the water without violence.
Stat. Auth.: ORS 183.325 & 506.119
Stats. Implemented: ORS 506.129 & 507.030
Hist.: FWC 85, f. & ef. 1-28-77; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f. & ef. 2-21-
78; FWC 27-1978(Temp), f. & ef. 5-26-78 thru 9-22-78; FWC 2-1979, f. & ef. 1-25-79,
Renumbered from 635-035-0280; FWC 6-1980, f. & ef. 1-28-80; FWC 1-1981, f. & ef. 1-19-
81; FWC 6-1982, f. & ef. 1-28-82; FWC 2-1983, f. 1-21-83, ef. 2-1-83; FWC 4-1984, f. &
ef. 1-31-84; FWC 2-1985, f. & ef. 1-30-85; FWC 4-1986(Temp), f. & ef. 1-28-86; FWC 16-
1986(Temp), f. & ef. 5-23-86; FWC 79-1986(Temp), f. & ef. 12-22-86; FWC 2-1987, f. & ef.
1-23-87; FWC 23-1987(Temp), f. & ef. 5-20-87; FWC 1-1988, f. & cert. ef. 3-4-88; FWC 5-
1989, f. 2-6-89, cert. ef. 2-7-89; FWC 41-1989(Temp), f. & cert. ef. 6-26-89; FWC 15-
1990(Temp), f. 2-8-90, cert. ef. 2-9-90; FWC 20-1990, f. 3-6-90, cert. ef. 3-15-90; FWC 10-
1991, f. 2-7-91, cert. ef. 2-8-91; FWC 8-1992, f. & cert. ef. 2-11-92; FWC 11-1993, f. 2-11-
93, cert. ef. 2-16-93; FWC 9-1994, f. 2-14-94, cert. ef. 2-15-94; FWC 36-1994(Temp), f. &
cert. ef. 6-20-94; FWC 39-1994(Temp), f. 6-24-94, cert. ef. 6-27-94; FWC 15-1995, f. & cert.
ef. 2-15-95; FWC 6-1996, f. & cert. ef. 2-7-96; FWC 24-1996, f. & cert. ef. 5-14-96; FWC
4-1997, f. & cert. ef. 1-30-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 10-1999, f. & cert.
ef. 2-26-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
41-2011(Temp), f. 5-5-11, cert. ef. 5-10-11 thru 6-20-11; DFW 72-2011(Temp), f. 6-17-11,
cert. ef. 6-21-11 thru 6-24-11

Rule Caption: Revised Cumulative Limits for the Limited Entry
Fixed Gear Primary Sablefish Fishery.

Adm. Order No.: DFW 73-2011(Temp)

Filed with Sec. of State: 6-20-2011

Certified to be Effective: 6-20-11 thru 11-8-11

Notice Publication Date:

Rules Amended: 635-004-0019

Rules Suspended: 635-004-0019(T)

Subject: This amended rule adopts revised cumulative limits for the
limited entry fixed gear primary sablefish fishery. These modifica-
tions, adopted by the federal government for the remainder of the
2011 Pacific ocean commercial groundfish fisheries, include but are
not limited to: increases in the limited entry fixed gear primary sable-
fish fishery cumulative limit.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-004-0019
Inclusions and Modifications

(1) OAR chapter 635, division 4, modifies or is in addition to provi-
sions contained in Code of Federal Regulations, Title 50, Part 660,
Subpart G, West Coast Groundfish Fisheries.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart G, provides requirements for commercial groundfish fishing in
the Pacific Ocean off the Oregon coast. However, additional regulations
may be promulgated subsequently, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations.

(3) Notwithstanding the regulations as defined in OAR 635-004-0018,
the National Oceanic and Atmospheric Administration (NOAA), by means
of Federal Register/Vol. 75, No. 162/Monday, August 23, 2010, announced
inseason management measures effective August 18, 2010, including, but
not limited to, changes to cumulative trip limits for the limited entry fixed-
gear sablefish fishery and lincod retention allowances for vessels fishing in
the salmon troll fishery and operating outside of the non-trawl RCA.

(4) Notwithstanding the regulations as defined in OAR 635-004-0018,
the National Oceanic and Atmospheric Administration (NOAA), by means
of Federal Register/Vol. 75, No. 191/Monday, October 4, 2010, announced
inseason management measures effective October 1, 2010, including, but
not limited to, changes to cumulative trip limits for the limited entry non-
whiting trawl fishery.

(5) Notwithstanding the regulations as defined in OAR 635-004-0018,
the National Oceanic and Atmospheric Administration (NOAA), by means
of Federal Register/Vol. 75, No. 232/Friday, December 3, 2010, announced
inseason management measures effective December 1, 2010, including, but
not limited to, changes in cumulative trip limits and RCA boundaries for
limited entry non-whiting trawl fisheries and cumulative trip limits for
commercial fixed gear fisheries.

(6) Not withstanding the regulations as defined in OAR 635-004-
0018, the National Oceanic and Atmospheric Administration (NOAA), by
means of National Marine Fisheries Service (NMFS) Public Notice/NMFS-
SEA-10-22/December 27, 2010, announced inseason adjustments and new
managmement measures effective January 1, 2010, including, but not lim-
ited to: a) temporary closure of the limited entry trawl fishery; b) replace-
ment of previously used trip limit tables for limited entry trawl gear with
incidental landing allowances for vessels registered to a Federal limited
entry trawl permit and using groundfish trawl or groundfish non-trawl gears
to harvest individual fishing quota (IFQ) species; ¢) adjustment of the trawl
RCA; and d) adjustments to RCAs and cumulative trip limits for the limit-
ed entry and open access fixed-gear fisheries.

(7) Notwithstanding the regulations as defined in OAR 635-004-0018,
the National Oceanic and Atmospheric Administration (NOAA), by means
of National Marine Fisheries Service (NMFS) Public Notice/NMFS-SEA-
11-01/January 7, 2011, announced inseason adjustments effective Januray
11,2011, including, but not limited to, the start of the Trawl Rationalization
Program; fishing will begin under the Shorebased Individual Fishing Quota
(IFQ) Program on January 11, 2011.

(8) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS), by means of Federal
Register/Vol. 76, No. 41/Wednesday, March 2, 2011, announced inseason
management measures effective March 1, 2011, including, but not limited
to: a) changes in cumulative trip limits and RCA boundaries for commer-
cial fixed gear fisheries; and b) the annual tier limits for the limited entry
fixed gear sablefish primary fishery north of 360 N. Latitude.

(9) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS), by means of Federal
Register/Vol. 76, No.91/Wednesday, May 11, 2011, announced the 2011-
2012 harvest specifications for most of the species in the groundfish fish-
ery and management measures for that fishery off the coasts of Washington,
Oregon, and California effective May 11, 2011, including, but not limited
to: a) changes in cumulative trip limits and RCA boundaries for commer-
cial groundfish fisheries; b) changes in annual catch limits and allocations
of groundfish for the various commercial groundfish fisheries; and c)
changes to other management measures.

(10) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service, by means of Federal
Register/Vol. 76, No. 115/Wednesday, June 15, 2011, announced revised
cumulative limits for the limited entry fixed gear primary sablefish fishery
effective June 10, 2011.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 506.119

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 76-1999(Temp), f. 9-30-99, cert. ef. 10-1-99 thru 12-31-99; DFW 81-
1999(Temp), f. & cert. ef. 10-12-99 thru 12-31-99; DFW 98-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 23-2005(Temp), F. & cert. ef. 4-8-05 thru 10-4-05; DFW 30-2005(Temp), f. 4-29-
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05, cert. ef. 5-1-05 thru 10-27-05; DFW 43-2005(Temp), f. & cert. ef. 5-13-05 thru 10-17-05;
DFW 68-2005(Temp), 6-30-05, cert. ef. 7-1-05 thru 12-27-05; DFW 114-2005(Temp), f. 9-
30-05, cert. ef. 10-1-05 thru 12-31-05; DFW 125-2005(Temp), f. & cert. ef. 10-19-05 thru 12-
31-05; DFW 134-2005(Temp), f. & cert. ef. 11-30-05 thru 12-31-05; DFW 147-2005(Temp),
f. 12-28-05, cert. ef. 1-1-06 thru 6-28-06; DFW 8-2006(Temp), f. 2-28-06, cert. ef. 3-1-06
thru 8-25-06; DFW 25-2006(Temp), f. 4-28-06, cert. ef. 5-1-06 thru 10-27-06; DFW 55-
2006(Temp), f. 6-30-06, cert. ef. 7-1-06 thru 12-27-06; DFW 110-2006(Temp), f. 9-29-06,
cert. ef. 10-1-06 thru 12-31-06; Administrative Correction 1-16-07; DFW 29-2007(Temp), f.
& cert. ef. 5-1-07 thru 10-27-07; DFW 58-2007(Temp), f. 7-18-07, cert. ef. 8-1-07 thru 12-
31-07; DFW 106-2007(Temp), f. 10-5-07, cert. ef. 10-6-07 thru 12-31-07; DFW 123-
2007(Temp), f. 11-26-07, cert. ef. 11-28-07 thru 12-31-07; DFW 126-2007(Temp), f. & cert.
ef. 12-11-07 thru 12-31-07; DFW 41-2008(Temp), f. 4-23-08, cert. ef. 5-1-08 thru 10-27-08;
DFW 88-2008(Temp), f. & cert. ef. 8-1-08 thru 12-31-08; DFW 146-2008(Temp), f. & cert.
ef. 12-4-08 thru 12-31-08; DFW 1-2009(Temp), f. & cert. ef. 1-5-09 thru 5-1-09; DFW 29-
2009(Temp), f. & cert. ef. 3-18-09 thru 5-1-09; DFW 41-2009(Temp), f. 4-29-09, cert. ef. 5-
1-09 thru 10-27-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW 81-2009(Temp), f. & cert. ef.
7-2-09 thru 12-28-09; DFW 136-2009, f. 10-28-09 thru 12-31-09; DFW 138-2009(Temp), f.
& cert. ef. 11-2-09 thru 12-31-09; Administrative correction 1-25-10; DFW 25-2010(Temp),
f. & cert. ef. 3-3-10 thru 8-29-10; DFW 59-2010(Temp), f. & cert. ef. 5-12-10 thru 11-7-10;
DFW 109-2010(Temp), f. & cert. ef. 7-30-10 thru 11-30-10; DFW 122-2010(Temp), f. &
cert. ef. 8-25-10 thru 11-30-10; DFW 138-2010(Temp), f. & cert. ef. 10-4-10 thru 12-31-10;
DFW 157-2010, f. 12-6-10, cert. ef. 1-1-11; DFW 160-2010(Temp), f. & cert. ef. 12-7-10 thru
12-31-10; DFW 167-2010(Temp), f. 12-29-10, cert. ef. 1-1-11 thru 1-31-11; DFW 2-
2011(Temp), f. & cert. ef. 1-11-11 thru 7-9-11; DFW 20-2011(Temp), f. & cert. ef. 3-3-11
thru 8-29-11; DFW 47-2011(Temp), f. & cert. ef. 5-13-11 thru 11-8-11; DFW 73-
2011(Temp), f. & cert. ef. 6-20-11 thru 11-8-11

Rule Caption: Recreational White Sturgeon Fishery Opens June
27,2011 in Bonneville Pool.

Adm. Order No.: DFW 74-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 6-27-11 thru 7-31-11

Notice Publication Date:

Rules Amended: 635-023-0095

Rules Suspended: 635-023-0095(T)

Subject: This amended rule opens two three-day recreational stur-
geon seasons in the Bonneville Pool of the Columbia River, Thurs-
days through Saturdays, beginning 12:01 a.m. June 30 through July
9. Modifications to the recreational sturgeon season in the area from
the Wauna powerlines downstream to the mouth at Buoy 10, includ-
ing Youngs Bay, open the fishing periods Monday, June 27 through
Thursday, June 30 and Tuesday, July 5 through Sunday, July 31 (or
until the preseason harvest guideline is reached). Modifications are
consistent with action taken June 23,2011 by the Columbia River
Compact agencies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2011
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls, Multnomah Channel, and the Gilbert
River, is open to the retention of white sturgeon with a fork length of 38-54
inches, three days per week, Thursdays through Saturdays, during the fol-
lowing periods:

(a) January 1 through July 31; and

(b) October 8 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through October 7.

(4) The mainstem Columbia River from Wauna powerlines (River
Mile 40) downstream to the mouth at Buoy 10, including Youngs Bay is
open to the retention of white sturgeon seven days per week during the fol-
lowing periods:

(a) January 1 through April 30; and

(b) May 14 through July 31(or until guideline is met).

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 13, and from August 1 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon with a fork length of 38-54 inches may be
retained.

(7) During the fishing period as identified in subsection (4)(b) of this
rule, only white sturgeon with a fork length of 41-54 inches may be
retained.
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(8) Angling for sturgeon is prohibited from:

(a) Bonneville Dam downstream to a line crossing the Columbia
River from Navigation Marker 82 on the Oregon shore through the
upstream exposed end of Skamania Island, continuing in a straight line to
Washington shore during May 1 through August 31;

(b) Highway 395 Bridge upstream to McNary Dam; and

(c) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.

(d) The upper and lower ends of Sand Island and corresponding mark-
ers on the Oregon shoreline (slough at Rooster Rock State Park) from
January 1 through April 30, 2011.

(9) Effective 12:01 a.m. Saturday, February 19 through Wednesday,
June 29, 2011 the retention of white sturgeon in Bonneville Reservoir and
tributaries is prohibited. Beginning Thursday, June 30 through Saturday,
July 2, 2011 and from Thursday, July 7 through Satuday, July 9, 2011 (6
days) the Bonneville Pool upstream to The Dalles Dam is open for reten-
tion of white sturgeon between 38-54 inches in fork length.

(10) Effective 12:01 a.m. Sunday April 10, 2011 the retention of stur-
geon in the John Day Pool and tributaries is prohibited.

(11) The mainstem Columbia River from McNary Dam upstream to
the Oregon-Washington border at river mile 309.5 is open to retention of
white sturgeon with a fork length of 43-54 inches, seven days per week
from February 1 through July 31.

(12) The retention of white sturgeon in the area identified in section
(11) of this rule is prohibited August 1 through January 31.

(13) Retention of green sturgeon is prohibited all year in all areas.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &

cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-

2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,

cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-

31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.

12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;

DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-

31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-

2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DEW 79-2006, f. 8-11-06, cert. ef.

1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-

2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;

DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &

cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert ef. 7-29-07 thru 12-

31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-

2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,

cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.

& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW

28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,

cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-

08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-

19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DEW 18-

2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;

DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-

09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-

31-09; DEW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DEW 13-2010(Temp), f. 2-16-10, cert. ef.

2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW

34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), . 4-27-10, cert. ef. 4-29-10 thru

7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-

2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,

cert. ef. 8-1-10 thru 12-31-10; DFW 99-2010(Temp), f. 7-13-10, cert. ef. 7-15-10 thru 12-31-

10; DFW 165-2010(Temp), f. 12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-

30-10, cert. ef. 1-1-11; DFW 11-2011(Temp), f. 2-10-11, cert. ef. 2-11-1 thru 7-31-11; DFW

23-2011, f. & cert. ef. 3-21-11; DFW 26-2011(Temp), . 4-5-11, cert. ef. 4-10-11 thru 9-30-

11; DFW 74-2011(Temp), f. 6-24-11, cert. ef. 6-27-11 thru 7-31-11

Rule Caption: Columbia River Treaty Indian Commercial Gill Net
Summer Season Implemented.

Adm. Order No.: DFW 75-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 6-27-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: Rule modifications set a Treaty Indian commercial gill net
fishing period in Zone 6 of the Columbia River and allow the sales
of fish caught during that period. Revisions are consistent with action
taken June 23, 2011 by the Columbia River Compact agencies of
Oregon and Washington in cooperation with the Columbia River
Treaty Tribes.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-041-0076
Spring Salmon Season

(1) Commercial sales of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River are allowed beginning 6:00 p.m.
Tuesday, May 10, 2011 until further notice.

(a) Chinook, steelhead, sockeye, coho, walleye, shad, carp, bass, cat-
fish and yellow perch landed during an open commercial fishing period
may be sold at any time or retained for subsistence purposes. Sturgeon may
not be sold or retained prior to 6:00 a.m. Monday, June 27, 2011. White
sturgeon between 43 and 54 inches in fork length taken in The Dalles and
John Day pools and white sturgeon between 38 and 54 inches in fork length
taken in the Bonneville Pool from 6:00 a.m. Monday, June 27, through 6:00
p-m. Thursday, June 30, 2011 may be sold or retained for subsistence use.

(b) Gear is restricted to subsistence fishing gear: hoopnets, dipnets
and rod and reel with hook-and-line are allowed.

(c) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Thursday, June 16
through 6:00 p.m. Saturday, June 18, 2011 (2.5 days); from 6:00 a.m.
Monday, June 20 through 6:00 p.m. Thursday, June 23, 2011 (3.5 days);
and from 6:00 a.m. Monday, June 27 through 6:00 p.m. Thursday, June 30,
2011 (3.5 days).

(a) Salmon, steelhead, shad, yellow perch, bass, walleye, catfish and
carp landed during any open gill net fishing period may be sold at any time
or retained for subsistence purposes. Sturgeon may not be sold or retained
prior to 6:00 a.m. Monday, June 27, 2011. White sturgeon between 43 and
54 inches in fork length taken from The Dalles and John Day pools and
white sturgeon between 38 and 54 inches in fork length taken from the
Bonneville Pool from 6:00 a.m. Monday, June 27, through 6:00 p.m.
Thursday, June 30, 2011 may be sold or retained for subsistence use. Fish
landed during an open commercial period may be sold at any time.
Commercial buyers may only purchase sturgeon in the round.

(b) Gear is restricted to gill nets. Beginning 6;00 a.m. Monday, June
27,2011 only floating gill nets may be used, no diver gill nets are allowed.
No minimum mesh size restriction is in effect.

(c) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake; and Big White Salmon River are
allowed during those days and hours when the tributaries are open under
lawfully enacted tribal fishing periods and concurrent with periods when

sales from Zone 6 platform and hook-and-line fisheries are allowed.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-
8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru
7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-
2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,
cert. ef. 6-27-11 thru 10-31-11

Rule Caption: Youngs Bay Select Area Closed to Retention of
White Sturgeon Effective June 27, 2011.

Adm. Order No.: DFW 76-2011(Temp)

Filed with Sec. of State: 6-24-2011

Certified to be Effective: 6-27-11 thru 7-29-11

Notice Publication Date:

Rules Amended: 635-042-0145

Oregon Bulletin
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Rules Suspended: 635-042-0145(T)

Subject: Amended rule prohibits the commercial harvest of white
sturgeon in the Youngs Bay Select Area fishery beginning at 6:00
p-m. Monday, June 27, 2011. Modifications are consistent with
action taken June 23,2011 by the state of Oregon during a meeting
of the Columbia River Compact agencies of Oregon and Washing-
ton.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, white sturgeon, and shad may be taken for commercial
purposes in those waters of Youngs Bay. From 4:00 p.m. Wednesday, May
18 through midnight Sunday, May 22, 2011 retention of non-adipose fin-
clipped Chinook salmon is prohibited (104 hours).

(a) The open fishing periods are established in three segments cate-
gorized as the winter fishery, subsection (1)(a)(A); the spring fishery, sub-
section (1)(a)(B); and summer fishery, subsection (1)(a)(C), as follows:

(A) Winter Season:

(i) Entire Youngs Bay: Sunday, Tuesday and Thursday days from
February 13 through March 10 (12 days) starting at 12:00 noon through
6:00 a.m. the following morning (18 hours).

(ii) Upstream of old Youngs Bay Bridge: 2:00 p.m. to 8:00 p.m.
Monday, March 14, 2011 (6 hours) and 2:00 p.m. to 8:00 p.m. Wednesday,
March 16, 2011 (6 hours).

(B) Spring Season:

(i) Entire Youngs Bay: 6:00 p.m. to midnight Monday, April 18,2011
(6 hours); 4:00 p.m. to 9:00 p.m. Thursday, April 28 (5 hours); 4:00 p.m. to
9:00 p.m. Sunday, May 1, 2011 (5 hours); 6:00 p.m. Tuesday, May 3 to
noon Wednesday, May 4, 2011 (18 hours); 6:00 p.m. Thursday, May 5 to
noon Friday, May 6, 2011 (18 hours); and Mondays at noon through
Fridays at noon (4 days), beginning Monday, May 9 through Friday, June
10,2011 (20 days total).

(C) Summer Season:

(i) Entire Youngs Bay: 6:00 a.m. Wednesdays to 6:00 a.m. Fridays (48
hours) beginning Wednesday, June 15 through Friday, July 29, 2011 (14
fishing days).

(b) The fishing areas for the winter, spring and summer fisheries are:

(A) From February 13 through March 11 and from April 18 through
July 29, 2011, the fishing area is identified as the waters of Youngs Bay
from the Highway 101 Bridge upstream to the upper boundary markers at
the confluence of the Klaskanine and Youngs rivers; except for those waters
which are closed southerly of the alternate Highway 101 Bridge (Lewis and
Clark River).

(B) On March 14 and 16, 2011, the fishing area extends from the old
Youngs Bay Bridge upstream to the upper boundary markers at the conflu-
ence of the Youngs and Klaskanine rivers.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net.

(a) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter season. It is unlawful to use a gill net having a
mesh size that is more than 9.75-inches during the spring and summer sea-
sons. Nets that are fished at any time between official sunset and official
sunrise must have lighted buoys on both ends of the net unless the net is
attached to the boat. If the net is attached to the boat, then one lighted buoy
on the opposite end of the net from the boat is required.

(b) The use of additional weights or anchors attached directly to the
leadline is allowed upstream of markers located approximately 200 yards
upstream of the mouth of the Walluski River during all Youngs Bay com-
mercial fisheries.

(3) A maximum of two white sturgeon may be possessed or sold by
each participating vessel during each calendar week (Sunday through
Saturday) until 6:00 p.m. Monday June 27, 2011. Effective 6:00 p.m.
Monday June 27, 2011 retention of white sturgeon is prohibited for the
remainder of the summer season. During the fishing periods identified in
subsections (1)(a)(A), (1)(a)(B) and (1)(a)(C), the weekly white sturgeon
limit applies to combined possessions and sales for all open Select Area

fisheries.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
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ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-1986,
f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-87;
FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89; FWC
82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, . 8-7-91, cert. ef. 8-18-91; FWC
123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-92; FWC
35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92, cert. ef. 8-
16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert. ef. 8-9-93;
FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94, cert. ef. 8-22-
94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp), f. & cert. ef. 9-
20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. & cert. ef. 6-5-95;
FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert. ef. 8-27-95; FWC
8-1995, . 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert. ef. 6-12-96; FWC
41-1996, . & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef. 8-19-96; FWC 54-
1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97; FWC 47-1997, f. &
cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98; DFW 14-1998, f. &
cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-31-98; DFW 60-
1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW
10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99 thru 8-6-99; DFW
55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW 42-2000, f. & cert.
ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-2-01, cert. ef. 8-6-
01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-01; DFW 106-
2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. & cert. ef. 2-20-
02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02; DFW 96-
2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03; DFW
17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp), f. & cert. ef.
4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-
2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. & cert. ef. 5-
7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW 89-
2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-04;
DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. & cert. ef.
3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04; DFW
39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-04,
cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-31-
04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef.
2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f.
& cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f.
& cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef.
5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. &
cert. ef. 5-30-06 thru 7-31-06; DFW 52-2006(Temp), f. & cert. ef. 6-28-06 thru 7-27-06;
DFW 73-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-
15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-
31-06; Administrative correction 1-16-07; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07
thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-07
thru 9-1-07; DFW 16-2007(Temp), f. & cert. ef. 3-14-07 thru 9-9-07; DFW 25-2007(Temp),
f. 4-17-07, cert. ef. 4-18-07 thru 7-26-07; DFW 45-2007(Temp), f. 6-15-07, cert. ef. 6-25-07
thru 7-31-07; DFW 50-2007(Temp), f. 6-29-07, cert. ef. 7-4-07 thru 7-31-07; DFW 61-
2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-2007(Temp), f. 10-12-07,
cert. ef. 10-14-07 thru 12-31-07; Administrative correction 1-24-08; DFW 6-2008(Temp), f.
1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2008(Temp), f. 2-26-08, cert. ef. 3-2-08 thru
8-28-08; DFW 30-2008(Temp), f. 3-27-08, cert. ef. 3-30-08 thru 8-28-08; DFW 48-
2008(Temp), f. & cert. ef. 5-12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08
thru 8-31-08; DFW 85-2008(Temp), f. 7-24-08, cert. ef. 8-1-08 thru 12-31-08; DFW 108-
2008(Temp), f. 9-8-08, cert. ef. 9-9-08 thru 12-31-08; Administrative correction 1-23-09;
DFW 12-2009(Temp), f. 2-13-09, cert. ef. 2-15-09 thru 7-31-09; DFW 24-2009(Temp), f. 3-
10-09, cert. ef. 3-11-09 thru 7-31-09; DFW 49-2009(Temp), f. 5-14-09, cert. ef 5-17-09 thru
7-31-09; DFW 89-2009(Temp), f. 8-3-09, cert. ef. 8-4-09 thru 12-31-09; DFW 107-
2009(Temp), f. 9-2-09, cert. ef. 9-5-09 thru 10-31-09; Administrative correction 11-19-09;
DFW 17-2010(Temp), f. & cert. ef. 2-22-10 thru 7-31-10; DFW 20-2010(Temp), f. & cert. ef.
2-26-10 thru 7-31-10; DFW 30-2010(Temp), f. 3-11-10, cert. ef. 3-14-10 thru 7-31-10; DFW
35-2010(Temp), f. 3-23-10, cert. ef. 3-24-10 thru 7-31-10; DFW 40-2010(Temp), f. & cert.
ef. 4-1-10 thru 7-31-10; DFW 46-2010(Temp), f. & cert. ef. 4-21-10 thru 7-31-10; DFW 53-
2010(Temp), f. & cert. ef. 5-4-10 thru 7-31-10; DFW 57-2010(Temp), f. & cert. ef. 5-11-10
thru 7-31-10; DFW 69-2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10; DFW 113-
2010(Temp), f. 8-2-10, cert. ef. 8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. & cert. ef. 9-
10-10 thru 10-31-10; Administrative correction 11-23-10; DFW 12-2011(Temp), f. 2-10-11,
cert. ef. 2-13-11 thru 7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-2011(Temp), f.
4-20-11, cert. ef. 4-21-11 thru 7-29-11; DFW 35-2011(Temp), f. & cert. ef. 4-28-11 thru 7-
29-11; DFW 46-2011(Temp), f. & cert. ef. 5-12-11 thru 7-29-11; DFW 52-2011(Temp), f. &
cert. ef. 5-18-11 thru 7-29-11; DFW 76-2011(Temp), f. 6-24-11, cert. ef. 6-27-11 thru 7-29-
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Rule Caption: Cumulative Trip Limits Increased for Black and
Blue Rockfish Combined.

Adm. Order No.: DFW 77-2011(Temp)

Filed with Sec. of State: 6-28-2011

Certified to be Effective: 7-5-11 thru 12-31-11

Notice Publication Date:

Rules Amended: 635-004-0033

Oregon Bulletin
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Subject: This amended rule increases the commercial groundfish
cumulative trip limits for black rockfish and blue rockfish combined
by 200 pounds in each of the harvest periods 4, 5 and 6.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0033
Groundfish Restrictions

(1) The season for most species of ocean food fish is open year-round,
until catch quotas are met (where applicable). Regulations for the follow-
ing species or species groups of ocean food fish change throughout the sea-
son and the Oregon Administrative Rules and federal regulations should be
consulted before fishing:

(a) Minor Shelf Rockfish

(b) Minor Slope Rockfish

(c) Black and Yellow Rockfish

(d) Brown Rockfish

(e) Calico Rockfish

(f) China Rockfish

(g) Copper Rockfish

(h) Gopher Rockfish

(i) Grass Rockfish

(j) Kelp Rockfish

(k) Olive Rockfish

(1) Quillback Rockfish

(m) Treefish

(n) Black Rockfish

(0) Blue Rockfish

(p) Cabezon

(q) Canary Rockfish

(r) Greenling

(s) Tiger Rockfish

(t) Vermilion Rockfish

(u) Widow Rockfish

(v) Yelloweye Rockfish

(w) Yellowtail Rockfish

(x) Darkblotched Rockfish

(y) Pacific Ocean Perch

(z) Longspine Thornyhead

(aa) Shortspine Thornyhead

(bb) Arrowtooth Flounder

(cc) Dover Sole

(dd) Petrale Sole

(ee) Rex Sole

(ff) Other Flatfish

(gg) Lingcod

(hh) Sablefish

(ii) Pacific Whiting

(2) For the purpose of this rule, “Other nearshore rockfish” means:
black and yellow (Sebastes chrysolmelas); brown (S. auriculatus); calico
(S. dalli); China (S. nebulosus); copper (S. caurinus); gopher (S. carnatus);
grass (S. rastelliger); kelp (S. atrovirens); olive (S. serranoides); quillback
(S. maliger); and treefish (S. serriceps).

(3) For the purpose of this rule a “commercial harvest cap” is defined
as the total fishery-related mortality for a given species, or species group,
that may occur in a single calendar year in Oregon commercial fisheries.
For 2011, the commercial harvest cap for black rockfish is 139.2 metric
tons.

(4) For the purpose of this rule a “commercial landing cap” is defined
as the total landed catch of a given species, or species group, that may be
taken in a single calendar year in Oregon commercial fisheries. For 2011,
the commercial landing caps are:

(a) Black rockfish, 137.9 metric tons.

(b) Black rockfish and blue rockfish combined of 141.9 metric tons.

(c¢) Other nearshore rockfish, 14.3 metric tons.

(d) Cabezon, 31.3 metric tons.

(e) Greenling, 23.4 metric tons.

(5) For the purpose of this rule, the periods to which cumulative trip
limits apply are: January through February (period 1); March through April
(period 2); May through June (period 3); July through August (period 4);
September through October (period 5); and November through December
(period 6).

(6) For black and blue rockfish combined, no vessel may land more
than:

(a) 800 pounds in period 1;

(b) 1,000 pounds in period 2;
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(c) 1,400 pounds in period 3;

(d) 1,600 pounds in period 4;

(e) 1,200 pounds in period 5; and

(f) 1,000 pounds in period 6.

(7) In each period, no vessel may land more than:

(a) 700 pounds of other nearshore rockfish, combined;

(b) 1,500 pounds of cabezon; or

(c) 250 pounds of greenling species in periods 1-6.

Stat. Auth.: ORS 506.109 & 506.119

Stats. Implemented: ORS 506.129

Hist.: FWC 73-1982(Temp), f. & ef. 10-27-82; FWC 1-1983 (Temp), f. & ef. 1-6-83; FWC
10-1983, f. & ef. 3-1-83; FWC 23-1983(Temp). f. & ef. 6-14-83; FWC 41-1983(Temp), f. &
ef. 9-6-83; FWC 3-1984 f. & ef. 1-26-84; FWC 18-1984 (Temp), f. 5-4-84, ef. 5-6-84; FWC
36-1984(Temp), f. 7-31-84, ef. 8-1-84; FWC 1-1985(Temp), f. & ef. 1-4-85; FWC 5-1985, f.
& ef. 2-19-85; FWC 18-1985(Temp), f. 4-26-85, ef. 4-27-85; FWC 52-1985(Temp), f. 8-30-
85, ef. 9-1-85; FWC 65-1985 (Temp), f. & ef. 10-4-85; FWC 82-1985, f. 12-16-85, ef. 1-1-
86; FWC 50-1986(Temp), f. & ef. 8-29-86; FWC 81-1986, f. 12-31-86, ef. 1-1-87; FWC 57-
1987(Temp), f. & ef. 7-24-87; FWC 104-1987, f. 12-18-87, ef. 1-1-88; FWC 97-1988(Temp),
f. & cert. ef. 1-6-88; FWC 103-1988, f. 12-29-88, cert. ef. 1-1-89; FWC 49-1989(Temp), f. &
cert. ef. 7-26-89; FWC 69-1990 (Temp), f. 7-24-90, cert. ef. 7-25-90; FWC 122-1990, f. 11-
26-90, cert. ef. 11-29-90; FWC 130-1990, f. 12-31-90, cert. ef. 1-1-91; FWC 48-1991(Temp),
f. & cert. ef. 5-3-91; FWC 82-1991(Temp), f. 7-30-91, cert. ef. 7-31-91; FWC 83-1991, f. 8-
1-91, cert. ef. 7-31-91; FWC 58-1992(Temp), f. & cert. ef. 7-29-92; FWC 141-1991, f. 12-
31-91, cert. ef. 1-1-92; FWC 9-1992, f. 2-20-92, cert. ef. 2-21-92; FWC 58-1992(Temp), f. &
cert. ef. 7-29-92; FWC 6-1993, f. 1-28-93, cert. ef. 2-1-93; FWC 10-1993, f. & cert. ef. 2-10-
93; FWC 1-1994, f. & cert. ef. 1-14-94; FWC 32-1994, f. & cert. ef. 6-3-94; FWC 44-1994,
f. 7-26-94, cert. ef. 8-1-94; FWC 95-1994, f. 12-28-94, cert. ef. 1-1-95; FWC 45-1995, f. &
cert. ef. 6-1-95; FWC 94-1995(Temp), f. 12-29-95, cert. ef. 1-1-96; FWC 9-1996, f. 3-5-96,
cert. ef. 3-8-96; DFW 118-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 119-2002(Temp), f. 10-
24-02, cert. ef. 10-25-02 thru 12-31-02; DFW 135-2002, f. 12-23-02, cert. ef. 1-1-03; DFW
14-2003(Temp), f. 2-20-03, cert. ef. 2-21-03 thru 8-19-03; DFW 25-2003, f. & cert. ef. 3-26-
03: DFW 60-2003(Temp), f. 7-15-03, cert. ef. 7-16-03 thru 12-31-03; DFW 79-2003(Temp),
f. & cert. ef. 8-18-03 thru 12-31-03; DFW 102-2003(Temp), f. 9-30-03, cert. ef. 10-1-03 thru
12-31-03; DFW 128-2003, f. 12-15-03, cert. ef. 1-1-04; DFW 76-2004(Temp), f. 7-23-04,
cert. ef. 7-28-04 thru 12-31-04; DFW 100-2004(Temp), f. & cert. ef 9-28-04 thru 12-31-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 120-2004, f. 12-13-04, cert. ef. 1-1-05;
DFW 31-2005(Temp), f. 4-29-05, cert. ef. 5-1-05 thru 10-27-05; DFW 82-2005(Temp), f. 7-
29-05, cert. ef. 8-1-05 thru 12-31-05; DFW 86-2005(Temp), f. & cert. ef. 8-3-05 thru 12-31-
05; DFW 119-2005(Temp), f. 10-10-05, cert. ef. 10-11-05 thru 12-31-05; DFW 135-
2005(Temp), f. 11-30-05, cert. ef. 12-1-05 thru 12-31-05; DFW 138-2005, f. 12-7-05, cert.
ef. 1-1-06; DFW 50-2006(Temp), f. 6-28-06, cert. ef. 7-1-06 thru 12-27-06; DFW 83-
2006(Temp), f. 8-10-06, cert. ef. 8-11-06 thru 2-6-07; DFW 108-2006(Temp), f. 9-29-06,
cert. ef. 10-1-06 thru 12-31-06; DFW 133-2006(Temp), f. 12-21-06, cert. ef. 1-1-07 thru 6-
29-07; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 83-2007(Temp), f. 8-31-07, cert. ef. 9-1-07
thru 12-31-07; DFW 120-2007(Temp), f. 10-30-07, cert. ef. 11-1-07 thru 12-31-07; DFW
123-2007(Temp), f. 11-26-07, cert. ef. 11-28-07 thru 12-31-07; DFW 128-2007, . 12-13-07,
cert. ef. 1-1-08; Administrative Correction 1-24-08; DFW 70-2008(Temp), f. 6-26-08, cert.
ef. 7-1-08 thru 12-27-08; DFW 123-2008(Temp), f. 9-30-08, cert. ef. 10-2-08 thru 12-31-08;
DFW 154-2008(Temp), f. 12-29-08, cert. ef. 1-1-09 thru 6-29-09; DFW 21-2009(Temp), f. 2-
26-09, cert. ef. 3-1-09 thru 8-27-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW 75-
2009(Temp), f. 6-26-09, cert. ef. 7-1-09 thru 12-28-09; DFW 127-2009(Temp). f. 10-8-09,
cert. ef. 10-10-09 thru 12-31-09; DFW 155-2009, f. 12-28-09, cert. ef. 1-1-10; DFW 110-
2010(Temp), f. 7-30-10, cert. ef. 8-1-10 thru 12-31-10; DFW 148-2010(Temp), f. & cert. ef.
10-15-10 thru 12-31-10; Administrative correction 1-25-11; DFW 77-2011(Temp), f. 6-28-
11, cert. ef. 7-5-11 thru 12-31-11

Rule Caption: Marine Reserve Administrative Rules Effective
Dates Postponed Until January 1, 2012.

Adm. Order No.: DFW 78-2011(Temp)

Filed with Sec. of State: 6-28-2011

Certified to be Effective: 6-29-11 thru 12-25-11

Notice Publication Date:

Rules Amended: 635-012-0020

Rules Suspended: 635-012-0030, 635-012-0040, 635-012-0050,
635-012-0060

Subject: This amended rule delays the effective date for the Divi-
sion 012 rules for Marine Reserves and Protected Areas that will reg-
ulate hunting and fishing activities in the Otter Rock and Redfish
Rocks Marine Reserves and the Redfish Rocks Marine Protected
Area. The suspended rules prohibit take or attempts to take, includ-
ing fishing or hunting, any fish or wildlife species in the marine
reserves; and allow for removing crab pots and other fishing gear;
and allow scientific take for research with valid permit. In the marine
protected area, the suspended rules prohibit and allow the same activ-
ities as in the marine reserves, with additional allowances for com-
mercial or recreational troll and take of salmon and fishing for and
take of crab in authorized fisheries.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-012-0020
Purpose

(1) The purpose of the regulations in this section are to implement
Oregon House Bill 3013 (2009) by regulating activities in areas of Oregon’s
territorial sea designated as marine reserves or marine protected areas.

(2) These rules are effective January 1,2012.

Stat. Auth.: ORS 506.119, 506.129

Stats. Implemented: HB 3013 (2009)

Hist.: DFW 157-2009, f. 12-30-09, cert. ef. 6-30-11; DFW 6-2010, f. 1-22-10, cert. ef. 6-30-
11; DFW 78-2011(Temp), f. 6-28-11, cert. ef. 6-29-11 thru 12-25-11

635-012-0030
Definitions
For the purposes of OAR 635, Division 012 the following definitions
apply:
(1) “Commission” means the Oregon Fish and Wildlife Commission.
(2) “Department” means the Oregon Department of Fish and Wildlife.
(3) “Fish” means all game fish as defined by ORS 496.009 and food
fish as defined by ORS 506.036.
(4) “Fishing gear” has the meaning given in OAR 635-004-0020.
(5) “Take” means to kill or obtain possession or control.
(6) “Wildlife” means all wild birds, amphibians, reptiles, and wild

mammals.
Stat. Auth.: ORS 506.119, 506.129
Stats. Implemented: HB 3013 (2009)
Hist.: DFW 157-2009, f. 12-30-09, cert. ef. 6-30-11; DFW 6-2010, f. 1-22-10, cert. ef. 6-30-
11; Suspended by DFW 78-2011(Temp), f. 6-28-11, cert. ef. 6-29-11 thru 12-25-11

635-012-0040
Marine Reserve and Marine Protected Area Boundaries

(1) The Otter Rock Marine Reserve encompasses the area bounded by
the points described in OAR 141-142-0030.

(2) The Redfish Rocks Marine Reserve encompasses the area bound-
ed by the points described in OAR 141-142-0035.

(3) The Redfish Rocks Marine Protected Area encompasses the area

bounded by the points described in OAR 141-142-0040.
Stat. Auth.: ORS 506.119, 506.129
Stats. Implemented: HB 3013 (2009)
Hist.: DFW 157-2009, f. 12-30-09, cert. ef. 6-30-11; Suspended by DFW 78-2011(Temp), f.
6-28-11, cert. ef. 6-29-11 thru 12-25-11

635-012-0050
Marine Reserve Prohibitions and Allowances

(1) Except as specified in section (2) below, the following activities
are prohibited within the Otter Rock and Redfish Rocks marine reserve
areas: Take or attempt to take, including fishing or hunting, of any fish or
wildlife species.

(2) Notwithstanding the prohibitions in section (1) above, person(s)
may:

(a) Remove fishing gear from within the marine reserve boundary,
provided that the retrieving vessel operator must notify the Oregon State
Police at 1-800-452-7888 and receive permission before retrieving the gear
and no fish or wildlife species from the retrieved gear shall be retained.
Specific to commercial crab pots:

(A) If the pot(s) do not belong to the retrieving vessel, the vessel oper-
ator must follow the retrieval requirements set forth in OAR 635-005-
0055(9)(b).

(B) If the pot(s) do belong to the retrieving vessel, the vessel operator
may re-set the pot(s) outside of the reserve area.

(b) Take fish and wildlife species if authorized by a valid scientific
taking permit as required by OAR divisions 635-007 and 635-043.

(c) Have catch onboard while transiting or anchoring in the marine
reserve area. Except as allowed by subsection (2)(b) above, fishing gear
shall not be deployed in the water at any time within the marine reserve.

(3) Nothing in this rule supersedes the Agreement between the Siletz
Tribe, the United States and the State of Oregon, recorded at OAR 635-041-
0500, defining specified tribal hunting, fishing, trapping and gathering

rights by the Siletz Tribe and its members.
Stat. Auth.: ORS 506.119, 506.129
Stats. Implemented: HB 3013 (2009)
Hist.: DFW 157-2009, f. 12-30-09, cert. ef. 6-30-11; DFW 6-2010, f. 1-22-10, cert. ef. 6-30-
11; Suspended by DFW 78-2011(Temp), f. 6-28-11, cert. ef. 6-29-11 thru 12-25-11

635-012-0060
Marine Protected Area Prohibitions and Allowances

(1) Except as specified in section (2) below, the following activities
are prohibited within the Redfish Rocks marine protected areas:

(a) Take or attempt to take any fish species.
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(2) Notwithstanding the prohibitions in section (1) above, person(s)
may:

(a) Commercially or recreationally troll for and take salmon in fish-
eries otherwise authorized by Commission rule.

(b) Commercially or recreationally fish for and take crab in fisheries
otherwise authorized by Commission rule.

(c) Take fish and wildlife species if authorized by a valid scientific
taking permit as required by OAR divisions 635-007 and 635-043.

(d) Have catch onboard while transiting or anchoring in the marine
protected area. Except as allowed by subsections (2)(a), (2)(b), and (2)(c)
above, fishing gear shall not be deployed in the water at any time within the
marine protected area.

(3) It is unlawful to fish for or take any legal species in the marine pro-
tected area while possessing onboard any species not allowed to be taken in

the marine protected area.
Stat. Auth.: ORS 506.119, 506.129
Stats. Implemented: HB 3013 (2009)
Hist.: DFW 157-2009, f. 12-30-09, cert. ef. 6-30-11; DFW 6-2010, f. 1-22-10, cert. ef. 6-30-
11; Suspended by DFW 78-2011(Temp), f. 6-28-11, cert. ef. 6-29-11 thru 12-25-11

Rule Caption: Tillamook Bay Commercial Cockle Clam Dive
Fishery Closure.

Adm. Order No.: DFW 79-2011(Temp)

Filed with Sec. of State: 6-29-2011

Certified to be Effective: 7-3-11 thru 12-29-11

Notice Publication Date:

Rules Amended: 635-005-0020

Subject: Amended rule closes the Tillamook Bay commercial cock-
le clam dive fishery at 12:01 a.m. Sunday, July 3, 2011 due to a pro-
jected attainment of the 90,000 pound annual harvest quota
allowed under bay clam dive permits. Modifications are consistent
with requirements described in OAR 635-005-0032 sections (2) and
3).

Rules Coordinator: Therese Kucera—(503) 947-6033

635-005-0020
Closed Seasons and Areas

It is unlawful to take for commercial purposes:

(1) Gaper clams from January 1 through June 30, except under a lim-
ited entry bay clam dive fishery permit (OAR 635-006-1015), an incidental
catch of one gaper clam per eight butter clams, or 25 pounds of gaper clams
per 100 pounds of butter clams, whichever allows the greater gaper clam
incidental catch.

(2) Razor clams from July 15 through September 30 in the area north
of Tillamook Head in Clatsop County.

(3) Any clams from:

(a) Little Nestucca Bay;

(b) Big Nestucca Bay;

(c) Netarts Bay, except cockles may be taken;

(d) Salmon River and Bay;

(e) Siletz River and Bay;

(f) All state parks south of Tillamook Head.

(4) Bay clams in Tillamook Bay, under a bay clam dive permit (OAR
635-006-1015), from the following areas:

(a) The “Ghost Hole” from the floating toilet site south to Sandstone
Point and 500 feet westward from the Highway 101 shoreline;

(b) The area east of a line connecting the Coast Guard tower on the
north jetty and buoy marker 13;

(c) The area above mean lower low water near Kincheloe Point.

(5) Cockle clams in Netarts Bay, under a bay clam dive permit (OAR
635-006-1015), from the following areas:

(a) An area extending 500 feet to the north adjacent to Oregon State
University’s shellfish reserve and across the entire width of the bay;

(b) The area above mean lower low water.

(6) Bay clams in Coos Bay, under a bay clam dive permit (OAR 635-
006-1015), from the following areas:

(a) In depths less than 10 feet from mean lower low water;

(b) The area of South Slough east of the Charleston bridge.

(7) Cockle clams in Tillamook Bay, under a bay clam dive permit
(OAR 635-006-1015), after 12:01 a.m. Sunday July 3, 2011, when the
annual bay clam dive fishery quota of 90,000 pounds (OAR 635-005-

0032(2) and (3)) is projected to have been attained.
Stat. Auth.: ORS 506.109 & 506.119
Stats. Implemented: ORS 506.129
Hist.: FC 241, f. 4-5-72, ef. 4-15-72; Renumbered from 625-010-0065, 1975; Renumbered
from 635-036-0090, 1979; FWC 30-1985, f. 6-27-85, ef. 7-1-85; FWC 137-1991(Temp), f.
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12-20-91, cert. ef. 12-23-91; FWC 39-1992(Temp), f. & cert. ef. 6-19-92; FWC 94-
1992(Temp), f. 9-18-92, cert. ef. 9-19-92; FWC 102-1992 (Temp), f. 10-1-92, cert. ef. 10-2-
92; FWC 121-1992(Temp), f. & cert. ef. 11-9-92; DFW 30-1998(Temp). f. & cert. ef. 5-6-98
thru 10-23-98; DFW 92-1998, f. & cert. ef. 11-25-98; DFW 61-2002, f. & cert. ef. 6-14-02;
DFW 137-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 133-2008(Temp), f. 10-17-08, cert. ef. 10-
18-08 thru 12-31-08; Administrative correction 1-23-09; DFW 135-2010(Temp), f. 9-23-10,
cert. ef. 9-27-10 thru 12-31-10; DFW 141-2010(Temp), f. 10-6-10, cert. ef. 10-7-10 thru 12-
31-10; DFW 79-2011(Temp), f. 6-29-11, cert. ef. 7-3-11 thru 12-29-11

ecccccccoe

Rule Caption: Amend rule to make consistent with the Wildlife
Rehabilitation Rules which were adopted on June 2, 2011.

Adm. Order No.: DFW 80-2011(Temp)

Filed with Sec. of State: 6-29-2011

Certified to be Effective: 7-1-11 thru 12-28-11

Notice Publication Date:

Rules Amended: 635-435-0035

Subject: The rule describes the process of relocation of nuisance
wildlife and makes consistent with the Wildlife Rehabilitation Rules
adopted on June 2,2011.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-435-0035
Relocation of Nuisance Wildlife

(1) A permittee must humanely euthanize prohibited species.
Prohibited species cannot be relocated off site except to humanely eutha-
nize them. Prohibited species cannot be relocated to other sites.

(2) A permittee may either release raccoons on site or humanely euth-
anize them. Raccoons must not be relocated off site except to humanely
euthanize them. Raccoons cannot be relocated to other sites except as
authorized by the Department.

(3) Predatory animals, furbearers except raccoons and nongame
wildlife nonprotected may be released on site, humanely euthanized or (as

directed by the Department) relocated into suitable habitat.
Stat. Auth.: ORS 496.012, 496.138, 496.146, & 496.162
Stats. Implemented: ORS 496.012, 496.138,496.146, & 496.162
Hist.: DFW 117-2006, f. & cert. ef. 10-16-06; DFW 80-2011(Temp). f. 6-29-11, cert. ef. 7-
1-11 thru 12-28-11

ecccccccoe

Rule Caption: Boundary changes for Controlled Bighorn Sheep
and Controlled Rocky Mountain Goat.

Adm. Order No.: DFW 81-2011

Filed with Sec. of State: 6-29-2011

Certified to be Effective: 8-20-11

Notice Publication Date: 3-1-2011

Rules Amended: 635-067-0030, 635-067-0040

Subject: Amend rule to expand the Controlled Bighorn Sheep Hunts
(hunt numbers 568A1 and 568A2) to include part of Unit 68 and the
entire Owyhee unit (Unit 67).

Amend rule to expand the Controlled Rocky Mountain Goat Hunt
(hunt number 960B) to include parts of units 60 and 61 and part of
unit 59.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-067-0030
Controlled Bighorn Sheep Hunts

Notwithstanding the provisions of the 2011 Oregon Big Game
Regulations, the open area described on page 40 for the Upper Owyhee
hunts (hunt numbers 568A1 and 568A2) is expanded to include that part of

Unit 68 south and east of Hwy 95, and the entire Owyhee Unit (unit 67).
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 32-1978, f. & ef. 6-30-78; FWC 12-1979, f. & ef. 3-28-79; FWC 29-1979,f. &
ef. 8-2-79; FWC 14-1980, f. & ef. 4-8-80; FWC 10-1981, f. & ef. 3-31-81; FWC 22-1981, f.
& ef. 6-29-81; FWC 21-1982, f. & ef. 3-31-82, Renumbered from 635-060-0610; FWC 15-
1983, f. & ef. 4-19-83; FWC 16-1984, f. 4-6-84, ef. 4-15-84; FWC 21-1985, f. & ef. 5-7-85;
FWC 29-1986, f. & ef. 7-23-86; FWC 11-1987, f. & ef. 3-6-87; FWC 14-1988, f. & cert. ef.
3-10-88; FWC 16-1989, f. & cert. ef. 3-28-89; FWC 65-1989, f. & cert. ef. 8-15-89; FWC
25-1990, f. & cert. ef. 3-21-90; FWC 21-1991, f. & cert. ef. 3-12-91; FWC 45-1992, f. & cert.
ef. 7-15-92; FWC 61-1992, f. & cert. ef. 7-30-92; FWC 36-1993, f. & cert. ef. 6-14-93; FWC
46-1993, f. & cert. ef. 8-4-93; FWC 18-1994, f. 3-30-94, cert. ef. 5-1-94; FWC 40-1994, f. &
cert. ef. 6-28-94; FWC 6-1995, f. 1-23-95, cert. ef. 4-1-95; FWC 54-1995, f. & cert. ef. 6-20-
95; FWC 17-1996, f. 4-10-96, cert. ef. 4-15-96; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-
1997, f. & cert. ef. 2-27-97; DFW 99-2006(Temp), f. & cert. ef. 9-11-06 thru 9-30-06;
Administrative correction 10-16-06; DFW 109-2009(Temp), f. & cert. ef. 9-9-09 thru 9-30-
09; Administrative correction 10-22-09; DFW 81-2011, f. 6-29-11, cert. ef. 8-20-11
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635-067-0040
Controlled Rocky Mountain Goat Hunt Regulations

Rocky Mountain goat taken by hunters shall be inspected by depart-
ment personnel prior to the hunter leaving the hunt area. Party applications
are not allowed. All hunters are required to attend an orientation class with
department personnel prior to hunting and to check out through the local
district office of ODFW within 72 hours of completion of their hunt.

Notwithstanding the provisions of the 2011 Oregon Big Game
Regulations, the open area described on page 38 for the Cusick Mt hunt
(hunt number 960B) is expanded to include that part of units 60 and 61 as
follows: beginning at Wallowa Lake Trailhead; southeast along 1804 to
Tenderfoot Pass; southeast along trail 1814 to trail 1801; south along 1801
to trail 1816 to Hawkins Pass; north along trail 1820 to Wallowa Lake trail-
head and that part of unit 59 south of Freezeout Creek Rd 4230 and Saddle

Creek Trail 1776.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 9-1997, f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; DFW 49-
1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 30-2000, f. & cert. ef.
6-14-00; DFW 2-2003, f. & cert. ef. 1-17-03; DFW 81-2011, f. 6-29-11, cert. ef. 8-20-11

Rule Caption: Oregon Ocean Sport Pacific Halibut All-Depth
Spring Season Closure, Cape Falcon to Humbug Mountain.

Adm. Order No.: DFW 82-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11 thru 8-4-11

Notice Publication Date:

Rules Amended: 635-039-0085

Rules Suspended: 635-039-0085(T)

Subject: Amended rule closes the all-depth spring sport fishery for
Pacific halibut in the area between Cape Falcon and Humbug Moun-
tain, Oregon at 11:59 p.m. on Friday, July 1,2011 when the quota
of 115,578 pounds is projected to have been taken. This rule is con-
sistent with regulations that have been implemented by the federal
government and the International Pacific Halibut Commission for the
2011 Oregon recreational fishery for Pacific halibut.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-039-0085
Halibut Seasons

(1) The Pacific halibut sport fishery in Oregon is regulated by the fed-
eral government and the International Pacific Halibut Commission (IPHC).
OAR chapter 635, division 039 incorporates into Oregon Administrative
Rules, by reference:

(a) Title 50 of the Code of Federal Regulations, Part 300, Subpart
E (October 1, 2010 ed.), as amended; and

(b) Federal Register Vol. 76, No. 51, dated March 16, 2011 (76 FR
14300).

(2) Therefore, persons must consult all publications referenced in this
rule in addition to Division 039 to determine applicable halibut fishing sea-
sons.

(3) Effective 11:59 p.m., Saturday, June 4, 2011 the Columbia River
sub-area (Cape Falcon, OR to Leadbetter Pt., WA) is closed to the retention
of Pacific halibut.

(4) Effective 11:59 p.m., Friday, July 1,2011, the Central Oregon sub-
area (Cape Falcon to Humbug Mountain) all-depth spring season is closed
to the retention of Pacific halibut.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 56-2005, f. 6-21-05, cert. ef. 7-1-05; DFW 89-2005(Temp), f. & cert. ef. 8-12-05

thru 12-12-05; DFW 107-2005(Temp), f. 9-14-05, cert. ef. 9-15-05 thru 10-31-05; DFW 121-

2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-19-

06; DFW 34-2006(Temp), f. 5-25-06, cert. ef. 5-27-06 thru 8-3-06; Administrative correction

8-22-06; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 35-2007(Temp), f. 5-25-07, cert. ef. 5-

26-07 thru 8-2-07; DFW 67-2007(Temp), f. 8-9-07, cert. ef. 8-12-07 thru 9-30-07; DFW 76-

2007(Temp), f. 8-17-07, cert. ef. 8-24-07 thru 9-30-07; DFW 84-2007(Temp), f. 9-5-07, cert.

ef. 9-15-07 thru 9-30-07; DFW 87-2007(Temp), f. 9-10-07, cert. ef. 9-14-07 thru 10-28-07;

DFW 90-2007(Temp), f. 9-19-07, cert ef. 9-20-07 thru 10-31-07; Administrative corection

11-17-07; DFW 57-2008(Temp), f. 5-30-08, cert. ef. 6-1-08 thru 7-31-08; DFW 81-

2008(Temp), f. 7-11-08, cert. ef. 8-2-08 thru 9-30-08; DFW 92-2008(Temp), f. & cert. ef. 8-

11-08 thru 9-30-08; DFW 101-2008(Temp), f.8-25-08, cert. ef. 8-29-08 thru 9-30-08; DFW

107-2008(Temp), f. 9-5-08, cert. ef. 9-7-08 thru 12-31-08; DFW 111-2008(Temp), f. & cert.

ef. 9-16-08 thru 12-31-08; DFW 120-2008(Temp), f. 9-25-08, cert. ef. 9-27-08 thru 12-31-

08: DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW

55-2009(Temp), f. & cert. ef. 5-22-09 thru 8-6-09; DFW 94-2009(Temp), f. 8-14-09, cert. ef.

8-16-09 thru 12-31-09; Administrative correction 1-25-10; DFW 32-2010, f. & cert. ef. 3-15-

10; DFW 37-2010, f. 3-30-10, cert. ef. 4-1-10; DFW 100-2010(Temp), f. 7-15-10, cert. ef. 7-

17-10 thru 10-31-10; DFW 118-2010(Temp), f. & cert. ef. 8-13-10 thru 10-31-10;

Administrative correction 11-23-10; DFW 24-2011, f. & cert. ef. 3-22-11; DFW 58-
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2011(Temp), f. 5-27-11, cert. ef. 6-4-11 thru 8-4-11; DFW 82-2011(Temp), f. 6-30-11, cert.
ef. 7-1-11 thru 8-4-11

ecccccccoe

Rule Caption: Oregon Ocean Commercial, Terminal Area, and
Coastal Zone Sport Salmon Fisheries.

Adm. Order No.: DFW 83-2011

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 7-1-11

Notice Publication Date: 5-1-2011

Rules Amended: 635-003-0085, 635-013-0007, 635-013-0009, 635-
014-0090, 635-016-0090

Subject: Amended rules for sport and commercial fishing regulations
for coastal fall Chinook in Tillamook, Elk, Chetco, and Coos-
Coquille ocean terminal areas. Amended rules for sport angling reg-
ulations for coastal fall Chinook in bays and rivers. Also amended
sport angling regulations to provide terminal recreational fisheries for
non adipose fin-clipped coho in the Nehalem, Tillamook Bay, Nes-
tucca, Siletz, Tenmile, Yaquina, Alsea, Siuslaw, Umpqua, Coos and
Coquille basins with open areas, bag limits, seasons, and quotas.
Modifications to regulations for 2011 also conform to recent feder-
al regulation changes. Housekeeping and technical corrections to the
regulations were made to ensure rule consistency.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-003-0085
Extended Commercial Seasons

In addition to the open seasons prescribed in OAR 635-003-0003
there are open seasons for Chinook salmon as follows:

(1) Elk River Ocean Terminal Area — from November 1 through
November 30 in the area described in section (1)(a) of this rule.

(a) The open area is all Pacific Ocean waters shoreward of a line
drawn from Cape Blanco (42°50°20” N. Lat.) thence SW to Black Rock
(42°49°24” N. Lat. 124°35°00” W. Long.), thence SSW to Best Rock
(42°47°24” N. Lat. 124°35°42” W. Long.), thence SE to 42°40°30” N. Lat.
124°29°00” W. Long., thence to shore (Humbug Mountain).

(b) During the season described in this section (1), it is unlawful to
take Chinook salmon less than 24 inches in total length; it is unlawful to use
multipoint or barbed hooks or to fish more than four spreads per line; it is
unlawful to make more than one landing of Chinook per day; and it is
unlawful to have in possession or to land more than 20 Chinook per day
taken in this fishery. Landings are restricted to Port Orford.

(2) Tillamook Bay Ocean Terminal Area — from September 1
through September 30 in the area described in section (2)(a) of this rule:

(a) The open area is all Pacific Ocean waters inside an area between
Twin Rocks (45°35°54” N. Lat.) and Pyramid Rock (45°29°48” N. Lat.) and
seaward three nautical miles offshore;

(b) During the season described in this section (2), it is unlawful to
take Chinook salmon less than 28 inches in total length and it is unlawful
to use multipoint or barbed hooks or to fish more than four spreads per line;
and it is unlawful to have in possession or to land more than 25 Chinook per
calendar week (Sunday through Saturday). Landings are restricted to
Garibaldi.

(3) Chetco River Ocean Terminal Area — from October 13 through
the earlier of October 31 or quota of 750 Chinook in the area described in
section (3)(a) of this rule:

(a) The open area is all Pacific Ocean waters inside an area south of
the north shore of Twin Rocks (42°05°36” N. Lat.) to the Oregon/California
border (42°00°00” N. Lat.) and seaward three nautical miles offshore;

(b) During the season described in this section (3) it is unlawful to
take Chinook salmon less than 28 inches in total length; it is unlawful to use
multipoint or barbed hooks, or to fish more than four spreads per line; it is
unlawful to make more than one landing of Chinook per day; and it is
unlawful to have in possession or to land more than 20 Chinook per day
taken in this fishery. Landings are restricted to Brookings.

(c) All vessels landing salmon caught in this season must report to
ODFW within one hour of delivery or prior to transport away from the port
of landing by either calling (541) 867-0300, ext. 252 or by e-mail to
kmzor.trollreport@state.or.us. Notification shall include vessel name and
number, number of salmon by species, port of landing, location of delivery,
and estimated time of delivery.

(4) Coos-Coquille Ocean Terminal Area — Open for Chinook salmon
harvest from September 1 through September 30, within the area described
in section (4)(a) of this rule.
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(a) The open area is all Pacific Ocean waters shoreward of the 30 fath-
om depth contour between 43°31°00” N. Latitude line and 43°16°00” N.
Latitude and within all State Waters (0-3 nautical miles from shore)
between 43°16°00” N. Latitude and Crooked Creek (43°04°50” N. Lat.).
(b) During the season described in this section (4), it is unlawful to
take Chinook salmon less than 28 inches in total length. It is unlawful to use
multipoint or barbed hooks or to fish more than four spreads per line. And,
it is unlawful to have in possession or to land more than 50 Chinook taken
in this fishery per calendar week. Landings are restricted to Charleston
(Coos Bay) or Bandon.
Stat. Auth.: ORS 496.138, 496.146, & 506.119
Stats. Implemented: ORS 506.129
Hist.: FWC 48-1984(Temp), f. & ef. 8-31-84; 57-1984(Temp), f. & ef. 9-15-84; FWC 59-
1986(Temp), f. & ef. 9-19-86; FWC 106-1992(Temp), f. 10-8-92, cert. ef. 10-24-92; FWC
111-1992(Temp), f. 10-26-92, cert. ef. 10-27-92; FWC 62-1993, f. & cert. ef. 10-1-93; FWC
56-1994, f. 8-30-94, cert. ef. 9-1-94; FWC 80-1994(Temp), f. 10-25-94, cert. ef. 10-26-94;
FWC 82-1994(Temp), f. 10-28-94, cert. ef. 10-30-94; FWC 81-1995, f. 9-29-95, cert. ef. 10-
1-95; FWC 85-1995(Temp), f. & cert. ef. 10-20-95; FWC 56-1996, f. 9-27-96, cert. ef. 10-1-
96; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 66-1997(Temp), f. 10-24-97, cert. ef. 10-26-
97; FWC 67-1997(Temp), f. 10-28-97, cert. ef. 10-29-97; DFW 34-1998, f. & cert. ef. 5-4-
98; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 28-
2001, f. & cert. ef. 5-1-01; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 26-2006(Temp),
f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06; DFW 78-2006(Temp), f. 8-7-06, cert. ef. 9-1-06
thru 12-15-06; Administrative correction 12-16-06; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-
07; DFW 65-2008(Temp), f. 6-20-08, cert. ef. 9-1-08 thru 12-31-08; DFW 128-2008(Temp),
f. 10-9-08, cert. ef. 10-12-08 thru 12-31-08; Administrative correction 1-23-09; DFW 52-
2009, f. & cert. ef. 5-18-09; DFW 102-2009(Temp), f. 8-27-09, cert. ef. 9-1-09 thru 12-31-
09; DFW 132-2009(Temp), f. & cert. ef. 10-19-09 thru 10-31-09; Administrative correction
11-19-09; DFW 76-2010, f. 6-8-10, cert. ef. 8-1-10; DFW 147-2010(Temp), f. & cert. ef. 10-
15-10 thru 10-31-10DFW 151-2010(Temp), f. 10-19-10, cert. ef. 10-20-10 thru 10-31-10;
DFW 153-2010(Temp), f. & cert. ef. 10-29-10 thru 10-31-10; Administrative correction 11-
23-10; DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11

635-013-0007
Special South Coast Seasons

In addition to the open seasons prescribed in OAR 635-013-0005
there are open seasons for Chinook salmon as follows:

(1) Elk River Area.

(a) From November 1 through November 30 in all Pacific Ocean
waters shoreward of a line drawn from Cape Blanco (42°50°20” N. Lat.)
thence SW to Black Rock (42°49°24” N. Lat. 124°35°00” W. Long.), thence
SSW to Best Rock (42°47°24” N. Lat. 124°35°42” W. Long.), thence SE to
42°40°30” N. Lat. 124°29°00” W. Long., thence to shore (Humbug
Mountain);

(b) During the season described for the Elk River Area in section
(1)(a) of this rule it is unlawful to take Chinook salmon less than 24 inches
in length. No more than one non fin-clipped Chinook salmon per day and
10 non fin-clipped Chinook salmon in the seasonal aggregate when com-
bined with waters of the Sixes River and Elk River may be retained during
the November 1-30 season. It is unlawful to use multipoint or barbed hooks.

(2) Chetco River Area.

(a) From October 1-12 in an area south of the north shore of Twin
Rocks (42°05°36” N. Lat.) to the Oregon/California border (42°00°00” N.
Lat.) and seaward three nautical miles offshore.

(b) During the seasons described in section (2)(a) of this rule it is
unlawful to take Chinook salmon less than 24 inches in length. No more
than one Chinook salmon may be retained per day and no more than 5 fish
may be retained during the October 1-12 season. It is unlawful to use mul-

tipoint or barbed hooks.
Stat. Auth.: ORS 496.138, 496.146, & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: FWC 25-1982, f. & ef. 4-30-82; FWC 62-1983(Temp), f. & ef. 11-1-83; FWC 69-
1984(Temp), f. & ef. 10-2-84; FWC 59-1985(Temp), f. & ef. 9-13-85; FWC 59-1986(Temp),
f. & ef. 9-19-86; FWC 77-1986(Temp), f. & ef. 11-26-86; FWC 76-1987, f. & ef. 9-15-87;
FWC 84-1988, f. & cert. ef. 9-9-88; FWC 83-1989, f. 8-31-89, cert. ef. 9-16-89; FWC 86-
1990, f. 8-24-90, cert. ef. 9-1-90; FWC 42-1991, f. 4-29-91, cert. ef. 5-1-91; FWC 101-1992,
.9-29-92, cert. ef. 10-1-92; FWC 114-1992(Temp), f. 10-26-92, cert. ef. 10-27-92; FWC 62-
1993, f. & cert. ef. 10-1-93; FWC 56-1994, f. 8-30-94, cert. ef. 9-1-94; FWC 78-1994(Temp),
f. 10-20-94, cert. ef. 10-21-94; FWC 81-1995, f. 9-29-95, cert. ef. 10-1-95; FWC 84-
1995(Temp), f. 10-13-95, cert. ef. 10-16-95; FWC 86-1995(Temp), f. 10-20-95, cert. ef. 10-
21-95; FWC 56-1996, f. 9-27-96, cert. ef. 10-1-96; FWC 30-1997, f. & cert. ef. 5-5-97; DFW
34-1998, f. & cert. ef. 5-4-98; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 24-2000, f. 4-28-00,
cert. ef. 5-1-00; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 67-2008(Temp), f. 6-20-08, cert.
ef. 8-1-08 thru 12-31-08; DFW 121-2008(Temp), f. & cert. ef. 10-2-08 thru 12-31-08;
Administrative correction 1-23-09; DFW 52-2009, f. & cert. ef. 5-18-09; DFW 87-
2009(Temp), f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; Administrative correction 1-25-10;
DFW 76-2010, . 6-8-10, cert. ef. 8-1-10; DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11

635-013-0009
Tillamook Terminal Area Ocean Fishery

(1) In addition to the open seasons prescribed in OAR 635-013-0004
there are open seasons for Chinook salmon in the areas described in Section
(2) of this rule.

(2) The Pacific Ocean waters inside an area south of Twin Rocks
(45°35’54” N. Lat.) and north of Pyramid Rock (45°29°48” N. Lat.) and
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seaward three nautical miles offshore are open for Chinook salmon
September 1 through October 31.

(3) During the open season for coho salmon in the ocean, the Terminal
Area described in section (2) of this rule is open to angling for salmon con-
sistent with federal sport salmon management measures for the area from
Cape Falcon to Humbug Mountain.

(4) During the period of October 1 through October 31, in the area
described in section (2) above no more than 1 non fin-clipped Chinook
salmon may be retained per day and no more than 10 non fin-clipped
Chinook salmon may be retained in the seasonal aggregate when combined
with all other waters in the Northwest Zone with a 10 Chinook salmon sea-
sonal aggregate limit. Seasonal aggregate applies to all non fin-clipped
Chinook salmon retained between August 1 and December 31, except in the
Nehalem Basin where the seasonal aggregate applies to all adult non fin-
clipped Chinook salmon retained between July 1 and December 31. For
purposes of this rule, adult salmon are Chinook having a length greater than
24 inches.

(5) No more than two single-point, single-shank barbless hooks are
required in the ocean when these ocean waters are open for the coho salmon

fishery and in the ocean outside the Terminal Area at all times.
Stat. Auth.: ORS 496.138, 496.146, & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: FWC 45-1983(Temp), f. & ef. 9-16-84; FWC 57-1984(Temp), f. & ef. 9-15-84; FWC
64-1984(Temp), f. & ef. 9-21-84; FWC 59-1985(Temp), f. & ef. 9-13-85; FWC 59-
1986(Temp), f. & ef. 9-19-86; FWC 76-1987, f. & ef. 9-15-87; FWC 84-1988, f. & cert. ef.
9-9-88; FWC 83-1989, f. 8-31-89, cert. ef. 9-16-89; FWC 86-1990, f. 8-24-90, cert. ef. 9-1-
90; FWC 42-1991, f. 4-29-91, cert. ef. 5-1-91; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 20-
1996, f. & cert. ef. 4-29-96; FWC 19-1997(Temp), f. 3-17-97, cert. ef. 4-15-97; FWC 30-
1997, f. & cert. ef. 5-5-97; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 31-1999, f. & cert. ef.
5-3-99; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 28-2001, f. & cert. ef. 5-1-01; DFW
37-2002, f. & cert. ef. 4-23-02; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-
03; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 25-2005, f. & cert. ef. 4-15-05; DFW
24-2007, f. 4-16-07, cert. ef. 5-1-07; DFW 25-2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru
9-10-08; DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08; Administrative cor-
rection 1-23-09; DFW 27-2009(Temp), f. 3-11-09, cert. ef. 3-15-09 thru 9-10-09; DFW 87-
2009(Temp), f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; Administrative correction 1-25-10;
DFW 33-2010(Temp), f. 3-12-10, cert. ef. 3-15-10 thru 9-10-10; DFW 76-2010, f. 6-8-10,
cert. ef. 8-1-10; DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11

635-014-0090
Inclusions and Modifications

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Northwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2011 Oregon Sport Fishing Regulations
pamphlet.

(2) Notwithstanding all other requirements provided in the 2011
Oregon Sport Fishing Regulations pamphlet, the following additional
rules apply to adult salmon angling in waters of the Northwest Zone:

(a) All waters of the Necanicum River Basin, Nehalem River Basin
(including North Fork), Tillamook Bay Basin, (including the Miami,
Kilchis, Wilson, Trask, and Tillamook rivers), and the Nestucca River Basin
(including the Little Nestucca and Three Rivers) and Salmon River that are
open for Chinook salmon are limited to no more than 1 adult non fin-
clipped Chinook salmon per day, or 2 adult non finclipped Chinook salmon
per day from the Siletz or Yaquina rivers, and 10 adult non fin-clipped
Chinook salmon in the seasonal aggregate when combined with all other
waters in the Northwest Zone and all state waters terminal area seasons in
the Marine Zone with a 10 adult non fin-clipped Chinook salmon seasonal
aggregate limit. Seasonal aggregate applies to all adult non fin-clipped
Chinook salmon retained between August 1 and December 31 except in the
Nehalem Basin where the seasonal aggregate applies to all adult non fin-
clipped Chinook salmon retained between July 1 and December 31 and
except in the Tillamook Terminal Area where the seasonal aggregate
applies to all adult non fin-clipped Chinook salmon retained between
October 1-31.

(b) Within the Nehalem Basin (including the North Fork) the follow-
ing additional rules apply:

(A) Mainstem (bay) closed to all salmon and steelhead angling sea-
ward from a line extending from Nehalem Bay State Park Boat Ramp to
Fishery Point July 1 through September 14 and closed to all Chinook
salmon angling upstream of Peterson Creek (RM 10.2) July 1 through
December 31.

(B) Nehalem tidewater from the jetty tips upstream to Peterson Creek
(RM 10.2) on South Fork and North Fork Road Bridge on the North Fork
is open for non adipose fin-clipped coho salmon from September 15
through the earlier of November 30 or attainment of an adult coho salmon
quota of 1,200 non adipose fin-clipped coho salmon.

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
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salmon per day, and no more than 2 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 2 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(c) Within the Tillamook Bay Basin the following additional rules
apply:

(A) Tillamook Bay tidewater from the jetty tips upstream to Hwy. 101
Bridge on Miami, Kilchis, Wilson, and Trask rivers and Burton Bridge on
Tillamook River is open for non adipse fin-clipped coho salmon from
September 15 through the earlier of November 30 or attainment of an adult
coho salmon quota of 600 non adipose fin-clipped coho salmon.

(B) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 1 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 1 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(d) Within the Nestucca Basin (including the Little Nestucca River
and Three Rivers) the following rules apply:

(A) Mainstem Nestucca upstream of First Bridge (RM 15.8) near
Beaver closed to all Chinook angling August 1 through December 31.

(B) Nestucca Bay tidewater (excluding Little Nestucca tidewater)
from the bay mouth upstream to the Cloverdale Bridge (RM 7.1) is open for
non adipose fin-clipped coho salmon from September 15 through the earli-
er of November 30 or attainment of an adult coho salmon quota of 200 non
adipose fin-clipped coho salmon.

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 1 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 1 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(e) Within the Siletz River Basin the following additional rules apply:

(A) Mainstem and tributaries above Ojalla Bridge (RM 31) closed to
Chinook August 1-December 31; Drift Creek (Siletz River Basin) upstream
of the confluence with Quarry Creek at RM 8 is closed for Chinook salmon
from August 1 through December 31;

(B) Siletz River and Bay upstream to Ojalla Bridge (RM 31) is open
for non adipose fin-clipped coho salmon from September 15 through the
earlier of November 30 or attainment of an adult coho salmon quota of 700
non adipose fin-clipped coho salmon; and

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.

(f) Within the Yaquina River Basin the following additional rules
apply:

(A) All waters of the Yaquina River upstream of the confluence of the
Yaquina River and Big Elk Creek at RM 18.3 and all waters of Big Elk
Creek (Yaquina River Basin) are closed for Chinook salmon from August 1
through December 31;

(B) The Yaquina River and Bay upstream to the confluence of the
Yaquina River and Big Elk Creek are open for non adipose fin-clipped coho
salmon from September 15 through the earlier of November 30 or attain-
ment of an adult coho salmon quota of 575 non adipose fin-clipped coho
salmon; and

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.

(g) Within the Alsea River Basin the following additional rules apply:

(A) All waters of Drift Creek (Alsea River Basin) within the Drift
Creek Wilderness Area and upstream are closed for Chinook salmon from
August 1 through December 31;

(B) All waters of the Alsea River upstream of the confluence with
Five Rivers at RM 21 are closed for Chinook salmon from August 1 through
December 31;

(C) All waters of Five Rivers are closed for Chinook salmon from
August 1 through December 31.

(D) The Alsea River and Bay upstream to the confluence of the Alsea
River and Five Rivers are open for non adipose fin-clipped coho salmon
from September 15 through the earlier of November 30 or attainment of an
adult coho salmon quota of 675 non adipose fin-clipped coho salmon; and
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(E) The daily catch limit may include one adult non adiopose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.

(h) Within the Siuslaw River Basin the following additional rules
apply:

(A) All waters of the Siuslaw River upstream of the confluence with
Lake Creek at RM 30.0 are closed for Chinook salmon from August 1
through December 31;

(B) All waters of Lake Creek are closed for Chinook salmon August
1 through December 31 and all waters of Lake Creek downstream of Fish
Creek are closed to all angling from September 1 through November 30;

(C) The Siuslaw River and Bay upstream to the confluence of the
Siuslaw River and Lake Creek are open for non adipose fin-clipped coho
salmon from September 15 through the earlier of November 30 or attain-
ment of an adult coho salmon quota of 900 non adipose fin-clipped coho
salmon; and

(D) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and

Southwest Zone.
[Publications: Publications referenced are available from the agency.|
Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.
4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.
ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95, cert.
ef. 5-1-95; FWC 34-1995, . & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC 20-
1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.
ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,
cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.
ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-97;
FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru
4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-
1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru
11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,
f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert.
ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.
& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,
cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02
thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-
2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef. 6-
13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW
108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp), f. 12-
10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW
126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), f. 6-29-
04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru 12-
31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-2004(Temp),
f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert. ef. 11-20-04
thru 12-31-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 62-2005(Temp), f. 6-29-
05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05; DFW 105-2005(Temp),
f.9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp), f. & cert. ef. 11-23-05 thru
12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-2006(Temp), f. 6-29-06, cert.
ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06; DFW 64-2006(Temp), f. 7-17-06,
cert. ef. 8-1-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 104-
2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-2007, f. 4-16-07, cert. ef.
5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-31-07; DFW 136-2007, f.
12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru 9-10-08;
DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 156-2008, f. 12-31-
08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-09 thru 10-31-09; DFW
67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-2009(Temp), f. 7-31-09,
cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09, cert. ef. 9-1-09 thru 12-31-
09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09; DFW 144-2009, f. 12-8-09,
cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-10 thru 9-30-10; DFW 73-
2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-2010, f. 6-8-10, cert. ef. 8-1-
10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thru 9-30-10; Administrative correction
10-26-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 57-2011(Temp), f. 5-27-11,
cert. ef. 6-1-11 thru 6-30-11; DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11

635-016-0090

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Southwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2011 Oregon Sport Fishing
Regulations.

(2) Notwithstanding all other requirements provided in the 2011
Oregon Sport Fishing Regulations, the following restrictions apply to
angling in waters of the Southwest Zone:
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(a) Within the Umpqua River Basin the following additional rules
apply:

(A) Open for non adipose fin-clipped coho salmon in the Mainstem
Umpqua River and Bay from the mouth to Scottsburg Bridge at RM 27.5
from September 15 through the earlier of November 30 or attainment of an
adult coho quota of 1,300 non adipose fin-clipped coho. The daily catch
limit may include one adult non adipose fin-clipped coho salmon per day
and one non adipose fin-clipped jack coho, and no more than 2 total adult
non adipose fin-clipped coho salmon in the seasonal aggregate from all
waters in the Northwest Zone and Southwest Zone with a 2 adult non adi-
pose fin-clipped coho salmon seasonal aggregate limit.

(b) Within the Coos River Basin the following additional rules apply:

(A) All waters of the South Fork Coos River upstream from the head
of tidewater at Dellwood at RM 10.0 are closed for all salmon angling from
August 1 through December 31 and closed for steelhead from August 1
through November 14; and

(B) Open for non adipose fin-clipped coho salmon upstream to the
head of tide at Dellwood at RM 10.0 on the South Coos River and to the
East Fork/West Fork Millicoma confluence from September 15 through the
earlier of November 30 or attainment of an adult coho quota of 1,200 non
adipose fin-clipped coho. The daily catch limit may include one adult non
adipose fin-clipped coho salmon per day and one non adipose fin-clipped
jack coho salmon, and no more than 5 total adult non adipose fin-clipped
coho salmon in the seasonal aggregate from all waters in the Northwest
Zone and Southwest Zone.

(c) Within the Coquille River Basin the following additional rules
apply:

(A) Open for non adipose fin-clipped coho salmon in Coquille River
and Bay upstream to the Highway 42S bridge (Sturdivant Park) at RM 24.0
from September 15 through the earlier of November 30 or attainment of an
adult coho quota of 825 non adipose fin-clipped coho. The daily catch limit
may include one adult non adipose fin-clipped coho salmon per day and one
non adipose fin-clipped jack coho salmon, and no more than 5 total adult
non adipose fin-clipped coho salmon in the seasonal aggregate from all
waters in the Northwest Zone and Southwest Zone.

(d) Within the Tenmile Lakes Basin the following additional rules
apply:

(A) Tenmile Lakes (Coos County) upstream from Hilltop Bridge are
open for non adipose fin-clipped coho salmon from October 1 through the
earlier of December 31 or attainment of an adult coho quota of 875 non adi-
pose fin-clipped coho. The daily catch limit may include one adult non adi-
pose fin-clipped coho salmon per day and one non adipose fin-clipped jack
coho salmon, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone. Only one rod per angler may be used while angling for
coho. Streams that empty into North and South Tenmile Lakes are not open
to coho salmon angling, nor is the canal that connects North and South
Tenmile Lakes.

(e) All waters of Floras Creek upstream of the County Road 124
bridge over Floras Creek at RM 5.0 are closed for Chinook salmon from
August 1 through December 31.

(f) Within the Sixes River Basin the following additional rules apply:

(A) All waters of the Sixes River Basin that are open for Chinook
salmon are limited to no more than 1 adult non fin-clipped Chinook salmon
per day and 10 adult non fin-clipped Chinook salmon in the seasonal aggre-
gate when combined with waters of the Elk River and Elk River Ocean
Terminal Area. Seasonal aggregate applies to all adult non fin-clipped
Chinook salmon retained between August 1 and December 31.

(B) Closed to Chinook salmon upstream of Edson Creek at RM 10.0
from August 1 through December 31.

(g) Within the Elk River Basin the following additional rules apply:

(A) All waters of the Elk River Basin that are open for Chinook
salmon are limited to no more than 1 adult non fin-clipped Chinook salmon
per day and 10 adult non fin-clipped Chinook salmon in the seasonal aggre-
gate when combined with waters of the Sixes River and Elk River Ocean
Terminal Area. Seasonal aggregate applies to all adult non fin-clipped
Chinook salmon retained between August 1 and December 31.

(h) All waters of the Chetco River mainstem upstream of the power-
line crossing at RM 2.2 are closed to angling from August 1 through
November 4.

(i) All waters of the Winchuck River mainstem, including tidewater,

are closed to angling from August 1 through November 4.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.

Oregon Bulletin

119

ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98,
cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-
1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06; DFW 37-2006(Temp), f. 6-2-06, cert. ef. 6-5-06 thru
12-1-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 47-2007(Temp), f. 6-18-07, cert.
ef. 6-21-07 thru 10-31-07; DFW 56-2007(Temp), 7-6-07, cert. ef. 8-1-07 thru 12-31-07;
DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 137-2007, f. 12-31-07, cert. ef. 1-1-08;
DFW 54-2008(Temp), f. 5-28-08, cert. ef. 6-1-08 thru 7-31-08; DFW 67-2008(Temp), f. 6-
20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 138-2008(Temp), f. 10-28-08, cert. ef. 11-1-08
thru 11-30-08; DFW 140-2008(Temp), f. 11-4-08, cert. ef. 11-5-08 thru 12-31-08; DFW 156-
2008, f. 12-31-08, cert. ef. 1-1-09; DFW 57-2009(Temp), f. 5-27-09, cert. ef. 6-1-09 thru 7-
31-09; DFW 77-2009(Temp), f. 6-29-09, cert. ef. 7-1-09 thru 7-31-09; DFW 87-2009(Temp),
f. 7-31-09, cert. ef. 8-1-09 thru 12-31-09; DFW 113-2009(Temp), f. & cert. ef. 9-18-09 thru
12-31-09; DFW 141-2009(Temp), f. 11-4-09, cert. ef. 11-7-09 thru 12-21-09; DFW 143-
2009(Temp), f. 11-17-09, cert. ef. 11-19-09 thru 12-31-09; DFW 144-2009, . 12-8-09, cert.
ef. 1-1-10; DFW 65-2010(Temp), f. 5-18-10, cert. ef. 5-22-10 thru 5-31-10; DFW 76-2010,
f. 6-8-10, cert. ef. 8-1-10; DFW 143-2010(Temp), f. 10-8-10, cert. ef. 10-10-10 thru 12-31-
10; DFW 152-2010(Temp), f. 10-27-10, cert. ef. 10-30-10 thru 12-31-10; DFW 171-2010, f.
12-30-10, cert. ef. 1-1-11; DFW 31-2011(Temp), f. 4-18-11, cert. ef. 5-1-11 thru 10-27-11;
DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11

Rule Caption: Columbia River Treaty Indian Commercial Gill Net
Summer Season Extended.

Adm. Order No.: DFW 84-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-5-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: Rule modifications set a Treaty Indian commercial gill net
fishing period from 6:00 a.m. Tuesday, July 5 through Friday, July
8,2011 (3.5 days) in Zone 6 of the Columbia River and allow the
sales of fish caught during that period. Revisions are consistent with
action taken June 30, 2011 by the Columbia River Compact agen-
cies of Oregon and Washington in cooperation with the Columbia
River Treaty Tribes.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) Commercial sales of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River are allowed beginning 6:00 p.m.
Tuesday, May 10, 2011 until further notice.

(a) Chinook, steelhead, sockeye, coho, walleye, shad, carp, bass, cat-
fish and yellow perch landed during an open commercial fishing period
may be sold at any time or retained for subsistence purposes. Sturgeon may
not be sold or retained prior to 6:00 a.m. Monday, June 27, 2011. White
sturgeon between 43 and 54 inches in fork length taken in The Dalles and
John Day pools and white sturgeon between 38 and 54 inches in fork length
taken in the Bonneville Pool from 6:00 a.m. Monday, June 27, through 6:00
p.m. Thursday, June 30, 2011 may be sold or retained for subsistence use.

(b) Gear is restricted to subsistence fishing gear: hoopnets, dipnets
and rod and reel with hook-and-line are allowed.

(c) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Thursday, June 16
through 6:00 p.m. Saturday, June 18, 2011 (2.5 days); from 6:00 a.m.
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Monday, June 20 through 6:00 p.m. Thursday, June 23, 2011 (3.5 days);
from 6:00 a.m. Monday, June 27 through 6:00 p.m. Thursday, June 30,
2011 (3.5 days); and from 6:00 a.m. Tuesday, July 5 through 6:00 p.m.
Friday, July 8, 2011 (3.5 days).

(a) Salmon, steelhead, shad, yellow perch, bass, walleye, catfish and
carp landed during any open gill net fishing period may be sold at any time
or retained for subsistence purposes. Sturgeon may not be sold or retained
prior to 6:00 a.m. Monday, June 27, 2011. White sturgeon between 43 and
54 inches in fork length taken from The Dalles and John Day pools and
white sturgeon between 38 and 54 inches in fork length taken from the
Bonneville Pool from 6:00 a.m. Monday, June 27, through 6:00 p.m.
Thursday, June 30,2011 may be sold or retained for subsistence use. White
sturgeon between 43 and 54 inches in fork length taken from The Dalles
and John Day pools and white sturgeon between 38 and 54 inches in fork
length taken from the Bonneville Pool landed after 6:00 a.m. Tuesday, July
5 may not be sold but may be retained for subsistence. Fish landed during
an open commercial period may be sold at any time. Commercial buyers
may only purchase sturgeon in the round.

(b) Gear is restricted to gill nets. No minimum mesh size restriction is
in effect.

(c) Closed areas in Zone 6, except the Spring Creek Hatchery sanctu-
ary, are as set forth in OAR 635-041-0045 and remain in effect.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake; and Big White Salmon River are
allowed during those days and hours when the tributaries are open under
lawfully enacted tribal fishing periods and concurrent with periods when

sales from Zone 6 platform and hook-and-line fisheries are allowed.
Stat. Auth.: ORS 496.118 & 506.119
Stats. Implemented: ORS 506.109, 506.129 & 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-
8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru
7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-
2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,
cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-
11

Rule Caption: Oregon Ocean Sport Pacific Halibut Nearshore
Season Closure from Cape Falcon to Humbug Mountain.

Adm. Order No.: DFW 85-2011(Temp)

Filed with Sec. of State: 7-5-2011

Certified to be Effective: 7-6-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-039-0085

Rules Suspended: 635-039-0085(T)

Subject: Amended rule closes the nearshore sport fishery for Pacif-
ic halibut in the area between Cape Falcon and Humbug Mountain,
Oregon at 11:59 p.m. on Wednesday, July 6, 2011 when the quota
of 13,800 pounds is projected to have been taken. This rule is con-
sistent with regulations that have been implemented by the federal
government and the International Pacific Halibut Commission for the
2011 Oregon recreational fishery for Pacific halibut.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-039-0085
Halibut Seasons

(1) The Pacific halibut sport fishery in Oregon is regulated by the fed-
eral government and the International Pacific Halibut Commission (IPHC).
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OAR chapter 635, division 039 incorporates into Oregon Administrative
Rules, by reference:

(a) Title 50 of the Code of Federal Regulations, Part 300, Subpart
E (October 1, 2010 ed.), as amended; and

(b) Federal Register Vol. 76, No. 51, dated March 16, 2011 (76 FR
14300).

(2) Therefore, persons must consult all publications referenced in this
rule in addition to Division 039 to determine applicable halibut fishing sea-
sons.

(3) Effective 11:59 p.m., Saturday, June 4, 2011 the Columbia River
sub-area (Cape Falcon, OR to Leadbetter Pt., WA) is closed to the retention
of Pacific halibut.

(4) Effective 11:59 p.m., Friday, July 1,2011, the Central Oregon sub-
area (Cape Falcon to Humbug Mountain) all-depth spring season is closed
to the retention of Pacific halibut.

(5) Effective 11:59 p.m., Wednesday, July 6,2011, the Central Oregon
sub-area (Cape Falcon to Humbug Mountain) nearshore (inside 40 fath-

oms) season is closed to the retention of Pacific halibut.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 56-2005, f. 6-21-05, cert. ef. 7-1-05; DFW 89-2005(Temp), f. & cert. ef. 8-12-05
thru 12-12-05; DFW 107-2005(Temp), f. 9-14-05, cert. ef. 9-15-05 thru 10-31-05; DFW 121-
2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-19-
06; DFW 34-2006(Temp), f. 5-25-06, cert. ef. 5-27-06 thru 8-3-06; Administrative correction
8-22-06; DFW 3-2007, f. & cert. ef. 1-12-07; DFW 35-2007(Temp), f. 5-25-07, cert. ef. 5-
26-07 thru 8-2-07; DFW 67-2007(Temp), f. 8-9-07, cert. ef. 8-12-07 thru 9-30-07; DFW 76-
2007(Temp), f. 8-17-07, cert. ef. 8-24-07 thru 9-30-07; DFW 84-2007(Temp), f. 9-5-07, cert.
ef. 9-15-07 thru 9-30-07; DFW 87-2007(Temp), f. 9-10-07, cert. ef. 9-14-07 thru 10-28-07;
DFW 90-2007(Temp), f. 9-19-07, cert ef. 9-20-07 thru 10-31-07; Administrative corection
11-17-07; DFW 57-2008(Temp), f. 5-30-08, cert. ef. 6-1-08 thru 7-31-08; DFW 81-
2008(Temp), f. 7-11-08, cert. ef. 8-2-08 thru 9-30-08; DFW 92-2008(Temp), f. & cert. ef. 8-
11-08 thru 9-30-08; DFW 101-2008(Temp), f.8-25-08, cert. ef. 8-29-08 thru 9-30-08; DFW
107-2008(Temp), f. 9-5-08, cert. ef. 9-7-08 thru 12-31-08; DFW 111-2008(Temp), f. & cert.
ef. 9-16-08 thru 12-31-08; DFW 120-2008(Temp), f. 9-25-08, cert. ef. 9-27-08 thru 12-31-
08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW
55-2009(Temp), f. & cert. ef. 5-22-09 thru 8-6-09; DFW 94-2009(Temp), f. 8-14-09, cert. ef.
8-16-09 thru 12-31-09; Administrative correction 1-25-10; DFW 32-2010, f. & cert. ef. 3-15-
10; DFW 37-2010, f. 3-30-10, cert. ef. 4-1-10; DFW 100-2010(Temp), f. 7-15-10, cert. ef. 7-
17-10 thru 10-31-10; DFW 118-2010(Temp), f. & cert. ef. 8-13-10 thru 10-31-10;
Administrative correction 11-23-10; DFW 24-2011, f. & cert. ef. 3-22-11; DFW 58-
2011(Temp), f. 5-27-11, cert. ef. 6-4-11 thru 8-4-11; DFW 82-2011, f. 6-30-11, cert. ef. 7-1-
11 thru 8-4-11; DFW 85-2011(Temp), f. 7-5-11, cert. ef. 7-6-11 thru 10-31-11

ecccccccoe

Rule Caption: Federal In-season Actions and Management
Measures Implemented for Commercial Groundfish Fisheries.
Adm. Order No.: DFW 86-2011(Temp)

Filed with Sec. of State: 7-6-2011

Certified to be Effective: 7-7-11 thru 12-31-11

Notice Publication Date:

Rules Amended: 635-004-0019

Rules Suspended: 635-004-0019(T)

Subject: This amended rule implements in-season actions adopted
by the federal government for the remainder of the 2011 Pacific
ocean commercial groundfish fisheries, including but not limited to:
decreases in trip limits for limited entry and open access fixed gear
sablefish “Daily Trip Limit” fisheries; and b) changes in the trawl
rockfish conservation area (RCA).

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0019
Inclusions and Modifications

(1) OAR chapter 635, division 004, modifies or is in addition to pro-
visions contained in Code of Federal Regulations, Title 50, Part 660,
Subpart G, West Coast Groundfish Fisheries.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart G, provides requirements for commercial groundfish fishing in
the Pacific Ocean off the Oregon coast. However, additional regulations
may be promulgated subsequently, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations.

(3) Not withstanding the regulations as defined in OAR 635-004-
0018, the National Oceanic and Atmospheric Administration (NOAA), by
means of National Marine Fisheries Service (NMFS) Public Notice/NMFS-
SEA-10-22/December 27, 2010, announced inseason adjustments and new
managmement measures effective January 1, 2010, including, but not lim-
ited to: a) temporary closure of the limited entry trawl fishery; b) replace-
ment of previously used trip limit tables for limited entry trawl gear with
incidental landing allowances for vessels registered to a Federal limited
entry trawl permit and using groundfish trawl or groundfish non-trawl gears
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to harvest individual fishing quota (IFQ) species; ¢) adjustment of the trawl
RCA; and d) adjustments to RCAs and cumulative trip limits for the limit-
ed entry and open access fixed-gear fisheries.

(4) Notwithstanding the regulations as defined in OAR 635-004-0018,
the National Oceanic and Atmospheric Administration (NOAA), by means
of National Marine Fisheries Service (NMFS) Public Notice/NMFS-SEA-
11-01/January 7, 2011, announced inseason adjustments effective Januray
11,2011, including, but not limited to, the start of the Trawl Rationalization
Program; fishing will begin under the Shorebased Individual Fishing Quota
(IFQ) Program on January 11, 2011.

(5) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS), by means of Federal
Register/Vol. 76, No. 41/Wednesday, March 2, 2011, announced inseason
management measures effective March 1, 2011, including, but not limited
to: a) changes in cumulative trip limits and RCA boundaries for commer-
cial fixed gear fisheries; and b) the annual tier limits for the limited entry
fixed gear sablefish primary fishery north of 360 N. Latitude.

(6) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS), by means of Federal
Register/Vol. 76, No.91/Wednesday, May 11, 2011, announced the 2011-
2012 harvest specifications for most of the species in the groundfish fish-
ery and management measures for that fishery off the coasts of Washington,
Oregon, and California effective May 11, 2011, including, but not limited
to: a) changes in cumulative trip limits and RCA boundaries for commer-
cial groundfish fisheries; b) changes in annual catch limits and allocations
of groundfish for the various commercial groundfish fisheries; and c)
changes to other management measures.

(7) Notwithstanding, the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service, by means of Federal
Register/Vol. 76, No. 115/Wednesday, June 15, 2011, announced revised
cumulative limits for the limited entry fixed gear primary sablefish fishery
effective June 10, 2011.

(8) Notwithstanding, the regulations defined in OAR 635-004-0018,
the National Marine Fisheries Service, by means of Federal Register/Vol.
76, No. 126/Thursday, June 30, 2011, announced inseason actions and
management measures effective July 1, 2011, including, but not limited to:
a) decreases in trip limits for limited entry and open access fixed gear sable-
fish “Daily Trip Limit” fisheries; and b) changes in the trawl rockfish con-

servation area (RCA).
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 506.119
Stats. Implemented: ORS 506.109 & 506.129
Hist: DFW 76-1999(Temp), f. 9-30-99, cert. ef. 10-1-99 thru 12-31-99; DFW 81-
1999(Temp), f. & cert. ef. 10-12-99 thru 12-31-99; DFW 98-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 23-2005(Temp), F. & cert. ef. 4-8-05 thru 10-4-05; DFW 30-2005(Temp), f. 4-29-
05, cert. ef. 5-1-05 thru 10-27-05; DFW 43-2005(Temp), f. & cert. ef. 5-13-05 thru 10-17-05;
DFW 68-2005(Temp), 6-30-05, cert. ef. 7-1-05 thru 12-27-05; DFW 114-2005(Temp), f. 9-
30-05, cert. ef. 10-1-05 thru 12-31-05; DFW 125-2005(Temp), f. & cert. ef. 10-19-05 thru 12-
31-05; DFW 134-2005(Temp), f. & cert. ef. 11-30-05 thru 12-31-05; DFW 147-2005(Temp),
f. 12-28-05, cert. ef. 1-1-06 thru 6-28-06; DFW 8-2006(Temp), f. 2-28-06, cert. ef. 3-1-06
thru 8-25-06; DFW 25-2006(Temp), f. 4-28-06, cert. ef. 5-1-06 thru 10-27-06; DFW 55-
2006(Temp), f. 6-30-06, cert. ef. 7-1-06 thru 12-27-06; DFW 110-2006(Temp), f. 9-29-06,
cert. ef. 10-1-06 thru 12-31-06; Administrative Correction 1-16-07; DFW 29-2007(Temp), f.
& cert. ef. 5-1-07 thru 10-27-07; DFW 58-2007(Temp), f. 7-18-07, cert. ef. 8-1-07 thru 12-
31-07; DFW 106-2007(Temp), f. 10-5-07, cert. ef. 10-6-07 thru 12-31-07; DFW 123-
2007(Temp), f. 11-26-07, cert. ef. 11-28-07 thru 12-31-07; DFW 126-2007(Temp), f. & cert.
ef. 12-11-07 thru 12-31-07; DFW 41-2008(Temp), f. 4-23-08, cert. ef. 5-1-08 thru 10-27-08;
DFW 88-2008(Temp), f. & cert. ef. 8-1-08 thru 12-31-08; DFW 146-2008(Temp), f. & cert.
ef. 12-4-08 thru 12-31-08; DFW 1-2009(Temp), f. & cert. ef. 1-5-09 thru 5-1-09; DFW 29-
2009(Temp), f. & cert. ef. 3-18-09 thru 5-1-09; DFW 41-2009(Temp), f. 4-29-09, cert. ef. 5-
1-09 thru 10-27-09; DFW 39-2009, f. & cert. ef. 4-27-09; DFW 81-2009(Temp), f. & cert. ef.
7-2-09 thru 12-28-09; DFW 136-2009, f. 10-28-09 thru 12-31-09; DFW 138-2009(Temp), f.
& cert. ef. 11-2-09 thru 12-31-09; Administrative correction 1-25-10; DFW 25-2010(Temp),
f. & cert. ef. 3-3-10 thru 8-29-10; DFW 59-2010(Temp), f. & cert. ef. 5-12-10 thru 11-7-10;
DFW 109-2010(Temp), f. & cert. ef. 7-30-10 thru 11-30-10; DFW 122-2010(Temp), f. &
cert. ef. 8-25-10 thru 11-30-10; DFW 138-2010(Temp), f. & cert. ef. 10-4-10 thru 12-31-10;
DFW 157-2010, f. 12-6-10, cert. ef. 1-1-11; DFW 160-2010(Temp), f. & cert. ef. 12-7-10 thru
12-31-10; DFW 167-2010(Temp), f. 12-29-10, cert. ef. 1-1-11 thru 1-31-11; DFW 2-
2011(Temp), f. & cert. ef. 1-11-11 thru 7-9-11; DFW 20-2011(Temp), f. & cert. ef. 3-3-11
thru 8-29-11; DFW 47-2011(Temp), f. & cert. ef. 5-13-11 thru 11-8-11; DFW 73-
2011(Temp), f. & cert. ef. 6-20-11 thru 11-8-11; DFW 86-2011(Temp), f. 7-6-11, cert. ef. 7-
7-11 thru 12-31-11

Rule Caption: Recreational White Sturgeon Fishery Closes July 9,
2011 in Bonneville Pool.

Adm. Order No.: DFW 87-2011(Temp)

Filed with Sec. of State: 7-8-2011

Certified to be Effective: 7-9-11 thru 7-31-11

Notice Publication Date:

Rules Amended: 635-023-0095

Rules Suspended: 635-023-0095(T)
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Subject: This amended rule closes the recreational sturgeon season
in the Bonneville Pool of the Columbia River effective at 12:01 a.m.,
Saturday July 9, 2011. The recreational sturgeon season in the area
from the Wauna powerlines downstream to the mouth at Buoy 10,
including Youngs Bay, remains open during the fishing period Thurs-
day, July 7 through Sunday, July 31 (or until the preseason harvest
guideline is reached). Modifications are consistent with action taken
July 7,2011 by the Columbia River Compact agencies of Oregon and
Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2011
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls, Multnomah Channel, and the Gilbert
River, is open to the retention of white sturgeon with a fork length of 38-54
inches, three days per week, Thursdays through Saturdays, during the fol-
lowing periods:

(a) January 1 through July 31; and

(b) October 8 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through October 7.

(4) The mainstem Columbia River from Wauna powerlines (River
Mile 40) downstream to the mouth at Buoy 10, including Youngs Bay is
open to the retention of white sturgeon seven days per week during the fol-
lowing periods:

(a) January 1 through April 30; and

(b) May 14 through July 31(or until guideline is met).

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 13, and from August 1 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) of this
rule, only white sturgeon with a fork length of 38-54 inches may be
retained.

(7) During the fishing period as identified in subsection (4)(b) of this
rule, only white sturgeon with a fork length of 41-54 inches may be
retained.

(8) Angling for sturgeon is prohibited from:

(a) Bonneville Dam downstream to a line crossing the Columbia
River from Navigation Marker 82 on the Oregon shore through the
upstream exposed end of Skamania Island, continuing in a straight line to
Washington shore during May 1 through August 31;

(b) Highway 395 Bridge upstream to McNary Dam; and

(c) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.

(d) The upper and lower ends of Sand Island and corresponding mark-
ers on the Oregon shoreline (slough at Rooster Rock State Park) from
January 1 through April 30, 2011.

(9) Effective 12:01 a.m. Saturday, February 19 through Wednesday,
June 29, 2011 the retention of white sturgeon in Bonneville Reservoir and
tributaries is prohibited. Beginning Thursday, June 30 through Saturday,
July 2, 2011 and from Thursday, July 7 through Friday, July 8, 2011 (5§
days) the Bonneville Pool upstream to The Dalles Dam is open for reten-
tion of white sturgeon between 38-54 inches in fork length.

(10) Effective 12:01 a.m. Sunday April 10,2011 the retention of stur-
geon in the John Day Pool and tributaries is prohibited.

(11) Effective 12:01 a.m. Saturday June 9, 2011 the retention of stur-
geon in the Bonneville Pool and tributaries is prohibited.

(12) The mainstem Columbia River from McNary Dam upstream to
the Oregon-Washington border at river mile 309.5 is open to retention of
white sturgeon with a fork length of 43-54 inches, seven days per week
from February 1 through July 31.

(13) The retention of white sturgeon in the area identified in section
(12) of this rule is prohibited August 1 through January 31.

(14) Retention of green sturgeon is prohibited all year in all areas.
[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &
cert. ef. 2-14-05; DFW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-
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2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,
cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-
31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, f.
12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-
31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-
2006(Temp), f. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef.
1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-
2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &
cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-
31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-
2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,
cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.
& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW
28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,
cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp), f. 7-9-08, cert. ef. 7-12-08 thru 12-31-
08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DFW 148-2008(Temp), f. 12-
19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-
2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;
DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-
09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-
31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 13-2010(Temp), f. 2-16-10, cert. ef.
2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW
34-2010, f. 3-16-10, cert. ef. 4-1-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru
7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,
cert. ef. 8-1-10 thru 12-31-10; DFW 99-2010(Temp), f. 7-13-10, cert. ef. 7-15-10 thru 12-31-
10; DFW 165-2010(Temp), f. 12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-
30-10, cert. ef. 1-1-11; DFW 11-2011(Temp), f. 2-10-11, cert. ef. 2-11-1 thru 7-31-11; DFW
23-2011, f. & cert. ef. 3-21-11; DFW 26-2011(Temp), f. 4-5-11, cert. ef. 4-10-11 thru 9-30-
11; DFW 74-2011(Temp), f. 6-24-11, cert. ef. 6-27-11 thru 7-31-11; DFW 87-2011(Temp),
f.7-8-11, cert. ef. 7-9-11 thru 7-31-11

Rule Caption: Columbia River Treaty Indian Commercial Gill Net
Fishery Extended Through July 15, 2011.

Adm. Order No.: DFW 88-2011(Temp)

Filed with Sec. of State: 7-8-2011

Certified to be Effective: 7-10-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-041-0045, 635-041-0076

Rules Suspended: 635-041-0045(T), 635-041-0076(T)

Subject: Rule modifications set a Treaty Indian commercial gill net
fishing period from 6:00 a.m. Monday, July 11 through Friday, July
15,2011 (4.5 days) in Zone 6 of the Columbia River and allow the
sales of fish caught during that period. Further modifications prohibit
the sale of sockeye salmon after 6:00 p.m. Sunday, July 10, 2011.
Revisions are consistent with action taken July 7, 2011 by the
Columbia River Compact agencies of Oregon and Washington in
cooperation with the Columbia River Treaty Tribes.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0045
Closed Commercial Fishing Areas

Unless otherwise specified in this rule and OAR 635-041-0063, the
following waters are closed to commercial fishing:

(1) All Oregon tributaries of the Columbia River.

(2) The Columbia River westerly and downstream of the Bridge of the
Gods except:

(a) Fisheries conducted by the Yakama, Warm Springs, Umatilla and
Nez Perce tribes downstream of Bonneville Dam (bank fishing only) under
provisions of the agreements with the states of Oregon and Washington are
open from 6:00 a.m. through 8:00 p.m. each day on Monday June 6,
Tuesday June 7 and Wednesday June 8; and from 6:00 a.m. Thursday June
9 through midnight Wednesday June 15. The fisheries will reopen at 6:00
a.m. Thursday, June 16, 2011 and continue until further notice.

(A) Allowable sales include Chinook, steelhead, sockeye, coho, wall-
eye, shad, catfish, yellow perch, bass and carp. However, sockeye caught
after 6:00 p.m. Sunday, July 10,2011 may not be sold, but may be retained
for subsistence. Sturgeon caught in the tribal fisheries below Bonneville
Dam may not be retained or sold. Fish may not be sold on USACE proper-
ty below Bonneville Dam, but may be caught and transported off USACE
property for sale.

(B) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, spears, gaffs, clubs, fouling hooks and rod and reel with hook-
and-line. Beginning at 6:00 a.m. Thursday, June 16,2011 gear is restricted
to hook-and-line or as defined by each tribe’s MOU/MOA until further
notice.

(C) Salmon (except sockeye), steelhead, walleye, shad, carp, bass,
catfish, and yellow perch landed during an open treaty commercial fishing
period may be sold at any time.
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(b) Platform and hook-and-line fisheries from the Bridge of the Gods
downstream to the subsistence fishing deadline as described in OAR 635-
041-0020(1) are open to commercial sales whenever sales are authorized
for platform and hook-and-line fisheries in the remainder of Bonneville
Pool.

(3) The Columbia River easterly and upstream of a line extending at
a right angle across the thread of the river from a deadline marker one mile
downstream of McNary Dam.

(4) The Columbia River between a line extending at a right angle
across the thread of the river from a deadline marker at the west end of 3-
Mile Rapids located approximately 1.8 miles below The Dalles Dam,
upstream to a line from a deadline marker on the Oregon shore located
approximately 3/4 mile above The Dalles Dam east fishway exit, thence at
a right angle to the thread of the river to a point in midriver, thence down-
stream to Light “1”” on the Washington shore; except that dip nets, bag nets,
and hoop nets are permitted during commercial salmon and shad fishing
seasons at the Lone Pine Indian fishing site located immediately above The
Dalles Interstate Bridge.

(5) The Columbia River between a line extending at a right angle
across the thread of the river from a deadline marker at Preachers Eddy
light below the John Day Dam and a line approximately 4.3 miles upstream
extending from a marker on the Oregon shore approximately one-half mile
above the upper easterly bank of the mouth of the John Day River, Oregon,
extending at a right angle across the thread of the river to a point in midriv-
er, thence turning downstream to a marker located on the Washington shore
approximately opposite the mouth of the John Day River.

(6) The Columbia River within areas at and adjacent to the mouths of
the Deschutes River and the Umatilla River. The closed areas are along the
Oregon side of the Columbia River and extend out to the midstream from a
point one-half mile above the intersection of the upper bank of the tributary
with the Columbia River to a point one mile downstream from the inter-
section of the lower bank of the tributary with the Columbia River. All such
points are posted with deadline markers.

(7) The Columbia River within an area and adjacent to the mouth of
the Big White Salmon River. The closed area is along the Washington side
of the Columbia River and extends out to midstream at right angles to the
thread of the Columbia River between a marker located 1/2 mile down-
stream from the west bank upstream to Light “35”.

(8) The Columbia River within an area at and adjacent to the mouth
of Drano Lake (Little White Salmon River). The closed area is along the
Washington side of the Columbia River and extends out to midstream at
right angles to the thread of the Columbia River between Light “27”
upstream to a marker located approximately 1/2 mile upriver of the outlet
of Drano Lake.

(9) The Columbia River within an area and adjacent to the mouth of
the Wind River. The closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
the Columbia River between markers located 1 1/4 miles downstream from
the west bank and 1/2 mile upstream from the east bank.

(10) The Columbia River within areas at and adjacent to the mouth of
Hood River. The closed area is along the Oregon side of the Columbia River
and extends to midstream at right angles to the thread of the Columbia
River between markers located approximately 0.85 miles downriver from
the west bank at end of the breakwall at the west end of the Port of Hood
River and 1/2 mile upriver from the east bank.

(11) The Columbia River within a radius of 150 feet of the Spring
Creek Hatchery fishway, except that during the period of August 25-
September 20 inclusive the closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
the Columbia River between a marker located 1 1/2 miles downriver of the
Spring Creek Hatchery fishway up to the downstream marker of the Big
White Salmon sanctuary located approximately 1/2 mile upriver of the
Spring Creek Hatchery fishway.

(12) Herman Creek upstream from a line between deadline markers
near the mouth. One marker is located on the east bank piling and the other
is located on the west bank to the north of the boat ramp.

(13) The Columbia River within an area and adjacent to the mouth of
the Klickitat River. The closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
the Columbia River between the downstream margin of Lyle Landing
downstream to a marker located near the railroad tunnel approximately 1

1/8 miles downstream from the west bank.
Stat. Auth.: ORS 183.325, 506.109 & 506.119
Stats. Implemented: ORS 506.129 & 507.030
Hist.: FWC 89, f. & ef. 1-28-77; FWC 133, f. & ef. 8-4-77; FWC 149(Temp), f. & ef. 9-21-
77 thru 1-18-78; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f. & ef. 2-21-78; FWC 2-1979,
f. & ef. 1-25-79, Renumbered from 635-035-0045; FWC 6-1980, f. & ef. 1-28-80; FWC 44-
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1980(Temp), f. & ef. 8-22-80; FWC 1-1981, f. & ef. 1-19-81; FWC 6-1982, f. & ef. 1-28-82;
FWC 49-1983(Temp), f. & ef. 9-26-83; FWC 4-1984, f. & ef. 1-31-84; FWC 55-1985(Temp),
f. & ef. 9-6-85; FWC 4-1986 (Temp), f. & ef. 1-28-86; FWC 25-1986(Temp), f. & ef. 6-25-
86; FWC 42-1986, f. & ef. 8-15-86; FWC 2-1987, f. & ef. 1-23-87; FWC 10-1988, f. & cert.
ef. 3-4-88; FWC 54-1989 (Temp), f. & cert. ef. 8-7-89; FWC 90-1989, f. & cert. ef. 9-6-89;
FWC 80-1990(Temp), f. 8-7-90, cert. ef. 8-8-90; DFW 142-2008, f. & cert. ef. 11-21-08;
DFW 23-2011, f. & cert. ef. 3-21-11; DFW 40-2011(Temp), f. & cert. ef. 5-5-11 thru 10-31-
11; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 60-2011(Temp), f. 6-2-
11, cert. ef. 6-6-11 thru 10-31-11; DFW 63-2011(Temp), f. 6-8-11, cert. ef. 6-9-11 thru 10-
31-11; DFW 66-2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 88-
2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11

635-041-0076
Summer Salmon Season

(1) Commercial sales of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River are allowed beginning 6:00 p.m.
Tuesday, May 10, 2011 until further notice.

(a) Chinook, steelhead, sockeye (through 6:00 p.m. July 10, 2011),
coho, walleye, shad, carp, bass, catfish and yellow perch landed during an
open commercial fishing period may be sold at any time or retained for sub-
sistence purposes. Sockeye may not be sold after 6:00 p.m. Sunday, July 10,
2011, but may be retained for subsistence.

(b) Sturgeon may not be sold or retained prior to 6:00 a.m. Monday,
June 27, 2011. White sturgeon between 43 and 54 inches in fork length
taken in The Dalles and John Day pools and white sturgeon between 38 and
54 inches in fork length taken in the Bonneville Pool from 6:00 a.m.
Monday, June 27, through 6:00 p.m. Thursday, June 30, 2011 may be sold
or retained for subsistence use.

(c) Gear is restricted to subsistence fishing gear: hoopnets, dipnets
and rod and reel with hook-and-line are allowed.

(d) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Thursday, June 16
through 6:00 p.m. Saturday, June 18, 2011 (2.5 days); from 6:00 a.m.
Monday, June 20 through 6:00 p.m. Thursday, June 23, 2011 (3.5 days);
from 6:00 a.m. Monday, June 27 through 6:00 p.m. Thursday, June 30,
2011 (3.5 days); from 6:00 a.m. Tuesday, July 5 through 6:00 p.m. Friday,
July 8, 2011 (3.5 days); and from 6:00 a.m. Monday, July 11 through
Friday, July 15 (4.5 days).

(a) Salmon, steelhead, shad, yellow perch, bass, walleye, catfish and
carp landed during any open gill net fishing period may be sold at any time
or retained for subsistence purposes.

(b) Sturgeon may not be sold or retained prior to 6:00 a.m. Monday,
June 27, 2011. White sturgeon between 43 and 54 inches in fork length
taken from The Dalles and John Day pools and white sturgeon between 38
and 54 inches in fork length taken from the Bonneville Pool from 6:00 a.m.
Monday, June 27, through 6:00 p.m. Thursday, June 30, 2011 may be sold
or retained for subsistence use. White sturgeon between 43 and 54 inches
in fork length taken from The Dalles and John Day pools and white stur-
geon between 38 and 54 inches in fork length taken from the Bonneville
Pool landed after 6:00 a.m. Tuesday, July 5 may not be sold but may be
retained for subsistence. Fish landed during an open commercial period
may be sold at any time. Commercial buyers may only purchase sturgeon
in the round.

(c) Gear is restricted to gill nets. No minimum mesh size restriction is
in effect through July 10,2011. Beginning 6:00 a.m. Monday, July 11,2011
only gill nets with a minimum mesh size of 7.25 inches may be used.

(d) Closed areas in Zone 6, except the Spring Creek Hatchery sanctu-
ary, are as set forth in OAR 635-041-0045 and remain in effect.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake; and Big White Salmon River are
allowed during those days and hours when the tributaries are open under
lawfully enacted tribal fishing periods and concurrent with periods when

sales from Zone 6 platform and hook-and-line fisheries are allowed.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
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cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp). f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-
8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru
7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-
2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,
cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-
11; DFW 88-2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11

Rule Caption: Directed Commercial Sardine Fishery Second
Allocation Period Closes July 12, 2011.

Adm. Order No.: DFW 89-2011(Temp)

Filed with Sec. of State: 7-11-2011

Certified to be Effective: 7-12-11 thru 9-14-11

Notice Publication Date:

Rules Amended: 635-004-0017

Subject: This amended rule closes the Second Allocation Period of
the directed commercial sardine fishery effective July 12 through
September 14,2011. These modifications conform state regulations
to federal rule changes posted for public inspection July 11, 2011
with intent to publish these changes in the Federal Register on July
12,2010.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0017
Inclusions and Modifications

(1) OAR chapter 635, division 004, modifies or is in addition to pro-
visions contained in Code of Federal Regulations, Title 50, Part 660,
Subpart I (October 1, 2010 ed.).

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart I (October 1, 2010 ed.) provides requirements for commercial sar-
dine fishing in the Pacific Ocean. However, additional regulations may be
promulgated subsequently, and these supersede, to the extent of any incon-
sistency, the Code of Federal Regulations.

(3) Notwithstanding the regulations as defined in OAR 635-004-0016,
the National Oceanic and Atmospheric Administration (NOAA), by means
of Docket No. 0912281446-0111-02 dated 7/7/11, for public inspection at
http://www federalregister.gov/inspection.aspx with intent to publish in the
Federal Register on day, July 12, 2011, announced inseason management
measures effective 12:01 a.m. Pacific Daylight Time, July 12,2011, includ-
ing but not limited to, closure of the directed sardine fishery through 11:59
p-m., September 14, 2011. The directed sardine fishery will open for the
third allocation period on September 15,2011.

[Publications: Publications references are available from the agency.|

Stat. Auth.: ORS 506.119

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 38-2009, f. & cert. ef. 4-22-09; DFW 78-2009(Temp), f. 6-30-09, cert. ef. 7-1-09
thru 12-28-09; DFW 85-2009(Temp), f. 7-17-09, cert. ef. 7-18-09 thru 12-31-09; DFW 116~
2009(Temp), f. & cert. ef. 9-23-09 thru 12-31-09; Administrative correction 1-25-10; DFW
79-2010(Temp), f. 6-11-10, cert. ef. 6-12-10 thru 6-30-10; Administrative correction 7-27-10;
DFW 104-2010(Temp), f. 7-21-10, cert. ef. 7-22-10 thru 9-14-10; Administrative correction
9-22-10; DFW 133-2010(Temp), f. 9-22-10, cert. ef. 9-24-10 thru 12-31-10; Administrative
correction 1-25-11; DFW 19-2011(Temp), f. 3-2-11, cert. ef. 3-4-11 thru 6-30-11; DFW 56-
2011, f. & cert. ef. 5-26-11; DFW 89-2011(Temp), f. 7-11-11, cert. ef. 7-12-11 thru 9-14-11

Rule Caption: Increase Daily Bag Limits for Chinook Salmon In
the Imnaha and Wallowa Rivers.

Adm. Order No.: DFW 90-2011(Temp)

Filed with Sec. of State: 7-11-2011

Certified to be Effective: 7-11-11 thru 9-1-11

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule allows recreational anglers to harvest
higher daily limits of adipose fin-clipped adult and jack Chinook
salmon in the Imnaha and Wallowa rivers, where unseasonably high
water has limited opportunity to date. Harvest of salmon in excess
of the Department’s hatchery production needs is necessary to pro-
vide social benefits and manage numbers of hatchery salmon that
escape into the spawning grounds.

Rules Coordinator: Therese Kucera—(503) 947-6033
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635-019-0090
Inclusions and Modifications

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2011 Oregon Sport Fishing
Regulations.

(2) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from May 28 until further notice.

(a) The daily bag limit is four (4) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks. It is illegal to continue fishing for
jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2011 Oregon Sport Fishing Regulations, remain in effect.

(3) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from May 28 until
further notice.

(a) The daily bag limit is four (4) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks. It is illegal to continue fishing for
jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2011 Oregon Sport Fishing Regulations, remain in effect.

(4) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is open to angling for adipose
fin-clipped adult Chinook salmon from May 28 until further notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) During the duration of the spring Chinook angling season, the area
closure listed for Lookinglass Creek in the Northeast Zone Special
Regulations is modified to: Lookingglass Creek closed between Jarboe
Creek and 200 feet upstream of the hatchery water intake.

(c) Hook gap restrictions listed in the Northeast Zone Special
Regulations for Lookingglass Creek are removed for the duration of the
spring Chinook angling season.

(d) All other General, Statewide and Northeast Zone Regulations, as

provided in the 2011 Oregon Sport Fishing Regulations, remain in effect.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 183.325,496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.
12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW
8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.
5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-
1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-
21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru
1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.
2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW
40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.
6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW
70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-
01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),
f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;
DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &
cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02
(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;
DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.
1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),
f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04
thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.
5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;
Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert. ef. 8-26-05 thru 9-
30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW
28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.
ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.
ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-
2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.
ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-
2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;
DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),
f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-
10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-20-10, cert. ef 7-25-10 thru 9-
1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
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49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW 64-2011(Temp), f. 6-10-11,
cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef. 7-11-11 thru 9-1-11

ecccccccoe

Rule Caption: Adopted rule regarding the requirement of hunters
to wear florescent orange exterior garment.

Adm. Order No.: DFW 91-2011

Filed with Sec. of State: 7-12-2011

Certified to be Effective: 8-1-11

Notice Publication Date: 9-1-2010

Rules Adopted: 635-065-0012

Subject: Rules require hunters younger than 18 years of age , while
hunting game mammals and upland game birds (except turkeys) with
any firearm, to wear hunter orange upper garment or hat.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-065-0012
Mandatory Florescent Orange Garments

No person younger than 18 years of age shall hunt with any firearm
any game mammal or upland game bird (excluding turkey) unless the per-
son is wearing in a manner visible from all directions a hat or exterior gar-
ment of fluorescent orange. “Exterior garment” means a shirt, jacket, coat,
vest or sweater. Fluorescent orange camouflage patterns are acceptable.
“Hat” means any head covering. Not subject to this rule are:

(1) Department employees and agents and the Oregon State Police
while acting in their official capacities.

(2) Persons taking wildlife for damage under authority of ORS
498.012.

(3) Persons taking a wolf or wolves under authority of OAR chapter
635, division 110.

(4) Persons taking helpless or crippled wildlife under authority of

ORS 498.016.
Stat. Auth.: 496.012, 496.138 & 496.162
Stat. Implemented: 496.012, 496.138 & 496.162
Hist.: DFW 91-2011, f. 7-12-11, cert. ef. 8-1-11

ecccccccoe

Rule Caption: Fin-clipped Chinook Sport Fishery on Lookingglass
Creek Closes July 16, 2011.

Adm. Order No.: DFW 92-2011(Temp)

Filed with Sec. of State: 7-12-2011

Certified to be Effective: 7-16-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule closes the on-going sport spring Chi-
nook angling season on Lookingglass Creek that was previously
established through temporary rule. The pre-season harvest alloca-
tion for this fishery is projected to be met by July 15, 2011.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2011 Oregon Sport Fishing
Regulations.

(2) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from May 28 until further notice.

(a) The daily bag limit is four (4) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks. It is illegal to continue fishing for
jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2011 Oregon Sport Fishing Regulations, remain in effect.

(3) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from May 28 until
further notice.

(a) The daily bag limit is four (4) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks. It is illegal to continue fishing for
jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2011 Oregon Sport Fishing Regulations, remain in effect.
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(4) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is closed to angling for adipose
fin-clipped adult Chinook salmon, effective 12:01 a.m. Saturday, July 16,
2011. All other General, Statewide and Northeast Zone Regulations, as pro-
vided in the 2011 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 183.325,496.138 & 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.

10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-

95; FWC 77-1995, . 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-

25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.

ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,

cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.

12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW

8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.

5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-

1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;

DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-

21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru

1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.

2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW

40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.

6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW

70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-

01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),

f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-

2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;

DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &

cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02

(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,

. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;

DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.

1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),

f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04

thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.

5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;

Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert. ef. 8-26-05 thru 9-

30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW

28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.

ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.

ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-

2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.

ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,

cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-

2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;

DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),

f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;

DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-

10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-20-10, cert. ef 7-25-10 thru 9-

1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW

49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW 64-2011(Temp), f. 6-10-11,

cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef. 7-11-11 thru 9-1-11; DFW

92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11

Rule Caption: Lower Deschutes River Sport Fall Chinook Fishery
Opens August 1st.

Adm. Order No.: DFW 93-2011(Temp)

Filed with Sec. of State: 7-13-2011

Certified to be Effective: 8-1-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-018-0090

Rules Suspended: 635-018-0090(T)

Subject: Amended rule allows the sport harvest of fall Chinook
salmon in the Lower Deschutes River starting August 1,2011.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-018-0090
Inclusions and Modifications

(1) The 2011 Oregon Sport Fishing Regulations provide require-
ments for the Central Zone. However, additional regulations may be adopt-
ed in this rule division from time to time and to the extent of any inconsis-
tency, they supersede the 2011 Oregon Sport Fishing Regulations.

(2) The Hood River is open from the mouth to mainstem confluence
with the East Fork and the West Fork from the confluence with the main-
stem upstream to the angling deadline 200 feet downstream of Punchbowl
Falls to retention of:

(a) Adipose fin-clipped coho salmon and adipose fin-clipped steel-
head from January 1 through December 31. The catch limit is two adult adi-
pose fin-clipped salmon or steelhead per day and five adipose fin-clipped
jack salmon per day, with the exception that one additional adipose fin-
clipped steelhead may be retained per day for a total aggregate of 3 adult
fish harvested daily; and

(b) All salmon and steelhead that have not been adipose fin-clipped
must be released unharmed. All other catch limits and restrictions remain
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unchanged from those listed for Hood River in the 2011 Oregon Sport
Fishing Regulations.

(3) The Deschutes River from the mouth at the -84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead, and adipose fin-
clipped Chinook salmon from April 15 through July 31,2011.

(a) The catch limit for Chinook salmon during the period described in
section (3) above is one adult adipose fin-clipped salmon and five adipose
fin-clipped jack salmon per day. All non-adipose fin-clipped Chinook
salmon must be released unharmed.

(b) It is unlawful to continue angling from Sherars Falls downstream
to the upper railroad trestle after taking a daily bag limit of one adult
Chinook salmon.

(4) The Deschutes River from the mouth at the 1-84 Bridge upstream
to Sherars Falls is open to angling for trout, steelhead, and Chinook salmon
from August 1 to October 31, 2011. The catch limit for Chinook salmon
during the period described in section (4) above is two adults and five jacks
per day. Catch limits and restrictions applying to trout, steelhead, and coho
remain unchanged from those listed in the 2011 Oregon Sport Fishing

Regulations for Area 1 of the Deschutes River.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 20-1994(Temp), f. & cert. ef. 4-11-
94; FWC 24-1994(Temp), f. 4-29-94, cert. ef. 4-30-94; FWC 34-1994(Temp), f. 6-14-94,
cert. ef. 6-16-94; FWC 54-1994, f. 8-25-94, cert. ef. 9-1-94; FWC 65-1994(Temp), f. 9-15-
94, cert. ef. 9-17-94; FWC 67-1994(Temp), f. & cert. ef. 9-26-94; FWC 70-1994, f. 10-4-95,
cert. ef. 11-1-94; FWC 18-1995, f. 3-2-95, cert. ef. 4-1-95; FWC 60-1995(Temp), f. 7-24-95,
cert. ef. 8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 11-1996(Temp), f. 3-8-96,
cert. ef. 4-1-96; FWC 32-1996(Temp), f. 6-7-96, cert. ef. 6-16-96, FWC 38-1996(Temp), f.
6-14-96, cert. ef. 7-1-96; FWC 72-1996, . 12-31-96, cert. ef. 1-1-97; FWC 20-1997, f. & cert.
ef. 3-24-97; FWC 21-1997, f. & cert. ef. 4-1-97; FWC 27-1997(Temp) f. 5-2-97, cert. ef. 5-
9-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 25-1998(Temp), f. & cert. ef. 3-25-
98 thru 8-31-98; DFW 56-1998(Temp), f. 7-24-98, cert. ef. 8-1-98 thru 10-31-98; DFW 70-
1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-1999, f.
& cert. ef. 5-3-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 96-1999, f. 12-27-99, cert. ef.
1-1-00; DFW 12-2000(Temp), f. 3-20-00, cert. ef. 4-15-00 thru 7-31-00; DFW 27-
2000(Temp), f. 5-15-00, cert. ef. 8-1-00 thru 10-31-00; DFW 28-2000, f. 5-23-00, cert. ef. 5-
24-00 thru 7-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW
1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 13-2001(Temp), f. 3-12-01, cert. ef. 4-7-01 thru 7-
31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 44-2001(Temp), f. 5-
25-01, cert. ef. 6-1-01 thru 7-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-
2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 23-2002(Temp), f. 3-21-02, cert.
ef. 4-6-02 thru 7-31-02; DFW 25-2002(Temp), f. 3-22-02, cert. ef. 4-6-02 thru 7-31-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 62-2002, f. 6-14-02, cert. ef. 7-11-02; DFW 74-
2002(Temp), f. 7-18-02, cert. ef. 8-1-02 thru 10-31-02; DFW 91-2002(Temp) f. 8-19-02, cert.
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-
1-02); DFW 97-2002(Temp), f. & cert. ef. 8-29-02 thru 10-31-02; DFW 130-2002, f. 11-21-
02, cert. ef. 1-1-03; DFW 26-2003(Temp), f. 3-28-03, cert. ef. 4-15-03 thru 7-31-03; DFW
66-2003(Temp), f. 7-17-03, cert. ef. 8-1-03 thru 10-31-03; DFW 125-2003, f. 12-11-03, cert.
ef. 1-1-04; DFW 23-2004(Temp), f. 3-22-04, cert. ef. 4-1-04 thru 7-31-04; DFW 77-
2004(Temp), f. 7-28-04, cert. ef. 8-1-04 thru 10-31-04, Administrative correction 11-22-04;
DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 19-2005(Temp), f. 3-16-05, cert. ef. 4-15-
05 thru 7-31-05; DFW 41-2005(Temp), f. 5-13-05, cert. ef. 5-15-05 thru 7-31-05; DFW 83-
2005(Temp), f. 7-29-05, cert. ef. 8-1-05 thru 10-31-05; DFW 84-2005(Temp), f. & cert. ef. 8-
1-05 thru 12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 59-2006(Temp), f. 7-
10-06, cert. ef. 8-1-06 thru 10-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 18-
2007(Temp), f. 3-22-07, cert. ef. 4-15-07 thru 7-31-07; DFW 55-2007(Temp), f. 7-6-07, cert.
ef. 8-1-07 thru 10-31-07; Administrative correction 11-17-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 26-2008(Temp), f. 3-17-08, cert. ef. 4-15-08 thru 7-31-08; DFW 27-
2008(Temp), f. 3-24-08, cert. ef. 5-1-08 thru 10-27-08; Administrative correction 11-18-08;
DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 16-2009(Temp), f. 2-25-09, cert. ef. 4-15-
09 thru 6-30-09; DFW 61-2009(Temp), f. 6-1-09, cert. ef. 8-1-09 thru 10-31-09; DFW 104-
2009(Temp), f. 8-28-09, cert. ef. 9-1-09 thru 12-31-09; DFW 144-2009, f. 12-8-09, cert. ef.
1-1-10; DFW 7-2010(Temp), f. 1-25-10, cert. ef. 4-1-10 thru 7-31-10; DFW 27-2010(Temp),
f. 3-8-10, cert. ef. 4-15-10 thru 7-31-10; DFW 66-2010(Temp), f. 5-18-10, cert. ef. 5-22-10
thru 10-31-10; DFW 86-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 10-31-10; DFW 106-
2010(Temp), f. 7-26-10, cert. ef. 8-1-10 thru 12-31-10; DFW 164-2010(Temp), f. 12-28-10,
cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 16-
2011(Temp), f. 2-16-11, cert. ef. 4-15-11 thru 7-31-11; DEW 17-2011(Temp), f. 2-17-11,
cert. ef. 4-15-11 thru 7-31-11; DFW 42-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11;
DFW 93-2011(Temp), f. 7-13-11, cert. ef. 8-1-11 thru 10-31-11

Rule Caption: Columbia River Treaty Indian Commercial Gill Net
Fishery Extended Through July 21, 2011

Adm. Order No.: DFW 94-2011(Temp)

Filed with Sec. of State: 7-14-2011

Certified to be Effective: 7-18-11 thru 10-31-11

Notice Publication Date:

Rules Amended: 635-041-0076

Rules Suspended: 635-041-0076(T)

Subject: Rule modifications set a Treaty Indian commercial gill net
fishing period from 6:00 a.m. Monday, July 18 through Thursday,
July 21,2011 (3.5 days) in Zone 6 of the Columbia River and allow
the sales of fish except sockeye and white sturgeon caught during that
period. Revisions are consistent with action taken July 13,2011 by
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the Columbia River Compact agencies of Oregon and Washington in
cooperation with the Columbia River Treaty Tribes.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) Commercial sales of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River are allowed beginning 6:00 p.m.
Tuesday, May 10, 2011 until further notice.

(a) Chinook, steelhead, sockeye (through 6:00 p.m. July 10, 2011),
coho, walleye, shad, carp, bass, catfish and yellow perch landed during an
open commercial fishing period may be sold at any time or retained for sub-
sistence purposes. Sockeye may not be sold after 6:00 p.m. Sunday, July 10,
2011, but may be retained for subsistence.

(b) Sturgeon may not be sold or retained prior to 6:00 a.m. Monday,
June 27, 2011. White sturgeon between 43 and 54 inches in fork length
taken in The Dalles and John Day pools and white sturgeon between 38 and
54 inches in fork length taken in the Bonneville Pool from 6:00 a.m.
Monday, June 27, through 6:00 p.m. Thursday, June 30, 2011 may be sold
or retained for subsistence use.

(c) Gear is restricted to subsistence fishing gear: hoopnets, dipnets
and rod and reel with hook-and-line are allowed.

(d) Closed areas in Zone 6, except the Spring Creek sanctuary, are as
set forth in OAR 635-041-0045 and remain in effect.

(2) Commercial sales of gill net caught fish from Zone 6 of the main-
stem Columbia River is allowed beginning 6:00 a.m. Thursday, June 16
through 6:00 p.m. Saturday, June 18, 2011 (2.5 days); from 6:00 a.m.
Monday, June 20 through 6:00 p.m. Thursday, June 23, 2011 (3.5 days);
from 6:00 a.m. Monday, June 27 through 6:00 p.m. Thursday, June 30,
2011 (3.5 days); from 6:00 a.m. Tuesday, July 5 through 6:00 p.m. Friday,
July 8, 2011 (3.5 days); from 6:00 a.m. Monday, July 11 through Friday,
July 15 (4.5 days); and from 6:00 a.m. Monday, July 18 through Thursday,
July 21 (3.5 days).

(a) Chinook and coho salmon, steelhead, shad, yellow perch, bass,
walleye, catfish and carp landed during any open gill net fishing period may
be sold at any time or retained for subsistence purposes, however, sockeye
salmon landed after 6:00 p.m. Sunday, July 10 may not be sold, but may be
retained for subsistence purposes.

(b) Sturgeon may not be sold or retained prior to 6:00 a.m. Monday,
June 27, 2011. White sturgeon between 43 and 54 inches in fork length
taken from The Dalles and John Day pools and white sturgeon between 38
and 54 inches in fork length taken from the Bonneville Pool from 6:00 a.m.
Monday, June 27, through 6:00 p.m. Thursday, June 30, 2011 may be sold
or retained for subsistence use. White sturgeon between 43 and 54 inches
in fork length taken from The Dalles and John Day pools and white stur-
geon between 38 and 54 inches in fork length taken from the Bonneville
Pool landed after 6:00 a.m. Tuesday, July 5 may not be sold but may be
retained for subsistence. Fish landed during an open commercial period
may be sold at any time. Commercial buyers may only purchase sturgeon
in the round.

(c) Gear is restricted to gill nets. No minimum mesh size restriction is
in effect through July 10,2011. Beginning 6:00 a.m. Monday, July 11,2011
only gill nets with a minimum mesh size of 7.25 inches may be used.

(d) Closed areas in Zone 6, except the Spring Creek Hatchery sanctu-
ary, are as set forth in OAR 635-041-0045 and remain in effect.

(3) Sales of fish caught in Yakama Nation tributary fisheries in the
Klickitat River; Wind River; Drano Lake; and Big White Salmon River are
allowed during those days and hours when the tributaries are open under
lawfully enacted tribal fishing periods and concurrent with periods when

sales from Zone 6 platform and hook-and-line fisheries are allowed.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06; DFW 46-2006(Temp), f. & cert. ef. 6-20-06 thru 7-31-06; DFW 49-2006(Temp), f. 6-
26-06, cert. ef. 6-27-06 thru 7-31-06; DFW 56-2006(Temp), f. 6-30-06, cert. ef. 7-3-06 thru
7-31-06; DFW 58-2006(Temp), f. 7-6-06, cert. ef. 7-10-06 thru 7-31-06; Administrative cor-
rection 8-22-06; DFW 46-2007(Temp), f. 6-15-07, cert. ef. 6-16-07 thru 9-13-07; DFW 49-
2007(Temp), f. 6-22-07, cert. ef. 6-26-07 thru 9-13-07; DFW 53-2007(Temp), f. & cert. ef. 7-
6-07 thru 7-31-07; Administrative correction 9-16-07; DFW 45-2008(Temp), f. 5-2-08, cert.
ef. 5-5-08 thru 7-31-08; DFW 47-2008(Temp), f. 5-9-08, cert. ef. 5-11-08 thru 7-31-08; DFW
62-2008(Temp), f. 6-13-08, cert. ef. 6-16-08 thru 8-31-08; DFW 68-2008(Temp), f. 6-20-08,
cert. ef. 6-21-08 thru 8-31-08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-
08; DFW 80-2008(Temp), f. & cert. ef. 7-10-08 thru 8-31-08; DFW 87-2008(Temp), f. &
cert. ef. 7-25-08 thru 8-31-08; DFW 94-2008(Temp), f. & cert. ef. 8-14-08 thru 9-30-08;
Administrative correction 10-21-08; DFW 50-2009(Temp), f. 5-14-09, cert. ef. 5-16-09 thru
7-31-09; DFW 56-2009(Temp), f. 5-26-09, cert. ef. 5-27-09 thru 7-31-09; DFW 71-
2009(Temp), f. 6-15-09, cert. ef. 6-16-09 thru 7-31-09; DFW 76-2009(Temp), f. 6-26-09,
cert. ef. 6-30-09 thru 7-31-09; DFW 82-2009(Temp), f. 7-6-09, cert. ef. 7-8-09 thru 7-31-09;
DFW 84-2009(Temp), f. 7-13-09, cert. ef. 7-15-09 thru 7-31-09; Administrative correction 8-
21-09; DFW 48-2010(Temp), f. 4-26-10, cert. ef. 4-27-10 thru 7-31-10; DFW 51-
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2010(Temp), f. & cert. ef. 4-29-10 thru 7-31-10; DFW 56-2010(Temp), f. 5-10-10, cert. ef. 5-
11-10 thru 7-31-10; DFW 68-2010(Temp), f. 5-18-10, cert. ef. 5-19-10 thru 7-31-10; DFW
71-2010(Temp), f. 5-19-10, cert. ef. 5-21-10 thru 6-16-10; DFW 74-2010(Temp), f. & cert.
ef. 6-2-10 thru 7-31-10; DFW 80-2010(Temp), f. 6-14-10, cert. ef. 6-16-10 thru 7-31-10;
DFW 87-2010(Temp), f. 6-25-10, cert. ef. 6-29-10 thru 7-31-10; DFW 97-2010(Temp), f. 7-
8-10, cert. ef. 7-13-10 thru 7-31-10; DFW 101-2010(Temp), f. 7-19-10, cert. ef. 7-20-10 thru
7-31-10; DFW 105-2010(Temp), f. 7-23-10, cert. ef. 7-26-10 thru 7-31-10; Administrative
correction 8-18-10; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 66-
2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 75-2011(Temp), f. 6-24-11,
cert. ef. 6-27-11 thru 10-31-11; DFW 84-2011(Temp), f. 7-1-11, cert. ef. 7-5-11 thru 10-31-
11; DFW 88-2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11; DFW 94-2011(Temp),
f. 7-14-11, cert. ef. 7-18-11 thru 10-31-11

Rule Caption: 2011 Columbia River Summer Salmon Recreational
Fishery Modified.

Adm. Order No.: DFW 95-2011(Temp)

Filed with Sec. of State: 7-15-2011

Certified to be Effective: 7-18-11 thru 7-31-11

Notice Publication Date:

Rules Amended: 635-023-0128

Rules Suspended: 635-023-0128(T)

Subject: This amended rule modifies the summer recreational
salmon fishing season in the Columbia River to prohibit the reten-
tion of adult Chinook and all sockeye salmon from the Astoria-
Megler Bridge upstream to Bonneville Dam; and to prohibit the
retention of all sockeye salmon from Bonneville Dam upstream to
the Highway 395 Bridge near Pasco, Washington, effective Monday
July 18, 2011. Modifications to regulations were made for consis-
tency with preseason allocations developed through the Pacific Fish-
ery Management Council/North of Falcon Process. Revisions are
consistent with action taken July 15, 2011 by the Columbia River
Compact agencies of Oregon and Washington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0128
Summer Sport Fishery

(1) The 2011 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2011 Oregon
Sport Fishing Regulations.

(2) Notwithstanding all other specifications and restrictions in the
2011 Oregon Sport Fishing Regulations:

(a) Effective 12:01 a.m. Monday, July 18 the mainstem Columbia
River is closed to the retention of adult Chinook and all sockeye salmon
from the Astoria-Megler Bridge upstream to Bonneville Dam. The fishery
remains open for adipose fin-clipped steelhead and adipose fin-clipped
Chinook jacks.

(b) Effective 12:01 a.m. Monday, July 18, the mainstem Columbia
River from Bonneville Dam upstream to the Highway 395 Bridge near
Pasco, Washington is closed to the retention of all sockeye salmon. The
fishery remains open for adipose fin-clipped Chinook salmon (adults and
jacks) and adipose fin-clipped steelhead.

(c) The combined daily bag limit for adult salmon and steelhead is
two fish above Bonneville Dam. The daily bag limit below Bonneville Dam
is two fish, of which none may be an adult Chinook or any sockeye salmon.
Only adipose fin-clipped fish may be retained.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 52-2005(Temp), f. 6-3-05, cert. ef.
6-16-05 thru 7-31-05; DFW 64-2005(Temp), f. 6-30-05, cert. ef. 7-1-05 thru 7-31-05;
Administrative correction 8-17-05; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-
27-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 24-2007, f. 4-16-07, cert. ef. 5-1-07;
DFW 51-2007(Temp), f. 6-29-07, cert. ef. 7-2-07 thru 7-31-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 36-2008, f. 4-21-08, cert. ef. 5-1-08; DFW 61-2008(Temp), f. 6-13-08,
cert. ef. 6-16-08 thru 7-31-08; DFW 68-2008(Temp), f. 6-20-08, cert. ef. 6-21-08 thru 8-31-
08; DFW 71-2008(Temp), f. 6-27-08, cert. ef. 6-28-08 thru 8-31-08; Administrative correc-
tion 9-29-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 52-2009, f. & cert. ef. 5-18-
09; DFW 69-2009(Temp), f. 6-11-09, cert. ef. 6-16-09 thru 7-31-09; Administrative correc-
tion 8-21-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DFW 77-2010, f. 6-8-10, cert. ef.
6-16-10; DFW 88-2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; Administrative cor-
rection 8-18-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 65-2011(Temp), f. 6-14-
11, cert. ef. 6-16-11 thru 7-31-11; DFW 95-2011(Temp), f. 7-15-11, cert. ef. 7-18-11 thru 7-
31-11
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Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Privacy Rules Setting Forth General Procedures

Governing the Collection, Use and Disclosure of Protected

Information.

Adm. Order No.: DHSD 2-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-27-11

Notice Publication Date:

Rules Adopted: 407-014-0015

Rules Amended: 407-014-0000, 407-014-0020, 407-014-0030, 407-

014-0040, 407-014-0050, 407-014-0060, 407-014-0070

Subject: These rules govern the collection, use and disclosure of pro-

tected information by the Department about individuals and to

explain the rights and specific actions that individuals may take or

request to be taken regarding the uses and disclosures of their pro-

tected information. The adoption and amendment of these rules also

set forth Department requirements governing the use and disclosure

of protected health information for purposes of HIPAA, 42 USC

1320-d through 1320d-8, Pub L 104-191, sec. 262 and 264, and the

implementing HIPAA privacy rules, 45 CFR parts 160 and 164.
These rules are available on the DHS Website: http://www.oregon.

gov/DHS/admin/dwssrules/index.shtml. For hardcopy requests,

call: (503) 947-5250.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-014-0000
Definitions

The following definitions apply to OAR 407-014-0000 to 407-014-
0070:

(1) “Administrative Hearing” means an oral proceeding before an
administrative law judge in a contested case hearing.

(2) “Authority” means the Oregon Health Authority.

(3) “Authorization” means permission from an individual or his or her
personal representative giving the Department of Human Services
(Department) authorization to obtain, release or use information about the
individual from third parties for specified purposes or to disclose informa-
tion to a third party specified by the individual.

(4) “Business Associate” means an individual or entity performing
any function or activity on behalf of the Authority, including the
Department, involving the use or disclosure of protected health information
(PHI) and is not a member of the Authority’s workforce.

(a) For purposes of the definition of “Business Associate” “function
or activity” includes but is not limited to program administration, claims
processing or administration, data analysis, utilization review, quality
assurance, billing, legal, actuarial, accounting, consulting, data processing,
management, administrative, accreditation, financial services, and similar
services for which the Authority may contract or obtain by interagency
agreement, if access to PHI is involved.

(b) Business associates do not include licensees or providers unless
the licensee or provider also performs some function or activity on behalf
of the Authority.

(5) “Client” means an individual who requests or receives services
from the Department. This includes but is not limited to applicants for or
recipients of public assistance, minors and adults receiving protective serv-
ices, individuals who are committed to the custody of the Department, chil-
dren in the custody of the Department receiving services on a voluntary
basis, and children committed to the custody of the Department.

(6) “Client Information” means personal information relating to a
client that the Department may maintain in one or more locations and in
various forms, reports, or documents, or stored or transmitted by electron-
ic media.

(7) “Collect” or “Collection” means the assembling of personal infor-
mation through interviews, forms, reports, or other information sources.

(8) “Contract” means a written agreement between the Department
and a person or entity setting forth the rights and obligations of the parties
including but not limited to contracts, licenses, agreements, interagency
agreements, and intergovernmental agreements.

(9) “Correctional Institution” means any penal or correctional facili-
ty, jail, reformatory, detention center, work farm, halfway house, or resi-
dential community program center operated by contract with the federal
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government, a state, or an Indian tribe for the confinement or rehabilitation
of persons charged with or convicted of a criminal offense or other persons
held in lawful custody. “Other persons held in lawful custody” include
juvenile offenders, adjudicated delinquents, aliens detained awaiting depor-
tation, witnesses, or others awaiting charges or trial.

(10) “Corrective Action” means an action that a business associate
must take to remedy a breach or violation of the business associate’s obli-
gations under the business associate’s contractual requirement, including
but not limited to reasonable steps that must be taken to cure the breach or
end the violation.

(11) “Covered Entity” means health plans, health care clearinghous-
es, and health care providers who transmit any health information in elec-
tronic form in connection with a transaction that is subject to federal Health
Insurance Portability and Accountability Act (HIPAA) requirements, as
those terms are defined and used in the HIPAA regulations, 45 CFR parts
160 and 164.

(12) “De-identified Data” means client information from which the
Department or other entity has deleted, redacted, or blocked identifiers so
the remaining information cannot reasonably be used to identify an indi-
vidual.

(13) “Department” means the Department of Human Services.

(14) “Department Workforce” means employees, volunteers, trainees,
and other persons whose conduct, in the performance of work for the
Department, is under the direction and control of the Department, whether
or not they are paid by the Department.

(15) “Disclose” means the release, transfer, relay, provision of access
to, or conveying of client information to any individual or entity outside the
Department.

(16) “Health Care” means care, services, or supplies related to the
health of an individual. Health care includes but is not limited to preventive,
diagnostic, therapeutic, rehabilitative, maintenance, palliative care, coun-
seling services, assessment, or procedures with respect to the physical or
mental condition, or functional status of an individual, or that affects the
structure or function of the body and the sale or dispensing of a drug,
device, equipment, or other prescribed item.

(17) “Health Care Operations” means any activities of a covered enti-
ty to the extent that the activities are related to health care, Medicaid, or any
other health care related programs, services, or activities administered by
the covered entity and includes:

(a) Conducting quality assessment and improvement activities,
including income evaluation and development of clinical guidelines;

(b) Population-based activities related to improving health or reduc-
ing health care costs, protocol development, case management and care
coordination, contacting health care providers and patients with informa-
tion about treatment alternatives; and related functions that do not include
treatment;

(c) Reviewing the competence of qualifications of health care profes-
sionals, evaluating practitioner, provider, and health plan performance; and
conducting training programs in which students and trainees in areas of
health care learn under supervision to practice or improve their skills,
accreditation, certification, licensing, or credentialing activities;

(d) Underwriting, premium rating, and other activities relating to the
creation, renewal, or replacement of a contract for Medicaid or health care
related services;

(e) Conducting or arranging for medical review, legal services, and
auditing functions, including fraud and abuse detection and compliance
programs, and disclosure to the Medicaid Fraud Unit pursuant to 43 CFR
part 455.21;

(f) Business planning and development, such as conducting cost-man-
agement and planning-related analyses related to managing and operating
the covered entity, including administration, development, or improvement
of methods of payments or health care coverage; and

(g) Business management and general administrative activities of the
covered entity, including but not limited to:

(A) Management activities relating to implementation of and compli-
ance with the requirements of HIPAA;

(B) Customer service, including providing data analysis;

(C) Resolution of internal grievances, including administrative hear-
ings and the resolution of disputes from patients or enrollees regarding the
quality of care and eligibility for services; and

(D) Creating de-identified data or a limited data set.

(18) “Health Oversight Agency” means an agency or authority of the
federal government, a state, territory, political subdivision of a state or ter-
ritory, Indian tribe, or a person or entity acting under a grant of authority
from or by contract with the public agency, including employees or agents
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of the public agency or its contractors or grantees that is authorized by law
to oversee the health care system or government programs in which health
information is necessary to determine eligibility or compliance, or to
enforce civil rights laws for which health information is relevant. When per-
forming these functions, the Department acts as a health oversight agency
for the purposes of these rules.

(19) “HIPAA” means the Title II, Subtitle F of the Health Insurance
Portability and Accountability Act of 1996, 42 USC 1320d et seq, and the
federal regulations adopted to implement the Act.

(20) “Individual” means the person who is the subject of information
collected, used, or disclosed by the Department.

(21) “Individually Identifying Information” means any single item or
compilation of information or data that indicates or reveals the identity of
an individual, either specifically (such as the individual’s name or social
security number), or from which the individual’s identity can be reasonably
ascertained.

(22) “Information” means personal information relating to an indi-
vidual, a participant, or a Department client.

(23) “Inmate” means a person incarcerated in or otherwise confined
in a correctional institution. An individual is no longer an inmate when
released on parole, probation, supervised release, or is otherwise no longer
in custody.

(24) “Institutional Review Board (IRB)” means a specially constitut-
ed review body established or designated by an entity in accordance with
45 CFR part 46 to protect the welfare of human subjects recruited to par-
ticipate in biomedical or behavioral research. The IRB must be registered
with the Office for Human Research Protection.

(25) “Law Enforcement Official” means an officer or employee of any
agency or authority of the federal government, a state, territory, political
subdivision of a state or territory, or Indian tribe who is empowered by law
to:

(a) Investigate and conduct an official inquiry into a potential viola-
tion of law; or

(b) Prosecute or otherwise conduct a criminal, civil, or administrative
proceeding arising from an alleged violation of law.

(26) “Licensee” means a person or entity that applies for or receives
a license, certificate, registration, or similar authority from the Department
to perform or conduct a service, activity, or function.

(27) “Minimum Necessary” means the least amount of information,
when using or disclosing confidential client information that is needed to
accomplish the intended purpose of the use, disclosure, or request.

(28) “Participant” means individual’s participating in Department
population-based services, programs, and activities that serve the general
population, but who do not receive program benefits or direct services
received by a client. Examples of participants include individuals who con-
tact Department hotlines or the ombudsman for general public information
services.

(29) “Payment” means any activities undertaken by a covered entity
related to a client to whom health care is provided in order to:

(a) Obtain premiums or to determine or fulfill its responsibility for
coverage and provision of benefits under the Medicaid program or other
publicly funded health care services; and

(b) Obtain or provide reimbursement for the provision of health care.

(30) “Payment activities” means:

(a) Determinations of eligibility or coverage, including coordination
of benefits or the determination of cost sharing amounts, and adjudication
of health benefit or health care claims;

(b) Risk adjusting amounts due which are based on enrollee health
status and demographic characteristics;

(c) Billing, claims management, collection activities, obtaining pay-
ment under a contract for reinsurance, and related health care data process-
ing;

(d) Review of health care services with respect to medical necessity,
coverage under a health plan, appropriateness of care, or justification of
charges;

(e) Utilization review activities, including pre-certification and pre-
authorization of services, concurrent and retrospective review of services;
and

(f) Disclosure to consumer reporting agencies relating to collection of
premiums or reimbursement including name and address, date of birth, pay-
ment history, account number, and name and address of the health care
provider or health plan.

(31) “Personal Representative” means a person who has authority to
act on behalf of an individual in making decisions related to health care.
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(32) “Protected Health Information (PHI)” means any individually
identifiable health information, whether oral or recorded in any form or
medium, that is created or received by a health care provider, health plan,
public health authority, employer, life insurer, school or university, or health
care clearinghouse and relates to the past, present, or future physical or
mental health or condition of an individual; the provision of health care to
an individual; or the past, present, or future payment for the provision of
health care to an individual. Any data transmitted or maintained in any other
form or medium by covered entities, including paper records, fax docu-
ments, all oral communications, or any other form, such as screen prints of
eligibility information, printed e-mails containing identified individual’s
health information, claim or billing information, or hard copy birth or death
certificates. PHI does not include school records that are subject to the
Family Educational Rights and Privacy Act and employment records held
in the Department’s role as an employer.

(33) “Protected Information” means any participant or client infor-
mation that the Department may have in its records or files that must be
safeguarded pursuant to federal or state law. This includes but is not limit-
ed to individually identifying information.

(34) “Provider” means a person or entity that may seek reimburse-
ment from the Department as a provider of services to Department clients
pursuant to a contract. For purposes of these rules, reimbursement may be
requested on the basis of claims or encounters or other means of requesting
payment.

(35) “Psychotherapy Notes” mean notes recorded in any medium by
a health care provider who is a mental health professional documenting or
analyzing the contents of conversations during a private counseling session,
or group, joint, or family counseling session, when the notes are separated
from the rest of the individual’s record. Psychotherapy notes do not include
medication prescription and monitoring, counseling session start and stop
times, the modalities and frequencies of treatment furnished, results of clin-
ical tests, and any summary of diagnosis, functional status, treatment plan,
symptoms, prognosis, or progress to date.

(36) “Public Health Agency” means a public agency or a person or
entity acting under a grant of authority from or by contract with the public
agency that performs or conducts one or more of the following essential
functions that characterize public health programs, services, or activities:

(a) Monitor health status to identify community health problems;

(b) Diagnose and investigate health problems and health hazards in
the community;

(A) Inform, educate, and empower people about health issues;

(B) Mobilize community partnerships to identify and solve health
problems;

(C) Develop policies and plans that support individual and communi-
ty health efforts;

(D) Enforce laws and regulations that protect health and ensure safe-
ty;

(E) Direct individuals to needed personal health services and assure
the provision of health care when otherwise unavailable;

(F) Ensure a competent public health and personal health care work-
force;

(G) Evaluate the effectiveness, accessibility, and quality of personal
and population-based health services; and

(H) Perform research for new insights and innovative solutions to
health problems.

(37) “Public Health Authority” means an agency or authority of the
federal government, a state, territory, political subdivision of a state or ter-
ritory, Indian tribe, or a person or entity acting under a grant of authority
from or by contract with the public agency, including the employees or
agents of the public agency, or its contractors or persons or entities to whom
it has granted authority, that is responsible for public health matters as part
of its official mandate.

(38) “Re-disclosure” means the disclosure of information to a person,
a Department program, a Department subcontracted entity, or other entity
or person other than what was originally authorized.

(39) “Research” means systematic investigation, including research
development, testing, and evaluation, designed to develop or contribute to
generalized knowledge.

(40) “Required by Law” means a duty or responsibility that federal or
state law specifies that a person or entity must perform or exercise.
Required by law includes but is not limited to court orders and court-
ordered warrants; subpoenas or summons issued by a court, grand jury, a
governmental or tribal inspector general, or an administrative body author-
ized to require the production of information; a civil or an authorized inves-
tigative demand; Medicare conditions of participation with respect to health
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care providers participating in the program; and statutes or rules that
require the production of information, including statutes or rules that
require such information if payment is sought under a government program
providing public benefits.

(41) “Treatment” means the provision, coordination, or management
of heath care and related services by one or more health care providers,
including the coordination or management of health care by a health care
provider with a third party, consultation between health care providers
relating to a patient, or the referral of a patient for health care from one
health care provider to another.

(42) “Use” means the sharing of individual information within a
Department program or the sharing of individual information between pro-

gram staff and administrative staff that support or oversee the program.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010
Hist.: OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0000 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0015
Information Governed by the HIPAA Privacy Rules

(1) These rules address information that, among other things, may be
PHI that is protected by the HIPAA Privacy Rules. For purposes of HIPAA
Privacy Rules, the Authority is a covered entity, primarily because of its
role as the state Medicaid and Children’s Health Insurance Program.

(2) The Authority administers many aspects of the medical assistance
program with the assistance of the Department, including but not limited to
eligibility determinations for the medical assistance program and supervis-
ing the long-term and community-based services for seniors and people
with disabilities. The Department also provides certain health care opera-
tions services for the Authority. In doing so, the Department is a business
associate of the Authority. As a business associate of the Authority, the
Department is authorized to use and disclose protected health information
to perform or assist the Authority in the performance of its covered func-
tions, in a manner consistent with these rules.

(3) These rules only apply to information maintained by the

Department as a business associate of the Authority.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010
Hist.: ; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-014-0020
Uses and Disclosures of Client or Participant Protected Information

(1) Uses and disclosures with individual authorization. The
Department must obtain a completed and signed authorization for release
of information from the individual, or the individual’s personal representa-
tive, before obtaining or using protected information about an individual
from a third party or disclosing protected information about the individual
to a third party.

(a) Uses and disclosures must be consistent with what the individual
has approved on the signed authorization form approved by the
Department.

(b) An individual may revoke an authorization at any time. The revo-
cation must be in writing and signed by the individual, except that sub-
stance abuse treatment patients may orally revoke an authorization to dis-
close information obtained from substance abuse treatment programs. No
revocation shall apply to information already released while the authoriza-
tion was valid and in effect.

(2) Uses and disclosures without authorization. The Department may
use and disclose information without written authorization in the following
circumstances:

(a) The Department may disclose information to individuals who have
requested disclosure to themselves of their information, if the individual
has the right to access the information under OAR 407-014-0030(6).

(b) If the law requires or permits the disclosure, and the use and dis-
closure complies with, and is limited to, the relevant requirements of the
relevant law.

(c) For treatment, payment, and health care operations the Department
may disclose the following information:

(A) Activities involving the current treatment of an individual, for the
Department or health care provider;

(B) Payment activities, for the Department, covered entity, or health
care provider;

(C) Protected health information for the purpose of health care oper-
ations; and

(D) Substance abuse treatment information, if the recipient has a
Qualified Service Organization Agreement with the Department.
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(d) Psychotherapy notes. The Department may only use and disclose
psychotherapy notes in the following circumstances:

(A) In the Department’s supervised counseling training programs;

(B) In connection with oversight of the originator of the psychothera-
py notes; or

(C) To defend the Department in a legal action or other proceeding
brought by the individual.

(e) Public health activities.

(A) The Department may disclose an individual’s protected informa-
tion to appropriate entities or persons for governmental public health activ-
ities and for other purposes including but not limited to:

(i) A governmental public health authority that is authorized by law to
collect or receive protected information for the purpose of preventing or
controlling disease, injury, or disability. This includes but is not limited to
reporting disease, injury, and vital events such as birth or death; and the
conducting of public health surveillance, investigations, and interventions;

(ii) An official of a foreign government agency that is acting in col-
laboration with a governmental public health authority;

(iii) A governmental public health authority, or other government
authority that is authorized by law to receive reports of child abuse or neg-
lect;

(iv) A person subject to the jurisdiction of the federal Food and Drug
Administration (FDA), regarding an FDA-regulated product or activity for
which that person is responsible for activities related to the quality, safety,
or effectiveness of an FDA-regulated product or activity; or

(v) A person who may have been exposed to a communicable disease,
or may be at risk of contracting or spreading a disease or condition.

(B) Where state or federal law prohibits or restricts use and disclosure
of information obtained or maintained for public health purposes, the
Department shall deny the use and disclosure.

(f) Child abuse reporting and investigation. If the Department has rea-
sonable cause to believe that a child is a victim of abuse or neglect, the
Department may disclose protected information to appropriate governmen-
tal authorities authorized by law to receive reports of child abuse or neglect
(including reporting to the Department protective services staff if appropri-
ate). If the Department receives information as the child protective servic-
es agency, the Department may use and disclose the information consistent
with its legal authority and in compliance with any applicable state and fed-
eral regulations.

(g) Adult abuse reporting and investigation. If the Department has rea-
sonable cause to believe that a vulnerable adult is a victim of abuse or neg-
lect, the Department may disclose information, as required by law, to a gov-
ernment authority or regulatory agency authorized by law to receive reports
of abuse or neglect including but not limited to a social service or protec-
tive services agency (which may include the Department) authorized by law
to receive such reports. Vulnerable adults are adults age 65 or older and per-
sons with disabilities. If the Department receives information as the social
services or protective services agency, the Department may use and disclose
the information.

(h) Health oversight activities. The Department may disclose infor-
mation without authorization for health oversight activities, including
audits; civil, criminal, or administrative investigations, prosecutions, licens-
ing or disciplinary actions; Medicaid fraud; or other necessary oversight
activities.

(i) Administrative and court hearings, grievances, investigations, and
appeals.

(A) The Department may use or disclose information for an investi-
gation, administrative or court hearing, grievance, or appeal about an indi-
vidual’s eligibility or right to receive Department benefits or services.

(B) If the Department has obtained information in performing its
duties as a health oversight agency, protective service entity, or public ben-
efit program, the Department may use or disclose that information in an
administrative or court hearing consistent with the other privacy require-
ments applicable to that program, service, or activity.

(j) Court orders. The Department may disclose information for judi-
cial or administrative proceedings in response to a court order, subpoena,
discovery request, or other legal process. If a court orders the Department
to conduct a mental examination pursuant to ORS 161.315, 161.365,
161.370, or 419B.352, or orders the Department to provide any other report
or evaluation to the court, the examination, report, or evaluation shall be
deemed to be required by law for purposes of HIPAA.

(k) Law enforcement purposes. For limited law enforcement purpos-
es, the Department may report certain injuries or wounds; provide informa-
tion to identify or locate a suspect, victim, or witness; alert law enforcement
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of a death as a result of criminal conduct; and provide information which
constitutes evidence of criminal conduct on Department premises.

(A) The Department may provide client information to a law enforce-
ment officer in any of the following situations:

(i) The law enforcement officer is involved in carrying out any inves-
tigation, criminal, or civil proceedings connected with administering the
program from which the information is sought;

(ii) A Department employee may disclose information from personal
knowledge that does not come from the client’s interaction with the
Department;

(iii) The disclosure is authorized by statute or administrative rule;

(iv) The information informs law enforcement of a death as a result of
criminal conduct;

(v) The information constitutes evidence of criminal conduct on
Department premises; or

(vi) The disclosure is necessary to protect the client or others, and the
client poses a threat to his or her safety or to the safety of others.

(B) Except as provided in section (2)(k)(C) of this rule, the
Department may give a client’s current address, Social Security number,
and photo to a law enforcement officer if the law enforcement officer makes
the request in the course of official duty, supplies the client’s name, and
states that the client:

(i) Is a fugitive felon or is violating parole, probation, or post-prison
supervision;

(ii) For all public assistance programs, has information that is neces-
sary for the officer to conduct official duties, and the location or apprehen-
sion of the client is within the officer’s official duties; or

(iii) For clients only in the SNAP program, has information that is
necessary to conduct an official investigation of a fugitive felon or person
violating parole, probation, or post-prison supervision.

(C) If domestic violence has been identified in the household, the
Department may not release information about a victim of domestic vio-
lence unless a member of the household is either wanted as a fugitive felon
or is violating parole, probation, or post-prison supervision.

(D) For purposes of this subsection, a fugitive felon is a person flee-
ing to avoid prosecution or custody for a crime, or an attempt to commit a
crime, that would be classified as a felony.

(E) For purposes of this section, a law enforcement officer is an
employee of the Oregon State Police, a county sheriff’s department, or a
municipal police department, whose official duties include arrest authority.

(1) Use and disclosure of information about deceased individuals.

(A) The Department may disclose individual information to a coroner
or medical examiner for the purpose of identifying a deceased individual,
determining cause of death, or other duties authorized by law.

(B) The Department may disclose individual information to funeral
directors as needed to carry out their duties regarding the decedent. The
Department may also disclose individual information prior to, and in antic-
ipation of, the death.

(m) Organ or tissue donation. The Department may disclose individ-
ual information to organ procurement organizations or other entities
engaged in procuring, banking, or transplanting cadaver organs, eyes, or tis-
sue for the purpose of facilitating transplantation.

(n) Research. The Department may disclose individual information
without authorization for research purposes, as specified in OAR 407-014-
0060.

(o) Threat to health or safety. To avert a serious threat to health or
safety the Department may disclose individual information if:

(A) The Department believes in good faith that the information is nec-
essary to prevent or lessen a serious and imminent threat to the health or
safety of a person or the public; and

(B) The report is to a person or persons reasonably able to prevent or
lessen the threat, including the target of the threat.

(p) National security and intelligence. The Department may disclose
information to authorized federal officials for lawful intelligence, counter-
intelligence, and other national security activities.

(q) Correctional institutions and law enforcement custody situations.
The Department may disclose information to a correctional institution or a
law enforcement official having lawful custody of an inmate or other per-
son, for the limited purpose of providing health care or ensuring the health
or safety of the person or other inmates.

(r) Emergency treatment. In case of an emergency, the Department
may disclose individual information to the extent needed to provide emer-
gency treatment.
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(s) Government entities providing public benefits. The Department
may disclose eligibility and other information to governmental entities
administering a government program providing public benefits.

(3) Authorization not required if opportunity to object given. The
Department may use and disclose an individual’s information without
authorization if the Department informs the individual in advance and gives
the individual an opportunity to either agree or refuse or restrict the use and
disclosure.

(a) These disclosures are limited to disclosure of information to a
family member, other relative, close personal friend of the individual, or
any other person named by the individual, subject to the following limita-
tions:

(A) The Department may disclose only the protected information that
directly relates to the person’s involvement with the individual’s care or
payment for care.

(B) The Department may use and disclose protected information for
notifying, identifying, or locating a family member, personal representa-
tive, or other person responsible for care of the individual, regarding the
individual’s location, general condition, or death. For individuals who had
resided at one time at the state training center, OAR 411-320-0090(6)
addresses family reconnection.

(C) If the individual is present for, or available prior to, a use and dis-
closure, the Department may disclose the protected information if the
Department:

(i) Obtains the individual’s agreement;

(ii) Provides the individual an opportunity to object to the disclosure,
and the individual does not object; or

(iii) Reasonably infers from the circumstances that the individual does
not object to the disclosure.

(D) If the individual is not present, or the opportunity to object to the
use and disclosure cannot practicably be provided due to the individual’s
incapacity or an emergency situation, the Department may disclose the
information if, using professional judgment, the Department determines
that the use and disclosure is in the individual’s best interests.

(b) Exception. For individuals referred to or receiving substance
abuse treatment, mental health, or vocational rehabilitation services, the
Department shall not use or disclose information without written authori-
zation, unless disclosure is otherwise permitted under 42 CFR part 2, 38
CFR 361.38, or ORS 179.505.

(c) Personal representative. The Department must treat a personal rep-
resentative as the individual for purposes of these rules, except that:

(A) A personal representative must be authorized under state law to
act on behalf of the individual with respect to use and disclosure of infor-
mation. The Department may require a personal representative to provide a
copy of the documentation authorizing the person to act on behalf of the
individual.

(B) The Department may elect not to treat a person as a personal rep-
resentative of an individual if:

(i) The Department has a reasonable belief that the individual has
been or may be subjected to domestic violence, abuse, or neglect by the per-
son;

(ii) The Department, in the exercise of professional judgment, decides
that it is not in the best interest of the individual to treat the person as the
individual’s personal representative.

(4) Redisclosure. The Department must inform the individual that
information held by the Department and authorized by the individual for
disclosure may be subject to redisclosure and no longer protected by these
rules.

(5) Specific written authorization. If the use or disclosure of informa-
tion requires an authorization, the authorization must specify that the
Department may use or disclose vocational rehabilitation records, alcohol
and drug records, HIV/AIDS records, genetics information, and mental
health or developmental disability records held by publicly funded
providers.

(a) Pursuant to federal regulations at 42 CFR part 2 and 34 CFR
361.38, the Department may not make further disclosure of vocational
rehabilitation and alcohol and drug rehabilitation information without the
specific written authorization of the individual to whom it pertains.

(b) Pursuant to ORS 433.045 and OAR 333-012-0270, the
Department may not make further disclosure of individual information per-
taining to HIV/AIDS.

(c) Pursuant to ORS 192.531 to 192.549, the Department may not
make further disclosure pertaining to genetic information.

(6) Verification of person or entity requesting information. The
Department may not disclose information about an individual without first
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verifying the identity of the person or entity requesting the information,
unless the Department workforce member fulfilling the request already
knows the person or has already verified identity.

(7) Whistleblowers. The Department may disclose an individual’s
protected health information under the HIPAA privacy rules under the fol-
lowing circumstances:

(a) The Department workforce member believes in good faith that the
Department has engaged in conduct that is unlawful or that otherwise vio-
lates professional standards or Department policy, or that the care, servic-
es, or conditions provided by the Department could endanger Department
staff, individuals in Department care, or the public; and

(b) The disclosure is to a government oversight agency or public
health authority, or an attorney of a Department workforce member retained
for the purpose of determining the legal options of the workforce member
with regard to the conduct alleged under section (7)(a) above; and

(c) Nothing in this rule is intended to interfere with ORS 659A.200 to
659A.224 describing the circumstances applicable to disclosures by the

Department’s workforce.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010, 433.045
Hist.: OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0020 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0030
Client Privacy Rights

(1) Rights of clients to access their information. Clients may access,
inspect, and obtain a copy of information on their own cases in Department
files or records, consistent with federal and state law.

(a) A client may request access by completing the Access to Records
Request form, or by providing sufficient information to accomplish this
request.

(b) Clients may request access to their own information that is kept by
the Department by using a personal identifier such as the client’s name or
Department case number.

(c) If the Department maintains information in a record that includes
information about other people, the client may see information only about
himself or herself.

(d) If a person identified in the file is a minor child of the client, and
the client is authorized under Oregon law to have access to the minor’s
information or to act on behalf of the minor for making decisions about the
minor’s care, the client may obtain information about the minor.

(e) If the requestor of information is recognized under Oregon law as
a the client’s guardian or custodian and is authorized under Oregon law to
have access to the client’s information or to act on behalf of the client for
making decisions about the client’s services or care, the Department shall
release information to the requestor.

(f) For individuals with disabilities or mental illnesses, the named sys-
tem in ORS 192.517, to protect and advocate the rights of individuals with
developmental disabilities under Part C of the Developmental Disabilities
Assistance and Bill of Rights Act (42 U.S.C. 6041 et seq.) and the rights of
individuals with mental illness under the Protection and Advocacy for
Individuals with Mental Illness Act (42 U.S.C. 10801 et seq.), shall have
access to all records defined in ORS 192.515.

(g) The Department may deny a client’s access to their own PHI if
federal law prohibits the disclosure. Clients may access, inspect, and obtain
a copy of health information on their own case in Department files or
records except for the following:

(A) Psychotherapy notes;

(B) Information compiled in reasonable anticipation of, or for use in
civil, criminal, or administrative proceedings;

(C) Information that is subject to the federal Clinical Labs
Improvement Amendments of 1988, or exempt pursuant to 42 CFR
493.3(a)(2);

(D) Information that the Department believes, in good faith, can cause
harm to the client, participant, or to any other person; and

(E) Documents protected by attorney work-product privilege.

(h) The Department may deny a client access to information that was
obtained under a promise of confidentiality from a person other than a
health care provider to the extent that access would reveal the source of the
information.

(i) The Department may deny a client access to information, if the
Department gives the client a right to have the denial reviewed when:

(A) A licensed health care professional (for health information) or
other designated staff (for other information) has determined, in the exer-
cise of professional judgment, that the information requested may endanger
the life or physical safety of the client or another person;

Oregon Bulletin

131

(B) The information makes reference to another person, and a
licensed health care professional (for health information) or other designat-
ed staff (for other information) has determined, in the exercise of profes-
sional judgment, that the information requested may cause substantial harm
to the client or to another person; or

(C) The request for access is made by the client’s personal represen-
tative, and a licensed health care professional (for health information) or
other designated staff (for other information) has determined, in the exer-
cise of professional judgment, that allowing the personal representative
access to the information may cause substantial harm to the client or to
another person.

(j) If the Department denies access under section (1)(i) of this rule, the
client may have the decision reviewed by a licensed health care profession-
al (for health information) or other designated staff (for other information)
not directly involved in making the original denial decision.

(A) The Department must promptly refer a client’s request for review
to the designated reviewer.

(B) The reviewer must determine, within the 30 or 60-day time limits
stated in section (1)(k)(A) and (B) of this rule, whether to approve or deny
the client’s request for access.

(C) Based on the reviewer’s decision, the Department shall:

(i) Promptly notify the client in writing of the reviewer’s determina-
tion; and

(ii) If approved, take action to carry out the reviewer’s determination.

(k) The Department must act on a client’s request for access no later
than 30 days after receiving the request, except as provided in this section
and in the case of written accounts under ORS 179.505, which must be dis-
closed within five days.

(A) In cases where the information is not maintained or accessible to
the Department on-site, and does not fall under ORS 179.505, the
Department must act on the client’s request no later than 60 days after
receiving the request.

(B) If the Department is unable to act within the 30 or 60-day limits,
the Department may extend this time period a maximum of 30 additional
days, subject to the following:

(i) The Department must notify the client in writing of the reasons for
the delay and the date by which the Department shall act on the request.

(ii) The Department shall use only one 30-day extension.

(1) If the Department grants the client’s request, in whole or in part,
the Department must inform the client of the access decision and provide
the requested access.

(A) If the Department maintains the same information in more than
one format or at more than one location, the Department may provide the
requested information once.

(B) The Department must provide the requested information in a form
or format requested by the client, if readily producible in that form or for-
mat. If not readily producible, the Department shall provide the information
in a readable hard-copy format or other format as agreed to by the
Department and the client.

(C) The Department may provide the client with a summary of the
requested information, in lieu of providing access, or may provide an expla-
nation of the information if access has been provided, if:

(i) The client agrees in advance; and

(ii) The client agrees in advance to pay any fees the Department may
impose, under section (1)(L)(E) of this rule.

(D) The Department shall arrange with the client for providing the
requested access in a time, place, and manner convenient for the client and
the Department.

(E) If a client, or legal guardian or custodian, requests a copy, written
summary, or explanation of the requested information, the Department may
impose a reasonable cost-based fee, limited to the following:

(i) Copying the requested information, including the costs of supplies
and the labor of copying;

(ii) Postage; and

(iii) Staff time for preparing an explanation or summary of the
requested information.

(m) If the Department denies access, in whole or in part, to the
requested information, the Department must:

(A) Give the client access to any other requested client information,
after excluding the information to which access is denied; and

(B) Provide the client with a timely written denial. The denial must:

(i) Be provided within the time limits specified in section (1)(k)(A)
and (B) of this rule;

(ii) State the basis of the denial in plain language;
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(iii) If the Department denies access under section (1)(i) of this rule,
explain the client’s review rights as specified in section (1)(j) of this rule,
including an explanation of how the client may exercise these rights; and

(iv) Provide a description of how the client may file a complaint with
the Department, and if the information is PHI, with the United States
Department of Health and Human Services (DHHS), Office for Civil
Rights, pursuant to section (7) of this rule.

(n) If the Department does not maintain the requested information, in
whole or in part, and knows where the information is maintained (such as
by a medical provider, insurer, other public agency, private business, or
other non-Department entity), the Department must inform the client where
to direct the request for access.

(2) Department Notice of Privacy Practices. The Department shall
send clients notice about the Department’s privacy practices as follows:

(a) The Department shall make available to each client a notice of
Department privacy practices that describes the duty of the Department to
maintain the privacy of PHI and include a description that clearly informs
the client of the types of uses and disclosures the Department is permitted
or required to make;

(b) The Department shall provide all clients in direct care settings a
notice of Department privacy practices and shall request the client’s signa-
ture on an acknowledgement of receipt form;

(c) If the Department revises its privacy practices, the Department
shall make the revised notice available to all clients;

(d) The Department shall post a copy of the Department’s Notice of
Privacy Practices for public viewing at each Department worksite and on
the Department website; and

(e) The Department shall give a paper copy of the Department’s
Notice of Privacy Practices to any individual upon request.

(3) Right to request restrictions on uses or disclosures. Clients may
request restrictions on the use or disclosure of their information.

(a) The Department may deny the client’s request or limit its agree-
ment to a request.

(A) The Department may not agree to restrict uses or disclosures of
information if the restriction would adversely affect the quality of the
client’s care or services.

(B) The Department shall not agree to restrict uses or disclosures of
information that would limit or prevent the Department from making or
obtaining payment for services.

(b) The Department may not deny a client’s request to restrict the
sharing of records of alcohol and drug treatment or records relating to voca-
tional rehabilitation services with another Department program.

(c) The Department shall document the client’s request, and the rea-
sons for granting or denying the request, in the client’s Department case
file.

(d) If the client needs emergency treatment and the restricted protect-
ed information is needed to provide the treatment, the Department may use
or disclose the restricted protected information to a provider, for the limit-
ed purpose of providing treatment. However, once the emergency situation
subsides the Department shall ask the provider not to redisclose the infor-
mation.

(e) The Department may terminate its agreement to a restriction if:

(A) The client agrees to or requests the termination in writing;

(B) The client orally requests or agrees to the termination, and the
Department documents the oral request or agreement in the client’s
Department case file; or

(C) With or without the client’s agreement, the Department informs
the client that the Department is terminating its agreement to the restriction.
Information created or received while the restriction was in place shall
remain subject to the restriction.

(4) Rights of clients to request to receive information from the
Department by alternative means or at alternative locations. The
Department must accommodate reasonable requests by clients to receive
communications from the Department by alternative means, such as by
mail, e-mail, fax, or telephone, and at an alternative location.

(a) The client must specify the preferred alternative means or location.

(b) The client may submit the request for alternative means or loca-
tions either orally or in writing.

(A) If the client makes a request in-person, the Department shall doc-
ument the request and ask for the client’s signature.

(B) If the client makes a request by telephone or electronically, the
Department shall document the request and verify the identity of the client.

(c) The Department may terminate its agreement to an alternative
location or method of communication if:
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(A) The client agrees to or requests termination of the alternative loca-
tion or method of communication in writing or orally. The Department shall
document the oral agreement or request in the client’s Department case file;
or

(B) The Department informs the client that the Department is termi-
nating its agreement to the alternative location or method of communica-
tion because the alternative location or method of communication is not
effective. The Department may terminate its agreement to communicate at
the alternative location or by the alternate method if:

(i) The Department is unable to contact the client at the location or by
the method requested; or

(ii) The client fails to respond to payment requests, if applicable.

(5) Right of clients to request amendment of their information. Clients
may request that the Department amend information about themselves in
Department files.

(a) For all amendment requests, the Department shall have the client
complete the approved Department form.

(b) The Department may deny the request or limit its agreement to
amend.

(c) The Department must act on the client’s request no later than 60
days after receiving the request. If the Department is unable to act within
60 days, the Department may extend this time limit by a maximum of 30
additional days, subject to the following:

(A) The Department must notify the client in writing, within 60 days
of receiving the request, of the reasons for the delay and the date by which
the Department shall act on the request; and

(B) The Department shall use only one 30-day extension.

(d) The program’s medical director, a licensed health care profession-
al designated by the program administrator, or a Department staff person
involved in the client’s case must review the request and any related docu-
mentation prior to making a decision to amend a health or medical record.

(e) A staff person designated by the Department shall review the
request and any related documentation prior to making a decision to amend
any information that is not a health or medical record.

(f) If the Department grants the request, in whole or in part, the
Department shall:

(A) Make the appropriate amendment to the information or records,
and document the amendment in the client’s Department file or record;

(B) Provide notice to the client that the amendment has been granted,
pursuant to the time limits under section (5)(c) of this rule;

(C) Obtain the client’s agreement to notify other relevant persons or
entities with whom the Department has shared or needs to share the amend-
ed information; and

(D) Inform and provide the amendment within a reasonable time to:

(i) Persons named by the client who have received the information
and who need the amendment; and

(ii) Persons, that the Department knows have the information that is
the subject of the amendment and who may have relied, or could foresee-
ably rely, on the information to the client’s detriment.

(g) The Department may deny the client’s request for amendment if:

(A) The Department finds the information to be accurate and com-
plete;

(B) The information was not created by the Department;

(C) The information is not part of Department records; or

(D) The information would not be available for inspection or access
by the client, pursuant to section (1)(g) and (h) of this rule.

(h) If the Department denies the amendment request, in whole or in
part, the Department must provide the client with a written denial. The
denial must:

(A) Be sent within the time limits specified in section (5)(c) of this
rule;

(B) State the basis for the denial, in plain language; and

(C) Explain the client’s right to submit a written statement disagree-
ing with the denial and how to file the statement. If the client files a state-
ment:

(i) The Department shall enter the written statement into the client’s
Department case file;

(ii) The Department may also enter a Department written rebuttal of
the client’s written statement into the client’s Department case file. The
Department shall send a copy of any written rebuttal to the client;

(iii) The Department shall include a copy of the statement and any
Department written rebuttal with any future disclosures of the relevant
information;

(iv) If a client does not submit a written statement of disagreement,
the client may ask that if the Department makes any further disclosures of
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the relevant information that the Department shall also include a copy of the
client’s original request for amendment and a copy of the Department writ-
ten denial; and

(v) The Department shall provide information on how the client may
file a complaint with the Department and, if the information is PHI, with
DHHS, Office for Civil Rights.

(6) Rights of clients to request an accounting of disclosures of PHI.
Clients may receive an accounting of disclosures of PHI that the
Department has made for any period of time, not to exceed six years, pre-
ceding the request date for the accounting.

(a) For all requests for an accounting of disclosures, the client may
complete the authorized Department form “Request for Accounting of
Disclosures of Health Records”, or provide sufficient information to
accomplish this request.

(b) The right to an accounting of disclosures does not apply when the
request is:

(A) Authorized by the client;

(B) Made prior to April 14, 2003;

(C) Made to carry out treatment, payment, or health care operations,
unless these disclosures are made from an electronic health record;

(D) Made to the client;

(E) Made to persons involved in the client’s care;

(F) Made as part of a limited data set in accordance with OAR 407-
014-0070;

(G) Made for national security or intelligence purposes; or

(H) Made to correctional institutions or law enforcement officials
having lawful custody of an inmate.

(c) For each disclosure, the accounting must include:

(A) The date of the disclosure;

(B) The name and address, if known, of the person or entity who
received the disclosed information;

(C) A brief description of the information disclosed; and

(D) A brief statement of the purpose of the disclosure that reasonably
informs the client of the basis for the disclosure, or, in lieu of a statement,
a copy of the client’s written request for a disclosure, if any.

(d) If, during the time period covered by the accounting, the
Department has made multiple disclosures to the same person or entity for
the same purpose, the Department may provide the required information for
only the first disclosure. The Department need not list the same identical
information for each subsequent disclosure to the same person or entity if
the Department adds the following information:

(A) The frequency or number of disclosures made to the same person
or entity; and

(B) The date of the most recent disclosure during the time period for
which the accounting is requested.

(e) The Department must act on the client’s request for an accounting
no later than 60 days after receiving the request. If the Department is unable
to act within 60 days, the Department may extend this time limit by a max-
imum of 30 additional days, subject to the following:

(A) The Department must notify the client in writing, within 60 days
of receiving the request, of the reasons for the delay and the date by which
the Department shall act on the request; and

(B) The Department shall use only one 30-day extension.

(f) The Department shall provide the first requested accounting in any
12-month period without charge. The Department may charge the client a
reasonable cost-based fee for each additional accounting requested by the
client within the 12-month period following the first request, if the
Department:

(A) Informs the client of the fee before proceeding with any addi-
tional request; and

(B) Allows the client an opportunity to withdraw or modify the
request in order to avoid or reduce the fee.

(g) The Department shall document the information required to be
included in an accounting of disclosures, as specified in section (6)(c) of
this rule, and retain a copy of the written accounting provided to the client.

(h) The Department shall temporarily suspend a client’s right to
receive an accounting of disclosures that the Department has made to a
health oversight agency or to a law enforcement official, for a length of time
specified by the agency or official, if the agency or official provides a writ-
ten or oral statement to the Department that the accounting would be rea-
sonably likely to impede their activities. If the agency or official makes an
oral request, the Department shall:

(A) Document the oral request, including the identity of the agency or
official making the request.
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(B) Temporarily suspend the client’s request to an accounting of dis-
closures; and

(C) Limit the temporary suspension to no longer than 30 days from
the date of the oral request, unless the agency or official submits a written
request specifying a longer time period.

(7) Filing a complaint. Clients may file a complaint with the
Department or, if the information is PHI, with DHHS, Office for Civil
Rights.

(a) Upon request, the Department shall give clients the name and
address of the specific person or office of where to submit complaints to
DHHS.

(b) The Department may not intimidate, threaten, coerce, discriminate
against, or take any other form of retaliatory action against any individual
filing a complaint or inquiring about how to file a complaint.

(c) The Department may not require clients to waive their rights to file
a complaint as a condition of providing treatment, payment, enrollment in
a health plan, or eligibility for benefits.

(d) The Department shall designate staff to review and determine
action on complaints filed with the Department.

(e) The Department shall document, in the client’s Department case
file all complaints, the findings from reviewing each complaint, and the
Department’s actions resulting from the complaint. For each complaint the
documentation shall include a description of corrective action that the
Department has taken, if any are necessary, or why corrective action is not

needed.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010
Hist.: OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0030 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0040
Minimum Necessary Standards

(1) The Department shall limit the use and disclosure of protected
information to that which is reasonably necessary to accomplish the intend-
ed purpose of the use or disclosure which is referred to in these rules as the
minimum necessary standard.

(2) This minimum necessary standard is not intended to impede
essential Department activities.

(3) The minimum necessary standard applies:

(a) When using protected information within the Department;

(b) When disclosing protected information to a third party in response
to a request; or

(c) When requesting protected information from another covered enti-
ty.

(4) The minimum necessary standard does not apply to:

(a) Disclosures to or requests by a health care provider for treatment;

(b) Disclosures made to the individual, including disclosures made in
response to a request for access or an accounting;

(c¢) Disclosures made with a valid authorization;

(d) Disclosures made to DHHS for the purposes of compliance and
enforcement of federal regulations under 45 CFR part 160 and required for
compliance with 45 CFR part 164.; or

(e) Uses and disclosures required by law;

(5) When requesting protected information about an individual from
another entity, the Department shall limit requests to those that are reason-
ably necessary to accomplish the purposes for which the request is made.
The Department shall not request a person’s entire medical record unless
the Department can specifically justify the need for the entire medical

record.
Stat. Auth.: ORS 409.050
Stats. Implemented: 409.010
Hist.: OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0040 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0050
Business Associate

(1) The Department is a business associate of the Authority. The
Authority is the single State Medicaid agency but the Department performs
or assists in the performance of key components of the medical assistance
program under the supervision of the Authority including but not limited to
eligibility determinations for the medical assistance program and supervis-
ing the long-term and community-based services for seniors and people
with disabilities. The Department also provides certain health care opera-
tions services for the Authority. In doing so, the Department is a business
associate of the Authority. As a business associate of the Authority, the
Department is authorized to use and disclose protected health information
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to perform or assist the Authority in the performance of its covered func-
tions. However, as a business associate, the Department is subject to the pri-
vacy requirements described in these rules.

(2) As a business associate of the Authority implementing the require-
ments of the medical assistance program, the Department may disclose an
individual’s PHI to its contractors or providers, and may allow its contrac-
tors or providers to create or receive an individual’s PHI on behalf of the
Department if the contract or agreement that complies with applicable fed-
eral and state law. In some limited circumstances, the Department may
determine that the Department is a business associate of a covered entity. A
business associate relationship with the Department requires additional
contractual disclosure and privacy provisions that must be incorporated into
the contract pursuant to 45 CFR part 164-504 (e)(1)

(3) A contract with a business associate must comply with OAR 125-
055-0100 to 125-055-0130 and the qualified service organization require-

ments in 42 CFR part 2.11.
Stat. Auth.: ORS 409.050
Stats. Implemented: 409.010
Hist.. OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0050 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0060
Uses and Disclosures of Protected Information for Research Purposes

The Department may use and disclose an individual’s information for
research purposes as specified in this rule.

(1) All research disclosures are subject to applicable requirements of
federal and state laws and rules including but not limited to 45 CFR part 46
and 21 CFR part 50.0 to 50.56, relating to the protection of human research
subjects.

(2) The Department may use and disclose de-identified information or
a limited data set for research purposes, pursuant to OAR 407-014-0070.

(3) The Department may use and disclose information regarding an
individual for research purposes with the specific written authorization of
the individual. The authorization must meet all requirements in OAR 407-
014-0030, and may indicate an expiration date with terms such as “end of
research study” or similar language. An authorization for use and disclosure
for a research study may be combined with other types of written authori-
zation for the same research study. If research includes treatment, the
researcher may require an authorization for use and disclosure for the
research as a provision of providing research related treatment.

(4) Notwithstanding section (3) of this rule, the Department may use
and disclose an individual’s information for research purposes without the
individual’s written authorization, regardless of the source of funding for
the research, provided that:

(a) The Department obtains documentation that a waiver of an indi-
vidual’s authorization for release of information requirements has been
approved by an IRB registered with the Office for Human Research
Protection. Documentation required of an IRB when granting approval of a
waiver of an individual’s authorization for release of information must
include all criteria specified in 45 CFR part 164.512(i)(2).

(b) A researcher may request access to individual information main-
tained by the Department in preparation for research or to facilitate the
development of a research protocol in anticipation of research. The
Department may determine whether to permit such use or disclosure, with-
out individual authorization or use of an IRB, pursuant to 45 CFR part
164.512(i)(1)(ii).

(c) A researcher may request access to individual information main-
tained by the Department about deceased individuals. The Department may
determine whether to permit such use or disclosure of information about
decedents, without individual authorization or use of an IRB, pursuant to 45
CFR part 164.512(i)(1)(iii).

(5) The Department may collect, use, or disclose information, without
individual authorization, to the extent that the collection, use, or disclosure
is required by law. When the Department uses information to conduct stud-
ies as required by law, no additional individual authorization is required nor
does this rule require an IRB or privacy board waiver of authorization based
on the HIPAA privacy rules.

(6) The Department may use and disclose information without indi-
vidual authorization for studies and data analysis conducted for the
Department’s own quality assurance purposes or to comply with reporting
requirements applicable to federal or state funding requirements in accor-
dance with the definition of “Health Care Operations” in 45 CFR part

164.501.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010
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Hist.. OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0060 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-014-0070
De-identification of Client Information and Use of Limited Data Sets
under Data Use Agreements

(1) The Department may use and disclose information as appropriate
for the work of the Department, without further restriction, if the
Department or another entity has taken steps to de-identify the information
pursuant to 45 CFR part 164.514(a) and (b).

(2) The Department may assign a code or other means of record iden-
tification to allow the Department to re-identify the de-identified informa-
tion provided that:

(a) The code or other means of record identification is not derived
from or related to information about the individual and cannot otherwise be
translated to identify the individual; and,

(b) The Department does not use or disclose the code or other means
of record identification for any other purpose, and does not disclose the
mechanism for re-identification.

(3) The Department may use and disclose a limited data set if the
Department enters into a data use agreement with an entity requesting or
providing the Department with a limited data set subject to the require-
ments of 45 CFR part 164.514(e).

(a) The Department may use and disclose a limited data set for the
purposes of research. The Department may use limited data set for its own
activities or operations if the Department has obtained a limited data set that
is subject to a data use agreement.

(b) If the Department knows of a pattern of activity or practice of a
limited data set recipient that constitutes a material breach or violation of a
data use agreement, the Department shall take reasonable steps to cure the
breach or end the violation. If such steps are unsuccessful, the Department
shall discontinue disclosure of information to the recipient and report the

problem to the appropriate authority.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.010
Hist.: OMAP 26-2003, f. 3-31-03 cert. ef. 4-1-03; Renumbered from 410-014-0070 by
DHSD 5-2009, f. & cert. ef. 7-1-09; DHSD 2-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

Rule Caption: Department of Human Services’ Cooperative
Relationship with the Oregon Health Authority.

Adm. Order No.: DHSD 3-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-27-11

Notice Publication Date:

Rules Adopted: 407-043-0020

Subject: HB 2009 (2009) created the Oregon Health Authority and
transferred to the Authority the Department of Human Services’
(Department) divisions with respect to health and health care. Effec-
tive July 1, 2011 the Department adopts these operational and pro-
grammatic rules to assure continuity as a part of the operational trans-
fer from functions previously performed by the Department as a
result of HB 2009 (2009).

Among the functions transferred to the Authority is the medical
assistance program. This rule provides for continuity in the rela-
tionship between the Department and the Authority when working
together in the administration of the medical assistance program and
that the Department and the Authority shall work cooperatively in the
administration of the medical assistance program, including making
determinations of eligibility and service need for medical assistance.
This rule also explains that the Authority designated the Department
as the operating agency for home and community-based waiver serv-
ices and as an Organized Health Care Delivery System.

This temporary rule is available on the DHS Website:
http://www.oregon.gov/DHS/admin/dwssrules/index.shtml. For
hardcopy requests, call: (503) 947-5250.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-043-0020
Cooperative Relationship with Oregon Health Authority

(1) The Department of Human Services (Department) will cooperate
and collaborate with Oregon Health Authority (Authority) in order to effec-
tively coordinate services to individuals, families and communities and
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realize operational efficiencies in the administration of services that can be
shared between them (“shared services”).

(2) In any Department rules, policies, or procedures that refer to the
programs, functions, and duties that were formerly part of the Department
that were transferred to the Authority, such reference shall be considered a
reference to the Authority.

(3) The Department acknowledges that the Authority is the state
Medicaid agency and the state Children’s Health Insurance Program
agency, authorized by state statute to administer the medical assistance pro-
gram. The Authority is also responsible for facilitating outreach and enroll-
ment efforts to connect eligible individuals with all available publicly fund-
ed health programs.

(a) The Department and the Authority recognize that there are many
points of interconnection between their programs and the individuals who
receive services through these programs. In addition, there are areas of nat-
ural connection between the Department and the Authority based upon the
former structure of the Department.

(b) The Department shall continue to work cooperatively with the
Authority in the administration of the medical assistance program, includ-
ing determinations of eligibility and service need for medical assistance.
The Authority has designated the Department as the operating agency for
the home and community-based waivers and as an Organized Health Care
Delivery System.

(c) The Department and the Authority are authorized by state law to
delegate to each other any duties, functions, and powers that they deem nec-
essary for the efficient and effective operation of their respective functions.
The Department and the Authority will work together to adopt rules to
assure that medical assistance eligibility requirements, procedures, and
determinations are consistent across both agencies. The Authority has
authorized the Department to determine medical eligibility for medical
assistance. program. Where that responsibility is given to the Department
under ORS Chapter 411, the Department has delegated to the Authority the
duties, functions and powers to make medical eligibility determinations in
accordance with OAR 410-120-0006.

(d) Where statute establishes duties and functions of the Department
or the Authority in relation to medical assistance as a public assistance pro-
gram, the Department and the Authority will cooperate in the effective
administration of the program.

Stat. Auth.: ORS 409.050 & 2009 OL Ch. 595 sec. 19-25 (HB 2009)

Stats. Implemented: ORS 413.032
Hist.: DHSD 3-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

Rule Caption: Amendment and Suspension of Abuse of
Individuals in State Hospitals and Residential Training Centers
Rules.

Adm. Order No.: DHSD 4-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-27-11

Notice Publication Date:

Rules Amended: 407-045-0400

Rules Suspended: 407-045-0410, 407-045-0420, 407-045-0430,
407-045-0440, 407-045-0450, 407-045-0460, 407-045-0470, 407-
045-0480, 407-045-0490, 407-045-0500, 407-045-0510, 407-045-
0520

Subject: HB 2009 (2009) created the Oregon Health Authority
(Authority) and transferred to the Authority the Department of
Human Services’ (Department) divisions with respect to health and
health care. Effective July 1,2011, these rules (OAR 407-045-0400
to 407-045-0520) are being moved to the Authority’s rule chapter,
OAR 943-045-0400 to 943-0400, as part of the operational transfer
from functions previously performed by the Department as a result
of HB 2009 (2009). With the creation of this new agency, the admin-
istration of state hospitals has moved to the Authority. These rules
are needed to reflect the separation of the Department and the
Authority.

These rules are available on the DHS Website: http://www.oregon.
gov/DHS/admin/dwssrules/index.shtml. For hardcopy requests,
call: (503) 947-5250.

Rules Coordinator: Jennifer Bittel —(503) 947-5250
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407-045-0400
Purpose

These rules (OAR 407-045-0400 to 407-045-0520), which establish a
policy prohibiting abuse and define procedures for reporting, investigating,
and resolving alleged incidents of abuse of individuals in state hospitals and
residential training centers, have been moved to the Oregon Health

Authority rule chapter (OAR 943-045-0400 to 943-0520).
Stat. Auth.: ORS 179.040 & 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735 - 430.765
Hist.: MHD 23, f. 8-5-74, ef. 8-25-74; MHD 19-1982(Temp), f. & ef. 9-10-82; MHD 4-1983,
f. & ef. 3-4-83, Renumbered from 309-021-0010(1) and (2); MHD 3-1991, f. 6-21-91, cert.
ef. 8-15-91; MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0000,
OMAP 60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0000, DHSD 4-
2007, f. 6-29-07, cert. ef. 7-1-07; DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-045-0410
Definitions

(1) “Abuse” means any act or absence of action by a staff or visitor
inconsistent with prescribed treatment and care, that violates the well-being
or dignity of the individual.

(2) “Administrator” means the Assistant Department of Human
Services Director for Seniors and People with Disabilities and the Office of
Mental Health and Addiction Services or their designee.

(3) “Department” means Seniors & People with Disabilities or Office
of Mental Health & Addiction Services, organizational units within the
Department of Human Services.

(4) “Derogatory” means an expression of a low opinion or a dis-
paraging remark.

(5) “Disrespectful” means lacking regard or concern; or to treat as
unworthy or lacking value as a human being.

(6) “Employee” means an individual employed by the state and sub-
ject to rules for employee conduct.

(7) “Inconclusive” means the available evidence does not support a
final decision that there was reasonable cause to believe that abuse occurred
or did not occur.

(8) “Individual” means a person who is receiving services in a resi-
dential training center for people with developmental disabilities or at a
state hospital for people with mental illness.

(9) “Not Substantiated” means the evidence does not support a con-
clusion that there is reasonable cause to believe that abuse occurred.

(10) “Office of Investigations and Training (OIT)”means the
Department of Human Services office responsible for the investigation of
allegations of abuse made at state hospitals and residential training centers.

(11) “Staff” means employees, contractors and their employees, and
volunteers.

(12) “Substantiated” means the evidence supports a conclusion that
there is reasonable cause to believe that abuse occurred.

(13) “Superintendent” refers to the chief executive officer of a state
hospital or residential training center who serves as the designee of the
Administrator to receive allegations of abuse concerning individuals and his
or her designee.

(14) “Visitor” means all others persons not included as staff who visit

the facility for business purposes or to visit individuals or staff.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
MHD 4-1983, f. & ef. 3-4-83, Renumbered from 309-021-0010(3); MHD 18-1985, f. & ef.
12-5-85; MHD 3-1987, f. & ef. 4-9-87; MHD 3-1991, f. 6-21-91, cert. ef. 8-15-91; MHD 7-
1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0010, OMAP 60-2005, f. 11-
22-05, cert. ef. 1-1-06; Renumbered from 410-011-0010, DHSD 4-2007, f. 6-29-07, cert. ef.
7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-045-0420
General Policy

(1) The Department believes every individual is deserving of safe,
respectful and dignified treatment provided in a caring environment. To that
end, all employees, volunteers, contractors and their employees, as well as
visitors will conduct themselves in such a manner that individuals are free
from abuse.

(2) In these rules, the term “abuse” is given a broad definition because
of the unique vulnerability of individuals served by the Department. While
some examples are listed later in these rules (including specific conduct
listed in ORS 430.735(1)), it must be clearly understood that all possible
situations cannot be anticipated and each case must be evaluated based on

the particular facts available.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 23, f. 8-5-74, ef. 8-25-74; MHD 19-1982(Temp), f. & ef. 9-10-82; MHD 4-1983,
f. & ef. 3-4-83, Renumbered from 309-021-0010(4); MHD 3-1987, f. & ef. 4-9-87; MHD 3-
1991, f. 6-21-91, cert. ef. 8-15-91; MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered
from 309-116-0020, OMAP 60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-
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011-0020, DHSD 4-2007, f. 6-29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f.
& cert. ef. 7-1-11 thru 12-27-11

407-045-0430
Policy Regarding Abuse

(1) All forms of abuse are prohibited. Staff, visitors, volunteers, con-
tractors and their employees must continually be aware of the potential for
abuse in interactions with individuals.

(2) Listed below are examples of the type of conduct which consti-
tutes abuse. This list of examples is by no means exhaustive and represents
general categories of prohibited conduct. Conduct of a like or similar nature
is also obviously prohibited. Examples include, but are not limited to:

(a) Physical Abuse: Examples include hitting, kicking, scratching,
pinching, choking, spanking, pushing, slapping, twisting of head, arms, or
legs, tripping, the use of physical force which is unnecessary or excessive
or other physical contact with an individual inconsistent with prescribed
treatment or care;

(b) Verbal Abuse: Verbal conduct may be abusive because of either the
manner of communicating with or the content of the communication with
individuals. Examples include yelling, ridicule, harassment, coercion,
threats, intimidation, cursing, foul language or other forms of communica-
tion which are derogatory or disrespectful of the individual, or remarks
intended to provoke a negative response by the individual;

(c) Abuse by Failure to Act: This includes neglecting the care of the
individual resulting in death (including suicide), physical or psychological
harm, or a significant risk of harm to the individual either by failing to pro-
vide authorized and prescribed treatment or by failing to intervene when an
individual needs assistance such as denying food or drink or leaving the
individual unattended when staff presence is mandated;

(d) Sexual Abuse: Examples include:

(A) Contact of a sexual nature between staff and individuals;

(B) Failure to discourage sexual advances toward staff by individuals;
and

(C) Permitting the sexual exploitation of individuals or use of indi-
vidual sexual activity for staff entertainment or other improper purpose.

(e) Condoning Abuse: Permitting abusive conduct toward an individ-
ual by any other staff, individual, or person; and

(f) Statutory Terms of Abuse: As defined in ORS 430.735: any death
caused by other than accidental or natural means; any physical injury
caused by other than accidental means, or that appears to be at variance
with the explanation given of the injury; willful infliction of physical pain
or injury, sexual harassment or exploitation, including but not limited to any
sexual contact between an employee of a facility or community program
and an adult, and neglect that leads to physical harm or significant mental
injury through withholding of services necessary to maintain health and
well being.

(3) At times, persons may be required to utilize self-defense. This
includes control procedures that are designed to minimize physical injury
to the individual or other persons. Employees are expected to use the least
restrictive procedures necessary under the circumstances for dealing with
an individual’s behaviors or defending against an individual’s attack. Abuse
does not include acts of self-defense or defense of an individual or other
person in response to the use or imminent use of physical force provided
that only the degree of force reasonably necessary for protection is used.
When excessively severe methods of control are used or when any conduct
designed as self-defense is carried beyond what is necessary under the cir-
cumstances to protect the individual or other persons from further violence

or assault, that conduct then becomes abuse.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
MHD 4-1983, f. & ef. 3-4-83, Renumbered from 309-021-0010(5); MHD 3-1987, f. & ef. 4-
9-87; MHD 12-1988(Temp), f. & cert. ef. 9-7-88; MHD 1-1989, f. & cert. ef. 2-23-89; MHD
3-1991, f. 6-21-91, cert. ef. 8-15-91; MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; MHD 2-
1996, f. & cert. ef. 1-12-96; Renumbered from 309-116-0015, OMAP 60-2005, f. 11-22-05,
cert. ef. 1-1-06; Renumbered from 410-011-0030, DHSD 4-2007, f. 6-29-07, cert. ef. 7-1-07;
Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-045-0440
Reporting Requirements

(1) Oregon Statute requires mandatory reports and investigations of
allegations of abuse of individuals with disabilities. Therefore, any person
who has reasonable cause to believe that an incident of abuse has occurred
to an individual residing at a state hospital or residential training center will
immediately report the incident according to the procedures set forth in the
applicable state hospital or residential training center policy on abuse
reporting.

(2) Any person participating in good faith in reporting alleged abuse
and who has reasonable grounds for reporting has immunity from any civil
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liability that otherwise might be imposed or incurred based on the report-
ing or the content of the report under ORS 430.753(1).

(3) The identity of the person reporting alleged abuse is confidential.
The Department or OIT will reveal the names of abuse reporters to law
enforcement agencies, public agencies who certify or license facilities or
persons practicing therein, public agencies providing services to the indi-
viduals, private agencies providing protective services for the individual,
and the protection and advocacy system for individuals designated by fed-
eral law. The identity of the person reporting alleged abuse may also be dis-
closed in certain legal proceedings including, but not limited to, Human

Resources or other administrative proceedings and criminal prosecution.

Stat. Authority: ORS 179.040, 409.010, 409.050

Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765

Hist.: MHD 23, f. 8-5-74, ef. 8-25-74; MHD 19-1982(Temp), f. & ef. 9-10-82; MHD 4-1983,
f. & ef. 3-4-83, Renumbered from 309-021-0010(5); MHD 3-1991, f. 6-21-91, cert. ef. 8-15-
91; MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0020, OMAP 60-
2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0040, DHSD 4-2007, f. 6-29-
07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-045-0450
Preliminary Procedures

(1) Once a report of alleged abuse is made, the following steps will be
taken to ensure both a proper investigation and appropriate action are taken
to ensure that individuals are free from any threat of abuse:

(a) No later than two hours after receipt of the allegation except for
circumstances with good cause the Superintendent will notify the Office of
Investigations and Training (OIT) of the report of alleged abuse. OIT will
determine whether the allegation, if true, would fit within the definition of
abuse. This determination will be made in consultation with the
Superintendent. The determination must be made within 24 hours of receipt
of the report of abuse;

(b) If the allegation is determined to not fit the definition of abuse, the
Superintendent may take other appropriate action, such as a referral to
Human Resources for review as a performance issue, worksite training, or
take other systemic measures to resolve problems identified;

(c) The Superintendent with OIT will further ensure that if the allega-
tion meets the definition of child abuse under ORS 419B.005, or elder
abuse under ORS 124.050 it has been reported to the appropriate agency.

(2) Immediately and no later than 24 hours after determining that the
allegation comes within the definition of abuse under this policy or other
applicable laws, the Superintendent will:

(a) Provide appropriate protective services to the individual that may
include arranging for immediate protection of the individual and the provi-
sion of appropriate services including medical, legal or other services nec-
essary to prevent further abuse;

(b) Determine with OIT if there is reason to believe that an investiga-
tion by an appropriate law enforcement agency is necessary, and if so,
request that such agency determine whether there is reason to believe a
crime has been committed;

(c) Make a report to any other appropriate agencies, e.g., Children,
Adults and Families Division (CAF) (formerly State Office for Services to
Children and Families) or Seniors and People with Disabilities Division
(SPD) or Addictions and Mental Health Division (AMH).

(d) Promptly notify the legal guardian (of an adjudicated incapacitat-
ed individual) of the alleged incident and give an explanation of the proce-
dures that will be used to investigate and resolve the matter; as well as the
facility’s responsibility to provide appropriate protective services;

(e) Contact the Administrator of the Department if the individual has

sustained serious injury.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385,427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0030, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0050, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-045-0460
Investigation by the Office of Investigations and Training

(1) Investigation of allegations of abuse will be thorough and unbi-
ased. An investigation of the allegation will be conducted by the Office of
Investigations and Training (OIT).

(2) OIT will conduct interviews with any party alleging an incident of
abuse, the individual allegedly abused, and the person accused. OIT will
also include interviews with persons appearing to be involved in or having
knowledge of the alleged abuse or surrounding circumstances.

(3) All records necessary for the investigation will be available to OIT
for inspection and copying. OIT will collect information which has rele-
vance to the alleged event. This may include, but is not limited to, individ-
ual or facility records, statements, diagrams, photographs and videos.

August 2011: Volume 50, No. 8



ADMINISTRATIVE RULES

(4) If the facts in the case are disputed and a law enforcement agency
does not produce an investigation report, OIT will determine the manner
and methods of conducting the investigation.

(5) When a law enforcement agency is conducting a criminal investi-
gation of the alleged abuse, OIT may also perform its own investigation
unless OIT is advised by the law enforcement agency that a concurrent OIT

investigation would interfere with the criminal investigation.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385,427.031, 430.210, 430.735-430.765
Hist.. MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; MHD 5-1998, f. 6-26-98, cert. ef. 7-1-98;
Renumbered from 309-116-0040, OMAP 60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered
from 410-011-0060, DHSD 4-2007, f. 6-29-07, cert. ef. 7-1-07; Suspended by DHSD 4-
2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-045-0470
Abuse Investigation Report

(1) OIT will complete its investigation and submit a draft report to the
Superintendent within 30 calendar days after initiating an investigation
unless other laws or regulations require a shorter time frame. The investi-
gation must be complete within 30 calendar days unless the Administrator
grants an extension. The Administrator may grant an extension when a key
party is unavailable, new evidence is discovered, the investigation is com-
plex (e.g. large numbers of witnesses need to be interviewed, taking into
account scheduling difficulties and limitations, consultation with experts, or
a detailed review of records over an extended period of time is required) or
for some other mitigating reason. The Administrator will specify the length
of the extension.

(2) The Superintendent along with OIT is responsible for reviewing
the OIT and/or law enforcement investigation report. The Superintendent
and OIT will also review and discuss any other relevant reports or informa-
tion.

(3) OIT will determine whether the evidence does or does not sub-
stantiate the allegation of abuse. In some instances, OIT may determine that
the evidence is inconclusive. The determination must be made within 15
calendar days from completion of the draft investigation report, unless a
key party is unavailable, additional evidence is discovered, or the
Administrator grants an extension for some other mitigating reason. Any
determination not made within the 15-day period must be made as soon as
reasonably possible thereafter.

(4) Once this review is complete, a final report will be prepared by
OIT, which includes:

(a) A statement of the alleged incident being investigated, including
the dates(s), location(s) and time(s);

(b) An outline of steps taken in the investigation, a list of all witness-
es interviewed and a summary of the information provided by each witness;

(c) A summary of findings and conclusion concerning the allegation
of abuse;

(d) A specitfic finding of substantiated, inconclusive or not substanti-
ated;

(e) A plan of action necessary to prevent further abuse of the individ-
ual;

(f) Any additional corrective action required by the hospital or resi-
dential training center and deadlines for the completion of these actions;

(g) A list of any notices made to licensing agencies;

(h) The name and title of the person completing the report; and

(i) The date it is written.

(5) If the allegation of abuse is substantiated, the Superintendent will
direct that appropriate action be taken against the responsible person com-
mensurate with the seriousness of the conduct and any aggravating or mit-
igating circumstances, including consideration of previous conduct of
record. If Human Resources is involved, as necessary to comply with laws
related to employee rights, additional investigation may be conducted.

(6) If the allegations are found to be inconclusive; the Superintendent
may request a review by the Human Resources Department to determine
the need for any training or disciplinary action, as warranted by the facts
and any follow-up investigative work.

(7) The Superintendent will ensure that appropriate documentation
exists as to the action taken as a result of an abuse investigation.

(8) The Superintendent will ensure that a copy of the law enforcement

investigation report is forwarded to OIT.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0050, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0070, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11
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407-045-0480
Disclosure of Investigation Report and Related Documents

(1) Investigation Reports prepared by OIT are subject to the follow-
ing:

(a) Portions of the abuse investigation report and underlying investi-
gatory documents are confidential and not available for public inspection.
Pursuant to ORS 430.763, names of persons who make reports of abuse,
witnesses, and the alleged abuse victim are confidential and shall not be
available for public inspection. Investigatory documents, including portions
of the abuse investigation report that contains “Individually identifiable
health information”, as that term is defined under ORS 192.519 and 45
CFR160.103, are confidential under HIPAA privacy rules, 45 CFR Part 160
and 164, and ORS 192.520 and 179.505 to 509.

(b) Notwithstanding subsection (a) of this rule, the Department and
OIT will make the confidential information, including any photographs,
available, if appropriate, to any law enforcement agency, to any public
agency that licenses or certifies facilities or licenses or certifies the persons
practicing therein, and to any public agency providing protective services
for the adult. The Department and OIT will also make the protective serv-
ices report and underlying investigatory materials available to any private
agency providing protective services for the adult and to the protection and
advocacy system designated pursuant to ORS 192.517(1).

(c) Persons or entities receiving confidential information pursuant to
this rule must maintain the confidentiality of the information and may not
redisclose the confidential information to unauthorized persons or entities,
as required by state or federal law.

(d) When the report is completed, a redacted version of the abuse
investigation report not containing any confidential information, the disclo-
sure of which would be prohibited by state or federal law, will be available
for public inspection.

(2) The OIT report will be disclosed by OIT or the Superintendent to:

(a) The Administrator of the Department; and

(b) Any person designated by the Superintendent for purposes related
to the proper administration of the institution or center such as assessing
patterns of abuse or to respond to personnel actions and may be disclosed
in the Superintendent’s discretion;

(c) The individual involved;

(d) The guardian of an adjudicated incapacitated person; and

(e) The person or persons who allegedly abused the individual.

(3) Copies of all reports will be maintained by the Superintendent in
a place separate from personnel files of employees. The chart of the indi-
vidual allegedly abused must contain a reference to the report sufficient to

enable authorized persons to retrieve and review the report.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0060, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0080, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-045-0490
Consequences of Abuse

(1) All persons will be subject to appropriate action if found respon-
sible for:

(a) Abusing an individual;

(b) Failing to report an alleged incident of abuse; or

(c) Refusing to give information or giving untruthful information dur-
ing an investigation of alleged abuse.

(2) Any discipline of an employee as a result of the above-described
conduct must be in conformance with any applicable standards contained in
state law or in a Collective Bargaining Agreement.

(3) Any employee dismissed for violating the abuse policy will not be
rehired in any capacity, nor will the person be permitted to visit or other-
wise have contact with individuals in any manner.

(4) Any volunteer found violating the abuse policy may be denied vis-
itation or any other contact with individuals.

(5) Any contractor found violating the abuse policy will be at risk of
immediate termination of the contract. Any employee of the contractor
found in violation of the abuse policy may be excluded from the grounds
and may be subject to appropriate disciplinary action by his or her employ-
er.

(6) Any visitor found in violation of the abuse policy may be exclud-
ed from the grounds and will be subject to other appropriate actions as
determined by the Superintendent.

(7) Any employee, volunteer, contractor, contractor’s employee, or
visitor may be subject to criminal prosecution depending on the outcome of
any allegation referred to law enforcement for investigation.
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(8) Any staft found to have violated the abuse policy will be reported
to any appropriate professional licensing or certification boards or associa-

tions; and is at risk of sanctions imposed by such a body.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0090, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0090, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-045-0500
Notice of Abuse Policy

(1) Each individual must be informed upon admission and his or her
guardian, if any, or his or her family will also be informed orally and in
writing of the rights, policies, abuse definitions and procedures concerning
prohibition of abuse of individuals.

(2) A clear and simple statement of the title and number of this poli-
cy and how to seek advice about its content will be prominently displayed
in areas frequented by individuals at each state hospital and residential
training center.

(3) All staff will be provided a copy of this rule, either at the com-
mencement of their employment, and/or duties, or, for current staff, within
90 days of the effective date of this rule and once a year thereafter. All staff
must sign a form acknowledging receipt of this information on the date of
receipt.

(4) A summary of this policy will be posted in all state hospitals and
residential training centers in areas regularly frequented by visitors and in
a manner designed to notify visitors of the policy. Copies of the complete

policy will be provided to visitors upon request.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0100, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0100, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-045-0510
Retaliation

(1) No state hospital or residential training center staff or other person
will retaliate against any person who reports in good faith suspected abuse
or against the individual with respect to any report.

(2) Any state hospital or residential training center staff or other per-
son who retaliates against any person because of a report of suspected abuse
or neglect will be liable according to ORS 430.755, in a private action to
that person for actual damages and, in addition, will be subject to a penal-
ty of up to $1,000, notwithstanding any other remedy provided by law.

Stat. Authority: ORS 179.040, 409.010, 409.050

Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765

Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0090, OMAP

60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0110, DHSD 4-2007, . 6-

29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

407-045-0520
Quality Assurance Review

(1) Each of the State Hospitals and Residential Training Centers will
report on critical indicators, identified by the Department; and on quality
improvement activities undertaken to improve any identified issues.

(2) These reports must be provided to the Department monthly.

(3) Representatives from each State Hospital or Training Center and
OIT will meet quarterly with the Administrators of the Department, or
designee. They will regularly review quality indicators and any other
Department generated information regarding the abuse and neglect system
in State Hospitals and Training Centers.

(4) The Department must make such information part of any quality

improvement activities of the Department.
Stat. Authority: ORS 179.040, 409.010, 409.050
Stats. Implemented: ORS 179.390, 426.385, 427.031, 430.210, 430.735-430.765
Hist.: MHD 7-1995, f. 12-27-95, cert. ef. 1-1-96; Renumbered from 309-116-0100, OMAP
60-2005, f. 11-22-05, cert. ef. 1-1-06; Renumbered from 410-011-0120, DHSD 4-2007, f. 6-
29-07, cert. ef. 7-1-07; Suspended by DHSD 4-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-
11

Rule Caption: Amendments to Electronic Data Transmission
(EDT) Rules.

Adm. Order No.: DHSD 5-2011(Temp)

Filed with Sec. of State: 7-1-2011

Certified to be Effective: 7-1-11 thru 12-27-11

Notice Publication Date:
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Rules Amended: 407-120-0100,407-120-0112,407-120-0114, 407-
120-0150, 407-120-0200
Subject: The Department of Human Services (Department) needs to
amend these rules to ensure the Department’s EDT rules compliment
the functionality of the Oregon Replacement Medicaid Management
Information System (MMIS) in conjunction with the Health Insur-
ance Portability and Accountability Act (HIPAA) transactions and
codes set standards for the exchange of electronic data.

Proposed rules are available on the DHS Website:
http://www.oregon.gov/DHS/admin/dwssrules/index.shtml.

For hardcopy requests, call: (503) 947-5250.
Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-120-0100
Definitions

The following definitions apply to OAR 407-120-0100 through 407-
120-0200:

(1) “Access” means the ability or means necessary to read, write,
modify, or communicate data or information or otherwise use any informa-
tion system resource.

(2) “Agent” means a third party or organization that contracts with a
provider, allied agency, or prepaid health plan (PHP) to perform designated
services in order to facilitate a transaction or conduct other business func-
tions on its behalf. Agents include billing agents, claims clearinghouses,
vendors, billing services, service bureaus, and accounts receivable manage-
ment firms. Agents may also be clinics, group practices, and facilities that
submit billings on behalf of providers but the payment is made to a
provider, including the following: an employer of a provider, if a provider
is required as a condition of employment to turn over his fees to the
employer; the facility in which the service is provided, if a provider has a
contract under which the facility submits the claim; or a foundation, plan,
or similar organization operating an organized health care delivery system,
if a provider has a contract under which the organization submits the claim.
Agents may also include electronic data transmission submitters.

(3) “Allied Agency” means local and regional allied agencies and
includes local mental health authority, community mental health programs,
Oregon Youth Authority, Department of Corrections, local health depart-
ments, schools, education service districts, developmental disability service
programs, area agencies on aging, federally recognized American Indian
tribes, and other governmental agencies or regional authorities that have a
contract (including an interagency, intergovernmental, or grant agreement,
or an agreement with an American Indian tribe pursuant to ORS 190.110)
with the Department to provide for the delivery of services to covered indi-
viduals and that request to conduct electronic data transactions in relation
to the contract.

(4) “Clinic” means a group practice, facility, or organization that is an
employer of a provider, if a provider is required as a condition of employ-
ment to turn over his fees to the employer; the facility in which the service
is provided, if a provider has a contract under which the facility submits the
claim; or a foundation, plan, or similar organization operating an organized
health care delivery system, if a provider has a contract under which the
organization submits the claim; and the group practice, facility, or organi-
zation is enrolled with the Department, and payments are made to the group
practice, facility, or organization. If the entity solely submits billings on
behalf of providers and payments are made to each provider, then the enti-
ty is an agent.

(5) “Confidential Information” means information relating to covered
individuals which is exchanged by and between the Department, a provider,
PHP, clinic, allied agency, or agents for various business purposes, but
which is protected from disclosure to unauthorized individuals or entities
by applicable state and federal statutes such as ORS 344.600, 410.150,
411.320, 418.130, or the Health Insurance Portability and Accountability
Act of 1996, Public Law 104-191 and its implementing regulations. These
statutes and regulations are collectively referred to as “Privacy Statutes and
Regulations.”

(6) “Contract” means a specific written agreement between the
Department and a provider, PHP, clinic, or allied agency that provides or
manages the provision of services, goods, or supplies to covered individu-
als and where the Department and a provider, PHP, clinic, or allied agency
may exchange data. A contract specifically includes, without limitation, a
Department provider enrollment agreement, fully capitated heath plan man-
aged care contract, dental care organization managed care contract, mental
health organization managed care contract, chemical dependency organiza-
tion managed care contract, physician care organization managed care con-
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tract, a county financial assistance agreement, or any other applicable writ-
ten agreement, interagency agreement, intergovernmental agreement, or
grant agreement between the Department and a provider, PHP, clinic, or
allied agency.

(7) “Covered Entity” means a health plan, health care clearing house,
health care provider, or allied agency that transmits any health information
in electronic form in connection with a transaction, including direct data
entry (DDE), and who must comply with the National Provider Identifier
(NPI) requirements of 45 CFR 162.402 through 162.414.

(8) “Covered Individual” means individuals who are eligible for pay-
ment of certain services or supplies provided to them or their eligible
dependents by or through a provider, PHP, clinic, or allied agency under the
terms of a contract applicable to a governmental program for which the
Department processes or administers data transmissions.

(9) “Data” means a formalized representation of specific facts or con-
cepts suitable for communication, interpretation, or processing by individ-
uals or by automatic means.

(10) “Data Transmission” means the transfer or exchange of data
between the Department and a web portal or electronic data interchange
(EDI) submitter by means of an information system which is compatible for
that purpose and includes without limitation, web portal, EDI, electronic
remittance advice (ERA), or electronic media claims (EMC) transmissions.

(11) “Department” means the Department of Human Services.

(12) “Department Network and Information Systems” means the
Department’s computer infrastructure that provides personal communica-
tions, confidential information, regional, wide area and local networks, and
the internetworking of various types of networks on behalf of the
Department.

(13) “Direct Data Entry (DDE)” means the process using dumb ter-
minals or computer browser screens where data is directly keyed into a
health plan’s computer by a provider or its agent, such as through the use
of a web portal.

(14) “Electronic Data Interchange (EDI)” means the exchange of
business documents from application to application in a federally mandat-
ed format or, if no federal standard has been promulgated, using bulk trans-
mission processes and other formats as the Department designates for EDI
transactions. For purposes of these rules (OAR 407-120-0100 through 407-
120-0200), EDI does not include electronic transmission by web portal.

(15) “Electronic Data Interchange Submitter” means an individual or
entity authorized to establish the electronic media connection with the
Department to conduct an EDI transaction. An EDI submitter may be a
trading partner or an agent of a trading partner.

(16) “Electronic Media” means electronic storage media including
memory devices in computers or computer hard drives; any removable or
transportable digital memory medium such as magnetic tape or disk, opti-
cal disk, or digital memory card; or transmission media used to exchange
information already in electronic storage media. Transmission media
includes but is not limited to the internet (wide-open), extranet (using inter-
net technology to link a business with information accessible only to col-
laborating parties), leased lines, dial-up lines, private networks, and the
physical movement of removable or transportable electronic storage media.
Certain transmissions, including paper via facsimile and voice via tele-
phone, are not considered transmissions by electronic media because the
information being exchanged did not exist in electronic form before trans-
mission.

(17) “Electronic Media Claims (EMC)” means an electronic media
means of submitting claims or encounters for payment of services or sup-
plies provided by a provider, PHP, clinic, or allied agency to a covered indi-
vidual.

(18) “Electronic Remittance Advice (ERA)” means an electronic file
in X12 format containing information pertaining to the disposition of a spe-
cific claim for payment of services or supplies rendered to covered individ-
uals which are filed with the Department on behalf of covered individuals
by providers, clinics, or allied agencies. The documents include, without
limitation, the provider name and address, individual name, date of service,
amount billed, amount paid, whether the claim was approved or denied, and
if denied, the specific reason for the denial. For PHPs, the remittance advice
file contains information on the adjudication status of encounter claims
submitted.

(19) “Electronic Data Transaction (EDT)” means a transaction gov-
erned by the Health Insurance Portability and Accountability Act (HIPAA)
transaction rule, conducted by either web portal or EDI.

(20) “Envelope” means a control structure in a mutually agreed upon
format for the electronic interchange of one or more encoded data trans-
missions either sent or received by an EDI submitter or the Department.
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(21) “HIPAA Transaction Rule” means the standards for electronic
transactions at 45 CFR Part 160 and 162 (version in effect on January 1,
2008) adopted by the Department of Health and Human Services (DHHS)
to implement the Health Insurance Portability and Accountability Act of
1996, 42 USC 1320d et. seq.

(22) “Incident” means the attempted or successful unauthorized
access, use, disclosure, modification, or destruction of an information sys-
tem or information asset including but not limited to unauthorized disclo-
sure of information, failure to protect user IDs, and theft of computer equip-
ment using or storing Department information assets or confidential infor-
mation.

(23) “Individual User Profile (IUP)” means Department forms used to
authorize a user, identify their job assignment, and the required access to
the Department’s network and information system. It generates a unique
security access code used to access the Department’s network and informa-
tion system.

(24) “Information Asset” means all information, also known as data,
provided through the Department, regardless of the source, which requires
measures for security and privacy of the information.

(25) “Information System” means an interconnected set of informa-
tion resources under the same direct management control that shares com-
mon functionality. A system normally includes hardware, software, infor-
mation, data, applications, communications, and trained personnel neces-
sary for successful data transmission.

(26) “Lost or Indecipherable Transmission” means a data transmis-
sion which is never received by or cannot be processed to completion by the
receiving party in the format or composition received because it is garbled
or incomplete, regardless of how or why the message was rendered garbled
or incomplete.

(27) “Mailbox” means the term used by the Department to indicate
trading partner-specific locations on the Department’s secure file transfer
protocol (SFTP) server to deposit and retrieve electronic data identified by
a unique Department assigned trading partner number.

(28) “Password” means the alpha-numeric codes assigned to an EDI
submitter by the Department for the purpose of allowing access to the
Department’s information system, including the web portal, for the purpose
of successfully executing data transmissions or otherwise carrying out the
express terms of a trading partner agreement or provider enrollment agree-
ment and these rules.

(29) “Personal Identification Number (PIN)” means the alpha-numer-
ic codes assigned to web portal submitters by the Department for the pur-
pose of allowing access to the Department’s information system, including
the web portal, for the purpose of successfully executing DDE, data trans-
missions, or otherwise carrying out the express terms of a trading partner
agreement, provider enrollment agreement, and these rules.

(30) “Prepaid Health Plan (PHP) or Plan” means a managed health
care, dental care, chemical dependency, physician care organization, or
mental health care organization that contracts with the Department on a
case managed, prepaid, capitated basis under the Oregon Health Plan
(OHP).

(31) “Provider” means an individual, facility, institution, corporate
entity, or other organization which supplies or provides for the supply of
services, goods or supplies to covered individuals pursuant to a contract,
including but not limited to a provider enrollment agreement with the
Department. A provider does not include billing providers as used in the
Division of Medical Assistance (DMAP) general rules. DMAP billing
providers are defined in these rules as agents, except for DMAP billing
providers that are clinics.

(32) “Provider Enrollment Agreement” means an agreement between
the Department and a provider for payment for the provision of covered
services to covered individuals.

(33) “Registered Transaction” means each type of EDI transaction
applicable to a trading partner that must be registered with the Department
before it can be tested or approved for EDI transmission.

(34) “Security Access Codes” means the alpha-numeric codes
assigned by the Department to the web portal submitter or EDI submitter
for the purpose of allowing access to the Department’s information system,
including the web portal, to execute data transmissions or otherwise carry
out the express terms of a trading partner agreement, provider enrollment
agreement, and these rules. Security access codes may include passwords,
PINs, or other codes.

(35) “Source Documents” means documents or electronic files con-
taining underlying data which is or may be required as part of a data trans-
mission with respect to a claim for payment of charges for medical servic-
es or supplies provided to a covered individual, or with respect to any other
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transaction. Examples of data contained within a specific source document
include but are not limited to an individual’s name and identification num-
ber, claim number, diagnosis code for the services provided, dates of serv-
ice, service procedure description, applicable charges for the services pro-
vided, and a provider’s, PHP’s, clinic’s, or allied agency’s name, identifica-
tion number, and signature.

(36) “Standard” means a rule, condition, or requirement describing
the following information for products, systems, or practices:

(a) Classification of components;

(b) Specification of materials, performance, or operations; or

(c) Delineation of procedures.

(37) “Standards for Electronic Transactions” mean a transaction that
complies with the applicable standard adopted by DHHS to implement
standards for electronic transactions.

(38) “Submitter” means a provider, PHP, clinic, or allied agency that
may or may not have entered into a trading partner agreement depending
upon whether the need is to exchange electronic data transactions or access
the Department’s web portal.

(39) “Transaction” means the exchange of data between the
Department and a provider using web portal access or a trading partner
using electronic media to carry out financial or administrative activities.

(40) “Trade Data Log” means the complete written summary of data
and data transmissions exchanged between the Department and an EDI sub-
mitter during the period of time a trading partner agreement is in effect and
includes but is not limited to sender and receiver information, date and time
of transmission, and the general nature of the transmission.

(41) “Trading Partner” means a provider, PHP, clinic, or allied agency
that has entered into a trading partner agreement with the Department in
order to satisfy all or part of its obligations under a contract by means of
EDI, ERA, or EMC, or any other mutually agreed means of electronic
exchange or transfer of data.

(42) “Trading Partner Agreement (TPA)” means a specific written
request by a provider, PHP, clinic, or allied agency to conduct EDI transac-
tions that governs the terms and conditions for EDI transactions in the per-
formance of obligations under a contract. A provider, PHP, clinic, or allied
agency that has executed a TPA will be referred to as a trading partner in
relation to those functions.

(43) “User” means any individual or entity authorized by the
Department to access network and information systems or information
assets.

(44) “User Identification Security (UIS)” means a control method
required by the Department to ensure that only authorized users gain access
to specified information assets. One method of control is the use of pass-
words and PINs with unique user identifications.

(45) “Web Portal” means a site on the World Wide Web that typically
provides secure access with personalized capabilities to its visitors and a
pathway to other content designed for use with the Department’s specific
DDE applications.

(45) “Web Portal Submitter” means an individual or entity authorized
to establish an electronic media connection with the Department to conduct
a DDE transaction. A web portal submitter may be a provider or a

provider’s agent.
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
Hist.: OMAP 25-2003(Temp), f. & cert. ef. 3-21-03 thru 9-8-03; OMAP 55-2003, f. & cert.
ef. 8-22-03; DMAP 30-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-28-08; Renumbered
from 410-001-0100, DHSD 1-2008, f. & cert. ef. 2-1-08; DHSD 5-2011(Temp), f. & cert. ef.
7-1-11 thru 12-27-11

407-120-0112
Scope and Sequence of Electronic Data Transmission Rules

(1) The Department communicates with and receives communications
from its providers, PHPs, and allied agencies using a variety of methods
appropriate to the services being provided, the nature of the entity provid-
ing the services, and constantly changing technology. These rules describe
some of the basic ways that the Department will exchange data electroni-
cally. Additional details may be provided in the Department’s access con-
trol rules, provider-specific rules, or the applicable contract documents.

(2) Access to eligibility information about covered individuals may
occur using one or more of the following methods:

(a) Automated voice response, via a telephone;

(b) Web portal access;

(c) EDI submitter access; or

(d) Point of sale (POS) for pharmacy providers.

(3) Claims for which the Department is responsible for payment or
encounter submissions made to the Department may occur using one or
more of the following methods:
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(a) Paper, using the form specified in the provider specific rules and
supplemental billing guidance. Providers may submit paper claims, except
that pharmacy providers are required to use the POS process for claims sub-
mission and PHPs are required to use the 837 electronic formats;

(b) Web portal access;

(c) EDI submitter access; or

(d) POS for pharmacy providers.

(4) Department informational updates, provider record updates,
depository for PHP reports, or EDT as specified by the Department for con-
tract compliance.

(5) Other Department network and information system access is gov-
erned by specific program requirements, which may include but is not lim-
ited to IUP access. Affected providers, PHPs, and allied agencies will be
separately instructed about the access and requirements. Incidents are sub-
ject to these rules.

(6) Providers and allied agencies that continue to use only paper for-
mats for claims transactions are only subject to the confidentiality and secu-

rity rule, OAR 407-120-0170.
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
Hist.: DHSD 13-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-28-08; DHSD 1-2008, f. &
cert. ef. 2-1-08; DHSD 5-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-120-0114
Provider Enrollment Agreement

(1) When a provider applies to enroll, the application form will
include information about how to participate in the web portal for use of
DDE and automated voice response (AVR) inquiries. The enrollment agree-
ment will include a section describing the process that will permit the
provider, once enrolled, to participate in DDE over the Internet using the
secure Department web portal. This does not include providers enrolled
through the use of the DMAP 3108 Managed Care Plan and FFS Non Paid
Provider Application.

(2) When the provider number is issued by the Department, the
provider will also receive two PINs: one that may be used to access the web
portal and one that may be used for AVR.

(a) If the PINs are not activated within 60 days of issuance, the
Department will initiate a process to inactivate the PIN. If the provider
wants to use PIN-based access to the web portal or AVR after deactivation,
the provider must submit an update form to obtain another PIN.

(b) Activating the PIN will require Internet access and the provider
must supply security data that will be associated with the use of the PIN.

(c) Providers using the PIN are responsible for protecting the confi-

dentiality and security of the PIN pursuant to OAR 407-120-0170.
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
Hist.: DHSD 13-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-28-08; DHSD 1-2008, f. &
cert. ef. 2-1-08; DHSD 5-2011(Temp), f. & cert. ef. 7-1-11 thru 12-27-11

407-120-0150
Testing — EDI Transactions

(1) When a trading partner or authorized EDI submitter registers an
EDI transaction with the Department, the Department may require testing
before authorizing the transaction. Testing may include third party and
business-to-business testing. An EDI submitter must be able to demonstrate
its capacity to send and receive each transaction type for which it has reg-
istered. The Department will reject any EDI transaction if an EDI submit-
ter either refuses or fails to comply with the Department testing require-
ments.

(2) The Department may require EDI submitters to complete compli-
ance testing at an EDI submitter’s expense for each transaction type if either
the Department or an EDI submitter has experienced a change to hardware
or software applications by entering into business-to-business testing.

(3) When third party or business-to-business testing is completed to
the Department’s satisfaction, the Department will notify an EDI submitter
that it will register and accept the transactions in the production environ-
ment. This notification authorizes an EDI submitter to submit the registered
EDI transactions to the Department for processing and response, as appli-
cable. If there are any changes in the trading partner or EDI submitter
authorization, profile data or EDI registration information on file with the
Department, updated information must be submitted to the Department as
required in OAR 407-120-0190.

(4) Testing will be conducted using secure electronic media commu-
nications methods.

(5) An EDI submitter may be required to re-test with the Department

if the Department format changes or if the EDI submitter format changes.
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
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Hist.: OMAP 25-2003(Temp), f. & cert. ef. 3-21-03 thru 9-8-03; OMAP 55-2003, f. & cert.
ef. 8-22-03;: DMAP 30-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-28-08; Renumbered
from 410-001-0150, DHSD 1-2008, f. & cert. ef. 2-1-08; DHSD 5-2011(Temp), f. & cert. ef.
7-1-11 thru 12-27-11

407-120-0200
Department System Administration

(1) No individual or entity shall be registered to conduct a web portal
or an EDI transaction with the Department except as authorized under these
the rules. Eligibility and continued participation as a provider, PHP, allied
agency, or web portal submitter in the conduct of DDE transactions, or as a
trading partner or EDI submitter in the conduct of registered transactions,
is conditioned on the execution and delivery of the documents required in
these rules, the continued accuracy of that information consistent with OAR
407-120-0190, and compliance with a requirements of these rules. Data,
including confidential information, governed by these rules may be used for
purposes related to treatment, payment, and health care operations and for
the administration of programs or services by the Department.

(2) In addition to the requirements of section (1) of this rule, in order
to qualify as a trading partner:

(a) An individual or entity must be a Department provider, PHP, clin-
ic, or allied agency pursuant to a current valid contract; and

(b) A provider, PHP, clinic, or allied agency must have submitted an
executed TPA and all related documentation, including the application for
authorization, that identifies and authorizes an EDI submitter.

(3) In addition to the requirements of section (1) of this rule, in order
to qualify as an EDI submitter:

(a) A trading partner must have identified the individual or entity as
an authorized EDI submitter in the application for authorization;

(b) If a trading partner identifies itself as an EDI submitter, the appli-
cation for authorization must include the information required in the
“Trading Partner Authorization of EDI Submitter” and the “EDI Submitter
Information”; and

(c) If a trading partner uses an agent as an EDI submitter, the appli-
cation for authorization must include the information described in section
(3)(b) and the signed EDI submitter certification.

(4) The EDI registration process described in these rules provides the
Department with essential profile information that the Department may use
to confirm that a trading partner or EDI submitter is not otherwise exclud-
ed or disqualified from submitting EDI transactions to the Department.

(5) Nothing in these rules or a TPA prevents the Department from
requesting additional information from a trading partner or an EDI submit-
ter to determine their qualifications or eligibility for registration as a trad-
ing partner or EDI submitter.

(6) The Department shall deny a request for registration as a trading
partner or for authorization of an EDI submitter or an EDI registration if it
finds any of the following:

(a) A trading partner or EDI submitter has substantially failed to com-
ply with the applicable administrative rules or laws;

(b) A trading partner or EDI submitter has been convicted of (or
entered a plea of nolo contendre) a felony or misdemeanor related to a
crime or violation of federal or state public assistance laws or privacy
statutes or regulations;

(c) A trading partner or EDI submitter is excluded from participation
in the Medicare program, as determined by the DHHS secretary; or

(d) A trading partner or EDI submitter fails to meet the qualifications
as a trading partner or EDI submitter.

(7) Failure to comply with these rules, trading partner agreement, or
EDI submitter certification or failure to provide accurate information on an
application or certification may also result in sanctions and payment recov-
ery pursuant to applicable Department program contracts or rules.

(8) For providers using the DDE submission system by the
Department web portal, failure to comply with the terms of these rules, a
web portal registration form, or failure to provide accurate information on
the registration form may result in sanctions or payment recovery pursuant

to the applicable Department program contracts or rules.
Stat. Auth.: ORS 409.050 & 414.065
Stats. Implemented: ORS 414.065
Hist.: OMAP 25-2003(Temp), f. & cert. ef. 3-21-03 thru 9-8-03; OMAP 55-2003, f. & cert.
ef. 8-22-03; DMAP 30-2007(Temp), f. 12-31-07, cert. ef. 1-1-08 thru 6-28-08; Renumbered
from 410-001-0200, DHSD 1-2008, f. & cert. ef. 2-1-08; DHSD 5-2011(Temp), f. & cert. ef.
7-1-11 thru 12-27-11
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Department of Human Services,
Children, Adults and Families Division:
Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 7-2011

Filed with Sec. of State: 6-28-2011

Certified to be Effective: 6-28-11

Notice Publication Date: 5-1-2011

Rules Amended: 413-070-0651,413-070-0655,413-070-0660, 413-
070-0665, 413-070-0670

Subject: OAR 413-070-0651 regarding the purpose of the rules
about guardianship as a permanency plan, OAR 413-070-0655
regarding definitions of certain terms used in these rules, OAR 413-
070-0660 regarding consideration of guardianship as a permanency
plan, OAR 413-070-0665 regarding consideration of a substitute
caregiver as a potential guardian, and OAR 413-070-0670 regarding
approval and implementation of a guardianship permanency plan are
being adopted because the Department does not have a policy that
adequately and fully describes the responsibilities of the Department
to determine the appropriate use of guardianship as a permanency
plan unless the child is eligible for guardianship assistance. The new
rules describe the responsibilities of the Department in determining
the appropriateness of guardianship as a permanency plan for a child
regardless of the child’s eligibility for guardianship assistance. The
goal of a permanency plan is to develop safe and permanent family
resources with the parents, relatives, or other people who will assume
legal responsibility for the child during the remaining years of
dependency and be accessible and supportive to the child in adult-
hood. Most of these rule changes make permanent rules adopted as
temporary rules on December 29, 2010.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-070-0651
Purpose

The purpose of these rules (OAR 413-070-0651 to 413-070-0670) is
to describe the responsibilities of the Department to determine the appro-
priate use of guardianship, as established by the court under ORS 419B, as

a permanency plan for a child in the care or custody of the Department.
Stat. Auth.: ORS 418.005 & 419B.369
Stats. Implemented: ORS 418.005,419B.192 & 419B.369
Hist.: CWP 36-2010(Temp), f. & cert. ef. 12-29-10 thru 6-27-11; CWP 7-2011, f. & cert. ef.
6-28-11

413-070-0655
Definitions

The following definitions apply to OAR 413-070-0651 to 413-070-
0670:

(1) “Child” means a person under 18 years of age.

(2) “Concurrent permanent plan” means the alternate permanency
plan whenever the child has been placed in substitute care when the goal of
the permanency plan is to return the child to the parents. The concurrent
permanent plan is developed simultaneously with the plan to return the
child to the parents or legal guardians.

(3) “Department” means the Department of Human Services, Child
Welfare.

(4) “Foster care agency” means a private child-caring agency that
offers to place children by taking physical custody of and then placing the
children in a home certified by the agency.

(5) “Guardian” means an individual who has been granted guardian-
ship of a child through a judgment of the court.

(6) “Guardianship assistance” means assistance provided by the
Department to a guardian on behalf of an eligible child to offset the costs
associated with meeting the ongoing needs of the child. Guardianship assis-
tance may include payments, medical coverage, or reimbursement of non-
recurring expenses.

(7) “Parent” means the biological or adoptive mother or the legal
father of the child. A legal father is a man who has adopted the child or
whose paternity has been established or declared under ORS 109.070, ORS
416.400 to 416.465, or by a juvenile court. In cases involving an Indian
child under the Indian Child Welfare Act ICWA), a legal father includes a
man who is a father under applicable tribal law. “Parent” also includes a
putative father who has demonstrated a direct and significant commitment
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to the child by assuming or attempting to assume responsibilities normally
associated with parenthood unless a court finds that the putative father is
not the legal father.

(8) “Participating tribe” means a federally recognized Indian tribe in
Oregon with a Title IV E agreement with the Department.

(9) “Permanency committee” means a group of individuals who are
responsible for making a recommendation regarding a permanency plan or
a potential permanency resource when the child or young adult likely is not
returning to his or her parent.

(10) “Permanency plan” means a written course of action for achiev-
ing safe and lasting family resources for the child. Although the plan may
change as more information becomes available, the goal is to develop safe
and permanent family resources with the parents, relatives, or other people
who will assume legal responsibility for the child during the remaining
years of dependency and be accessible and supportive to the child in adult-
hood.

(11) “Potential guardian” means an individual who:

(a) Has been approved by the Department or participating tribe to be
a child’s guardian; and

(b) Is in the process of legalizing the relationship to the child through
a judgment of the court.

(12) “Relative” means:

(a) An individual with one of the following relationships to the child
or young adult through the parent of the child or young adult:

(A) Any blood relative of preceding generations denoted by the pre-
fixes of grand, great, or great-great.

(B) Any half-blood relative of preceding generations denoted by the
prefixes of grand, great, or great-great (individuals with one common bio-
logical parent are half-blood relatives).

(C) A sibling, also to include an individual with a sibling relationship
to the child or young adult through a putative father.

(D) An aunt, uncle, nephew, niece, first cousin, and first cousin once
removed.

(E) A spouse of anyone listed in paragraphs (A) to (D) of this sub-
section, even if a petition for annulment, dissolution, or separation has been
filed or the marriage is terminated by divorce or death. To be considered a
relative under this paragraph, the child or young adult must have had a rela-
tionship with the spouse prior to the child or young adult entering substi-
tute care.

(F) For the purposes of an international adoption, relative means an
individual described in paragraphs (A) to (D) of this subsection.

(b) An individual with one of the following relationships to the child
or young adult:

(A) An individual defined as a relative by the law or custom of the
tribe of the child or young adult if the child or young adult is an Indian child
under the Indian Child Welfare Act or in the legal custody of a tribe.

(B) An individual defined as a relative of a refugee child or young
adult under Child Welfare Policy I-E.2.2, “Placement of Refugee
Children”, OAR 413-070-0300 to 413-070-0380.

(C) A stepparent described in OAR 413-100-0020(27)(c) or former
stepparent if the child or young adult had a relationship with the former
stepparent prior to the child or young adult entering substitute care; a step-
brother; or a stepsister.

(D) The registered domestic partner of the parent of the child or
young adult or a former registered domestic partner of the parent of the
child or young adult if the child or young adult had a relationship with the
former domestic partner prior to entering substitute care.

(E) The adoptive parent of a sibling of the child or young adult.

(F) The unrelated legal or biological father or mother of a half-sibling
of the child or young adult when the half-sibling of the child or young adult
is living with the unrelated legal or biological father or mother.

(c) An individual identified by the child or young adult or the family
of the child or young adult; or an individual who self-identifies, related to
the child or young adult through the parent of the child or young adult by
blood, adoption, or marriage to a degree other than an individual specified
as a relative in paragraphs (A) to (D) of subsection (a) of this section.

(d) An individual, although not related by blood, adoption, or mar-
riage identified as:

(A) A member of the family by the child or young adult or the fami-
ly of the child or young adult; and

(B) An individual who had an emotionally significant relationship
with the child or young adult or the family of the child or young adult prior
to time the Department placed the child in substitute care.

(e) For eligibility for the Guardianship Assistance program:

Oregon Bulletin

142

(A) A stepparent is considered a parent and is not a relative for the
purpose of eligibility for guardianship assistance unless a petition for
annulment, dissolution, or separation has been filed, or the marriage to the
child’s adoptive or biological parent has been terminated by divorce or
death.

(B) A foster parent may only be considered a relative for the purpose
of eligibility for guardianship assistance and only when the requirements of
all of the following subparagraphs are met:

(i) There is a compelling reason why adoption is not an achievable
permanency plan;

(ii) The foster parent is currently caring for a child in the legal cus-
tody of the Department who has a permanency plan or concurrent perma-
nent plan of guardianship;

(iii) The foster parent has cared for the child for at least the past 12
consecutive months; and

(iv) The Department has approved the foster parent for consideration
as a guardian.

(13) “Sibling” means one of two or more children or young adults
related:

(a) By blood or adoption through a common legal parent;

(b) Through the marriage of the legal or biological parents of the chil-
dren or young adults; or

(c) Through a legal or biological parent who is the registered domes-
tic partner of the legal or biological parent of the children or young adults.

(14) “Substitute caregiver” means a relative caregiver, foster parent,
or provider authorized to provide care to a child or young adult in the legal
or physical custody of the Department.

(15) “Young adult” means a person aged 18 through 20 years.

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.005

Hist.: CWP 36-2010(Temp), f. & cert. ef. 12-29-10 thru 6-27-11; CWP 7-2011, f. & cert. ef.
6-28-11

413-070-0660
Consideration of Guardianship as a Permanency Plan

(1) The Department may consider guardianship as a permanency plan
for a child in the care or legal custody of the Department based on the indi-
vidual safety, permanency, and well-being needs of the child, when the
Department has determined:

(a) The child is unable to safely return to the home of a parent; and

(b) Adoption is not an appropriate plan based on the best interest of
the child.

(2) When considering guardianship as the permanency plan, the case-
worker must:

(a) Consult with the child 14 years of age or older;

(b) Seek input from the child as developmentally appropriate, regard-
less of the age of the child;

(c) Assess the parents’ acceptance of guardianship as a permanency
plan, their desire for continued contact with the child, and how this will
impact the plan; and

(d) Document in the Department’s information system how the

requirements of subsections (a), (b), and (c) of this section were met.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 36-2010(Temp), f. & cert. ef. 12-29-10 thru 6-27-11; CWP 7-2011, f. & cert. ef.
6-28-11

413-070-0665
Consideration of a Substitute Caregiver as a Potential Guardian

(1) Prior to considering a substitute caregiver as a potential guardian,
the caseworker and the caseworker’s supervisor must comply with the
requirements of both of the following subsections:

(a) Review the Department’s diligent efforts to identify, contact, and
place a child with relatives and to place siblings together as required under
Child Welfare Policy I-E.1.1, “Search for and Engagement of a Child’s
Relatives”, OAR 413-070-0060 to 413-070-0087; and

(b) Confirm there are no current Department actions to:

(A) Identify a child’s relative as defined in OAR 413-070-
0655(12)(a)—(d);

(B) Assess an identified relative as defined in OAR 413-070-
0655(12)(a)—(d) who has either expressed an interest in and needs to be or
currently is being assessed as a permanency resource.

(2) In order to be considered as a potential guardian, the substitute
caregiver must:

(a) Have a current Certificate of approval from one of the following
entities:
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(A) The Department under Child Welfare Policy II-B.1, “Certification
Standards for Foster Parents, Relative Caregivers, and Pre-Adoptive
Parents”, OAR 413-200-0301 to 413-200-0396.

(B) Seniors and People with Disabilities Division, OAR 411-346-
0100 to 411-346-0230, “Foster Homes for Children with Developmental
Disabilities”.

(C) A foster care agency under Child Welfare Policy II-C.1.2,
“Licensing Foster Care Agencies”, OAR 413-215-0301 to 413-215-0396.

(D) A participating tribe when the potential guardian is currently cer-
tified as a foster home by the participating tribe as meeting the tribe’s cer-
tification and licensing standards.

(E) Another state when the potential guardian is currently certified or
otherwise approved by the state in which the potential guardian resides and
approved as a placement for the child under the Interstate Compact on
Placement of Children (ICPC).

(b) Agree with the Department that the child and any sibling under
consideration, and the substitute caregiver can maintain a stable relation-
ship and function effectively without Department supervision.

(c) Have an updated home study describing how the substitute care-
giver’s skills and abilities meet the best interests and needs for safety and
permanency for the child and any sibling under consideration.

(d) Have adequate means of financial support and connections to
community resources.

(e) Have a strong commitment to caring permanently for the child and
any sibling under consideration for whom the substitute caregiver has pro-
vided care.

(3) The caseworker must complete all of the following requirements
and present the results to a permanency committee, when scheduled:

(a) Assess the ability of the substitute caregiver to provide safety, per-
manency, and well-being for the child and any sibling under consideration.

(b) Assess with the certifier of the substitute caregiver the extent to
which the ongoing needs for safety, permanency, and well-being of the
child and any sibling under consideration are being met pursuant to Child
Welfare Policy I-E.3.1, “Placement Matching”, OAR 413-070-0640.

(c) Assess the commitment of the substitute caregiver to raise the
child and any sibling under consideration.

(d) Provide the substitute caregiver with information regarding the
duties and responsibilities of a guardian.

(e) Agree that the child, any sibling under consideration, and the sub-
stitute caregiver can maintain a stable relationship and function effectively
without Department supervision.

(f) Consult with the substitute caregiver regarding guardianship assis-
tance under Child Welfare Policy I-E.3.6.2, “Guardianship Assistance”,
OAR 413-070-0900 to 413-070-0974.

(A) When guardianship assistance will be requested, inform the sub-
stitute caregiver of the eligibility, application, and ongoing requirements of
guardianship assistance as described in Child Welfare Policy I-E.3.6.2,
“Guardianship Assistance”, OAR 413-070-0900 to 413-070-0974.

(B) When guardianship assistance will not be requested or may not be
approved due to eligibility restrictions, ensure that the substitute caregiver
has sufficient financial support and connections to community resources to
meet the needs of the child and any sibling under consideration without this
assistance.

Stat. Auth.: ORS 418.005 & 419B.369

Stats. Implemented: ORS 418.005, 419B.192 & 419B.369

Hist.: CWP 36-2010(Temp), f. & cert. ef. 12-29-10 thru 6-27-11; CWP 7-2011, f. & cert. ef.
6-28-11

413-070-0670
Approval and Implementation of a Guardianship Permanency Plan

(1) When the Department is considering a change in a child’s perma-
nency plan, the Department makes the determination pursuant to Child
Welfare Policy I-E.3.6, “Legal Permanency, Concurrent Planning, and Use
of Permanency Committee”, OAR 413-070-0500 to 413-070-0519, and the
child’s caseworker schedules a permanency committee.

(2) The permanency committee must review all of the information
presented to the committee and make recommendations to the Child
Welfare Program Manager or designee regarding:

(a) Whether guardianship is an appropriate permanency plan for the
child; and

(b) Whether the substitute caregiver can meet the child’s needs as
described in subsection (3)(c) of this rule and should be considered as a
potential guardian.

(3) The Child Welfare Program Manager or designee must decide
whether guardianship is the appropriate permanency plan for the child
based upon:
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(a) How a permanency plan of guardianship meets the child’s needs,
and the requirements of OAR 413-070-0660(1) and (2) and 413-070-
0665(2) and (3);

(b) Whether the Department has provided the child and the child’s
parents an opportunity to identify available permanency;

(c) Whether the substitute caregiver being considered as the potential
guardian is able to meet the child’s needs pursuant to Child Welfare Policy
I-E 3.1, “Placement Matching”, OAR 413-070-0640.

(4) Following the Child Welfare Program Manager or designee deci-
sion to approve guardianship as a permanency plan, the caseworker must:

(a) Request a permanency hearing before the court within 30 days of
the decision.

(b) Prior to the court hearing, provide the court with supporting writ-
ten documentation regarding the Department’s position that:

(A) Guardianship is in the child’s best interest; and

(B) Neither placement with parents nor adoption is an appropriate
plan.

(5) At the court hearing, the caseworker must:

(a) Recommend that the court approve changing the child’s perma-
nency plan to guardianship;

(b) Inform the court whether or not the potential guardian is applying
for guardianship assistance; and

(c) When guardianship assistance is being requested, inform the court
that after the Department has negotiated the amount or type of guardianship
assistance with the potential guardian, a subsequent court hearing will be

requested to allow the order of guardianship to be entered.
Stat. Auth.: ORS 418.005
Stats Implemented: ORS 418.005
Hist.: CWP 36-2010(Temp), f. & cert. ef. 12-29-10 thru 6-27-11; CWP 7-2011, f. & cert. ef.
6-28-11

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 8-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 6-30-11 thru 12-27-11

Notice Publication Date:

Rules Adopted: 413-010-0501, 413-010-0502

Rules Amended: 413-010-0500,413-010-0505,413-010-0510, 413-
010-0515, 413-010-0520, 413-010-0525, 413-010-0530, 413-010-
0535

Subject: OAR 413-010-0500 is being amended to restate the pur-
poses of the contested case hearing rules and the policies about hear-
ing rights, applicable rules, and computation of time. This rule is also
being amended to remove definitions, which will be located in OAR
413-010-0501 and to remove its description of policies about rep-
resentation which will be located in OAR 413-010-0502.

OAR 413-010-0501 about the definitions is being adopted to set
out definitions of certain terms used in the contested case rules. The
definitions of some of the terms previously defined in OAR 413-010-
0500 are being revised.

OAR 413-010-0502 about representation in contested cases and
who may attend a hearing is being adopted to set out set out and
revise policies on this topic. These topics were previously covered
in OAR 413-010-0500.

OAR 413-010-0505 about hearing requests is being amended to
clarify and correct references in the rule.

OAR 413-010-0510 about the notice for a contested case hearing
is being amended to more clearly specify that the required contents
of a notice on the topic of the Department’s right to recover payments
made pending a hearing decision.

OAR 413-010-0515 about continuation of benefits is being
amended to revise the circumstances and timelines under which pay-
ments and benefits may continue pending the hearing of a contest-
ed case.

OAR 413-020-0520 about informal conferences and OAR 413-
020-0525 about the burden of proof are being amended to indicate
when defined terms are used.

OAR 413-010-0530 about withdrawals and dismissals is being
amended to clarify terms used in the rule.

OAR 413-010-0535 about proposed and final orders is being
amended to revise the date on which a proposed and final order
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becomes a final order when a party does not submit timely excep-
tions or argument.
Rules Coordinator: Annette Tesch—(503) 945-6067

413-010-0500
Purpose, Right to Request Hearing, Applicable Rules, and
Computation of Time

(1) The purpose of these rules (OAR 413-010-0500 to 413-010-0535)
is to:

(a) State the rights of individuals and entities to request a contested
case hearing when the Department takes certain actions; and

(b) Set forth rules governing some aspects of the contested case hear-
ings process.

(2) The individuals and entities described below have the right to
request a contested case hearing under ORS Chapter 183. In order to exer-
cise the right to a hearing, the individual or entity must submit and the
Department must receive a hearing request which complies with OAR 413-
010-0505 within the timeframes described in that rule.

(a) A child or young adult placed in substitute care by the Department
may request a hearing in the manner set forth in OAR 413-010-0505 when
the Department issues a notice and decision that includes a statement of
hearing rights that:

(A) Reduces or terminates the base rate payment;

(B) Determines, denies, reduces or terminates a level of care payment;

(C) Determines, denies, reduces or terminates a level of personal care
payment;

(D) Denies eligibility under Title IV-E of the Social Security Act
when such denial impacts a benefit;

(E) Denies, reduces or terminates the base rate payment made on
behalf of the child’s or young adult’s minor child when the minor child:

(i) Lives with the child or young adult in substitute care; and

(ii) Is not in the legal custody of the Department; or

(F) Denies eligibility for medical assistance under Child Welfare
Policy I-E.6.2, “Title XIX and General Assistance Medical Eligibility,”
(OAR 413-100-0400 through 413-100-0610) when such denial impacts
assistance.

(b) A pre-adoptive family or an adoptive family applying for or
receiving adoption assistance under Child Welfare Policy I-G.3.1,
“Adoption Assistance,” (OAR 413-130-0000 to 413-130-0130) may request
a hearing in the manner set forth in OAR 413-010-0505 when the
Department issues a notice and decision that includes a statement of hear-
ing rights and:

(A) Denies Title IV-E adoption assistance benefits;

(B) Denies adoption assistance from state funds;

(C) Reduces adoption assistance payments or terminates adoption
assistance without the concurrence of the adoptive family;

(D) Reduces adoption assistance payments or terminates adoption
assistance for a reason other than a child turning age 18 or a young adult
turning age 21 when an extension has been granted; or

(E) Offers the family a specific amount or type of adoption assistance
when the Department and the adoptive family or pre-adoptive family are
unable to reach agreement through a negotiation or renegotiation under
OAR 413-130-0070 or 413-130-0075.

(c) A potential guardian or a guardian applying for or receiving
guardianship assistance payments under Child Welfare Policy I-E.3.6.2,
“Guardianship Assistance,” (OAR 413-070-0900 to 413-070-0982) in the
manner set forth in OAR 413-010-0505 when the Department issues a
notice and decision that includes a statement of hearing rights and:

(A) Denies Title IV-E guardianship assistance benefits;

(B) Terminates, reduces, or otherwise changes guardianship assis-
tance payments without the concurrence of the guardian;

(C) Terminates guardianship assistance for a reason other than a child
turning age 18 or a young adult turning age 21 when an extension has been
granted; or

(D) Offers the family a specific amount or type of guardianship assis-
tance when the Department and the guardian or potential guardian are
unable to reach agreement through a negotiation or renegotiation under
OAR 413-070-0917, 413-070-0939, or 413-070-0969.

(d) An applicant for a Certificate of Approval or a certified family
may request a hearing in the manner set forth in OAR 413-010-0505 when
the Department denies the application or revokes a certificate under Child
Welfare Policy II-B.1, “Certification Standards for Foster Parents, Relative
Caregivers, and Pre-Adoptive Parents,” (OAR 413-200-0301 to 413-200-
0396);
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(e) An applicant for a license to operate a private child-caring agency
or a licensee may request a hearing in the manner set forth in OAR 413-
010-0505 when the Department denies, suspends, or revokes a license or
imposes a civil penalty under Child Welfare Policy II-C.1, “Licensing
Umbrella Rules,” (OAR 413-215-0000 to 413-215-0131);

(f) An organization or school that operates a residential care program
for children and is not also a private child-caring agency may request a
hearing in the manner set forth in OAR 413-010-0505 when the Department
orders the organization or school to alter the conditions under which a child
lives or receives schooling or denies, suspends or revokes a license under
Child Welfare Policy II-C.1, “Licensing Umbrella Rules,” (OAR 413-215-
0000 to 413-215-0131);

(g) An applicant to adopt or an applicant for a Certificate of Approval
may request a hearing in the manner set forth in OAR 413-010-0505 when
the Department determines that the applicant is unfit based on the criminal
offender information or a false statement regarding criminal offender infor-
mation of the applicant or of another individual in the household of the
applicant under Child Welfare Policy I-G.1.4, “Oregon Computerized
Criminal History Checks and Nationwide Criminal History Checks through
the FBI for Relative Caregivers, Foster Parents, Other Persons in the
Household and Adoptive Parents for Children in the Care or Custody of
DHS.” (OAR 413-120-0400 to 413-120-0470).

(3) A person may request a hearing in the manner set forth in OAR
413-010-0505 when that person has the right to a contested case hearing
under a statute concerning Child Welfare Programs or a rule in Chapter 413.

(4) These rules (OAR 413-010-0500 to 413-010-0535), apply to con-
tested cases arising from the properly made hearings requests described in
sections (2) and (3) of this rule. The following other rules do or do not apply
as noted:

(a) OAR 137-003-0501 to 137-003-0700 apply to these contested
cases, except to the extent that rules in Chapter 413 are permitted to and
provide otherwise.

(b) Rules in Chapter 461 do not apply to these contested cases unless

arule in Chapter 413 expressly refers to them.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685,411.095, 418.005
Hist.: SOSCF 32-2001, f. 6-29-01 cert. ef. 7-1-01; CWP 6-2009(Temp), f. & cert. ef. 7-1-09
thru 12-28-09; CWP 10-2009(Temp), f. & cert. ef. 9-1-09 thru 12-28-09; CWP 20-2009, f. &
cert. ef. 12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0501
Definitions

The following definitions apply to these rules (OAR 413-010-0500 to
413-010-0535):

(1) “Adoption assistance” means assistance provided by the
Department on behalf of an eligible adoptive child or young adult, to offset
the costs associated with adopting and meeting the ongoing needs of the
child or young adult. Adoption assistance may be in the form of payments,
medical coverage, nonrecurring adoption expenses, or a special payment.

(2) “Adoptive family” means an individual or individuals who have
legalized a parental relationship to the child through a judgment of the
court.

(3) “Base rate payment” means a payment to the foster parent or rel-
ative caregiver at a rate established by the Department for the costs of pro-
viding the child or young adult with the following:

(a) Food — including the cost to cover a child’s or young adult’s spe-
cial or unique nutritional needs;

(b) Clothing — including purchase and replacement;

(c) Housing — including maintenance of household utilities, furnish-
ings, and equipment;

(d) Daily supervision — including teaching and directing to ensure
safety and well-being at a level which is appropriate based on the child’s or
young adult’s chronological age;

(e) Personal incidentals — including personal care items, entertain-
ment, reading materials, and miscellaneous items; and

(f) The cost of providing transportation — including local travel asso-
ciated with expenditure for gas and oil, and vehicle maintenance and repair
associated with transportation to and from extracurricular, child care, recre-
ational, and cultural activities.

(4) “Certificate of Approval” means a document that the Department
issues to approve the operation of a child-specific relative caregiver home,
child-specific foster home, pre-adoptive home, or a regular foster home.

(5) “Certified family” means an individual or individuals who hold a
current Certificate of Approval from the Department to operate a home to
provide care, in the home in which they reside, to a child or young adult in
the care or custody of the Department.

(6) “Child” means a person under 18 years of age.
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(7) “Foster parent” means a person who operates a home that has been
approved by the Department to provide care for an unrelated child or young
adult placed in the home by the Department.

(8) “Guardian” means an individual who has been granted guardian-
ship of a child through a judgment of the court.

(9) “Guardianship assistance” means assistance provided by the
Department to a guardian on behalf of an eligible child or young adult to
offset the costs associated with establishing the guardianship and meeting
the ongoing needs of the child or young adult. Guardianship assistance may
be in the form of payments, medical coverage or reimbursement of nonre-
curring guardianship expenses.

(10) “Level of care payment” means the payment provided to an
approved or certified family, a guardian, a pre-adoptive family or an adop-
tive family based on the child’s or young adult’s need for enhanced super-
vision as determined by applying the CANS algorithm to the results of the
CANS screening.

(11) “Level of personal care payment” means the payment to a qual-
ified provider for performing the personal care services for an eligible child
or young adult based on the child’s or young adult’s need for personal care
services as determined by applying the personal care services algorithm to
the results of the personal care services rating scale.

(12) “Licensee” means a private child-caring agency or an organiza-
tion or school that offers a residential program for children (regulated pur-
suant to ORS 418.327) and holds a license issued by the Department.

(13) “Participating tribe” means a federally recognized Indian tribe in
Oregon with a Title IV E agreement with the Department.

(14) “Party” means a person entitled to a contested case hearing under
these rules.

(15) “Pre-adoptive family” means an individual or individuals who:

(a) Has been selected to be a child’s adoptive family; and

(b) Is in the process of legalizing the relationship to the child through
the judgment of the court.

(16) “Potential guardian” means an individual who:

(a) Has been approved by the Department or participating tribe to be
a child’s guardian; and

(b) Is in the process of legalizing the relationship to the child through
the judgment of the court.

(17) “Private child-caring agency” is defined by the definitions in
ORS 418.205, and means a “child-caring agency” that is not owned, oper-
ated, or administered by any governmental agency or unit.

(a) A “child-caring agency” means an agency or organization provid-
ing:

(A) Day treatment for disturbed children;

(B) Adoption placement services;

(C) Residential care, including but not limited to foster care or resi-
dential treatment for children;

(D) Outdoor youth programs (defined at OAR 413-215-0911); or

(E) Other similar services for children.

(b) A child-caring agency does not include residential facilities or fos-
ter care homes certified or licensed by the Department under ORS 443.400
to 443.455,443.830, and 443.835 for children receiving developmental dis-
ability services.

(18) “Relative caregiver” means a person who operates a home that
has been approved by the Department to provide care for a related child or
young adult who is placed in the home by the Department.

(19) “Young adult” means a person aged 18 through 20 years.
Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 183411 - 183.685, 411.095, 418.005

Hist.: CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0502
Representation

(1) When a child or young adult has the right to a hearing because the
Department takes an action under OAR 413-010-0500(2)(a), the foster par-
ent or relative caregiver may:

(a) Request a hearing on behalf of the child or young adult; and

(b) Participate in the hearing as a representative on behalf of the child
or young adult.

(2) When the Department takes an action to deny, reduce, or terminate
a benefit or service that is provided under Title IV-E or Title XIX of the
Social Security Act, a party may be represented by an attorney, a relative, a
friend, or other spokesperson as authorized by federal law.

(3) In all other cases, a party may represent themselves or be repre-
sented by an attorney.
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(4) The Department, with the consent of the Attorney General, has
authorized its employees to represent the Department in cases involving the
actions described in OAR 413-010-0500(2)(a).

(5) A Department employee acting as the Department’s representative
may not make legal argument on behalf of the Department.

(a) “Legal argument” includes argument on:

(A) The jurisdiction of the Department to hear the contested case;

(B) The constitutionality of a statute or administrative rule or the
application of a constitutional requirement to the Department; and

(C) The application of court precedent to the facts of the particular
contested case proceeding.

(b) “Legal argument” does not include presentation of a motion, evi-
dence, examination and cross-examination of a witness, or presentation of
a factual argument or arguments on:

(A) The application of a statute or administrative rule to the facts in
the contested case;

(B) Comparison of a prior Department action when handling a simi-
lar situation;

(C) The literal meaning of a statute or administrative rule directly
applicable to an issue in the contested case;

(D) The admissibility of evidence; and

(E) The correctness of a procedure being followed in the contested
case hearing.

(6) The Department may be represented in any contested case pro-
ceeding by the Department of Justice.

(7) Contested cases under these rules are not open to the public and
are closed to nonparticipants, except nonparticipants may attend subject to

the consent of each party and the Department.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685, 411.095, 418.005
Hist.: CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0505
Hearing Requests

(1) To request a hearing under OAR 413-010-0500(2)(a):

(a) The party or the party’s representative must complete and sign a
hearing request form approved by the Department: and

(b) The form must be received by the Department not later than 30
days following the mailing date or date of personal delivery of the notice.

(2) Requests for a hearing under OAR 413-010-0500(2)(b)-(g) must
be in writing and must be received by the Department by the date specified
in the Department’s notice.

(3) In the event a request for a hearing is not timely, OAR 137-003-
0528 applies, except to the extent provided otherwise in section (5) of this
rule.

(4) If a contested case notice was sent by regular mail, and the party
or party’s representative indicates that neither the party nor the party’s rep-
resentative received or had actual knowledge of the contested case notice,
the Department must advise the party or party’s representative of the right
to request a hearing under section (5) of this rule.

(5) When the Department receives a hearing request that is not filed
within the timeframe required by section (1) or section (2) of this rule but
is filed no later than 60 days after a notice becomes a final order under OAR
413-010-0510(3):

(a) If the Department finds that the party and party’s representative
did not receive the written notice and did not have actual knowledge of the
notice, the Department refers the request for a hearing to the Office of
Administrative Hearings (OAH) for a contested case hearing on the merits
of the Department’s action described in the notice.

(b) The Department may refer the request for a hearing to the OAH
for a contested case proceeding to determine whether the party or party’s
representative received the written notice or had actual knowledge of the
notice. At the hearing, the Department must show that the party or party’s
representative had actual knowledge of the notice or that the Department
mailed the notice to the correct address of the party or party’s representa-
tive.

(6) Upon receipt of a hearing request that is not described in OAR
413-010-0500(2), the Department may enter an order that the hearing
request is not eligible for referral to OAH. Alternately, the Department may
refer a hearing request to OAH for a decision on the question of whether

there is a right to a contested case hearing.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685, 411.095, 418.005, 2009 OL ch. 126
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 9-2009(Temp), f. & cert.
ef. 8-12-09 thru 12-28-09; CWP 20-2009, f. & cert. ef. 12-29-09; CWP 8-2011(Temp), f. &
cert. ef. 6-30-11 thru 12-27-11
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413-010-0510
Notice

(1) When the Department takes any of the actions described in OAR
413-010-0500(2), the Department issues a written notice as described in
OAR 137-003-0505 to the person that has the right to a contested case hear-
ing.

(2) In addition to the information required by OAR 137-003-0505,
when the Department takes any of the actions described in OAR 413-010-
0500(2)(a)—(c), the written notice also must:

(a) Specity the date the notice is mailed or personally delivered;

(b) Specity the action the Department intends to take and the effective
date of the action. If benefits are reduced or closed to reflect cost-of-living
adjustments in benefits or other mass change under a program operated by
a federal agency or to reflect a mass change to payments in another program
operated by the Department, it is sufficient to meet this requirement that the
notice state all of the following:

(A) The general nature of the change.

(B) Examples of how the change affects the benefits of the group of
affected clients.

(C) The month in which the change will take place.

(c) Specify the circumstances under which payments or benefits are
continued if a hearing is requested and whether continued payments or ben-
efits may be subject to recovery by the Department if the Department’s
action is upheld; and

(d) If the Department intends to terminate benefits or payments
because the individual is ineligible for the benefits or payments or the pro-
gram is terminated, state that the individual may reapply for assistance if
circumstances affecting the eligibility of the individual change.

(3) Department notices indicate that the Department designates the
record of the proceeding, including information in the Department’s file or
files and materials added by a party, as the record upon default. The
Department’s notice becomes a final order:

(a) The day after the date prescribed in the notice as the deadline for
requesting the hearing if the party fails to request a hearing; or

(b) The day the Department or OAH mails an order dismissing the
hearing request because the party withdraws the request or fails to appear
on the date and at the time set for the hearing.

(4) When the Department terminates or reduces benefits or services
under subsections (2)(a) through (2)(c) of OAR 413-010-0500, the
Department must send the notice:

(a) At least 10 calendar days before the effective date of the action,
except as provided in subsection (b) of this section.

(b) When the Department changes a benefit standard that results in the
reduction, suspension or closure of a grant of public assistance:

(A) At least 30 days before the effective date of the action; or

(B) At least 10 working days before the effective date of the action
when the Department has fewer than 60 days before the effective date to
implement the proposed change.

(c) For purposes of this rule, the term “changes a benefit standard”
means a change to the applicable inflation-adjusted contribution, income,
or payment standard. It does not include the annual adjustment to a stan-

dard based on a federal or state inflation rate.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685, 411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 20-2009, f. & cert. ef.
12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0515
Continuation of Benefits

(1) Except as otherwise provided in this rule, a recipient of benefits is
entitled to receive continuing benefits when the Department takes any
action to suspend, reduce, or terminate benefits or services as described in
subsections (2)(a)(A)—(F), (2)(b) or (2)(c) of OAR 413-010-0500, and the
Department has:

(a) Provided at least 10 days notice of such action as required by OAR
413-010-0510;

(b) Received a request for a hearing from the recipient not later than
30 days following the mailing date or date of personal delivery of the
notice, whichever is earlier; and

(c) Received such request prior to the effective date of the action.

(2) Any continuing benefits authorized by this rule are subject to
recovery by the Department to the extent that the Department’s action is
sustained or otherwise upheld.

(3) Continuing benefits may not be provided:

(a) When the recipient specifically requests that he or she not receive
continued assistance pending a hearing decision;
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(b) After a final order is issued by the Department;

(c) After a change affecting the recipient’s grant, as described in sub-
sections (2)(a)(A), (B), (D), and (E), (2)(b) or (2)(c) of OAR 413-010-0500,
occurs while the hearing decision is pending and the recipient fails to
request a hearing after notice of the change; or

(d) After a determination is made at a hearing that the sole issue is one
of state or federal law or policy or change in state or federal law and not one
of incorrect grant computation.

(4) Except as otherwise provided in this rule, if the Department pro-
vides less than 10 days notice of an action to suspend, reduce, or terminate
benefits or services as described in subsections (2)(a)(A), (B), (D), and (E),
(2)(b) or (2)(c) of OAR 413-010-0500, a recipient of benefits is entitled to
receive continuing benefits if the Department:

(a) Receives a request for a hearing from the recipient within 10 days
of the mailing of the notice of the action; and

(b) Determines that the action resulted from other than the application
of federal or state law or policy or a change in state or federal law.

(5) Except as otherwise provided in this rule, if the Department pro-
vides less than 10 days notice of an action to suspend, reduce, or terminate
benefits or services as described in subsection (2)(a)(C) or (F) of OAR 413-
010-0500, or 5 days notice in cases of probable fraud as described in 42
CFR 431.214, a recipient of benefits is entitled to receive continuing bene-
fits if the Department:

(a) Receives a request for a hearing from the recipient within 10 days
of the mailing of the notice of the action; and

(b) Determines that the action resulted from other than the application

of federal or state law or policy.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685, 411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 9-2009(Temp), f. & cert.
ef. 8-12-09 thru 12-28-09; CWP 20-2009, f. & cert. ef. 12-29-09; CWP 8-2011(Temp), f. &
cert. ef. 6-30-11 thru 12-27-11

413-010-0520
Informal Conference

(1) The Department representative and the party or party’s represen-
tative may have an informal conference to discuss any of the matters listed
in OAR 137-003-0575(4). The informal conference also may be used to:

(a) Provide an opportunity for the Department and the party to settle
the matter;

(b) Ensure the party understands the reason for the action that is the
subject of the hearing request;

(c) Give the party an opportunity to review the documents that are the
basis for that action;

(d) Give the party an opportunity to review the rules that support the
Department’s action;

(e) Give the party and the Department the chance to correct any mis-
understanding of the facts; and

(f) Give the Department an opportunity to review its action.

(2) The party may, at any time prior to the hearing date, request an

additional informal conference with the Department representative.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685,411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 20-2009, f. & cert. ef.
12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0525
Burden of Proof
In any contested case covered by these rules (OAR 413-010-0500 to

413-010-0535), the party has the burden of proof.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685,411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 20-2009, f. & cert. ef.
12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0530
Withdrawals and Dismissals

(1) Withdrawals.

(a) A party or party’s representative may withdraw a request for a
hearing orally or in writing at any time before a final order has been issued
on the contested case.

(b) Following a withdrawal under subsection (a) of this section, the
Department or the Office of Administrative Hearings sends an order dis-
missing the hearing request to the party’s last known address. The party
may cancel the withdrawal if a request to cancel the withdrawal is received
by the Department representative up to the tenth work day following the
date such an order is sent. If the party withdrew the hearing request in writ-
ing, the Department must receive a timely written request to cancel the
withdrawal.
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(c) The Department may withdraw any pending referral from OAH at
any time before a final order is served when:

(A) The Department provides to the party the relief sought; or

(B) The Department and the party reach an agreement under ORS
183.417(3).

(2) Dismissals. An order dismissing a hearing request is issued when
the party or the party’s representative does not appear at the time and place
specified for the hearing.

(a) The dismissal by order is effective on the date the order is issued.

(b) The Department may reconsider and cancel the dismissal under
OAR 137-003-0675 on request of the party on a timely showing that the
party was unable to attend the hearing and unable to request a postpone-
ment for reasons beyond party’s reasonable control. The Department may

refer the reconsideration decision to OAH.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685,411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 20-2009, f. & cert. ef.
12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-010-0535
Proposed and Final Orders

(1) When the Department refers a contested case under these rules
(OAR 413-010-0500 to 413-010-0535) to OAH, the Department indicates
on the referral whether the Department is authorizing:

(a) A proposed order;

(b) A proposed and final order (OAR 137-003-0645(4); or

(c) A final order.

(2) During or after a contested case hearing, when it is determined
that the correct application of OAR 413-020-0230, 413-090-0133, or 413-
090-0150 requires the consideration of facts that differ from the facts on
which the Department made a decision to deny, reduce, or terminate either
a level of care payment or a level of personal care payment, the Department
will reapply OAR 413-020-0230,413-090-0133, or 413-090-0150 based on
new or different facts.

(3) When the Department authorizes either a proposed order or a pro-
posed and final order:

(a) The party may file written exceptions and written argument to be
considered by the Assistant Director for Children, Adults, and Families
Division or the Assistant Director’s designee. The exceptions and argument
must be received at the location indicated in the order not later than the
tenth day after service of the proposed order or proposed and final order.

(b) If the party does not submit timely exceptions or argument fol-
lowing a proposed and final order, the proposed and final order becomes a
final order on the eleventh day after service of the proposed and final order
unless the Department has issued a revised order or has notified the parties
and the administrative law judge that the Department will issue the final
order.

(c) When the Department receives timely exceptions or argument, the
Department issues the final order, unless the Department requests that OAH
issue the final order under OAR 137-003-0655.

(4) A request by a party for reconsideration or rehearing must be filed
with the person who signed the final order within the time limits of OAR
137-003-0675.

(5) A final order should be issued or the case otherwise resolved no
later than 90 days following the receipt of the request for a hearing.

(6) A final order is effective immediately upon being signed or as oth-
erwise provided in the order.

(7) The Department reserves the right to withdraw or amend any final

order issued by OAH or the Department at any time permitted by law.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411 - 183.685,411.095, 418.005
Hist.: CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 20-2009, f. & cert. ef.
12-29-09; CWP 8-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 9-2011(Temp)

Filed with Sec. of State: 6-30-2011

Certified to be Effective: 6-30-11 thru 12-27-11

Notice Publication Date:

Rules Amended: 413-020-0200,413-020-0210, 413-020-0230, 413-
020-0233, 413-020-0236, 413-020-0240, 413-020-0245, 413-020-
0255

Subject: These rules about enhanced supervision and supervision
planning are being changed because the Department is clarifying the
structure in which decisions regarding level of care payments are
made for guardianship assistance and adoption assistance. These
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rules are also being amended to fully implement the Fostering con-
nection to Success and Increasing Adoptions Act of 2008 (122 Stat.
3949-3981) that provide for Guardianship Assistance payments and
Adoption Assistance payments for eligible children up to age 21.
These rules are also being amended to explain the Department’s
responsibility for decision-making in level of care payments.

OAR 413-020-0200 about the purpose of the Department’s rules
(OAR 413-020-0200 to 413-020-0255) regarding the Department’s
responsibilities regarding enhanced supervision is being amended to
clarify the purpose of the rules.

OAR 413-020-0210 about the definitions of key terms used in
these rules is being amended to add current and remove and revise
outdated definitions of certain terms used throughout these rules.

OAR 413-020-0230 about the referral for and review of the CANS
screening is being amended to restate the referral and review of
CANS screenings for children and young adults in substitute care and
children and young adults receiving or about to receive guardianship
assistance or adoption assistance.

OAR 413-020-0233 about when a supervision plan is required is
being amended to restate when a supervision plan is or is not required
subsequent to determination that a child needs enhanced supervision.

OAR 413-020-0236 is being amended to restate the Department
responsibilities for supervision plans and use of physical restraint.

OAR 413-020-0240 is being amended to restate the limitations and
reporting requirements when a physical restraint is used.

OAR 413-020-0245 is being amended to restate the monitoring
responsibilities of the Department when a child or young adult has
a supervision plan.

OAR 413-020-0255 is being amended to restate training required
for planned use of physical restraint.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-020-0200
Purpose

The purpose of these rules (OAR 413-020-0200 to 413-020-0255), is
to describe the responsibilities of the Department to:

(1) Identity the supervision needs of a child or young adult in substi-
tute care with a certified family;

(2) Develop a supervision plan describing the actions and activities
provided by a certified family, the Department, and other individuals to
meet the child or young adult’s need for enhanced supervision;

(3) Describe the responsibilities of the certified family and the
Department when physical restraint is used;

(4) Monitor the completion of behavior and crisis management train-
ing when physical restraint is included in a child or young adult’s supervi-
sion plan; and

(5) Conduct a CANS screening during the negotiation of guardianship
assistance pursuant to OAR 413-070-0900 through 413-070-0974 or nego-
tiation of adoption assistance pursuant to OAR 413-130-0000 through 413-

130-0130.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SCF 4-1996, f. & cert. ef. 9-11-96; CWP
3-2003, f. & cert. ef. 1-7-03; CWP 6-2007, f. & cert. ef. 5-1-07; CWP 6-2009(Temp), f. &
cert. ef. 7-1-09 thru 12-28-09; CWP 11-2009(Temp), f. & cert. ef. 9-25-09 thru 12-28-09;
CWP 21-2009, f. & cert. ef. 12-29-09; CWP 9-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-
11

413-020-0210
Definitions

The following definitions apply to OAR 413-020-0200 to 413-020-
0255:

(1) “Adoption assistance agreement” means a written agreement,
binding on the parties to the agreement, between the Department and the
pre-adoptive family or adoptive family of an eligible child or young adult,
setting forth the assistance the Department is to provide on behalf of the
child or young adult, the responsibilities of the pre-adoptive family or adop-
tive family and the Department, and the manner in which the agreement and
amount of assistance may be modified or terminated.

(2) “Adoptive family” means an individual or individuals who have
legalized a parental relationship to the child through a judgment of the
court.

(3) “BRS” means Behavior Rehabilitation Services, a Medicaid fund-
ed program that provides behavioral intervention, counseling, or skill build-
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ing services in a professional, shelter, or residential (including therapeutic
foster care formerly referred to as proctor care) placement setting.

(4) “CANS screener” means an individual, who performs CANS
screenings under the supervision of the Level of Care Manager, under a
contract with the Department, and who annually completes the training in
the use of the Oregon CANS Comprehensive Screening Tool with a docu-
mented reliability score of 0.70 or greater.

(5) “CANS screening” means Child and Adolescent Needs and
Strengths screening, a process of gathering information on a child or young
adult’s needs and strengths used for one or more of the following purposes:

(a) Identifying case planning, service planning, and supervision needs
of the child or young adult in substitute care with a certified family;

(b) Determining the level of care payment while in substitute care
with a certified family; and

(c) Determining the level of care payment included in an adoption
assistance agreement or guardianship assistance agreement.

(6) “Certified family” means an individual or individuals who hold a
current Certificate of Approval from the Department to operate a home to
provide care, in the home in which he or she resides, to a child or young
adult in the care or custody of the Department.

(7) “Certifier” means a Child Welfare employee who conducts assess-
ments of applicants interested in providing relative or foster care to a child
or young adult in the care or custody of the Department, determines
whether or not to recommend approval of the operation of a relative care or
foster home, and monitors the compliance of a relative care or foster care
home with Child Welfare certification rules.

(8) “Child” means a person under 18 years of age.

(9) “Department” means Department of Human Services, Child
Welfare.

(10) “Enhanced supervision” means the additional support, direction,
observation, and guidance necessary to promote and ensure the safety and
well-being of a child or young adult when the child or young adult quali-
fies for a level of care payment.

(11) “Foster parent” means a person who operates a home that has
been approved by the Department to provide care for an unrelated child or
young adult placed in the home by the Department.

(12) “Guardian” means an individual who has been granted guardian-
ship of the child through a judgment of the court.

(13) “Guardianship assistance” means assistance provided on behalf
of an eligible child or young adult to offset the costs associated with estab-
lishing the guardianship and meeting the ongoing needs of the child or
young adult. Guardianship assistance may be in the form of payments,
medical coverage or reimbursement of nonrecurring guardianship expens-
es.

(14) “Guardianship assistance agreement” means a written agree-
ment, binding on the parties to the agreement, between the Department and
the guardian of an eligible child or young adult setting forth the assistance
the Department is to provide on behalf of the child or young adult, the
responsibilities of the guardian and the Department, and the manner in
which the agreement and amount of assistance may be modified or termi-
nated.

(15) “Level of care payment” means the payment provided to an
approved or certified family, a guardian, a pre-adoptive family or an adop-
tive family based on the child or young adult’s need for enhanced supervi-
sion as determined by applying the CANS algorithm to the results of the
CANS screening.

(16) “Mechanical restraint” means the use of any physical device to
involuntarily restrain the movement of all or a portion of a child’s body as
a means of controlling his or her physical activities in order to protect the
child or other persons from injury. Mechanical restraint does not apply to
movement restrictions stemming from medicinal, dental, diagnostic, or sur-
gical procedures which are based on widely accepted, clinically appropri-
ate methods of treatment by qualified professionals operating within the
scope of their licensure.

(17) “Participating tribe” means a federally recognized Indian tribe in
Oregon with a Title IV-E agreement with the Department.

(18) “Physical restraint” means the act of restricting a child or young
adult’s voluntary movement as an emergency measure to manage and pro-
tect the child or young adult or others from injury when no alternate actions
are sufficient to manage the child or young adult’s behavior. Physical
restraint does not include temporarily holding a child or young adult to
assist him or her or assure his or her safety, such as preventing a child from
running onto a busy street.

(19) “Potential guardian” means an individual who:
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(a) Has been approved by the Department or participating tribe to be
a child’s guardian; and

(b) Is in the process of legalizing the relationship to the child through
the judgment of the court.

(20) “Pre-adoptive family” means an individual or individuals who:

(a) Has been selected to be a child’s adoptive family; and

(b) Is in the process of legalizing the relationship to the child through
the judgment of the court.

(21) “Relative caregiver” means a person who operates a home that
has been approved by the Department to provide care for a related child or
young adult placed in the home by the Department.

(22) “Seclusion” means the involuntary confinement of a child alone
in a specifically designed room from which the child is physically prevent-
ed from leaving.

(23) “Supervision plan” means a documented set of strategies that is
developed to assist a relative caregiver or foster parent in providing the
additional support, observation, direction, and guidance necessary to pro-
mote and ensure a child or young adult’s safety and well-being.

(24) “Young adult” means a person aged 18 through 20 years.

Stat. Auth.: ORS 418.005 & 418.340

Stats. Implemented: ORS 418.005, 418.330, 418.335 & 418.340

Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SCF 4-1996, f. & cert. ef. 9-11-96; SCF 8-
1997, f.8-12-97, cert. ef. 8-25-97; CWP 3-2002, f. & cert. ef. 1-7-03; CWP 6-2007, f. & cert.
ef. 5-1-07; CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; CWP 11-2009(Temp), f.
& cert. ef. 9-25-09 thru 12-28-09; CWP 21-2009, f. & cert. ef. 12-29-09; CWP 9-
2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-020-0230
Referral for and Review of the CANS Screening

(1) The caseworker of the child or young adult must complete a
CANS screening referral:

(a) Within the first 20 days of a child’s initial placement in substitute
care with a certified family;

(b) Unless subsection (d) applies, ten months from the date of the
most recent CANS screening and annually thereafter when the child or
young adult has continuously lived with a certified family and the certified
family has received a level of care payment; and

(c) Unless subsection (d) applies, five business days after a child or
young adult, whose initial placement in substitute care was a BRS place-
ment, moves to the home of a certified family.

(d) When a child’s permanency plan is adoption or guardianship and
the caseworker has submitted an adoption assistance application or a
guardianship assistance application, the caseworker must consult with the
adoption assistance and guardianship assistance unit prior to submitting a
referral.

(2) After consultation with and approval of a supervisor, a child or
young adult’s caseworker may complete and submit to the Level of Care
Manager a CANS screening referral under any of the following circum-
stances unless subsection (1)(d) of this rule applies:

(a) When a child or young adult currently living with a certified fam-
ily has never had a CANS screening and is currently exhibiting ongoing
behavior or functioning that may indicate the need for enhanced supervi-
sion and a level of care payment;

(b) When a child or young adult returns to a placement with a certi-
fied family after a BRS placement of six months or longer;

(c) When a child or young adult is living with a certified family and
the certified family has observed ongoing, documented changes in behav-
ior or functioning which:

(A) Have not improved after a revision of the supervision actions and
activities provided by the certified family and other individuals; or

(B) Endanger the child or young adult’s safety or the safety of others.

(3) An adoption assistance coordinator or guardianship assistance
coordinator may complete and submit a CANS screening referral to the
Level of Care Manager under the following circumstances:

(a) Written documentation of the child or young adult’s current
behavior and functioning has been submitted to the adoption assistance and
guardianship assistance coordinator by one of the following individuals:

(A) A child or young adult’s adoptive family, regardless of whether
there has been a previous CANS screening;

(B) A child’s pre-adoptive family when the child is not in the legal
custody of the Department;

(C) A child or young adult’s guardian, regardless of whether there has
been a previous CANS screening; or

(D) A child or young adult’s potential guardian who has been
approved by a participating tribe.

(b) The written documentation submitted under subsection (a) of this
section demonstrates ongoing behavior or functioning indicating the need
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for enhanced supervision and a level of care payment, and one of the fol-
lowing apply:

(A) A CANS screening has never been completed;

(B) A CANS screening has not been completed within the past twelve
months; or

(C) The child or young adult exhibits a significant, ongoing change in
behavior since the CANS screening that was completed within the 12
month period following the previous CANS screening.

(4) The Level of Care Manager, within five business days of receipt
of a CANS screening referral submitted under section (2) or (3) of this rule:

(a) May approve a CANS screening after reviewing the referral, if the
child or young adult’s behavior and functioning, as described in the refer-
ral, indicates a CANS screening is needed to assess the need for enhanced
supervision and a level of care payment;

(b) Must notity the individual who submitted the CANS screening
referral whether a CANS screening has been approved and the basis for the
decision; and

(c) Must send an approved CANS screening referral to a CANS
screener.

(5) A CANS screener, upon receipt of the CANS screening referral
submitted under section (1) or section (4) of this rule must:

(a) Review the referral information;

(b) Contact the caseworker, when the child is in substitute care, to
gather information about the child or young adult’s strengths and needs;

(c) Contact the certified family, pre-adoptive family, adoptive family,
potential guardian identified by a participating tribe, or guardian of the
child or young adult and gather information about the child or young adult’s
strengths and needs;

(d) Contact the child or young adult and other individuals who pro-
vide services to the child or young adult as appropriate and gather sufficient
information to understand the child or young adult’s strengths and needs to
complete the CANS screening; and

(e) When a child or young adult has current suicidal ideation or intent:

(A) Notify the child or young adult’s caseworker or adoption or
guardianship assistance coordinator and, if applicable, notify the pre-adop-
tive family, adoptive family, potential guardian, or guardian; and

(B) Immediately develop a supervision plan with the certified family
when the child or young adult is in substitute care with a certified family.

(6) After the CANS screener has gathered information regarding the
child or young adult’s strengths and needs, as described in subsections
(5)(a)-(d), the CANS screener rates each element of a child or young adult’s
behavior and functioning on a scale of zero to three, in a manner consistent
with the principles of the Child and Adolescent Needs and Strengths
Comprehensive Screening Tool appropriate for the child or young adult’s
age. The CANS screener documents the appropriate rating for each element
and provides written explanation for any rating of either 2 or 3 on an ele-
ment that is a need and any rating of O or 1 on an element that is a strength.

(a) When the child is five years old or younger, the CANS screener
rates the child using the DHS 9601 — Child and Adolescent Needs and
Strengths Comprehensive Screening Tool Ages Birth through Five, dated
August 2009, and revised in June 2011, which by reference is incorporated
in OAR 413-090-0010(2)(f)(A).

(b) When the child or young adult is six years old or older, the CANS
screener rates the child or young adult using the DHS 9602 — Child and
Adolescent Needs and Strengths Comprehensive Screening Tool ages Six
through Twenty dated July, 2009, and revised in June 2011, which by ref-
erence is incorporated in OAR 413-090-0010(2)(f)(B).

(c) The Department maintains these documents on the Department’s
website. Printed copies of these documents may be obtained by contacting
the Department of Human Services, Children, Adults and Families, ATTN:
Level of Care Manager, 500 Summer Street NE, E-93, Salem, OR 97301.

(7) The CANS screener must complete the activities in sections (5)
and (6) and submit the CANS screening results to the Level of Care
Manager within fifteen business days following the receipt of the referral.

(8) Within ten business days of the receipt of the CANS screening
results, the Level of Care Manager or designee:

(a) Reviews the CANS screening results;

(b) Contacts the CANS screener when results appear inconsistent
with the referral information or documentation of a child or young adult’s
strengths and needs and may instruct the CANS screener to:

(A) Gather additional information;

(B) Reapply the CANS ratings; and

(C) Resubmit the CANS screening results.

(c) Approves the CANS screening results unless subsection (b)
applies; and
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(d) Applies the CANS algorithm which by reference is incorporated
in OAR 413-090-0010(2)(f)(C) to the approved CANS screening results to
determine whether:

(A) The child or young adult living with a certified family is eligible
for a level of care payment and requires enhanced supervision; or

(B) The child or young adult eligible for adoption assistance or
guardianship assistance is eligible for a level of care payment.

(9) The Level of Care Manager may approve a revision of the ratings
of an approved CANS screening when new or different information rele-
vant to the correct application of the CANS screening has been presented:

(a) In preparation for a contested case hearing requested under OAR
413-010-0500(2)(a)—(c):

(b) During an informal conference under OAR 413-010-0520; or

(c) During the renegotiation of an adoption assistance agreement
under OAR 413-130-0075 or a guardianship assistance agreement under
OAR 413-070-0969.

(10) The Level of Care Manager or designee sends the CANS screen-
ing results to the following individuals:

(a) The child or young adult’s caseworker and the certified family,
with whom the child or young adult is living, on behalf of the child or
young adult; or

(b) The adoption assistance and guardianship assistance coordinator
and child or young adult’s pre-adoptive family, adoptive family, guardian or
the potential guardian identified by a participating tribe.

(11) When the caseworker receives a child or young adult’s CANS
screening results, the caseworker must:

(a) Contact the certified family to review the CANS screening results;

(b) When the CANS screening results indicated the child or young
adult currently has suicidal ideation or intent, review the supervision plan
developed during the CANS screening no later than one business day after
the receipt of the CANS screening results to determine whether the plan
continues to be appropriate;

(c) Incorporate the needs and strengths identified in the CANS screen-
ing into the case plan; and

(d) Determine whether a supervision plan must be developed, modi-

fied, or terminated under OAR 413-020-0233 and 413-020-0236.
Stat. Auth.: ORS 418.005 & 418.340
Stats. Implemented: ORS 418.005, 418.330, 418.335 & 418.340
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SCF 4-1996, f. & cert. ef. 9-11-96; CWP
3-2002, f. & cert. ef. 1-7-03; CWP 6-2007, f. & cert. ef. 5-1-07; CWP 6-2009(Temp), f. &
cert. ef. 7-1-09 thru 12-28-09; CWP 11-2009(Temp), f. & cert. ef. 9-25-09 thru 12-28-09;
CWP 21-2009, f. & cert. ef. 12-29-09; CWP 9-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-
11

413-020-0233
When a Supervision Plan is Required

(1) The caseworker must develop a supervision plan with the certified
family with whom the child or young adult lives within 30 days of:

(a) The receipt of the CANS screening results that indicates enhanced
supervision is necessary to maintain the safety and support the well-being
of the child or young adult and the child or young adult qualifies for a level
of care payment; or

(b) When a child or young adult who has enhanced supervision needs
and is receiving a level of care moves from one certified family to another
certified family.

(2) A supervision plan is not required for a level of care payment
included in an adoption assistance agreement or guardianship assistance

agreement.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: CWP 6-2007, f. & cert. ef. 5-1-07; CWP 6-2009(Temp), f. & cert. ef. 7-1-09 thru 12-
28-09; CWP 11-2009(Temp), f. & cert. ef. 9-25-09 thru 12-28-09; CWP 21-2009, f. & cert.
ef. 12-29-09; CWP 9-2011(Temp), f. & cert. ef. 6-30-11 thru 12-27-11

413-020-0236
Development, Documentation, and Termination of a Supervision Plan

(1) After the caseworker has reviewed the CANS screening results for
a child or young adult living with a certified family that indicates the child
or young adult has enhanced supervision needs and qualifies for a level of
care payment, the caseworker must:

(a) Contact the certified family to explain the supervision needs iden-
tified in the CANS screening results; and

(b) During a meeting with the certified family, the child or young
adult, as appropriate, and others who may participate in a supervision plan,
explain the supervision requirements necessary to maintain the safety and
support the well-being of the child or young adult and develop a supervi-
sion plan that meets the supervision needs of the child or young adult.
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(A) If the child or young adult qualifies for Level 1 (moderate needs),
the supervision plan must require the certified family to provide an envi-
ronment with the additional support, direction, observation, and guidance
from the certified family necessary to ensure a child or young adult’s safe-
ty and well-being, beyond the level of supervision that typically is required
for a child or young adult of the same age.

(B) If the child or young adult qualifies for Level 2 (intermediate
needs), the supervision plan must require the certified family to provide a
structured environment, additional support, direction, observation, and
guidance necessary to ensure a child or young adult’s safety and well-being,
beyond the level of supervision that typically is required for a child or
young adult of the same age.

(C) If the child or young adult qualifies for Level 3 (advanced needs),
the supervision plan must require the certified family to provide a highly
structured environment, additional support, direction, observation, and
guidance necessary to ensure a child or young adult’s safety and well-being,
beyond the level of supervision that typically is required for a child or
young adult of the same age.

(2) The supervision plan must include:

(a) The supervision actions or activities that are to be provided by the
certified family and other individuals to meet the child or young adult’s
identified needs. Examples of appropriate supervision actions or activities
may include, but are not limited to: proactive use of space, use of routine,
structure of the environment, positive reinforcement, and de-escalation
techniques;

(b) The actions and assistance the Department will provide to support
the certified family in addressing the supervision needs of the child or
young adult and to maintain the child or young adult in the home;

(c) The actions the child or young adult will take to support the super-
vision plan;

(d) The persons responsible for monitoring the child or young adult’s
supervision needs and the supervision actions and activities;

(e) How the persons responsible for monitoring the child or young
adult’s supervision needs and the supervision actions and activities are to
communicate with each other; and

(f) A requirement that the supervision plan be reviewed during the
first face-to-face contact described in OAR 413-080-0059(1)(c) after the
date the supervision plan is signed by the individuals identified in section
(3) of this rule.

(3) The supervision plan must be signed by:

(a) The caseworker ;

(b) The certified family;

(c) The child or young adult, if able; and

(d) Any other individuals who are to provide specific actions or activ-
ities in the supervision plan.

(4) The supervision plan must be approved by the caseworker’s super-
visor.

(5) A supervision plan may include physical restraint as a supervision
action or activity only if the certified family has completed the physical
restraint training requirements described in OAR 413-020-0255.

(6) A supervision plan that authorizes a certified family to use physi-
cal restraint must:

(a) Focus on intervention strategies that are designed to modify a
child or young adult’s behavior without the need for physical restraint;

(b) Explain that a physical restraint is to be used only when the child
or young adult’s behavior poses an imminent danger to self or others, and
when no alternate actions are sufficient to stop a child or young adult’s
behavior;

(c) Be approved by the Child Welfare program manager; and

(d) Require the certified family:

(A) To document and report the circumstances of each use of physi-
cal restraint in writing as soon as reasonably possible after the use of phys-
ical restraint on a form approved by the Department, which explains:

(i) The behavior that required the use of physical restraint;

(ii) The specific attempts to stop the child or young adult’s behavior
without the use of physical r