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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation
and the on-line Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing the complete
text of Oregon Administrative Rules (OARs) filed during the
previous year through November 15, or the last workday before that
if the 15th falls on a weekend or holiday. The Oregon Bulletin is a
monthly on-line supplement that contains rule text amended after
publication of the print Compilation, as well as proposed rulemaking
and rulemaking hearing notices. The Bulletin also publishes certain
non-OAR items such as Executive Orders of the Governor, Opinions
of the Attorney General, and Department of Environmental Quality
cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit
assists agencies with the notification, filing and publication require-
ments of the administrative rulemaking process.

How to Cite

Every administrative rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division num-
ber and a four-digit rule number (000-000-0000). Example: Oregon
Administrative Rules, chapter 166, division 500, rule 0020 (short
form: OAR 166-500-0020).

Understanding an Administrative Rule’s ‘“History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessitate
ongoing rulemaking. To track changes to individual rules and organ-
ize the rule filing forms for permanent retention, the Administrative
Rules Unit has developed for each rule a “history” which is located
at the end of the rule text. An administrative rule “history” outlines
the statutory authority, statutes implemented and dates of each
authorized modification to the rule text. Changes are listed in chrono-
logical order and identify in abbreviated form the agency, filing num-
ber, year, filing date and effective date. For example: “OSA 4-1993,
f. & cert. ef. 11-10-93” documents a rule change made by the
Oregon State Archives (OSA). The history notes this was the 4th
filing from the Archives in 1993, it was filed on November 10, 1993
and the rule changes became effective on the same date. The most
recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of
an Administrative Rule

The on-line OAR Compilation is updated on the first of each month
to include all rule actions filed with the Administrative Rules Unit,
Secretary of State’s office by the 15th of the previous month, or by
the last workday before the 15th if that date falls on a weekend or
holiday. The annual printed OAR Compilation contains the full text
of all rules filed during the previous year through November 15, or
the last workday before that if the 15th falls on a weekend or
holiday. Subsequent changes to individual administrative rules are
listed by rule number in the OAR Revision Cumulative Index which
is published monthly in the on-line Oregon Bulletin. These listings
include the effective date, the specific rulemaking action, and the
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issue of the Bulletin that contains the full text of the amended rule.
The Bulletin contains the full text of permanent and temporary rules
filed for publication.

Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available on-line through the Oregon State Archives web
site at <http://arcweb.sos.state.or.us>. Printed volumes of the Com-
pilation are deposited in Oregon’s Public Documents Depository
Libraries listed in OAR 543-070-0000. Complete sets and individ-
ual volumes of the Compilation may be ordered by contacting:
Administrative Rules Unit, Archives Division, 800 Summer Street
NE, Salem, OR 97310, (503) 373-0701, Julie.A.Yamaka@state.or.us

2011-2012 Oregon Bulletin Publication Schedule

The Administrative Rules Unit accepts proposed rulemaking
notices and administrative rule filings Monday through Friday, 8:00
am to 5:00 pm, at the Oregon State Archives, 800 Summer Street NE,
Salem, Oregon 97310. To expedite the rulemaking process agencies
are encouraged file a Notice of Proposed Rulemaking Hearing
specifying hearing date, time and location, and submit their filings
early in the submission period to meet the following deadlines:

Submission Deadline — Publishing Date

December 15, 2011
January 13,2012
February 15, 2012
March 15,2012
April 13,2012
May 15, 2012

June 15,2012

July 13,2012
August 15,2012
September 14, 2012
October 15,2012
November 15, 2012

January 1, 2012
February 1,2012
March 1, 2012
April 1,2012
May 1,2012

June 1, 2012

July 1,2012
August 1,2012
September 1, 2012
October 1, 2012
November 1, 2012
December 1, 2012

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2011, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms are available from the Adminis-
trative Rules Unit, Archives Division, 800 Summer Street NE,
Salem, Oregon 97301, (503) 373-0701, or are downloadable at
<http://arcweb.sos.state.or.us/pages/rules/index .html>

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

Note: The official copy of an Oregon Administrative Rule is contained in the
Administrative Order filed at the Archives Division. Any discrepancies with
the published version are satisfied in favor of the Administrative Order.

© January 1, 2012 Oregon Secretary of State. All rights reserved. Repro-
duction in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER 12 - 10

ESTABLISHING THE OREGON DOMESTIC VIOLENCE
PREVENTION AND RESPONSE TASK FORCE

Oregon, like most states across the nation, continues to see an
increase in injuries and death due to domestic violence. Despite the
many efforts aimed at preventing this violence and supporting its
victims, domestic violence continues to be a public health and safe-
ty crisis in our communities.

The effects of this violence on our families and communities are pro-
found. Impacts include personal injury, homelessness, lost work time
and productivity, alcohol and other drug abuse, increased health care
costs, adverse impacts on children, and denial of victims’ basic
human dignity. Too often, as we have seen repeatedly in Oregon,
domestic violence can be lethal.

Across Oregon, families, government agencies, schools, victim serv-
ices advocates, communities, employers, public health and social
service organizations are struggling to respond to this crisis.

Domestic violence is one of the most complex and tragic challenges
our society faces today. We must commit to identifying gaps that cur-
rently exist in our response to this public health and safety crisis. We
must further create a plan to ensure that culturally appropriate best
practice prevention and response methods are implemented, so that
victims and children are protected and communities are safer.

This Order creates the Oregon Domestic Violence Prevention and
Response Task Force to engage stakeholders, to identify priorities,
and to create and facilitate the implementation of a long term strate-
gic plan to eradicate domestic violence in our state.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. The Oregon Domestic Violence Prevention Task Force (“Task
Force”) is established.

2. The purpose of the Task Force shall be to:

a. Facilitate the coordination of the statewide response to domes-
tic violence including prevention activities;

b. Identify and address existing gaps in services and system
response, including disparate services for racial and ethnic minori-
ties, Native American and tribal members, and gay and trans-
gender populations;

c. Improve the efficacy and efficiency of system response to
domestic violence;

d. Identify and implement best practices prevention strategies;

e. Provide leadership and serve as a forum to engage key stake-
holders in establishing goals, creating performance measures,
supporting implementation, and monitoring outcomes;

f. Provide regular updates on the status of goals and outcomes to
the Governor’s Office and the Legislature;

g. Advise the Governor and the legislature on policy, Legislative,
and other changes necessary to implement prevention and
response strategies; and

h. Advocate for legislative, policy, and other changes necessary to
accomplish the Task Force’s charge.
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3. The Task Force shall consist of 19 members. All members shall
serve at the pleasure of their appointing authority. The Task Force
shall include:

a. One member who is a non-profit victim services advocate from
an urban community, appointed by the Governor;

b. One member who is a non-profit victim services advocate from
a rural community, appointed by the Governor;

c. One member who is a non-profit children’s advocate, appoint-
ed by the Governor;

d. Three members representing racial minorities, appointed by the
Governor;

e. Two members representing Oregon’s federally recognized
tribes, appointed by the Governor;

f. One member representing gay and transgender advocates,
appointed by the Governor;

g. One member who represents the civil legal services communi-
ty, appointed by the Governor;

h. One member representing District Attorneys in Oregon,
appointed by the Governor;

i. One member of the public who is a survivor of domestic
violence, appointed by the Governor;

j- The Attorney General or designee;

k. The director of the Bureau of Labor and Industries or designee;
1. The director of the Oregon Health Authority or designee

m. The director of Oregon Housing and Community Services;
n. The director of the Department of Human Services;

0. One member of the state senate, appointed by the Senate
President; and

p- One member of the state house, appointed by the House Speak-
er.

4. During the first year of operation, the Task Force shall address
the following topics with the intent of making recommendations
to the Governor and the Legislature:

a. Adequacy and availability of services to racial and ethnic
minorities;

b. Domestic violence in the workplace;
c. Teen dating violence; and

d. Availability and adequacy of services to minors (issues raised
in SB 757, 2011 legislative session);

5. Task Force shall also prioritize the findings and recommenda-
tions of the Oregon Domestic Violence Fatality Review Team in
preparing recommendations for the Legislature. The Task Force
shall coordinate recommendations with the work of the Attorney
General’s Sexual Assault Task Force and the Batterers Interven-
tion Task Force.

6. Staff for the Task Force shall be provided by the Department of
Human Services and the Oregon Health Authority.

7. The Governor will appoint a Chair and Vice-Chair of the Task
Force from the members of the Task Force. The Chair shall estab-
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EXECUTIVE ORDERS

lish an agenda and provide leadership and direction. The Task
Force shall meet at least 9 times per year at the direction of the
Chair or the Governor.

8. The Chair may appoint and approve the creation of subcom-
mittees as necessary to address the subject matter called for in this
order. The Chair may, on behalf of the Governor, request partici-
pation of other persons in subcommittees to further the Task
Force’s work.

9. The Chair shall appoint members as necessary to serve as
liaisons to other groups with related missions.

10. A quorum for Task Force meetings shall consist of a majori-
ty of the appointed members. The Task Force shall strive to oper-
ate by consensus; however, the Task Force may approve measures
and make recommendations based on an affirmative vote of a
majority of members.

11. The members of the Task Force shall receive no compensation
for their activities as members of the Task Force.

12. This Order shall expire December 31, 2014.
Done at Salem, Oregon, this 22nd day of June, 2012.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST

/s/ Kate Brown
Kate Brown
SECRETARY OF STATE

EXECUTIVE ORDER NO. 12 - 11

DETERMINATION OF A STATE OF EMERGENCY IN
HARNEY AND MALHEUR COUNTIES DUE TO EXTREME
FIRES

Pursuant to ORS 401.165, I find that extreme fires have caused and
immediately threaten to cause local adverse natural and economic
disaster conditions in Harney and Malheur Counties. These condi-
tions have resulted in evacuations of homes, road closures, power
outages, as well as broad impacts to cattle, ranching operations,
wildlife and habitat.

Beginning on July 8th, 2012 lightning strikes ignited two large fires:
the Miller Homestead Fire in Harney County and the Long Draw Fire
in Malheur County. With existing drought conditions, high temper-
atures, and erratic winds, these two fires grew quickly. Combined,
the fires have burned over 750,000 acres in the two counties,
making them among the largest fires in state history. Professional and
volunteer firefighters and everyday citizens are to be commended for
their fire defense efforts and success in limiting damages and
protecting both life and property under extremely challenging
conditions.

The conditions resulting from these wildfires threaten significant
economic loss to Harney and Malheur Counties, as well as to the
counties’ agricultural, livestock, and natural resource land bases.
Current conditions are being addressed by state agencies including
the Department of Agriculture, Department of Fish and Wildlife, and
Oregon Emergency Management.

A timely response to this situation is vital to the well being and eco-
nomic security of the citizens and businesses in the region. I am
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therefore declaring a state of emergency in Harney and Malheur
Counties and directing the following activities:

IT IS HEREBY ORDERED AND DIRECTED:

1. The Oregon Department of Agriculture is directed to coordinate
and provide assistance in seeking federal resources available to
mitigate adverse conditions and affect agricultural recovery in
Harney and Malheur Counties.

2.The Oregon Department of Fish and Wildlife is directed to coor-
dinate and provide assistance in seeking federal resources avail-
able for rangeland species and habitat restoration and monitoring
in Harney and Malheur Counties.

3. The Office of Emergency Management is directed to coordinate
and assist as needed with assessment and mitigation activities to
address current and projected conditions in Harney and Malheur
Counties.

4. All other departments are directed to coordinate with the above
agencies and to provide appropriate state resources as determined
essential to assist affected political subdivisions in Harney and
Malheur Counties.

This emergency is declared only for Harney and Malheur Coun-
ties and expires on December 31, 2012.

These findings were made verbally on July 16th, 2012 at 3:30 p.m.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST

/s/ Kate Brown
Kate Brown
SECRETARY OF STATE

EXECUTIVE ORDER 12 - 12

AMENDING EXECUTIVE ORDER 12-10 ESTABLISHING
THE OREGON DOMESTIC VIOLENCE PREVENTION
AND RESPONSE TASK FORCE

On June 22,2012, I issued Executive Order No. 12-10 establishing
the Oregon Domestic Violence Prevention and Response Task Force.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

1. Section 3 of Executive Order No. 12-10 is amended as follows:

3. The Task Force shall consist of 21 members. All members shall
serve at the pleasure of their appointing authority. The Task Force
shall include:

a. One member who is a non-profit victim services advocate from
an urban community, appointed by the Governor;

b. One member who is a non-profit victim services advocate from
a rural community, appointed by the Governor;

c. One member who is a non-profit children’s advocate, appoint-
ed by the Governor;

d. Three members representing racial minorities, appointed by the
Governor;

e. Two members representing Oregon’s federally recognized
tribes, appointed by the Governor;
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EXECUTIVE ORDERS

f. One member representing gay and transgender advocates,
appointed by the Governor;

g. One member who represents the civil legal services communi-
ty, appointed by the Governor;

h. One member representing District Attorneys in Oregon,
appointed by the Governor;

i. One member of the public who is a survivor of domestic
violence, appointed by the Governor;

j- The Attorney General or designee;
k. The director of the Bureau of Labor and Industries or designee;
1. The director of the Oregon Health Authority or designee

m. The director of Oregon Housing and Community Services;
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n. The director of the Department of Human Services;

o. Two members of the state senate, appointed by the Senate
President; and

p.- Two members of the state house, appointed by the House
Speaker.

Done at Salem, Oregon, this 23rd day of July, 2012.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST
/s/ Kate Brown

Kate Brown
SECRETARY OF STATE
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OTHER NOTICES

REQUEST FOR COMMENTS
PROPOSED CLEANUP ACTION FOR
(FORMER) LINDBECK FARMS

COMMENTS DUE: 5 p.m., August 31,2012

PROJECT LOCATION: Tax Lot 103, Orchard Heights Road,
Salem, Oregon

PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.320
DEQ is providing a thirty-day opportunity for public review and
comment on the (former) Lindbeck Farm administrative records that
support a No Further Action (NFA) finding. The Lindbeck Farm
facility has historically been used for agricultural purposes and the
site is currently being redeveloped as an urban residential use.
HIGHLIGHTS: Mountain West Investment Company (MWIC)
requested a No Further Action (NFA) from DEQ with respect to site
investigation and cleanup of legacy pesticides related to historic agri-
cultural activities at the site. MWIC entered DEQ’s Voluntary
Cleanup Program (VCP) on June 29, 2012 for regulatory oversight
under the Independent Cleanup Pathway (ICP).

HOW TO COMMENT: Send comments by 5 p.m., August 31,
2012, to DEQ Project Manager Cliff Walkey at walkey.cliff@
deq.state.or.us

A thirty-day public opportunity to review and comment will extend
from August 1, 2012 through August 31, 2012.

To review the project file, call Cliff Walkey at (541) 633-2003 for
a file review appointment.

To access site summary information and other documents in DEQ’s
Environmental Cleanup Site Information database, go to
http://www.deq.state.or.us/lq/ECSl/ecsi.htm, then enter ECSI #5732
in the Site ID box and click “Submit” at the bottom of the page. Next,
click the link labeled ECSI # 5732 in the Site ID/Info column.
THE NEXT STEP: DEQ intends to issue a No Further Action
(NFA) finding conditioned upon comments received during the pub-
lic opportunity to review the (former) Lindbeck Farm administrative
record during August 2012. DEQ will consider and respond to all
comments received.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach,
503-229-5696 or toll free in Oregon at 800-452-4011; fax to 503-
229-6762; or email to deqinfo@deq.state.or.us

People with hearing impairments may call 711.

PUBLIC NOTICE
CONSENT ORDER SIGNED WITH PORT OF PORTLAND
FOR MCBRIDE SLOUGH IN PORTLAND

PROJECT LOCATION: 8000 block, NE Alderwood Rd., Portland,
Oregon.

AGREEMENT: The Department of Environmental Quality has
entered into a consent order agreement with the Port of Portland.
Under the agreement, the Port will characterize sediments in
McBride Slough, determine sediment risk to human and ecological
health and identify any current upland sources of contaminants to the
McBride Slough. The Port also agrees to produce a feasibility study
to determine options for any future action needed to clean up
McBride Slough sediments and control current upland sources of
contaminants.

HIGHLIGHTS: McBride Slough originates near the SE corner of
Portland International Airport and flows under Alderwood Road.
McBride Slough water is pumped to the mainstem Columbia Slough
east of Alderwood Road. Multnomah County Drainage District
collected and analyzed sediments in McBride Slough as a part of
emergency sediment dredging and stockpiling work to reduce flood-
ing risks in winter 2011. The investigation identified contamination
as potentially posing unacceptable risk to human health and the envi-
ronment in both dredge material and the new McBride Slough sed-
iment surface. Elevated contaminants included polychlorinated
biphenyls, also known as PCBs, pesticides and polynuclear aromat-
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ic hydrocarbons. During historic airport operations, hazardous sub-
stance releases likely occurred to McBride Slough as a result of con-
taminated storm water runoff. The facility currently operates under
a stormwater discharge permit.
FOR MORE INFORMATION: To access the consent order along
with site summary information and other documents in DEQ’s
Environmental Cleanup Site Information database, go to:
http://www.deq.state.or.us/Webdocs/Forms/Output/FPController.ash
x?SourceldType=11&Sourceld=5676&Screen=Load Complete site
files for ECSI#5676 are available for public review at DEQ’s North-
west Region Office in Portland. To schedule an appointment to
review files, call 503- 229-6729. For more information about this
cleanup project, contact DEQ Project Manager Sarah Miller at 503-
229-5040 or miller.sarah@deq.state.or.us
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach, 503-
229-5696 or toll free in Oregon at 800-452-4011; fax to 503-229-
6762; or email to deqinfo@deq.state.or.us.

People with hearing impairments may call 711.

REQUEST FOR COMMENTS
PROPOSED CLEANUP ACTION FOR SEVENTH STREET
STATION, 701 SW 7TH STREET, CORVALLIS, OREGON

COMMENTS DUE: 5 p.m., August 31,2012

PROJECT LOCATION: 701 SW 7th Street, Corvallis, Oregon
PROPOSAL: Pursuant to Oregon Revised Statute (ORS) 465.320
DEQ is providing a thirty-day opportunity for public review and
comment on the 701 SW 7th Street, Corvallis, Oregon facility admin-
istrative records that support a No Further Action (NFA) finding. The
site is currently being redeveloped with multifamily residential units.
Prior to construction activities, the site was primarily vacant land
with the exception of a single story warehouse in the central portion
of the site, a billboard located on the northeastern portion of the site,
and a railroad spur transecting the northeastern portion of the site.
HIGHLIGHTS: 701 SW 7th Street, LLC requested a No Further
Action (NFA) from DEQ with respect to site investigation and
cleanup of legacy contamination related to historic activities at the
site. 701 SW 7th Street, Corvallis, Oregon entered DEQ’s Voluntary
Cleanup Program (VCP) on June 27, 2012 for regulatory oversight
under the Independent Cleanup Pathway (ICP).

HOW TO COMMENT: Send comments by 5 p.m., August 31,
2012, to DEQ Project Manager Cliff Walkey at walkey.cliff@deq.
state.or.us and/or by US Postal mail addressed to Mr. Walkey’s atten-
tion at the DEQ’s Bend, Oregon office located at 475 NE Bellevue
Drive, Suite 110, Bend, Oregon 97701-7415.

A thirty-day public opportunity to review and comment will extend
from August 1, 2012 through August 31,2012.

To review the project file, call Cliff Walkey at (541) 633-2003 for
a file review appointment.

To access site summary information and other documents in DEQ’s
Environmental Cleanup Site Information database, go to
http://www.deq.state.or.us/lq/ECSI/ecsi.htm, then enter ECSI #5723
in the Site ID box and click “Submit” at the bottom of the page. Next,
click the link labeled ECSI # 5723 in the Site ID/Info column.
THE NEXT STEP: DEQ intends to issue a No Further Action
(NFA) finding conditioned upon comments received during the pub-
lic opportunity to review the 701 SW 7th Street, Corvallis, Oregon
administrative record during August 2012. DEQ will consider and
respond to all comments received.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications and Outreach, 503-
229-5696 or toll free in Oregon at 800-452-4011; fax to 503-229-
6762; or email to deqinfo@deq.state.or.us.

People with hearing impairments may call 711.
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A CHANCE TO COMMENT ON A PROPOSED
REMEDY SELECTION FOR THE SKOPIL’S
DRY CLEANER PROPERTY, LOCATED AT

2605 WILLAMETTE STREET, EUGENE, OREGON

Oregon Department of Environmental Quality (DEQ) invites public
comment on a proposed remedy selection for a cleanup of soil and
groundwater contamination at the Skopil’s Dry Cleaner property,
located at 2605 Willamette Street, Eugene, Oregon. DEQ has
completed a review of remedial action alternatives at the Skopil’s Dry
Cleaner Site (Site). The Site is located in a mixed commercial/
residential area.

Contamination in soil and groundwater at the site appear to result
from releases of dry cleaning chemical (perchloroethane, or PCE) to
the surface or subsurface. It is likely that much of the contamination
at the site resulted from historic past practices at the facility. Skopil’s
Dry Cleaner now reports using a non-PCE based cleaner.

Skopil’s has already performed an interim remedial action meas-
ure at the Site involving removal of contaminated soil, as well as in-
situ chemical oxidation, followed by several years of groundwater
quality and air quality monitoring.

Six applicable technologies were considered as remedial actions.
The alternatives were: 1) Soil excavation and disposal, 2) soil
excavation and disposal together with an engineering control 3) soil
excavation and disposal together with in-situ biological/chemical
reduction and engineering control 4) limited soil excavation/disposal
together with in-situ biological/chemical reduction and soil vapor
extraction, 5) soil excavation/disposal together with in-situ biolog-
ical/chemical reduction, in-situ chemical oxidation, and soil vapor
extraction, and 6) soil excavation/disposal together with in-situ
biological/chemical reduction (backfill and injection), and soil vapor
extraction.

These alternatives were evaluated with regard to the applicability
of the technology to the subsurface conditions, the contaminant’s
characteristics, and the demonstrated effectiveness at similar sites.

DEQ is recommending remedial alternative 4), which is a combi-
nation of soil excavation and disposal together with in-situ biologi-
cal and chemical reduction plus soil vapor extraction that will remove
remaining residual contamination and prevent exposure to contam-
ination. The institutional controls would consist of a DEQ-approved
Easement and Equitable Servitude (EES) recorded on the property
deed. The EES would require the following:

1. If necessary based on the presence of residual contamination in
soil or groundwater, a deed restriction identifying restrictions on the
use of the property.

2. Preparation of a Contaminated Media Management Plan for
proper management of any impacted media generated during con-
struction activities.

The EES would run with the land to ensure that future owners or
lessees of the property have knowledge of site conditions and the
requirements of the EES. With DEQ concurrence, the EES could be
removed from the property deed if additional site investigation or
testing were performed that demonstrated additional controls were
no longer needed.

Project documents for this site are available for public review at
DEQ’s Eugene office, 165 E. 7th Avenue, Suite 100, Eugene 97401.
Contact the file specialist at (541) 686-7838 or 1-800-844-8467 (toll-
free in Oregon) for an appointment. Please send written comments
to Norman Read at the listed above address or via email at
read norm@deq.state.or.us. DEQ must receive written comments by
5 p.m., August 31,2012.

REQUEST FOR COMMENTS
PROPOSED CLEANUP APPROVAL FOR
USPS-PROCESSING AND DISTRIBUTION CENTER

COMMENTS DUE: August 30,2012

PROJECT LOCATION: 715 NW Hoyt Street, Portland, Oregon
PROPOSAL: The Department of Environmental Quality invites
public comment on a proposed conditional no further action decision
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for the United States Postal Service — Processing and Distribution
(USPS-P&DC) facility.

HIGHLIGHTS: The 13-acre site is currently occupied by the
central mail processing and distribution center for Oregon and SW
Washington, and includes a large processing facility and post office,
parking garage, vehicle maintenance facility, and parking and maneu-
vering areas for postal trucks. From 1882 to 1974, portions of the site
were occupied by a rail yard, while from 1893 to the early 1930s a
small gas manufacturing plant operated on-site. USPS occupied the
eastern half of the site under a lease beginning in the 1960s and
purchased the entire site in 1974.

Soil contamination has been found on-site, primarily metals and
petroleum compounds. Groundwater in the northwest site corner has
been impacted by former gas manufacturing operations. Risk assess-
ments and evaluations conducted from 2006 to 2009 identified poten-
tial risk to excavation workers and occupational workers (by
volatilization from soil in one area), and hypothetical future urban
residents and occupational, excavation and construction workers.
Risk to current site users (USPS employees) is mitigated by the
paving and buildings covering the site. Site redevelopment, if it
occurs, would expose covered soil and possibly impacted ground-
water in the northwest site corner, and present risk at that time. In
2010, DEQ selected a cleanup remedy for the site based on both cur-
rent (USPS) use, and considering potential site redevelopment. The
remedy for current use (Existing Site Use) consists of: 1) mainte-
nance of the existing site cover; 2) appropriate management of any
soil or groundwater removed from below the site cover; 3) a prohi-
bition on groundwater use; and 4) the recording of a property deed
that recognizes site environmental conditions and related restrictions.
If the site is redeveloped, the Future Site Use remedy will need to be
implemented which includes limited hot spot removal and replace-
ment of the protective cover over the site.

In 2011, improvements to the site cover were made with DEQ over-
sight, including repaving in some areas where paving was damaged.
A Closure Report for the “Existing Site Use” remedy was approved
by DEQ in 2012. The required deed notice has been recorded. All
conditions of the DEQ-selected remedy under the Existing Site Use
scenario have been met. DEQ is therefore prepared to issue a con-
ditional No Further Action determination for the USPS site follow-
ing this public notice period.

HOW TO COMMENT: Site files are available for public review at
DEQ’s Northwest Region Office in Portland. To schedule an appoint-
ment to review files please call (503) 229-6729. The DEQ Project
Manager is Daniel Hafley, (503) 229-5417. Send written comments
to the Project Manager, DEQ, Northwest Region, 2020 SW 4th Ave.,
Portland, OR 97201 or hafley.dan@deq.state.or.us by August 30,
2012.

THE NEXT STEP: DEQ will consider all public comments and the
Northwest Region Administrator will make and publish the final
decision after consideration of these comments.

OPPORTUNITY FOR COMMENTS
PROPOSED APPROVAL OF ANALYSIS OF
BROWNFIELD CLEANUP ALTERNATIVES

COMMENTS DUE: 5 p.m., August 31,2012

PROJECT LOCATION: 116 NW Bridge Rd., John Day
PROPOSAL: The Department of Environmental Quality (DEQ) is
providing notice for a public opportunity to review and comment on
the Analysis of Brownfield Cleanup Alternatives (ABCA) for the
Blue Mtn. Junior High Building located at 116 NW Bridge Rd. in
John Day, Oregon. The ABCA details the analysis and selection of
protective cleanup options designed to address Asbestos Containing
Material (ACM) at the site.

HIGHLIGHTS: The property is comprised of an approximately 2-
acre parcel including a main school building (constructed in 1936),
gym, and two independent building structures (a classroom and a
museum). ACM has been identified as the primary contaminant in
the buildings that must be addressed before any renovation of the site.
The ABCA selected the abatement of all ACM and miscellaneous
hazardous substances as the preferred remedial alternative.
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HOW TO COMMENT: Send comments by 5 p.m., August 31,
2012, to DEQ Project Manager Katie Robertson by phone at 541-
278-4620, by mail at 700 SE Emigrant, Suite 330, Pendleton, OR
97801, by e-mail at robertson katie@deq.state.or.us or by fax at 541-
278-0168.

To access site summary information, ABCA, and other documents

in DEQ’s Environmental Cleanup Site Information database, go to
www.deq.state.or.us/lq/ECSl/ecsi.htm, select “Search complete
ECSI database” link, enter 5283 in the Site ID box and click
“Submit” at the bottom of the page. Next, click the link labeled 5283
in the Site ID/Info column. To review the project file, contact the
project manager above for a file review appointment.
THE NEXT STEP: DEQ will consider all public comments
received before finalizing the selected remedial action for the site.
DEQ will provide written responses to all received public comments.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. If you need information in
another format, please contact DEQ toll free in Oregon at 800-
452-4011, email at deqinfo@deq_state.or.us, or 711 for people with
hearing impairments.

REQUEST FOR COMMENTS
PROPOSED NO FURTHER ACTION DETERMINATION,
BANDON SHOPPING CENTER, BANDON, OREGON

COMMENTS DUE: August 30,2012

PROJECT LOCATION: The Bandon Shopping Center is located
at 11 Michigan Avenue, in Bandon, Oregon.

PROPOSAL: DEQ is proposing that no further action is required
at the site to human health and the environment.
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HIGHLIGHTS: Historical operation of a drycleaner in the Bandon
shopping center resulted in drycleaning chemicals being released to
the environment. Investigations beginning in 2008 indicated that
drycleaning vapors were present in indoor air and beneath the slab
floor of the building at levels that posed a risk to site users. A treat-
ment system was installed to remove the vapor and operated for sev-
eral months in 2011. Subsequent tests showed that drycleaning vapor
levels had reduced significantly. Drycleaning vapors at the site no
longer pose an unacceptable risk to site users.

There is no significant soil contamination at the site and no ground-
water contamination. There is no off-site contamination or ecolog-
ical exposure to site-related chemicals.

Since conditions on site and off site are protective of human health
and since there is no ecological risk, DEQ has determined that no fur-
ther action is required. On August 1, running through August 30,
2012, DEQ will provide public notice and opportunity to comment
on the determination.

HOW TO COMMENT: The proposed determination is available at
DEQ’s Western Region Office, at 165 E 7th, Suite 100, Eugene,
Oregon 97401, or electronically by request to brown.geoff@deq.
state.or.us. To review files at DEQ’s office, please contact DEQ’s file
review coordinator at (541) 686-7819 to make an appointment. Com-
ments may be submitted to Geoff Brown, DEQ Cleanup Project
Manager, by email at brown.geoff@deq_state.or.us ; by mail at DEQ,
167 E 7th, Suite 100, Eugene, Oregon 97401; or by fax at 541-
686-7551.

THE NEXT STEP: DEQ will review and consider all comments
received during the comment period. Once all comments have been
considered and addressed, DEQ will issue a letter of no further
action to the property owner and change the status of the site in the
ECSI database.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking to
offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: Amend rules related to registration and application
for registration. Amend rule related to Hearing Requirements.

Date: Time: Location:
9-11-12 1:30 p.m. 670 Hawthorne Ave. SE
Suite 220

Salem, OR, 97301
Hearing Officer: Dan Linscheid
Stat. Auth.: ORS 672.255
Other Auth.: ORS 670.310
Stats. Implemented: ORS 672.002-672.325
Proposed Amendments: 820-001-0015, 820-010-0215, 820-010-
0225, 820-010-0226, 820-010-0415, 820-010-0440, 820-010-0444,
820-010-0463, 820-010-0470, 820-020-0040
Last Date for Comment: 9-11-12, Close of Hearing
Summary: OAR 820-001-0015 — Revises requirements related to a
hearing request as a result of recent changes made to the Model Rules
as they relate to the Administrative Procedures Act (APA).

OAR 820-010-0215 — Revises language to include that any evi-
dence of further preparation for readmission to a subsequent exam-
ination as required by OAR 820-010-0465 must be included in the
single application package.

OAR 820-010-0225 — Revises language to clarify that examina-
tion scores will only be released if the official transcripts(s) that doc-
uments the degree and date awarded is received with 6 months of tak-
ing the examination.

OAR 820-010-0226 — Revises language to clarify that examina-
tion scores will only be released if the official transcripts(s) that doc-
uments the degree and date awarded is received with 6 months of tak-
ing the examination. Also includes language to accept education
obtained from programs related to engineering or land surveying for
entrance to the FLS examination; sets the criteria.

OAR 820-010-0415 — Housekeeping; Removes language that
refers to the Washington State Board of Registration for Professional
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Engineers and Land Surveyors and the obsolete Memorandum of
Understanding (MOU).

OAR 820-010-0440 — Changes the available administration for the
Industrial discipline from Fall to Spring; minor housekeeping.

OAR 820-010-0444 — Housekeeping; Deletes the Washington
Structural IIT examination from the examinations proctored by the
Board.

OAR 820-010-0463 — Housekeeping; Deletes reference to the
cutoff score and MOU related to the Washington Structural III exam-
ination.

OAR 820-010-0470 — Housekeeping; Deletes the Washington
Structural III examination.

OAR 820-020-0040 — Includes additional reasons that may inval-
idate the examination results of an examinee who engages in exam-
ination subversion.

Rules Coordinator: Mari Lopez
Address: Board of Examiners for Engineering and Land Surveying,
670 Hawthorne Ave. SE, Suite 220, Salem, OR 97301
Telephone: (503) 362-2666, ext. 26
Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amends the rules to include the notice of rights
forms.

Stat. Auth.: ORS 144.140, 144.050, 144.123, 183.315, 183415,
163.105,163.115

Other Auth.: Smith v. Board of Parole, 250 Or App 345 (2012)
Stats. Implemented: ORS 144.106, 144.107, 144.108, 144.120,
144.122, 144.123, 144.125, 144.130, 144.185, 144228, 144.247,
144.232,144 315, 144317, 144 331, 144341, 144.343

Proposed Amendments: 255-030-0013, 255-032-0022, 255-075-
0025

Last Date for Comment: 8-21-12, 5 p.m.

Summary: This rulemaking formally adopts the notice-of-rights
forms for general Board hearings, murder review (aggravated mur-
der) hearings, and sanction hearings (Morrissey hearings).

Rules Coordinator: Shawna Harnden

Address: Board of Parole and Post-Prison Supervision, 2575
Center St. NE, Salem, OR 97301

Telephone: (503) 945-0913

ecccccccoe

Commission for the Blind

Chapter 585
Rule Caption: Business Enterprise Program (BEP) Rules and
Regulations.
Date: Time: Location:
9-12-12 2 p.m. 535 SE 12th Ave.

Portland, OR
Hearing Officer: Linda Mock
Stat. Auth.: ORS 346.150 & 346.540
Other Auth.: Randolph-Sheppard Act, 20 U.S.C. § 107b (5); 34
CFR.§3954
Stats. Implemented: ORS 346.180, 346.220 & 346.510 to 346.570
Proposed Amendments: 585-010-0015
Last Date for Comment: 8-31-12, 5 p.m.
Summary: Business Enterprise Program Rules and Regulations,
incorporated by reference into OAR 585-010-0015.

The proposed rule amendment relates to OAR 585-010-0015,
which adopts and incorporates by reference the Business Enterprise
Rules and Regulations (BEP Rules) governing the Commission’s
vending program. The Commission proposes to amend the BEP
Rules in their entirety. The changes to the BEP Rules address amend-
ments to provisions concerning licensing of blind persons to oper-
ate vending facilities on federal, state and other public buildings or
property; vacancy of vending facilities; selection of licensees to oper-
ate vending facilities; subcontracting the operation of vending facil-
ities; establishment and use of set-aside payments by licensees; Com-
mission and licensee responsibilities in operating vending facilities,
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including vending facility equipment repair costs by licensees; licens-
ee record-keeping requirements; audits of vending facility and licens-
ee records; standards of licensee and facility appearance; election and
operation of the Business Enterprise Consumer Committee; licens-
ee complaint and Commission licensing enforcement procedures;
hearing and arbitration procedures.
Rules Coordinator: Linda Mock
Address: Commission for the Blind, 535 SE 12th Ave., Portland, OR
97214
Telephone: (971) 673-1588
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Proposed changes with federal OSHA amendments
for hazard communication in general industry, construction, ship-
yard employment.
Date: Time:
9-5-12 10 a.m.

Location:

Labor and Industries Bldg.

350 Winter St. NE,

Conference Rm. F (Basement)
Salem, OR 97301

Hearing Officer: Sue Joye

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Proposed Amendments: 437-002-0005, 437-002-0100, 437-002-
0107,437-002-0118,437-002-0122,437-002-0280, 437-002-0288,
437-002-0360, 437-002-0364, 437-002-0377, 437-002-0378, 437-
002-0391, 437-003-0001, 437-005-0001

Proposed Repeals: 437-002-0289, 437-002-0361, 437-003-0035
Last Date for Comment: 9-12-12, Close of Business

Summary: Federal OSHA modified its Hazard Communication
Standard (HCS) to conform to the United Nations’ Globally Har-
monized System of Classification and Labeling of Chemicals (GHS).
OSHA has determined that the modifications will significantly
reduce costs and burdens while also improving the quality and con-
sistency of information provided to employers and employees regard-
ing chemical hazards and associated protective measures. OSHA has
concluded this improved information will enhance the effectiveness
of the HCS in ensuring that employees are apprised of the chemical
hazards to which they may be exposed, and in reducing the incidence
of chemical-related occupational illnesses and injuries.

The modifications to the standard include revised criteria for clas-
sification of chemical hazards; revised labeling provisions that
include requirements for use of standardized signal words, pic-
tograms, hazard statements, and precautionary statements; a speci-
fied format for safety data sheets; and related revisions to definitions
of terms used in the standard, and requirements for employee train-
ing on labels and safety data sheets. OSHA and Oregon OSHA are
also modifying provisions of other standards, including standards for
flammable and combustible liquids, spray finishing, reinforced plas-
tics, dipping and coating, welding, cutting, and brazing, hazardous
waste operations and emergency response, process safety manage-
ment, pipe labeling, and most substance specific health standards, to
ensure consistency with the modified HCS requirements. The con-
sequences of these modifications will be to improve safety, to facil-
itate global harmonization of standards, and to produce hundreds of
millions of dollars in annual savings nationally.

This rulemaking will also repeal OAR 437-002-0361, which is an
Oregon-initiated rule regarding certain compliance dates for the Eth-
ylene Oxide rule, OAR 437-002-1910.1047. These compliance dates
expired in 1989 and the rule is no longer necessary. Also repealed is
OAR 437-002-0289 Precautionary Labels, in general requirements
in Division 2/Q. This Oregon-initiated rule is unnecessary because
precautionary labels are covered in the federal amendments in this
rulemaking.

Rules Coordinator: Sue C. Joye
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Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449
Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Workers’ compensation rules governing medical fee
schedules.
Date:
8-21-12

Location:

Labor & industries Bldg.
350 Winter St. NE

Rm. F (Basement)
Salem, OR

Time:
10 a.m.

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.248 & 656.726(4)

Stats. Implemented: ORS 656.248

Proposed Amendments: 436-009-0015, 436-009-0050, 436-009-
0080, 436-009-0207, 436-009-0240, 436-009-0260

Last Date for Comment: 8-27-12, Close of Business

Summary: The agency proposes to amend these rules to improve
organization, clarity, and consistency, to eliminate obsolete or redun-
dant wording, and to assist readers with access to references and
resources.

More specifically:

The agency proposes to amend OAR chapter 436, division 009,
“Oregon Medical Fee and Payment Rules,” to:

- Specify maximum monthly rental rates for certain codes used to
bill for durable medical equipment, prosthetics, and orthotics, and
explain how to determine daily rates.

- Clarify that hearing aids must be prescribed by the attending
physician, authorized nurse practitioner, or specialist physician.

Require that hearing and vision services billed using certain
HCPCS codes must be reimbursed at the provider’s usual fee, unless
otherwise provided by contract.

- Adjust maximum reimbursement amounts for durable medical
equipment, prosthetics, orthotics, and supplies to make the maxi-
mums proportionate to the reimbursement levels by service catego-
ry before 1/1/2012.

- Use an updated Centers for Medicare and Medicaid Services
(CMS) spreadsheet (DME 12_A, effective Jan. 1,2012) as the basis
for the DMEPOS fee schedule. Note: The agency adopts most of
CMS’ DMEPOS fee schedule model but not CMS’ payment rates —
see Appendix E to find maximum payment amounts for specific serv-
ices, and refer to the “Statement of Need and Fiscal Impacts.”

- Allow payment to ASCs for certain individual surgical proce-
dures that are usually packaged.

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

ecccccccos

Rule Caption: Workers’ compensation rules governing insurance
coverage, recordkeeping, and worker leasing.
Date: Time: Location:
8-21-12 10 a.m. Labor & Industries Bldg.
350 Winter St. NE
Rm. F (Basement)
Salem, OR
Hearing Officer: Fred Bruyns
Stat. Auth.: ORS 656.407, 656.430,656.455,656.704,656.726(4),
656.850, 656.855,731.475
Stats. Implemented: ORS 656.407, 656.430, 656.455, 656.704,
656.850, 656.855,731.475
Proposed Amendments: Rules in 436-050
Last Date for Comment: 8-27-12, Close of Business
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Summary: The agency proposes to amend these rules to improve
organization, clarity, and consistency, to eliminate obsolete or redun-
dant wording, and to assist readers with access to references and
resources.

More specifically:

The agency proposes to amend OAR chapter 436, division 050,
“Employer/Insurer Coverage Responsibility,” to:

- Amend the definition of “process claims” to allow receipt of
claim reports at locations out of state as long as claims are forwarded
to an Oregon location for processing.

- Specify that proof of service of a civil penalty order may include
a hard copy signed receipt or electronic verification.

- Include the statutory limitations that an insurer may not have
more than eight locations at any one time and self-insured employ-
ers may not have more than three locations where claims are
processed or records are maintained.

- Specify the types of contact information an insurer or self-
insured employer must send to the director regarding its processing
locations, service companies, and service agreements, and before
changing its processing location, service company, or self-adminis-
tration.

- Clarify insurers’, self-insured employers’, and worker leasing
companies’ record-keeping and record retention requirements.

- Eliminate the requirement that a self-insured employer may only
obtain an irrevocable standby letter of credit from a federally char-
tered bank that has an Oregon branch office.

- Require that self-insured employers include in their annual
reporting, the total annual paid losses for the previous four fiscal
years valued as of January 1 of the current year.

- Clarify that the director may require a self-insured employer to
submit claim loss data more frequently if the nature of the self-
insured employer’s business has changed since the last annual loss
report.

- Provide that when determining the amount of a self-insured
employer’s security deposit, the director may consider changes in the
employer’s business, and may include IBNR (“incurred but not
reported”) if the director has knowledge of factors indicating finan-
cial stress or material growth in the self-insured exposure.

- Require that a self-insured employer group provide evidence to
the director that the employer requesting termination has been pro-
vided a written reminder about its potential future liability.

- Increase the amount a self-insured employer group (other than
a governmental subdivision) must maintain in a common claims
fund, but provide that the common claims fund amounts can instead
be included in the determination of the self-insured employer group’s
security deposit.

- Clarify that a worker leasing company may not provide work-
ers’ compensation coverage for another leasing company doing busi-
ness in Oregon, regardless of whether any of the companies involved
is licensed for leasing in Oregon.

- Prohibit a client employer from obtaining workers on a non-tem-
porary basis from an unlicensed worker leasing company.

- Require temporary service providers or their clients to report
information upon the director’s request regarding the nature of the
work performed.

- Clarify what it means to provide a worker on a temporary basis,
to better distinguish temporary from leased workers.

- Amend the types of information a worker leasing company appli-
cant must provide to the director.

- Provide that the director may conduct a background investiga-
tion of an owner of a prospective leasing company.

- Require that a worker leasing company submit a renewal appli-
cation to the director at least 90 days before the expiration of the cur-
rent license, and any supplemental material within 45 days before the
expiration.

- List reasons the director may refuse to issue or renew a license
or disqualify a person, controlling person, or worker leasing company
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from applying for a license in the future; provide that a person may
appeal the director’s decision.

- Eliminate matrices for penalties against worker leasing compa-
nies and refer to the director’s general authority to impose penalties
under ORS 656.745.

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

Rule Caption: Workers’ compensation rules governing Employer-
at-Injury Program, Preferred Worker Program, and vocational
assistance.
Date:
8-21-12

Location:

Labor & Industries Bldg.
350 Winter St. NE

Rm. F (Basement)
Salem, OR

Time:
10 a.m.

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.340, 656.622 & 656.726(4)

Stats. Implemented: ORS 656.340 & 656.622

Proposed Amendments: Rules in 436-105, 436-110, 436-120
Last Date for Comment: 8-27-12, Close of Business

Summary: The agency proposes to amend these rules to improve
organization, clarity, and consistency, to eliminate obsolete or redun-
dant wording, and to assist readers with access to references and
resources.

More specifically:

The agency proposes to amend OAR chapter 436, division 105,
“Employer-at-Injury Program” to:

- Specify that a new employer-at-injury program may not be used
for a non-disabling claim that does not become disabling within two
years from the date of injury.

- Combine the (current) $2,500 maximum reimbursement
amounts for worksite modification and purchases of tools and equip-
ment to provide a maximum combined reimbursement of $5,000.

- Provide that all modifications and purchases made by the
employer in good faith are reimbursable.

The agency proposes to amend OAR chapter 436, division 110,
“Preferred Worker Program,” to:

- Clarify that if an employer changes its name or ownership sta-
tus during a premium exemption period, the employer is not eligi-
ble for an additional three years of premium exemption.

- Clarify that if an employer changes the job duties of a preferred
worker during the premium exemption period, the employer is not
eligible for an additional three years of premium exemption.

- Provide that if the employer accommodates the worker’s injury-
caused restrictions while waiting for a worksite modification to be
completed, the employer may elect to start wage subsidy immedi-
ately.

The agency proposes to amend OAR chapter 436, division 120,
“Vocational Assistance to Injured Workers,” to:

- Define “training.”

- Require use of the cost-of-living matrix to calculate a worker’s
adjusted weekly wage if the worker’s regular employment was the
employment the worker held at the time of aggravation.

- Limit the types of worker notices that must also be sent to the
Workers” Compensation Division.

- List statutory criteria for when the insurer is required to complete
an eligibility evaluation.

- Clarify that the insurer must determine eligibility in cases where
the worker’s claim was initially denied and is later accepted.

- Clarify that the eligibility condition requiring that the worker be
available in Oregon includes a worker who is within commuting dis-
tance of Oregon.

- Include in the vocational eligibility criteria that the worker did
not relinquish his or her rights to vocational assistance in writing.
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- Clarify that a condition for ending eligibility, in addition to suit-
able employment for 60 days, is completion of any necessary work-
site modifications.

- Amend the list of labor market references that may be used to
analyze the worker’s labor market.

- Clarify that the insurer must not use any knowledge, skills, or
abilities gained by the worker after the date of injury or aggravation
to determine the worker’s eligibility for vocational assistance.

- Prescribe the conditions, time frames, and documentation appli-
cable to a worker’s self-sponsored training.

- Provide that basic training, on-the-job training, and occupational
skills training may be extended by the insurer (beyond the time
frames stated in rule).

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

Department of Environmental Quality
Chapter 340

Rule Caption: Rulemaking increases water quality permit fees by
3 percent to address increasing permit program costs.

Date: Time: Location:

8-15-12 6 p.m. 475 NE Bellevue, Suite 110
Bend, OR

8-20-12 6 p.m. 221 Stewart Ave., Suite 201
Medford OR

8-21-12 6 p.m. 811 SW Sixth Ave., 10th Floor

Portland, OR
Hearing Officer: DEQ employee
Stat. Auth.: ORS 454.625, 468.020 & 468.065
Stats. Implemented: ORS 454.745, 454.755, 468.065, 468B.035,
468B.050, 468B.051 & 468B.195
Proposed Amendments: 340-045-0075, 340-071-0140
Last Date for Comment: 8-24-12, 5 p.m.
Summary: This proposal to amend the Oregon Administrative Rules
increases water quality permit fees. DEQ proposes to increase fees
for all National Pollution Discharge Elimination System and Water
Pollution Control Facility permits by 3 percent to address increased
water quality permit program costs. WPCF-Onsite septic system
permits are included in the proposed fee increase. Suction dredge
permits covered by General Permit 700-PM are not included in the
proposed fee increase.
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390
Telephone: (503) 229-6878

ecccccccos

Rule Caption: 401 Water Quality Certification Fee Increase.
Date: Time: Location:

8-15-12 6 p.m. Roseburg Central Library
1409 NE Diamond Lake Blvd.
Ford Community Rm.
Roseburg, OR 97470
Columbia Gorge Community
College

400 East Scenic Dr.

Bldg. 3, Classroom 3.203
The Dalles, OR 97058

DEQ Headquarters
Conference Rm. EQC-A

811 Sixth Ave.

Portland, OR 97204
Hearing Officer: DEQ employee

Stat. Auth.: ORS 420 & 468

Stats. Implemented: ORS 468B.035-468B.047

Proposed Amendments: 340-048-0055

Last Date for Comment: 8-29-12, 5 p.m.

8-20-12 6 p.m.

8-23-12 9:45 a.m.
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Summary: The Oregon Department of Environmental Quality is
proposing to increase fees for certifying that activities requiring fed-
eral licenses and permits comply with water quality requirements and
standards. DEQ certifies compliance as authorized by Section 401
of the federal Clean Water Act. The proposed fees apply to most
removal, fill and other activities, except hydroelectric, requiring 401
certification.

This rulemaking would increase 401 certification fees to cover
program costs, provide additional staff to expedite review and
approval, and enhance technical assistance to applicants.

The proposed changes will apply to those requiring federal per-
mits or licenses for removal, fill or other activities (except hydro-
electric projects) that may result in discharges to Oregon’s waters.
Applicants could include individuals, small and large businesses,
local governments, state and federal agencies and other entities.
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390
Telephone: (503) 229-6878

ecccccccoe

Rule Caption: Rulemaking will amend existing program rules that
regulate awarding financial assistance to public agencies

Date: Time: Location:

9-4-12 3 p.m. DEQ, 811 SW 6th Ave.
10th Floor, Rm. EQC A
Portland, OR

9-5-12 3 p.m. DEQ, 475 NE Bellevue,
Suite 110, Conference Rm.
Bend, OR

9-6-12 3 p.m. DEQ, 221 Stewart Ave.

Suite 201, Large Conference Rm.
Medford, OR
Hearing Officer: DEQ employee
Stat. Auth.: ORS 468.020, 468.423-468.440
Stats. Implemented: ORS 468.423-468.440
Proposed Adoptions: 340-054-0011, 340-054-0026, 340-054-
0027, 340-054-0036, 340-054-0056
Proposed Amendments: 340-054-0005, 340-054-0010, 340-054-
0015, 340-054-0022, 340-054-0025, 340-054-0060, 340-054-0065,
340-054-0100, 340-054-0102, 340-054-0104, 340-054-0106, 340-
054-0108
Proposed Repeals: 340-054-0020, 340-054-0021, 340-054-0023,
340-054-0024, 340-054-0035, 340-054-0055, 340-054-0085, 340-
054-0087, 340-054-0090, 340-054-0093, 340-054-0095, 340-054-
0097, 340-054-0098
Last Date for Comment: 9-14-12, 5 p.m.
Summary: This rulemaking will amend the Clean Water State
Revolving Fund administrative rules. In Oregon, DEQ administers
this loan program under the federal Clean Water State Revolving
Fund program authorized by title VI of the Clean Water Act.

The proposed amendments will update current Clean Water State
Revolving Fund administrative rule language and clarify processes
to improve DEQ’s ability to provide financial assistance to public
agencies for water quality improvement projects. Amendments
include providing flexibility to project eligibility rule language for
all types of water quality improvement projects, revising the project
application scoring system and ranking criteria to ensure projects
funded with Clean Water State Revolving Fund money provide the
most benefits possible for water quality, eliminating the expedited
loan reserve because the reserve was not used, revising the defini-
tion of small community from a population of 5,000 or less to a pop-
ulation of 10,000 or less, increasing the small community loan
reserve, reducing the annual fee on all current loans from 0.5 percent
to 0.25 percent for two years, reducing interest rates for all loans
based on community population and median household income, and
awarding principal forgiveness priority to small communities with
less than median household income.

Rules Coordinator: Maggie Vandehey
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Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390
Telephone: (503) 229-6878

Rule Caption: Oregon Clean Fuels Program for fuel suppliers and
producers of transportation fuels.

Date: Time: Location:

8-24-12 8:30 a.m. 811 SW Sixth Ave.
Portland, OR 97204

8-24-12 8:30 a.m. 165 East 7th Ave., Suite 100
Eugene, OR 97401
(teleconference location)

8-24-12 8:30 a.m. 221 Stewart Ave., Suite 201
Medford, OR 97501
(teleconference location)

8-24-12 8:30 a.m. 475 NE Bellevue, Suite 110
Bend, OR 97701
(teleconference location)

8-24-12 8:30 a.m. 700 SW Emigrant, #330

Pendleton, OR 97801
(teleconference location)
Hearing Officer: EQC Chair Blosser
Stat. Auth.: 2009 OL Ch. 754, House Bill 2186 (2009) & ORS
468A.050
Stats. Implemented: 2009 OL Ch. 754, House Bill 2186 (2009) &
ORS 468A.050
Proposed Adoptions: 340-253-0000, 340-253-0040, 340-253-
0060, 340-253-0100, 340-253-0200, 340-253-0250, 340-253-0310,
340-253-0320, 340-253-0330, 340-253-0340, 340-253-0400, 340-
253-0450, 340-253-0500, 340-253-0600, 340-253-0630, 340-253-
0650, 340-253-1000, 340-253-1010, 340-253-1020, 340-253-1030,
340-253-2000, 340-253-2100, 340-253-2200, 340-253-2300, 340-
253-3000, 340-253-3010, 340-253-3020, 340-253-3030, 340-253-
3040, 340-253-3050, 340-253-3060, 340-253-3070
Last Date for Comment: 8-31-12,5 p.m.
Summary: Climate change poses a serious threat to Oregon’s econ-
omy, environment and public health. Transportation sources account
for approximately one third of all greenhouse gas emissions in Ore-
gon that lead to climate change. The 2009 Oregon Legislature passed
HB 2186 that authorized the Oregon Environmental Quality Com-
mission to adopt rules that would reduce lifecycle emissions of
greenhouse gases from Oregon’s transportation fuels by 10 percent
over a 10-year period. These proposed rules provide the regulatory
framework to implement HB 2186, and are now referred to as the
Oregon Clean Fuels Program.

The Oregon Clean Fuels Program would be implemented in two
phases — Phase 1 would be a reporting phase beginning in 2013, and
Phase 2 would be a later greenhouse gas emissions reduction phase.
Phase 1 would require Oregon fuel producers and importers to reg-
ister, keep records and report the volumes and carbon intensities of
the fuels they provide in Oregon. Phase 2 would require regulated
parties to reduce the average carbon intensity of gasoline and diesel
fuel they provide in Oregon each year to meet the clean fuel standard
for that year. Regulated parties could select the strategy that works
best for them to meet the requirement, such as providing more bio-
fuels, natural gas or electricity, or by purchasing clean fuel credits
from suppliers of lower-carbon fuels.

Phase 1 is intended to provide DEQ and regulated parties time to
fully develop record-keeping and reporting protocols and systems.
It would also allow DEQ to gather data about Oregon’s transporta-
tion fuels that will help inform DEQ and decision makers about the
feasibility of moving ahead with the next phase of the program. If
DEQ recommends moving forward to propose Phase 2 of the pro-
gram, DEQ would initiate a new rulemaking process, including new
advisory committees to gather new input on the design of the Phase
2 rules and it’s fiscal and economic impact. Phase 2 can only be
implemented if:
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* The Oregon Legislature adopts a bill to remove the statutory
2015 sunset that currently applies to the Oregon Clean Fuels
Program; and

e The Oregon Environmental Quality Commission adopts rules to
remove a regulatory deferral of Phase 2 of the Oregon Clean Fuels
Program.

Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390

Telephone: (503) 229-6878

Rule Caption: Klamath Falls PM2.5 Attainment Plan.

Date: Time: Location:
8-21-12 1 p.m. OIT, Mazama Rm.
3201 Campus Dr.
Klamath Falls, OR 97601
8-21-12 7 p.m. OIT, Mazama Rm.

3201 Campus Dr.

Klamath Falls, OR 97601
Hearing Officer: DEQ employee
Stat. Auth.: ORS 468,468A,468.020,468A.025,468A.460 & 477
Stats. Implemented: ORS 468.020, 468A.010-468A.025,
468A.035,468A.515,468A.555,468A.612 & 468A.085
Proposed Adoptions: 340-240-0500 — 340-240-0630, 340-262-
1000, 340-264-0175
Proposed Amendments: 340-200-0040, 340-204-0010, 340-204-
0030, 340-225-0090, 340-240-0010, 340-240-0030, 340-264-0040,
340-264-0078, 340-264-0080, 340-264-0100
Last Date for Comment: 8-28-12,5 p.m.
Summary: The Oregon Department of Environmental Quality is
proposing to adopt rules as part of an attainment plan that will bring
the Klamath Falls area into compliance with National Ambient Air
Quality Standards for fine particulate, or PM2.5, by the federal dead-
line of December 2014. These amendments, if adopted, will be sub-
mitted to the U.S. Environmental Protection Agency (EPA) as a revi-
sion to the State Implementation Plan, which is a requirement of the
federal Clean Air Act. The attainment plan specifies how the com-
munity will meet the particulate standard by the federal Clean Air Act
deadline of December 2014, including who will conduct the work,
and when and how it will be done.

The attainment plan, based on recommendations from DEQ’s cit-
izen advisory committee, is a comprehensive mixture of emission
reduction strategies consisting of local ordinances, DEQ regulations,
and non-regulatory elements including incentives and education. The
plan contains additional strategies recommended by the local advi-
sory committee that provide a margin of safety. The plan also pro-
vides contingency measures to meet the PM2.5 standard should the
community fail to reduce particulate emissions by the 2014 deadline.
The proposed attainment plan will aid the state and the community
in controlling emissions to ensure clean air in Klamath Falls.

Since residential wood burning emissions comprise most of the
harmful particulate emissions in Klamath Falls, most of the proposed
particulate reductions will come from enhancements to the com-
munity’s woodstove curtailment program, implemented through local
ordinances. Other attainment strategies include continuing the pro-
gram of replacing polluting uncertified woodstoves, a public aware-
ness and education program and DEQ rules requiring reasonably
available controls to reduce particulate from industrial sources.

If the attainment plan fails to achieve the federal standard by
December 2014, additional regulations in the contingency plan will
further reduce particulate emissions from wood burning and indus-
try. The proposed rules will increase regulatory flexibility by allow-
ing new or expanded industrial facilities in Klamath Falls to meet
existing federal requirements to offset their emissions by removing
woodstoves from homes, thereby decreasing wood burning emis-
sions. Historically, industry has only offset emissions by purchasing
unused emission credits from other industrial facilities. These cred-
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its are not widely available, which could limit economic growth in
the area.
Rules Coordinator: Maggie Vandehey
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390
Telephone: (503) 229-6878
Department of Fish and Wildlife
Chapter 635

Rule Caption: Adopt Rule to Establish and Authorize Coquille
Tribe Clam Harvest Permits.
Date: Time:
9-7-12 8 a.m.

Location:

Hermiston Conference Center

415 S. Highway 395

Hermiston, OR 97838

Hearing Officer: Fish & Wildlife Commission

Stat. Auth.: ORS 496.138

Stats. Implemented: ORS 506.129 & 507.030

Proposed Adoptions: Rules in 635-041

Proposed Amendments: Rules in 635-041

Proposed Repeals: Rules in 635-041

Last Date for Comment: 9-7-12, 8 a.m.

Summary: Adopted rule authorizes the Department to issue, upon
annual request from the Coquille Indian Tribe of Oregon (Coquille
Tribe), a Coquille Tribal Clam Harvest Permit for exclusive use by
the Coquille Tribal members. The methods of take, special area reg-
ulations, seasons, and any other restrictions remain identical to those
pertaining to sport harvest of clams. The individual Coquille Clam
Harvest Permit is valid only within the Coos Bay Estuary, and does
not authorize trespass upon private lands or entry or use on private
or public lands where landowner permission has not been obtained,
or where gathering of clams is precluded by any other statute or rule.
Housekeeping and technical corrections to the regulations may occur
to ensure rule consistency.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Adopt Rule to Establish and Authorize Siletz Tribe
Clam Harvest Permits.
Date: Time:
9-7-12 8 a.m.

Location:

Hermiston Conference Center

415 S. Highway 395

Hermiston, OR 97838

Hearing Officer: Fish & Wildlife Commission

Stat. Auth.: ORS 496.138

Stats. Implemented: ORS 506.129 & 507.030

Proposed Adoptions: Rules in 635-041

Proposed Amendments: Rules in 635-041

Proposed Repeals: Rules in 635-041

Last Date for Comment: 9-7-12, 8 a.m.

Summary: Adopted rule authorizes the Department to issue, upon
annual request from the Confederated Tribes of the Siletz Indians of
Oregon (Siletz Tribe), a Siletz Tribal Clam Harvest Permit for exclu-
sive use by the Siletz Tribal members. The methods of take, special
area regulations, seasons, and any other restrictions remain identi-
cal to those pertaining to sport harvest of clams. The individual Siletz
Clam Harvest Permit is valid only within Lincoln County, and does
not authorize trespass upon private lands or entry or use on private
or public lands where landowner permission has not been obtained,
or where gathering of clams is precluded by any other statute or rule.
Housekeeping and technical corrections to the regulations may occur
to ensure rule consistency.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033
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Rule Caption: Adopt Rule Amendments Related to 2013 Oregon
Sport Fishing Regulations.
Date: Time:
9-7-12 8 a.m.

Location:

Hermiston Conference Center

415 S. Highway 395

Hermiston, OR 97838

Hearing Officer: Fish & Wildlife Commission

Stat. Auth.: ORS 496.138,496.146,496.162,497.121 & 506.119.
Stats. Implemented: ORS 496.004, 496.009, 496.138, 496.146,
496.162, 506.109 & 506.129.

Proposed Adoptions: Rules in 635-011, 635-013,635-014, 635-016,
635-017, 635-018, 635-019, 635-021, 635-023, 635-039, 635-500
Proposed Amendments: Rules in 635-011,635-013,635-014, 635-
016, 635-017,635-018, 635-019, 635-021, 635-023, 635-039, 635-
500

Proposed Repeals: Rules in 635-011, 635-013, 635-014, 635-016,
635-017, 635-018, 635-019, 635-021, 635-023, 635-039, 635-500
Last Date for Comment: 9-7-12, 8 a.m.

Summary: These rules modify sport fishing regulations for finfish,
shellfish, and marine invertebrates for 2013. Housekeeping and
technical corrections to the regulations may occur to ensure rule
consistency.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

Department of Human Services,
Children, Adults and Families Division:

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
8-28-12 8:30 a.m. 500 Summer St. NE, Rm. 251
Salem OR

Hearing Officer: Annette Tesch
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 183.411-183.685,411.095 & 418.005
Proposed Amendments: 413-010-0500
Last Date for Comment: 8-30-12, 5 p.m.
Summary: OAR 413-010-0500 about contested case hearings is
being amended to correct its cross-reference to the policy and rules
about records check requirements for relative caregivers, foster par-
ents, adoptive resources, and other persons in the household.
In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Written comments may be submitted until August 30,2012 at 5:00
p.m. Written comments may be submitted via e-mail to
Annette. Tesch@state.or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Child Welfare Programs,
500 Summer Street NE, E-48, Salem, Oregon, 97301. The Depart-
ment provides the same consideration to written comment as it does
to any oral or written testimony provided at the public hearing.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE,
E-48, Salem, OR 97301-1066
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
8-28-12 8:30 a.m. 500 Summer St. NE, Rm. 251
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 409.185, 418.005, 418.015 &
419B.005-419B.050

Proposed Amendments: 413-015-0470
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Proposed Repeals: 413-015-0470(T)
Last Date for Comment: 8-30-12, 5 p.m.
Summary: OAR 413-015-0470 about child protective services
(CPS) assessments and notifications is being amended to modify the
notification at the conclusion of a CPS assessment to be a verbal noti-
fication rather than a written notification. There will still be written
notification to perpetrators of founded dispositions. This amendment
further details the documentation requirements as they relate to the
notification. These amendments also make permanent temporary rule
changes adopted on March 12, 2012.
In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Written comments may be submitted until August 30,2012 at 5:00
p.m. Written comments may be submitted via e-mail to
Annette Tesch@state .or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Child Welfare Programs,
500 Summer Street NE E48, Salem, Oregon, 97301. The Department
provides the same consideration to written comment as it does to any
oral or written testimony provided at the public hearing.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE, E-
48, Salem, OR 97301-1066
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:
8-28-12 8:30 a.m. 500 Summer St. NE, Rm. 251
Salem, OR

Hearing Officer: Annette Tesch
Stat. Auth.: ORS 418.005 & 418.640
Stats. Implemented: ORS 418.005,418.630 & 418.640
Proposed Amendments: 413-120-0830
Last Date for Comment: 8-30-12, 5 p.m.
Summary: OAR 413-120-0830 about Department actions prior to
the physical placement of a child in the home of the family select-
ed to be the adoptive resource is being amended to revise the poli-
cy about when the Department may issue a foster care certificate for
a selected adoptive family. This amendment allows the Department
to issue a foster care certificate by accepting the paperwork submit-
ted from the private adoption agency that completed the adoption
approval certificate, and clarifies the authority of the Department to
issue a foster care certificate when a home study has been complet-
ed for the family who applied to adopt. It also updates names used
to identify the organization.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until August 30,2012 at 5:00
p.m. Written comments may be submitted via e-mail to
Annette. Tesch@state.or.us, faxed to 503-373-7032, or mailed to
Annette Tesch, Rules Coordinator, DHS - Child Welfare Programs,
500 Summer Street NE, E-48, Salem, Oregon, 97301. The Depart-
ment provides the same consideration to written comment as it does
to any oral or written testimony provided at the public hearing.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Children, Adults and
Families Division: Child Welfare Programs, 500 Summer St. NE, E-
48, Salem, OR 97301-1066
Telephone: (503) 945-6067

Department of Human Services,
Children, Adults and Families Division:
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance,
medical assistance, or Supplemental Nutrition Assistance Program
clients
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Date: Time: Location:
8-28-12 10 a.m. 500 Summer St. NE, Rm. 251
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: 181.537,409.050,410.070,411.060,411.070,411.083,
411.116, 411.400, 411.404, 411.704, 411.706, 411.816, 412.006,
412.009, 412.014, 412.016, 412.024, 412.049, 412.079, 412.124,
414.231,2011 Or. Laws 604

Other Auth.: 42 USC 602(a), 42 USC §1396r-5(d)(3), 45 CFR
98.1(a)(1), 45 CFR 9842, 45 CFR 9845, 45 CFR 260, 45 CFR
260.30, 45 CFR 260.31, 45 CFR 264.1, 45 CFR 4004, 45 CFR
400.7,45 CFR 400.22(a), 45 CFR 400.51(a), 45 CFR 400.53(a), 45
CFR 400.58(a)(7), 45 CFR 400.77,P.L. 92-336

Stats. Implemented: 181.537,409.010,409.050,409.610,410.070,
411.060, 411.070, 411.081, 411.083, 411.116, 411.117, 411.122,
411.400, 411.404, 411.704, 411.706, 411.816, 411.825, 412.001,
412.006, 412.009, 412.014, 412.016, 412.024, 412.049, 412.064,
412.079,412.124,414.025,414.231,414.826,414.831, 657A.340,
2011 Or. Laws 604, 2012 Or. Laws 107

Proposed Amendments: 461-001-0000, 461-110-0340, 461-110-
0370,461-110-0430,461-110-0530,461-110-0630,461-125-0170,
461-135-0070, 461-135-0075, 461-135-1250, 461-135-1260, 461-
140-0296, 461-145-0080, 461-145-0240, 461-145-0460, 461-145-
0870,461-155-0150,461-155-0190,461-155-0680,461-160-0120,
461-160-0420, 461-160-0430, 461-160-0620, 461-165-0180, 461-
170-0011, 461-180-0130, 461-190-0211, 461-193-0031, 461-193-
0240, 461-193-0246, 461-193-0320, 461-193-0670

Proposed Repeals: 461-001-0000(T), 461-110-0340(T), 461-110-
0530(T), 461-110-0630(T), 461-125-0170(T), 461-135-0070(T),
461-135-0075(T), 461-135-1175, 461-135-1250(T), 461-135-
1260(T), 461-145-0870(T), 461-155-0150(T), 461-160-0120(T),
461-160-0620(T), 461-170-0011(T), 461-180-0130(T)

Last Date for Comment: 8-30-12, 5 p.m.

Summary: OAR 461-001-0000 defining many terms used in the
eligibility rules is being amended to change the definition of “care-
taker relative” in the Pre-TANF, REF, SFPSS, and TANF programs
so this definition follows state statute (ORS 412.001) and so other
rules that use this term also follow state statute. Under this change
the term caretaker relative no longer includes any blood relative,
including great and great-great grandparents. This amendment also
makes permanent a temporary rule change adopted on May 1,2012.

OAR 461-110-0340 (about filing groups), 461-110-0530 (about
financial groups), and 461-110-0630 (about need groups) are being
amended to provide a more understandable and streamlined expla-
nation of steps to follow in determining medical eligibility.
Although these revisions will not change the outcome of a medical
eligibility determination, the changes are intended to provide a
smoother process and understanding of the Medical Assistance to
Families (MAF) eligibility groups for eligibility staff and the pub-
lic. OAR 461-145-0870 about deemed assets and spouses of non-par-
ent caretaker relatives and 461-160-0120 about deemed assets, inel-
igible non-citizens, and fathers of an unborn are being amended to
clarify how to treat the deemed income for the Medical Assistance
for Families (MAF) eligibility groups. These amendments clarify
what amount to deduct from an individual’s income when they are
no longer in the MAF filing group but the individual’s income must
be deemed back in. Although these revisions will not change the out-
come of a medical eligibility determination, the changes are intend-
ed to provide a smoother process and understanding of the Medical
Assistance to Families (MAF) eligibility groups for eligibility staff
and the public. These rules are also being amended to make perma-
nent changes adopted by temporary rule on May 1, 2012.

OAR 461-110-0370 about which members of a household are con-
sidered together to determine eligibility for the SNAP program is
being amended to reflect the annual federal poverty level change for
165 percent of the federal poverty limit. Elderly household individ-
uals with permanent and severe disabling conditions may be eligi-
ble to file separately from people in their household who purchase
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and prepare meals together as long as the other household members
income is below 165 percent of the federal poverty level.

OAR 461-110-0430 about filing groups in the Refugee Assistance
and Refugee Assistance Medical programs is being amended to
clarify the policy and clearly lay out the circumstances in which a
separate filing group may be created in a refugee household group.
The filing group consists of individuals from the household group
whose circumstances are considered in the eligibility process.

OAR 461-125-0170 about determining deprivation based on under
or unemployment in the TANF and Medical Assistance Assumed
(MAA) programs and OAR 461-135-0070 about eligibility require-
ments in the TANF, MAA, and MAF (Medical Assistance to Fami-
lies) programs are being amended to implement Senate Bill 1579,
Section 81 (2012) and as part of the state’s budget shortfall strate-
gy. This amendment makes a family ineligible for TANF program
benefits for 120 days if the caretaker relative left employment for a
reason without good cause. Prior to this amendment, the period of
ineligibility had been 60 days. These amendments also make per-
manent changes adopted by temporary rule on May 1, 2012.

OAR 461-135-0075 is being amended to address budget con-
straints and implement SB 1579 (2012) by changing how time on
TANF is counted toward the 60-month time limit for eligibility.
Under this amendment, months may be counted and are no longer
exempt when the Oregon unemployment rate is equal to or greater
than seven percent. Additionally, two-parent households funded with
state funds will now accumulate time toward time limits. This
amendment also clarifies that adults and minor parent heads of
households with 60 countable months in any state will no longer be
eligible for TANF, unless subject to certain exemptions. This rule is
also being amended to state that months in which individuals receive
a Jobs Participation Incentive food benefit do no count toward time
limits. This rule is also being amended to make permanent the tem-
porary rule changes adopted on May 1,2012.

OAR 461-135-1175 about the Senior Farm Direct Nutrition Pro-
gram is being repealed because this program has been transferred to
the Oregon Health Authority, Public Health Division, and its policies
are set out at OAR 333-052-0030, 333-052-0040, 333-052-0041,
333-052-0042, 333-052-0100. This repeal makes permanent the sus-
pension of this rule that occurred on June 8,2012.

OAR 461-135-1250 about specific client eligibility and partici-
pation requirements in the Post-Temporary Assistance for Needy
Families (Post-TANF) program is being amended to state that pro-
gram funding ended on April 30,2012 there are no benefits after that
date. This amendment also does not allow continuing benefits in the
Post-TANF program after April 30, 2012 for pending or submitted
hearing requests. This amendment makes permanent temporary rule
changes adopted on April 12 and April 13,2012.

OAR 461-135-1260 about the specific requirements for the Job
Participation Incentive (a $10 monthly food benefit) and OAR 461-
170-0011 about changes that must be reported for the Job Partici-
pation Incentive are being amended to allow SNAP cases to be
considered without being restricted by the reporting system. OAR
461-135-1260 is also being amended to clarify and expand the kinds
of employment and self-employment that are counted to be eligible
for JPI. OAR 461-135-1260 is also being amended to remove redun-
dant requirements. These amendment also make permanent the tem-
porary rule changes that were effective on May 1,2012 and May 24,
2012.

OAR 461-140-0296 about the length of disqualification due to
asset transfers in the General Assistance, General Assistance Med-
ical, Oregon Supplemental Income Program, and Oregon Supple-
mental Income Program Medical programs is being amended to
adjust its standard to reflect the annual federal cost of care cost-of-
living adjustments that happen every other October. These
amendments keep Oregon in line with current federal standards for
Department Medicaid programs and changes in the cost of living.

OAR 461-145-0080 about the treatment of child support and cash
medical support to determine eligibility for the Department’s
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public assistance, medical and SNAP programs is being amended to
clarify how to count in-kind income when child support payments
are made directly to the financial group or to a third-party for rent,
mortgage, utilities, or child care.

OAR 461-145-0240 about income-producing sales contracts is
being amended to change current policy regarding the treatment of
income-producing sales contracts in the General Assistance (GA),
General Assistance Medical (GAM), Oregon Supplemental Income
Program Medical (OSIPM), and Qualified Medicare Beneficiary
(QMB) programs. This amendment identifies situations when the
equity value of an income-producing sales contract is counted as a
resource and when it is excluded. Currently the equity value of all
income-producing sales contracts is excluded. Additionally, this
amendment identifies situations when the equity value of an income-
producing sales contract can result in transfer of asset penalties.

OAR 461-145-0460 about the sale of a resource is being amend-
ed to change current policy regarding the treatment of the proceeds
from the sale of a home in the General Assistance (GA), General
Assistance Medical (GAM), Oregon Supplemental Income Program
Medical (OSIPM), and Qualified Medicare Beneficiary (QMB) pro-
grams. This amendment identifies situations when the proceeds
(including principal and interest) are counted as income, resource or
excluded. Currently proceeds (regardless of whether they are income
or principal) are either excluded or counted as a resource (except for
GAM - if the proceeds put the benefit group over the resource limit
they are counted as periodic or lump-sum income).

OAR 461-155-0150 about the child care eligibility standard,
payment rates, and copayments is being amended to increase the
minimum monthly copayment from $25 to $27 and to increase
copayments by 10 percent for families receiving Employment Relat-
ed Day Care. This increase addresses part of the Department’s short-
fall in the current biennium as part of the legislative and Department
2011-13 budget rebalance plan. These amendments make permanent
the temporary rule changes to these rates that took effect on May 1,
2012. This rule is also being amended to change how rounding
occurs during the calculation of the copayment.

OAR 461-155-0190 about income and payment standards in the
SNAP program is being amended to reflect changes in the counta-
ble and adjusted income limit, and the SNAP payment standard or
Thrifty Food Plan. This rule will also be amended to reflect an
increase in the monthly maximum benefit amount, if there is an
increase.

OAR 461-155-0680 about the supplemental telephone allowance
in the Oregon Supplemental Income Program Medical (OSIPM) is
being amended to remove references to Link-Up America, which are
no longer applicable, and to clarify that to receive telephone
assistance, a client may be either an SSI recipient, a client with an
adjusted income less than the OSIPM program standard (under OAR
461-155-0250), or a client receiving in-home services if the client
meets certain conditions. This language change clarifies that a client
does not have to meet all three conditions in order to be eligible.

OAR 461-160-0420 about the shelter cost calculation for the shel-
ter deduction in the SNAP program is being amended to reflect the
new utility standards effective October 1, 2012 for the 2013 federal
fiscal year. Each year Oregon surveys utility companies and the gen-
eral public about increases in utility costs. The utility allowances are
derived from these surveys and approved by the Food and Nutrition
Service in the SNAP Program State Plan. There are four utility
allowances. The full utility allowance (FUA) is for any household
that is responsible for paying a heating or cooling cost, or receives
any benefits from Low Income Heating and Energy Assistance
(LIHEAP) programs. The limited utility allowance (LUA) is used for
those households with more than one non-heating/cooling cost. The
individual utility allowance (IUA) for households with a single non-
heat and non-telephone cost. The telephone utility allowance (TUA)
is for households with only a telephone cost.
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OAR 461-160-0430 about income deductions in the SNAP pro-
gram is being amended to reflect the new standard deduction for the
2013 federal fiscal year.

OAR 461-160-0620 about income deductions and liability for
OSIPM clients in long-term care is being amended to reflect the fed-
eral changes in the amounts used when calculating the maintenance
needs allowance and the dependent income allowance deducted from
the income of an institutionalized spouse. This amendment makes
permanent a temporary rule change effective July 1,2012.

OAR 461-165-0180 about eligibility of child care providers is
being updated to add timelines for providers to return the child care
provider listing form to the Department. This change will require the
provider to submit a completed listing form within 30 calendar days.
This rule is also being amended to indicate that providers must noti-
fy the Department before using someone else to supervise a child.
The rule had indicated this only applied to temporary changes.

OAR 461-180-0130 about the effective date for restoring benefits
is being amended as part of the expansion of JPI. This amendment
clarifies that restoration of benefits for JPI is limited to months under
which the JPI rule makes the individual eligible. Parents in the newly
expanded group will not receive restored JPI benefits prior to May
of this year. This amendment also makes permanent the temporary
rule changes that were effective on May 24, 2012.

OAR 461-190-0211 about the case plan activities and standards
for support service payments for the Department’s Temporary Assis-
tance for Needy Families Job Opportunity and Basic Skills (JOBS)
program is being amended to adjust and clarify program restrictions
implemented July 1, 2011 as a result of budget reductions from the
2011 legislative session. The monthly family maximum imposed for
support services, including child care, is being removed, including
for teen parents. This amendment also clarifies the rule in the con-
text of removing maximum amounts. These amendments also make
permanent temporary rule changes adopted on April 6 and May 23,
2012.

OAR 461-193-0031 about eligibility requirements for the
Refugee Case Services Project (RCSP) is being amended to clarify
when an RCSP case may be opened when a newly arrived adult
refugee is rejoining one or more family members in the United
States.

OAR 461-193-0240 about exemptions from participating in the
New Arrival Employment Services (NAES) program is being amend-
ed to update its exempt categories by aligning with the exempt cat-
egories that apply in the TANF program in OAR 461-130-0310.

OAR 461-193-0246 about employment and training incentives in
the New Arrival Employment Services (NAES) program is being
amended to limit the number of incentives presently being provid-
ed. The Refugee Program is discontinuing training and 30-day
employment incentives.

OAR 461-193-0320 about effective dates for cash assistance in the
Refugee Case Service Project is being amended to clarify the dates
of cash eligibility, and to comply with 45 CFR 400.77 by specify-
ing the cash eligibility date for an employable applicant who has quit
a job or refused a job without good cause within 30 consecutive cal-
endar days prior to the application as well as the cash eligibility date
for a benefit recipient whose disqualification is being lifted.

OAR 461-193-0670 is being amended to remove statements about
client requirements because its policy about client requirements is
redundant and covered in another rule, OAR 461-193-0010.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.

Written comments may be submitted until August 30,2012 at 5:00
p.m. Written comments may be e-mailed to Annette.Tesch@
state.or.us, faxed to 503-373-7032, or mailed to Annette Tesch, Rules
Coordinator, DHS - Self-Sufficiency Programs, 500 Summer Street
NE, E-48, Salem, Oregon, 97301. The Department provides the same
consideration to written comment as it does to any oral or written
testimony provided at the public hearing.

Rules Coordinator: Annette Tesch
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Address: Department of Human Services, Children, Adults and
Families Division: Self-Sufficiency Programs, 500 Summer St. NE,
E-48, Salem, OR 97301

Telephone: (503) 945-6067

Department of Justice
Chapter 137

Rule Caption: Incarcerated obligors; Temporary employment-
related modifications; Suspending support for obligor receiving
cash assistance.
Stat. Auth.: ORS 25.245, 180.345, 416 .455
Stats. Implemented: ORS 25.080, 25.245,25.287,25.321-25.343,
107.108, 107.135,416.425,
Proposed Amendments: 137-055-3300, 137-055-3430, 137-055-
5400
Proposed Repeals: 137-055-5420
Last Date for Comment: 8-31-12, 5 p.m.
Summary: OAR 137-055-3300 is being amended to clarify the
process for incarcerated obligors.

OAR 137-055-3430 is being amended to clarify the process for
temporary employment-related modifications.

OAR 137-055-5400 is being amended to clarify the process for an
obligor receiving cash assistance.

OAR 137-055-5420 is being repealed because the process is being
consolidated into OAR 137-055-5400.
Rules Coordinator: Carol Riches
Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301
Telephone: (503) 947-4700

Department of Oregon State Police
Chapter 257

Rule Caption: Modifies OAR 257-080-0000 to be in compliance
with repeal of ORS 181.290 July 2011.
Date: Time: Location:
8-20-12 3:30 p.m. 255 Capitol St.
Basement Conference Rm. A
Salem, OR 97310
Hearing Officer: Sgt Jeff Lewis
Stat. Auth.: ORS 181.280
Stats. Implemented: ORS 181.290-181.340
Proposed Adoptions: 257-080-0050, 257-080-0055
Proposed Amendments: 257-080-0000, 257-080-0005, 257-080-
0010, 257-080-0015, 257-080-0020, 257-080-0025, 257-080-0030,
257-080-0035, 257-080-0040, 257-080-0045
Last Date for Comment: 8-20-12, Close of Hearing
Summary: Legislative changes in July 2011 require that we clari-
fy rules outlining the process afforded sworn, unrepresented mem-
bers of the department during consideration of their removal from
state service.
Rules Coordinator: Shannon Peterson
Address: Department of Oregon State Police, 255 Capitol St. NE,
4th Floor, Salem, OR 97310
Telephone: (503) 934-0183

Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Remove references to retired police officer certifi-
cation.

Stat. Auth.: ORS 181.640, 181.644, 183.341, 181.534, 181.612 &
206.015

Stats. Implemented: ORS 181.640, 181.644, 183.341, 181.534,
181.612 & 206.015

Proposed Amendments: 259-008-0010, 259-013-0220, 259-013-
0230

Last Date for Comment: 8-21-12, Close of Business
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Summary: OAR 259-008-0068 (Retired Police Police Officer) was
repealed May 1,2012. These proposed rule changes remove all ref-
erences to the obsolete program. Housekeeping changes were also
made for clarity.

Rules Coordinator: Linsay Hale

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2431

Rule Caption: Update DOC BCC program/hours to correspond
with DPSST course; Clarify documentation requirements.

Stat. Auth.: ORS 181.640

Stats. Implemented: ORS 181.640

Proposed Amendments: 259-008-0025

Last Date for Comment: 8-21-12, Close of Business

Summary: In January 2012 DPSST began delivering the new six-
week basic corrections program, which is now the state standard for
basic corrections training. The new program represents a substantial
restructuring of basic corrections training, both with areas of addi-
tional instruction and with a significant increase in participatory
learning activities. Specifically, 51 hours of reality based scenarios
and eight hours of problem-based learning exercises were added to
the program.

This proposed rule increases the overall minimum course hours for
DOC BCC to correspond with the new DPSST course and outlines
the required program restructuring to reflect those updates. The pro-
posed rule also clarifies the documentation required for purposes of
determining equivalency of the overall program structure and of
training delivery.

Rules Coordinator: Linsay Hale
Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317
Telephone: (503) 378-2431
Department of Transportation
Chapter 731

Rule Caption: Records, Maintenance, Right to Audit Records.
Date: Time: Location:
8-20-12 1 p.m. ODOT Salem Materials Lab

Large Conference Rm.

800 Airport Rd.,

Salem OR
Hearing Officer: Steve Cooley
Stat. Auth.: ORS 184.616, 184.619,279A.050 & 279A.065
Stats. Implemented: ORS 279A.030, 279C.375 & 279C 440
Proposed Amendments: 731-005-0780
Last Date for Comment: 8-20-12, Close of Hearing
Summary: Under current rules and contract specifications,
contractors on ODOT public improvement projects must maintain
certain records and allow ODOT access to them for inspection and
audit. ODOT’s expectation has been that records retained by con-
tractors should include bidding records and contractor job-cost
records. However, under current rules and contract specifications,
ODOT’s obtaining access from contractors to retained records is a
reactive process that is for the most part completely dependent on the
goodwill and discretion of the contractor. Recent claims disputes
have demonstrated a need to clarify contractors’ legal obligations
when it comes to recordkeeping and claims substantiation and solid-
ify ODOT’s legal authority to access contractor business records to
ensure that the public contracting process remains transparent and
competitive. Accordingly, ODOT proposes to revise its administra-
tive rules and, eventually, its standard contract specifications to
specifically identify those records, contracts must maintain in order
to substantiate contractor claims. The proposed revisions to
ODOT’s rules should provide ODOT with broad authority to obtain
access to these contractor records and an appropriate enforcement
mechanism.
Rules Coordinator: Lauri Kunze
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Address: Department of Transportation, 3930 Fairview Industrial Dr.
SE, Salem, OR 97302
Telephone: (503) 986-3171
Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Restrictions Added to Commercial Driver License
or Instruction Permit and Cancellation Action.

Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.040, 807.100,
809.310 & 809.415

Other Auth.: Title 49, CFR Section 383.153

Stats. Implemented: ORS 807.040, 807.045, 807.100, 807.150 &
809.415

Proposed Amendments: 735-063-0065, 735-063-0067, 735-063-
0070

Last Date for Comment: 8-21-12, Close of Business

Summary: FMCSR section 383.153 requires that states place cer-
tain restrictions on a commercial driver license (CDL) or a com-
mercial instruction driver permit if the driver meets particular phys-
ical or medical criteria. On January 30, 2012, changes to the federal
regulations related to proof of medical qualification requirements for
CDL holders and commercial instruction driver permit holders went
into effect. A “V” restriction is required if the driver has a medical
variance. DMV proposes to amend OAR 735-063-0065 to specify
when a “V” restriction is required. For more clarity and consisten-
cy, DMV proposes to also specify when a “K” restriction is required
in OAR 735-063-0065 and to remove that information from OAR
735-063-0070. DMV also proposes to amend OAR 735-063-0067 to
authorize DMV to cancel a CDL or commercial instruction driver
permit if the person does not meet DMV’s requirement to have a “V”
or “K” restriction added.

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 3930 Fairview Industrial Dr. SE, Salem, OR
97302

Telephone: (503) 986-3171

ecccccccoe

Rule Caption: Driving Privilege and Identification Card
Cancellation and Suspension Actions Under ORS 809.310.
Stat. Auth.: ORS 184.616, 184.619, 802.010
Stats. Implemented: ORS 809.310
Proposed Amendments: 735-070-0004
Last Date for Comment: 8-21-12, Close of Business
Summary: ORS 809.310 authorizes, but does not require, the sus-
pension and cancellation of driving privileges or an identification
card when DMV determines that a person has committed an act list-
ed in ORS 809.310(3). OAR 735-070-0004 establishes the specific
situations where DMV will suspend and cancel a person’s driving
privileges or identification card, including those situations where the
person has provided false or fictitious information. A person may
obtain an Oregon driver license or identification card by providing
a false or fictitious address to DMV for various reasons, including
avoidance of DEQ vehicle emissions testing requirements or avoid-
ance of out-of-state sales tax when purchasing a new vehicle in
Oregon. DMV has concluded that false or fictitious address
information does not impact highway or public safety and that the
potential penalties imposed for improperly registering a vehicle are
sufficient deterrents. DMV proposes to amend OAR 735-070-0004
to clarify that it will cancel, but not suspend, driving privileges or an
identification card when the person has given a false or fictitious
address. This proposed amendment will align administrative rule
with current DMV policy and procedure.

DMV also proposes to update a statutory citation in Section (1)
of the rule, which results from amendments to ORS 807.400.
Rules Coordinator: Lauri Kunze
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Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 3930 Fairview Industrial Dr. SE, Salem, OR
97302

Telephone: (503) 986-3171

Department of Transportation,
Highway Division
Chapter 734

Rule Caption: Locations and Criteria of Variable Interstate Speed
Limits.

Stat. Auth.: ORS 184.616, 184.619,810.010 & 810.180

Stats. Implemented: ORS 810.180

Proposed Amendments: 734-020-0019

Last Date for Comment: 8-21-12, Close of Business

Summary: ORS 810.180 authorizes the Department of Transporta-
tion to conduct speed zone investigations and set speeds on most pub-
lic roads, including interstate highways. As amended, 734-020-0019
will not show any current locations of variable speed limits on the
Interstates because ODOT has decided that advisory speeds are
sufficient for previous listed locations.

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Highway Division, 3930
Fairview Industrial Dr. SE, Salem, OR 97302

Telephone: (503) 986-3171

Land Conservation and Development Department
Chapter 660

Rule Caption: Portland metropolitan area land use and transporta-
tion scenario planning.

Date: Time: Location:
9-19-12 1:30 p.m. Metro Council Chambers
600 NE Grand Ave.
Portland, OR 97232
9-20-12 9 am. DLCD Basement Hearing Rm.
635 Capitol St.
Salem, OR 97301
11-15-12 9 a.m. McMinnville Civic Hall

200 NE 2nd St.

McMinnville, OR 97128
Hearing Officer: Commissioner Jerry Lidz; LCDC
Stat. Auth.: ORS 197.040, 2009 OL Ch. 865 (House Bill 2001) SS
37(8)
Stats. Implemented: 2009 OL Ch. 865 (House Bill 2001) SS 37(8)
Proposed Adoptions: 660-044-0040, 660-044-0045, 660-044-
0050, 660-044-0055, 660-044-0060, 660-044-0065, 660-044-0070
Proposed Amendments: 660-044-0000, 660-044-0005
Last Date for Comment: 9-20-12,9 a.m.
Summary: These rules carry out HB 2001, adopted by the 2009
Legislature, that directs the commission to adopt rules establishing
a scenario planning process for the Portland metropolitan area by
January 1, 2013. The proposed rules would apply only to the Port-
land metropolitan area.

These rules establish a process for development and cooperative
selection of a preferred land use and transportation scenario for the
Portland metropolitan area to aid in meeting state goals to reduce
greenhouse gas emissions from light vehicle travel.

The rules provide guidance to Metro and local governments in the
Portland metropolitan area about development and evaluation of
alternative scenarios, selection of a preferred land use and trans-
portation scenario, and a process for implementation of the preferred
scenario through the regional framework plan, and local compre-
hensive plans, including transportation system plans and land use
regulations. The rules also establish a schedule for initial adoption
of a preferred scenario and a cycle for updating the preferred land use
and transportation scenario.

Rules Coordinator: Casaria Tuttle
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Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322

Rule Caption: Designate areas and establish regulatory standards
for marine renewable energy development within the territorial sea.

Date: Time: Location:

9-20-12 9 am. DLCD Basement Hearing Rm.
635 Capitol St.
Salem, OR 97301

11-15-12 9 am. City Council Chambers

McMinnville Civic Hall

200 NE 2nd St.

McMinnville, OR 97128
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040
Stats. Implemented: ORS 196.471
Proposed Amendments: Rules in 660-036
Last Date for Comment: 11-15-12,9 a.m.
Summary: The proposed rule amendment will adopt by reference
amendments to the Territorial Sea Plan authorized by ORS 196.443.
ORS 196471 requires the Land Conservation and Development
Commission to review such amendments to the Territorial Sea Plan
and, upon making of findings, adopt the amendments as part of the
Oregon Coastal Management Program. The amendment will revise
the Territorial Sea Plan Part Five by incorporating maps that desig-
nate areas where marine renewable energy development may be
sited, and the standards and review criteria that would be applied by
state agencies for conducting their review of project proposals with-
in those designated areas. The maps and standards will be incorpo-
rated into the existing Plan as an appendix.
Rules Coordinator: Casaria Tuttle
Address: Land Conservation and Development Department, 635
Capitol St. NE, Suite 150, Salem, OR 97301
Telephone: (503) 373-0050, ext. 322

Oregon Department of Education
Chapter 581

Rule Caption: Identifies factors for when Department will initiate
audit of school district or education service district

Stat. Auth.: ORS 327.141

Stats. Implemented: ORS 327.141

Proposed Adoptions: 581-023-0036

Last Date for Comment: 8-21-12, 5 p.m.

Summary: HB 2280 (2011) directed the State Board of Education
to identify factors for when to initiate an audit. The proposed rule
identifies factors to be used by the Department of Education when
deciding to initiate a financial audit or a performance audit of a
school district or education service district.

HB 2280 also allows the Secretary of State to initiate a financial
audit or performance audit of a district based on factors identified by
the Secretary by rule. Additionally, the Department may contract with
the Secretary of State to conduct an audit. Due to this, the Depart-
ment worked with the Secretary of State to identify the factors
identified in the rule so that there was consistency between the two
agencies.

Rules Coordinator: Cindy Hunt

Address: Oregon Department of Education, 255 Capitol St. NE,
Salem, OR 97310

Telephone: (503) 947-5801

Oregon Education Investment Board
Chapter 705

Rule Caption: Rules regarding procedure, achievement compacts
and the authority of the Chief Education Officer.
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Location:

Oregon State Library
250 Winter St. NE
Salem, OR

Date:
8-21-12

Time:
I p.m.

Hearing Officer: Seth Allen
Stat. Auth.: Enrolled Senate Bill 1581 (Section14, Chapter 36, Ore-
gon Laws 2012), enacted in the 2012 Regular Session of the 76th
Oregon Legislative Assembly with a declaration of emergency &
signed by the Governor on March 6, 2012.
Stats. Implemented: Enrolled Senate Bill 1581 (Section14, Chap-
ter 36, Oregon Laws 2012)
Proposed Adoptions: 705-001-0000, 705-001-0005, 705-001-
0010, 705-010-0005, 705-010-0010, 705-010-0015, 705-010-0020,
705-010-0025, 705-010-0030, 705-010-0035, 705-010-0040, 705-
010-0045, 705-010-0050, 705-010-0055, 705-010-0060, 705-010-
0065, 705-010-0070, 705-010-0075, 705-050-0010
Last Date for Comment: 08-31-2012 Close of Business
Summary: 705-001-0000 — Regarding notice of proposed rule.

705-001-0005 — Regarding model rules of procedure.

705-001-0010 — Regarding establishing fees for public records.

705-010-0005 — Regarding definitions.

705-010-0010 — Regarding parties to achievement compacts.

705-010-0015 — Regarding terms of achievement compacts.

705-010-0020 — Regarding optional local priorities.

705-010-0025 — Regarding guidance.

705-010-0030 — Regarding distribution of compacts to educational
entities.

705-010-0035 — Regarding completion and execution of achieve-
ment compacts.

705-010-0040 — Regarding data for student groups.

705-010-0045 — Regarding communications.

705-010-0050 — Regarding modifications of achievement
compacts.

705-010-0055 — Regarding receipt and acceptance of achievement
compacts.

705-010-0060 — Regarding the authority of Chief Education
Officer relating to achievement compacts.

705-010-0065 — Regarding end-of-year reports.

705-010-0070 — Regarding achievement compact advisory
committees.

705-010-0075 — Regarding recommendations from state associ-
ations.

705-050-0010 — Regarding appointment of technical advisory
committees and work groups
Rules Coordinator: Seth Allen
Address: Oregon Education Investment Board, 155 Cottage St. NE,
3rd Floor, Salem, OR 97301
Telephone: (503) 378-8213

ecccccccos

Oregon Health Authority,

Public Health Division
Chapter 333
Rule Caption: Treatment of Allergic Response.
Date: Time: Location:
8-23-12 10 a.m. Portland State Office Bldg.

800 NE Oregon St., Rm. 1E
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 433.810
Other Auth.: 2011 OL Ch. 70
Stats. Implemented: ORS 433.800, 433.805, 433.810, 433.815,
433.820, & 433.825
Proposed Adoptions: 333-055-0006, 333-055-0021
Proposed Amendments: 333-055-0000, 333-055-0015, 333-055-
0030, 333-055-0035
Last Date for Comment: 8-24-12, 5 p.m.
Summary: The Oregon Health Authority, Public Health Division is
proposing to permanently adopt and amend Oregon Administrative
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Rules relating to the treatment of allergic response in response to leg-
islation passed in 2011 (SB 104, sections 8 & 9) along with making
updates to outdated language and processes. The legislation that
passed allows the training to be taught by an emergency medical
service provider meeting requirements established by the Authori-
ty, specifies the proper administration of epinephrine, and lowers the
eligibility training age from 21 to 18 years.

The Public Health Division is responsible for the development of
an educational training protocol on the treatment of allergic response
to be used by providers to train individuals who have, or reasonably
expect to have, responsibility for or contact with persons as a result
of the individual’s occupation or volunteer status.

These rules were last updated in 2004 and the proposed changes
address the following:

¢ Create definitions;

e Clarifies who may conduct the training;

* Creates a section on who is eligible to receive training; and

» Updates terminology and process for the training and statements
of training completion.

Rules Coordinator: Brittany Sande

Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Rule Caption: Primacy to enforce federal regulations regarding
public drinking water systems.

Date: Time:
8-23-12 2 p.m.

Location:
Portland State Office Bldg.
800 NE Oregon St. Rm. 1D
Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 448.131
Stats. Implemented: ORS 431.110, 431.150, 448.131, 448.150,
448.175,448.273 & 448.279
Proposed Amendments: 333-061-0020, 333-061-0032, 333-061-
0036
Last Date for Comment: 8-24-12,5 p.m.
Summary: The Oregon Health Authority, Public Health Division is
proposing to amend Oregon Administrative Rules 333-061-0020,
333-061-0032, and 333-061-0036 related to public water systems to
ensure that these rules are no less stringent than corresponding fed-
eral regulations as required by the U.S. Environmental Protection
Agency (EPA) to grant to Oregon primary enforcement responsibility
(“Primacy”) for federal safe drinking water regulations. The rule
amendments required by EPA are detailed in a May 17, 2011 letter
to the Authority, available upon request.
Rules Coordinator: Brittany Sande
Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (971) 673-1291

Oregon Liquor Control Commission
Chapter 845

Rule Caption: Implement statutory change allowing any state’s law
violations to be used as license refusal basis.
Date: Time: Location:
8-23-12 10 a.m. 9079 SE McLoughlin

Portland, OR 97222
Hearing Officer: Jennifer Huntsman
Stat. Auth.: ORS 471, 471.030,471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 471.313
Proposed Amendments: 845-005-0325
Last Date for Comment: 9-6-12, 5 p.m.
Summary: This rule describes the Commission’s reasons related to
the applicant’s qualifications for which the Commission will deny a
license unless the applicant shows good cause to overcome the
criteria. The 2011 legislature passed Senate Bill (SB) 36, effective
January 1,2012. SB 36 amended ORS 471.313 with regards to law

August 2012: Volume 51, No. 8



NOTICES OF PROPOSED RULEMAKING

violations as a license refusal basis. The statute still requires a con-
viction and all law violations must be related to the fitness and abil-
ity of the applicant to lawfully carry out activities under the license
in order to be used as a refusal basis. The statutory amendment
expanded the laws in question to those of any state, not just Oregon
laws. Staff recommends amending OAR 845-005-0325 (5) to har-
monize the rule language with the statutory language now in effect.
Rules Coordinator: Jennifer Huntsman

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

ecccccccoe

Rule Caption: Implement statutory change allowing nonprofits to
auction or raffle alcohol once per year without license.
Date: Time: Location:
8-28-12 10 a.m. 9079 SE McLoughlin Blvd.
Portland, OR 97222
Hearing Officer: Jennifer Huntsman
Stat. Auth.: ORS 471,471.030,471.040,471.190 & 471.730(1) &
(%)
Stats. Implemented: ORS 471.190, 471.360 & 471.482
Proposed Amendments: 845-005-0440
Last Date for Comment: 9-11-12, 5 p.m.
Summary: This rule describes the required qualifications and priv-
ileges associated with the Commission’s issuance of a Temporary
Sales License (TSL). The 2012 legislature passed House Bill (HB)
4047, effective March 5, 2012. HB 4047 amended ORS 471.162 to
expand a nonprofit or charitable organization’s ability to conduct cer-
tain activities without a license. They can now conduct raffles as well
as auctions once a year without a license and the alcohol product can
now be distilled spirits as well as malt beverages or wine. For this
reason, staff recommends the deletion of the current section (6)
regarding just raffles. More details about what is allowed with regard
to auctions and raffles will be explained in our licensing materials.
Staff is also recommending a few minor housekeeping amendments
while this rule matter is open.
Rules Coordinator: Jennifer Huntsman
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004
Oregon University System
Chapter 580

Rule Caption: Amendment is housekeeping to define what consti-
tutes a “major traffic offense.”

Stat. Auth.: ORS 351

Stats. Implemented: ORS 351

Proposed Amendments: 580-040-0030

Last Date for Comment: 8-15-12, 12 p.m.

Summary: Oregon Administrative Rule 580-040-0030 governs vehi-
cle safety, including standards by which vehicles may be used for
officially-sanctioned activities of the Board and OUS and its insti-
tutions. The administrative rule contains a reference to an Oregon
Revised Statute that has been repealed. This proposed amendment
is a housekeeping amendment in order to define what constitutes a
“major traffic offense” for purposes of the rule without a cross-
reference to a repealed statute.

Rules Coordinator: Marcia M. Stuart

Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175

Telephone: (541) 346-5749

Rule Caption: Compliance with COA ruling on the use of con-
cealed weapons on OUS property.

Stat. Auth.: ORS 351

Stats. Implemented: ORS 351

Proposed Amendments: 580-022-0045

Last Date for Comment: 8-15-12, 12 p.m.
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Summary: On September 28, 2011, the Oregon Court of Appeals
invalidated the Board’s above-stated rule on firearms, holding that
it was preempted by the Oregon Legislature as a “regulation.” While
the Court of Appeals observed that this Board possessed broad
authority to control its property, it held that an administrative rule —
which carries the ‘force of law’— attempted to “regulate” firearms in
a way that the Legislature intended to preempt.

This action revises the language of the administrative rule in
question to comply with the Oregon Court of Appeals decision by
removing reference to firearms.

Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5749
Oregon University System,
Portland State University
Chapter 577

Rule Caption: Repeal obsolete harassment/discrimination rules to
comply with the new University Policy addressing these issues.
Stat. Auth.: ORS 351, 351.070 & 352.360
Stats. Implemented: ORS 352.360
Proposed Repeals: Rules in 577-032 (577-032-0010 — 577-032-
0080), 577-001-0125
Last Date for Comment: 8-21-12, Close of Business
Summary: PSU has adopted a new, comprehensive Prohibited
Discrimination and Harassment Policy, available at www.pdx.edu/
ogc/policy-library. The repeal of these obsolete rules is necessary to
conform with the new University Policy.
Rules Coordinator: Lorraine D. Baker
Address: Oregon University System, Portland State University, PO
Box 751, Portland, OR 97207-0751
Telephone: (503) 725-2656
Oregon University System,
University of Oregon
Chapter 571

Rule Caption: Institute random student-athlete drug testing and
provide for safe-reporting program.
Date: Time: Location:
8-23-12 2 p.m. Walnut Rm., EMU

University of Oregon

Eugene, OR
Hearing Officer: Lisa Peterson
Stat. Auth.: ORS 351 & 352
Stats. Implemented: ORS 352.008
Proposed Adoptions: 571-004-0038
Proposed Amendments: 571-004-0020, 571-004-0025, 571-004-
0030, 571-004-0050, 571-004-0055
Last Date for Comment: 8-24-12, 12 p.m.
Summary: The proposed amendments and new rule to the Univer-
sity of Oregon’s drug testing rules emphasize that illicit and per-
formance enhancing drugs are not allowed, provide for random drug
testing, outline sanctions for positive drug tests, outline drug testing
methods, and encourage self-reporting and treatment for drug use.
These amendments and new rule are necessary for the following rea-
sons. First, the University seeks to educate its student-athletes about
the detrimental effects of drug use on their health, safety, academic
work, and future careers. Second, the University must abide by
NCAA rules and uphold the integrity of its Athletic Department.
Third, because student-athletes represent the University in various
settings, the University has an interest in promoting drug-free and
healthful lifestyles to all of the community through its Athletics pro-
grams. Fourth, the University must minimize the risk of injury caused
by student-athlete drug use in intercollegiate athletics. Fifth, the Uni-
versity must be able identify present or potential substance use and
provide treatment and rehabilitation for its student-athletes. Sixth, the
University seeks to maintain a fair and drug-free sport, in which no

August 2012: Volume 51, No. 8



NOTICES OF PROPOSED RULEMAKING

student-athlete uses or feels pressured to use performance enhanc-
ing drugs or any other illegal substance.

Rules Coordinator: Amanda Hatch

Address: Oregon University System, University of Oregon, 1226
University of Oregon, Eugene, OR 97403-1226

Telephone: (541) 346-3082

Parks and Recreation Department
Chapter 736

Rule Caption: Prohibits possession of use of alcohol beverages at
Iwetemlaykin State Heritage Site.

Stat. Auth.: ORS 390.124

Stats. Implemented: ORS 390.111,390.121 & 390.124
Proposed Amendments: 736-010-0060

Last Date for Comment: 8-31-12,4 p.m.

Summary: Since the park opened alcohol has been banned at
Iwetemlaykin State Heritage Site. The temporary ban was placed by
the park manager as a result of tribal concerns raised during the plan-
ning process for the park. The site is a very special place and as such
it was determined that it should be one of the few state park prop-
erties where alcohol is prohibited.

While the temporary ban placed by the park manager has been
effective, OPRD made a commitment during the park planning
process to seek a permanent ban in rule. This rule amendment will
add Iwetemlaykin State Heritage Site to the list of parks where pos-
session or use of alcoholic beverages is prohibited.

Rules Coordinator: Vanessa DeMoe

Address: Parks and Recreation Department, 725 Summer St. NE,
Suite C, Salem, OR 97301

Telephone: (503) 986-0719
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Public Utility Commission
Chapter 860

Rule Caption: In the Matter of Amendments to OAR 860-032-
0007 to Address Call Termination Issues. (AR 566)
Date: Time: Location:
8-22-12 9:30 a.m. Public Utility Commission

550 Capitol St. NE

Main Hearing Rm.

Salem, OR 97301
Hearing Officer: Allan J. Arlow
Stat. Auth.: ORS Ch.183, 756 & 759
Stats. Implemented: ORS 756.040, 759.020, 759.030, 759.050,
759.225 & 759.690
Proposed Amendments: 860-032-0007
Last Date for Comment: 9-28-12, Close of Business
Summary: Amendments to OAR 860-032-0007 are proposed to
address the problem of long distance calls not being completed to
rural areas in Oregon at the same rate at which long distance calls
are completed to urban areas. The proposed amendments prohibit
intrastate telecommunications certificate holders from blocking,
choking, reducing or restricting traffic in any way; subjecting any
person, locality or exchange to undue or unreasonable discrimina-
tion; or engaging in deceptive or misleading practices. Further, the
amendments make certificate holders liable for the actions of their
underlying carriers. The proposed amendments provide clearly stat-
ed call termination expectations for certificated telecommunications
providers and the framework for the PUC to hold certificate holders
accountable to complete long distance calls to rural areas at the same
rate at which they complete to urban areas.
Rules Coordinator: Diane Davis
Address: Public Utility Commission of Oregon, PO Box 2148,
Salem, OR 97308
Telephone: (503) 378-4372
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Appraiser Certification and Licensure Board
Chapter 161

Rule Caption: Adoption of permanent rules regarding USPAP, and
registration and enforcement of Appraisal Management
Companies.
Adm. Order No.: ACLB 1-2012
Filed with Sec. of State: 7-2-2012
Certified to be Effective: 7-3-12
Notice Publication Date: 6-1-2012
Rules Adopted: 161-500-0000, 161-510-0010, 161-510-0030,
161-520-0005, 161-520-0010, 161-520-0020, 161-520-0030, 161-
520-0040, 161-520-0045, 161-520-0050, 161-520-0055, 161-520-
0060, 161-530-0010, 161-530-0020, 161-530-0030, 161-530-0040,
161-540-0010, 161-550-0010, 161-550-0020, 161-560-0010, 161-
560-0020, 161-570-0010, 161-570-0015, 161-570-0020, 161-570-
0030, 161-570-0045, 161-570-0050
Rules Amended: 161-002-0000, 161-025-0060
Subject: Permanently adopts Oregon Administrative Rule 161, Divi-
sion 500, Rule 0000 regarding definitions; Division 510, Rule 0010
regarding application and registration fees, and Rule 0030 regarding
Miscellaneous Fees; Division 520, Rule 0005 regarding business
name registration, Rule 0010 regarding registration requirements,
Rule 0020 regarding appraiser competency, Rule 0030 regarding
renewal or reactivation of registration, and Rule 0040 regarding
change or addition of subject individual; Rule 0045 regarding change
in business name, Rule 0050 regarding change of individual owner-
ship, Rule 0055 regarding change of address, and Rule 0060 regard-
ing termination or cancellation of Surety Bond or Letter of Credit;
Division 530, Rule 0010 regarding criminal records check, Rule 0020
regarding background check authorizations and fingerprint card, Rule
0030 regarding potentially disqualifying crimes, and Rule 0040
regarding reporting litigation involving subject individuals; Division
540, Rule 0010 regarding training; Division 550, Rule 0010 regard-
ing annual reports, Rule 0020 regarding records and real estate
appraisal activity report retention requirements; Division 560, Rule
0010 regarding audits, and Rule 0020 regarding audit standards;
Division 570, Rule 0010 regarding duty to cooperate, Rule 0015
regarding appraisal review, Rule 0020 regarding forwarding com-
plaints, Rule 0030 regarding appraisal management company com-
plaints, Rule 0045 regarding appraisal management company inves-
tigations and audits, and Rule 0050 regarding separate offense and
violation.

Permanently Amends Oregon Administrative Rule 161, Division
2, Rule 0000 regarding definitions; and Division 025, Rule 0060
regarding appraisal standards and USPAP.
Rules Coordinator: Karen Turnbow —(503) 485-2555

161-002-0000
Definitions

As used in OAR 161-01-005 to 161-50-050, the following terms
(whether capitalized or not) shall have the following meanings:

(1) “Accredited College or University” means a college or university
that is accredited by the Commission on Colleges, or by an accrediting
agency that is recognized by the U.S. Department of Education.

(2) “Administrator” means the administrator of the Board appointed
by the Board.

(3) “Affiliate” means a business organization sharing with a financial
institution or insurance company some aspect of common ownership and
control.

(4) “Appraisal” or “Real Estate Appraisal” means “appraisal” as
defined in USPAP.

(5) “Appraisal Foundation” means the Appraisal Foundation estab-
lished on November 30, 1987, as a not-for-profit corporation under the laws
of Illinois.

(6) “Appraisal Report” means “report” as defined in USPAP.

(7) “Appraiser Assistant” or “AA” means a person who is not licensed
or certified as an appraiser, but is registered as an appraiser assistant under
ORS 674.310, and who assists with real estate appraisal activity under the
direct supervision of a certified or licensed appraiser.
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(8) “Appraisal Subcommittee” or “ASC” means the Appraisal
Subcommittee of the Federal Financial Institutions Examination Council
(FFIEC) established pursuant to the Federal Act.

(9) “Board” or “ACLB” means the Appraiser Certification and
Licensure Board established under ORS Chapter 674.

(10) “Certificate” means the document issued by the Board indicating
that the person named thereon has satisfied the requirements for certifica-
tion as a state certified residential or state certified general appraiser.

(11) “Classroom hour” as used in reference to qualifying and contin-
uing education means 50 minutes out of each 60 minute segment.

(12) “Completion” means interpreting, analyzing and reconciling data
or compiled data, including reviewing and adopting another person’s inter-
pretations and reconciliations as one’s own.

(13) “Complex one-to-four family residential property appraisal”
means an appraisal in which the property to be appraised, market condi-
tions, or form of ownership is atypical. For example, atypical factors may
include, but are not limited to:

(a) Architectural style;

(b) Age of improvements;

(c) Size of improvements;

(d) Size of lot;

(e) Neighborhood land use;

(f) Potential environmental hazard liability;

(g) Property interests;

(h) Limited readily available comparable sales data; or

(i) Other unusual factors.

(14) “Continuing Education” means education that is creditable
toward the education requirements that must be satisfied to renew a license,
certificate or appraiser assistant registration.

(15) “Direct Supervision” of an appraiser assistant means:

(a) Disclosing in the appraisal report that the supervising appraiser
has inspected the subject property both inside and out, and has made an
exterior inspection of all comparables relied upon in the appraisal or dis-
close that the supervising appraiser did not inspect the subject property both
inside and out, and did not inspect the exterior of comparables relied upon
in the appraisal; and

(b) Reviewing the appraiser assistant’s appraisal report(s) to ensure
research of general and specific data has been adequately conducted and
properly reported, application of appraisal principles and methodologies
has been properly applied, that any analysis is sound and adequately report-
ed, and that any analysis, opinions, or conclusions are adequately devel-
oped and reported so that the appraisal report is not misleading; and

(c) Reviewing the appraiser assistant’s work product and discussing
with the appraiser assistant any edits, corrections or modifications that need
to be made to that work product to satisfy OAR 161-002-0000(14)(b); and

(d) Accepting sole and total responsibility for the appraisal report by
signing the appraisal report and certifying that the appraisal report has been
prepared in compliance with the current edition of the Uniform Standards
of Professional Appraisal Practice.

(16) “Federal Act” means Title XI of the Federal Financial
Institutions Reform, Recovery and Enforcement Act of 1989 (12 U.S.C
3310 et seq.).

(17) “Federal Financial Institution Regulatory Agency” means:

(a) The Board of Governors of the Federal Reserve System;

(b) The Federal Deposit Insurance Corporation;

(c) The Office of the Comptroller of the Currency;

(d) The Office of Thrift Supervision; or

(e) The National Credit Union Administration.

(18) “Financial Institution” means an insured depository institution as
defined in section 3 of the Federal Deposit Insurance Act or an insured
credit union as defined in section 101 of the Federal Credit Union Act.

(19) “Good Standing” means the status of a person whose license,
certificate or registration is not currently suspended or been revoked.

(20) “Issuance” means the act of communicating the opinion of value
either in writing or orally.

(21) “License” means the document issued by the Board indicating
that the person named thereon has satisfied all requirements for licensure as
a state licensed appraiser.

(22) “Licensee” means any person who holds an active or inactive
Oregon appraiser license, certified residential appraiser certificate, or certi-
fied general appraiser certificate.

(23) “Mortgage banker” has the meaning defined in ORS 59.840.

(24) “Non-residential” appraising means to render a value on real
property other than one-to-four family residential properties.
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(25) “One-to-four family residential property” means a property that
includes one to four residential units and is residential in character, i.c.,
zoning, land use.

(26) “Preparation” means compiling data, including reviewing and
adopting such compiled data as one’s own.

(27) “Prerequisite education” means the initial qualifying education-
al requirements to become licensed or certified with the Board.

(28) “Professional real estate activity” has the meaning defined in
ORS 696.010.

(29) “Qualifying Education” means education that is creditable
toward the education requirements for initial licensure or certification under
one or more of the three real estate appraiser classifications.

(30) “Real estate appraisal activity”” has the meaning defined in ORS
674.100.

(31) “Real Estate” or “Real Property” means an identified parcel or
tract of land, together with any improvements, that includes easements,
rights-of-way, undivided or future interests or similar rights in a tract of
land, but does not include mineral rights, timber rights, growing crops,
water rights or similar interests severable from the land when the transac-
tion does not involve the associated parcel or tract of land.

(32) “State Certified General Appraiser or “SCGA” means an individ-
ual who has been certified as a state certified general appraiser by the
Board.

(33) “State Certified Residential Appraiser or “SCRA” means an indi-
vidual who has been certified as a state certified residential appraiser by the
Board.

(34) “State Licensed Appraiser or “SLA” means an individual who
has been licensed as a state licensed appraiser by the Board.

(35) “Subdivision” means either an act of subdividing land or an area
or a tract of land subdivided to create four or more lots within a calendar
year.

(36) “Supervising Appraiser” means a licensee who is directly super-
vising appraiser assistants pursuant to OAR 161-025-0025.

(37) “Supervising Appraiser Endorsement” means the document
issued by the Board indicating that the licensee named thereon has satisfied
all requirements of OAR 161-010-0085 to be a Supervising Appraiser.

(38) “Transaction Value” means:

(a) For loans or other extensions of credit, the amount of the loan or
extension of credit; and

(b) For sales, leases, purchases and investments in or exchange of real
property, the market value of the real property interest involved; and

(c) For the pooling of loans or interest in real property for resale or
purchase, the amount of the loan or market value of the real property cal-
culated with respect to each such loan or interest in real property.

(d) For determinations of the transaction value of real property or
interests in real property in circumstances other than described in the pro-
ceeding (a) to (c) of this section, the market value of the real property inter-
est involved.

(e) In condemnation or partial taking actions, the transaction value is
deemed to be the value of the larger parcel before the taking.

(39) “Uniform Standards of Professional Appraisal Practice” or
“USPAP” means the standards adopted and published by the Appraisal
Standards Board of the Appraisal Foundation dated April 27, 1987, as
amended January 1,2012.

(40) “Workfile” means “workfile” as defined in USPAP.

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 2-1991(Temp), f. & cert. ef. 7-1-91; ACLB 7-1991, f. & cert. ef. 12-23-91;
ACLB 1-1993(Temp), f. & cert. ef. 3-3-93; ACLB 1-1994, f. & cert. ef. 2-1-94, Renumbered
from 161-010-0000; ACLB 4-1994, f. & cert. ef. 7-27-94; ACLB 4-1994, f. & cert. ef. 7-27-
94; ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98;
ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-1999, f. 1-28-99, cert. ef. 3-31-99; ACLB
1-2000, f. & cert. ef. 2-29-00; ACLB 1-2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01;
ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01; ACLB 3-2001(Temp), f. & cert. ef. 7-12-01 thru
1-8-02; ACLB 1-2002, f. & cert. ef. 2-26-02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-
2003, f. & cert. ef. 1-27-03; ACLB 1-2004, f. & cert. ef. 2-3-04; ACLB 2-2004, f. 5-25-04,
cert. ef. 6-1-04; ACLB 1-2005, f. & cert. ef. 1-12-04; ACLB 4-2005, f. & cert. ef. 11-2-05;
ACLB 1-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-28-06; ACLB 2-2006, f. & cert. ef.
7-26-06; ACLB 5-2007(Temp), f. 11-1-07, cert. ef. 1-1-08 thru 6-27-08; ACLB 1-2008, f. &
cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08; ACLB 2-2009(Temp), f. 1-28-09, cert.
ef. 1-30-09 thru 7-28-09; Administrative correction 8-21-09; ACLB 4-2009, f. & cert. ef. 10-
27-09; ACLB 5-2009(Temp), f. 12-15-09, cert. ef. 1-1-10 thru 6-27-10; ACLB 2-2010, f. &
cert. ef. 4-23-10; ACLB 3-2011, f. & cert. ef. 11-17-11; ACLB 4-2011(Temp), f. 12-22-11,
cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-025-0060
Appraisal Standards and USPAP

(1) All licensees must develop and communicate each appraisal
assignment in compliance with these administrative rules and USPAP.
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(2) A licensee employed by a group or organization that conducts
itself in a manner that does not conform to USPAP Standards must take
steps that are appropriate under the circumstances to ensure compliance
with the Standards.

(3) All licensees must certify to what extent they personally inspect-
ed the property that is the subject of the appraisal assignment. Each report
must clearly state that the subject property was: inspected both inside and
out; inspected from the exterior only; or was not personally inspected by the
licensee.

(4) In addition to certifying as to the extent of the subject’s inspection,
all licensees must also certify to what extent each of the comparable sales
relied upon in the appraisal were personally inspected.

(5) All licensees must disclose in all appraisal reports whether the
comparable sales analyzed in the appraisal report were or were not con-
firmed by a party to the transaction or an agent or representative of a party
to the transaction.

(6) All licensees testifying or presenting evidence in an administrative
or judicial proceeding must base their testimony or evidence only upon a
written summary or self-contained appraisal report in compliance with
USPAP, reflecting a report date that precedes the date of testimony, unless
such testimony is being compelled by legal subpoena.

(7) The “Uniform Standards of Professional Appraisal Practice”,
2012-2013 Edition, approved and adopted by the Appraisal Standards
Board of the Appraisal Foundation, dated April 27, 1987, as amended on
January 1, 2012, are incorporated into the Administrative Rules of the
Appraiser Certification and Licensure Board as the standards of profes-
sional conduct which shall guide the behavior of licensed and certified
appraisers in the State of Oregon. Copies of the Uniform Standards of
Professional Appraisal Practice may be obtained from the Appraisal
Foundation located at 1029 Vermont Avenue, N.W., Suite 900, Washington
D.C. 20005-3517.

(8) All licensees must list their certificate or license number and expi-
ration date in each appraisal report.

(9) All licensees must comply with USPAP and all other applicable
administrative rules in OAR Chapter 161 in all valuation activity, unless
such valuation activity qualifies as an exclusion to real estate appraisal
activity under ORS 674.100(2)(h).

(10) Notwithstanding any other provision of these rules, a licensee
acting in one of the following capacities is not subject to the requirements
of Standard 3 of USPAP when examining an appraisal report and workfile
as part of an official investigation being conducted by the Board:

(a) Board member;

(b) Employee; or

(c) Contractor or volunteer serving at the request of the Board.

(11) When more than one report is issued for an appraisal, an apprais-
al review, or appraisal consulting assignment, each report must clearly dis-
close the issuance of all prior reports.

[Publications: Publications referenced are available from the agency.|

Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 4-

1994, f. & cert. ef. 7-27-1994; ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f.

10-13-97, cert. ef. 1-1-98; ACLB 1-1998. f. 6-24-98, cert. ef. 7-1-89; ACLB 1-1999, f. 1-28~

99, cert. ef. 3-31-99; ACLB 3-1999, f. 9-23-99, cert. ef. 1-1-00; ACLB 1-2000, f. & cert. ef.

2-29-00; ACLB 3-2000(Temp), f. 11-9-00, cert. ef. 11-9-00 thru 5-8-01; ACLB I-

2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01; ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01;

ACLB 3-2001(Temp), f. & cert. ef. 7-12-01 thru 1-8-02; ACLB 1-2002, f. & cert. ef. 2-26-

02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-2003, f. & cert. ef. 1-27-03; ACLB 1-2004,

f. & cert. ef. 2-3-04; ACLB 1-2005, f. & cert. ef. 1-12-04; ACLB 4-2005, f. & cert. ef. 11-2-

05; ACLB 1-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-28-06; ACLB 2-2006, f. & cert.

ef. 7-26-06; ACLB 5-2007(Temp), f. 11-1-07, cert. ef. 1-1-08 thru 6-27-08; ACLB 1-2008, f.

& cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08; ACLB 1-2009, f. 1-28-09, cert. ef.

1-30-09; ACLB 5-2009(Temp), f. 12-15-09, cert. ef. 1-1-10 thru 6-27-10; ACLB 2-2010, f. &

cert. ef. 4-23-10; ACLB 3-2011, f. & cert. ef. 11-17-11; ACLB 4-2011(Temp), f. 12-22-11,
cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-500-0000
Definitions

In addition to the definitions in ORS 674.200, and as used in OAR
Chapter 161 Divisions 500 through 570, the following terms (whether cap-
italized or not) shall have the following meanings:

(1) “Appraisal Report” has the same meaning as defined in OAR 161-
002-0000.

(2) “Assignment” means:

(a) An agreement between an appraiser and a client to perform a val-
uation service;

(b) The valuation service that is provided as a consequence of such an
agreement.
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(3) “Audit” or “auditing” means a formal or official examination and
verification of the accounts, correspondence, memoranda, papers, books
and other records of an appraisal management company for compliance
with ORS 674.200 through ORS 674.250.

(4) “Board” means the Appraiser Certification and Licensure Board
established under ORS 674.305.

(5) “Competency” or “competent” refers to the Competency Rule as
defined in the Uniform Standards of Professional Appraisal Practice
(USPAP).

(6) “Complaint” means any written document alleging a deficiency on
the part of the appraiser or appraisal management company in the comple-
tion of an assignment for real property in Oregon.

(7) “Subject Individual” means:

(a) A person designated as the controlling person as defined in ORS
674.200(8);

(b) An individual with an ownership interest of 10 percent or more of
an appraisal management company; or

(c) In cases where ownership interest of 10 percent or more of the
appraisal management company is held by an entity other than an individ-
ual:

(A) An individual who wholly owns a corporation that owns 10 per-
cent or more of an appraisal management company;

(B) An individual wholly owning and serving as the only general part-
ner in a limited partnership that owns 10 percent or more of an appraisal
management company;

(C) An individual wholly owning and managing a limited liability
company that owns 10 percent or more of an appraisal management com-
pany; or

(D) An individual who wholly owns any other type of business entity
that owns 10 percent or more of an appraisal management company.

(8) “System” means an organized or established procedure or method.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447

Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-510-0010
Application and Registration Fees

An appraisal management company that has not previously conduct-
ed business in Oregon, shall pay to the Board:

(1) A nonrefundable application fee of $1,000; and

(2) A nonrefundable registration fee of $1,500.

Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447

Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-510-0030
Miscellaneous Fees
(1) Duplicate Registration — $10.
(2) Late Renewal — $100.
(3) Annual Appraisal Subcommittee (ASC) Fee — Actual Fee.
(4) Fingerprint and Background Checks — Actual Fee.
(5) Change or Addition of Subject Individual — $100.
(6) Change of Business Name — $100.
(7) Registration History — $40.
(8) Late Annual Report — $100.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-520-0005
Business Name Registrations

Before conducting business in Oregon, the appraisal management
company must be registered with the Oregon Secretary of State’s
Corporation Division. For the purpose of this rule, “business name” means
an assumed name or the name of a business entity such as a corporation,
partnership, limited liability company, or other business entity recognized
by law. The appraisal management company must maintain the registered
business name with the Oregon Secretary of State’s Corporation Division.
The appraisal management company must use the registered business name

for all transactions in this state.
Stat. Auth.: ORS 183.355, 674.305 & 674310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674205, 674.215, 674.230, 674245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12
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161-520-0010
Registration Requirements

An appraisal management company applying for registration as an
appraisal management company in Oregon shall submit to the Board all of
the following:

(1) A completed application form listing the information required by
ORS 674.205 as follows:

(a) The name, address, website address, phone and fax numbers of the
appraisal management company. The name on the application form must
match the name registered with the Oregon Secretary of State;

(b) The name, address, email and phone contact information of an
individual that will be the initial point of contact for all communications
with the Board;

(c) The name, address, email and phone contact information of con-
trolling person(s) of the appraisal management company;

(d) The name, address, email and phone contact information of any
subject individual that owns 10 percent or more of the appraisal manage-
ment company;

(e) For all subject individuals, the license, certificate or registration
numbers issued by any state to do business as an appraiser.

(f) For appraisal management companies, the license, certificate or
registration numbers issued by any state to do business as an appraisal man-
agement company,

(g) If the appraisal management company is not domiciled in Oregon,
the name and phone contact information for the entity’s agent for service of
process in this state;

(2) For subject individuals, a disclosure and documentation of any
administrative action taken by any state to refuse, deny, cancel or revoke a
license, certificate or registration to act as an appraiser;

(3) For the appraisal management company, a disclosure and docu-
mentation of any administrative action taken by any state to refuse, deny,
cancel or revoke a license, certificate or registration to act as an appraisal
management company;

(4) A signed certification on a form prescribed by the Board:

(a) That the appraisal management company complies with the mini-
mum requirements in OAR 161-520-0020 regarding appraiser competency;

(b) That the appraisal management company maintains for at least
five years:

(A) A record of each appraisal management services request the com-
pany receives and the appraiser who performs the real estate appraisal activ-
ity contained in the request;

(B) A copy of each written complaint received by the appraisal man-
agement company, along with proof of documentation showing the com-
plaint was forwarded to the appraisal management company’s client for the
appraisal assignment.

(c) That the appraisal management company provides training to
employees who select appraisers for an appraisal panel, select appraisers to
perform real estate appraisal activity, or perform quality control examina-
tions, and that the training complies with the requirements set forth in OAR
161-540-0010;

(d) That the appraisal management company requires each appraiser
to provide the appraiser’s certificate or license number issued by the Board
and competency information required by OAR 161-520-0020;

(e) That the appraisal management company has written policies and
procedures demonstrating compliance with ORS 674.220;

(f) That the appraisal management company has a system in place to
require that appraisals are conducted independently and without inappro-
priate influence or coercion as required by the appraisal independence stan-
dards established under section 129E of the Truth in Lending Act, includ-
ing any implementing regulations; and

(g) That the appraisal management company requires appraisers com-
pleting appraisals at the company’s request to comply with the Uniform
Standards of Professional Appraisal Practice.

(h) That any employee of the appraisal management company that
performs the act or process of developing and communicating a reviewer’s
own opinion of value as part of the appraisal review for a property located
in this state, is an Oregon licensed/certified real estate appraiser

(5) Applicable fees as established in OAR 161, division 510;

(6) A copy of the surety bond required by ORS 674.210 in a form and
format approved by the Board;

(7) A copy of the appraisal management company’s business registra-
tion filed with the Oregon Secretary of State established in OAR 161-510-
0005.

(8) A completed background check authorization form for all subject
individuals.
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(9) Sealed envelopes containing fingerprint cards for all subject indi-
viduals, containing information specified in OAR 161-530-0020.

Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447

Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-

12, cert. ef. 7-3-12

161-520-0020
Appraiser Competency

(1) A system to verity that each appraiser on the appraisal manage-
ment company’s appraiser panel, shall meet the following minimum
requirements:

(a) An appraisal management company shall require that each inde-
pendent contractor appraiser furnish their license or certificate number
issued by the Board under ORS 674.310;

(b) An appraisal management company shall have a system in place
to verify each independent contractor appraiser’s license or certificate
renewal;

(c) An appraisal management company shall prominently state in the
engagement/assignment document to the independent contractor appraiser
that, by the appraiser’s acceptance and completion of the assignment, the
appraiser agrees and attests that they are competent to perform the apprais-
al assignment;

(d) An appraisal management company shall include the following
information in an assignment to an independent contractor appraiser, to the
extent the appraisal management company’s client has communicated the
information to the appraisal management company:

(A) The geographic location of the real property, which may include
the metropolitan statistical area, metropolitan division, area outside of a
metropolitan statistical area, county, postal code, legal description or other
geographic information identifying where the real property is situated; and

(B) The type of real property the assignment covers.

(e) An appraisal management company shall require that each inde-
pendent contractor appraiser completing appraisals at the request of the
appraisal management company comply with the Uniform Standards of
Professional Appraisal Practice.

(2) The Board retains jurisdiction over administrative inquiries and
actions involving misrepresentations made by an individual appraiser

regarding competency.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-520-0030
Renewal Or Reactivation Of Registration

(1) An appraisal management company renewing a registration as an
appraisal management company shall submit to the Board all of the fol-
lowing information:

(a) A completed renewal application form listing the information
required by ORS 674.205(2) as follows:

(A) The name, address, website address, phone and fax numbers of
the appraisal management company;

(B) The name, address, email and phone contact information of an
individual that will be the initial point of contact for all communications
with the Board;

(C) The name, address, email and phone contact information of the
controlling person(s) of the appraisal management company;

(D) The name, address, email and phone contact information of any
subject individual that owns 10 percent or more of the appraisal manage-
ment company;

(E) For all subject individuals, the license, certificate or registration
numbers issued by any state to do business as an appraiser or an appraisal
management company;

(F) If the appraisal management company is not domiciled in Oregon,
the name, address and phone contact information for the entity’s agent for
service of process in this state;

(b) For subject individuals, a disclosure and documentation of any
administrative action taken by any state to refuse, deny, cancel or revoke a
license, certificate or registration to act as an appraiser;

(c) For appraisal management companies, a disclosure and documen-
tation of any administrative action taken by any state to refuse, deny, can-
cel or revoke a license, certificate or registration to act as an appraisal man-
agement company;

(d) A signed certification on a form prescribed by the Board that the
appraisal management company continues to:
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(A) Maintain a system to verify the competency of appraisers on the
appraisal management company’s appraiser panel that meets the minimum
requirements in OAR 161-520-0020;

(B) Maintain and have custody of the following records for a mini-
mum of five years:

(i) Each appraisal management services request the appraisal man-
agement company receives and the appraiser who performs the real estate
appraisal activity contained in the request;

(ii) A copy of each written complaint, along with documentation
showing the complaint was forwarded to the client of the appraisal;

(iii) Documentation of the training provided to each employee who
selects appraisers for an appraiser panel, selects appraisers to perform real
estate appraisal activity, or performs quality control examinations, and that
said training complies with the requirements set forth in OAR 161-540-
0010;

(C) Require that each appraiser provide the appraiser’s certificate or
license number issued by the Board;

(D) Maintain written policies and procedures demonstrating compli-
ance with ORS 674.220;

(E) Have a system in place to require that appraisals be conducted
independently and without inappropriate influence or coercion as required
by the appraisal independence standards established under section 129E of
the Truth in Lending Act, including any implementing regulations; and

(F) That the appraisal management company requires appraisers com-
pleting appraisals at the appraisal management company’s request to com-
ply with the Uniform Standards of Professional Appraisal Practice.

(G) That any employee of the appraisal management company that
performs the act or process of developing and communicating a reviewer’s
own opinion of value as part of the appraisal review for a property located
in this state, is an Oregon licensed/certified real estate appraiser.

(e) The certificate or registration numbers issued by any state to do
business as an appraisal management company;

(f) Renewal fees established in OAR 161-510-0020; and

(g) A copy of the surety bond required by ORS 674.210.

(2) Renewal applications received after the expiration date and with-
in one year of the date of expiration of the registration shall be assessed a
late fee in addition to the renewal fee.

(3) An appraisal management company whose registration has
expired shall cease operating as an appraisal management company in
Oregon.

(4) If an appraisal management company does not submit a complete
renewal application within one year from the date of expiration of the reg-
istration, the status of the registration becomes terminated and the apprais-
al management company must reapply pursuant to OAR 161-520-0010 and

pay all applicable fees.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-520-0040
Change Or Addition Of Subject Individual

An appraisal management company shall, within 30 business days,
file with the Board, a notice of change or addition of a subject individual of
the appraisal management company. Such notification shall be in writing on
a form prescribed by the Board and include the following:

(1) A completed background check authorization form for any new
subject individual containing information specified in OAR 161-530-0020;

(2) A sealed envelope containing a fingerprint card for each new sub-
ject individual; and

(3) Applicable fees established in OAR 161-510-0030.

Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447

Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-520-0045
Change in Business Name

An appraisal management company shall, within thirty (30) calendar
days, submit to the Board a notice of business name change. Such notifica-
tion shall be in writing on a form prescribed by the Board along with the
following:

(1) A corrected copy of the surety bond required by ORS 674.210;

(2) A copy of the Secretary of State business registration with the
company’s new name; and

(3) Applicable fees as established in OAR 161-510-0030.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
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Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674215, 674.230, 674245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-520-0050
Change of Individual Ownership

An appraisal management company with a change of individual own-
ership greater than fifty (50) percent interest in the appraisal management
company, shall submit to the Board a notice of change of ownership. Such
notification shall be in writing on a form prescribed by the Board, along
with the following:

(1) A copy of the surety bond required by ORS 674.210;

(2) A copy of the Secretary of State business registration showing
change of registered agent;

(3) A completed background check authorization form for the new
subject individual, containing information specified in OAR 161-530-0020;

(4) A sealed envelope containing a fingerprint card for the subject
individual;

(5) The application fee established in OAR 161-510-0010; and

(6) The fingerprint and background check fee established in OAR

161-510-0030.
Stat. Auth.: ORS 183355, 674.305 & 674.310
Stats. Tmplemented: ORS 674.305(7), 674.310(2), 674.205, 674215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-520-0055
Change of Address

(1) An appraisal management company must maintain on file with the
Board a current physical and mailing address, and notify the Board within
thirty (30) calendar days of any change in either the physical or mailing
address.

(2) A forwarding address is effective as a current mailing address
when the Board receives notice of the forwarding address by the United

States Postal Service.
Stat. Auth.: ORS 183.355, 674.305 & 674310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674205, 674.215, 674.230, 674245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-520-0060
Termination or Cancellation of Surety Bond or Letter of Credit

(1) If the surety bond or letter of credit maintained by an appraisal
management company is terminated or cancelled, the appraisal manage-
ment company shall file a replacement surety bond or letter of credit as
soon as practicable or within five days of the cancellation or termination,
whichever occurs sooner.

(2) An appraisal management company that does not file a replace-
ment surety bond or letter of credit under paragraph (1) of this rule shall
surrender the appraisal management company’s registration and cease oper-

ating as an appraisal management company.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-530-0010
Criminal Records Check

(1) The Board shall conduct a criminal records check on a subject
individual as a condition of issuing a registration as an appraisal manage-
ment company, or when there is a change or addition of a subject individ-
ual of an appraisal management company.

(2) The subject individual shall submit a completed criminal back-
ground authorization on a form prescribed by the Board, along with a fin-
gerprint card.

(3) The subject individual shall provide additional information, as
requested by the Board, to resolve any issue hindering the completion of a
criminal background check and/or fitness determination.

(4) The Board shall request that the Oregon State Police conduct
Oregon and nationwide criminal records checks through fingerprint identi-
fication. The Board may request or conduct a Law Enforcement Data
System (LEDS) criminal records check, as part of any criminal background
check and/or fitness determination, to meet the requirements of this rule.

(5) If a subject individual refuses to consent to a criminal records
check, including fingerprint identification, the Board shall not issue a reg-
istration as an appraisal management company. A subject individual may

not contest any determination made based on a refusal to consent.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
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Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-530-0020
Background Check Authorizations and Fingerprint Card

(1) The background check includes a criminal background check and
a criminal records request as provided in OAR Chapter 161, Division 520.
The subject individual must apply for the background check in writing on
a form approved by the Board with all information provided and certified
by the subject individual.

(2) Each subject individual must submit one completed fingerprint
card, prescribed by the Federal Bureau of Investigation and completed by a
law enforcement agency or a commercial fingerprinting entity, and an addi-
tional fee sufficient to cover the costs of processing the subject individual’s
fingerprint information.

(3) The background check shall include, but is not limited to, the fol-
lowing:

(a) Legal name, residence physical and mailing address, telephone
numbers and email address;

(b) Place and date of birth;

(c) Social security number;

(d) Driver’s license or identification card number and state of issue;

(e) Whether the subject individual has:

(A) EVER entered a plea of nolo contendere, plead or been found
guilty of or convicted of a felony;

(B) In the past ten years entered a plea of nolo contendere, plead or
been found guilty of, or convicted of, a misdemeanor;

(C) EVER been reprimanded or fined or had a license, certificate or
registration suspended, revoked, restricted, denied or surrendered in this or
any other state by any agency that has granted a license, certificate or reg-
istration to engage in a regulated occupation, trade or profession;

(D) An entry of any money judgments that have not been paid in full;

(E) Filed for voluntary or involuntary bankruptcy protection during
the past ten years; and

(F) Any other information the Board considers necessary to evaluate

the moral character of the subject individual.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-530-0030
Potentially Disqualifying Crimes; Process

(1) A “potentially disqualifying crime” means a crime that:

(a) Reflects moral turpitude, or an act or conduct which would cause
a reasonable person to have substantial doubts about the individual’s hon-
esty, fairness and respect for the rights of others and for the laws of the state
and the nation; and

(b) Is rationally connected to the business entity’s fitness to act as a
controlling person or own 10 percent or more of an appraisal management
company.

(2) The Board shall evaluate a crime on the basis of Oregon laws and,
if applicable, federal laws or the laws of any other jurisdiction in which a
criminal records check indicates a subject individual may have committed
a crime, as those laws are in effect at the time of the fitness determination.

(3) A subject individual shall not be denied under these rules on the
basis of the existence or contents of a juvenile record that has been
expunged under ORS 419A.260 and 419A.262.

(4) If a subject individual is denied as not fit, the appraisal manage-
ment company may not obtain an Oregon registration unless the subject
individual divests all or part of the individual’s ownership interest in the
appraisal management company or the appraisal management company
designates another controlling person, whichever is applicable.

(5) The Board shall inform the subject individual who has been deter-
mined not to be fit on the basis of a criminal records check, via courier, or
registered or certified mail to the most current address provided by the sub-
ject individual of the disqualification. Responsibility for furnishing the
most current address remains with the subject individual.

(6) A final fitness determination is a final order of the Board unless
the affected subject individual requests a contested case hearing under ORS
Chapter 183. A subject individual may contest a fitness determination made
under these rules that she or he is fit or not fit to act as a controlling person
or own 10 percent or more of an appraisal management company under

ORS Chapter 183.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12
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161-530-0040
Reporting Litigation Involving Subject Individuals

(1) A subject individual is required to notify the Board of any of the
following:

(a) Any felony or misdemeanor conviction, including a no contest
plea or bail forfeiture;

(b) Any adverse decision or judgment resulting from any civil or crim-
inal suit or action or arbitration proceeding, or any administrative, state or
federal proceeding in which the appraisal management company, or any
subject individual thereof, was named as a party and against whom allega-
tions concerning any business conduct or professional real estate appraisal
activity is asserted; and

(c) Any adverse decision or judgment resulting from any other crimi-
nal or civil proceedings that reflects adversely on the “good moral charac-
ter” requirement contained in ORS 674.205(3) and OAR 161-530-0030(1).

(2) Notification must be in writing and shall include a brief descrip-
tion of the circumstances involved, the names of the parties, and a copy of
the adverse decision, judgment, or award and, in the case of a criminal con-
viction, a copy of the sentencing order. If any judgment, award, or decision
is appealed, each subsequent appellate court decision is subject to this noti-
fication requirement.

(3) Notification must be made within thirty (30) calendar days after
receipt of any written notification of an adverse judgment, award, or deci-

sion described in this rule, whether or not an appeal is filed.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-540-0010
Training

(1) Appraisal management companies must provide specified training
to employees who:

(a) Select appraisers for an appraiser panel;

(b) Select appraisers to perform real estate appraisal activity; or

(c) Perform quality control examinations.

(2) The specified training must include, but is not limited to the fol-
lowing topics:

(a) ORS 674.220, 674.225, 674.230, and 674.240; and

(b) The Uniform Standards of Professional Appraisal Practice
(USPAP). This topic may be broad in scope, but must at a minimum include
the following elements:

(A) Preamble;

(B) Definitions;

(C) Ethics Rule;

(D) Record Keeping Rule;

(E) Competency Rule;

(F) Scope of Work Rule;

(G) Standard 1;

(H) Standard 2;

(I) Standard 3;

(J) Advisory Opinion 3, Update of a Prior Appraisal;

(K) Advisory Opinion 21, USPAP Compliance;

(L) Advisory Opinion 26, Readdressing (Transferring) a Report to
Another Party; and

(M) Advisory Opinion 27, Appraising the Same Property for a New
Client.

(3) Appraisal management companies shall provide the specified
training to all employees specified in paragraph (1) above:

(a) By December 31, 2012 for all appraisal management companies
registered with the State of Oregon prior to July 1,2012;

(b) Within six months for all appraisal management companies regis-
tering with the State of Oregon after July 1, 2012;

(c) For any new employees within six months from the hire date with
the appraisal management company.

(4) Appraisal management companies must maintain the training
records for each employee and training material, as specified in paragraphs
(1) and (2) above, not less than five years after the date of completion of the
training. Employee training records must include:

(a) The name of the employee;

(b) Topics covered;

(c) Date of completion; and

(d) Method of delivery of training.

Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447

Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447

Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

Oregon Bulletin

29

161-550-0010
Annual Reports

(1) An appraisal management company shall annually submit to the
Board on March 31 a report disclosing the following information on a form
prescribed by the Board;

(a) The number of independent contractor appraisals in the preceding
year for which the appraisal management company performed appraisal
management services in Oregon;

(b) For subject individuals, any action taken by a state to refuse to
issue, deny, cancel or revoke a license, certificate or registration to act as an
appraiser;

(c) For appraisal management companies, any action taken by a state
to refuse to issue, deny, cancel or revoke a license, certificate or registration
to act as an appraisal management company.

(2) A late fee, as established in OAR 161-510-0010, will be charged

for any annual report received by the Board after March 31.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-550-0020
Records and Real Estate Appraisal Activity Report Retention
Requirements

(1) An appraisal management company shall maintain a detailed
record of each service request that it receives, the appraiser that perform the
real estate appraisal activity and a complete copy of all completed reports
for each assignment. Records shall be maintained by the appraisal manage-
ment company for:

(a) Not less than five years after the date of completion of the report
to which the record pertains; or

(b) For a period of not less than two years after final disposition of a
judicial proceeding in which testimony relating to the records are given,
whichever period is longer.

(2) An appraisal management company shall maintain the following
for a period of not less than five years:

(a) Documentation of each written complaint received by the apprais-
al management company, along with the name of the client that requested
the appraisal, and the date the complaint was forwarded to the client.

(b) A copy of the written notification to the person who submitted the
complaint that the complaint was forwarded to the client.

(c) Training materials and training records for each employee speci-

fied in OAR 161-540-0010 and ORS 674.245.
Stat. Auth.: ORS 183.355, 674305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-560-0010
Audits Required

(1) An audit of an appraisal management company registered to pro-
vide appraisal management services in Oregon may be conducted by the
Board.

(2) In the case of a subsidiary or affiliate of a financial institution
engaging in business as an appraisal management company without obtain-
ing a registration to provide appraisal management services in Oregon, the
Board may conduct an audit of the appraisal management company in a
joint or alternating manner with the appropriate federal banking agency or
the Bureau of Consumer Financial Protection as permitted or required by
applicable law.

(3) The Board may audit an appraisal management company at any
time or times and may require the production of such records at the office
of the Board as often as is necessary.

(4) An appraisal management company that refuses to submit to an

audit shall be considered to have failed the audit.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-560-0020
Audit Standards

An audit under OAR 161-560-0010 will examine the appraisal man-
agement company’s compliance with ORS 674.200 to 674.250, including,
but not limited to, examination of the following:

(1) The appraisal management company’s compliance with the mini-
mum requirements in OAR 161-520-0020 regarding appraiser competency.
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(2) The names, license or certification numbers, and competency
information required by OAR 161-520-0020 of the Oregon licensed or cer-
tified appraisers on the appraisal management company’s appraiser panel.

(3) Training materials used by the appraisal management company to
satisfy OAR 161-540-0010.

(4) Records of employees who received training as required by OAR
161-540-0010.

(5) The appraisal management company’s record retention schedule,
consistent with ORS 674.150 and OAR 161-550-0020.

(6) The appraisal management company’s business practices and
transactions that may indicate:

(a) The appraisal management company attempted to influence the
development, reporting or review of an appraisal or appraisal review assign-
ment, consistent with the prohibitions established in ORS 674.220.

(b) The appraisal management company substantively altered in any
way a completed appraisal report submitted by an appraiser, consistent with
the prohibition established in ORS 674.220.

(c) The appraisal management company failed to make payments to
an independent contractor appraiser for the completion of an appraisal or
appraisal review, excluding claims for breach of contract or substandard
performance, as established in ORS 674.225.

(d) The appraisal management company violated any other provision

established in ORS 674.200 to 674.250 or OAR chapter 161.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674.310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-570-0010
Duty to Cooperate

Every subject individual and employee of an appraisal management
company must cooperate with the Board and must respond fully and truth-
fully to Board inquiries and comply with any requests from the Board, sub-
ject only to the exercise of any applicable right or privilege. Failure to coop-
erate with the Board is unethical and is grounds for discipline including rev-
ocation or suspension of a registration, imposition of a civil penalty, or

denial of a registration, or any combination thereof.
Stat. Auth.: ORS 183.355, ORS 674.305(7), ORS 674310 & 2011 OL Ch. 447
Stats. Implemented: ORS 674.310 & 2011 OL Ch. 447
Hist.: ACLB 5-2011(Temp), f. 12-22-11, cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-
12, cert. ef. 7-3-12

161-570-0015
Appraisal Review

Any employee or independent contractor appraiser of an appraisal
management company that performs the act or process of developing and
communicating a reviewer’s own opinion of value as part of an appraisal
review for a property located in this state:

(1) Must be licensed or certified in this state pursuant to ORS
674.100; and

(2) Must comply with the appraisal review provisions of the Uniform

Standards of Professional Appraisal Practice.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-570-0020
Forwarding Complaints

An appraisal management company that receives a written complaint
from a person with an interest in a real estate transaction shall:

(1) Forward the complaint to the client; and

(2) Give written notification to the person who submitted the com-

plaint that the complaint was forwarded to the client.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-570-0030
Appraisal Management Company Complaints

(1) A complaint may be filed with the Board against an appraisal man-
agement company or subject individual. All complaints must be in writing
and submitted to the Board’s office. The complaint will be reviewed by the
Board to determine if the allegations presented in the complaint are within
the Board’s jurisdiction.

(2) A member of the Board or the Administrator may also initiate a

complaint or request an investigation.
Stat. Auth.: ORS 183.355, 674.305 & 674.310

Oregon Bulletin

30

Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674215, 674.230, 674245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-570-0045
Appraisal Management Company Investigations and Audits

(1) A Notice of Complaint, together with a true copy of the complaint
as submitted to the Board, including all supporting documentation, shall be
promptly sent via certified mail, return receipt requested, to the last known
address of each controlling person of the appraisal management company.
A controlling person must produce:

(a) True copies of records as specified in the Notice of Complaint
within a specific time period to which no extension will be granted; and

(b) A written response to the allegations set forth in the complaint
within a specific time period. The controlling person may request an exten-
sion to file a response. An extension of up to thirty (30) days will be
approved provided the extension request is submitted to the Board in writ-
ing on or before the response due date.

(2) A member of the Board or the Administrator may initiate an audit
or other type of inquiry or investigation to verify an appraisal management

company’s compliance with ORS Chapter 674 and OAR chapter 161.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

161-570-0050
Separate Offense and Violation

(1) Each act of appraisal management services by an appraisal man-
agement company not registered by the State is a separate violation of ORS
674.205.

(2) Any and each violation of ORS 674.200 to 674.250, or any rule or
final order of the Board, or any final judgment or decree made by any court
upon application of the Board, may be deemed a separate offense for which

a separate penalty may be imposed.
Stat. Auth.: ORS 183355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245 &
674.250
Hist.: ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12

Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: Correct mis-filed text to OAR 820-010-0622.
Adm. Order No.: BEELS 3-2012

Filed with Sec. of State: 7-13-2012

Certified to be Effective: 7-13-12

Notice Publication Date: 4-1-2012

Rules Amended: 820-010-0622

Subject: OAR 820-010-0622 was filed with a package of rules
adopted by the Board on May §8,2012. When the amendment to OAR
820-010-0622 was filed on May 10, 2012, language was inadver-
tently missing text. The revised language to OAR 820-010-0622 sep-
arates the circumstances in which a PE may modify designs or doc-
uments.

Rules Coordinator: Mari Lopez—(503) 362-2666, ext. 26

820-010-0622
Modifying Designs or Documents

(1) Documents prepared and sealed by a Professional Engineer may
be modified only when all of the following requirements are met:

(a) Only a Professional Engineer can modify designs or documents
prepared and sealed by another Professional Engineer.

(b) A Professional Engineer will only modify another Professional
Engineer’s design or document if they are competent by education or expe-
rience.

(c) The Professional Engineer modifying another Professional
Engineer’s design or document will cloud, encircle, or in some other way
clearly indicate the portion of the design or document they are revising and
refer the viewer to a separate design or document.

(d) The Professional Engineer making the design revisions will seal
and sign the separate design or document.

(e) A Professional Engineer modifying designs or documents not
sealed must provide all the engineering services that would have been
required had they started the work from its origin.

(2) Professional Engineers modifying designs or documents prepared
by an unlicensed person for an exempt structure must do the following:
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(a) The Professional Engineer modifying the design or document will
cloud, encircle, or in some other way clearly indicate the portion of the
design or document they are revising and refer the viewer to a separate
design or document.

(b) The Professional Engineer making the design revision will seal

and sign the separate design or document.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 1-2005, f. & cert. ef. 3-16-05; BEELS 2-2006, f. & cert. ef. 11-21-06; BEELS
2-2012, f. & cert. ef. 5-10-12; BEELS 3-2012, f. & cert. ef. 7-13-12

Board of Massage Therapists
Chapter 334

Rule Caption: Create Breast & Internal Cavity rules, amend and
clarify rule language.

Adm. Order No.: BMT 1-2012

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 7-1-12

Notice Publication Date: 5-1-2012

Rules Adopted: 334-010-0028, 334-010-0029

Rules Amended: 334-010-0009, 334-010-0015, 334-010-0018, 334-
010-0033

Subject: The OBMT has amended verbiage to comply with current
standards.

The OBMT is amending the fee rule to include a prorated amount
for initial renewals under 12 months.

The OBMT is adopting two new rules; Breast & Internal Cavity
Massage; for public protection with regards to these specific modal-
ities.

Rules Coordinator: Christine West—(503) 365-8657

334-010-0009
Credentialing Review

(1) The Board may grant a license to applicants who are or have legal-
ly practiced massage and/or bodywork after successful completion of the
practical and jurisprudence examinations, the written examination and upon
a credentialing review.

(a) Credentialing review must be submitted on the approved Board of
Massage forms (Credentialing Review), submitted with official transcripts
and/or certificates as proof of completion.

(A)(i) Of the 200 Anatomy & Physiology, Pathology and Kinesiology
hours required, 120 hours minimum must be from certified class instruc-
tion. Of the 200 hours required, up to 80 contact hours of prior continuing
education in subject areas may apply.

(ii) Official Transcripts or Certificates of Completion must be docu-
mented on the approved Board of Massage form: Credentialing Review.

(B)(i) Of the 300 Massage Theory and Practical Application, Clinical
Practice, Business Development, Communication and Ethics, and
Sanitation hours required, 140 hours minimum must be from certified class
instruction. Of the 300 hours required up to 120 contact hours of prior con-
tinuing education in subject areas may apply. Of the 300 hours required, up
to 40 hours of practical work experience may apply.

(ii) Practical Work Experience must be documented on the approved
Board of Massage forms: Credentialing Review and Work Experience
Verification Worksheet.

(2) Credentialing Review applications must be accompanied by:

(a) Current Credentialing Review fee and

(b) Any additional documentation required by the Board.

Stat. Auth.: ORS 687

Stats. Implemented: ORS 687.031

Hist.: BMT 4-2011, f. 12-1-11, cert. ef. 1-1-12; BMT 12012, f. 6-19-12, cert. ef. 7-1-12

334-010-0015
Licensure

(1) An applicant for an initial license or renewal of a license must
complete, in its entirety, an original application furnished by the Board.

(2) An applicant must provide written explanation and copies of all
related documentation as requested by the board if:

(a) Applicant has ever been investigated, disciplined or denied licen-
sure by this agency or any other governmental agency in any state or juris-
diction of the United States or foreign country;

(b) Applicant has surrendered a massage license or other professional
license in any state or jurisdiction of the United States or foreign country;

(c) Applicant has been arrested, charged or convicted of any type of
violation of the law, including both misdemeanors or felonies, other than
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minor traffic infractions in any state or jurisdiction of the United States or
foreign country;

(d) Applicant has abused or been treated for the abuse of alcohol, con-
trolled or mind altering substances; or

(e) Applicant has suffered from and/or received treatment for a men-
tal, physical or emotional condition, which could impede applicant’s abili-
ty to safely practice massage.

(3) Applicants for initial licensure must apply within one year of the
successful completion of the practical examination.

(a) If an applicant does not apply within one year, the applicant must
retake the practical examination.

(b) At the time of re-examination, the applicant must meet all current
licensing requirements and submit original documents as required by the
Board.

(4) Licenses issued expire on the last day of the licensees’ birth month
of even numbered years for licensees with even numbered birth years and
odd numbered years for licensees with odd numbered birth years.
Thereafter, licenses may be renewed every other year upon completion of
the application requirements. The application must be returned to the Board
postmarked no later than the Ist day of the month of expiration. A delin-
quent fee must be paid if the completed application and all requirements are
not received by the due date.

(5) Applicants for the renewal of an active license must sign a state-
ment verifying completion of a minimum of 25 hours of continuing educa-
tion. The Board may require proof of the continuing education hours.

(6) Applications for renewal of an active license must be accompanied
by:

(a) Current licensing fee;

(b) Any applicable late fees;

(c) Proof of current certification in cardiopulmonary resuscitation
(CPR);

(d) Proof of 25 hours of continuing education; and

(e) Any additional documentation required by the Board.

(7) All applicants for initial, renewal, or reinstated license must sign a
statement verifying that they have read, understand, and must comply with
all current Oregon Revised Statutes (ORS 687), Oregon Administrative
Rules (OAR 334), and policy statements of the Board.

(8) Licenses issued by the Board must not be transferable.

(9) A person licensed by the Board may move to an inactive status by
completing the form provided by the Board. Upon payment of the appro-
priate fee, the applicant will be issued an inactive license. During the peri-
od of inactive status, the licensee may not practice massage for compensa-
tion in the State of Oregon.

(10) An application to reactivate an inactive license:

(a) must be accompanied by:

(A) Current licensing fee;

(B) Verification of current cardiopulmonary resuscitation (CPR);

(C) Verification of 25 hours of continuing education for each bienni-
um or fraction of the biennium the license was inactive, up to 50 hours; and
(D) Completed fingerprint card for criminal background check.

(b) An individual who has been inactive or a combination of
lapsed/inactive for 6 consecutive years or greater must, in addition, suc-

cessfully pass the practical examination.

Stat. Auth.: ORS 687.121 & 687.051

Stats. Implemented: ORS 687.011, 687.051, 687.057, 687.061, 687.081, 687.086 & 687.121
Hist.: HB 88, f. 3-16-56; Renumbered from 333-035-0006; MTB 1-1979, f. & ef. 5-22-79;
MTB 1-1990, f. & cert. ef. 4-20-90; MTB 1-1992, f. & cert. ef. 7-28-92; BMT 2-1998, f. &
cert. ef. 7-22-98; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 1-2004, f. & cert. ef. 2-23-04;
BMT 1-2006, f. & cert. ef. 1-5-06; BMT 2-2006(Temp), f. & cert. ef. 2-16-06 thru 8-7-06;
Administrative correction 8-22-06; BMT 1-2009, f. 2-13-09, cert. ef. 3-1-09; BMT 4-2011, f.
12-1-11, cert. ef. 1-1-12; BMT 1-2012, f. 6-19-12, cert. ef. 7-1-12

334-010-0018
Criminal Background Checks, Fitness Determinations

(1) The Board requires a criminal background check of all applicants
for a massage therapist license to determine the professional fitness of an
applicant. These must be provided on prescribed forms provided by the
Board. Fingerprints may be obtained at a law enforcement office or at a pri-
vate service acceptable to the Board. The Board must submit fingerprints to
the Oregon Department of State Police for checks against state law enforce-
ment data systems and national data sources. Any original fingerprint cards
and any electronic fingerprint records must subsequently be destroyed by
the Oregon Department of State Police.

(a) The Board requires completed fingerprint cards of all applicants
for an initial license; licensees applying to reinstate a lapsed license or
licensees applying to reactivate an inactive license; and licensees under
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investigation to determine the professional fitness of an applicant or licens-
ee.

(2) These rules are to be applied when evaluating the criminal back-
ground of all licensees and applicants for a massage therapist license and
conducting professional fitness determinations based upon such history.
The fact that the applicant has cleared the criminal background check does
not guarantee the granting of a license.

(3) The Board may require fingerprints of any Oregon licensed mas-
sage therapist who is the subject of a complaint or investigation for the pur-
pose of requesting a state or nationwide criminal background check.

(4) All criminal background checks must include, but not be limited
to, all available state law enforcement data systems and national data
sources, unless obtaining one or the other is an acceptable alternative.

(5) Additional information required. In order to conduct the Oregon
and National Criminal Background Check and professional fitness deter-
mination, the Board may require additional information from the licens-
ee/applicant as necessary, including but not limited to, proof of identity;
residential history; names used while living at each residence; or addition-
al criminal, judicial or other background information.

(6) Criminal offender information is confidential. Dissemination of
information received under ORS 181.534 is only to people with a demon-
strated and legitimate need to know the information. The information is part
of the investigation of an applicant or licensee and as such is confidential
pursuant to ORS 676.175(1).

(7) The Board must determine whether an individual is professional-
ly fit to be granted a license. If an individual is determined to be unfit, then
the individual may not be granted a license. The Board may make profes-
sional fitness determinations conditional upon applicant’s acceptance of
probation, conditions, limitations, or other restrictions upon licensure.
Except as otherwise provided in section (1), in making the professional fit-
ness determination the Board must consider:

(a) Criminal background check;

(b) The nature of the crime;

(c) The facts that support the conviction or pending indictment or that
indicates the making of any false statement;

(d) The relevancy, if any, of the crime or the false statement to the spe-
cific requirements of applicant’s or licensee’s present or proposed license,
services, employment, position, or permit;

(e) Any refusal to submit or consent to a criminal background check
including, but not limited to, fingerprint identification;

(f) Any other pertinent information requested or obtained as a part of
an investigation;

(g) Intervening circumstances relevant to the responsibilities and cir-
cumstances of the position, services, employment, license, or permit.
Intervening circumstances include but are not limited to:

(A) The passage of time since the commission of the crime;

(B) The age of the subject individual at the time of the crime;

(C) The likelihood of a repetition of offenses or of the commission of
another crime:

(D) The subsequent commission of another relevant crime;

(E) Whether the conviction was set aside and the legal effect of set-
ting aside the conviction; and

(F) A recommendation of an employer.

(8) The Board may consider any conviction of any violation of the law
for which the court could impose a punishment and in compliance with
ORS 670.280. The Board may also consider any arrests, court records,
Department of Motor Vehicle records, or other information that may be
indicative of a person’s inability to perform as a licensee with care and safe-
ty to the public.

(9) If an applicant or licensee is determined not to be professionally
fit for a license, the applicant or licensee is entitled to a contested case
process pursuant to ORS 183.413-470. Challenges to the accuracy of com-
pleteness of information provided by the Oregon Department of State
Police, Federal Bureau of Investigation and agencies reporting information
must be made through the Oregon Department of State Police, Federal
Bureau of Investigation, or reporting agency and not through the contested
case process pursuant to ORS 183.

(a) If an individual successfully contests the accuracy or completeness
of information provided by the Oregon State Police, the FBI or other report-
ing agency, the Board must conduct a new criminal background check upon
submission of a new request.

(10) If the applicant discontinues the application process or fails to
cooperate with the criminal background check process, the application is
considered incomplete.

Stat. Auth.: ORS 687 & 676
Stats. Implemented: ORS 181, 183, 687.041, 687.051, 687.081, 670.280
Hist.: BMT 4-2011, f. 12-1-11, cert. ef. 1-1-12; BMT 1-2012, f. 6-19-12, cert. ef. 7-1-12
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334-010-0028
Breast Massage

(1) Prior to performing breast massage to treat certain medical condi-
tions, a LMT must:

(a) Be able to present evidence of the completion of specialized con-
tact hours as training beyond the minimum competencies, which includes
but is not limited to, indications, contraindications, therapeutic treatment
techniques, expected outcomes, client safety, client consent, client commu-
nication, draping techniques, sanitation, and ethical responsibilities related
to breast massage;

(b) Be able to articulate a therapeutic rationale which is acknowl-
edged by the client; rationale may include a medical prescription and/or
permission to consult with the clients health care provider(s).

(c) Acquire prior written and verbal consent before proceeding; the
written consent must include clients’ option to accept or decline to provide
a witness, in addition to the client and LMT.

(2) While performing these procedures a LMT must use appropriate
draping techniques at all times. Any temporary exposure of the breast area
for the purposes of treatment is acceptable only in respect to appropriate
procedures for that treatment. Immediately following treatment of the area,
the breast area must be covered again.

(3) Additional prior written consent and the actual presence of a par-
ent or legal guardian is required when treating individuals under 18 years

of age.
Stat. Auth.: ORS 687
Stats. Implemented: ORS 687.121
Hist.: BMT 1-2012, f. 6-19-12, cert. ef. 7-1-12

334-010-0029
Internal Cavity Massage

(1) An internal cavity massage must be performed using gloves and
utilizing universal precautions for communicable disease control.

(2) Prior to performing internal cavity massage to treat certain med-
ical conditions, a LMT must:

(a) Be able to present evidence of the completion of specialized con-
tact hours as training beyond the minimum competencies, which includes
but is not limited to, indications, contraindications, therapeutic treatment
techniques, expected outcomes, client safety, client consent, client commu-
nication, draping techniques, sanitation, and ethical responsibilities related
to internal cavity massage;

(b) Be able to articulate a therapeutic rationale which is acknowl-
edged by the client; rationale may include a medical prescription and/or
permission to consult with the clients health care provider(s).

(c) Acquire prior written and verbal consent before proceeding; writ-
ten consent must include clients’ option to accept or decline to provide a
witness, in addition to the client and LMT.

(3) While performing these procedures a LMT must use appropriate
draping techniques at all times. Any temporary exposure of the genital area
for the purposes of treatment is acceptable only in respect to appropriate
procedures for that treatment. Immediately following treatment of the area,
the genital area must be covered again.

(4) Under no circumstances will intravaginal or intra-anal techniques

be performed on individuals under 18 years of age.
Stat. Auth.: ORS 687
Stats. Implemented: ORS 687.121
Hist.: BMT 1-2012, f. 6-19-12, cert. ef. 7-1-12

334-010-0033
Fees
(1) The fees are:
(a) $100 per biennial renewal for initial license;
(b) $50 per biennial renewal for initial license under 12 months;
(c) $150 per biennial renewal for active license;
(d) $50 per biennial renewal for inactive license;
(e) $25 per week, up to a maximum of $250, for any late renewal;
() $50 for exam/endorsement application processing;
(g) $150 for each practical examination;
(h) $100 for mailing list;
(i) $10 for license reprint;
(j) $10 for license verification;
(k) $250 Credentialing Review;
(1) Current Oregon State Police Criminal Background Check Fee; and
(m) Other administrative fees as allowed by law.
(2) Application and licensure fees are not refundable
(3) Examination fees are refunded only when requested in writing and
either:
(a) The applicant is unqualified by Oregon statutes, or
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(b) Applicant requests refund postmarked at least 7 days prior to the
exam.

Stat. Auth.: ORS 183, 687.121 & 182.456 - 182472

Stats. Implemented: ORS 687.011, 687.051, 687.057, 687.061, 687.081, 687.086 & 687.121
Hist.: MTB 1-1986, f. & ef. 1-29-86; MTB 1-1989(Temp), f. & cert. ef. 7-27-89; MTB 1-
1990, f. & cert. ef. 4-20-90; MTB 1-1992, f. & cert. ef. 7-28-92 (and corrected 8-6-92); BMT
2-1998, f. & cert. ef. 7-22-98; BMT 1-2000, f. & cert. ef. 1-12-00; BMT 2-2002, f. & cert. ef.
5-8-02; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 4-2004, f. 10-22-04, cert. ef. 1-1-05; BMT
1-2006, f. & cert. ef. 1-5-06; BMT 1-2009, f. 2-13-09, cert. ef. 3-1-09; BMT 3-2009, f. & cert.
ef. 7-2-09; BMT 3-2010, f. 12-22-10, cert. ef. 1-1-11; BMT 1-2011, f. & cert. ef. 4-21-11;
BMT 4-2011, f. 12-1-11, cert. ef. 1-1-12; BMT 1-2012, f. 6-19-12, cert. ef. 7-1-12

esssccsces

Board of Nursing
Chapter 851

Rule Caption: Delinquent renewal fees for RN/LPN and AP
applications increase from $12.00 to $100.00.

Adm. Order No.: BN 10-2012

Filed with Sec. of State: 7-6-2012

Certified to be Effective: 8-1-12

Notice Publication Date: 6-1-2012

Rules Amended: 851-002-0010, 851-002-0020, 851-002-0030, 851-
002-0035

Subject: The proposed rule changes will streamline the processing
of late renewals and reduce OSBN operational and licensee costs of
administering civil penalties for those practicing as a nurse without
an active license for less than 60 days delinquent. Rather than pur-
sue a civil penalty of $50/day for up to 60 days for working without
a license, the delinquent renewal fee for RN/LPN and Advanced
Practice applications would increase in all cases from $12.00 to
$100.00. The OSBN will pursue civil penalties for practicing as a
nurse without a license, where a renewal or reactivation application
is more than 60 days late or deemed necessary by Board order, at
$50/day up to $5,000 maximum.

Rules Coordinator: Peggy A. Lightfoot—(971) 673-0638

851-002-0010

RN/LPN Schedule of Fees
(1) License Renewal — $145.
(2) Delinquent fee — $100.
(3) Workforce Data Analysis Fund at Renewal — $5.
(4) License by Endorsement — $195.
(5) Licensure by Examination — $160.
(6) Written Verification of License — $12.
(7) Limited Licenses:
(a) License Memorandum — $25.
(b) Reentry — $95.
(c) Extension of Reentry — $25.
(8) Limited Licenses for Educational Experience:
(a) International Graduate Nursing Students — $65.
(b) Extension of International Graduate Nursing Students — $25.
(c) International RN in Short-Term Educational Experience — $35.
(d) International Exchange Students — $25.
(e) U.S. RNs in Distance Learning — $15.
(f) Extension of Distance Learning — $15.
(9) Reexamination for Licensure — $25.
(10) Reactivation — $160.
(11) Reinstatement by Reactivation —$160.
Stat. Auth.: ORS 678.150 & 678.410
Stats. Implemented: ORS 678.410
Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, . & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, f.
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991, f. 6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef.9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 11-
1999, f. & cert. ef. 12-1-99; BN 6-2000, f. & cert. ef. 4-24-00; BN 17-2002, f. & cert. ef. 10-
18-02; BN 6-2003, f. & cert. ef. 7-7-03; BN 5-2007, f. 5-4-07, cert. ef. 7-1-07; BN 5-2009, f.
& cert. ef. 10-7-09; BN 6-2009, f. 12-17-09, cert. ef. 1-1-10; BN 7-2010, f. & cert. ef. 6-25-
10; BN 16-2010, f. & cert. ef. 11-29-10; BN 10-2012, f. 7-6-12, cert. ef. 8-1-12
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851-002-0020
Nurse Practitioner Schedule of Fees
(1) Initial Nurse Practitioner Certification — $150.
(2) First Category Renewal (combined with Prescriptive Privilege
renewal) — $105.
(3) Prescription Monitoring Fund (Biennial) — $50.
(4) Additional Category Renewal — $50.
(5) Delinquent fee — $100.
(6) Nurse Practitioner Prescriptive Authority Initial Application —
$75.
(7) Limited License for Reentry or Clinical Practicum — $95.
Stat. Auth.: ORS 678.150 & 678.410
Stats. Implemented: ORS 678.410
Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, f.
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991, f. 6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef.9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 16-
2006, f. & cert. ef. 11-29-06; BN 7-2009, f. 12-17-09, cert. ef. 1-1-10; BN 10-2012, f. 7-6-
12, cert. ef. 8-1-12

851-002-0030
Certified Registered Nurse Anesthetist Schedule of Fees
(1) Initial Certified Registered Nurse Anesthetist License — $150.
(2) Renewal of CRNA License — $55.
(3) Delinquent fee of CRNA License — $100.
(4) Combined Limited and Initial License — $175.

(5) Reentry Limited License — $95.

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, f. 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987, f.
& ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89; NB
2-1991, f. 6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-15-93,
cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93; NB 5-
1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef. 12-7-
94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-1997,
f. 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef. 9-22-98; BN 4-1999, . 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 10-
2012, f. 7-6-12, cert. ef. 8-1-12

851-002-0035
Clinical Nurse Specialist Schedule of Fees
(1) Initial Clinical Nurse Specialist Certification — $150.
(2) Renewal of Certification without Prescriptive Authority — $75.
(3) Prescription Monitoring Fund (Biennial) — $50.
(4) Renewal of Certification with Prescriptive Authority — $105.
(5) Clinical Nurse Specialist Prescriptive Authority Initial Application
- $75.
(6) Delinquent fee — $100.
(7) Limited License for Reentry or Clinical Practicum — $95.

(8) Extension of Limited License — $95.

Stat. Auth.: ORS 678.150 & 678.410

Stats. Implemented: ORS 678.410

Hist.: BN 4-2001, f. & cert. ef. 2-21-01; BN 16-2006, f. & cert. ef. 11-29-06; BN 7-2009, f.
12-17-09, cert. ef. 1-1-10; BN 10-2012, f. 7-6-12, cert. ef. 8-1-12

Rule Caption: To bring the language in line with previous versions
and the intent of the Board.

Adm. Order No.: BN 11-2012

Filed with Sec. of State: 7-6-2012

Certified to be Effective: 8-1-12

Notice Publication Date: 6-1-2012

Rules Amended: 851-045-0100

Subject: The purpose of the revision to 851-045-0100(2)(d) is to
bring the language in line with previous versions of the rule and the
intent of the Board.

Rules Coordinator: Peggy A. Lightfoot—(971) 673-0638
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851-045-0100
Imposition of Civil Penalties

(1) Imposition of a civil penalty does not preclude disciplinary sanc-
tion against the nurse’s license. Disciplinary sanction against the nurse’s
license does not preclude imposing a civil penalty. Criminal conviction
does not preclude imposition of a civil penalty for the same offense.

(2) Civil penalties may be imposed according to the following sched-
ule:

(a) Practicing nursing as a Licensed Practical Nurse (LPN),
Registered Nurse (RN), Nurse Practitioner (NP), Certified Registered
Nurse Anesthetist (CRNA) or Clinical Nurse Specialist (CNS) without a
current license or certificate or Board required concurrent national certifi-
cation; or prescribing, dispensing, or distributing drugs without current pre-
scription writing authority, due to failure to renew and continuing to prac-
tice $50 per day, up to $5,000.

(b) Using a limited license to practice nursing for other than its
intended purpose $100 per day.

(c) Nurses not licensed in Oregon hired to meet a temporary staffing
shortage who fail to make application for an Oregon license by the day
placed on staff $100 per day up to $3,000.

(d) Practicing nursing prior to obtaining an Oregon license by exam-
ination or endorsement $100 per day.

(e) Nurse imposter up to $5,000. “Nurse Imposter” means an individ-
ual who has not attended or completed a nursing education program or who
is ineligible for nursing licensure or certification as a LPN, RN, NP, CRNA
or CNS and who practices or offers to practice nursing or uses any title,
abbreviation, card or device to indicate that the individual is so licensed or
certified to practice nursing in Oregon; and

(f) Conduct derogatory to the standards of nursing $1,000-$5,000.
The following factors will be considered in determining the dollar amount,
to include, but not be limited to:

(A) Intent;

(B) Damage and/or injury to the client;

(C) History of performance in current and former employment set-
tings;

(D) Potential danger to the public health, safety and welfare;

(E) Prior offenses or violations including prior complaints filed with
the Board and past disciplinary actions taken by the Board;

(F) Severity of the incident;

(G) Duration of the incident; and

(H) Economic impact on the person.

(g) Violation of any disciplinary sanction imposed by the Board of
Nursing $1,000-$5,000.

(h) Conviction of a crime which relates adversely to the practice of
nursing or the ability to safely practice $1,000-$5000.

(i) Gross incompetence in the practice of nursing $2,500-$5000.

(j) Gross negligence in the practice of nursing $2,500-$5000.

(k) Employing any person without a current Oregon LPN, RN or
CRNA license, NP or CNS certificate to function as a LPN, RN, CRNA, NP
or CNS subject to the following conditions:

(A) Knowingly hiring an individual in a position of a licensed nurse
when the individual does not have a current, valid Oregon license or cer-
tificate $5,000; or

(B) Allowing an individual to continue practicing as a LPN, RN, NP,
CRNA or CNS Knowing that the individual does not have a current, valid
Oregon license or certificate $5,000.

(1) Employing a LPN, RN, NP, CRNA or CNS without a procedure in
place for checking the current status of that nurse’s license or certificate to
ensure that only those nurses with a current, valid Oregon license or cer-
tificate be allowed to practice nursing $5,000;

(m) Supplying false information regarding conviction of a crime, dis-
cipline in another state, physical or mental illness/physical handicap, or
meeting the practice requirement on an application for initial licensure or
re-licensure, or certification or recertification $5,000; and

(n) Precepting a nursing student at any level without verifying their

appropriate licensure, registration, or certification — $5,000.
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 678.150 & 678.117
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Hist.: BN 4-2008, f. & cert. ef. 6-24-08; BN 2-2012(Temp), f. & cert. ef. 4-26-12 thru 10-1-
12; BN 5-2012, f. 5-7-12, cert. ef. 6-1-12; BN 9-2012, f. & cert. ef. 6-5-12; BN 11-2012, f.
7-6-12, cert. ef. 8-1-12

Rule Caption: To bring the language in line with previous versions
and the intent of the Board.

Adm. Order No.: BN 12-2012

Filed with Sec. of State: 7-6-2012

Certified to be Effective: 8-1-12

Notice Publication Date: 6-1-2012

Rules Repealed: 851-050-0150

Subject: The purpose of the revision to Division 50 is to bring the
language in line with previous versions of the rule and the intent of
the Board.

Rules Coordinator: Peggy A. Lightfoot—(971) 673-0638

Rule Caption: To clarify language regarding the requirements of
the Health Professionals’ Services Program.

Adm. Order No.: BN 13-2012

Filed with Sec. of State: 7-6-2012

Certified to be Effective: 8-1-12

Notice Publication Date: 6-1-2012

Rules Amended: 851-070-0090

Subject: The purpose of the revisions to Division 70 is to:

* Clarify that the program is for four years for a substance use dis-
order and/or substance use and mental health disorder (co-occurring);
and

e Clarify that the program is for two years for a mental health dis-
order; and

e Clarify that monitored practice is to be supervised in the work
setting.

Rules Coordinator: Peggy A. Lightfoot—(971) 673-0638

851-070-0090
Completion Requirements

(1) To successfully complete the Health Professionals’ Services
Program (HPSP), licensees with a substance use disorder, or with a mental
health disorder and a substance use disorder, must have participated in the
HPSP program for a minimum of four years and have worked for at least
two years in a supervised monitored practice. Licensees must complete the
required two years of supervised monitored practice within four years of
entering the Health Professionals” Services Program.

(2) To successfully complete the Health Professionals’ Services
Program, licensees with a mental health disorder, but no substance use dis-
order, must have participated in the HPSP program for a minimum of two
years and have worked for at least one year in a supervised monitored prac-
tice. Licensees must complete the required year of supervised monitored
practice within two years of entering the Health Professionals’ Services
Program.

(3) The Board may extend by one year the time within which a licens-
ee must complete the supervised monitored practice if the licensee has
remained compliant with the program.

(4) A licensee who does not complete the required term of supervised
monitored practice will be discharged from the Health Professionals’
Services Program and may be subject to discipline.

(5) The time spent working in a supervised monitored practice before
transferring from the Nurse Monitoring Program to the Health
Professionals’ Services Program effective July 1, 2010, will be counted

toward the required term of supervised monitored practice.
Stat. Auth.: ORS 676.200
Stats. Implemented: ORS 676.200
Hist.: BN 6-2010(Temp), f. 6-23-10, cert. ef. 7-1-10 thru 12-28-10; BN 19-2010, f. & cert.
ef. 12-2-10; BN 4-2012(Temp), f. & cert. ef. 4-26-12 thru 10-1-12; BN 13-2012, f. 7-6-12,
cert. ef. 8-1-12
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Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amends the rules to include the notice of rights.
Adm. Order No.: PAR 2-2012(Temp)

Filed with Sec. of State: 6-28-2012

Certified to be Effective: 6-28-12 thru 12-25-12

Notice Publication Date:

Rules Amended: 255-030-0013, 255-032-0022, 255-075-0025
Subject: This rulemaking formally adopts the notice-of-rights forms
for general Board hearings, murder reviews (aggravated murder)
hearings, and sanction hearings.

Rules Coordinator: Shawna Harnden—(503) 945-0913

255-030-0013
Notification of Hearing

(1) The Board shall send written notice of the hearing and its purpose
to the inmate. The inmate shall receive a copy of the Board Review Packet,
including the notice of rights (Exhibit NOR-1), at least 14 days prior to the
hearing.

(2) If the inmate did not receive 14 days notice, the Board may
reschedule the hearing or the inmate may waive the notice and the Board
shall conduct the hearing.

(3) The Board shall attempt to notify the victim, if the victim requests
notification and furnishes the Board a current address, and the District
Attorney of the committing county at least ninety (90) days before all hear-
ings by sending written notice to the current addresses of both parties.

Stat. Auth.: ORS 144.120(7) & 144.130

Stats. Implemented: ORS 144.120(7) & 144.130

Hist.: 2PB 4-1986(Temp), f. & ef. 12-2-86; PAR 3-1987, f. & ef. 4-28-87; PAR 6-1988, f. &

ef. 5-19-88; PAR 4-1989, f. & ef. 11-1-89; PAR 1-1990(Temp), f. & cert. ef. 2-20-90; PAR

2-1990, f. & cert. ef. 4-5-90; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 3-1997,f. 3-11-97, cert.

ef. 3-14-97; PAR 7-2010, f. & cert. ef. 9-3-10; PAR 8-2010, f. & cert. ef. 9-29-10; PAR 2-

2012(Temp), f. & cert. ef. 6-28-12 thru 12-25-12

255-032-0022
Murder Review Hearings Notice

The Board’s notice (Exhibit NOR-3MR) must include:

(1) A statement that the sole issue to be considered shall be whether
or not the inmate is likely to be rehabilitated within a reasonable period of
time, and that the inmate shall have the burden of proof, by a preponderance
of the evidence;

(2) A statement of the inmate’s right to be represented by counsel; and
if the inmate is without sufficient funds, counsel will be appointed by the
Board at Board expense;

(3) A statement that the Board has authority and jurisdiction to hold a
hearing on the issue pursuant to ORS 163.105(2) or 163.115(5); and

(4) A statement of rights of the inmate at the hearing.

Stat. Auth.: ORS 183.415, 163.105(2), 163.115(5)

Stats. Implemented:

Hist.: PAR 2-2007(Temp), f. & cert. ef. 2-1-07 thru 7-30-07; PAR 5-2007, f. & cert. ef. 7-30-
07; PAR 2-2012(Temp), f. & cert. ef. 6-28-12 thru 12-25-12

255-075-0025
Rights at Hearing

(1) The designee of the Sanction Authority (eg. Hearings Officer)
shall provide the offender a written notice of the hearing at least three (3)
working days prior to the hearing.

(2) The hearing notice shall include:

(a) A Notice of Rights as provided in ORS 144.343(3) (Exhibit NOR-
2);

(b) A written statement of alleged violations;

(c) Any documents or evidence which form the basis of the alleged
violations; and

(d) The date and location of the hearing.

(3) The offender may elect to waive the three working day notifica-
tion period prior to the hearing and begin the hearing immediately.

(4) If the offender elects to waive the three working day notification
period, the Hearings Officer shall obtain a written waiver or tape record the
offender’s verbal statement waiving the three working day notification
period.

(5) The Hearings Officer shall ascertain whether the offender has
understood the allegations and the offender’s rights and whether the offend-
er can read, hear and understand the language of the proceedings. The
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Hearings Officer shall postpone the hearing if needed assistance is not read-
ily available.
Stat. Auth.: ORS 144.343(3)
Stats. Implemented: ORS 144.096, 144.098, 144.102, 144.106, 144.108, 144.346 & Ch. 525
OL 1997 (Enrolled SB 156)
Hist.: 2PB 1-1979, f. & ef. 2-1-79; 2PB 1-1984(Temp), f. & ef. 11-19-84; 2PB 1-1985, f. &
ef. 2-28-85; PAR 1-1988(Temp), f. 3-11-88, ef. 3-14-88; PAR 6-1988, f. & ef. 5-19-88; PAR
3-1989, f. 10-13-89, ef. 10-16-89; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 11-1997(Temp),
f. & cert. ef. 11-14-97; PAR 1-1998, f. & cert. ef. 5-11-98; PAR 2-2012(Temp), f. & cert. ef.
6-28-12 thru 12-25-12

Board of Pharmacy
Chapter 855

Rule Caption: Amend or adopt new Definitions, Practitioner
Dispensing Outlet and Controlled Substances rules.
Adm. Order No.: BP 3-2012
Filed with Sec. of State: 6-19-2012
Certified to be Effective: 6-19-12
Notice Publication Date: 5-1-2012
Rules Adopted: 855-043-0405, 855-043-0410, 855-043-0415,
855-043-0420, 855-043-0425, 855-043-0430, 855-043-0435, 855-
043-0440, 855-043-0445, 855-043-0450, 855-043-0455
Rules Amended: 855-006-0005, 855-043-0002, 855-080-0100
Subject: Division 006 rules are amended to define “Board” and add
“dispense” to existing definitions. Division 043 Practitioner Dis-
pensing Outlet rules implement 2012 Oregon Laws Chapter 34.
These rules define “Supervising Physician Dispensing Outlet” and
identify which entities must register as well as their requirements.
Division 80 Animal Euthanasia rules are amended to correct an out-
dated fee reference.

The complete text of these rules are available on the Board’s web-
site at www.pharmacy.state.or.us
Rules Coordinator: Karen MacLean—(971) 673-0001

855-006-0005
Definitions

As used in OAR chapter 855:

(1) “Board” means the Oregon Board of Pharmacy unless otherwise
specified or required by the context.

(2) “Certified Pharmacy Technician” means a person licensed by the
State Board of Pharmacy who assists the pharmacist in the practice of phar-
macy pursuant to rules of the Board and has completed the specialized edu-
cation program pursuant to OAR 855-025-0005. Persons used solely for
clerical duties, such as recordkeeping, cashiering, bookkeeping and deliv-
ery of medications released by the pharmacist are not considered pharma-
cy technicians.

(3) “Collaborative Drug Therapy Management” means the participa-
tion by a pharmacist in the management of drug therapy pursuant to a writ-
ten protocol that includes information specific to the dosage, frequency,
duration and route of administration of the drug, authorized by a practi-
tioner and initiated upon a prescription order for an individual patient and:

(a) Is agreed to by one pharmacist and one practitioner; or

(b) Is agreed to by one or more pharmacists at a single pharmacy reg-
istered by the board and one or more practitioners in a single organized
medical group, such as a hospital medical staff, clinic or group practice,
including but not limited to organized medical groups using a pharmacy
and therapeutics committee.

(4) “Compounding” means the preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(a) As the result of a practitioner’s prescription drug order, or initia-
tive based on the relationship between the practitioner, the pharmacist and
the patient, in the course of professional practice; or

(b) For the purpose of, or as an incident to, research, teaching, or
chemical analysis and not for sale or dispensing; or

(c) The preparation of drugs or devices in anticipation of prescription
drug orders based on routine, regularly observed prescribing patterns; or

(d) As a component of a Shared Pharmacy Service agreement as
defined in section (21) of this rule.

(5) “Confidential Information” means any patient information
obtained by a pharmacist or pharmacy.
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(6) “Consulting Pharmacist” means a pharmacist that provides a con-
sulting service regarding a patient medication, therapy management, drug
storage and management, security, education, or any other pharmaceutical
service.

(7) The “Container” is the device that holds the drug and that is or
may be in direct contact with the drug.

(8) “Dispensing or Dispense” means the preparation and delivery of a
prescription drug pursuant to a lawful order of a practitioner in a suitable
container appropriately labeled for subsequent administration to or use by
a patient or other individual entitled to receive the prescription drug.

(9) “Interpretation and evaluation of prescription orders” means the
review of the order for therapeutic and legal correctness. Therapeutic
review includes identification of the prescription drug ordered, its applica-
bility and its relationship to the other known medications used by the
patient and determination of whether or not the dose and time interval of
administration are within accepted limits of safety. The legal review for cor-
rectness of the prescription order includes a determination that the order is
valid and has not been altered, is not a forgery, is prescribed for a legitimate
medical purpose, contains all information required by federal and state law,
and is within the practitioner’s scope of practice.

(10) “Labeling” means the process of preparing and affixing of a label
to any drug container exclusive, however, of the labeling by a manufactur-
er, packer or distributor of anon-prescription drug or commercially pack-
aged legend drug or device.

(11) “Monitoring of therapeutic response or adverse effect of drug
therapy” means the follow up of the therapeutic or adverse effect of med-
ication upon a patient, including direct consultation with the patient or his
agent and review of patient records, as to result and side effect, and the
analysis of possible interactions with other medications that may be in the
medication regimen of the patient. This section shall not be construed to
prohibit monitoring by practitioners or their agents.

(12) “Medication Therapy Management (MTM)” means a distinct
service or group of services that is intended to optimize therapeutic out-
comes for individual patients. Medication Therapy Management services
are independent of, but can occur in conjunction with, the provision of a
medication product.

(13) “Nationally Certified Exam” means an exam that is approved by
the Board which demonstrates successful completion of a Specialized
Education Program. The exam must be reliable, psychometrically sound,
legally defensible and valid.

(14) “Non-legend drug” means a drug which does not require dis-
pensing by prescription and which is not restricted to use by practitioners
only.

(15) “Offering or performing of those acts, services, operations or
transactions necessary in the conduct, operation, management and control
of pharmacy” means, among other things:

(a) The creation and retention of accurate and complete patient
records;

(b) Assuming authority and responsibility for product selection of
drugs and devices;

(c) Developing and maintaining a safe practice setting for the phar-
macist, for pharmacy staff and for the general public;

(d) Maintaining confidentiality of patient information.

(16) “Oral Counseling” means an oral communication process
between a pharmacist and a patient or a patient’s agent in which the phar-
macist obtains information from the patient (or agent) and the patient’s
pharmacy records, assesses that information and provides the patient (or
agent) with professional advice regarding the safe and effective use of the
prescription drug for the purpose of assuring therapeutic appropriateness.

(17) Participation in Drug Selection and Drug Utilization Review:

(a) “Participation in drug selection” means the consultation with the
practitioner in the selection of the best possible drug for a particular patient.

(b) “Drug utilization review” means evaluating prescription drug
order in light of the information currently provided to the pharmacist by the
patient or the patient’s agent and in light of the information contained in the
patient’s record for the purpose of promoting therapeutic appropriateness
by identifying potential problems and consulting with the prescriber, when
appropriate. Problems subject to identification during drug utilization
review include, but are not limited to:

(A) Over-utilization or under-utilization;

(B) Therapeutic duplication;

(C) Drug-disease contraindications;

(D) Drug-drug interactions;

(E) Incorrect drug dosage;

(F) Incorrect duration of treatment;
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(G) Drug-allergy interactions; and

(H) Clinical drug abuse or misuse.

(18) “Pharmaceutical Care” means the responsible provision of drug
therapy for the purpose of achieving definite outcomes that improve a
patient’s quality of life. These outcomes include:

(a) Cure of a disease;

(b) Elimination or reduction of a patient’s symptomatology;

(c) Arrest or slowing of a disease process; or

(d) Prevention of a disease or symptomatology.

(19) “Pharmacy Technician” means a person licensed by the State
Board of Pharmacy who assists the pharmacist in the practice of pharmacy
pursuant to rules of the Board but has not completed the specialized educa-
tion program pursuant to OAR855-025-0010.

(20) “Prescription released by the pharmacist” means, a prescription
which has been reviewed by the pharmacist that does not require further
pharmacist intervention such as reconstitution or counseling.

(21) “Prohibited conduct” means conduct by a licensee that:

(a) Constitutes a criminal act against a patient or client; or

(b) Constitutes a criminal act that creates a risk of harm to a patient or
client.

(22) “Proper and safe storage of drugs and devices and maintenance
of proper records therefore” means housing drugs and devices under con-
ditions and circumstances that:

(a) Assure retention of their purity and potency;

(b) Avoid confusion due to similarity of appearance, packaging, label-
ing or for any other reason;

(c) Assure security and minimize the risk of their loss through acci-
dent or theft;

(d) Accurately account for and record their receipt, retention, dis-
pensing, distribution or destruction;

(e) Protect the health, safety and welfare of the pharmacist, pharmacy
staff and the general public from harmful exposure to hazardous sub-
stances.

(23) “Responsibility for advising, when necessary or when regulated,
of therapeutic values, content, hazards and use of drugs and devices” means
advice directly to the patient, either verbally or in writing as required by
these rules or federal regulation, of the possible therapeutic response to the
medication, the names of the chemicals in the medication, the possible side
effects of major importance, and the methods of use or administration of a
medication.

(24) “Shared Pharmacy Service” means a written agreement, that has
been approved in writing by the board, that exists for the processing by a
pharmacy of a request from another pharmacy or a practitioner licensed to
prescribe the drug, to fill or refill a prescription or a drug order, or to per-
form processing functions including but not limited to:

(a) Dispensing;

(b) Drug utilization review;

(c) Claims adjudication;

(d) Refill authorizations;

(e) Compounding; and

(f) Therapeutic interventions.

(25) “Specialized Education Program” means;

(a) A program providing education for persons desiring licensure as
pharmacy technicians that is approved by the board and offered by an
accredited college or university that grants a two-year degree upon suc-
cessful completion of the program; or

(b) A structured program approved by the board and designed to edu-
cate pharmacy technicians in one or more specific issues of patient health
and safety that is offered by:

(A) An organization recognized by the board as representing pharma-
cists or pharmacy technicians;

(B) An employer recognized by the board as representing pharmacists
or pharmacy technicians; or

(C) A trade association recognized by the board as representing phar-
macies.

(26) “Supervision by a pharmacist” means being stationed within the
same work area as the pharmacy technician or certified pharmacy techni-
cian being supervised, coupled with the ability to control and be responsi-
ble for the pharmacy technician or certified pharmacy technician’s action.

(27) “Therapeutic substitution” means the act of dispensing a drug
product with a different chemical structure for the drug product prescribed
under circumstances where the prescriber has not given clear and conscious
direction for substitution of the particular drug for the one which may later
be ordered.
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(28) “Unprofessional conduct” means conduct unbecoming a licens-
ee or detrimental to the best interests of the public, including conduct con-
trary to recognized standards of ethics of pharmacy or conduct that endan-
gers the health, safety or welfare of a patient or client. Unprofessional con-
duct includes but is not limited to:

(a) Fraud or misrepresentation in dealings relating to pharmacy prac-
tice with:

(A) Customers, patients or the public;

(B) Practitioners authorized to prescribe drugs, medications or
devices;

(C) Insurance companies;

(D) Wholesalers, manufactures or distributors of drugs, medications
or devices;

(E) Health care facilities;

(F) Government agencies; or

(G) Drug outlets.

(b) Illegal use of drugs, medications or devices without a practition-
er’s prescription, or otherwise contrary to federal or state law or regulation;

(c) Any use of intoxicants, drugs or controlled substances that endan-
gers or could endanger the licensee or others;

(d) Theft of drugs, medications or devices, or theft of any other prop-
erty or services under circumstances which bear a demonstrable relation-
ship to the practice of pharmacy;

(e) Dispensing a drug, medication or device where the pharmacist
knows or should know due to the apparent circumstances that the purport-
ed prescription is bogus or that the prescription is issued for other than a
legitimate medical purpose, including circumstances such as:

(A) Type of drug prescribed;

(B) Amount prescribed; or

(C) When prescribed out of context of dose.

(f) Any act or practice relating to the practice of pharmacy that is pro-
hibited by state or federal law or regulation;

(g) The disclosure of confidential information in violation of Board
rule;

(h) Engaging in collaborative drug therapy management in violation
of ORS Chapter 689 and the rules of the Board;

(i) Authorizing or permitting any person to practice pharmacy in vio-
lation of the Oregon Pharmacy Act or the rules of the Board;

(j) Any conduct or practice by a licensee or registrant which the Board
determines is contrary to accepted standards of practice; or

(k) Failure to cooperate with the Board pursuant to OAR 855-001-
0035.

(29) “Verification” means the confirmation by the pharmacist of the
correctness, exactness, accuracy and completeness of the acts, tasks, or
functions performed by an intern or a pharmacy technician or a certified

pharmacy technician.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151, 689.155, 689.305, 689.405 & 689.455
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980. f. & ef. 4-3-80: 1PB 3-1984, f. & ef.
4-16-84: PB 2-1988, f. & cert. ef. 5-3-88; PB 2-1989, f. & cert. ef. 1-30-89; PB 4-1992, f. &
cert. ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; BP 4-1998, f. & cert. of. 8-14-98; BP 1-
2006, f. & cert. ef. 6-9-06; BP 12-2006, . & cert. ef. 12-19-06; BP 2-2008, f. & cert. ef. 2-
20-08; BP 6-2010, f. & cert. ef. 6-29-10; BP 3-2012, f. & cert. ef. 6-19-12

855-043-0002
Definitions

In this division of rules:

(1) “Administer” means the direct application of a drug or device
whether by injection, inhalation, ingestion, or any other means, to the body
of a patient by:

(a) A practitioner or the practitioner’s authorized agent; or

(b) The patient at the direction of the practitioner.

(2) “Dispense” or “Dispensing” means the preparation and delivery of
a prescription drug pursuant to a lawful order of a practitioner in a suitable
container appropriately labeled for subsequent administration to or use by
a patient or other individual entitled to receive the prescription drug.

(3) “Formulary” means a list of drugs or classes of drugs, or a list of
disease states, health conditions or preventative measures such as immu-
nization or birth control approved by the Board or by the Department of
Human Services (DHS).

(4) “Health Officer” means a physician licensed by the Oregon
Medical Board or the Oregon Board of Naturopathic Medicine and
employed by or under contract with a county or district health department
or DHS.

(5) “Supervising Physician Dispensing Outlet” (SPDO) means any
clinic, office, health care center, treatment center, or other establishment
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from which a physician assistant dispenses drugs, but that is not otherwise
registered with the Board in the category of Retail Drug Outlet.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: PB 2-1992, f. & cert. ef. 3-26-92; PB 4-1992, . & cert. ef. 8-25-92; Renumbered from
855-043-0120 by BP 1-2010, f. & cert. ef. 2-8-10; BP 3-2012, f. & cert. ef. 6-19-12

855-043-0405
Purpose and Scope

A supervising physician or supervising physician organization that
supervises a physician assistant with dispensing authority must register the
dispensing site with the Board as a Supervising Physician Dispensing
Outlet (SPDO) and must comply with the rules in OAR chapter 855, divi-

sion 43.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
st.. BP 3-2012, f. & cert. ef. 6-19-12

855-043-0410
Registration

(1) A Supervising Physician Dispensing Outlet must register with the
Board as a SPDO in the category of Retail Drug Outlet on a form provided
by the Board, and must renew its registration annually on a renewal form
provided by the Board.

(2) The initial application must state the location of the SPDO and the
name of the person applying for registration. When the person applying for
registration is not the owner of the dispensing site, the application must dis-
close the name and address of the owner and the applicant’s affiliation with
the owner.

(a) If more than one individual owns the dispensing site, the names
and addresses of the partners or persons holding the three largest ownership
interests in the dispensing site must be disclosed on the application.

(b) If the owner is a corporation, the application must state the name
of the corporation as filed with the Corporation Division of the Oregon
Secretary of State, including the names of the corporation’s officers.

(3) Upon request by the Board, the applicant must furnish such infor-
mation as required by the Board regarding the partners, stockholders, or
other persons not named in the application.

(4) An initial application must be accompanied by the fee established
in division 110 of this chapter.

(5) A certificate of registration will be issued upon Board approval of
the application.

(6) All registration renewal applications must be accompanied by the
annual renewal fee established in Division 110 of this chapter and must
contain the information required in sections (2) and (3) of this rule.

(7) The SPDO registration expires March 31, annually. If the annual
renewal fee referred to in section (5) of this rule is not paid by February 28
of the current year, the applicant for renewal must submit the delinquent fee
established in division 110 of this chapter with the renewal application.

(8) The registration is not transferable and the registration fee cannot
be prorated.

(9) The registrant must notify the Board, within 15 days, of any sub-
stantial change to the information provided on the registration application.
Substantial change shall include but not be limited to: change of ownership;
change of business address; change of normal business hours; any discipli-
nary action taken or pending by any state or federal authority against the
registrant, or any of its principals, owners, directors, officers, consultant
pharmacist or supervising physician.

(10) A new registration form is required for a change of ownership or
location and must be submitted to the Board with the fees as specified in

division 110 of this chapter within 15 days of the change.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0415
Consulting Pharmacist

(1) A SPDO must retain a pharmacist licensed in Oregon for consul-
tation purposes.

(2) The consulting pharmacist must conduct and document an annual
inspection of the outlet on a form provided by the Board. The completed
inspection report form must be filed in the outlet, retained on file for three
years and be available to the Board for inspection.

(3) The duties of the consulting pharmacist shall be clearly defined in
writing within the organization. The consulting pharmacist must:

(a) Develop policies and procedures for the outlet in collaboration
with the supervising physician; and
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(b) Work in consultation with the supervising physician in the devel-
opment of the formulary of drugs and classes of drugs for the outlet.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34

Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0420
Policies and Procedures

The registered SPDO must:

(1) Maintain written policies and procedures for drug management,
including storage, security, integrity, access, dispensing, disposal, record
keeping and accountability;

(2) Maintain all drug records required by federal and state law;

(3) Establish procedures for procurement of drugs; and

(4) Establish procedures to train physician assistants who dispense
drugs and to ensure the continued competence of physician assistants who

dispense drugs.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0425
Security

(1) All drugs must be kept in a locked drug cabinet or designated drug
storage area that is sufficiently secure to deny access to unauthorized per-
sons. The drug cabinet or designated drug storage area must remain locked
and secured when not in use.

(2) No drug dispensing machine may be placed in a waiting room or

an area that is accessible by the public.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0430
Storage of Drugs

All drugs, including drug samples, must be stored under conditions
that ensure proper sanitation, temperature, light, ventilation, moisture con-

trol, and any other condition recommended by the manufacturer.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0435
Labeling

(1) A prescription must be labeled with the following information:

(a) Unique identifier;

(b) Name of patient;

(c) Name of prescriber;

(d) Name, address, and phone number of the clinic;

(e) Date of dispensing;

(f) Name and strength of the drug. If the drug does not have a brand
name, then the generic name of the drug and the drug manufacturer must be
stated;

(g) Quantity dispensed;

(h) Directions for use;

(i) Initials of the physician assistant or practitioner dispensing;

(j) Cautionary statements, if any, as required by law; and

(k) Manufacturer’s expiration date, or an earlier date if preferable,
after which the patient should not use the drug; and

(1) Any dispensed prescription medication, other than those in unit
dose or unit of use packaging, shall be labeled with its physical description,
including any identification code that may appear on tablets and capsules.

(2) Not withstanding any other requirements in this rule, when a drug
is dispensed in the practice of an Expedited Partner Therapy treatment pro-
tocol, as described in OAR 855-041-4000 through 4005, the name of the

patient may be omitted.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0440
Dispensing and Drug Delivery

(1) Drugs dispensed from a SPO by a physician assistant with dis-
pensing authority or a practitioner must be personally dispensed by the
practitioner or physician assistant.

(2) Prior to dispensing a medication a drug utilization review must be
performed by the physician assistant or practitioner which includes but is
not limited to drug interactions, drug allergies and duplicate drug therapy.
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(3) The physician assistant or practitioner must orally counsel the
patient concerning all new drugs, unless circumstances would render oral
counseling ineffective.

(4) When dispensed, a drug must be accompanied by written infor-
mation that contains at least the following information:

(a) Drug name, class and indications;

(b) Proper use and storage;

(¢) Common side effects;

(d) Precautions and contraindications; and

(e) Significant drug interactions.

(5) Each authorized dispenser of a prescription drug product for
which a Medication Guide is required must provide the Medication Guide
directly to each patient or patient’s agent when the product is dispensed,
unless an exemption applies.

(6) Any other requirement of State or federal law.

(7) A SPDO must dispense a drug in a new container that complies
with the current provisions of the Federal Consumer Packaging Act (Public
Law 91-601, 91st Congress, S. 2162) and rules or regulations and with the
current United States Pharmacopoeia/National Formulary monographs for
preservation, packaging, storage and labeling.

(8) Drugs must be prepackaged by a pharmacy or manufacturer regis-
tered with the Board.

(9) A SPDO may not accept the return of drugs from a previously dis-
pensed prescription and must maintain a list of sites in Oregon where drugs
may be disposed.

(10) The most current issue of at least one pharmaceutical reference
with current, properly filed supplements and updates appropriate to and

based on the standards of practice for the setting.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0445
Drug Dispensing Training Program

A physician assistant must complete a drug dispensing training pro-
gram jointly developed by the Oregon Medical Board and the Board of

Pharmacy before dispensing drugs to patients.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0450
Disposal of Drugs

Drugs that are outdated, damaged, deteriorated, misbranded, or adul-
terated must be documented, quarantined and physically separated from

other drugs until they are destroyed or returned to their supplier.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-043-0455
Record Keeping

(1) A dispensing record must be maintained separately from the
patient chart and kept for a minimum of three years. The record must show,
at a minimum, the following:

(a) Name of patient;

(b) Unique identifier;

(c) Dose, dosage form, quantity dispensed and either the brand name
of drug, or generic name and name of manufacturer or distributor;

(d) Directions for use;

(e) Date of dispensing; and

() Initials of person dispensing the prescription.

(2) All records of receipt and disposal of drugs must be kept for a min-
imum of three years.

(3) Records documenting training required by OAR 855-043-0445
must be kept for three years.

(4) All records required by these rules or by other State and federal

law must be readily retrievable and available for inspection by the Board.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155, 689.305, 2012 OL Ch 34
Hist.: BP 3-2012, f. & cert. ef. 6-19-12

855-080-0100
Animal Euthanasia

(1) The following requirements shall be met in order for a humane
society or animal control agency to be registered or registration renewed to
allow the purchase, possession and administration of sodium pentobarbital
for euthanizing injured, sick, homeless or unwanted domestic pets and
other animals:
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(a) Storage. All supplies of sodium pentobarbital shall be kept in a
locked cabinet. An assigned person designated in writing shall be responsi-
ble for the security of the sodium pentobarbital. Such designated person
shall allow withdrawal of the drug only to a person certified by the Oregon
State Veterinary Medical Examining Board to administer sodium pentobar-
bital;

(b) Records. The following records shall be made at the time of the
occurrence and shall be maintained for a minimum of three years, available
for inspection by the Board of Pharmacy and its agents:

(A) A record of the withdrawal of sodium pentobarbital, signed by the
person who takes possession of the sodium pentobarbital for administra-
tion;

(B) A record of the weight, species of animal and dosage administered
for euthanasia signed by the person who administers the drug and by the
designated person responsible for security;

(C) A record of all wastage signed by the person administering the
drug and the designated person responsible for security; and

(D) A weekly record of verification of the stock on hand, minus the
amounts withdrawn for administration, signed by the designated person
responsible for security;

(E) A record of disposal of any expired or unwanted sodium pento-
barbital. Disposal shall be in a conformance with 21 CFR 1307.21.

(c) Audits. The registrant shall submit to random audits of records and
analysis of prepared solutions by the State Board of Pharmacy or its agents.

(2) The fee for registration shall be paid as specified in division 110
of this chapter of rules.

(3) The Board will suspend or revoke the registration of any humane
society or animal control agency which allows a person to administer sodi-
um pentobarbital who is not certified by the Oregon State Veterinary

Medical Examining Board to administer such drug.
Stat. Auth.: ORS 475.095, 475.190, 689.205
Stats. Implemented: ORS 689.151 & 689.155
Hist.: 1PB 2-1984, f. & ef. 3-7-84; PB 9-1990, f. & cert. ef. 12-5-90; PB 5-1991, f. & cert.
ef. 9-19-91; BP 6-2011(Temp), f. 10-20-11, cert. ef. 10-31-11 thru 4-27-12; BP 7-
2011(Temp), f. & cert. ef. 12-15-11 thru 4-27-12; Administrative correction, 5-25-12; BP 3-
2012, f. & cert. ef. 6-19-12

Rule Caption: Amends Class II Wholesaler definition to include
Oxygen USP.
Adm. Order No.: BP 4-2012(Temp)
Filed with Sec. of State: 6-19-2012
Certified to be Effective: 6-19-12 thru 12-16-12
Notice Publication Date:
Rules Amended: 855-065-0005
Subject: This rule amends the definition of Class II Wholesaler to
include Oxygen USP.
The complete text of these rules is available on the Board’s web-
site at www.pharmacy.state.or.us
Rules Coordinator: Karen MacLean—(971) 673-0001

855-065-0005
Definitions

(1) “Authenticate” means to verify that each transaction listed on the
pedigree and other accompanying documentation has occurred and is accu-
rately recorded.

(2) “Authorized Distributor of Record” means a wholesale distributor
with whom a manufacturer has established an ongoing relationship to dis-
tribute the manufacturer’s prescription drug. An ongoing relationship is
deemed to exist between such wholesale distributor and a manufacturer
when the wholesale distributor, including any affiliated group of the whole-
sale distributor, as defined in Section 1504 of the Internal Revenue Code,
complies with either or both of the following:

(a) The wholesale distributor has a written agreement currently in
effect with the manufacturer evidencing such ongoing relationship; or

(b) The wholesale distributor is listed on the manufacturer’s current
list of authorized distributors of record, which is updated by the manufac-
turer no less than monthly.

(3) “Broker” means a person engaged in the marketing, offering, or
contracting for wholesale distribution and sale of a drug into, within, or out
of Oregon and who does not take physical possession of the brokered sub-
stance.

(4) “Chain Pharmacy Warehouse” means a physical location for drugs
that acts as a central warehouse and performs intra company sales or trans-
fers of drugs to a group of chain pharmacies that have the same common
ownership and control.
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(5) “Closed Door Pharmacy” means a pharmacy that provides phar-
maceutical services to a defined and exclusive group of patients and is not
open for dispensing to the general patient population and cannot be regis-
tered as a wholesale distributor.

(6) “Co-Manufacturing Partner” means a pharmaceutical manufactur-
er that has entered into an agreement with another pharmaceutical manu-
facturer to engage in a business activity or occupation related to the manu-
facture or distribution of a prescription drug.

(7) “Common Carrier” means an organization that is available to the
public to transport a product or service using its facilities, or those of other
carriers.

(8) “Contraband Drug” means a drug that is counterfeit, stolen, mis-
branded, obtained by fraud, or purchased by an entity for its own use and
placed in commerce in violation of an own-use agreement for that drug.

(9) “Cooperative Pharmacy Warehouse” means a physical location for
drugs that acts as a central warehouse and is owned, operated or affiliated
with a group purchasing organization or pharmacy buying cooperative and
distributes drugs exclusively to its members. To be considered part of the
Normal Chain of Distribution as defined in section (16) of this rule, a
Cooperative Pharmacy Warehouse must also be listed as an Authorized
Distributor of Record for that manufacturer.

(10) “Designated Representative” means an individual designated by
each wholesale distributor registered by the Board who will serve as the pri-
mary contact person for the wholesale distributor with the Board and who
is responsible for managing the company’s operations at that registered
location.

(11) “Drop Shipment” means a drug transaction whereby the manu-
facturer, that manufacturer’s co-manufacturing partner, that manufacturer’s
third-party logistics provider, or that manufacturer’s exclusive distributor
delivers a drug directly to a chain pharmacy warehouse, a cooperative phar-
macy warehouse, a pharmacy, or other person authorized to administer or
dispense prescription drugs to a patient, but transfers title to the drug to a
wholesale distributor. A drop shipment shall be considered as part of a nor-
mal chain of distribution as defined in section (16) of this rule.

(12) “Drug Sample” means a unit of a drug that is intended to promote
the sale of the drug, but which is not itself for sale.

(13) “Intra Company Transfer” means the transfer of any drug
between a division, subsidiary, parent, and an affiliated or related company
under the common ownership and control of a corporate entity.

(14) “Manufacturer” means anyone, including a manufacturer’s co-
manufacturing partner, who is engaged in manufacturing, preparing, prop-
agating, compounding, processing, packaging, repackaging, or labeling of
a drug, except when the process is part of a shared pharmacy service agree-
ment as defined in OAR 855-006-0005.

(15) “Manufacturer’s Exclusive Distributor” means an entity, includ-
ing a manufacturer’s wholly owned distributor, that contracts with a manu-
facturer who is registered under Division 60 of this chapter of rules, to pro-
vide or coordinate warehousing, distribution, or other services on behalf of
a manufacturer and takes title to that manufacturer’s drug, but does not have
general responsibility to direct the drug’s sale or disposition. To be consid-
ered part of the Normal Chain of Distribution as defined in section (16) of
this rule, a Manufacturer’s Exclusive Distributor must also be listed as an
Authorized Distributor of Record for that manufacturer.

(16) “Normal Chain of Distribution” means a chain of distribution,
including a drop-shipment, for a prescription drug that goes from: a manu-
facturer; a manufacturer’s co-manufacturing partner; a manufacturer’s
exclusive distributor; or a manufacturer’s third-party logistics provider to:

(a) A pharmacy or a person authorized to administer or dispense a pre-
scription drug to a patient; or

(b) A manufacturer’s authorized distributor of record, to a pharmacy
or a person authorized to administer or dispense a prescription drug to a
patient; or

(c) A manufacturer’s authorized distributor of record, to a chain phar-
macy warehouse, to that chain pharmacy warehouse’s intra company phar-
macy, to a patient or a person authorized to administer or dispense a pre-
scription drug to a patient; or

(d) A chain pharmacy warehouse, to that chain pharmacy warehouse’s
intra company pharmacy, to a patient or a person authorized to administer
or dispense a prescription drug to a patient; or

(e) A manufacturer’s authorized distributor of record, to a specialty
wholesaler, to a pharmacy or a person authorized to administer or dispense
a prescription drug to a patient; or

(f) A manufacturer’s authorized distributor of record to a cooperative
pharmacy warehouse, to a member of the affiliated group purchasing organ-
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ization or pharmacy buying cooperative, to a patient or a person authorized
to administer or dispense a prescription drug to a patient.

(17) “Pedigree” means a statement or record in a written or electron-
ic form that accurately records each wholesale distribution of a prescription
drug from the sale by a manufacturer through acquisition and sale by any
wholesale distributor or repackager until final sale to a pharmacy or other
person authorized to administer or dispense the drug. The pedigree must
include, but not be limited to, the following information for each transac-
tion:

(a) The source of the prescription drug, including the name and prin-
cipal address of the seller;

(b) The proprietary and established name of the prescription drug, the
National Drug Code number, the amount of the prescription drug, its
dosage form and dosage strength, the date of the purchase, the sales invoice
number or other unique shipping document number that identifies the trans-
action, container size, number of containers, expiration date, and lot num-
ber or control number of the prescription drug;

(c) The business name and address of each owner of the prescription
drug and its shipping information, including the name and address of the
facility of each person certifying delivery or receipt of the prescription
drug.

(18) “Prescription Drug” means any drug required by law to be dis-
pensed only by a prescription.

(19) “Repackage” means repackaging or otherwise changing the con-
tainer, wrapper, or labeling to further the distribution of a prescription drug
excluding that completed by the pharmacist responsible for dispensing the
product to a patient.

(20) “Specialty Wholesale Distributor” means an entity that exclu-
sively distributes a limited product line of drugs to a specific group of phar-
macies or registered practitioners as approved in writing by the Board. To
be considered part of the Normal Chain of Distribution as defined in sec-
tion (16) of this rule, a Specialty Wholesale Distributor must also be listed
as an Authorized Distributor of Record for that manufacturer.

(21) “Third-Party Logistics Provider” means an entity that contracts
with a manufacturer who is registered under these rules to provide or coor-
dinate warehousing, distribution, or other services on behalf of the manu-
facturer, but does not take title to the drug or have general responsibility to
direct the sale or disposition of the drug. To be considered part of the
Normal Chain of Distribution as defined in section (16) of this rule, a Third-
Party Logistics Provider must also be listed as an Authorized Distributor of
Record for that manufacturer.

(22) “Wholesale Distribution” means distribution of a drug to a per-
son other than a consumer or patient, but does not include:

(a) Delivery by a retail pharmacy of a prescription drug to a patient or
patient’s agent pursuant to the lawful order of a licensed practitioner.

(b) The sale of minimal quantities of a prescription drug by retail
pharmacies to licensed practitioners for office use.

(c) The sale, purchase, or trade of a drug or an offer to sell, purchase,
or trade a drug for emergency medical reasons, including but not limited to
transfer of a drug by a pharmacy to another pharmacy to alleviate a tempo-
rary shortage.

(d) Intra company transfer of drugs as defined in these rules.

(e) The lawful distribution of a drug sample by a manufacturer’s or a
distributor’s representative.

(f) The sale of a drug by a charitable organization described under
501(c)(3) of the Internal Revenue Code to a non-profit affiliate of the organ-
ization to the extent permitted by law.

(g) The purchase or acquisition of a drug by a hospital or other health
care entity that is a member of a group purchasing organization, for the hos-
pital’s or health care entity’s own use, from the group purchasing organiza-
tion or from other hospitals or health care entities that are members of the
organization or under common control.

(h) The transfer of a prescription drug between pharmacies pursuant
to a shared pharmacy service agreement as defined in OAR 855-006-0005.

(i) The distribution by a manufacturer, as part of a prescription assis-
tance program, of a drug intended for a specific patient, to a person author-
ized to prescribe, administer or dispense prescription drugs.

(j) The sale, purchase, or trade of blood and blood components intend-
ed for transfusion.

(k) Drug returns, when conducted in accordance with state and feder-
al laws and regulations. A drug return includes the sale or transfer from a
retail pharmacy or chain pharmacy warehouse of expired, damaged,
returned or recalled drugs to the original manufacturer, wholesale distribu-
tor, or to a third-party returns processor or reverse wholesaler, and the
returns of saleable drugs to the original manufacturer or wholesaler.
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(L) The transporting of a drug by common carrier where the common
carrier does not take title to the drug and does not have responsibility to
direct the drug’s sale or distribution.

(m) The sale, transfer, merger or consolidation of all or part of the
business of a pharmacy from or with another pharmacy.

(n) The distribution of drugs by a manufacturer registered under
Division 60 of this chapter of rules of its own products to a person other
than a patient.

(23) “Wholesale Distributor” means any entity engaged in the whole-
sale distribution of drugs, including any entity whose business name
appears on any invoice or other type of shipping document indicating pos-
session or title. The term “Wholesale Distributor” includes but is not limit-
ed to, own-label distributors; private-label distributors; warehouses, includ-
ing manufacturers’ and distributors’ warehouses; drug wholesalers or dis-
tributors; independent wholesale drug traders; third-party logistics
providers; cooperative pharmacy warehouses; retail pharmacies that con-
duct wholesale distribution; and chain pharmacy warehouses that conduct
wholesale distribution. To be considered part of the Normal Chain of
Distribution as defined in section (16) of this rule, a Wholesale Distributor
must also be listed as an Authorized Distributor of Record for that manu-
facturer.

(24) “Wholesaler” means any wholesale distributor:

(a) “Class I Wholesaler” means any person operating or maintaining
a wholesale distribution center, wholesale business or any other business in
which prescription drugs, medicinal chemicals, or poisons are sold, dis-
pensed, stocked, exposed or offered for sale at wholesale to a pharmacy or
other legally licensed drug outlets or persons;

(b) “Class IT Wholesaler” means any person operating or maintaining
a wholesale distribution center, wholesale business or any other business in
which any of the products in paragraphs (A) -(E) below are stored, or
offered for sale or distribution at wholesale to a drug outlet or practitioner
legally authorized to resell, distribute, dispense or administer:

(A) Non-prescription drugs;

(B) Drugs distributed exclusively for veterinary use. If any prescrip-
tion drugs not intended for veterinary use are offered for sale, the whole-
saler must register as a Class I wholesaler;

(C) Prescription devices that do not contain a prescription drug;

(D) Drugs or devices possessed by a state or local government agency,
or non-profit relief organization approved by the Board.

(E) Oxygen USP.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; PB 3-1992, f. & cert.
ef. 3-26-92 (and corrected 4-8-92); BP 12-2006, f. & cert. ef. 12-19-06; BP 2-2009(Temp), f.
6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09; BP 4-
2012(Temp), f. & cert. ef. 6-19-12 thru 12-16-12

Rule Caption: Amends fees to add fees for the registration and
renewal of Supervising Physician Dispensing Outlets.
Adm. Order No.: BP 5-2012(Temp)
Filed with Sec. of State: 6-19-2012
Certified to be Effective: 6-19-12 thru 12-16-12
Notice Publication Date:
Rules Amended: 855-110-0007
Subject: These rules implement a licensing and delinquent fee for
the registration and renewal of Supervising Physician Dispensing
Outlets as required by 2012 Senate Bill 1565

The complete text of these rules is available on the Board’s web-
site at www.pharmacy.state.or.us
Rules Coordinator: Karen MacLean—(971) 673-0001

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $100. Delinquent renewal fee (postmarked after
February 28) — $25.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $100. Delinquent renewal fee (postmarked after February 28) —
$75.

(4) Manufacturer. Expires September 30 annually — $400. Delinquent
renewal fee (postmarked after August 31) — $100.
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(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31) —
$25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler
Manufacturer — $100. Expires December 31 annually.

(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial
inspection.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$300. Delinquent renewal fee (postmarked after February 28) — $75.

(12) Wholesaler Class I, Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(13) Wholesaler Class II. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(14) Remote Dispensing Machine/Facility. Expires March 31 annual-
ly — $100. Due by February 28 annually.

(15) Charitable Pharmacy. Expires March 31 annually — $75.
Delinquent renewal fee (postmarked after February 28) — $25.

(16) Home Dialysis. Expires March 31 annually — $300. Delinquent
renewal fee (postmarked after February 28) — $75.

(17) Supervising Physician Dispensing Outlet. Expires March 31
annually — $300. Delinquent renewal fee (postmarked after February 28) —

$25.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135, 689.774, 2012 OL Ch 34
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, f. 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09;
BP 6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-
11; BP 8-2011, f. & cert. ef. 12-15-11; BP 5-2012(Temp), f. & cert. ef. 6-19-12 thru
12-16-12

and/or

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends the prevailing rates of wage for the period
beginning July 1, 2012.

Adm. Order No.: BLI 6-2012

Filed with Sec. of State: 7-2-2012

Certified to be Effective: 7-2-12

Notice Publication Date:

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning July 1, 2012.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tion of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon dated July 1, 2012, are the prevailing
rates of wage for workers upon public works in each trade or occupation in
the locality where work is performed for the period beginning July 1,2012,
and the effective dates of the applicable special wage determination and
rates amendments:

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon dated July 1, 2012, are available from any office of the Wage and
Hour Division of the Bureau of Labor and Industries. The offices are locat-
ed in Eugene, Portland and Salem and are listed in the blue pages of the
phone book. Copies are also available on the bureau’s webpage at
www.oregon.gov/boli or may be obtained from the Prevailing Wage Rate
Coordinator, Prevailing Wage Rate Unit, Wage and Hour Division, Bureau
of Labor and Industries, 800 NE Oregon Street #1045, Portland, Oregon

97232; (971) 673-0839.
Stat. Auth.: ORS 279C.815, 651.060
Stats. Implemented: ORS.279C 815
Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert. ef.
1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI 9-
1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000, f.
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& cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
£.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-04;
BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, . 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007. f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07; BLI
12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007, f. 6-
27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07, cert.
ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef. 8-8-
07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-2007,
£.9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007, f. 9-25-
07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-07 cert.
ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07, cert. ef.
1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-2008, f.
& cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert. ef. 4-1-
08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-2008, f.
& cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef. 6-18-08;
BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-2008, f. &
cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef. 9-3-08; BLI
30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI 32-2008, f. &
cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert. ef. 11-12-08;
BLI42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI1 45-2008, f. 12-
31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert. ef. 1-12-09;
BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-2009, f. & cert.
ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09, cert. ef. 6-10-
09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef. 7-1-09; BLI
13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009, f. & cert. ef.
7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-09; BLI 19-
2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f. & cert. ef.
9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-8-09; BLI
24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-2009, f. 12-31-
09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10; BLI 2-2010, f. 1-11-10, cert. ef.
1-13-10; BLI 3-2010, f. & cert. ef 1-19-10; BLI 4-2010, f. & cert. ef 1-27-10; BLI 13-2010,
f. & cert. ef. 4-1-10; BLI 17-2010, f. 6-29-10, cert. ef. 7-1-10; BLI 20-2010, f. & cert. ef. 10-
1-10; BLI 24-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 2-2011, f. 3-25-11, cert. ef. 4-1-11; BLI
4-2011, f. 6-30-11, cert. ef. 7-1-11; BLI 7-2011, f. & cert. ef. 10-12-11; BLI 10-2011, f. 12-
30-11, cert. ef. 1-1-12; BLI 4-2012, f. & cert. ef. 3-29-12; BLI 6-2012, f. & cert. ef. 7-2-12

Department of Agriculture
Chapter 603

Rule Caption: Regulation of Egg-Laying Hens Confined in an
Enclosure.

Adm. Order No.: DOA 20-2012

Filed with Sec. of State: 7-3-2012

Certified to be Effective: 7-3-12

Notice Publication Date: 4-1-2012

Rules Adopted: 603-018-0000, 603-018-0005, 603-018-0010,
603-018-0015, 603-018-0020, 603-018-0025

Subject: ORS Oregon Law 2011 Chapter 436 (ORS 632.840)
requires the Oregon Department of Agriculture to develop adminis-
trative rules for the management of egg-laying hens housed in cages
and to regulate the distribution of eggs and egg products within Ore-
gon. These rules provide clarity on the standards that must be met
for egg laying hens in cages, the requirements for distribution of eggs
and egg products in Oregon, how to provide proof of meeting such
standards, responsibilities of distributors and purchasers of eggs and
egg products and what information is to be included in Farm Busi-
ness Plans. These rules also include enforcement alternatives, civil
penalty implementation and department access and subpoena
authority.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-018-0000
Definitions
For purposes of OAR 603-018-0003 to 603-018-0013:
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(1) “Commercial egg-laying farm” means any commercial farm as
defined in Oregon Laws 2011 Chapter 436 that has caged egg-laying hens
at any one location or in multiple locations.

(2) “Director” means the Director of the Oregon Department of
Agriculture or the Director’s authorized deputies or officers.

(3) “Distribute” means to import, consign, sell, offer for sale, barter,
exchange or otherwise facilitate the supplying of eggs or egg products into
or within Oregon.

(4) “Distributor” means the first person that distributes egg or egg
products into or within Oregon.

(5) “Enforcement” means any documented action taken by the depart-
ment to address a violation.

(6) “Person” includes individuals, corporations, associations, firms,
partnerships, limited liability companies and joint stock companies.

(7) “Sell” or “Sale” means to sell, offer for sale, expose for sale, or
have in possession for sale.

(8) “Violation™ is an act or omission that does not comply with a pro-
vision of Oregon Laws 2011 Chapter 436 or the administrative rules devel-
oped thereunder.

(9) “House Average” means a method of determining space allowance
for hens by taking the total square inches of cage floor space within a layer

house, divided by the number of hens in that house at the time of housing.
Stat. Auth.: ORS 632.840
Stats. Implemented: ORS 632.835 - 632.850
Hist.: DOA 20-2012, f. & cert. ef. 7-3-12

603-018-0005
Poultry Husbandry, Cage Size Standards for Egg Laying Hens

An owner or operator of a commercial egg-laying farm in Oregon
may not confine an egg-laying hen in an enclosure that fails to comply with
the following standards:

(1) Any enclosure constructed or otherwise acquired prior to
December 31, 2003 must provide a minimum “house average” space
allowance of 67 square inches of floor space per hen for White Leghorns,
and 76 square inches of floor space per hen for Brown Egg Layers.

(2) Any enclosure constructed or otherwise acquired after December
31, 2003, but prior to January 1, 2012 must provide a minimum of 67
square inches of floor space per hen for White Leghorns, and 76 square
inches of floor space per hen for Brown Egg Layers.

(3) Any enclosure constructed or otherwise acquired after January 1,
2012 must meet, or be convertible into enclosures that provides a minimum
space allowance as follows:

(a) Enclosures must provide a minimum of 67 square inches of floor
space per hen for White Leghorns, and 76 square inches of floor space per
hen for Brown Egg Layers; and

(b) Must be convertible to an enclosure that allows a minimum of
116.3 square inches of floor space per hen, including nest, and not less than
17.7 inches of height; or

(c) Must allow a minimum of 116.3 square inches of floor space per
hen, including nest, and not less than 17.7 inches of height.

Stat. Auth.: ORS 632.840

Stats. Implemented: ORS 632.835 - 632.850

Hist.: DOA 20-2012, f. & cert. ef. 7-3-12

603-018-0010
Standards for, and Documentation of, Production and Distribution of
Eggs and Egg Products

(1) All eggs produced in a commercial egg-laying farm in Oregon or
eggs or egg products distributed into or within Oregon must be from hens,
that if confined during the production of the eggs, where in an enclosure
that complies with OAR 603-018-0001 through 603-018-0007.

(2) Prior to distributing any eggs or egg products into, or within, this
state, any person other than the retail end-user of shell eggs, must provide
documentation to the ODA that the eggs or egg products originated from
hens confined in an enclosure during the production of the eggs complies
with OAR 603-018-0007(1). This documentation may include a copy of
current UEP certification, AHA certification, or certification by an inde-
pendent third party approved by the Director and show that the eggs or egg
products were produced consistently with 603-018-003.

(3) If the documentation required in OAR 603-018-0007(2) of this
section is not on file with ODA as a part of a Farm Business Plan as
required in 603-018-0009, then prior to distributing any eggs or egg prod-
ucts in Oregon, a distributor of eggs or egg products must complete and
submit to the ODA documentation establishing current UEP certification,
AHA certification, or a notarized letter from an independent third party
approved by the Director, certifying that the eggs or egg products were pro-
duced consistently with 603-018-0003.
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(4) The documentation required by OAR 603-018-0007(2) must be
submitted annually to the ODA.

(5) Any Oregon purchaser, other than the retail end-user of shell eggs,
of eggs or egg products must maintain receipts or other documentation
identifying each and every distributor from whom they received eggs, or
egg products. Receipts or other documentation must be maintained for a
period of three (3) years and made available to the ODA upon request.

(6) Eggs or egg products that are certified per section OAR 603-018-
0007(2) of this section may not be sold in Oregon if they are comingled
with non-certified eggs or egg products.

(7) A person may not fail, or refuse to submit documentation that
eggs, or egg products sold in Oregon were produced consistently with the
requirements in OAR 603-018-001 through 603-018-0007. Failure, or
refusal to submit documentation to the department may result in an enforce-
ment action including civil penalty.

(8) A person may not fail to possess, or refuse, to possess or maintain
records as required in OAR 603-018-0007(4) of this section. Failure to pos-
sess, or refusal to possess and maintain documentation as required may
result in an enforcement action including civil penalty.

(9) A person may not distribute eggs or egg products into or within
Oregon that the person knows, or reasonably should know are a product of
an egg-laying hen that has been confined in an enclosure that fails to com-
ply with Oregon Laws 2011 Chapter 436 or OAR 603-018-0003. Any such

distribution may result in an enforcement action including civil penalty.
Stat. Auth.: ORS 632.840
Stats. Implemented: ORS 632.835 - 632.850
Hist.: DOA 202012, f. & cert. ef. 7-3-12

603-018-0015
Commercial Egg-Laying Farm Business Plans

(1) Beginning July 1,2012, upon renewal of an annual “Egg Breaker”
or “Egg Handler” license issued by the ODA, all commercial egg laying
farms in Oregon must submit to the department a Farm Business Plan
describing the manner by which they intend to comply with 2026 conver-
sion goals as outlined in Section 9 of Oregon Laws 2011 Chapter 436.

(2) If a commercial egg-laying farm in Oregon does not hold an “Egg
Breaker” or “Egg Handler” license, a Farm Business Plan may be submit-
ted to the department annually beginning July 1, 2012.

(3) A Farm Business Plan must include:

(a) Identification of the commercial egg-laying farm location(s)
including address, contact information, signature of principal owner(s) or
their authorized representative.

(b) The date the plan was written.

(c) A copy of a current UEP or AHA certification, or a notarized let-
ter of certification by an independent third party approved by the Director
that verifies that the eggs, or egg products are produced from hens, that if
confined during the production of the eggs, where in an enclosure that com-
plies with OAR 603-018-0001 through 603-018-0007.

(d) Percentage of total egg-laying hen capacity that currently meet, or
exceed, UEP standards or standards described in OAR 603-018-0001
through OAR 603-018-0007.

(e) Percentage of total egg-laying hen capacity that meet, or exceed,
AHA Enriched Colony Housing standards. The sum of (d) and (e) must
equal 100%.

(f) Brief narrative explaining how the farm intends to meet the antic-
ipated replacement timeline for the conversion of enclosures to enclosures
that provide at a minimum 116.3 square inches of floor space per hen,
including nest, and not less than 17.7 inches of height.

(4) Each person submitting a Farm Business Plan must maintain ade-
quate documentation to support the information provided in the plan. These
documents must be made available to the ODA upon its request.

(5) Verification of the information contained in a Farm Business Plan
may be accomplished by physical inspection of the commercial egg-laying
farm by the Director.

(6) A person may not fail or refuse to submit a Farm Business Plan as
required in this section. Failure or refusal to submit a Farm Business Plan
as required in this section is a violation subject to enforcement actions, up
to and including civil penalty.

(7) A person may not fail or refuse to maintain adequate documenta-
tion to substantiate information contained in a Farm Business Plan. Failure
or refusal to maintain, or provide, such documentation is a violation subject
to enforcement actions, up to and including civil penalty.

(8) The department may request information to be included in a Farm
Business Plan as deemed necessary to administer and enforce Oregon Laws

2011 Chapter 436 and the rules adopted thereunder.
Stat. Auth.: ORS 632.840
Stats. Implemented: ORS 632.835 - 632.850
Hist.: DOA 20-2012, . & cert. ef. 7-3-12
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603-018-0020
Department Access, Subpoena Authority
(1) As authorized by ORS 561.275 the State Department of
Agriculture may have access at reasonable times to records, premises,
materials or conveyances as necessary for the purpose of administering and
enforcing Oregon Laws 2011 Chapter 436 and rules adopted thereunder.
(2) The department may obtain a subpoena to require the production
of pertinent records related to the administration and enforcement of

Oregon Laws 2011 Chapter 436 and rules adopted thereunder.
Stat. Auth.: ORS 632.840
Stats. Implemented: ORS 632.835 - 632.850
Hist.: DOA 20-2012, f. & cert. ef. 7-3-12

603-018-0025
Enforcement and Civil Penalties Generally

(1) In addition to any other penalty provided by law, the Director may
assess a civil penalty not to exceed $2,500 for each violation of any provi-
sion of Oregon Laws 2011 Chapter 436 and rules adopted thereunder.

(2) In addition to a civil penalty or any other penalty provided by law,
the department is not precluded from utilizing other enforcement alterna-
tives. Enforcement alternatives may include, but are not limited to, letter of
advisement, notice of violation, or other non-civil penalty action as author-
ized by law and as deemed necessary to attain compliance.

(3) Civil penalties are subject to ORS 183.745 and shall be due and
payable ten (10) business days after the order becomes final by operation of

law or on appeal.
Stat. Auth.: ORS 632.840
Stats. Implemented: ORS 632.835 - 632.850
Hist.: DOA 20-2012, f. & cert. ef. 7-3-12

Rule Caption: Consolidates Immediately Supervised Pesticide
Trainee licenses, adds recordkeeping requirements, clarifies super-
vision.

Adm. Order No.: DOA 21-2012

Filed with Sec. of State: 7-10-2012

Certified to be Effective: 7-10-12

Notice Publication Date: 5-1-2012

Rules Amended: 603-057-0006, 603-057-0120, 603-057-0135, 603-
057-0150, 603-057-0500, 603-057-0525

Subject: The proposed amendments to the OAR 603-057 listed
above remove and amend outdated administrative rule language,
update and streamline processes and procedures regarding imple-
mentation of pesticide licensing, certification, recertification and
enforcement as authorized by ORS 634. The deletions and changes
do not effectively change the manner in which pesticide applicators,
pesticide consultants or private applicators are licensed, accomplish
recertification, or other aspects of licensing. The General Standards
of Pesticide Applicator Competence, the Private Applicator Standards
of Competence will now clearly include pesticide drift related mit-
igation measures. The educational sessions identified as CORE, will
now clearly include the topics of pesticide drift related mitigation
measures and pest resistance prevention. The inclusion of drift mit-
igation measures in the standard of competence for Pesticide Appli-
cators will also apply to Pesticide Consultants by reference.

The proposed amendments to OAR 603-057-0500 and 603-057-
0525 add a definition of a school and clearly allow the Department
to take enforcement action appropriate for the exposure scenario pre-
sented when a pesticide application results in inappropriate pesticide
residues on school property (pesticide drift).

The Agency supports the changes.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-057-0006
Pesticide Registration Fees

The annual registration fee for each pesticide product shall be $160.
Stat. Auth.: ORS 634

Stats. Implemented: ORS 634

Hist.: AD 855(27-67), f. 10-9-67, ef. 1-1-68; AD 1008(22-73)(Temp), f. & ef. 12-5-73; AD
1014(4-74), f. 1-18-74, ef. 2-11-74; AD 7-1977, f. & ef. 4-5-77; AD 24-1981, f. & ef. 12-1-
81;AD 17,f. & cert. ef. 11-15-89; DOA 21-1999, f. 9-30-99, cert. ef. 11-1-99; DOA 26-2001,
f. & cert. ef. 11-6-01; DOA 38-2003(Temp), f. 10-15-03 cert. ef. 11-23-03 thru 5-19-04; DOA
40-2003, f. & cert. ef. 10-17-03; DOA 41-2003(Temp), f. 11-14-03, cert. ef. 11-23-03 thru 5-
20-04; DOA 42-2003, f. & cert. ef. 12-23-04; DOA 17-2005(Temp), f. 10-14-05, cert. ef. 1-
1-06 thru 6-29-06; DOA 3-2006, f. & cert. ef. 3-8-06; DOA 21-2012, f. & cert. ef. 7-10-12
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603-057-0120
General Standards of Pesticide Applicator Competence

(1) Competence in the use or handling of pesticides shall be deter-
mined on the basis of written examinations which, in addition to the
requirements of OAR 603-057-0125, shall include the following general
standards:

(a) Comprehension of labeling format, labeling terminology, and the
labeled warnings and instructions;

(b) Knowledge of safety factors to be considered, including need and
use of protective clothing, first aid procedures in the event of accidents,
symptoms of various pesticide poisonings, and proper storage, transporta-
tion, handling, and disposal methods;

(c) Knowledge of potential consequences to the environment from the
use or misuse of pesticides, as influenced by climate, topography, vegeta-
tive buffers or other pesticide practices directly relating to protection of
water, and existence of plant and/or animal life,;

(d) Methods to minimize pesticide drift and off-target deposition of
pesticides, including nozzle selection, calibration, product formulation,
product volatility, buffers and barriers, adjuvants, precision application
technology, and environmental conditions (wind, inversion, temperature,
etc.);

(e) Knowledge of methods of use or application, including the various
formulations (dust, wettable powder, etc.) of pesticides, the compatibility of
various pesticides, the types of application equipment or devices, and the
times when various pesticide formulations or equipment would be appro-
priately used; and

(f) Knowledge and comprehension of existing laws and rules govern-
ing pesticide use or application, including classifications of various pesti-
cides (highly toxic, restricted use, or general).

(2) The applicant shall be notified within 30 days of taking a written
examination, as to the grade received in such examination and whether such
grade is passing or failing. Such notification shall be deemed an “order” for
the purposes of judicial review provided in ORS 183.480.

(3) An applicant for a pesticide applicator’s license renewal shall be
required to take a reexamination each fifth year after taking the original
examination, and be subject to the provisions of this section and OAR 603-
057-0125 in regard thereto. However, if the Department’s records indicate
the applicant for license renewal has complied with the provisions of 603-
057-0150, the written examination shall be waived, except in the category
“Regulatory Pest Control,” subcategory “Livestock Protection Collar.”

(4) If an applicant for a pesticide applicator’s license has passed a cur-
rent written examination accredited by another state with which the
Department has a reciprocal agreement on certification or licensing, and
submits evidence of the same to the Department at the time of submitting
an initial license application with applicable fee, the license examination
may be waived.

(5) In the event an applicant for a pesticide applicator’s license fails
the written examination or re-examination, the applicant shall be qualified
to take the examination again subject to the fee provided in subsection (7)

of ORS 634.122.
Stat. Auth.: ORS 561 & 634
Stats. Implemented: ORS 634.306(5)
Hist.: AD 1066(12-75), f. 8-11-75, ef. 10-15-75; AD 7-1977, f. & ef. 4-5-77; AD 15-1978, .
& ef. 9-15-78; AD 6-1997, f. & cert. ef. 6-11-97; DOA 21-2012, f. & cert. ef. 7-10-12

603-057-0135
Private Applicator Standards of Competence

(1) As provided in ORS 634.142, competence of a private applicator
in the use or handling of pesticides shall be determined on the basis of a
written examination and evidenced by the issuance of a certificate.

(2) A private applicator certificate shall be valid for a period of up to
five calendar years from its issuance and expire on December 31 of the fifth
year.

(3) An applicant for a private applicator’s initial certificate or for a pri-
vate applicator’s renewal shall be required to successfully complete the
written examination then in use for certification of private applicators.
Successful completion of the written examination shall consist of correctly
responding to at least 70 percent of the questions contained in the exami-
nation.

(4) In lieu of the written re-examination requirement of section (3) of
this rule, an applicant for renewal of a private applicator certificate may
attend pesticide training sessions approved by the Department, totaling 16
hours of Department approved pesticide use related instruction, during the
period preceding the expiration of his/her certificate as follows:

August 2012: Volume 51, No. 8



ADMINISTRATIVE RULES

(a) An individual shall be required to attend the core pesticide train-
ing session and accumulate twelve additional units of Department approved
pesticide training;

(b) Not more than eight units of Department approved pesticide train-
ing may be accumulated for recertification during a single 12-month peri-
od (January—December);

(c) Credit for attending core pesticide training can only be obtained
twice during the five year certification period. The second core pesticide
training session attended will be credited toward the twelve additional units
of Department approved pesticide training required for recertification; and

(5) The core pesticide training required by section (4) of this rule shall
consist of a total of at least 4 units of instruction (50—60 minutes of instruc-
tion per unit) on any one or more of the following topics:

(a) Principles of Integrated Pest Management as defined in ORS
634.650;

(b) Label Comprehension;

(c) Calibration (math and equipment);

(d) Methods to minimize pesticide drift and off-target deposition of
pesticides, including nozzle selection, product formulation, product volatil-
ity, buffers and barriers, adjuvants, precision application technology, and
environmental conditions (wind, inversion, temperature, etc.);

(e) Pest resistance prevention;

(f) Laws (environmental, endangered species, ground and surface
water protection, worker protection standards (WPS), pesticide and pesti-
cide container disposal); and

(g) Personal Safety (including personal protective equipment (PPE)).

(6) The submission of pesticide training sessions to the Department
for approval, assignment of approved units of instruction and conditions
relating thereto shall be done in accord with OAR 603-057-0150(2).

(7) The Department shall make available to each holder of a private
applicator certificate of the expiration date of his/her certificate, of his/her
attendance of core training, and of the number of units of additional
Department approved pesticide training accumulated toward renewal of the
certificate.

(8) The requirement for re-examination as specified in section (3) of
this rule and the alternate procedure of attending Department approved pes-
ticide training as specified in section (4) of this rule shall be waived if the
applicant for a private applicators certificate renewal is a pesticide applica-
tor or consultant. Said waiver shall be in effect only for the period the appli-
cant is a pesticide applicator or consultant. Such waiver shall not affect the
requirement for re-examination or the alternate procedure of OAR 603-057-
0150 for pesticide applicators or consultants specified elsewhere in these
administrative rules.

(9) The fee for a private applicator certificate shall be $25.

Stat. Auth.: ORS 561.190 & 634

Stats. Implemented: ORS 634.124

Hist.: AD 7-1977,f. & ef. 4-5-77; AD 8-1988, f. 8-30-88, cert. ef. 10-1-88; AD 8-1993, f. 6-
8-93, cert. ef. 8-1-93; AD 8-1996, f. 7-12-96, cert. ef. 8-9-96; DOA 21-2012. f. & cert. ef. 7-
10-12

603-057-0150
Alternative Requirements for Competence of Pesticide Applicator or
Consultant License Renewal

In lieu of the written re-examination requirements of OAR 603-057-
0120(3) or of 603-057-0145(4), an applicant for renewal of either a pesti-
cide applicator’s license or a pesticide consultant’s license may accumulate
at least 40 credits by attending pesticide-instructional sessions, accredited
by the Department, during the five-year period preceding the year in which
the written re-examination would be required, in accordance with the fol-
lowing:

(1) Not more than 15 credits may be accumulated for recertification
purposes by an applicant during any one calendar year.

(2) In the event a pesticide instructional session is desired to be con-
sidered for accreditation by an applicant, such applicant shall submit to the
Department, or person authorized by the Department, a written request for
accreditation not less than 30 days prior to the scheduled session, which
written request shall include the agenda and summary of each
topic/presentation of the session, the session sponsor, the name and address
of the session sponsor, and the time and place of such session. Upon receipt
of such written request, the Department, in consultation with Oregon State
University, shall evaluate the instructional value of the session and either
deny accreditation or assign credits to the entire session or any portion
thereof in a range from 1 to 15, assigning no more than one credit for each
50 to 60 minute period of instruction. No such instructional sessions shall
be considered for accreditation that is less than two credit hours in length
except for computer based trainings as approved by the Department. In the
event an instructional session is accredited, the Department shall provide
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the session instructor or sponsor with attendance certificates to be complet-
ed by such instructor or sponsor and returned by the applicants to the
Department within 15 days after the session is completed. Under excep-
tional circumstances, as described in writing by an applicant, a written
request for accreditation submitted later than 30 days prior to the scheduled
session may be assigned credits in accordance with the provisions of this
rule. Falsification of any part of such attendance certificate shall be consid-
ered grounds for license revocation proceedings by the Department.

(3) This section shall not apply to persons licensed to use the livestock

protection collar in Oregon, in accordance with OAR-603-057-0120(3).
Stat. Auth.: ORS 561 & 634
Stats. Implemented: ORS 634.306(5)
Hist.: AD 15-1978,f. & ef. 9-15-78; AD 10-1987, f. & ef. 7-1-87; AD 8-1996, f. 7-12-96, cert.
ef. 8-9-96; AD 6-1997, f. & cert. ef. 6-11-97; DOA 21-2012, f. & cert. ef. 7-10-12

603-057-0500
Definitions

In addition to the definitions set forth in ORS 634.006 and OAR 603-
057-0001, the following shall apply:

(1) “Director” means the Director of the Department of Agriculture or
the Director’s authorized deputies or officers.

(2) “Enforcement” means any documented action taken by the
Department to address a violation.

(3) “Flagrant” means any violation where the Department has docu-
mented evidence that the respondent had actual knowledge of the law and
knowingly committed the violation.

(4) “Gravity of Effect” is the ranking of a violation with respect to its
effect, or potential effect, on the public interests reflected in ORS 634. A
violation is ranked as high, medium, or low.

(5) “Gross negligence” means an act or omission that does not reflect
an exercise of reasonable care under the circumstances and that is charac-
terized by conscious indifference to or reckless disregard of any purpose of
the State Pesticide Control Act.

(6) “Injury” includes, but is not limited to, adulteration.

(7) “Intentionally” means the person acts, or fails to act, with a delib-
erate or an express purpose. For instance, a person acts intentionally when
the person either consciously chooses not to determine whether a pesticide
label authorizes use of a pesticide on a particular crop, or when the person
knows that a pesticide label does not authorize use of the pesticide on a par-
ticular crop but still chooses to apply the pesticide to the crop.

(8) “Knowingly” means the person acts, or fails to act, with a practi-
cal understanding of, or a distinct skill in, the general activity that was
obtained through such means as instruction, study, practice, or experience.

(9) “Magnitude of Violation” is the categorization of a violation in
relation to other types of violations after considering its potential to affect
the public interests reflected in ORS 634. A violation is categorized as
major, moderate, or minor.

(10) “Person” includes individuals, corporations, associations, firms,
joint stock companies, public and municipal corporations, political subdi-
visions of the state and any agencies thereof, and the Federal Government
and any agency thereof.

(11) “Violation” is an act or omission that does not comply with a pro-
vision of ORS 634 that relates to pesticide application, sale, or labeling.

(12) “Willfully” means the person acted, or failed to act, after calcu-
lating and considering the potential effects and consequences.

(13) “Willful misconduct” means an act or omission that is character-
ized by or resulting from calculation and consideration of effects and con-
sequences, and with awareness that the act or omission will be incompati-
ble with any purpose of the State Pesticide Control Act.

(14) “School” means

(a) A facility operating an Oregon prekindergarten or a federal Head
Start program;

(b) A public or private educational institution offering education in all
or part of kindergarten through grade 12;

(c) The Oregon School for the Deaf; and

(d) A regional academy operated by the Oregon Youth Authority.

Stat. Auth.: ORS 561, 634 & 183.335(5)

Stats. Implemented: ORS 183.745, 634.006, 634.306, 634.322, 634.372 & 634.900 - 634.915
Hist.: AD 4-1990, f. & cert. ef. 3-16-90; DOA 1-2009(Temp), f. & cert. ef. 1-23-09 thru 7-
22-09; DOA 6-2009, f. & cert. ef. 5-7-09; DOA 212012, f. & cert. ef. 7-10-12

603-057-0525
Civil Penalties; Magnitude of Violation and Gravity of Effect

(1) The Director will consider the magnitude of the violation and its
gravity of effect when calculating a civil penalty for a violation.

(a) Determine the magnitude of the violation as specified in subsec-
tion (2) of this section.
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(b) Determine the gravity of effect pertinent to the violation as speci-
fied in subsection (3) of this section.

(2) Magnitude of Violation: Violations are categorized as to their mag-
nitude of violation as follows:

(a) Category I (Major):

(A) Make false or misleading claims through any media, relating to
the effect of pesticides or application methods to be utilized (ORS
634.372(1));

(B) As a pesticide applicator or operator intentionally or willfully
apply or use a worthless pesticide or any pesticide inconsistent with its
labeling (ORS 634.372(2));

(C) As a pesticide consultant recommend the application or use of any
pesticide inconsistent with its labeling (ORS 634.372(2));

(D) As a pesticide dealer knowingly distribute any pesticide for appli-
cation or use inconsistent with its labeling (ORS 634.372(2));

(E) Perform pesticide application activities in a faulty, careless or neg-
ligent manner (ORS 634.372(4));

(F) As a pesticide dealer refuse or neglect to prepare required records
of restricted use and highly toxic pesticide product sales and to maintain
those records for at least three years prior to the date of inspection, which
include, but are not limited to, the purchaser’s name, address and certifica-
tion number, sale date, and identification and quantity of product sold (ORS
634.372(5), OAR 603-057-0140). Four or more items of required informa-
tion missing and/or incorrectly recorded;

(G) As a pesticide operator, public applicator or pesticide applicator
not employed by a pesticide operator, refuse or neglect to prepare required
pesticide application records, and to maintain those records for at least three
years prior to the date of inspection, which include the name of the employ-
er or customer, location, date, approximate time application was made, sup-
plier and identity of product applied, amount of product applied, the spe-
cific property or the crop to which application was made, type of applica-
tion equipment used, and the full name of the applicator or trainee who
made the application (ORS 634.372(5); 634.146(1); OAR 603-057-0130).
Four or more items of required information missing and/or incorrectly
recorded;

(H) Prepare required records, reports or application forms which are
false, misleading or fraudulent (ORS 634.372(6));

(I) Operate pesticide applicators’ apparatus, machinery or equipment
without a licensed pesticide applicator or certified private applicator per-
forming the actual application, or supervising such application if performed
by a pesticide trainee (ORS 634.372(7));

(J) As a pesticide applicator, work or engage in the application of any
classes of pesticides without first obtaining and maintaining a pesticide
applicator’s license, or apply pesticides which are not specifically author-
ized by such license (ORS 634.372(8)). No license;

(K) As a pesticide operator, engage in the business of, or represent or
advertise as being in the business of, applying pesticides on the property of
another, without first obtaining and maintaining a pesticide operator’s
license, nor shall such person engage in a class of pesticide application
business which is not specifically authorized by the license issued by the
Department. Further, no such person shall employ or use any person to
apply or spray pesticides who is not a licensed pesticide applicator or pes-
ticide trainee (ORS 634.372(9)):

(i) Firm licensing — No license;

(ii) Employee licensing — No license.

(L) As a pesticide trainee, work or engage in the application of any
class of pesticides without first obtaining and maintaining a pesticide
trainees license and is otherwise in compliance with the provisions of this
chapter (ORS 634.372(10). No license;

(M) Act as or purport to be, a pesticide dealer or advertise as such
without first obtaining and maintaining a pesticide dealer’s license (ORS
634.372(11));

(N) Act as or purport to be a pesticide consultant without first obtain-
ing and maintaining a pesticide consultant’s license (ORS 634.372(12));

(O) Apply any pesticide classified as a restricted-use or highly toxic
pesticide to agricultural, horticultural or forest crops on land owned or
leased by the person without first obtaining and maintaining a private appli-
cator certificate (ORS 634.372(13));

(P) As a person described in ORS 634.106(5), use power-driven pes-
ticide application equipment or devices (use hand or backpack types only),
or use or apply any pesticide other than those prescribed by the Department
(ORS 634.372(14));

(Q) Deliver, distribute, sell or offer for sale any pesticide which has
been misbranded (ORS 634.372(15));
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(R) Formulate, deliver, distribute, sell or offer for sale any pesticide
which is adulterated (ORS 634.372(16));

(S) Make application of pesticides, by aircraft or otherwise, within a
protected or restricted area without first obtaining a permit for such appli-
cation from the committee of the protected or restricted area in which the
application is to be made, nor shall such person make such an application
contrary to the conditions or terms of the permit so issued (ORS
634.372(20));

(T) Use isopropyl ester of 2.4-D, or any other ester of equal or high-
er volatility with regard to plant damage as determined by the Department,
without first obtaining a permit for such use as provided in ORS
634.322(10); 634.372(21));

(U) Sell, use or remove any pesticide or device subjected to a “stop
sale, use or removal” order until the pesticide or device has been released
there-from as provided in ORS 634.322(3) (634.372(22));

(V) Other violations with a substantially similar potential to affect the
public interests reflected in ORS 634.

(b) Category II (Moderate):

(A) Operate a faulty or unsafe spray apparatus, aircraft or other appli-
cation device or equipment (ORS 634.372(3));

(B) As a pesticide dealer refuse or neglect to prepare required records
of restricted use and highly toxic pesticide product sales and to maintain
those records for at least three years prior to the date of inspection, which
include, but are not limited to, the purchaser’s name, address and certifica-
tion number, sale date, and identification and quantity of product sold (ORS
634.372(5); OAR 603-057-0140). Two or three items of required informa-
tion missing and/or incorrect;

(C) As a pesticide operator, public applicator or pesticide applicator
not employed by a pesticide operator, refuse or neglect to prepare required
pesticide application records, and to maintain those records for at least three
years prior to the date of inspection, which include the name of the employ-
er or customer, the location, date, approximate time application was made,
supplier and identity of product applied, amount of product applied, the
specific property or the crop to which application was made, type of appli-
cation equipment used, and the full name of the applicator or trainee who
made the application (ORS 634.372(5); 634.146(1); OAR 603-057-0130).
Two or three items of required information missing and/or incorrectly
recorded;

(D) As a pesticide applicator, work or engage in the application of any
classes of pesticides without applicator’s license, or apply pesticides which
are not specifically authorized by such license (ORS 634.372(8)).
Inappropriate license;

(E) As a pesticide operator, engage in the business of, or represent or
advertise as being in the business of, applying pesticides on the property of
another, without first obtaining and maintaining a pesticide operator’s
license, nor shall such person engage in a class of pesticide application
business which is not specifically authorized by the license issued by the
Department. Further, no such person shall employ or use any person to
apply or spray pesticides who is not a licensed pesticide applicator or pes-
ticide trainee (ORS 634.372(9)):

(i) Firm licensing — Inappropriate license;

(ii) Employee licensing — Inappropriate license.

(F) As a pesticide trainee, work or engage in the application of any
class of pesticides without first obtaining and maintaining a pesticide
trainee’s certificate and is otherwise in compliance with the provisions of
this chapter (ORS 634.372(10)). Inappropriate license;

(G) Formulate, deliver, distribute, sell or offer for sale any pesticide
which has not been registered as required by ORS 634.016 (634.372(17));

(H) Formulate, deliver, distribute, sell or offer for sale any powdered
pesticide containing arsenic or any highly toxic fluoride which is not dis-
tinctly colored (ORS 634.372(18));

(D) Distribute sell or offer for sale any pesticide except in the manu-
facturers original unbroken package (ORS 634.372(19));

(J) Other violations with a substantially similar potential to affect the
public interests reflected in ORS 634.

(c) Category III (Minor):

(A) As a pesticide dealer refuse or neglect to prepare required records
of restricted use and highly toxic pesticide product sales and to maintain
those records for at least three years prior to the date of inspection, which
include, but are not limited to, the purchaser’s name, address and certifica-
tion number, sale date, and identification and quantity of product sold (ORS
634.372(5); OAR 603-057-0140). One item of required information miss-
ing and/or incorrectly recorded;

(B) As a pesticide operator, public applicator or pesticide applicator
not employed by a pesticide operator, refuse or neglect to prepare required
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pesticides application records, and to maintain those records for at least
three years prior to the date of inspection, which include the name of the
employer or customer, the location, date, approximate time application was
made, supplier and identity of product applied, amount of product applied,
the specific property or the crop to which application was made, type of
application equipment used, and the full name of the applicator or trainee
who made the application (ORS 634.372(5); 634.146(1); OAR 603-057-
0130). One item of required information missing and/or incorrectly record-
ed;

(C) Other violations with a substantially similar potential to affect the
public interests reflected in ORS 634.

(3) Gravity of Effect: The Director shall rank the violation as to its
gravity of effect. Following are the factors that may be considered in
assigning a gravity ranking to a specific violation. The existence of one or
more factors determined to be of high level shall result in the gravity being
ranked high level. Lacking any factor determined to be high level, the exis-
tence of one or more factors determined to be of medium level shall result
in the gravity being ranked medium level. Lacking any factor determined to
be of high or medium level shall result in the gravity being ranked low
level:

(a) Rank — High Level:

(A) Human Threat: Injury or illness occurred which was confirmed by
medical evaluation conducted through the Oregon Pesticide Analytical And
Response Center to have been caused by the pesticide exposure;

(B) Environmental Threat:

(i) Evidence of injury to crops, wildlife, and/or livestock documented
by the Department or other appropriate federal or state agency; or

(ii) Evidence of surface or groundwater contamination documented
by the Department or other appropriate federal or state agency.

(C) Pesticide:

(i) Designated as restricted use or highly toxic; or

(ii) Use or distribution halted due to emergency suspension.

(D) Conditions of Usage:

(i) Wide area of application;

(ii) Use in area of high population density (e.g., urban, suburban); or

(iii) Usage resulted in a pesticide residue or metabolite on a food or
feed crop, on a raw agricultural commodity, or on a crop having food or
feed by-products, and for which there is no tolerance or exemption from
tolerance established, or for which the established tolerance was exceeded.

(iv) Usage resulting in a pesticide residue or a metabolite of a pesti-
cide being deposited onto a school as defined in OAR 603-057-0500(14) by
a person other than that authorized by the school’s governing body as
defined in ORS 634.700(2).

(b) Rank — Medium Level:

(A) Human Threat: Physical irritation occurred which was confirmed
by medical evaluation conducted through the Oregon Pesticide Analytical
And Response Center to have been caused by pesticide exposure.

(B) Environmental Threat: Symptoms of exposure visible in crops,
wildlife, and/or livestock documented by the Department or other appro-
priate federal or state agency.

(C) Conditions of Usage:

(i) Moderate area of application; or

(ii) Use in area of medium population density.

Stat. Auth.: ORS 561, 634 & 183.335(5)

Stats. Implemented: ORS 183.745, 634.006, 634.306, 634.322, 634.372 & 634.900 - 634.915
Hist.: AD 4-1990, f. & cert. ef. 3-16-90; DOA 1-2009(Temp), f. & cert. ef. 1-23-09 thru 7-
22-09; DOA 6-2009, f. & cert. ef. 5-7-09; DOA 21-2012, f. & cert. ef. 7-10-12

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Mid-cycle code amendment for recreational vehicle
construction.

Adm. Order No.: BCD 6-2012

Filed with Sec. of State: 6-27-2012

Certified to be Effective: 7-1-12

Notice Publication Date: 5-1-2012

Rules Amended: 918-525-0042

Subject: This rule amends one of the standards for the construction,
conversion, alteration, and repair of recreational vehicles in Oregon.
This rule amends the 2011 NFPA 70, National Electrical Code
(NECQ), Article 551-42 (C) to allow a sixth circuit in a 30 ampere
power supply assembly.

Rules Coordinator: Stephanie Snyder— (503) 373-7438
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918-525-0042
Amendments to the Adopted Minimum Safety Standards

(1) Amend NFPA 1192, Section 5.4 Fuel-Burning Appliances by
adding the following language after Section 5.4.1. “Solid-fuel-burning
appliances shall not be installed in recreational vehicles, except where
specifically permitted in these rules.”

(2) Amend ANSI 119.5 as follows:

(a) Amend Chapter 1 by inserting the following language after
Section 1-5.

(A) Each loft area shall have a minimum of one electrical light fixture
and a convenience receptacle.

(B) Each enclosed stairway shall have a light fixture that is controlled
by switches from both the top and the bottom of the stairway. The light fix-
ture in subparagraph (A) of this rule may be used to serve this purpose.

(b) Amend Section 2-6 Fuel-Burning Appliances by inserting the fol-
lowing language after Section 2-6.1. “Wood-burning stoves, wood-burning
fireplaces and pellet fired appliances may be installed if they are approved
and listed for recreational vehicle use or for manufactured home use and
installed according to the manufacturer’s installation instructions.”

(3) Effective April 9, 2012, amend NFPA 70, Article 551.42 (C) by
adding a new exception. “Exception 2: A sixth circuit, without employing
an energy management system, shall be permitted to serve only the power
converter provided the combined load of all six circuits does not exceed the

allowable load permitted by a five-circuit system.”
[Publications: Publications referenced are available from the agency.|
Stat. Auth.: ORS 183.325 - 183.410 & 446.003 - 446.285
Stats. Implemented: ORS 446.185
Hist.: BCD 25-2008, f. 10-31-08, cert. ef. 11-1-08; BCD 1-2010, f. 3-1-10, cert. ef. 4-1-10;
BCD 26-2011, f. 9-30-11, cert. ef. 10-1-11; BCD 3-2012(Temp), f. 4-6-12, cert. ef. 4-9-12
thru 9-30-12; BCD 6-2012, f. 6-27-12, cert. ef. 7-1-12

Rule Caption: Establishes specialized inspector training and certi-
fications as authorized by House Bill 3462 (2009).

Adm. Order No.: BCD 7-2012

Filed with Sec. of State: 6-27-2012

Certified to be Effective: 7-1-12

Notice Publication Date: 6-1-2012

Rules Adopted: 918-098-1590, 918-098-1591

Rules Amended: 918-098-1510, 918-098-1530

Subject: HB 3462 (2009) authorized the Building Codes Division
to create a program for training, qualifying, and certifying individ-
uals as specialized building inspectors authorized to perform inspec-
tions and enforce portions of Oregon’s specialty codes. These rules
establish new inspector certifications to cover limited commercial
and other multidisciplinary inspections that are not presently inde-
pendently authorized by the division’s existing inspector certifica-
tions. These rules establish the criteria for the Specialized Finals
Inspector certification. This multidisciplinary certification allows an
individual to perform all residential final inspections.

Rules Coordinator: Stephanie Snyder—(503) 373-7438

918-098-1510
Purpose and Scope

(1) The specialized inspector certification program, in OAR 918-098-
1510 through 918-098-1591, establishes a program for training, qualifying
and certifying individuals as specialized building inspectors authorized to
perform inspections and enforce portions of the state building code.
Inspector certifications cover limited commercial and other multidiscipli-
nary inspections that presently are not independently authorized by the
division in existing inspector certifications.

(2) Specialized inspectors may, after receiving certification issued
under these rules, conduct inspections as provided in these rules. These
rules apply to applicants and certificate holders, training providers, and par-
ticipating jurisdictions for the purposes of administering and enforcing the

restrictions and requirements under these rules.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11; BCD 25-2011(Temp), f. & cert. ef. 8-18-11 thru 10-1-11; BCD 27-2011,
£.9-30-11, cert. ef. 10-1-11; BCD 2-2012(Temp). f. & cet. ef. 3-1-12 thru 6-30-12; BCD 7-
2012, f. 6-27-12, cert. ef. 7-1-12

918-098-1530
Training Programs

(1) Approved applicants must complete an appropriate division-
approved training program and pass a division-approved examination for
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the desired specialized certification. Training program requirements are
stated in OAR 918-098-1560 for the Specialized Solar Photo-Voltaic
Inspector Certification, in OAR 918-098-1570 for the Specialized
Plumbing Inspector Certification, and in OAR 918-098-1580 for the
Specialized Electrical Inspector Certification, and in 918-098-1590 and
918-098-1591 for the Specialized Finals Inspector Certification.

(2) Instructor Qualifications. Specialized certification training course
instructors must be approved by the division under these rules.

(a) Training course instructors may apply for approval as part of the
course approval process or independent of the course approval process.

(b) Approved training course instructors must be qualified by training,
licensure, and experience to teach the subject matter and supervise the cor-
responding fieldwork training inspections of a specialized inspector certifi-
cation training program.

(c) Approved fieldwork supervisors must be qualified by training,
licensure, and experience to perform the specialized inspector certification
fieldwork inspections being performed.

(d) Division staff teaching training courses of supervising related
fieldwork in the normal course of their duties are considered approved
instructors for the purposes of these rules.

(3) Fieldwork Training. A specialized inspector certification applicant
is eligible to perform the required fieldwork training after the applicant has
begun the required academic coursework.

(4) Fieldwork Supervision. All specialized certification fieldwork
training must be supervised and verified by an inspector with a valid
Oregon Inspector Certification required to conduct the inspections being
performed.

(a) An applicant’s fieldwork training must be documented on a divi-
sion-approved form and signed by the inspector who supervised the inspec-
tions.

(b) An inspector supervising and verifying an applicant’s fieldwork
training may not be qualified to conduct the inspections performed based
solely on a specialized inspector certification issued according to these
rules.

(5) Fieldwork Training Approval. A specialized inspector certification
applicant must submit proof of completed fieldwork training to the division
for verification and approval, and issuance of specialized inspector certifi-
cation.

(6) Examination Approval. A specialized inspector certification appli-
cant is eligible to take a certification examination after the division receives
proof that the applicant has successfully completed the required academic

coursework and fieldwork training.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 10-2011(Temp), f. 4-15-11, cert. ef. 5-1-11 thru 6-30-11; BCD 15-2011, f. 6-30-
11, cert. ef. 7-1-11; BCD 25-2011(Temp), f. & cert. ef. 8-18-11 thru 10-1-11; BCD 27-2011,
f. 9-30-11, cert. ef. 10-1-11; BCD 2-2012(Temp), f. & cert. ef. 3-1-12 thru 6-30-12; BCD 7-
2012, f. 6-27-12, cert. ef. 7-1-12

918-098-1590
Specialized Finals Inspector Certification

(1) Scope of Activities and Authority. Specialized finals inspectors
may upon receipt of this certification conduct final inspections of one- and
two-family dwellings constructed under the Oregon Residential Specialty
Code as provided by the Director through rule.

(2) Procedure for Qualification. An applicant for certification under
this rule must meet the general qualifications in OAR 918-098-1520, 918-
098-1530 and this rule.

(3) Experience, Education, and Training Requirements.

(a) As a condition of entering a specialized finals inspector training
program:

(A) Applicants must hold valid Oregon Inspector Certification and at
least one appropriate certification to perform either residential or commer-
cial mechanical, structural, electrical or plumbing inspections in Oregon;
and

(B) Been employed as an inspector and performed inspections of the
Oregon Structural or Residential Specialty Codes, Oregon Mechanical
Specialty Code, Oregon Electrical Specialty Code, or Oregon Plumbing
Specialty Code for a minimum of one year prior to applying for the
Specialized Finals Inspector Certification.

(b) Applicants must complete a specialized finals inspector training
program that meets the minimum requirements established by the division,
and consists of:

(A) Classroom coursework; and

(B) Required fieldwork inspections
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(c) After completion of the classroom coursework and required field
inspections, applicants must successfully pass a division-approved exami-
nation.

(d) Certification. Upon completion of all training and after passing a
division-approved examination, the division will certify an applicant as
qualified to perform specialized finals inspections, and issue the appropri-

ate documentation.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 2-2012(Temp), f. & cert. ef. 3-1-12 thru 6-30-12; BCD 7-2012, f. 6-27-12, cert.
ef. 7-1-12

918-098-1591
Specialized Finals Inspector Certification Scope of Authority

(1) Specialized finals inspectors may upon receipt of this certification
conduct final inspections of one- and two-family dwellings constructed
under the Oregon Residential Specialty Code as provided in this rule.

(2) A certificate holder may conduct final inspections in residential
dwellings and accessory structures of structural components and mechani-
cal, plumbing, and electrical systems where the item inspected was previ-
ously inspected and approved, or where a previous inspection and approval
is not required, and the item is otherwise ready for a final inspection,
except:

(a) Electrical systems with a service in excess of 400 amps;

(b) Emergency and stand-by power generation equipment;

(c) Solar photovoltaic installations; and

(d) Swimming pools.

(3) Where a component or installation is sufficiently complex, a build-
ing official may limit the authority of a Specialized Finals Inspector to less

than the scope contained in this rule.
Stat. Auth.: ORS 455.720, 455.730 & 455.735
Stats. Implemented: ORS 455.720, 455.730 & 455.735
Hist.: BCD 7-2012, f. 6-27-12, cert. ef. 7-1-12

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Biennial Adjustment to Securities Fees; Corrections
to Regulatory References.

Adm. Order No.: FCS 1-2012

Filed with Sec. of State: 7-9-2012

Certified to be Effective: 7-9-12

Notice Publication Date: 5-1-2012

Rules Amended: 441-025-0050,441-175-0002, 441-175-0010, 441-
175-0060, 441-175-0070, 441-175-0080, 441-175-0100, 441-175-
0105,441-175-0120,441-175-0130, 441-175-0150,441-175-0160,
441-175-0165, 441-195-0020

Subject: These rules adjust the initial license fees for broker-deal-
er salespersons from $55 to $60, and the renewal license fee increas-
es from $50 to $55 based on the statutory requirement to set fees in
an amount that is equal as nearly as possible to the national midpoint
for similar fees charged by all other United States state securities reg-
ulatory agencies. These rules also initially proposed to make certain
technical, non-substantive corrections to administrative rules gov-
erning the licensing of securities broker-dealers, investment advis-
ers, and salespersons. In the course of the public hearing process,
additional opportunities to make technical, non-substantive correc-
tions consistent with the rules as initially proposed were identified.
Generally speaking, these rules update references to required forms
already in rule, add citations to the US Code or to the Code of Fed-
eral Regulations as appropriate, ensure that new names for stock
exchanges already addressed in existing rule are incorporated, and
other technical corrections to meet drafting conventions.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-025-0050
Additional Exempt Employee Benefit Plans

Pursuant to ORS 59.025(14), securities issued in connection with an
employee benefit plan are exempt from registration if the plan:

(1) Is subject to or voluntarily complies with Title I of the Employee
Retirement Income Security Act of 1974, as amended, 29 U.S.C. §§ 1001-
1191c;
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(2) Meets the requirements of Section 403(b) of the Internal Revenue
Code, 26 US.C. § 403(b); or

(3) Does not permit employee contributions.

Stat. Auth.: ORS 59.285

Stats. Implemented: ORS 59.025(15)

Hist.: CC 3, f. 10-2-69, ef. 10-25-69; Renumbered from 815-010-0010; CC 2-1978, f. 6-5-78,
ef. 6-10-78; Renumbered from 815-030-0025; FCS 3-1987(Temp), f. 9-24-87, ef. 9-28-87;
FCS 5-1988, f. 3-22-88, cert. ef. 2-25-88; FCS 4-1990, f. & cert. ef. 8-21-90; FCS 7-2000; f.
& cert. ef. 6-2-00; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0002
Fees for Licensing or Notice Filing of Firms and Individuals

Fees for Licensing or Notice Filing of Firms and Individuals

Pursuant to ORS 59.175, the Director sets the following fees for
licensing or notice filing of firms and individuals:

(1) For a broker-dealer, an initial license fee of $250 and a renewal
license fee of $250;

(2) For a state investment adviser, an initial license fee of $200 and a
renewal license fee of $200;

(3) For a federal covered investment adviser, an initial notice filing fee
of $200 and a renewal notice filing fee of $200;

(4) For a broker-dealer salesperson, an initial license fee of $60 and a
renewal license fee of $55;

(5) For an investment adviser representative, an initial license fee of
$50 and a renewal license fee of $50;

(6) For an agent of an issuer, an initial license fee of $50 and a renew-
al license fee of $50; and

(7) For a filing for use of a trade name or an assumed business name,

a one time fee of $50.
Stat. Auth.: ORS 59.175
Stats. Implemented: ORS 59.175
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04; FCS 8-2010, f. 6-22-10, cert. ef. 7-1-10; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0010
Definitions

As used in these rules:

(1) “Associated person” shall mean any partner, officer, director, or
branch manager of a broker-dealer, or investment adviser (or any person
occupying a similar status or performing similar functions), or any person
directly or indirectly controlling or controlled by such broker-dealer, or
investment adviser, including any employee of such broker-dealer or invest-
ment adviser, except that for the purposes of OAR 441-195-0010, 441-195-
0070, 441-205-0140, and 441-205-0210, the term “associated person” shall
not include persons whose functions are only clerical or ministerial.

(2) “CRD” means the Central Registration Depository of the
Financial Industry Regulatory Authority, a database maintained by the
Financial Industry Regulatory Authority to register broker-dealers and
salespersons.

(3) “The completion of the transaction” means:

(a) In the case of a customer who purchases a security through or from
a broker-dealer except as provided in subsection (b) of this section, the time
when such customer pays the broker-dealer any part of the purchase price,
or if payment is effected by a bookkeeping entry, the time when such book-
keeping entry is made by the broker-dealer for any part of the purchase
price;

(b) In the case of a customer who purchases a security through or
from a broker-dealer and who makes payment therefor prior to the time
when payment is requested or notification is given that payment is due, the
time when such broker-dealer delivers the security to or into the account of
such customer;

(c) In the case of a customer who sells a security through or to a bro-
ker-dealer except as provided in subsection (d) of this section, if the secu-
rity is not in the custody of the broker-dealer at the time of sale, the time
when the security is delivered to the broker-dealer and, if the security is in
the custody of the broker-dealer at the time of sale, the time when the bro-
ker-dealer transfers the security from the account of such customer; and

(d) In the case of a customer who sells a security through or to a bro-
ker-dealer and who delivers the security to such broker-dealer prior to the
time when delivery is requested or notification is given that delivery is due,
the time when such broker-dealer makes payment to or into the account of
such customer.

(4) “Controlling security holder” means a person who exercises con-
trol as defined under ORS 59.015(2) or who is directly or indirectly the
beneficial owner of more than ten percent of the outstanding voting securi-
ties of an issuer.

(5) “Director” means the Director of the Department of Consumer
and Business Services.
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(6)(a) “Financial Industry Regulatory Authority” or “FINRA” means
the self-regulatory organization registered as a national securities associa-
tion under section 15A of the Securities Exchange Act of 1934, 15 U.S.C.
§730-3, to register and regulate broker-dealers and salespersons and
approved by the SEC as a successor to the National Association of
Securities Dealers, Inc.

(b) For purposes of ORS 59.025, 59.049, 59.065, 59.175, 59.331, and
59.370, references to the “National Association of Securities Dealers, Inc.”
or “NASD” shall refer to the Financial Industry Regulatory Authority or
FINRA.

(7) “FINRA broker-dealer” means a broker-dealer subject to section
15 of the Securities Exchange Act of 1934, 15 U.S.C. §780, as amended.

(8) “Form ADV” means the application for registration as an invest-
ment advisor under sections 203(c) or 203(g) of the Investment Advisors
Act of 1940, 15 U.S.C. § 80b-3, as prescribed by 17 C.FR. § 279.1, and
available at http://www.sec.gov/divisions/investment/iard/iastuff.shtml.

(9) “Form BD” means the application for registration as a broker-
dealer under the Securities Exchange Act of 1934, 17 U.S.C. §78a et seq.,
as prescribed by 17 C.FR. § 249501, and available at
http://www.sec.gov/about/forms/formbd.pdf.

(10) “Form U-4" means the Uniform Application for Securities
Industry Registration or Transfer, published by FINRA and available at
http://www finra.org/industry/compliance/registration/crd/filingguidance/p
005235

(11) “Form U-5" means the Uniform Termination Notice for
Securities Industry Registration, published by FINRA and available at
http://www finra.org/industry/compliance/registration/crd/filingguidance/p
005235.

(12) “IARD” means the Investment Adviser Registration Depository
maintained by the Financial Industry Regulatory Authority to register
investment advisers and investment adviser representatives.

(13) “Independent accountant” means a certified public accountant
(CPA) or public accountant (PA), who holds an Oregon permit pursuant to
ORS 673.150 or similar permit or license from another state or province.

(14)(a) “Interim financial statement” means a financial statement pre-
pared at a time other than year end. Interim financial statements must be
prepared at month end, may be prepared by management, and must include
at least a balance sheet and statement of income or operations. (b) The
Focus Report filed with the Securities and Exchange Commission, Form X-
17A-5 as required by 17 C.FR. § 240.17a-5 and available at
http://www.sec.gov/about/forms/secforms.htm, is acceptable as an interim
financial statement.

(15) “NASD” means the National Association of Securities Dealers,
Inc., the self-regulatory organization previously registered as a national
securities association under section 15A of the Securities Exchange Act of
1934, 15 U.S.C. §730-3, to register and regulate broker-dealers and sales-
persons and subsequently succeeded by the Financial Institution Regulatory
Authority.

(16) “Non-FINRA broker-dealer” means a broker-dealer who is not a
member of the Financial Industry Regulatory Authority.

(17) “S-3” means the Series 3 National Commodity Futures
Examination published by the National Futures Association on May 2012
and made available at http://www.nfa.futures.org/NFA-registration/study-
outlines/SO-Series3.pdf.

(18) “S-6" means the Series 6 Investment Company Products/Variable
Contracts Limited Representative Qualifications Examination, published
by FINRA in 2005 and made available at http://www.finra.org/
Industry/Compliance/Registration/QualificationsExams/RegisteredReps/
Qualifications/p011096.

(19) “S-7” means the Series 7 General Securities Representative
Qualification Examination, published by FINRA in 2011 and made
available at http://www.finra.org/Industry/Compliance/Registration/
QualificationsExams/RegisteredReps/Qualifications/p011096.

(20) “S-22” means the Series 22 Direct Participation Programs
Limited Representative Qualification Examination published by FINRA in
2007 and made available at http://www.finra.org/Industry/Compliance/
Registration/QualificationsExams/RegisteredReps/Qualifications/p011096.

(21) “S-42” means the Series 42 Registered Options Representative
Qualification Examination published by FINRA in 2007 and made
available at http://www finra.org/Industry/Compliance/Registration/
QualificationsExams/RegisteredReps/Qualifications/p011096.

(22) ““S-52” means the Series 52 Municipal Securities Representative
Qualification Examination published by the Municipal Securities
Rulemaking Board in January 2011 and made available at http:/
www.msrb.org/Rules-and-Interpretations/Professional-Qualification.aspx.
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(23) “S-62” means the Series 62 Corporate Securities Qualification
Examination published by FINRA in 2007 and made available at
http://www .finra.org/Industry/Compliance/Registration/Qualifications
Exams/RegisteredReps/Qualifications/p011096.

(24) “S-63” means the Uniform Securities Agent State Law
Examination published by the North American Securities Administrators
Association in January 2010 and made available at http://www.nasaa.org/
industry-resources/exams/study-guides/.

(25) “S-65" means the Series 65 Uniform Investment Adviser Law
Examination published by the North American Securities Administrators
Association in 2010 and made available at http://www.nasaa.org/industry-
resources/exams/series-65-66-resources/series-65-study-guide/.

(26) “S-66" means the Series 66 Uniform Combined State Law
Examination published by the North American Securities Administrators
Association in January 2010 and made available at http://www.nasaa.org
/industry-resources/exams/study-guides/.

(27) “SEC” means the United States Securities and Exchange

Commission.
Stat. Auth.: ORS 59.285
Stats. Implemented: ORS 59.175 & 59.285
Hist.: CC 12, f. 7-12-73, ef. 9-1-73; Renumbered from 815-030-0161; FCS 7-1987(Temp), f.
9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from 815-030-
0065; FCS 1-1992, 1. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 7-2000;
f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 9-2003, f. 12-30-03, cert. ef. 1-
1-04; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0060
Licensing Rule Implementing, 1997 Oregon Laws Chapter 772 and
the National Markets Improvement Act of 1996

(1) A FINRA broker dealer is not required to comply with the corpo-
rate surety bond, irrevocable letter of credit or net capital requirements for
licensing in this state as described in OAR 441-175-0080 or 441-175-0110.

(2)(a) A federal covered investment adviser that makes a notice filing
under ORS 59.165(7) and section (4) of this rule does not have to comply
with OAR 441-175-0100 and 441-175-0110.

(b) A state investment adviser who has a principal place of business
in a state other than this state and complies with that state’s bonding or net
capital requirements is not required to comply with the corporate surety
bond, irrevocable letter or credit or net capital requirements for licensing in
this state in OAR 441-175-0100 and 441-175-0110.

(c) An out-of-state state investment adviser that is not exempt under
the “de minimis” exemption of ORS 59.015(20)(b)(J) must license in this
state and can only operate in this state through an investment adviser rep-
resentative licensed in this state.

(3) Surety bonds currently in effect in Oregon filed by a broker-deal-
er, federal covered investment adviser or out-of-state state investment
adviser that no longer has to file a bond or letter of credit under ORS 59.175
and this rule shall continue in effect until canceled. However, the liability
on the bond or letter of credit continues for six years following its cancel-
lation.

(4)(a) Notice filing by a federal covered investment adviser will be
accepted by the director through IARD using a Form ADV and shall
include the fee required by OAR 441-175-0002.

(b) The renewal of the notice filing for a federal covered investment
adviser will be accepted by the director through IARD and shall include the
fee required under OAR 441-175-0002.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.165 & 59.285

Stats. Implemented: ORS 59.165

Hist.: CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 9-
1987(Temp), f. & ef. 10-9-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from
815-030-0067; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94;
FCS 2-1998, f. & cert. ef. 4-30-98; FCS 4-1998, f. & cert. ef. 8-5-98; FCS 7-2000; f. & cert.
ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru
5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0070
General Licensing Rules for Broker-Dealers, Investment Advisers and
Salespersons

(1) Incomplete applications will not be processed.

(2) When all documents and fees have been submitted and reviewed
by the director, a license for the broker-dealer or investment adviser, which
may be conditioned or restricted pursuant to OAR 441-225-0030, shall be
issued unless the director determines that licensing should be denied on one
or more grounds set forth in ORS 59.205 to 59.225.

(3) Licensees conducting business under any name other than the
name in which their license is issued by the director shall comply with OAR
441-175-0171.
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(4) Licenses of non-FINRA broker-dealers or state investment advis-
ers expire one year after the date of initial licensing, except licenses of state
investment advisers which license through IARD will expire on December
31 of each year. The licensee may renew its license as provided in ORS
59.185 and OAR 441-175-0165.

(5) Licenses of FINRA broker-dealers expire December 31 of each
year. The licensee may renew its license as provided in ORS 59.185 and
OAR 441-175-0160.

(6) Any amendments to an application or license shall be filed in
accordance with the provisions of OAR 441-175-0105.

(7)(a) If any person not licensed in the State of Oregon succeeds to the
business and continues the business of a person licensed in Oregon, a new
application must be filed. However, the license of the predecessor and pred-
ecessor salespersons or investment adviser representatives shall remain
effective as the license of the successors for a period of 75 days after the
succession, if a completed application is received by the director within 30
days of the succession. The salespersons or investment adviser representa-
tives to the predecessor who were licensed in Oregon at the time of the
acquisition will be licensed to the successor when the new license is issued.
A new license will be issued reflecting the date of succession and a new
effective date. There will be no charge for the transfer of salespersons’ or
investment adviser representatives’ licenses from the predecessor to the
successor;

(b) A Form BD or ADV filed by a person that is not licensed when
such form is filed and which succeeds to and continues the business of a
person licensed in this state shall be deemed an application for licensing
filed by that predecessor and adopted by the successor, even though desig-
nated as an amendment, if filed within 30 days of the succession and the
succession is based on a change in the predecessor’s date or state of incor-
poration, form or organization, or change in composition of a partnership
and the amendment is filed to reflect these changes.

(8) If a broker-dealer or state investment adviser who is licensed in the
State of Oregon is acquired by another person licensed in the State of
Oregon, there will be no additional licensing requirements. However, the
acquiring party must submit an amended Form BD, or Form ADV pursuant
to OAR 441-175-0105. There will be no charge for the transfer of salesper-
sons’ or investment adviser representatives’ licenses from the predecessor

to the successor.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285
Stats. Implemented: ORS 59.165, 59.175(1), 59.205(2) & 59.285
Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0067.1; FCS 3-1989, f. & cert. ef. 2-1-89; FCS 1-1992, f. 1-31-
92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 8-1994, f. & cert. ef. 6-1-94; FCS
7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 1-2012, f. & cert. ef. 7-
9-12

441-175-0080
Applications for Licensing of Broker-Dealers

(1) An applicant for licensing as a FINRA broker-dealer must submit
to the FINRA/CRD:

(a) A completed Form BD;

(b) A broker-dealer licensing fee as set in OAR 441-175-0002;

(c) At least one completed Form U-4 pursuant to OAR 441-175-0130.
All licensed broker-dealers must have at least one salesperson licensed con-
tinuously throughout the licensing period of the broker-dealer; and

(d) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002.

(2) An applicant for licensing as a non-FINRA broker-dealer must
submit to the director:

(a) A completed Form BD;

(b) A broker-dealer licensing fee as set in OAR 441-175-0002;

(c) At least one completed Form U-4 pursuant to OAR 441-175-0120.
All licensed broker-dealers must have at least one salesperson licensed con-
tinuously throughout the licensing period of the broker-dealer;

(d) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002; and

(e) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the director within 30 days following the change.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.175,59.195 & 59.285

Stats. Implemented: ORS 59.165, 59.175, 59.185, 59.195 & 59.285

Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0067.2; FCS 16-1988(Temp), f. & cert. ef. 11-21-88; FCS 5-
1989, f. & cert. ef. 5-17-89; FCS 1-1992, . 1-31-92, cert. ef. 2-1-92; FCS 7-2000; f. & cert.
ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert.
ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12
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441-175-0100
Applications for Licensing of Investment Advisers

(1) An applicant for licensing as a state investment adviser must apply
through the IARD.

(2) An applicant must submit:

(a) To the IARD:

(A) A completed Form ADV, including Parts 1 and 2 of Form ADV;

(B) An investment adviser licensing fee as required by OAR 441-175-
0002;

(C) At least one completed Form U-4. All licensed state investment
advisers must have at least one representative licensed continuously
throughout the licensing period of the investment adviser; and

(D) A licensing fee for each investment adviser representative as
required by OAR 441-175-0002.

(b) To the director:

(A) A surety bond or letter of credit pursuant to OAR 441-175-0110
if the person is an Oregon based state investment adviser applicant;

(B) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the director within 30 days following the change;

(C) A copy of any proposed client contracts if the applicant is an
Oregon based state investment adviser; and

(D) Any form or portion of any form which cannot be submitted
through the IARD.

(3) An Oregon based investment adviser applicant who has custody or
possession of a client’s funds or securities or requires payment of advisory
fees six months or more in advance and in excess of $500 per client must
file with the director financial statements as defined in OAR 441-011-0040
and prepared by an “independent accountant” as defined in 441-175-
0010(8) as follows:

(a) If the applicant has been in operation for more than two years, and
the application is made less than 90 days after the end of the applicant’s fis-
cal year, the applicant must provide financial statement for the two most
recent fiscal years, not including the most recently completed fiscal year.

(b) If the applicant has been in operation for less than two years, the
applicant must provide financial statements for the periods of operation.

(c) If the year-end financial statements are dated more than 90 days
from the date of the completed application, the applicant must provide
interim financial statements that were completed within 90 days of the
application.

(4) All applicants must comply with the provisions of OAR 441-175-
0070.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285

Stats. Implemented: ORS 59.175(1) & 59.205(2)

Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0067 .4; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 8-1994, f.
& cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS
2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04; FCS
8-2010, f. 6-22-10, cert. ef. 7-1-10; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0105
Material Changes, Amendments and Notice of Civil and Criminal
Actions

(1) A broker-dealer or state investment adviser applicant or licensee
must file an amendment to its application and a broker-dealer, state or fed-
eral covered investment adviser, must file an amendment to the application
of their respective salespersons or investment adviser representatives if
there is a material change to any information on the original application or
previous amendments including:

(a) Bankruptcy;

(b) Civil or criminal actions described on the application;

(c) Disciplinary disclosure answers on the application;

(d) Change in or additional affiliated business entity name;

(e) Change in ownership other than as provided in OAR 441-175-
0070(7);

(f) Change in form of organization;

(g) Change of address; or

(h) Change in scope of business.

(2) Amendments must be filed within 30 days of the occurrence of the
material change. If a completed amendment cannot be filed within 30 days,
the applicant or licensee shall file with the director within the 30 day limit
a written notice containing available information, the reasons a complete
amendment cannot be timely filed and a specific date on which the com-
pleted amendment will be filed.

(3) Amendments to the application shall be made on:

(a) A Form BD for broker-dealers;
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(b) A Form ADV for state investment advisers; and

(c) A Form U-4 for salespersons or investment adviser representa-
tives.

(4) Amendments to the application shall be filed with:

(a) The CRD for broker-dealers who are or will be members of the
FINRA and their salespersons; except for changes in designated supervisor,
which shall be filed with the director;

(b) The IARD for any investment advisers or investment adviser rep-
resentatives who have previously filed applications through IARD; or

(c) The director for all other persons.

(5) Filing amendments to a salesperson or investment adviser repre-
sentative application shall be the responsibility of both the salesperson or
investment adviser representative and the employing broker-dealer, or state
or federal covered investment adviser.

(6) There is no fee required in connection with an amendment filed

pursuant to this rule.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.175, 59.185 & 59.285
Stats. Implemented: ORS 59.175 & 59.185
Hist.: FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 7-2000;
f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0120

Licensing of Salespersons or Representatives to Non-FINRA Broker-
Dealers, State or Federal Covered Investment Advisers, Issuers and
Owners of Securities

(1) For purposes of ORS 59.175, all salespersons or investment advis-
er representatives, except salespersons desiring to work for a FINRA bro-
ker-dealer, must be licensed as provided in this rule.

(2) A non-FINRA broker-dealer, an issuer, or an owner of securities
must submit to the director a complete application to license a salesperson
including:

(a) A completed Form U-4;

(b) A licensing fee for each salesperson as set in OAR 441-175-0002;

(c) Official notice of a passing score of the appropriate examinations
pursuant to section (5), if required for licensing under this rule; and

(d) If employed by more than one broker-dealer or state or federal
covered investment adviser, an undertaking as provided in section (10) of
this rule.

(3) A state or federal covered investment adviser must submit to the
IARD, if the adviser files with the TARD and the IARD is capable of
accepting the application, and otherwise to the director:

(a) A completed Form U-4;

(b) A licensing fee for each investment adviser representative as set in
OAR 441-175-0002;

(c) Official notice of a passing score on the appropriate examination,
if required for licensing under section (6) of this rule; and

(d) If employed by more than one broker-dealer or state or federal
covered investment adviser, an undertaking as provided in section (10) of
this rule.

(4) The following salespersons or investment adviser representatives
are exempt from the examination requirements of section (5) or (6) of this
rule:

(a) Salespersons or investment adviser representatives who have been
licensed at any time in Oregon during the two years immediately prior to
filing an application for licensing and whose current application is for the
same type of license;

(b) Salespersons licensed to an issuer or owner of securities where the
securities have been registered pursuant to ORS 59.065 and OAR chapter
441, division 65; and

(c) Salespersons or investment adviser representatives licensed in any
jurisdiction during the two years immediately prior to filing an application
for licensing in Oregon. For salespersons, this exemption is limited to the
extent a salesperson has previously taken and passed the examinations
required by section (5) of this rule.

(5) A salesperson to a non-FINRA broker-dealer, or an issuer or
owner of securities, who is not exempt from the examination requirements
pursuant to section (4) of this rule is required to pass the S-63 with a min-
imum score of 70 percent. In addition, a salesperson is required to pass,
with a minimum score of 70 percent, the specific examination which corre-
sponds to the authorized sales activity as follows:

(a) S-7 for a general securities license;

(b) S-3 for a commodity futures license;

(c) S-6 for an investment company, mutual funds or variable contracts
license;

(d) S-22 for a limited partnership or tax shelter license;

(e) S-42 for an options license;
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(f) S-52 for a municipal bonds license; or

(g) S-62 for a corporate securities license.

(6)(a) An investment adviser representative to a state or federal cov-
ered investment adviser, who is not exempt from the examination require-
ments pursuant to section (4) or subsection (6)(b) of this rule, is required to
pass the examinations in one of the following paragraphs:

(A) If the applicant has passed the S-7 examination, then either the S-
65 examination if taken prior to January 1, 2000 or the S-66 examination if
taken after January 1, 2000; or

(B) The S-65 examination if taken after January 1, 2000.

(b) The examinations in subsection (6)(a) shall be waived for an indi-
vidual who currently holds one of the following professional designations:

(A) Chartered Financial Analyst (CFA) granted by the Association for
Investment Management and Research;

(B) Certified Financial Planner (CFP) issued by the Certified
Financial Planner Board of Standards, Inc.;

(C) Chartered Financial Consultant (ChFC) awarded by The
American College, Bryn Mawr, Pennsylvania;

(D) Chartered Investment Counselor (CIC) granted by the Investment
Counsel Association of America;

(E) Personal Financial Specialist (PFS) administered by the American
Institute of Certified Public Accountants; or

(F) Such other professional designation as the director may by order
recognize.

(7) Limited licensed salespersons or investment adviser representa-
tives may only effect transactions in or provide investment advice concern-
ing securities for which their license is issued.

(8) Alternate equivalent examinations will be considered upon a writ-
ten request to the director, stating the examination to be replaced, the type
of examination, and the material covered in the alternate examination.
Examinations which have been replaced by a new examination will be
accepted as an alternate equivalent examination without written request.

(9) Waiver of the examination requirement will be considered upon a
written request to the director. Waivers will be limited to applications show-
ing a minimum of three continuous years of securities related activity
immediately prior to the application and a pre-existing business relation-
ship with a person who is now in this state.

(10)(a) A person may be licensed simultaneously in this state as a
salesperson with more than one broker-dealer or as an investment adviser
representative with a state or federal covered investment adviser if all
employers enter into an undertaking on a form approved by the director.
The undertaking shall contain the following provisions:

(A) The effective date of the salespersons or investment adviser rep-
resentatives employment with the respective employers;

(B) Consent by each employer to the employment of the salesperson
or investment adviser representative by all other employers;

(C) An agreement by each employer to assume joint and several lia-
bility with all other employers for any act or omission of the person during
the period of employment which violates the Oregon Securities Law. This
agreement will continue until written notice is given to the director of the
termination of the employment relationship; and

(D) An agreement that each employer will license the salesperson or
investment adviser representative with the director and pay the applicable
fees.

(b) No undertaking is required where:

(A) The salesperson is employed by one or more issuers registered
under the Investment Company Act of 1940, 15 U.S.C. § 80a-1 et seq,
under common management or control; or

(B) The employer, a single entity, is licensed or has filed notice in
Oregon as both a broker-dealer and a state or federal covered investment
adviser.

(C) Any changes in employment by a salesperson or investment advis-
er representative which would result in requiring an undertaking or chang-
ing the existing undertaking must be immediately filed on a new undertak-
ing form with the director.

(11) Where a salesperson desires to work for an issuer or owner of
securities:

(a) The salesperson must be a bona fide officer, director or employee
of the issuer or owner. No salesperson may be licensed to more than one
issuer or owner of securities simultaneously. No person described in this
subsection may be licensed to another issuer or owner of securities until
two years from the date of the original licensing or last renewal of the prior
offering. However, salespersons licensed to a single issuer to sell a contin-
uing issue may be renewed. A waiver of this subsection may be requested
from the director as provided in OAR 441-011-0020;
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(b) Persons not otherwise licensed, who are selling securities of an
issuer for which notice has been filed pursuant to ORS 59.049(1) or
59.049(2), do not have to meet the requirements of subsection (a) of this
section.

(12) Once the requirements of this rule are met, the director shall
issue a license, which may be conditioned or restricted pursuant to OAR
441-225-0030, for the salesperson or investment adviser representative
unless the director determines that licensing should be denied on one or
more grounds as set forth in ORS 59.205 to 59.225.

(13) If the application, the undertaking, any supporting material or
any representations made to the director are inaccurate or incomplete in any
material respect, the license shall be void.

(14) A salesperson or investment adviser representative license issued
pursuant to this rule automatically expires without further action of the
director as follows:

(a) The license of an issuers or owners salesperson expires when the
securities are no longer authorized for sale;

(b) The license of every salesperson or investment adviser representa-
tive licensed to a broker-dealer or state or federal covered investment advis-
er expires on the same date that the license of the broker-dealer or state
investment adviser or the notice filing of the federal covered investment

adviser expires.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.175
Stats. Implemented: ORS 59.165 & 59.175
Hist.: CC 13, . 9-19-73, ef. 10-1-73; CC 16, f. 5-13-74, ef. 6-11-74; Renumbered from 815-
030-0165.2; CC 9-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-
1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered
from 815-030-0070; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-
94; FCS 5-1999, f. & cert. ef. 12-23-99; FCS 13-2000, f. & cert. ef. 11-6-00; FCS 9-2001, f.
& cert. ef. 9-28-01; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f.
& cert. ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0130
Licensing of Salespersons to FINRA Broker-Dealers

(1) For purposes of ORS 59.175, all FINRA salespersons will be eli-
gible for automatic licensing as provided in this rule if:

(a) The salesperson is licensed by the FINRA to a broker-dealer who
is a member in good standing of the FINRA;

(b) The salesperson is employed by a broker-dealer who is licensed in
Oregon pursuant to ORS 59.175;

(c) An application to license the salesperson has been submitted to the
CRD by the employer as provided in this rule;

(d) The salesperson has filed with the director an undertaking as
required in section (8) of this rule, if applicable; and

(e) The salesperson is not disqualified under OAR 441-175-0140.

(2) The employing broker-dealer must submit an application to
license a salesperson in Oregon to the CRD including:

(a) A completed Form U-4;

(b) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002; and

(c) Official notice of a passing score of the appropriate examination
as required for licensing under section (4) of this rule.

(3) The following salespersons are exempt from the examination
requirements of section (4) of this rule:

(a) Salespersons licensed in Oregon at any time during the two years
immediately prior to filing an application. The application must be for the
same type of license; or

(b) Salespersons licensed in any jurisdiction during the two years
immediately prior to filing an application for licensing in Oregon. This
exemption is limited to the extent a person has previously taken and passed
the examinations required by section (4) of this rule.

(4) A salesperson who is not exempt from the examination require-
ments pursuant to section (3) of this rule is required to pass the S-63 exam-
ination with a minimum score of 70 percent. In addition to the S-63 exam-
ination, a salesperson is required to pass, with a minimum score of 70 per-
cent, the specific examination which corresponds to the authorized sales
activity as follows:

(a) S-7 for a general securities license;

(b) S-3 for a commodity futures license;

(c) S-6 for an investment company, mutual funds or variable contracts
license;

(d) S-22 for a limited partnership or tax shelter license;

(e) S-42 for an options license;

(f) S-52 for a municipal bonds license; or

(g) S-62 for a corporate securities license.

(5) Limited licensed salespersons may only effect transactions in
securities for which their license is issued.
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(6) Alternate equivalent examinations will be considered upon a writ-
ten request to the director, stating the examination to be replaced, the type
of examination and the material covered in the alternate examination.
Examinations which have been replaced by a new examination will be
accepted as an alternate equivalent examination without written request.

(7) Waiver of the examination requirement will be considered upon a
written request to the director. Waivers will be limited to applications show-
ing a minimum of three continuous years of securities-related activity
immediately prior to the application and a pre-existing business relation-
ship with a person who is now in this State.

(8)(a) A person may be licensed simultaneously in Oregon as a sales-
person with more than one broker-dealer, mortgage banker, mortgage bro-
ker, or investment adviser if all employers enter into an undertaking on a
form provided by the director. The undertaking shall contain the following
provisions:

(A) The effective date of the salesperson’s employment with the
respective employers;

(B) Consent by each employer to the employment of the salesperson
by all other employers;

(C) An agreement by each employer to assume joint and several lia-
bility with all other employers for any act or omission of the salesperson
during the period of employment which violates the Oregon Securities Law.
This agreement will continue until written notice is given to the Securities
Section of the termination of the employment relationship; and

(D) An agreement that each employer will license the salesperson
with the director and pay the applicable fees.

(b) No undertaking is required where the employer, a single entity, is
licensed in Oregon as both a broker-dealer and an investment adviser; and

(c) Any changes in employment by a salesperson which would result
in requiring an undertaking or changing the existing undertaking must be
immediately filed on a new undertaking form with the director.

(9) Unless disqualified for automatic licensing in Oregon pursuant to
OAR 441-175-0140, the salesperson will be automatically licensed in
Oregon upon meeting the requirements as stated in this rule.

(10) If automatic licensing occurs, the effective date of licensing in
Oregon will be the Oregon approved date as shown on the CRD.

(11) If the salesperson is disqualified from automatic licensing under
OAR 441-175-0140, the director will either approve the application, condi-
tion or restrict the license pursuant to 441-225-0030, or deny it pursuant to
ORS 59.205 to 59.225. If the director denies the application, the salesper-
son will be notified of the facts forming the basis for the denial, the statu-
tory grounds for the denial and the person’s right to a hearing under ORS
Chapter 183.

(12) A salesperson licensed under this rule is licensed in Oregon only
for the same classification for which the salesperson is licensed with
FINRA.

(13) If the application, the undertaking, any supporting material or
any representations made to the director are inaccurate or incomplete in any
material respect, the license shall be void.

(14) The license for an FINRA salesperson expires on December 31
of each year. The FINRA broker-dealer shall renew the salesperson’s

license as provided in ORS 59.185 and OAR 441-175-0160.
[ED. NOTE: Forms referenced available from the agency.]
Stat. Auth.: ORS 59.175 & 59.285
Stats. Implemented: ORS 59.165 & 59.175
Hist.: CC 4-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp), f.
9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from 815-030-
0071; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94;
Administrative correction 12-4-97; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 2-2003(Temp),
f. & cert. ef. 11-26-03 thru 5-21-04; FCS 9-2003, f. 12-30-03, cert. ef. 1-1-04; FCS 1-2004,
f. & cert. ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0150
Termination or Cancellation of Salesperson or Investment Adviser
Representative License

(1) A salesperson’s or investment adviser representative’s license with
a broker-dealer, state or federal covered investment adviser, issuer or owner,
(“employer”), may be terminated at any time by either the salesperson or
investment adviser representative, or the employer.

(2) The employer shall provide the director and the terminated person
with written notice of the termination on a Form U-5 within 30 days of the
termination, accurately describing the reason for the termination pursuant
to ORS 59.370(2), with notice to the director being provided as follows:

(a) If the employer is a FINRA broker-dealer, the notice shall be filed
with the CRD;

(b) If the employer is a state or federal covered investment adviser and
the investment adviser representative’s application was filed through IARD,
the notice shall be filed with IARD;
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(c) All other employers shall file the notice with the director.

(3) The salesperson or investment adviser representative may provide
the director and the former employer with written notice of the termination
in any form at any time.

(4) The status of the license of a salesperson or investment adviser
representative licensed pursuant to OAR chapter 441, division 175 is
dependent upon the status of the employer. Therefore, without further
action by the director:

(a) The suspension of the license or notice of the employer suspends
the license of the salesperson or investment adviser representative, howev-
er, the end of suspension of the license or notice of the employer automat-
ically reinstates the license of the salesperson or investment adviser repre-
sentative;

(b) The revocation, cancellation, withdrawal or expiration of the
license or notice of the employer cancels the license of the salesperson or
investment adviser representative;

(c) The suspension of the registration of securities suspends the
license of the salesperson licensed to the issuer or owner of the securities;
and

(d) The revocation, cancellation, withdrawal or expiration of the reg-
istration of securities cancels the license of the salesperson licensed to the
issuer or owner of the securities.

(5) Pursuant to OAR 441-014-0060, the director may immediately
suspend or refuse to renew a salesperson or investment adviser representa-
tive license, without prior opportunity for a hearing, upon a showing of a
danger to the public health or safety; however, the affected party shall be

entitled to a post-action hearing.
Stat. Auth.: ORS 59.175, 59.185, 59.285 & 59.370
Stats. Implemented: ORS 59.175, 59.185 & 59.225
Hist.: CC 6-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; Renumbered from
815-030-0073; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94;
FCS 7-2000: f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 12-2001, f. 12-27-
01, cert. ef. 1-1-02; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0160
Renewal of FINRA Broker-Dealer and Salesperson Licenses

(1) The licenses of a FINRA broker-dealer and all affiliated salesper-
sons expire on December 31, unless otherwise renewed pursuant to this
rule.

(2) To renew a license, a FINRA broker-dealer must submit the fol-
lowing items to the FINRA/CRD:

(a) A broker-dealer renewal fee as set in OAR 441-175-0002; and

(b) A salesperson renewal fee as set in OAR 441-175-0002 for each
salesperson to be renewed.

(3) Failure to file a complete renewal application prior to December
31 shall result in termination of the broker-dealer license and all affiliated
salesperson licenses as of December 31.

(4) If a FINRA broker-dealer satisfies the director that failure to file a
complete renewal application prior to December 31 was due to inadvertent
oversight and, the FINRA broker-dealer does complete the renewal appli-

cation by January 31, the director shall reinstate the effected licenses.
Stat. Auth.: ORS 59.185 & 59.285
Stats. Implemented: ORS 59.185
Hist.: CC 7-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp), .
9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from 815-030-
0074; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; Administrative Correction 12-4-97; FCS 7-
2000; f. & cert. ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-
2004, f. & cert. ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12

441-175-0165

Renewal of the Licenses of Non-FINRA Broker-Dealers or State
Investment Advisers, and Their Salespersons or Investment Adviser
Representatives

(1) The licenses of a non-FINRA broker-dealer or state investment
adviser (employer), and the licenses of their salespersons or investment
adviser representatives, expire 12 months following the date of original
licensing or last renewal of the license of the employer unless otherwise
renewed pursuant to this rule. Provided, however, that any license of a state
investment adviser or investment adviser representative who has filed an
application through IARD will expire on December 31 of each year unless
renewed through IARD.

(2) In order to prevent automatic expiration of an order of licensing or
renewal, an applicant for renewal should file a complete application no less
than 30 days prior to the expiration date of the current order of licensing or
renewal. Applications not timely filed will be processed, but no assurance
can be given that an order of renewal will be issued prior to expiration of a
previous order.

(3) Incomplete applications will not be processed.
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(4) To renew a license, a state or federal covered investment adviser
which has previously licensed through IARD must submit the following
items to the IARD, to the extent the IARD is capable of accepting those
items, and otherwise to the director:

(a) An employer renewal fee as set in OAR 441-175-0002;

(b) A renewal fee as set in OAR 441-175-0002 for each licensed
investment adviser representative;

(c) Any amendments to Form ADV or Form U-4, pursuant to OAR
441-175-0105, which have not previously been submitted.

(5) To renew a license, a non-FINRA broker-dealer must submit the
following items to the director:

(a) A non-FINRA broker-dealer renewal form;

(b) An amended Form BD or ADV, pursuant to OAR 441-175-0105,
if there have been material changes since the most recent filing of the
appropriate form;

(c) The name of the person who is the supervisor of the employer’s
operations. When a new supervisor is appointed, the employer must file the
change with the director;

(d) A salesperson renewal form for each salesperson to be renewed,
signed by both the salesperson and the employer;

(e) An employer renewal fee as set in OAR 441-175-0002, except as
provided in section (7) of this rule;

(f) A salesperson renewal fee as set in OAR 441-175-0002 for each
salesperson to be renewed, except as provided in section (7) of this rule; and

(6) If the applicant for renewal is an Oregon based state investment
adviser, the renewal applicant must submit the following financial informa-
tion:

(a) If the investment adviser has or will have custody of client funds
or securities, or will require payment of advisory fees six months or more
in advance and in excess of $500 per client, the latest annual balance sheet
which must be audited by an “independent accountant,” as defined pursuant
to OAR 441-175-0010(8);

(b) For all other investment advisers, the latest annual balance sheet
which may be audited, reviewed or compiled, prepared by an “independent
accountant,” as defined pursuant to OAR 441-175-0010(8); and

(c) If the latest annual balance sheet and statement of income or oper-
ations is not current within 90 days of renewal, an interim balance sheet
must be submitted.

(7) Any federal or state investment adviser transitioning onto IARD
shall pay a prorated renewal fee for the employer and any previously
licensed investment adviser representative in the year of the transition cal-
culated from the month the existing notice filing or license expires, as

shown in the following table: [Table not included. See ED. NOTE.]
[ED. NOTE: Table referenced are available from the agency.]
Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285
Stats. Implemented: ORS 59.175(1), 59.185 & 59.205
Hist.: FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 8-1994,
f. & cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01;
FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04;
FCS 8-2010, f. 6-22-10, cert. ef. 7-1-10; FCS 1-2012, f. & cert. ef. 7-9-12

441-195-0020
Business Records by Broker-Dealers

(1) Every broker-dealer shall make and keep current the following
books and records relating to its business:

(a) Blotters (or other records of original entry) containing an itemized
daily record of all purchases and sales of securities, all receipts and deliv-
eries of securities (including certificate numbers), all receipts and disburse-
ments of cash and all other debits and credits. Such records shall show the
account for which each such transaction was effected, the name and amount
of securities, the unit and aggregate purchase or sale price (if any), the trade
date, and the name or other designation of the person from whom purchased
or received or to whom sold or delivered;

(b) Ledgers (or other records) reflecting all assets and liabilities,
income and expense and capital accounts;

(c) Ledger accounts (or other records) itemizing separately as to each
cash and margin account of every customer and of such broker-dealer and
partners thereof, all purchases, sales, receipts, and deliveries of securities
and commodities for such accounts and all other debits and credits to such
account;

(d) Ledgers (or other records) reflecting the following:

(A) Securities in transfer;

(B) Dividends and interest received;

(C) Securities borrowed and securities loaned;

(D) Monies borrowed and monies loaned (together with a record of
the collateral therefor and any substitutions in such collateral); and

(E) Securities failed to receive and failed to deliver.
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(e) A securities record or ledger reflecting separately for each securi-
ty as of the clearance dates all “long” or “short” positions (including secu-
rities in safekeeping) carried by such broker-dealer for its account or for the
account of its customers or partners and showing the location of all securi-
ties long and the offsetting position to all securities short, including long
security count differences and short security count differences classified by
the date of the physical count and verification in which they were discov-
ered and, in all cases, the name or designation of the account in which each
position is carried;

(f) A memorandum of each brokerage order, and of any other instruc-
tion, given or received for the purchase or sale of securities, whether exe-
cuted or unexecuted. Such memorandum shall show the terms and condi-
tions of the order or instructions and of any modification or cancellation
thereof, the account for which entered, the time the order was received, the
time of entry, the price at which executed, the identity of each associated
person, if any, responsible for the account, the identity of any other person
who entered or accepted the order on behalf of the customer or, if a cus-
tomer entered the order on an electronic system, a notation of that entry,
and, to the extent feasible, the time of execution or cancellation. The mem-
orandum need not show the identity of any person, other than the associat-
ed person responsible for the account, who may have entered or accepted
the order if the order is entered into an electronic system that generates the
memorandum and if that system is not capable of receiving an entry of the
identity of any person other than the responsible associated person; in that
circumstance, the broker-dealer shall produce upon request by the director
a separate record which identifies each other person. Orders entered pur-
suant to the exercise of discretionary power by such broker-dealer, or any
employee thereof, shall be so designated. The term “Instruction” shall
include instructions between partners and employees of a broker-dealer.
The term “Time of Entry” shall mean the time when such broker-dealer
transmits the order or instruction for execution;

(g) A memorandum of each purchase and sale of securities for the
account of such broker-dealer showing the price and, to the extent feasible,
the time of execution; and, in addition, where such purchase or sale is with
a customer other than a broker-dealer, a memorandum of each order
received, showing the time of receipt, the terms and conditions of the order
and of any modification thereof, the account in which it was entered, the
identity of each associated person, if any, responsible for the account, the
identity of any other person who entered or accepted the order on behalf of
the customer or, if a customer entered the order on an electronic system, a
notation of that entry. The memorandum need not show the identity of any
person other than the associated person responsible for the account who
may have entered or accepted the order if the order is entered into an elec-
tronic system that generates the memorandum and if that system is not
capable of receiving an entry of the identity of any person other than the
responsible associated person; in that circumstance, the broker-dealer shall
produce upon request by the director a separate record which identifies
each other person. An order with a customer other than a broker-dealer
entered pursuant to the exercise of discretionary authority by the broker-
dealer, or associated person thereof, shall be so designated;

(h) Copies of confirmations of all purchases and sales of securities
and copies of notices of all other debits and credits for securities, cash, and
other items for the account of customers and partners of such broker-deal-
er;

(i) A record in respect of each cash and margin account with such bro-
ker-dealer containing the name and address of the beneficial owner of such
account and, in the case of a margin account, the signature of such owner;
provided that, in the case of a joint account or an account of a corporation,
such records are required only in respect of the person or persons author-
ized to transact business for such account;

(j) A record of all puts, calls, spreads, straddles, and other options in
which such broker-dealer has any direct or indirect interest or which such
broker-dealer has granted or guaranteed, containing, at least, an identifica-
tion of the security and the number of units involved;

(k) A record of the proof of money balances of all ledger accounts in
the form of trial balances, and a record of the computation of aggregate
indebtedness and net capital, as of the trial balance date;

(1) A questionnaire or application for employment executed by each
partner, officer, director, branch manager, or any employee, except any per-
son associated with a broker-dealer whose functions are solely clerical or
ministerial, which questionnaire or application shall be approved in writing
by an authorized representative of such broker-dealer and shall contain at
least the following information with respect to such person:
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(A) The associated person’s name, address, Social Security number,
date of birth and the starting date of the associated person’s employment or
other association with the broker-dealer;

(B) A complete consecutive statement of all the associated person’s
business connections for at least the preceding ten years, including whether
the employment was part-time or full-time;

(C) A record of any denial of membership or registration, and of any
disciplinary action taken, or sanction imposed upon the associated person
by any federal or state agency, or by any national securities exchange or
national securities association, including any finding that the associated
person was a cause of any disciplinary action or had violated any law;

(D) A record of any denial, suspension, expulsion or revocation of
membership, or registration of any broker-dealer with which the associated
person was associated in any capacity when such action was taken;

(E) A record of any permanent or temporary injunction entered
against the associated person or any broker-dealer with which the associat-
ed person was associated in any capacity at the time such injunction was
entered;

(F) A record of any arrest or indictment for any felony, or any misde-
meanor pertaining to securities, commodities, banking, insurance or real
estate (including, but not limited to, acting or being associated with a bro-
ker-dealer, investment company, investment adviser, futures sponsor, bank,
or savings and loan association), fraud, false statements or omissions,
wrongful taking of property or bribery, forgery, counterfeiting or extortion,
and the disposition of the foregoing;

(G) A record of any other name or names by which the associated per-
son has been known or which the associated person has used; provided,
however, that if such associated person has been registered as a registered
representative of such broker-dealer, or the associated person’s employment
has been approved by, the Financial Industry Regulatory Authority, the
American Stock Exchange LLC, the NASDAQ OMX BX, the Chicago
Stock Exchange, Inc., the New York Stock Exchange, Inc., the NASDAQ
OMX PHLX, LLC, the Chicago Board Options Exchange, Inc., the
National Stock Exchange, Inc. or the International Securities Exchange,
then retention of a full, correct, and complete copy of any and all applica-
tions for such registration or approval shall be deemed to satisfy the
requirements of section (1) of this rule;

(m) Fingerprint records together with any information received from
the United States Attorney General or its designee for every person required
to be fingerprinted under the Securities Exchange Act of 1934;

(n) A record as to each associated person of each written customer
complaint received by the broker-dealer concerning that associated person.
The record shall include the complainant’s name, address, and account
number; the date the complaint was received; the name of any other asso-
ciated person identified in the complaint; a description of the nature of the
complaint; and the disposition of the complaint. Instead of the record, a
broker-dealer may maintain a copy of each original complaint in a separate
file by the associated person named in the complaint along with a record of
the disposition of the complaint;

(0) A record listing every associated person of the broker-dealer
which shows, for each associated person, every office of the broker-dealer
where the associated person regularly conducts the business of handling
funds or securities or effecting any transactions in, or inducing or attempt-
ing to induce the purchase or sale of any security for the broker-dealer, and
the Central Registration Depository number, if any, and every internal iden-
tification number or code assigned to that person by the broker-dealer;

(p) A record as to each associated person listing each purchase and
sale of a security attributable, for compensation purposes, to that associat-
ed person. The record shall include the amount of compensation if mone-
tary and a description of the compensation if non-monetary. In lieu of mak-
ing this record, a broker-dealer may elect to produce the require informa-
tion promptly upon request of the director;

(q) A record of all agreements pertaining to the relationship between
each associated person and the broker-dealer including a summary of each
associated person’s compensation arrangement or plan with the broker-
dealer, including commission and concession schedules and, to the extent
that compensation is based on factors other than remuneration per trade, the
method by which the compensation is determined;

(r) A record, which need not be separate from the advertisements,
sales literature, or communications, documenting that the broker-dealer has
complied with, or adopted policies and procedures reasonably designed to
establish compliance with, applicable federal requirements and rules of a
self-regulatory organization of which the broker-dealer is a member that
require advertisements, sales literature, or any other communications with
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the public by a broker-dealer or its associated persons be approved by a
principal;

(s) A record for each office listing, by name or title, each person at
that office who, without delay, can explain the types of records the firm
maintains at that office and the information contained in those records;

(t) A record listing each principal of the broker-dealer responsible for
establishing policies and procedures that are reasonably designed to ensure
compliance with any applicable federal requirements or rules of a self-reg-
ulatory organization of which the broker-dealer is a member that require
acceptance or approval of a record by a principal.

(u) The following record regarding any internal broker-dealer system
of which such broker-dealer is the sponsor:

(A) A record of the broker-dealer’s customers that have access to the
system (identifying any affiliations between such customers and the broker-
dealer);

(B) Daily summaries of trading in the system, including securities for
which transactions have been executed through use of such system and
transaction volume (separately stated for trading occurring during hours
when consolidated trade reporting facilities are and are not in operation);
and

(C) Time-sequenced records of each transaction effected through the
system, including date and time executed, price, size, security traded, coun-
terparty identification information, and method of execution (if the system
allows alternative means or locations for execution, such as routing to
another market, matching with limit orders, or executing against the quota-
tions of the broker-dealer sponsoring the system).

(2) This rule shall not be deemed to require a member of a national
securities exchange to make or keep such records of transactions cleared for
such member by another member as are customarily made and kept by the
clearing member.

(3) This rule shall not be deemed to require a broker-dealer to make
or keep such records as are required by section (1) of this rule reflecting the
sale of U.S. Tax Savings Notes, U.S. Defense Savings Stamps, or U.S.
Defense Savings Bonds, Series E, F, and G.

(4) The records specified in section (1) of this rule shall not be
required with respect to any cash transaction of $100 or less involving only
subscription rights or warrants which by their terms expire within 90 days
after the issuance thereof.

(5) Every broker-dealer shall make and keep current, as to each office,
the books and records described in subsections (1)(a), (1)(f), (1)(g), and
(1)(1) through (1)(s) of this rule. For purposes of this rule, “office” means
any location where one or more associated persons regularly conduct the
business of handling funds or securities or effecting any transactions in, or
inducing or attempting to induce the purchase or sale of, any security.

Stat. Auth.: ORS 59

Stats. Implemented: ORS 59.195

Hist.: CC 12, f.7-12-73, ef. 9-1-73; Renumbered from 815-030-0195.1-1 and 815-030-0085;
FCS 1-2004, f. & cert. ef. 5-19-04; FCS 1-2012, f. & cert. ef. 7-9-12

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Requiring all new and renewal license applications
and continuing education records to be filed electronically.

Adm. Order No.: ID 12-2012(Temp)

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 8-1-12 thru 1-25-13

Notice Publication Date:

Rules Amended: 836-071-0110, 836-071-0118, 836-071-0130, 836-
071-0140, 836-071-0220, 836-071-0225, 836-071-0235, 836-071-
0240, 836-071-0355, 836-071-0360, 836-071-0560, 836-071-0565,
836-072-0010, 836-075-0000, 836-075-0030

Subject: This rulemaking amends rules of the Department of Con-
sumer and Business Services (DCBS) related to licensing and con-
tinuing education requirements. These temporary rules require elec-
tronic submission of license applications and continuing education
materials to the extent possible. All fingerprints are to be submitted
electronically from the exam vendor testing facilities, continuing
education providers will be required to report course completion
information electronically via instructions from the division and non-
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resident applicants must supply background information electroni-
cally.

These rules are necessary to reflect changes in the licensing
process that result from DCBS’s change to an electronic-based sys-
tem.

Rules Coordinator: Sue Munson—(503) 947-7272

836-071-0110
Fingerprints

All applicants for a license shall furnish fingerprints required by the
Director of the Department of Consumer and Business Services to the
examination administrator who will perform the duties of obtaining elec-
tronically the fingerprints of applicants and submitting the fingerprints for
Oregon or nationwide criminal history checks. The applicant shall submit
the fingerprint card according to the requirements and instructions of the

examination administrator.
Stat. Auth.: ORS 181.534,705.135 & 731.244
Stats. Implemented: ORS 181.534,705.141, 744.001 & 744.059
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 23-2010, f. 12-30-10, cert. ef. 1-1-11; ID 12-
2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12

836-071-0118
Requirements That Must Be Completed Prior to Submitting Licensing
Application

On and after August 1, 2012, all applicants for a license shall submit
application materials electronically in accordance with directions provided
on the website of the Insurance Division of the Department of Consumer
and Business Services. Before submitting an application for a license for
consideration by the Director, the applicant must complete the following
steps in the application process:

(1) Completion of all pre-examination training and experience
requirements under OAR 836-071-0180;

(2) Submission of fingerprints in accordance with OAR 836-071-
0110;

(3) Satisfactory passage of a licensing examination under OAR 836-
071-120 and 836-071-0127; and

(4) Completion of a criminal history check as set forth in OAR 836-

072-0001.
Stat. Auth.: ORS 731.244,731.804,744.001, 744.003, 744.058, 744.535, 744.619 & 744.621
Stats. Implemented: ORS 744.001, 744.003, 744.058, 744.535, 744.619 & 744.621
Hist.: ID 23-2010, f. 12-30-10, cert. ef. 1-1-11; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-
12 thru 1-25-12

836-071-0130
Adjuster or Insurance Consultant License Renewal

(1) The adjuster or insurance consultant license of an individual
expires biennially in the month of the individual’s birthday anniversary. The
adjuster or insurance consultant license of a person other than an individual
expires on the last day of the month in which the second anniversary of the
initial issuance date occurs. Thereafter, the license of a person other than an
individual shall expire on the second anniversary following each renewal.

(2) Not later than the license expiration date, an adjuster or insurance
consultant licensee applying for renewal must submit electronically in the
form and according to directions set forth on the Insurance Division web-
site of the Department of Consumer and Business Services at
www.insurance.oregon.gov the following, as applicable:

(a) A completed renewal application;

(b) The renewal fee;

(c) A statement of current license status from the insurance depart-
ment of the state of residence of the licensee, if the licensee is a non-resi-
dent licensee; and

(d) Evidence of current Federal Crop Insurance Corporation certifica-
tion, if the applicant is a crop insurance adjuster.

(3) The Director may allow an adjuster or insurance consultant licens-
ee not more than 30 days to submit missing information on the application
form if the fees have been submitted on or before the expiration date.

(4) The Director may request on the renewal application any infor-

mation requested on the original application for a license.
Stat. Auth.: ORS 731.244 & 744.007
Stats. Implemented: ORS 744.007
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 3-1997, f. 4-7-97, cert. ef. 6-1-97; ID 6-1999, f.
12-13-99, cert. ef. 1-1-00; ID 9-2002, f. & cert. ef. 3-18-02; ID 11-2007(Temp), f. & cert. ef.
12-11-07 thru 6-1-08; ID 7-2008, f. 5-20-08, cert. ef. 6-2-08; ID 2-2010, f. 1-8-10, cert. ef. 2-
1-10; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12
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836-071-0140
License Amendment

An applicant for an amendment to an adjuster or insurance consultant
license shall apply electronically in the manner provided for application for

the initial license under ORS 744.001.
Stat. Auth.: ORS 731.244,731.804, 744.001, 744.003, 744.535, 744.619 & 744.621
Stats. Implemented: ORS 744.001, 744.003, 744.535, 744.619 & 744.621
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 4-1991, f. & cert. ef. 4-25-91; ID 9-2002, f. & cert.
ef. 3-18-02; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12

836-071-0220
Continuing Education; Documentation

(1) For the purpose of furnishing evidence of completion of a course
for which an insurance producer claims credit, documentation applicable to
the course shall be submitted as follows:

(a) For a registered course taken for academic credit, to the extent
possible, the institution offering the course shall submit electronically a
transcript, certificate of completion or grade or course completion report,
whichever is issued by the institution offering the course, or a copy there-
of. If it is not possible for the institution offering the course to submit a tran-
script, certificate of completion or grade or course completion report, the
insurance producer shall submit the transcript, certificate of completion or
grade or course completion report in accordance with directions provided
on the Insurance Division website of the Department of Consumer and
Business Services at www.insurance.oregon.gov. For purposes of this sub-
section, a course is taken for academic credit if it is offered by a communi-
ty college or four-year college or university, and the insurance producer is
given academic credit for the course by such an institution;

(b) For coursework taken for the purpose of obtaining a nationally-
recognized insurance industry designation, to the extent possible the entity
granting the designation shall submit electronically directly to the
Insurance Division, a transcript, certificate of completion or grade or course
completion report, whichever is issued by the entity granting the designa-
tion;

(c) For a registered course that is not offered for academic credit, the
provider shall submit to the department electronically the certificate of
completion issued by the provider, or a copy thereof. The certificate must
include a statement of the hours of credit, the name of the insurance pro-
ducer, the date of the course, the course registration number, the authorized
signature of the provider and the title of the course. The authorized signa-
ture may be made by rubber stamp or other facsimile if the stamped or fac-
simile signature is in a contrasting color to the print of the certificate;

(d) For a course that is not offered for academic credit and is not reg-
istered when taken by an insurance producer, an insurance producer must
comply with the requirements of OAR 836-071-0250.

(2) An insurance producer for whom documentation required under
this rule is submitted must submit the original document upon request by
the Director for the purpose of verification.

(3) The Director may accept evidence of completion of a course from
continuing education providers through electronic means as specified by

the Director.
Stat. Auth.: ORS 731.244 & 744.072
Stats. Implemented: ORS 744.072
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 3-1997, f. 4-7-97, cert. ef. 6-1-97; ID 8-2005, f.
5-18-05, cert. ef. 8-1-05; ID 4-2007, f. 3-6-07, cert. ef. 1-1-08; ID 12-2012(Temp), f. 6-19-
12, cert. ef. 8-1-12 thru 1-25-12

836-071-0225
Continuing Education; Standards for Granting Credit Hours

(1) Subject to the subject matter requirements of OAR 836-071-0230,
an insurance producer may receive credit for continuing education for a
course taken for academic credit, for a course registered under 836-071-
0240 or a course certified under 836-071-0250:

(a) For not more than the credit hours authorized by the Director;

(b) Only if an hour includes at least 50 minutes of instruction or study;

(c) For class hours in which an insurance producer is an instructor of
a course if the course meets the continuing education requirements of an
insurance producer attending it. Credit may be taken by an insurance pro-
ducer with respect to a course only once in each renewal period in which
the insurance producer instructs the course;

(d) For not more than eight credit hours in any given day;

(e) Only if the hour for which credit is taken was completed during
the license period immediately preceding the renewal date;

(f) For a course taken through independent study, but only as provid-
ed in section (4) of this rule.

(2) An insurance producer may take credit for a course only if the
insurance producer has successfully completed the course before the insur-
ance producer applies for renewal or reinstatement. For the purpose of tak-
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ing credit for a course other than one taken through independent study, an
insurance producer successfully completes the course if the insurance pro-
ducer is present for the full approved time and has signed in and out on the
attendance register for the course.

(3) An insurance producer may not take continuing education credit
for:

(a) Hours devoted to preparation for a course; when the insurance pro-
ducer is acting as an instructor for the course;

(b) Travel time;

(c) Time exceeding the actual class time;

(d) Unplanned or incidental learning experiences;

(e) Any course not completed;

(f) Any course repeated within a two year period; or

(g) Any course during which the insurance producer is absent more
than 5 minutes for each hour of credit granted, or is absent more than 20
minutes from the course as a whole.

(4) For purposes of subsection (1)(f) of this rule, a course is taken
through independent study if the course is designed to allow each student
to take the course at the student’s own pace on an individual basis. An insur-
ance producer may claim credit for an independent study course if the
provider and the course are both registered with the Director when the
course is taken, if the insurance producer passes an examination by a score
of 70 percent or higher and if the proctor of the examination affirms and the
provider certifies completion and passage as provided in this section. If the
independent study course is a textbook, the examination must be conduct-
ed as a closed book examination. The examination for an independent study
course need not be proctored if the course is computerized and includes
safeguards ensuring that the insurance producer cannot review the study
material while taking the examination and if the examination has safe-
guards ensuring that the insurance producer cannot change answers after
completing the examination. Proctor affirmation and provider certification
shall be made as follows:

(a) The proctor must submit materials electronically that affirm by
affidavit, on an affidavit form approved by the Director, that the insurance
producer took the examination for the course without assistance from the
textbook or from any person. The proctor must disclose in the affidavit the
proctor’s name, address, telephone number and the proctor’s position or
connection with the insurance producer, such as a continuing education
school or a librarian, and the proctor’s registration number, if the proctor is
required to be registered under section (7) of this rule. The provider must
retain the affidavit with the examination. A proctor affidavit is not required
if the independent study course is taken from a provider that offers a nation-
ally recognized insurance industry designation.

(b) If the provider determines that the insurance producer completed
and passed the examination, the provider may issue the certificate of com-
pletion. The provider shall date the certificate according to the date on
which the provider received the examination for grading, state on the cer-
tificate that to the best of the provider’s knowledge the insurance producer
passed the examination and submit the certificate electronically to the
Insurance Division in accordance with directions provided on the Insurance
Division website of the Department of Consumer and Business Services at
WWWw.insurance.oregon.gov.

(5) The provider of a course shall issue a certificate of completion of
the course to each qualifying insurance producer not later than the 15th day
after the date on which an insurance producer completes a course or not
later than the 15th day after the date on which the Director approved the
course, whichever date is later. The period for issuance of a certificate does
not apply to a provider who discloses to the insurance producer in writing,
when the insurance producer pays for or registers for the class, the date by
which or the time period within which the certificate will be issued.

(6) A provider shall notify the Director immediately of any change in
authorized signers for certificates.

(7) A person may act as a proctor for one or more independent study
courses under section (4) of this rule only if the person is registered as a
proctor with the Insurance Division. A person applying for registration
must submit the name, address and telephone number of the person; the
location or locations at which examinations will be proctored; the fee or
fees that will be charged, if any, for the proctoring service; and whether the
person will proctor examinations for the general insurance producer popu-
lation. There is no registration fee. If the person will proctor independent
study course examinations for other than the general insurance producer
population, the person must specify for whom the proctoring will be done.
The registration requirement under this section does not apply to city, coun-
ty and state public libraries, state colleges and universities, private colleges
and universities other than those that are owned by or operated primarily for
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the insurance industry, law offices or currently licensed certified public

accountants.
Stat. Auth.: ORS 731.244 & 744.119
Stats. Implemented: ORS 744.119
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 3-1997, . 4-7-97, cert. ef. 6-1-97; ID 4-1997, f.
4-25-97, cert. ef. 6-1-97; ID 8-2005, f. 5-18-05, cert. ef. 8-1-05; ID 12-2012(Temp), f. 6-19-
12, cert. ef. 8-1-12 thru 1-25-12

836-071-0235
Provider Registration

(1) A provider of continuing education courses must register with the
Director in order to register courses under OAR 836-071-0240. A provider
must register electronically on a form provided by the Director. The regis-
tration of a provider shall include the provider’s business name, main busi-
ness address, all addresses in this state at which courses are conducted, the
business telephone number and the name of a contact person. If a provider
is a firm or corporation or a trade association, registration shall also include
the names of all principal officers.

(2) A provider shall notify the Director of any change in the address,
telephone number or contact person of the provider within 30 days after any
such change takes effect.

(3) Subject to revocation of registration under OAR 836-071-0245, a
provider registration expires on the second January 1 following the date of
registration.

(4) A provider is subject to rejection of registration by the Director if
the provider fails to meet any requirement of OAR 836-071-0215 to 836-
071-0250 applicable to the provider or to courses offered by the provider,
or if any of its employees or contractors who supervise or conduct and cer-
tify completion of a course:

(a) Has a history of noncompliance with insurance statutes or rules; or

(b) Has had an insurance producer license or other insurance license
revoked, suspended or refused because of violations of or noncompliance

with insurance statutes or rules.
Stat. Auth.: ORS 731.244 & 744.119
Stats. Implemented: ORS 744.119
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 3-1997, f. 4-7-97, cert. ef. 6-1-97; ID 8-2005, f.
5-18-05, cert. ef. 8-1-05; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12

836-071-0240
Course Registration

(1) A provider registered under OAR 836-071-0235 shall apply to the
Director for registration of each course to be offered by the provider for
continuing education credit. Application for registration shall be made elec-
tronically on a form provided by the Director and shall include the name of
the provider, the provider’s registration number assigned by the
Department, the course title and credit hours suggested by the provider for
the course, and if known, the date, time and location of meetings of each
course for which application is made. The provider shall include the course
outline with the registration application and shall submit any other infor-
mation requested by the Director. The course outline must show instruction
in 50-minute periods.

(2) In order to ensure that a course is eligible to be registered prior to
the date of the first meeting of the course, a registered provider must apply
for registration of the course not later than the 60th day preceding the first
date.

(3) The registration of a course expires on the last day of the 24th
month after the date the course is registered unless the course is renewed
prior to the date on which registration expires. The provider must apply for
renewal of a course not later than the 21st day prior to the date on which
registration expires. If the Director determines that the course materials
submitted with the renewal application are sufficiently changed or other-
wise so different that the course as a whole should be treated as a new
course rather than renewed, the course and its materials shall be reviewed
according to the review period established in section (2) of this rule.

(4) Each course registration application is subject to review by the
Director for the purpose of evaluating and assigning credit hours and deter-
mining compliance with requirements of course content under OAR 836-
071-0230. The Director may reject a course for registration or terminate a
course’s registration if the Director determines that the course does not so
comply.

(5) A registered provider shall resubmit a registered course for review
and approval whenever the provider substantially changes the content of the
course as registered.

(6) A provider shall notify the Director immediately of a cancellation
or a change of date, time or location of a scheduled class.

(7) A course registration application that is submitted after the 60th
day before the date of the first meeting of the course is subject to approval
or disapproval after the date of the first meeting. If the Director approves an
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application for registration of a course that is submitted after the 60th day
before the date of the first meeting of the course and before the tenth day
prior to the date of that meeting, and if the provider gives notice of the
course meeting as required by OAR 836-071-0247, the provider may grant
credit for the course retroactively.

(8) A provider domiciled in another state that is a member of the
Midwest Zone Continuing Education Reciprocity Agreement may offer in
this state a course that is registered in its domiciliary state if the provider
registers the course as provided in this rule. Such a course qualifies for reg-
istration if the Director determines that the subject matter of the course is
not disqualified for credit under OAR 836-071-0230(2). A course to which
this section applies is subject to renewal of its registration and the provider
and the course are subject to the other provisions of this rule.

(9) All materials required under this rule shall be submitted electron-
ically in accordance with directions of the director set forth on the
Insurance Division website of the Department of Consumer and Business

Services at www.insurance.oregon.gov
Stat. Auth.: ORS 731.244,744.119 & Sec. 12, Enrolled SB 268 (2001)
Stats. Implemented: ORS 744.008, 744.119 & Sec. 12, Enrolled SB 268 (2001)
Hist.: ID 3-1990, f. & cert. ef. 1-19-90; ID 6-1994, f. & cert. ef. 5-20-94; ID 3-1997, f. 4-7-
97, cert. ef. 6-1-97; ID 19-1998, f. & cert. ef. 12-2-98; ID 10-2001, f. & cert. ef. 9-11-01; ID
12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12

836-071-0355
Limited License Application, Rental Companies; Required
Information

(1) On and after October 1, 2000, a rental company must hold a lim-
ited license in order to transact insurance as authorized by ORS 744.854.
An applicant for a limited license as a rental company as authorized by
744.854 shall apply for a limited license to the Director of the Department
of Consumer and Business Services electronically on a form established by
the Director in accordance with directions set forth on the Insurance
Division website of the Department of Consumer and Business Services at
www.insurance.oregon.gov. The applicant shall include the following infor-
mation in the application:

(a) The applicant’s corporate, firm or other business entity name, the
business address and telephone number of the principal place of business
and the business address and telephone number of each additional location
at which the applicant will transact business under the license;

(b) All assumed business names and other names under which the
applicant will engage in business under the license;

(c) The names of all officers and directors or partners, or the sole pro-
prietor or the owners if the applicant is other than a corporation or a part-
nership, and the name of the executive designated as the statewide filing
officer as required by ORS 744.856;

(d) Whether any of the following has occurred with respect to an offi-
cer or director of the applicant, or a partner, or the sole proprietor or any of
the owners if the applicant is other than a corporation or a partnership:

(A) Conviction of or indictment for a crime, including a felony
involving dishonesty or a breach of trust to which 18 U.S.C. sec. 1033
applies;

(B) A judgment entered against the officer, director, partner, sole pro-
prietor or owner if the applicant is other than a corporation or a partnership,
for fraud;

(C) A claim of indebtedness by an insurer or agent, and the details of
any such indebtedness; or

(D) Refusal, revocation or suspension of any license to act in any
occupational or professional capacity in this or any other state;

(e) All states and provinces of Canada in which the applicant or an
officer, director or partner of the applicant, or a sole proprietor or owner if
the applicant is other than a corporation or a partnership, currently holds a
license to engage in the transaction of insurance, or has held such a license
within ten years prior to the date of the application;

(f) Whether any firm or corporation of which an officer, director or
partner of the applicant, or the sole proprietor or an owner if the applicant
is other than a corporation or a partnership, is or has been an officer, direc-
tor, partner, sole proprietor or owner has ever filed for bankruptcy or been
adjudged a bankrupt; and

(g) Any other information requested by the Director in the license
application form.

(2) The applicant shall include with the application the following:

(a) The course of study to be used by the applicant for the training
program for employees concerning the kinds of coverage offered under the
license;

(b) A certification by the applicant that all employees to be involved
in the sale or offer of coverage to members of the public have completed or
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will complete the training program prior to conducting the sales or offers;
and

(c) A certification by the applicant that all employees to be involved
in the sale or offer of coverage to members of the public will receive con-
tinuing education on a regular basis concerning the topics covered in the
training program.

(d) A copy of the insurance sales material to be made available to
renters of vehicles through the licensee.

(3) Each application shall be accompanied by a $200 fee.

(4) During the review of an application, the Director may require any
other information that the Director determines will assist consideration of

the application.
Stat. Auth.: ORS 731.244, 731.804, 744 .852 & 744.858
Stats. Implemented: ORS 731.804, 744.852, 744.856 & 744.858
Hist.: ID 8-2000, f. & cert. ef. 7-24-00; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru
1-25-12

836-071-0360
License Renewal

(1) A limited license expires on the last day of the month in which the
second anniversary of the initial issuance date occurs. Thereafter, the limit-
ed license shall expire on the second anniversary following each renewal.

(2) Not later than the license expiration date, a limited licensee apply-
ing for renewal must submit the following electronically as set forth on the
Insurance Division website of the Department of Consumer and Business
Services at www.insurance.oregon.gov, as applicable:

(a) A completed renewal application, on a form provided by the
Director;

(b) A copy of the insurance sales material made available to renters of
vehicles through the limited licensee.

(c) A renewal fee of $200.

(3) The Director may allow a limited licensee not more than 30 days
to submit missing information on the application form if the fees, course of
study and certifications have been submitted on or before the expiration
date.

(4) The Director may request on the renewal application any infor-
mation requested on the original application for a limited license.

(5) An expired license may be renewed according to the requirements
and procedures in ORS 744.009, except that the person renewing an expired

license must pay $50 instead of twice the amount of the renewal fee.
Stat. Auth.: ORS 731.804 & 744.858
Stats. Implemented: ORS 731.804 & 744.856
Hist.: ID 8-2000, f. & cert. ef. 7-24-00; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru
1-25-12

836-071-0560
Limited License Application, Portable Electronics Insurance
Coverage; Required Information

(1) An applicant for a portable electronics limited license shall submit
electronically to the Director of the Department of Consumer and Business
Services a portable electronics limited license application on the form enti-
tled “Portable Electronics Insurance Vendor.” The form is set forth on the
Insurance Division Web site of the Department of Consumer and Business
Services at www.insurance.oregon.gov.

(2) In addition to the requirements in ORS 646A.577(2)(b) the appli-
cant shall include all of the following information in the limited license
application:

(a) The applicant’s corporate, firm or other business entity name, the
business address, e-mail address and telephone number of the principal
place of business and the business address and telephone number of each
additional location at which the applicant will transact business under the
limited license.

(b) All assumed business names and other names under which the
applicant will engage in business under the limited license.

(c) Whether any of the following has occurred with respect to the
applicant or the employee, agent or authorized representative of the appli-
cant that the applicant is designating as being responsible for the applicant’s
compliance with ORS 646A.575 to 646A.592:

(A) Conviction of or indictment for a crime, including a felony
involving dishonesty or a breach of trust to which 18 U.S.C. sec. 1033
applies;

(B) A judgment entered against the applicant or person designated by
the applicant as being responsible for the applicant’s compliance with ORS
646A.575 to 646A.592, for fraud;

(C) A claim of indebtedness by an insurer or agent, and the details of
any such indebtedness; or
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(D) Refusal, revocation or suspension of any license to act in any
occupational or professional capacity in this or any other state.

(d) All states and provinces of Canada in which the applicant current-
ly holds a license to engage in the transaction of insurance, or has held such
a license within ten years prior to the date of the application.

(e) Whether the applicant has ever filed for bankruptcy or been
adjudged a bankrupt.

(f) The syllabus for the training program that is developed by the
insurer or supervising entity that issued the portable electronics insurance
policy to the limited licensee.

(g) A certification by the supervising entity or the applicant that all
employees, agents and authorized representatives to be involved in the
issuance, sale or offering for sale of portable electronics insurance coverage
to customers have completed or will complete the training program under
ORS 646A.585 (1)(b), prior to issuing, selling or offering for sale portable
electronics insurance coverage.

(h) A certification by the supervising entity or the applicant that a
copy of all written disclosure materials, as required under ORS 646A.582,
that are currently being made available to prospective customers of portable
electronics or have been made available to prospective customers in the
past, shall be maintained by the supervising entity or the applicant. This
information shall be maintained by the supervising entity or the applicant
for a period of seven years and must be provided to the Director, upon
request, within 21 calendar days.

(i) Any other information requested by the Director in the license
application form.

(3) Each application shall be accompanied by a $200 fee.

(4) During the review of an application, the Director may require any
other information that the Director determines will assist consideration of

the application.
Stat. Auth. : Ch. 393 § 7, OL 2011 & ORS 705.135
Stats. Implemented: Ch. 393 §§ 1 to 7, OL 2011
Hist.: ID 22-2011, f. 12-16-11, cert. ef. 1-1-12; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-
12 thru 1-25-12

836-071-0565
Limited License Renewal

(1) A limited license expires on the last day of the month in which the
second anniversary of the initial issuance date occurs. Thereafter, the limit-
ed license shall expire on the second anniversary following each renewal.

(2) A limited licensee applying for renewal must submit the following
to the Director electronically as set forth on the Insurance Division website
of the Department of Consumer and Business Services at
www.insurance.oregon.gov:

(a) A completed renewal application on the form entitled “Renewal
Notice for Portable Electronics Insurance Vendors.” The renewal applica-
tion must be returned to the director electronically in accordance with
instructions set forth on the Insurance Division website of the Department
of Consumer and Business Services at www.insurance.oregon.gov not later
than the limited license expiration date.

(b) An updated certification by the supervising entity or the limited
licensee that all employees, agents and authorized representatives to be
involved in the issuance, sale or offering for sale of portable electronics
insurance coverage to customers have completed or will complete the train-
ing program under ORS 646A.585 (1)(b), prior to issuing, selling or offer-
ing for sale portable electronics insurance coverage.

(c) An updated certification by the supervising entity or the limited
licensee that a copy of all written disclosure materials, as required under
ORS 646A.582, that are currently being made available to prospective cus-
tomers of portable electronics or have been made available to prospective
customers in the past, shall be maintained by the supervising entity or the
applicant. This information shall be maintained by the supervising entity or
the applicant for a period of seven years and must be provided to the
Director, upon request, within 21 calendar days.

(d) A renewal fee of $200.

(3) The Director may allow a limited licensee not more than 30 days
after the limited license expiration date to submit missing information on
the renewal application form if the renewal application, fees, certification
and disclosure materials have been submitted on or before the expiration
date.

(4) The Director may request on the renewal application any infor-
mation requested on the original application for a limited license.

(5) An expired limited license may be renewed up to one year after the
limited license expiration date. The fee to renew an expired limited license

is $250.
Stat. Auth. : Ch. 393 § 7, OL 2011 & ORS 705.135
Stats. Implemented: Ch. 393 §§ 1 to 7, OL 2011
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Hist.: ID 22-2011, f. 12-16-11, cert. ef. 1-1-12; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-
12 thru 1-25-12

836-072-0010
Criminal Records Check Process

(1) An authorized designee:

(a) Shall conduct a LEDS-based criminal history check and request
that the Oregon Department of State Police conduct a criminal records
check for all applicants for an initial license; and

(b) May conduct a LEDS-based criminal history check, or request that
the Oregon Department of State Police conduct, a criminal records check of
an applicant for renewal of a license to whom OAR 836-072-0001 to 836-
072-0045 apply.

(2) An applicant to whom OAR 836-072-0001 to 836-072-0045 apply
must provide identifying information requested by the DCBS Criminal
Records Request form and fingerprint card, which includes but is not lim-
ited to name, birth date, Social Security number, physical characteristics,
driver’s license or identification card number and current address, and
information about prior residences as requested in the DCBS Criminal
Records Request form. The applicant shall submit the information and
obtain the fingerprints in accordance with directions provided by the
Department. An applicant, with the written consent of the authorized
designee, may submit the materials necessary for the authorized designee
to conduct a LEDS-based criminal history check or a criminal records
check up to six months before the applicant intends to submit an applica-
tion for a new license or for renewal of an existing license.

(3) If the Department and a vendor agree by contract that the vendor
will perform duties of obtaining fingerprints of applicants and submitting
the fingerprints for Oregon or nationwide criminal history checks, an appli-
cant shall submit the fingerprint card according to the requirements and
instructions of the vendor.

(4) Within a reasonable period of time established by an authorized
designee, an applicant shall disclose additional information as requested by
the Department to resolve an issue hindering the completion of either a
LEDS-based criminal history check or a criminal records check, such as
providing additional proof of identity.

(5) When an authorized designee determines under section (1) of this
rule that a criminal records check is needed:

(a) The authorized designee shall conduct a LEDS -based criminal
records check as part of any fitness determination conducted in regard to an
applicant.

(b) The authorized designee may request that the Oregon Department
of State Police conduct an Oregon criminal history check when:

(A) The authorized designee determines that an Oregon criminal his-
tory check is warranted after review of the information provided by the
applicant, the results of a LEDS-based criminal history check or other crim-
inal records information;

(B) The authorized designee requests a nationwide criminal history
check; or

(C) Upon application for renewal, the Director has reason to believe
an additional check is necessary based on information obtained by the
Insurance Division.

(6) An authorized designee may request that the Oregon Department
of State Police conduct a nationwide criminal history check when:

(a) An applicant for license issuance has lived outside Oregon contin-
uously for nine years;

(b) An applicant for resident license renewal has lived outside Oregon
for 60 or more consecutive days during the previous three years;

(c) For a renewal application, the Director has reason to believe an
additional check is necessary based on information obtained by the
Insurance Division;

(d) Information provided by the applicant or the results of a LEDS-
based criminal history check or Oregon criminal history check gives reason
to believe, as determined by an authorized designee, that the applicant has
a criminal history outside of Oregon;

(e) As determined by an authorized designee, there is reason to ques-
tion the identity of, or information provided by, an applicant, including but
not limited to failure to disclose a Social Security Number, disclosure of a
Social Security Number that appears to be invalid or lack of an Oregon dri-
ver’s license or identification card; or

(f) A check is required by federal law or regulation, by state law or
administrative rule, or by contract or written agreement with the

Department.
Stat. Auth.: ORS 181.534,705.135,731.244
Stats. Implemented: ORS 181.534,705.141, 744.001, 744.059, 744.326
Hist.: ID 19-2008, f. & cert. ef 12-10-08; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru
1-25-12
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836-075-0000
Third Party Administrators; License Application; Required
Information

An applicant for a third party administrator license shall provide the
following electronically in accordance with directions set forth on the
Insurance Division website of the Department of Consumer and Business
Services at www.insurance.oregon.gov:

(1) Information relating to the organizational form of the applicant as
follows:

(a) The name under which the applicant will transact business as a
third party administrator;

(b) The principal place of business at which the applicant will trans-
act business as a third party administrator, including the street and mailing
addresses and telephone number;

(c) The organizational form of the applicant (corporation, partnership,
sole proprietorship);

(d) All assumed business names and other names under which the
applicant will transact business as a third party administrator;

(e) Whether the applicant has ever had a judgment entered against the
applicant for fraud, and whether any insurer, insurance producer or other
person claims the applicant to be indebted to it, together with the details of
any such indebtedness;

(f) Whether any license of the applicant to act in any occupational or
professional capacity has ever been refused, revoked or suspended in this or
any other state, and whether the applicant has otherwise ever been the sub-
ject of a complaint to a professional licensing board or agency. If the appli-
cant’s answer is affirmative in any respect, the applicant must also provide
the name and address of the licensing board or agency, the date of the com-
plaint or the action taken against the license, a description of the nature of
the complaint or the reason for the action taken against the license, and,
with regard to a complaint, a description of the licensing board or agency’s
disposition of the complaint;

(g) Whether the applicant has ever filed for bankruptcy or been
adjudged a bankrupt;

(h) All states and provinces of Canada in which the applicant current-
ly holds a license or certificate of authority to transact business as a third
party administrator, or has held such a license or certificate within ten years
prior to the date of the application;

(i) The names, addresses, official positions and professional qualifi-
cations of the individuals who are responsible for the conduct of affairs of
the administrator, including all members of the board of directors, board of
trustees, executive committee or other governing board or committee; the
principal officers in the case of a corporation or the partners or members in
the case of a partnership or association; shareholders holding directly or
indirectly ten percent or more of the voting securities of the administrator;
and any other person who exercises control or influence over the affairs of
the administrator;

(j) The name and telephone number of a contact person who is knowl-
edgeable about preparation of the annual financial statements or reports
required under section (4) of this rule.

(2) An appointment of the Director, on the application, as agent for
service of process, if the third party administrator will be a nonresident
licensee.

(3) Biographical information for each owner, partner, director and
officer of the applicant, on the Biographical Affidavit form designed by the
National Association of Insurance Commissioners.

(4) The following documents, which must accompany the application
under section (1) of this rule:

(a) All basic organizational documents of the applicant, including any
articles of incorporation, articles of association, partnership agreement,
trade name certificate, trust agreement, share-holder agreement and other
applicable documents and all amendments to such documents;

(b) The bylaws, rules, regulations or similar documents regulating the
internal affairs of the applicant;

(c) Annual financial statements or reports for the two most recent
years, which prove that the applicant is solvent, and such information as the
Director may require in order to review the current financial condition of
the applicant, except as provided in subsection (d) of this section;

(d) If the applicant is a corporation that is newly formed for the pur-
pose of transacting business as a third party administrator, the financial
statements or reports of each incorporator, shareholder and officer for the
two most recent years, a current balance sheet for the corporation and such
information as the Director may require in order to review the current finan-
cial condition of the applicant;
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(e) A statement describing the business plan, including information on
staffing levels and activities proposed in this state and nationwide. The plan
must provide details setting forth the applicant’s capability for providing a
sufficient number of experienced and qualified personnel in the areas of
claims processing, recordkeeping and underwriting;

(f) Evidence that the applicant has a fiduciary account established in
a federally or state-insured financial institution. An applicant that is an
insurance producer licensed under ORS chapter 744 need not comply with
this subsection if the applicant is in compliance withers 744.225 with
respect to the premiums, charges and return premiums referred to in ORS
744.730;

(g) Evidence of insurance coverage required by ORS 744.726;

(h) If the applicant will be managing the solicitation of new or renew-
al business, proof that it employs or has contracted with an insurance pro-
ducer licensed by the Director for solicitation and taking of applications.
Any applicant that intends directly to solicit insurance contracts or to oth-
erwise act as an insurance producer must provide proof that it has a license

as an insurance producer in this state.
Stat. Auth.: ORS 731.244, 744303, 744.635, 744.704, 744.706, 744712, 744.726
Stats. Implemented: ORS 744.706
Hist.: ID 1-1992, f. & cert. ef. 1-27-92; ID 8-2005, f. 5-18-05, cert. ef. 8-1-05; ID 19-2006,
f. & cert. ef. 9-26-06; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru 1-25-12

836-075-0030
Third Party Administrator License Renewal

(1) A third party administrator applying for renewal of the license
must do the following, as applicable:

(a) Not later than the license expiration date, submit electronically a
completed renewal application in accordance with directions set forth on
the Insurance Division website of the Department of Consumer and
Business Services at www.insurance.oregon.gov.

(b) Submit the renewal fee.

(2) The Director may allow a third party administrator not more than
30 days to submit missing information on the renewal application form, if
the fees have been submitted on or before the expiration date.

(3) The Director may require on the renewal application any informa-
tion required with regard to an original application for a license.

Stat. Auth.: ORS 731.244, 744.303, 744.635, 744.704, 744.706, 744.712 & 744.726

Stats. Implemented: ORS 744.712(3)

Hist.: ID 1-1992, f. & cert. ef. 1-27-92; ID 12-2012(Temp), f. 6-19-12, cert. ef. 8-1-12 thru

1-25-12

ecssccsces

Department of Corrections
Chapter 291

Rule Caption:
Corrections.
Adm. Order No.: DOC 7-2012

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 6-19-12

Notice Publication Date: 1-1-2012

Rules Adopted: 291-031-0300, 291-031-0310, 291-031-0320,
291-031-0330, 291-031-0340, 291-031-0350, 291-031-0360
Subject: These rules establish a process for the department to deter-
mine if community-based programs, which the agency expends state
funds, meet the principles of evidence-based programs.

Rules Coordinator: Janet R. Worley —(503) 945-0933

Evidence-Based Programs in Community

291-031-0300
Purpose, Policy, and Applicability

(1) Purpose: These rules establish a process by which the Department
of Corrections determines if community-based programs, on which the
agency expends state funds, meet the principles of evidence-based prac-
tices.

(2) Policy: It is the policy of the Department of Corrections that state
funds received for community-based programs are expended on programs
that incorporate significant and relevant practices based on scientifically
based research and are cost effective.

(3) Applicability: These rules apply to community based treatment or
intervention programs or services that receive state funds and are intended

to reduce the likelihood that an individual will commit a crime.
Stat. Auth.: ORS 179.040, 182,515, 182.525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12
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291-031-0310
Definitions for OAR 291-031-0300 through 291-031-0360

(1) Cost Effective: Cost savings realized over a reasonable period of
time are greater than costs.

(2) Evidence-Based Program: A program that incorporates significant
and relevant practices based on scientifically based research and is cost
effective.

(3) Program: A community-based treatment or intervention program
or service that is intended to reduce the likelihood that an individual will

commit a crime.
Stat. Auth.: ORS 179.040, 182,515, 182,525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

291-031-0320
Program Evaluation

(1) The Department of Corrections shall identify and implement the
use of a recognized and validated tool to evaluate programs to measure
their fidelity to the principles of evidence-based practices.

(2) Programs that receive less than $5,000 in state funds in a bienni-
um, pursuant to the Community Corrections Act (ORS 423.020), shall not
be subject to program evaluation as described in this rule.

(3) After a program has been evaluated using the tool described in
subsection (1) of this rule, and it has been determined that the program
incorporates significant and relevant practices based on scientifically based
research and is cost effective, the program shall be re-evaluated at a mini-
mum of every five years or as circumstances dictate.

(4) After a program has been evaluated using the tool described in
subsection (1) of this rule, and it has been determined that the program does
not incorporate significant and relevant practices based on scientifically
based research and is not cost effective, the program shall be re-evaluated
at a minimum of every 18-months until such time the program meets these

criteria or state funds are no longer received by the program.
Stat. Auth.: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182,515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

291-031-0330
Program Non-Compliance

(1) Following an initial evaluation of a program as described in OAR
291-031-0320(4), the Department of Corrections shall provide a detailed
report of their findings to the local community corrections director and to
the program’s executive director.

(2) The report shall include a set of recommendations to assist the
program in the process of successfully incorporating the principles of evi-
dence-based practices into their service delivery.

(3) The Department of Corrections shall meet with the local commu-
nity corrections director or designee and the program executive director or
designee to review the recommendations and offer technical assistance in
implementation of the recommendations.

(4) The Department of Corrections shall conduct a subsequent pro-

gram evaluation within the next 18 months.
Stat. Auth.: ORS 179.040, 182,515, 182.525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182,515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

291-031-0340
Continued Program Non-Compliance

(1) Following a second evaluation of a program in which the program
was evaluated with results as described in OAR 291-031-0320(4), the
Department of Corrections shall provide a detailed report of their findings
to the local community corrections director and to the program’s executive
director.

(2) The report shall include an assessment of progress or lack of
progress in incorporating the principles of evidence-based practices as rec-
ommended in the initial evaluation report.

(3) The report shall also include a set of recommendations to assist the
program in the process of successfully incorporating the principles of evi-
dence-based practices into their service delivery.

(4) The Department of Corrections shall meet with the local commu-
nity corrections director or designee and the program executive director or
designee to discuss the level of progress or lack of progress in incorporat-
ing the principles of evidence-based practices as recommended in the ini-
tial evaluation report and indentify any barriers that may exist.

(5) A formal written action plan shall be prepared by the local com-
munity corrections director or designee within 90 days of the receipt of the
final report as described in subsection (1) of this rule, which incorporates
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the report’s recommendations; specific steps to incorporate the recommen-
dations; and specific timeframes for implementation.
(6) The Department of Corrections shall conduct a subsequent pro-

gram evaluation within the next 18 months.
Stat. Auth.: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

291-031-0350
Termination of Funding

(1) Following a third evaluation of a program in which the program
was evaluated with results as described in OAR 291-031-0320(4), the
Department of Corrections shall provide a detailed report of their findings
to the local community corrections director and to the program’s executive
director.

(2) State funds shall not be allocated to a program that has been eval-
uated as unsatisfactory as described in OAR 291-031-0320(4) in three con-
secutive evaluations.

(3) Upon receipt of the final report, the local community corrections
director shall advise the program’s executive director that state funds will
no longer be allocated to the program to provide services. The local com-
munity corrections director shall take the necessary steps to terminate the
service contract, if any, with the program; or alternately, the local commu-
nity corrections director may choose to fund the program with local

resources.
Stat. Auth.: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

291-031-0360
Appeal Process

(1) A county may appeal the termination of funding as described in
OAR 291-031-0350 by submitting reasons for which they believe the ter-
mination of funding is not warranted, based upon one or more of the crite-
ria listed in subsection (3) of this rule. The appeal must be submitted in
writing to the Department of Corrections.

(2) After state funds have been withdrawn from a program, the pro-
gram may be reconsidered for state funding upon a finding that they have
incorporated significant and relevant practices based on scientifically based
research and is cost effective.

(a) In order to be reconsidered, the program shall submit in writing to
the Department of Corrections the steps they have taken to incorporate the
principles of evidence based practices.

(b) The Department of Correction shall determine whether significant
changes have been made to merit a program evaluation as described in
OAR 291-031-0320.

(3) Criteria which may be considered in the appeal process:

(a) Scientific basis for the program design and evidence that the pro-
gram is delivered consistent with research; or,

(b) Outcome study; or,

(c) Demonstrated cost-effectiveness; or,

(d) The program is a single source provider and there are no reason-
able alternatives available to provide that service within the county.

(4) Any decision of the Department of Corrections shall be final.
Stat. Auth.: ORS 179.040, 182.515, 182.525, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 182,515, 182.525, 423.020, 423.030 & 423.075
Hist.: DOC 7-2012, f. & cert. ef. 6-19-12

Rule Caption: Suspension/Restriction of Visits/Removal From
Inmate Visiting List.

Adm. Order No.: DOC 8-2012

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 6-19-12

Notice Publication Date: 1-1-2012

Rules Amended: 291-127-0320

Subject: OAR 291-127-0320, by its terms, requires that a superin-
tendent or designee issue a final decision on a recommended action
to suspend, restrict, or remove a visitor from an inmate’s approved
visiting list within 45 days of receipt of a review request. This rule
amendment is necessary for the department to establish a flexible,
extended timeframe for a superintendent/designee to issue a final
order of a recommended action to suspend, restrict, or remove a vis-
itor from an inmate’s approved visiting list when the circumstances
giving rise to the suspension, restriction, or removal action are part
of a pending administrative or criminal investigation, or in other
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extraordinary circumstances, which in the sole judgment of the
superintendent/designee requires or warrants additional time. This
amendment is also needed to clarify that if a visitor does not time-
ly submit a written review request, the recommended action con-
tained in the notification and written report shall serve as the super-
intendent’s/designee’s decision without further action.

Rules Coordinator: Janet R. Worley —(503) 945-0933

291-127-0320
Suspension/Restriction of Visits/Removal From Inmate Visiting List

(1) The superintendent or designee may suspend the inmate’s visits
with the visitor, or restrict visitation to basic visiting, or remove a visitor
from an inmate’s approved visiting list if the superintendent or designee
determines that:

(a) The visitor does not qualify for visits in accordance with these
rules; or

(b) There exists reasonable suspicion that continued visitation
between the visitor and the inmate poses a threat to the safety, security,
health and good order of the facility, and/or the safety and security of other
inmates, staff, visitors, contractors or the community; or

(c) There is a court order or Board of Parole and Post-Prison
Supervision action form which prohibits contact with the visitor.

(2) Notification and Decision: A written report (CD 704D) docu-
menting the suspension shall be prepared and sent to the inmate and to the
inmate’s visitor within seven days of the action. The report shall contain a
short and concise statement of the reason(s) for the suspension and a rec-
ommendation for the action to be taken. The recommended action may be
assignment to basic visiting, restriction of visiting for a limited duration, or
permanent removal.

(a) The visitor may request review of the recommended action by sub-
mitting a written review request to the superintendent/designee. A review
request must be received by the superintendent/designee no later than 30
days of the date of the issuance of the notification of suspension.

(b) If the visitor does not timely submit a written review request, the
recommended action contained in the written report shall be accepted by
the superintendent/designee and serve as the superintendent’s/designee’s
decision without further action.

(c) If the visitor timely submits a written review request, the superin-
tendent/designee shall issue a final decision on the recommended action
within 45 days of the receipt of the request, absent a pending administrative
or criminal investigation or other extraordinary circumstance which in the
sole judgment of the superintendent or designee requires or warrants addi-
tional time.

(d) The visitor may request an administrative review of the superin-
tendent’s/designee’s decision as specified in OAR 291-127-0330.

(e) The provisions of OAR 291-127-0320(2) apply retroactively to
notifications of visiting suspensions and decisions issued prior to, on, and
after November 1, 2011.

(3) The superintendent or designee may temporarily suspend an
inmate’s visits for 14 days in the event of an on-going investigation. The
superintendent or designee shall provide written notification of the suspen-
sion to the inmate and the inmate’s visitor(s). If at the conclusion of the
investigation or 14 days whichever occurs first, the superintendent or
designee determines the visitor’s status shall be suspended, the notification
process specified in section (2) above will begin.

(4) Reconsideration: Visitors who have been permanently removed
from any inmate’s approved visiting list, or whose visitation with any
inmate has been permanently restricted to basic visiting, may request
reconsideration five years after the date of the action. Requests for recon-
sideration must be in writing and submitted to the Assistant Director of

Operations or designee.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 179.040, 183.315, 423.020, 423.030, 423.075 & 423.078
Stats. Implemented: ORS 179.040, 183.315,423.020, 423.030, 423.075 & 423.078
Hist.: DOC 10-2000, f. & cert. ef. 4-25-00; DOC 3-2005, f. 3-11-05, cert. ef. 3-14-05; DOC
22-2011(Temp), f. & cert. ef. 11-1-11 thru 4-29-12; Administrative correction, 5-25-12; DOC
8-2012, f. & cert. ef. 6-19-12

Department of Energy
Chapter 330

Rule Caption: Permanent rules to administer the energy conserva-
tion tax credit within the Energy Incentives Program.

Adm. Order No.: DOE 6-2012

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 6-19-12
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Notice Publication Date: 5-1-2012

Rules Adopted: 330-210-0000, 330-210-0010, 330-210-0020,
330-210-0030, 330-210-0040, 330-210-0045, 330-210-0050, 330-
210-0060, 330-210-0070, 330-210-0080, 330-210-0090, 330-210-
0100, 330-210-0150

Rules Repealed: 330-210-0000(T), 330-210-0010(T), 330-210-
0020(T), 330-210-0030(T), 330-210-0040(T), 330-210-0045(T),
330-210-0050(T), 330-210-0060(T), 330-210-0070(T), 330-210-
0080(T), 330-210-0090(T), 330-210-0100(T), 330-210-0150(T)
Subject: These rules provide the operating framework for the ener-
gy conservation tax credit within the Energy Incentives Program. the
rules include the application process, prioritization of applications
within funding limits and issuance of tax credits. In December 2011,
the Department of Energy adopted temporary rules for he energy
conservation tax credit program created by HB 3672 (2011) and
amended by HB 4079 (2012), this rulemaking repeals the temporary
rules and implements permanent rules. Since filing the temporary
rules, the department has issued several funding opportunity
announcements, engaged an advisory committee to provide com-
ments and feedback on the rules and held a public hearing.

Rules Coordinator: Kathy Stuttaford—(503) 378-4040

330-210-0000
Applicability of Rules in OAR 330, Division 210

These rules implement the incentive program for energy conservation
projects established by House Bill 3672 (2011) and amended by House Bill
4079 (2012). The rules also provide procedures for submission, agency
review and selection of energy conservation projects for preliminary and

final certification of tax credits.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0010
Definitions

For the purposes of this division, the following definitions apply:

(1) “Applicant” means a person who has applied for or who has
received a preliminary certificate for a conservation energy incentive pro-
gram tax credit or who has submitted an informational filing for a small
premium project.

(2) “Certified cost” means the cost certified in the final certification.

(3) “Cost” has the meaning given in ORS 469B.270, the capital costs
and expenses necessarily incurred in the acquisition, erection, construction
and installation of an energy conservation project.

(4) “Department” means the Oregon Department of Energy.

(5) “Director” means the director of the department.

(6) “Energy conservation project” has the meaning given in ORS
469B.270, any capital investment for which the first year energy savings
yields a simple payback period of greater than three years. “Energy conser-
vation project” does not include:

(a) Recycling equipment, products and projects;

(b) Transportation projects;

(c) Energy recovery as that term is defined in ORS 459.005; or

(d) Alternative fuel vehicles.

(7) “Incremental cost” means the difference between the cost of doing
the energy conservation project with the energy efficient features and the
cost to construct a similar project at current Oregon energy code or docu-
mented industry standard.

(8) “Installation or construction” means the process of physical
assembly of an energy conservation project or supporting infrastructure at
its operating location.

(9) “New construction” means a building project that is newly con-
structed.

(10) “Opportunity period” means the timeframe specified in an
Opportunity Announcement for the department to accept applications for
energy conservation projects.

(11) “Qualified third party” means a third party, selected by the direc-
tor, that provides recommendations to the director regarding a research and
development energy conservation project.

(12) “Qualitying project cost” means the amount of the energy con-
servation project’s cost that is used in calculating the amount of tax credit
certified.
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(13) “Research and development project” means an energy conserva-
tion project that a qualified third party recommends to the department as
one that demonstrates innovation.

(14) “Service life” means equipment service life as established in the
2011 edition of the American Society of Heating, Refrigeration and Air
Conditioning Engineers’ (ASHRAE) Heating, Ventilating and Air
Conditioning (HVAC) Applications Handbook as of the date the department
receives a complete preliminary application or, for equipment not rated by
ASHRAE, as determined by the department.

(15) “Small premium project” means an energy conservation project
with qualifying project costs of less than $20,000 for which the department
has identified prequalified measures.

(16) “Total building retrofit” means a comprehensive building retrofit
that includes energy efficiency projects for each energy-using system
including the building envelope. A building retrofit that does not include
each energy-using system may also apply as a total building retrofit; if the
project meets the eligibility standards described in OAR 330-210-0070.

(17) “Total project cost” means all costs directly associated with an
energy conservation project, including costs that are not qualifying project
costs.

Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51

Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51

Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0020
Opportunity Announcement

(1) The department will announce the availability of tax credits for
energy conservation projects by issuing an Opportunity Announcement.

(2) The department will continually monitor the allocation of tax
credits to ensure that the total amount of potential tax credits does not
exceed the tax credit caps specified in ORS 469B.303.

(3) If the cumulative total of all tax credits awarded under the
Opportunity Announcement is less than the total amount of tax credits
available, the department may reallocate the balance to future Opportunity
Announcements, including between categories.

(4) The Opportunity Announcement will include the following infor-
mation:

(a) Objectives for the opportunity period;

(b) The amount of tax credits available;

(c) Application requirements, as defined in OAR 330-210-0050;

(d) Dates of the application opportunity period;

(e) Instructions and directions to the required application forms and
materials;

(f) Minimum technical standards based on relevant industry standards
used to conserve or reduce energy use;

(g) The criteria to be applied in prioritizing applications for tax cred-
its, as described in OAR 330-210-0060; and

(h) Other information the department considers necessary.

Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51

Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51

Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0030
Preliminary Certification Application

(1) Any person may apply for preliminary certification by submitting
a complete preliminary certification application. The application must meet
requirements provided by applicable statutes, these rules and the current
Opportunity Announcement. A preliminary certification application is not
required for applicants submitting an informational filing under the small
premium project process.

(a) The application must be in the form specified in the Opportunity
Announcement and these rules.

(b) An applicant must submit a complete application during the
opportunity period. For the purposes of this rule, the department considers
an application “submitted” when the department receives the application
accompanied by the fee specified in these rules. The department will not
process applications received outside of an opportunity period.

(2) The application must be accompanied by the application fee spec-
ified in these rules. The department will not process applications received
without fee payment.

(3) The department will not accept amendments to applications dur-
ing the opportunity period. An applicant may withdraw an application and
submit a replacement application during the opportunity period. The
department will not process fees for applications withdrawn before the end
of the opportunity period.
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(4) The application must include the following information, unless the
department specifies otherwise in the Opportunity Announcement.

(a) The name of the applicant.

(A) If the applicant is a partnership, joint venture or association, the
application must include the names of each person participating in the part-
nership, joint venture or association. The department may use this informa-
tion to ensure compliance with ORS 469B.288(3).

(B) If the applicant is a corporation or limited liability company, the
application must include the name of the corporation, or LLC and its par-
ent corporations, members, and any close affiliates or subsidiaries. The
department may use this information to ensure compliance with ORS
469B.288(3).

(C) If the applicant is a public or governmental entity, the application
must include written authorization from the entity’s governing body allow-
ing submission of the application.

(b) The name, address, email address and telephone number of the
responsible party for the applicant.

(c) The applicant’s federal tax identification number or social securi-
ty number, which may be shared with the Oregon Department of Revenue
to facilitate the administration of state tax law.

(d) A statement verifying that the applicant will be the owner, contract
purchaser or lessee of the energy conservation project at the time of instal-
lation or construction of the project.

(e) A description of the personnel and teams that will be working on
the energy conservation project’s development, implementation and opera-
tion.

(f) If the applicant has received final certification of tax credits or pay-
ment of grants issued by the department within the last 5 years, the appli-
cation must contain a statement about the operational status of the projects
awarded such grants or tax credits.

(g) The location of the energy conservation project.

(h) A statement explaining how and in what amount the energy con-
servation project will reduce the consumption of purchased energy or use
energy more efficiently.

(A) The statement must identify the annual energy use separated by
fuel type of the energy conservation project at the following conditions:
proposed conditions, baseline conditions, along with existing conditions, if
the project involves a retrofit.

(i) Annual energy use at proposed conditions must be calculated using
energy engineering methods as outlined in the Opportunity Announcement.

(ii) Baseline conditions and assumptions must be described in detail.

(iii) For retrofit projects, existing annual energy usage must be sup-
ported by a minimum of 24 consecutive monthly utility bills or a calcula-
tion approved by the department.

(B) If applicable, provide information about the expected level of sus-
tainable building practices project performance.

(i) A detailed description of the energy conservation project, includ-
ing information that demonstrates how the project will be technically feasi-
ble and how the project will operate for at least five years as represented in
the application. This may require documentation in addition to the applica-
tion form.

(j) The expected operational life of the energy conservation project.

(k) A statement of compliance with applicable state and local regula-
tions and that the applicant will obtain required licenses and permits.

(L) The number and type of new jobs that will be created by the ener-
gy conservation project and the number of existing jobs that will be sus-
tained throughout the construction, installation and operation of the project.
Job estimates should be submitted in hours. These hours must directly
relate to the energy conservation project.

(m) The anticipated total project cost, including the energy conserva-
tion project’s incremental cost, if applicable.

(n) The amount of anticipated or received incentives directly related
to the energy conservation project.

(0) A project schedule.

(p) All research and development projects must include a recommen-
dation from a qualified third party that the project demonstrates innovation.

(q) A description of the applicant’s installation or construction financ-
ing plan.

(r) The dollar amount of tax credit requested by the applicant.

(s) If the applicant has already started installation or construction of
the energy conservation project, a written description of the special cir-
cumstances that rendered the filing of an application prior to the start of
construction or installation unreasonable.

(t) Other information the department considers necessary.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
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Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0040
Fees

The department adopts the following schedule of fees as provided by
ORS 469B.294 for applicants. All fee payments are non-refundable, despite
the results of the department’s review.

(1) Applicants, except those applying through the small premium
project process, must submit an application fee of $200 with their prelimi-
nary certification application.

(2) Applicants applying through the small premium project process
must submit a fee of $60 with their informational filing.

(3) Applicants selected for technical review will be required to pay an
additional technical review fee prior to that review. The fee amount is equal
to the qualifying project cost multiplied by 0.55 percent. Small premium
projects are not subject to the technical review fee.

(4) Applicants requesting amendments to preliminary certifications
must submit a fee of $300 with their amendment request.

(5) Applicants for final certification must submit with their applica-
tion a final review fee. This fee amount is equal to the qualifying project
cost multiplied by 0.5 percent. All applicants seeking final certification for
a project, including small premium projects, are required to apply for final
review and pay the final review fee.

(6) If the department is unable to complete a scheduled inspection due
to actions by the applicant, the department will require the applicant to pay
a re-inspection fee of $400 before rescheduling the inspection.

(7) Applicants that transfer their tax credit to a pass-through partner
must pay a pass-through fee. The fee is due after a pass-through partner has
been identified and before the department will issue a tax credit certificate.

(a) If the department assists the applicant in obtaining a pass-through
partner or partners, the fee for that assistance is 1.25 percent of the tax cred-
it amount, up to $25,000, plus $100 per tax credit certificate issued.

(b) If the department does not assist the applicant in obtaining a pass-
through partner, the fee is $100 per tax credit certificate issued.

(8) Applicants issued a tax credit certificate that choose to have their
tax credit re-issued to a transferee must pay a transfer fee of $200 plus $100
per tax credit certificate issued.

(9) If an applicant fails to pay fees timely as required by this rule, the

department may reject the pending application and discontinue the review.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0045
Small Premium Project Review Process

(1) Projects with qualifying project costs of less than $20,000 may
utilize the small premium project informational filing process, instead of
the preliminary certification and competitive review process, if the project
complies with the minimum department-established standards. Energy con-
servation projects with qualifying project costs of less than $20,000 may
participate in the preliminary certification and competitive review process.

(2) The department will issue an Opportunity Announcement for
small premium projects. The opportunity period will remain open from the
date the department issues the Opportunity Announcement until stated in
the Opportunity Announcement and could end sooner if funds are exhaust-
ed. The Opportunity Announcement will list the types of technologies with
the minimum standards as defined by the department. The types of tech-
nologies may include:

(a) Adjustable Flow Irrigation Pumping,

(b) Agricultural Irrigation System Improvement,

(c) Boiler-Vent Dampers,

(d) Building Envelope Thermal Improvement,

(e) Compressed Air Systems Components,

(f) Direct-fired Radiant Heating in High Volume Spaces,

(g) Ductless Heat Pumps with Variable Refrigerant Flow,

(h) Energy Improvements to Commercial Greenhouses,

(i) High Performance Homebuilding,

(j) Heat Pump Service Hot Water Heating,

(k) Industrial Piping Insulation,

(L) LED Outdoor Lighting,

(m) Premium Efficiency Electric Air Conditioning Equipment,

(n) Solar Thermal Water Heating, and

(o) Technology offerings approved by the department under section

9).
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(3) Applicants must submit a complete informational filing prior to
the project’s installation or construction on the form specified in the
Opportunity Announcement and include:

(a) The required filing fee; and

(b) Information demonstrating that the project meets the definition of
an energy conservation project and is located in Oregon.

(4) Small premium projects are eligible for predetermined tax credit
amounts based on savings and cost; but the tax credits cannot exceed 35
percent of certified costs. The department will post the predetermined tax
credit amounts in the Opportunity Announcement.

(5) If the tax credits available for small premium projects have been
fully allocated before the department receives a complete informational fil-
ing from an applicant, the applicant will not be eligible for any tax credits
for the project under the small premium review process but may participate
in the preliminary certification competitive review process.

(6) If the department finds that the informational filing is complete,
the department will confirm in writing the receipt of the informational fil-
ing. The department will not process incomplete filings, and will provide
written notification to the applicant of the fact that the filing is incomplete.

(7) Receipt of an informational filing does not guarantee eligibility
and issuance of a final certification for the tax credit. Applicants must also
comply with all applicable statutory requirements and requirements listed
these rules in order to receive tax credits. The department will determine the
eligibility of the small premium project prior to issuing a final certificate.

(8) Small premium project informational filings will expire 12 months
after the date the department receives the informational filing, unless the
department receives a complete final certification application before the
end of the 12 month period.

(9) The department may consider proposals for new technology offer-
ings for small premium projects within this section. The proposal applica-
tion will include a set of guidelines that define the information that must be
submitted for department review. The department will evaluate proposals
and determine whether to include the technology and the rate at which to
incentivize. The department may provide an opportunity for public com-
ment on approved proposals prior to adding them to the Opportunity
Announcement. All proposals must include:

(a) Regional data on the mean and range of technology unit costs,

(b) Regional data on the mean and range technology unit energy sav-
ings,

(c) Market projections,

(d) Evaluation of barriers and opportunities to market,

(e) Research references (e.g. periodical and article reviews),

(f) Evidence that the technology is currently listed as an emerging
energy conservation technology by the Northwest Energy Efficiency
Alliance, Bonneville Power Administration, U.S. Department of Energy or
other agencies recognized and approved of by the department, and

(g) Any other information the department requires.

Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51

Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51

Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0050
Completeness Review

(1) Following the opportunity period, the department will review all
preliminary certification applications, other than those participating in the
small premium project process, to determine whether:

(a) All sections of the application are complete as outlined in the
Opportunity Announcement.

(b) The applicant has submitted the required fee.

(c) The project meets the definition of an energy conservation project.

(d) The applicant intends to begin construction within 12 months of
award.

(e) The applicant is applying prior to the installation or construction
of the project.

(A) If the applicant applies after installation or construction of the
project has started, the department will deny the application unless a writ-
ten explanation of the special circumstances is received and approved by
the director.

(B) Failing to submit a timely application or the fact that the project
was not selected for a grant or tax credit under this or prior department pro-
grams does not constitute special circumstances.

(f) The energy conservation project is located in Oregon.

(2) If the department finds that the application is complete, the appli-
cation will move into the competitive review process and the department
will notify the applicant in writing.
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(3) The department will deny all incomplete applications and notify
applicants in writing of the reason for denial of the application.

(4) The department considers the completeness review a test; the deci-
sion to deny an incomplete application is not subject to review under ORS

chapter 183.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0060
Competitive Review

(1) The department will conduct a competitive review of all applica-
tions that pass the completeness review, other than those participating in the
small premium project process.

(2) During the competitive review, the department’s internal review
team will prioritize applications for preliminary certification according to
the criteria described in the rules. Depending on the Opportunity
Announcement objectives, the department may give greater or lesser weight
to each of the criteria listed in rules.

(3) For the purposes of the competitive review, the department will
compare projects of similar technology types against each other. The tech-
nological sector categories for energy conservation projects are:

(a) Building envelopes, weatherization.

(b) Renewably sourced thermal energy projects that use a renewable
energy source, such as solar, biomass or geothermal, directly without con-
verting it to electricity. Within this category, energy savings will be deter-
mined through energy displacement.

(c) Commercial building systems.

(d) Sustainable buildings. This category is for projects that are eligi-
ble for tax credits under the standards for new construction and total build-
ing retrofit.

(e) Commercial, agricultural and industrial processes.

(f) Cool Schools. This category is for projects in which the applicant
is a public school, educational services district or other entity considered as
an eligible Cool Schools applicant by the department.

(4) Within the technological sector categories, the department may
divide the applications into tiers based on project size. The Opportunity
Announcement will have details about any tiers prior to implementation.

(5) In the Opportunity Announcement, the department will list the
evaluation criteria for the competitive review. The competitive review will
give preference to projects that have the highest energy savings over the
five-year tax credit period per tax credit dollar requested. Additional crite-
ria the department may consider includes:

(a) The amount of energy saved over the equipment’s lifetime;

(b) The project’s expected lifespan compared to the project’s simple
payback period;

(c) The incentive structure and whether the energy savings benefit a
party other than the owner;

(d) Lifetime energy savings compared to lifetime cost (benefit-to-cost
ratio);

(e) The project implementation plan;

(f) The project financial plan;

(g) Information on jobs created and sustained;

(h) The geographical area and local economic conditions of the site
location;

(i) Agreement to a voluntary reduction of requested tax incentive; and

(j) Agreement to a voluntary measurement and verification plan,
which includes an agreement to share the results with the department.

(6) The department’s internal review team will recommend to the
director which projects to advance to technical review based on the com-
petitive review results. The director will review and then amend or approve
the recommendations.

(7) The department will notify applicants of the competitive review’s
outcome. The department may place projects not advanced to the technical
review phase on a supplemental list, pending the technical reviews of the
selected projects. The department will retain the supplemental list until pre-
liminary certifications have been issued for the selected energy conserva-
tion projects. The supplemental list will include only those projects sub-
mitted in response to the particular Opportunity Announcement.

(8) If an applicant has not started installation or construction of the
energy conservation project, an applicant may apply again for the same
project in a future opportunity period by submitting a new application and
fee. The department will not apply fees or applications submitted in
response to a previous Opportunity Announcement to future Opportunity

Announcements.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
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Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0070
Technical Review

(1) Once the applicant has paid the technical review fee, the depart-
ment will conduct a technical review of projects advanced from the com-
petitive review process. If the applicant does not submit the required pay-
ment to the department within 14 calendar days of notification for techni-
cal review, the department may deny the application.

(2) The department will review the information provided in the appli-
cation against industry standards to determine whether the project is tech-
nically feasible and should operate in accordance with the representations
made by the applicant.

(3) To be eligible the energy conservation project must meet the fol-
lowing requirements:

(a) The project must meet the requirements of the statutes, these rules
and the Opportunity Announcement.

(b) The applicant must be owner, contract purchaser or project lessee
at time of the project’s installation or construction.

(c) The applicant must be a trade, business or rental property owner
with a business site in Oregon or be an Oregon non-profit organization,
tribe or public entity that partners with an Oregon business or resident. The
applicant may not restrict membership, sales or service on the basis of race,
color, creed, religion, national origin, sexual preference or gender.

(d) A project located at a residential property must be rental property.
A rental property must meet the requirements of the state building codes
and contain a dwelling unit or rooming unit with permanent living facili-
ties. Living facilities include facilities for sleeping, eating, cooking and san-
itation, for one or more persons, other than the property owner, which is
subject to a rental agreement that provides for meaningful compensation to
the owner and which compensation is subject to Oregon income or excise
tax.

(e) The applicant must demonstrate the ability to begin construction
within 12 months from the date the department issues the project’s prelim-
inary certification.

(f) The energy conservation project must meet the simple payback
requirements. The department bases simple payback on total project cost
divided by the qualified annual energy savings. Total project cost is calcu-
lated for this purpose before any tax credits or grants are applied.

(g) An applicant for a new construction or total building retrofit proj-
ect must demonstrate that the project meets the current standard, at the time
of application submission, for one of the following:

(A) Leadership in Energy and Environmental Design (LEED);

(i) The project must be seeking LEED platinum certification with a
minimum of eight Energy and Atmosphere points; or

(ii) Using the appropriate peer reviewed energy modeling program,
the project must show a minimum 26 percent improvement over ASHRAE
90.1-2007, without addenda.

(B) Green Globes

(i) The project must be seeking Green Globes, Four Globes certifica-
tion; or

(ii) Using the appropriate peer reviewed energy modeling, the project
must be a building falling within the 95th percentile, or better, of the equiv-
alent building stock listed in the Commercial Buildings Energy
Consumption Survey (CBECS). Where an equivalent building type is not
listed, the modeling must be equivalent to a minimum 26 percent improve-
ment over ASHRAE 90.1-2007, without addenda.

(C) Reach Code

(i) Project plans must be submitted to a local building department and
approved for building under the Oregon Reach Code.

(ii) For proposed buildings either required to model or opting for the
modeling path, the energy model must show at least an 18 percent improve-
ment over the Oregon Energy Efficiency Specialty Code.

(D) Earth Advantage

(i) The project must be seeking Earth Advantage Gold Certification;
or

(ii) Using the appropriate peer reviewed energy modeling program,
the project must show a minimum 18 percent improvement over the Oregon
Energy Efficiency Specialty Code.

(h) An application for replacing inefficient or obsolete equipment
must demonstrate that the equipment is beyond its maximum service life,
as determined by the department.

(i) A qualified third party must evaluate and recommend research and
development projects.
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(4) The department will review energy conservation project cost for
eligibility to determine qualifying project costs. Cost may include the cap-
ital costs and expenses necessarily incurred in the acquisition, erection,
construction and installation of an energy conservation project. The appli-
cation must document total project cost by providing a line item break out.

(a) Qualitying project costs include:

(A) The cost of components of the proposed energy conservation
project;

(B) Fees to design or engineer the energy conservation project;

(C) The cost of title searches, escrow fees, permit and license fees,
excluding fees required by this rule, and shipping;

(D) Costs for all materials and supplies needed for the erection, con-
struction, installation or acquisition of the proposed energy conservation
project;

(E) Cost of work performed by employees or independent contractors
of the applicant based on the following conditions:

(i) Employees or contractors must be certified, accredited, licensed or
otherwise qualified to do the work;

(i) The work must be associated with the erection, construction,
installation or acquisition of the proposed energy conservation project;

(iii) Project management and other similar costs may only account for
up to 15 percent of the total qualifying project costs; and

(iv) Costs for employees’ or contractors’ work on the energy conser-
vation project must be detailed and documented as to specific tasks, hours
worked and compensation costs.

(F) Costs for legal counsel that is directly related to the development
of an energy conservation project (excluding litigation, intellectual proper-
ty, etc.);

(G) Costs of training associated with the energy conservation project
that is approved by the department; and

(H) Other costs the department determines should be included.

(b) Qualifying project cost does not include:

(A) Interest and warranty charges;

(B) Litigation or other operational-related legal fees and court costs;

(C) Intellectual property search, application and filing payments;

(D) Donated, in-kind or volunteer labor and materials;

(E) Administrative costs to apply for grants, loans, tax credits or other
similar funding for an energy conservation project including, but not limit-
ed to the tax credit review charge, costs associated with the creation and
development of the certified public accountant verification letter and costs
associated with securing a pass-through partner for the project;

(F) Routine operational, routine maintenance and repair costs associ-
ated with the energy conservation project;

(G) Expenses that are directly or indirectly offset with federal fee
waivers;

(H) Expenses that are deemed not to have a benefit to the energy con-
servation project, including but not limited to, fines, penalties, entertain-
ment, food, alcohol, gifts and lobbying; and

(I) Other costs the department determines should be excluded.

(c) If an energy conservation project serves more than one purpose,
qualifying project cost includes only items needed to save energy. This
includes new or replacement equipment that may cost more because of its
energy saving features. The department may do inspections to verify qual-
ified project costs.

(d) The department will calculate incremental cost as the cost above a
department-determined reasonable minimum expected to construct a simi-
lar project without energy efficient features. Qualifying project cost will be
limited to incremental cost for new facilities or for the replacement of facil-
ities beyond their service life, including when a code, standard or other base
system is required.

(A) In new construction and total building retrofit projects, qualifying
project cost is the difference between building to code and building to meet
or exceed the applicable standards.

(B) In other energy conservation projects, qualifying project cost is
the difference between prevailing practices for that business or industry and
a more energy efficient method.

(e) Qualitying project costs may be reduced by the following:

(A) The department will prorate, based on ASHRAE standards or as
otherwise determined in these rules, the qualifying project cost based on the
remaining service life of the equipment. If the baseline project has exceed-
ed its service life, the department will consider only an incremental project
eligible for a tax credit.

(i) Energy conservation projects must have a simple payback of
greater than three years and less than the service life of the energy conser-
vation project.
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(ii) An applicant may submit, for department approval, a published or
recognized standard to determine life expectancy. If a published or recog-
nized standard is unavailable, the department may use a 15-year limit on
life expectancy.

(B) Costs for a portion of or an entire energy conservation project that
has previously received a tax credit or grant issued by the department.

(C) Costs to replace the same baseline energy conservation project
more than once.

(D) The department may require that the baseline energy conservation
project be specifically identified and permanently decommissioned.

(f) New construction, total building retrofit and small premium proj-
ects must provide cost information, but the department calculates the tax
credit using a predetermined amount described in the applicable
Opportunity Announcement.

(g) An applicant may incur qualifying project costs prior to the sub-
mission of an application, but may not begin installation or construction.

(5) The department will determine whether the project is a single
energy conservation project, or is part of a larger project in combination
with other applications.

(a) The department considers a single energy conservation project as
one or more projects that are applied for within the same Opportunity
Announcement, owned or controlled by the same person and located in the
same building or structure.

(b) For the purposes of this subsection, “same person” includes sub-
sidiary corporations and companies, other subsidiary business organiza-
tions or other entities owned or controlled by the same parent corporation
but excludes equity-only financing partners.

(c) The department may reduce the potential tax credit award or deny
the application if the department finds that the proposed project is not a sin-
gle energy conservation project.

(6) If an application does not include all information needed to com-
plete the technical review, the department may notify the applicant in writ-
ing, requesting additional information. If the department does not receive
the requested information within 30 calendar days, the department may
deny the application.

(7) The department will notify the applicant in writing if the depart-
ment denies the application during the technical review.

(8) If the technical review determines that information submitted by
the applicant during the competitive process was inaccurate, the department

may deny the application.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0080
Preliminary Certification

(1) The department may issue a preliminary certificate if it determines
that the energy conservation project is technically feasible and capable of
operating in accordance with the representations made by the applicant.

(2) The department may issue a tax credit that is less than the amount
requested in the energy conservation project application, pursuant to statute
and applicable rules.

(3) The sum of any incentives, grants, credits, other public funds and
the energy conservation tax credit incentive may not exceed total project
costs.

(4) The preliminary certificate will state the qualifying project cost,
the potential amount of allowable tax credit and any conditions for claim-
ing the credit.

(5) The applicant must report to the department on the project’s status
beginning one year from the issuing date of the preliminary certificate,
unless the department has already received the project’s application for
final certification. The applicant must continue to submit project progress
reports to the department every six months after the initial report until the
department receives the project’s application for final certificate. Failure to
submit reports may result in denial of a final certification.

(6) A preliminary certification remains valid for a period of three cal-
endar years after the date the department issues the original preliminary

certification or until the sunset of the program, whichever comes first.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12
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330-210-0090
Amendments to Preliminary Certifications

(1) The applicant must notify the department of any changes to the
project described in the application for preliminary certification. Changes
that result in less than a five percent cumulative change in energy savings
may be submitted with the final certification application.

(2) Small premium projects are not eligible for amendments to infor-
mational filings.

(3) An applicant must declare all changes to the energy conservation
project by the time the department receives the final certification applica-
tion. Undeclared changes found in the application for final certification or
through later inspection will result in denial of final tax credit certification.

(4) Applicants must submit amendments on the form specified in the
Opportunity Announcement.

(5) The applicant must demonstrate that the energy conservation proj-
ect, with the proposed change, will continue to meet the requirements of
statute, rule and the Opportunity Announcement; be technically feasible;
will operate as represented and will remain in operation for at least five
years. The applicant has the responsibility to provide an amendment request
with complete technical documentation supporting the proposed amend-
ment. The department may deny amendments submitted without such jus-
tification.

(6) An amendment may result in a reduction in tax credit, but may not
increase the tax credit amount certified in the preliminary certificate.

(7) If an amendment request does not include all information needed
to complete the review, the department may provide the applicant a written
request for additional information. If the applicant does not provide the
requested information to the department within 30 calendar days, the
department may deny the amendment request to amend the preliminary cer-
tification.

(8) Requests for amendments must include payment of the appropri-
ate fee.

(a) The department may accept non-substantive changes, such as
change of responsible party information, without payment of the fee and at
any time up to the time of submission of the application for final certifica-
tion.

(b) Changes that result in less than a five percent cumulative change
in energy savings may be submitted without payment of the fee and with
the final certification application.

(9) The department will evaluate amendments to determine impact on
energy savings and other factors, including whether the change would have
affected the outcome of competitive review, which may result in pro-rating
the potential tax credit amount based on energy savings or project cost or
denial of the amendment request.

(10) The department will decide whether to approve the amendment
request.

(a) If approved, the department will draft an amended preliminary
certification, which may contain new or amended conditions and require-
ments.

(b) If denied, the department will notify the applicant in writing. The
notice will include the reasons for the denial of the amendment request. The

amendment fee will not be applied to future amendments.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0100
Final Certification

(1) An energy conservation project must be completed and opera-
tional prior to applying for a final certification. An applicant must submit
requests for amendments to preliminary certifications prior to or at the time
of submission of the final certification application.

(2) The department will not review applications for final certification
received after the expiration of the preliminary certification or those with-
out the final review fee.

(3) The applicant must submit the application on the current depart-
ment-issued form and all sections must be completed.

(4) The department will review the application, and may conduct an
inspection to verify:

(a) That the energy conservation project is complete and operating.

(b) Compliance with statute, rules and the preliminary certification or
informational filing.

(c) Compliance with state and local regulations, including required
licenses and permits.

(d) The lease or rental agreement if the project is leased or rented.
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(e) That the property taxes for the project location are current.

(f) That the energy conservation project will be maintained and oper-
ated for at least five years.

(g) The total project costs for purchase and installation or construc-
tion of the energy conservation project were paid in full.

(A) A certified public accountant must attest to the total project cost,
or if the total project cost is less than $50,000, the applicant must submit
copies of receipts for the project.

(i) The certified public accountant cannot be the project owner nor
permanently employed by the project owner or pass-through partner.

(ii) Receipts for proof of payment may include canceled checks, cred-
it card statements, binding contracts and agreements.

(B) The application must demonstrate that no contract or loan agree-
ments directly related to the project are in default.

(C) The application must include information regarding all incentives,
regardless of source, applied for or received in connection with the project.

(h) Other information the department considers necessary.

(5) If an application for final certification does not include all infor-
mation needed to complete the final certification review, the department
may ask the applicant, in writing, to submit additional information. If the
department does not receive the requested information within 30 calendar
days of the date of the notice, the department may deny the application for
final certification.

(6) The department will notify the applicant, in writing, if the depart-
ment denies the application during final review. An applicant may submit a
written request for reconsideration within 60 days after the department
issues a decision on a final certification application.

(7) The department will issue a final certification upon verification
that the energy conservation project’s installation or construction is com-
plete and that the project complies with statute, rules, the preliminary cer-
tification or informational filing, and any other applicable requirements.

(a) The department may issue a tax credit certificate up to 35 percent
of the qualifying project cost. The department may certify a lesser tax cred-
it amount than approved in the preliminary certificate or reserved in the
informational filing, but may not certify a greater amount.

(b) The sum of any incentives, grants, credits, other public funds and
the energy conservation tax credit may not exceed total project costs.

(8) The department will send a written notification to the applicant of
its decision whether to issue a final certification within 60 days, after the
department receives a complete application for final certification. If a writ-
ten decision from the department is not issued within 60 days after receipt
of the complete application, then the application is rejected and no further
action will be taken. Any time required to provide additional information as

provided in OAR 330-210-0100(5) is not included in this 60 day period.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

330-210-0150
Compliance and Pass-through

All participants in this program are subject to OAR 330-230.

Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51

Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51

Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 6-2012, f. & cert. ef.
6-19-12

Rule Caption: Permanent rules for the pass-through and compli-
ance activities of the Energy Incentives Program

Adm. Order No.: DOE 7-2012

Filed with Sec. of State: 6-19-2012

Certified to be Effective: 6-19-12

Notice Publication Date: 5-1-2012

Rules Adopted: 330-230-0000, 330-230-0010, 330-230-0020,
330-230-0030, 330-230-0040, 330-230-0050, 330-230-0060, 330-
230-0110, 330-230-0120, 330-230-0130, 330-230-0140, 330-230-
0150

Rules Repealed: 330-230-0000(T), 330-230-0010(T), 330-230-
0020(T), 330-230-0030(T), 330-230-0040(T), 330-230-0050(T),
330-230-0060(T), 330-230-0110(T), 330-230-0120(T), 330-230-
0130(T), 330-230-0140(T)

Subject: These rules provide the operating framework for the trans-
fer of tax credits through the pass-through process and the
department’s compliance activities to inspect and verify projects and
systems. In December 2011, the Department of Energy adopted
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temporary rules for the pass-through and compliance activities of the
Energy Incentives Program created by HB 3672 (2011) and amend-
ed by HB 4079 (2012). This rulemaking repeals the temporary rules
and implements permanent rules. The compliance rules apply to the
program. The pass-through rules are only for the tax credit programs.
Since the filing of temporary rules, the department has engaged
stakeholders in two meetings to collect comments and feedback on
the rules and held a public hearing.

Rules Coordinator: Kathy Stuttaford—(503) 378-4040

330-230-0000
Applicability of Rules in OAR 330, Division 230

These rules provide procedures for compliance activities and pass-
through transactions for the incentive programs established in House Bill
3672 (2011) and amended by House Bill 4079 (2012). The compliance
rules in OAR 330-230-0010 to 330-230-0060 apply to all applicants for
energy incentive programs for energy conservation, transportation and
renewable energy grants as governed by ORS 469B. The pass-through rules
in OAR 330-230-0110 to 330-230-0150 apply to all applicants for the ener-
gy incentive program for energy conservation projects as governed by ORS
469B.270 through 469B.306 and transportation projects as governed by

ORS 469B.320 through 469B.347.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0010
Definitions for Compliance

For the purposes of OAR 330-230-0010 to 330-230-0060 the follow-
ing definitions apply:

(1) “Department” means the Oregon Department of Energy.

(2) “Director” means the director of the department.

(3) “Period of operation” means:

(a) For an Energy Conservation Project or a Transportation Project,
five years from the date of issuance of the tax credit certificate.

(b) For a Renewable Energy Production System, five years from the
date of final payment under the Performance Agreement.

(4) “Project” means the system, activity or facility under inspection or
review by the department.

(5) “Project inspection” means a physical examination by the depart-
ment of an Energy Conservation Project or a Transportation Project to
determine if the project conforms to the Preliminary Certificate or applica-
tion for preliminary certification.

(6) “Project review” means an examination by the department of the
records, facilities or operations of an applicant for a Renewable Energy

Development grant.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0020
Purpose of Inspection or Review

(1) The department may require project inspection or project review
at any time from the date of initial application through the end of a project’s
period of operation.

(2) Inspections or reviews may be conducted by the department to
verify:

(a) The amount certified for a credit,

(b) Completion of a project,

(c) A project is operational,

(d) Ownership of a project,

(e) Compliance with the preliminary certificate or application for pre-
liminary certification and any amendments,

(f) Compliance with a performance agreement, or

(g) Compliance with ORS chapter 469B and any applicable rules or
standards adopted by the director.

(3) The applicant or its designated representative must be present dur-

ing the inspection or review.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12
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330-230-0030
Selection of Projects, Notice

(1) Criteria for selecting projects for inspection or review includes,
but is not limited to, consideration of project cost, type and location.

(2) The department will provide the applicant written notice of the

inspection or review in advance of the planned inspection or review date.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0040
Project Access

(1) The applicant must provide safe access to all areas of the project
the department reasonably considers necessary to complete the inspection.

(2) The exact safety needs and requirements will be specific to each
project and may include, but are not limited to, a secure ladder or stairs for
access, and notice of any hazardous conditions.

(3) The department will not inspect a portion of a facility where the
access provided presents, in the opinion of the department, an unreasonable

risk to personal safety.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0050
Inspection or Review Outcomes

(1) A project will pass inspection or review if sufficient information is
available for the department to verify the statements made in an application,
or conformance with conditions of a certification or performance agree-
ment.

(2) The department may record that the inspected project has failed an
inspection if:

(a) The applicant fails to provide a reasonable opportunity for the
department to conduct an inspection or review,

(b) The applicant fails to provide sufficient and safe access to the proj-
ect,

(c) The project is not operational,

(d) The applicant or project owner misses a scheduled inspection or
review appointment without notice to the department,

(e) The project does not conform to the preliminary certificate, appli-
cation for preliminary certification, ORS chapter 469B or any applicable
rules or standards adopted by the director, or

(f) The project does not comply with the performance agreement.

(3) The department will review and may approve an application for a
project that has failed a project inspection, if the applicant provides infor-
mation explaining the reason or justification for the discrepancies and
demonstrates the reason for the failure noted under 2(e) and 2(f) of this sec-
tion. The project must also meet all other program requirements. Applicants
must submit requested information within 30 calendar days of notification

of the failed inspection.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0060
Failed Inspections or Reviews, Notice, Reconsideration

(1) The department may deny a tax credit or grant to, or may take
action to recover any tax credit or grant already issued from, an applicant
who has not resolved the problem identified in a failed project inspection or
review.

(2) The department will provide written notice to the applicant
explaining the reason for a denial, suspension or revocation of a tax credit
certificate or grant due to a failed project inspection or review.

(3) The applicant may request reconsideration of the failed project
inspection or review. A request for reconsideration must be received by the
department within 30 calendar days of the date of the notice of failure.

(4) A request for reconsideration must include an explanation of why
the applicant believes the project should pass inspection or review, a request
for a new inspection or review and payment of the required re-inspection
fee.

(5) The department may waive all or part of the re-inspection fee if it
denies the request for reconsideration or accepts the applicant’s explanation

of special circumstances for the failure of the inspection or review.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
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Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0110
Definitions for Pass-Through

For the purposes of OAR 330-230-0110 to 330-230-0150 the follow-
ing definitions apply:

(1) “Department” means the Oregon Department of Energy.

(2) “Pass-through amount” means the amount, equal to the present
value of the credit calculated in accordance with the formula set out in OAR
330-230-0130, paid to an applicant in exchange for the right to claim the
tax credit.

(3) “Pass-through partner” means an individual or entity that pays the
pass-through amount to an applicant and receives the tax credit certificate
in place of the applicant.

(4) “Transferee” means an individual or entity that pays the pass-
through amount to an applicant that has been issued the tax credit certifi-

cate, and receives a re-issued tax credit certificate in place of the applicant.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0120
Pass-Through Eligibility

(1) An applicant eligible to receive a tax credit may transfer the cred-
it in return for a cash payment.

(2) An eligible individual or entity that pays the present value to pur-
chase the approved tax credit from the applicant is eligible to claim the tax
credit in place of the original applicant.

(3) A tax credit may be transferred one time only, from the applicant
to an eligible pass-through partner.

(4) A tax credit that has been transferred to a pass-through partner
may be first claimed during the tax year of the pass-through partner in
which the pass-through partner paid for the credit, in accordance with ORS

469B.297(3) or 469B.338(3).
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0130
Pass-Through Amount

(1) The following formulas will be used to calculate the present value
of the tax credit for transfer purposes:

(a) For tax credits that may be claimed over 5 succeeding tax years,
the formula is: Tax Credit Amount/[1 + (3(5 year Treasury yield rate) — 3
year net rate of change for the urban CPI for the west region)]*5 = Present
Value

(b) For tax credits that may be claimed in one tax year the formula is:
Tax Credit Amount/[1 + (2(2 year Treasury yield rate) — net rate of change
for the urban CPI for the west region)]*1 = Present Value

(2) Using the formulas in (1)(a) and (b) of this rule, the department
will review and recalculate the present value of the tax credit on a quarter-
ly basis and will publish the results on the department’s web page. The
department will use the rates in effect on the 15th of March, June,
September and December to calculate the present value for the quarter
beginning on the first of the following month.

(3) In the event of a deflationary environment, the department may
adjust the formulas in section (1), by adding the urban CPI for the western
region, to ensure the present value is less than the certified tax credit
amount.

(4) If an applicant elects to transfer the tax credit, the pass-through
amount is determined by the present value in effect on the date the depart-
ment receives the complete application for preliminary certification or the
complete informational filing. Amendments will not change the pass-

through rate.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012, f. & cert. ef.
6-19-12

330-230-0140
Pass-Through Process

(1) An applicant planning to transfer the tax credit must select the
pass-through option on the final certification application.

(2) If a pass-through partner has not been identified at the time of the
preliminary certification application, the applicant must note “partner to be
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identified” and submit additional information when the pass-through part-
ner is identified.

(3) If an applicant chooses to transfer the tax credit, the application
for final certification must include a complete, signed pass-through partner
agreement form.

(4) When an applicant chooses to transfer a tax credit, the department
may hold the application for final certification until pass-through partner
information is received by the department. Any application in which the
applicant has indicated a choice to transfer the tax credit is not a “complet-
ed application” until the department receives the completed final certifica-
tion application form, the appropriate fee and the completed pass-through
partner agreement form for the tax credit, or portion of the tax credit, being
transferred to that pass-through partner.

(5) If the tax credit is being transferred to more than one pass-through
partner, the certification period for each partner will begin during the tax
year the partner pays for the credit.

(6) The department will not issue a tax credit certificate to a pass-
through partner until the appropriate criteria, conditions and requirements
of the preliminary certification and these rules are satisfied.

(7) For purposes of administering the sunset of the program, the
department may issue a tax credit to an applicant, even though the applicant
previously indicated a choice to transfer the tax credit to a pass-through
partner, if the department has not received a completed application that
includes the signed pass-through partner agreement form at least 60 calen-
dar days prior to the sunset date for the program. A tax credit will be issued
to an applicant if the applicant and the project meet all applicable require-
ments and the only reason the application for final certification is incom-
plete is because the pass-through partner agreement form is not complete.

(8) The department will issue a tax credit certificate to the pass-
through partner when the applicant confirms receipt of a payment equal to
the present value of the tax credit and the applicant relinquishes any claim
to the credit.

Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51

Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51

Hist.: DOE 12-2011(Temp), f. & cert. ef. 12-23-11 thru 6-19-12; DOE 7-2012,

f. & cert. ef. 6-19-12

330-230-0150
Transfer of Tax Credits Issued to an Applicant

(1) An applicant who has been issued a tax credit certificate may
transfer the tax credit to an eligible transferee through the department
process provided by these rules, provided the transfer occurs within 12
months of the issuance of the tax credit certificate to the applicant.

(2) If an applicant uses any portion of the tax credit it may not be
transferred, in accordance with ORS 469B.297(2) or 469B.338(2).

(3) The department will not provide assistance in locating a transfer-
ee.

(4) A tax credit certificate may only be re-issued once, upon a trans-
fer from the applicant to the transferee.

(5) Tax credit certificates may be re-issued only in the names of the
individual or entity transferee in order to be able to claim the transferred
credit.

(6) The transferee may not claim the credit for a tax year prior to the
year in which the transferee pays for the credit. If the applicant has not
received the payment when the application is submitted, the tax credit cer-
tificate will be dated to reflect that the tax credit period begins as of the date
the applicant states payment is expected to be received.

(7) The applicant must submit a complete tax credit transfer applica-
tion and the required fee to the department. The transfer application must:

(a) Include an affidavit from the project owner affirming that no por-
tion of the tax credit has been claimed and that the project owner has
received a cash payment equal to the present value of the credit from the
transferee, as calculated under these rules.

(b) Provide power of attorney to authorize the department to confirm
with the Oregon Department of Revenue that no portion of the tax credit
has been claimed.

(c) Include the original tax credit certificate issued to the applicant.

(8) Upon compliance with this rule and any other applicable require-
ments, the department will re-issue the tax credit certificate to the transfer-

ee.
Stat. Auth.: OL 2011, Ch. 730, Sec. 34 - 51
Stats. Implemented: OL 2011, Ch. 730, Sec. 34 - 51
Hist.: DOE 7-2012, f. & cert. ef. 6-19-12

Rule Caption: Modification of BETC rules to prohibit increases in
tax credits and implement pass-through fees.
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Adm. Order No.: DOE 8-2012

Filed with Sec. of State: 7-10-2012

Certified to be Effective: 7-10-12

Notice Publication Date: 6-1-2012

Rules Amended: 330-090-0105, 330-090-0110, 330-090-0120, 330-
090-0130, 330-090-0133, 330-090-0150, 330-090-0160, 330-090-
0350

Rules Repealed: 330-090-0130(T)

Subject: These rules prevent applicants that apply to amend exist-
ing projects from increasing the amount of tax credit earned. HB
3672 (2011) removed the option to submit new applications for proj-
ects under BETC. Without this rule, prior BETC program applicants
could seek amendments to increase the size of existing projects and
subvert the intent of HB 3672 to stop new activity within the pro-
gram. In January 2012, the Department of Energy adopted tempo-
rary rules covering this provision. In 2012, HB 4079 amended the
BETC statute to simplify the sunset date provisions, this rulemak-
ing aligns BETC with this amendment. Additionally, the department
held a fee hearing for implementing pass-through fees and a re-
inspection fee. This rulemaking repeals the temporary rules and
implements permanent rules. Since filing the temporary rules, the
department held a stakeholder meeting and fee hearing to provide
comments and feedback on the rules. The rules also cover the updat-
ing to statutory references.

330-090-0105: ORS 469B update, applicability dates; 330-090-
0110: ORS 469B update; 330-090-0120: ORS 469B update; 330-
090-0130: ORS 469B update, amendment and extension language;
330-090-0133: ORS 469B update, reference to pass-through; 330-
090-0150: ORS 469B update, extension language, pass-through fees,
re-inspection fee; 330-090-0160: ORS 469B update and sunset lan-
guage; 330-090-0350: ORS 469B update.

Rules Coordinator: Kathy Stuttaford—(503) 373-2127

330-090-0105
What a BETC Is

(1) A Business Energy Tax Credit (BETC) for up to 35 percent of the
eligible cost of qualifying facilities may be offset against owed Oregon
income and corporation excise taxes. Qualifying renewable energy resource
facilities including high efficiency combined heat and power facilities,
completed on or after January 1, 2007 but excluding wind facilities with an
installed capacity of more than 10 megawatts for which preliminary certifi-
cation is issued on or after January 1, 2010 are eligible for a tax credit equal
to 50 percent of eligible costs. Wind facilities with an installed capacity of
more than 10 megawatts, for which preliminary certification is issued on or
after January 1, 2010, are eligible for a tax credit equal to 5 percent of eli-
gible costs. Qualifying homebuilder installed renewable energy facilities
are eligible for a tax credit of up to $9,000 and qualifying high performance
homes are eligible for a tax credit of up to $12,000. An Oregon business or
non-profit entity qualifying for the tax credit may transfer the credit
through the Pass-through Option in return for a cash payment.

(2) The Oregon Department of Energy (Department) must issue a
final certificate pursuant to ORS 469B.161 before the credit can be claimed.
The credit is an incentive for Oregonians to invest in qualifying facilities.
Oregon Administrative Rules Chapter 330, Division 90 applies to all BETC
applications. These rules apply to all applications pending as of the effec-
tive date of these rules.

(3) The Department may also apply these rules to applications cur-
rently being reviewed by the Department where a final determination is
pending or has been made, when the Department finds that its failure to
apply the new criteria set forth in these rules may hamper the Department’s

efforts to reduce the costs of the BETC program.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE
2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-
95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert.
ef. 1-1-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-1-00; DOE 1-2001, f. 10-5-01, cert. ef. 10-8-
01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004, f. & cert. ef. 7-1-04; DOE 1-2005, f.
12-30-05, cert. ef. 1-1-06; DOE 2-2006, f. 9-29-06, cert. ef. 10-1-06; DOE 3-2007, f. 11-30-
07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08; DOE 4-2008, f. 6-19-08, cert. ef. 6-
20-08; DOE 2-2009(Temp), f. & cert. ef. 11-3-09 thru 5-1-10; DOE 3-2010, f. & cert. ef. 4-
30-10; DOE 4-2010(Temp), f. 5-21-10, cert. ef. 5-27-10 thru 11-2-10; Administrative cor-
rection 11-23-10; DOE 14-2010, f. & cert. ef. 11-23-10; DOE 7-2011, f. & cert. ef. 10-25-11;
DOE 8-2012, f. & cert. ef. 7-10-12
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330-090-0110
Definitions

For the purposes of Oregon Administrative Rules, Chapter 330,
Division 90, the following definitions apply unless the context requires oth-
erwise:

(1) “Alternative Fuel”: A motor vehicle fuel, other than petroleum
gasoline or diesel, certified by the U.S. Environmental Protection Agency
for roadway use that results in equivalent or lower exhaust emissions or
higher energy efficiency when used. Alternative fuels include electricity,
biofuels, hydrogen, hythane, methane, methanol, natural gas, liquefied nat-
ural gas, liquefied petroleum gas (propane), renewable diesel and other
fuels the Director allows. Blends of these alternative fuels with conven-
tional fuels will only be considered an alternative fuel under these rules
when the concentration of the alternative fuel is 20 percent of the entire vol-
ume of the blended fuel or greater. Hydrated fuels must have a water con-
tent of 10 percent of the entire volume of the blended fuel or greater to be
considered eligible as an alternative fuel under these rules.

(2) “Alternative Fuel Fueling Station”: A renewable energy resource
facility necessary to refuel alternative fuel vehicle fleets. This will include
the facilities for mixing, storing, compressing, charging, and dispensing
alternative fuels, and any other necessary and reasonable equipment. It can
be a facility for either public or private use.

(3) “Alternative Fuel Vehicle (AFV)” is a vehicle designed to operate
on an alternative fuel and includes vehicles direct from the factory or vehi-
cles modified to allow the use of alternative fuels. AFV does not include
vehicles owned or leased by the State of Oregon acquired to comply with
federal requirements for fleet acquisition of alternative fueled vehicles or
vehicles leased by an investor-owned utility (IOU) to others. For purposes
of qualifying for a BETC, gasoline-hybrid AFVs purchased on or after
January 1, 2010 must also be designed for electrical plug-in.

(4) “Applicant”: An applicant means:

(a) A person who applies for a preliminary certification of a BETC
under this section includes:

(A) Individuals, corporations, associations, firms, partnerships, limit-
ed liability companies and joint stock companies.

(B) Any cooperative, non-profit corporation, or federal, state or local
governments including school districts, water districts, or any other special
districts. These entities are qualified applicants when they have a qualified
pass-through partner, or commit to select such a partner prior to final certi-
fication. These entities must follow all procurement processes, including
competitive bid, where applicable.

(C) A contractor installing an alternative fueled vehicle fueling station
in a dwelling.

(b) A person who applies for a final certification of a BETC under this
section must be the facility owner listed on the preliminary certification.

(c) The tax credit certificate will be issued to a facility owner or a
qualified pass-through partner, but the tax credit may only be claimed pur-
suant to ORS 315.354.

(d) An applicant for preliminary certification or final certification or a
tax credit recipient may not include any business or non-profit corporation
or cooperative that restricts membership, sales or service on the basis of
race, color, creed, religion, national origin, sexual preference or gender.

(5) “Biofuels”: A motor vehicle or thermal combustion fuel other than
petroleum gasoline or diesel which includes ethanol or is an ethanol blend
at concentrations of 11 percent of the entire volume of the blended fuel or
greater or biodiesel or is a biodiesel blend at concentrations of 20 percent
of the entire volume of the blended fuel or greater, including:

(a) Biodiesel which is a fuel comprised of mono-alkyl esters of long
chain fatty acids derived from vegetable oils or animal fats, designated
B100, and meeting the requirements of American Standards and Testing
Measurement (ASTM) D 6751 in effect on December 1, 2007 and is regis-
tered with the US EPA as a fuel and a fuel additive under Section 211(b) of
the Clean Air Act,

(b) Biodiesel Blends is biodiesel fuel meeting the requirements of
ASTM D 6751 in effect on December 1, 2007, blended with petroleum-
based diesel fuel, designated BXX, where XX represents the volume per-
centage of biodiesel fuel in the blend,

(c) Ethanol (CH3CH2OH) is an alcohol fuel also known as ethyl alco-
hol, grain alcohol, and EtOH made from starch crops or from cellulosic bio-
mass materials, such as grass, wood, crop residues, or used cellulose mate-
rials where component sugars are fermented into ethanol meeting the
requirements of ASTM designation D 4806-01a; “Standard Specification
for Denatured Fuel Ethanol for Blending with Gasolines for Use as
Automotive Spark-Ignition Engine Fuel” in effect on December 1, 2007,
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(d) Ethanol Blends which is ethanol fuel meeting the requirements of
ASTM D 4806, “Standard Specification for Denatured Fuel Ethanol for
Blending with Gasolines for Use as Automotive Spark-Ignition Engine
Fuel” in effect on December 1, 2007, blended with petroleum-based gaso-
line fuel, designated EXX, where XX represents the volume percentage of
ethanol fuel in the blend, and

(e) “E85,” a motor vehicle fuel that is a blend of agriculturally derived
denatured ethanol and gasoline or natural gasoline that typically contains
85 percent ethanol by volume, but at a minimum must contain 75 percent
ethanol by volume. For the purposes of this chapter, the energy content of
E85 is considered to be eighty-two thousand BTUs per gallon. E85 pro-
duced for use as a motor fuel shall comply with ASTM specification D
5798-99 in effect on December 1, 2007.

(6) “Biomass”: An organic matter such as agricultural crops and
residue, wood and wood waste, animal waste, aquatic plants and organic
components of municipal and industrial wastes comprised of uncontami-
nated carbohydrates and other cellulosic material, and organic by products
from wood pulping and other biologically derived materials including
organic fibers that are available on a renewable or naturally recurring basis.
This definition excludes cordwood or wood used for burning in fireplaces.

(7) “Building Automation Controls Facility”: Energy facilities that
control energy consuming equipment in a building are eligible when ener-
gy saving features exceed standard practice and applicable building code
requirements. Eligible cost does not include costs associated with opera-
tions, maintenance, or repair as defined in these rules. Facilities are eligible
when energy saving features meet the following requirements and applica-
ble code:

(a) For existing systems within their service life, the following stan-
dards apply:

(A) The baseline will be based on the existing system’s capabilities in
fully functional and operating condition.

(B) Eligible costs will be based on the incremental cost and energy
savings of the proposed system as compared to a fully functioning baseline
system (savings and costs associated with maintenance and repair activities
are not eligible).

(b) For systems beyond service life or new buildings, the following
standards apply:

(A) Eligible costs and energy savings will be based on the incremen-
tal cost and energy savings between the proposed system and the baseline
system.

(B) Only the components of the project that achieve energy savings
will be considered eligible. If the component does not achieve energy sav-
ings it will not be considered an eligible cost.

(C) The baseline system must incorporate similar technologies to the
proposed system. The minimum standard or baseline system will have the
following features, plus any additional features required by code: a
start/stop program, night setback program, enthalpy control program (econ-
omizer), lighting control program (sweep > 5,000 sq.ft.) and a variable flow
(10 hp and above).

(8) “Building Code”: Applicable state and local codes as defined in
ORS 455.010 that are in effect the date the Department receives the appli-
cation for preliminary certification.

(9) “Building Envelope”: That element of a building which encloses
conditioned spaces through which thermal energy may be transmitted to or
from the exterior or to or from unconditioned spaces.

(10) “Car Sharing Facility”: A facility in which drivers pay to become
members in order to have joint access to a fleet of cars from a common
parking area on an hourly basis. It does not include operations conducted
by a car rental agency.

(11) “Certified cost: The cost certified in the final certification issued
pursuant to ORS 469B.161.

(12) “Combined Heat and Power (Cogeneration)”: Means a facility
designed to generate electrical power and thermal energy from a single fuel
source with a fuel-chargeable-to-heat rate calculation demonstrating a heat
rate of 6,120 Btu/kWh or less (10 percent better than the 6,800 Btu/kWh
current standard generation). This facility may be eligible for a 35 percent
BETC. Facilities that do not meet this heat rate requirement may still qual-
ify in part for a credit relating to the heat recovery portion of the project.
The equation for the fuel chargeable to power heat rate calculation is FCP
= (FI - FD)/ P, where:

(a) FCP = Fuel chargeable to power heat rate.

(b) FI = Annual fuel input applicable to the co-generation process in
Btu (higher heating value).
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(¢) FD = Annual fuel displaced in any industrial or commercial
process, heating, or cooling application by supplying useful thermal energy
from a co-generation facility.

(d) P = Annual net electric output of the co-generation facility in kilo-
watt-hours.

(13) “Commercial New Construction Facility”: An energy facility
which includes a new structure or one of the following:

(a) An addition to an existing structure, which provides additional
square footage;

(b) An alteration to an existing structure, which changes the function-
al use of the entire structure;

(c) An alteration to an existing structure occurring within six months
of a change in the facility’s ownership; or

(d) A major renovation to 50 percent or more of the square footage of
an existing structure in which three or more building systems are changed.
Systems include but are not limited to: envelope, space conditioning, light-
ing, water heating and process.

(14) “Commercial Process”: An energy facility that is an energy-using
system (e.g., lighting, HVAC, or water heating). Such a system can be stud-
ied and judged on its own.

(15) “Commuter Parking Space” means a facility that is a parking
space that is:

(a) Located in an area where parking spaces are regularly available for
lease by the day or month to the public.

(b) Leased by the employer for an employee’s use:

(A) Separate from the lease for the business premises.

(B) As an integral part of the lease for the business premises if the
employer has the right to sublease the parking space to a commuter.

(c) Owned by the employer.

(d) Not located in a lot used primarily for business customers.

(e) Not provided to an employee for parking a vehicle the employee
regularly uses to perform the employee’s job duties.

(16) “Completed Application”: Contains all of the information
required in these rules and payments under OAR 330-090-0150. All ques-
tions on the application must be answered. Except for a facility using or
producing renewable energy resources with a certified cost that exceeds $10
million, a completed application for final certification must also include a
completed, signed pass-through partner(s) agreement form, where the facil-
ity owner chooses to transfer the tax credit. Except as provided in ORS
469B.167(2)(c) and OAR 330-090-0133, no application for a final certifi-
cation in which the facility owner has indicated a choice to transfer the tax
credit under ORS 469B.148 is considered complete until the Department
receives both the completed final certification application form from the
facility owner and the completed pass-through partner agreement form for
the tax credit, or portion of the tax credit, being transferred to the pass-
through partner.

(17) “Completed Facility”: A facility for which all costs have been
paid or committed by a binding contract or agreement and that is installed
and operating or, in the case of a Research, Development and
Demonstration facility, which the Director determines the applicant has
made all reasonable efforts to operate, including making changes required
by the Department.

(18) “Component Parts of Electric Vehicles”: means component parts
for use solely in Electric Vehicles and not in conventional vehicles.
Component parts shall be distinguished by their absence from convention-
al vehicles and shall not include components that can be used interchange-
ably in both electric and conventional vehicles. For the purpose of this def-
inition, “conventional vehicle” is a production vehicle that is powered with
an internal combustion engine, excluding hybrids.

(19) “Cooperative Agreement Organization”: The Department may
enter into cooperative agreements with qualified public purpose, govern-
mental, or other organizations to assist in the development and qualification
of BETC applications, with the scope of the agreement defined by the
Department based on the qualifications of the organization and subject to
conditions specified in the agreement.

(20) “Cost”: The actual capital costs and expenses needed to acquire,
erect, design, build, modify, or install a facility that is eligible to receive a
BETC. Costs that are incurred to bring a facility up to building code stan-
dards or otherwise repair the building in order to install the facility are con-
sidered necessary features, and may not be eligible. Costs financed with
federal funds, subject to specific restrictions, terms and conditions may be
eligible expenses, including but not limited to costs incurred by federal
agencies directly for capital, operating, or other expenses.

(a) Cost can include payments for:
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(A) Fees to finance, design or engineer the facility, including but not
limited to debt fees and equity fees;

(B) Title searches, escrow fees, government fees, excluding fees
required by OAR 330-090-0150, and shipping;

(C) All materials and supplies needed for the erection, construction,
installation or acquisition of the proposed facility; and

(D) Work performed by employees or independent contractors of the
applicant based on the following conditions:

(i) Employees or contractors must be certified, accredited, licensed, or
otherwise qualified to do the work;

(i) The work must be associated with the erection, construction,
installation or acquisition of the proposed facility or in the case of a
research development and demonstration facility, the work shall be direct-
ly related to the research, development, demonstration, facility design,
monitoring, assessment, evaluation and reporting related to the product or
technology;

(iii) Project management and other similar costs may only account for
up to 15 percent of the total eligible costs; and

(iv) Costs for employee’s or contractor’s work on the energy facility
must be detailed and documented as to specific tasks, hours worked, and
compensation costs. Donated, in-kind or volunteer labor is not eligible.

(E) Costs for legal counsel that is directly related to the development
of a qualifying facility (non-litigation related) or directly linked to the
research, development or demonstration facility (excluding patents, copy-
rights, etc.); and

(F) Facilities or equipment required for vehicles to provide trans-
portation services to serve riders (such as a wheelchair lift system) under
the American with Disabilities Act.

(b) Cost may not include:

(A) Interest and warranty charges;

(B) Litigation or other operational-related legal fees and court costs;

(C) Patent searches, application and filing payments;

(D) Costs to maintain, operate, or repair a facility;

(E) Administrative costs to apply for grants, loans, tax credits or other
similar funding for a facility including, but not limited to, the BETC review
charge, costs associated with the creation and development of the CPA ver-
ification letter and costs associated with securing a pass-through partner for
the facility;

(F) Routine operational or maintenance costs associated with the
facility, other than a transportation services facility, including services, sup-
plies and labor;

(G) Expenses related to training, education or other related expenses;

(H) Expenses that are directly or indirectly offset with federal fee
waivers; or

(I) Other costs the Director excludes.

(c) If a facility is built under a lease, lease-option or lease-purchase
contract, the lessee’s cost to acquire the facility is the value paid for the
facility. If that amount is not known, the cost is the sum of:

(A) Tax credits passed through by the lessor to the lessee;

(B) The amount paid when the facility is transferred; and

(C) The lease payments not including taxes, insurance, interest, and
operating costs.

(D) Payments to be made in the future must be discounted to present
value.

(d) If a facility serves more than one purpose, cost includes only items
needed to save energy and/or use renewable energy resources. This includes
new or replacement equipment that costs more because of its energy saving
features. The Department may do inspections to verify eligible costs.

(e) Incremental cost is the cost above a reasonable minimum expect-
ed to construct a similar facility without energy efficient features. Cost may
be limited to incremental cost for conservation applications for new facili-
ties or for the replacement of facilities beyond their service life, including
when a code, standard or other base system is required.

(A) In commercial new construction, it is the difference between
building to code, or standard practice if this exceeds code, and building to
meet or exceed the standards for substantial energy savings.

(B) In other facilities, it is the difference between prevailing practices
for that business or industry and a more energy efficient method.

(f) Eligible facility costs are limited by the following:

(A) Facilities must have a more than one to 15-year simple payback
period unless otherwise specified in these rules. If the simple payback peri-
od exceeds those limits, eligible costs will be prorated down to the highest
amount that would result in a qualifying payback; and

(B) Facilities must have a simple payback of more than one year and
less than the service life of the facility.
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(C) Rental dwelling weatherization facilities are limited to a 30-year
simple payback.

(D) Solar photovoltaic (PV) facilities are limited by the maximum eli-
gible facility cost ratio (MEC), expressed in terms of $/watt. PV facility eli-
gible cost shall be calculated by multiplying the appropriate rate provided
below by the facility size. Once a facility has received preliminary certifi-
cation the calculated cost shall be effective for 36 months for facilities to be
owned by the public and 12 months for all other facilities, from the date of
certification. If the Department has not received a complete application for
final certification within this time, the cost shall be recalculated based on
the rate in effect at that time the final application is submitted. The mini-
mum module performance certified by the manufacturer shall be used to
calculate eligible cost. The MEC for a facility rated to produce:

(i) Up to and including 30 kW is $7.50/watt.

(i1) More than 30 kW, but less than 200 kW, is -0.01 X (system size
in kW) + 7.8.

(iii) 200 kW or more is $5.80/watt.

(E) Costs for a facility, or portion thereof, that has previously received
a BETC.

(F) Costs to replace the same baseline facility more than once. The
Department may require the baseline facility to be specifically identified
and/or permanently decommissioned.

(G) For solar thermal (ST) systems,

(i) The maximum eligible cost (MEC), not including pool heating
facilities, shall be calculated using the following formula: MEC = SOC x
Number of modules x Solar Thermal Rate. Standard Oregon Conditions
(SOC) is based on the OG-100 collector performance data published by the
Solar Rating and Certification Corporation (SRCC) on the date the prelim-
inary application is issued. SOC is calculated using a weighted average of
the values in the “Mildly Cloudy” (1500Btu/ft2-day) test data using the fol-
lowing equation:

SOC=0.1(Category A)+0.2(Category B)+ 0.3(Category C)+0.4(Category D).

(ii) The system size is defined as the SOC multiplied by the number
of collectors in the system. The following thermal rates are divided into
three tiers based on the system size:

(I) For a system size of less than 100KBtu/day, the rate is
$220/KBtu/day

(IT) For a system size that is 100 KBtu/day or greater, but less than
250 KBtu/day, the rate is $210/KBtu/day

(II) For a system size greater than 250 KBtu/day, the rate is
$200/KBtu/day.

(H) Sustainable building practices facilities, recycling market devel-
opment, high performance homes, homebuilder installed renewable energy
facilities and transportation facilities, excluding efficient truck technology,
are exempt from simple payback requirements.

(I) For renewable energy facility installations, the following are inel-
igible costs: roofing, re-roofing and engineering for roofing on renewable
facilities.

(g) Costs for space conditioning or individual metering of a facility(s)
are limited to incremental costs, except when existing equipment is within
its Service Life when costs will be limited to the total eligible facility costs.
Incremental costs are limited to 40 percent of the cost to install a replace-
ment space or hot water heating system in rental dwellings, except as
defined in (i) below.

(h) Eligible costs for transportation facilities include, but are not lim-
ited to, telework, commuter pool vehicles, bicycles, Transportation
Management Association fees, incentive programs, transit passes, car shar-
ing, vanpool, individualized behavior change program, Research,
Development and Demonstration (RD&D), purchasing or otherwise obtain-
ing alternative fuel vehicles that are designed to transport five or more pas-
sengers, transportation services and transportation services for K-12 stu-
dents. Except for RD&D facilities, bicycle purchases, and commuter pool
vehicles with special equipment, the maximum eligible cost for transporta-
tion facilities is the result of the cost-per-vehicle mile calculated by a for-
mula adopted by the Oregon Department of Energy multiplied by the esti-
mated vehicle miles reduced (VMR) by the facility.

(i) Costs for premium efficient appliances as defined in this rule are
limited to incremental costs. The Department may determine the incremen-
tal cost as a portion of the facility cost based on similar facilities up to forty
percent of the purchase cost.

(j) In implementing the utility pass-through in OAR 330-090-0140(2),
utilities may set a minimum eligible cost to participate. The following
requirements apply:

(A) The utility must submit exact specifications of the limit to and
receive approval by the Department prior to implementation of the limit.
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(B) The utility must provide notification to the customer that there is
no minimum when applying directly to the Department, however, payments
required by OAR 330-090-0150(3) do apply.

(k) Sustainable building practices facilities are exempt from the pre-
vious requirements of this definition, as the eligible cost for these facilities
is calculated using data established in Table 1. [ED. NOTE: Table reference
is available from the agency.]

(1) The sum of any rebates or cash payments under ORS 469.631 to
469.645, 469.649 to 469.659, 469.673 to 469.683, or 757.612(5)(a), or
from a public purpose organization or federal grants or credits and the
BETC may not exceed total costs.

(21) “Cost-per-Vehicle Mile™: The total cost of one vehicle mile driv-
en by a single occupant. The components of calculating the total cost
include, but are not limited to, vehicle operation cost, fuel cost, travel time,
congestion and pollution. The calculation formula for the total costs is
available on the Department’s website.

(22) “Director”: The Director of the Oregon Department of Energy or
designees.

(23) “Energy Department”: The Department of Energy.

(24) “Energy Facility”: is defined in ORS 469B.130.

(25) “Facility”: is defined in ORS 469B.130 and also includes a
Research, Development & Demonstration (RD&D) facility that complies
with these rules. A facility must be located within the geographical confines
of Oregon. The dollar value of the first year energy savings must be less
than the cost of such facility, except as allowed for a Research Development
& Demonstration facility, transportation or recycling market development.

(a) An energy conservation measure (ECM), is a facility if it results in
substantial savings in the amount of purchased energy used at a site by a
business or other eligible entity. Energy conservation measures include
equipment installed for the purpose of reducing energy use.

(b) Costs for a facility needed to obtain substantial energy savings for
a new commercial, institutional, or industrial building. Savings will be
compared to energy used by a building, unit, or industrial process that does
not have the proposed conservation. But, such buildings must comply with
the Building Code and have the same use, size, space heat fuel, and orien-
tation as the applicant’s building, unit, or industrial process.

(c) A space conditioning system(s) is a facility if it provides substan-
tial energy savings and complies with the following BETC program
requirements:

(A) A report demonstrating any mercury-switch thermostats that is
replaced or have been recycled and, if so, how.

(B) Space conditioning systems installed in an existing dwelling unit
must not involve changing the fuel source. An incremental upgrade, as
defined in these rules, of a fuel switching facility will be allowed if the
upgrade complies with these rules.

(d) For buildings to be owned, leased, or otherwise operated and
maintained by the state, including the State System of Higher Education, to
qualify for the credit it must comply with the requirements of the State
Energy-Efficient Design Program (SEED) as defined in OAR Chapter 330,
Division 130 and associated guidelines, in addition to meeting requirements
of these rules.

(e) For a solar photovoltaic facility to be eligible to receive a BETC,
all qualifying installations must meet the following minimum facility spec-
ifications:

(A) Facility must be permitted and in compliance with all applicable
building and electrical codes.

(B) All facility equipment must be rated for the temperature and expo-
sure conditions in which it will operate.

(C) All facility components must be new (modules, inverter, batteries,
mounting hardware).

(D) Array mounting must not reduce the expected life or durability of
the structure on which it is located.

(E) The facility must include all building code required signage and a
customer manual.

(F) A customer manual must contain the following information:

(i) Facility documentation, including:

(I) As-built drawings that accurately describe the components
installed and the wiring design, including wire sizes, and estimated length
of wire runs.

(II) Facility site plan that indicates array and inverter location.

(IIT) Sunchart used to determine facility total solar resource fraction.

(IV) Operation and maintenance requirements including the name and
phone number of person(s) or company to call in the case of a facility fail-
ure.

(ii) Warranties and installation documentation
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(I) Minimum two-year contractor warranty for materials and work-
manship

(II) Manufacturer’s warranty for PV modules and inverter

(IIT) Permit documentation

(iii) Manuals and data sheets

() Bill of material listing all primary facility components including
part numbers

(IT) Inverter owner’s manual

(III) Manufacturer data sheets for major components, including but
not limited to: inverters, modules, racking/mounting facility, charge con-
troller and batteries.

(G) All facilities must include one or more meters that are capable of
recording the facility’s total energy production. Meters must be equivalent
to American National Standards Institute (ANSI) certified revenue meters
with a 0.5 or better accuracy class and, if digital, it must have non-volatile
data memory.

(H) Array must be sized to operate within the current, voltage and
power limits approved and warranted by the inverter manufacturer. The
temperature-adjusted voltage must remain within the inverter limits at the
historical record low temperature for the location in which it is installed.

(I) Wires must be sized to keep the total voltage drop below 2 percent
on the DC conductors from the array to the inverter including the existing
wire whips on the PV modules, and/or 2 percent on the AC conductors from
the inverter to the point of interconnection (total not to exceed 4 percent).

(J) The installing contractor must provide a minimum 24-month full
warranty on parts and labor to the facility owner.

(K) The solar array must be used exclusively for business purposes.
The applicant must supply a recent utility billing statement and a power
purchase or net metering agreement, with a local utility in the name of the
business. If the system is being placed on a rental dwelling, a signed rental
agreement must be provided and the property must remain a rental proper-
ty for at least five years. Arrays erected at a location that includes a resi-
dence that is not a rental dwelling, must be separately metered from the res-
idence to qualify for a BETC.

(L) Facilities participating in the pilot Feed-In Tariff program under
ORS 757.365 are not eligible to receive a BETC.

(f) For a solar thermal facility to be eligible to receive a BETC, all
qualifying installations must meet the following minimum facility specifi-
cations:

(A) The facility must be permitted and in compliance with all appli-
cable building, electrical, and plumbing codes.

(B) All equipment must be rated for the temperature and exposure
conditions in which it will operate.

(C) All primary facility components must be new (collectors, tanks,
controls, pumps).

(D) Array mounting must not reduce the expected life or durability of
the structure on which it is located.

(E) The facility must include a customer manual containing the fol-
lowing information:

(i) Facility documentation, including:

(I) As-built drawings that accurately describe the components
installed, including a valve chart.

(IT) Facility site plan that indicates the location of collectors and stor-
age tank.

(ITT) Sunchart used to determine facility total solar resource fraction.

(IV) Operation and maintenance requirements including the name and
phone number of person(s) or company to call in the case of a facility fail-
ure.

(V) Permit documentation.

(ii) Warranties and installation documentation, including:

(I) A minimum two-year contractor warranty for materials and work-
manship

(II) Manufacturer’s warranty for collector, tanks, pumps and heat
exchanger (if present) and any other components under warranty by the
manufacturer.

(IIT) Permit documentation.

(iii) Manuals and data sheets, including:

(D) Bill of material listing all primary facility components, including
part numbers

(IT) Facility controller owner’s manual

(IIT) Manufacturer data sheets for major components, including, but
not limited to: collectors, tank, controllers, pumps, Btu meter, expansion
tank, etc.
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(F) Facility is sized appropriately for the load. The solar savings fac-
tion is not to exceed 0.70 for domestic water heating systems without a
means of rejecting heat once the load is met.

(G) Thermal storage is adequate to accommodate daily use pattern.
For typical domestic load profiles, this is defined as a minimum of 1.25 gal-
lons per square foot of collector area. For facilities with loads that are coin-
cident with solar generate this storage amount may be reduced if documen-
tation is provided.

(H) All solar storage tanks must be insulated with not less than R15
insulation.

(I) The following standards are for pipe insulation:

(i) Collector loop insulation must be rated for conditions in which it
operates. Pipe insulation shall have a maximum K value of 0.25 Btu in/hr.
sq. ft. F® and a minimum thickness of 0.75 inches.

(ii) Potable water pipe located outdoors must be insulated to a mini-
mum R-value of 12. Pipe insulation must be protected with a U-V rated
tape or pipe jacket. U-V paint is not sufficiently durable.

(J) Anti-convective pipe loop or trap is required on the inlet and out-
let of the storage tank. These loops or traps shall have a minimum 8-inch
vertical drop to constitute an effective convective heat barrier. Heat trap nip-
ples alone are not reliable in stopping heat migration, and will not meet this
requirement.

(K) Install thermometers on collector supply and return pipes. One
movable thermometer for two wells is sufficient.

(L) Install a BTU meter capable of measuring total delivered energy
on all facilities with standard Oregon conditions rating greater than 250
KBtu/day. A Btu meter must have a designated flow meter and temperature
sensors and be located on the load side of the system.

(M) Install a properly sized thermostatic mixing valve on the output
of the domestic hot water system to ensure that delivered temperature does
not exceed 140°F.

(N) Solar thermal facilities must be installed in compliance with the
Oregon Mechanical Specialty Code (Chapter 14 OMSC), the Oregon
Residential Specialty Code (Chapter 23), the Oregon Plumbing Specialty
Code and all other local regulations with jurisdiction.

(O) Facilities must be designed and installed for complete automatic
operation including protection from freeze damage and overheating of col-
lectors.

(P) Pressurized storage tanks must not be allowed to be heated above
180°F.

(g) A facility does not include:

(A) A residential structure or dwelling that is being used for a resi-
dence, except for residential structures that are used exclusively as a rental
dwelling or that qualify as a licensed homebuilder installed renewable ener-
gy facility or high performance home facility.

(B) A renewable energy system or device, other than a homebuilder
installed renewable energy facility or high performance home facility, that
is placed on or at a residence, except for those used exclusively as a rental
dwelling, for the purpose of supplying energy to the residence.

(C) Swimming pools and hot tubs used to store heat.

(D) Wood stoves.

(E) Space conditioning systems and back-up heating systems, includ-
ing systems that do not meet code or minimum standards listed in the
BETC rules.

(F) Devices and substances whose use is common in the applicant’s
business, except hog fuel boilers that replace fossil fuel boilers.

(G) Pollution control facilities and alternate energy devices for which
a tax credit or ad valorem tax relief is granted under ORS 307.405,316.097
or 316.116.

(H) Devices or materials which are standard practice.

(I) Recycling automotive air conditioning chlorofluorocarbons
(CFC).

(J) Conservation in rental dwellings, for applicants listed in ORS
469B.145(1)(c)(A) and (B), which were issued an occupancy permit on or
after January 1, 1996.

(K) Other items the Director finds are not allowed under ORS
469B.130 to 469B.169.

(26) “Facility Eligible Square Footage™: For the purpose of calculat-
ing the tax credit amount for a Sustainable Building Practices Facility, facil-
ity eligible square footage includes all temperature-conditioned floor areas,
and one level of parking structures or parking structure elements of the
facility. It does not include exterior square footage beneath overhangs,
awnings, canopies; walkways or unconditioned plaza areas beneath condi-
tioned portions of the building.
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(27) “Facility Operator”: The person or people to whom the applicant
gives authority to manage a facility. Such person or people will be the appli-
cant’s agent for all reasons related to the facility once its development
begins.

(28) “Facility Owner”: An applicant who purchases and owns a qual-
ified facility.

(29) “Facility Start” prior to erection, construction, installation or
acquisition: The earliest date on or after the date of the application that
meets one of the following criteria:

(a) A non-refundable deposit will be placed on the facility equipment;

(b) A purchase order will be placed for the equipment;

(c) A contract for the design of the facility will be executed;

(d) A document that obligates the applicant to proceed with a facility
will be executed; or

(e) Any other type of financial commitment towards the erection, con-
struction, installation or acquisition of the facility. or

(f) For a Sustainable Building Practices Facility, the eligible cost date
is within 30 days of receiving the LEED registration number, before 50 per-
cent of Design Document for the facility are complete, or prior to receiving
building permits for the facility. or

(g) For a renewable energy facility, the applicant shall not be consid-
ered to have started erection, construction, installation or acquisition of a
proposed facility until excavation or actual physical construction of the
renewable energy facility has begun. Eligible costs include all costs as
defined in these rules, including costs incurred prior to the receipt by the
department of the preliminary certification application related to site and
facility development and approval. Applicants who start a facility prior to
issuance of preliminary certification shall not be eligible to reapply.

(30) “Federal Grant”: Any grant received from the federal government
in connection with a facility, includes grants authorized under §1603 of the
American Recovery and Reinvestment Act of 2009 (ARRA).

(31) “Final Certification”: Final certificate issued after completion of
an approved BETC facility.

(32) “Geothermal Energy”: Natural heat in any form below the earth’s
surface. It also means minerals in solution, or other products of naturally
heated substances below the earth’s surface. It includes:

(a) Products of geothermal processes, such as steam, hot water, and
hot brines; or

(b) Steam and gases, hot water and brine caused by injecting sub-
stances into the earth; or

(c) Heat or other related energy in the earth; or

(d) By-products of (a) through (c).

(33) “Ground Source Heat Pump”: means a heating, ventilating and
air-conditioning system, also known as a ground water heat pump, earth-
coupled heat pump, geothermal heat pump or ground loop alternative ener-
gy device that utilizes a subsurface closed loop heat exchanger to extract or
reject heat to the earth. A ground source heat pump is eligible for a 35 per-
cent BETC.

(34) “High Efficiency Combined Heat and Power” (Cogeneration):
means a renewable energy resource facility designed to generate electrical
power and thermal energy from a single fuel source with a fuel-chargeable-
to-heat rate yielding annual average energy savings of 20 percent is eligible
for a 50 percent BETC. The fuel chargeable-to-heat rate calculations shall
demonstrate a heat rate of 5,440 Btu/kWh or less (20 percent better than the
6,800 Btu/kWh current standard generation). Facilities that do not meet this
requirement may still qualify for a 35 percent tax credit (see Combined
Heat and Power) or in part for a tax credit relating to the heat recovery por-
tion of the project. The equation for the fuel chargeable to power heat rate
calculation is FCP = (FI - FD)/ P, where:

(a) FCP = Fuel chargeable to power heat rate.

(b) FI = Annual fuel input applicable to the co-generation process in
Btu (higher heating value).

(c) FD = Annual fuel displaced in any industrial or commercial
process, heating, or cooling application by supplying useful thermal energy
from a co-generation facility

(d) P = Annual net electric output of the co-generation facility in kilo-
watt-hours.

(35) “High Performance Home”: Meets the criteria in ORS
469B.130(8) and 469B.139 and is a home that is a dwelling unit construct-
ed by a licensed builder under the Oregon Residential Specialty Code with
its own space conditioning and water heating facilities and intended for sale
to an end-use homebuyer. The facility must meet the following require-
ments:

(a) Shall be certified through the ENERGY STAR® Homes
Northwest program.
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(b) Designed and constructed to reduce net purchased energy through
use of both energy efficiency and on-site renewable energy resources;

(c) Meet the criteria established for a high-performance home under
ORS 469B.139

(d) The building shell shall be constructed to at least the minimum
values specified in the following prescriptive path:

(A) Ceilings: U<0.030

(B) Walls: above grade U<0.050

(C) Walls: below grade U<0.060

(D) Floors: above grade U<0.025

(E) Floors: on grade, [slab edge] perimeter R-15 min. 2 feet vertical
or combined vertical/horizontal — heated slab also requires R-10 foam
board under slab.

(F) Windows and glass doors: U<0.32 (weighted average). Exception:
solar glazing that is part of a passive solar design may have a higher U-fac-
tor. Glass doors are doors that contain 50 percent or more glazing.

(G) Glazing area: glazing to floor area ratio < 16 percent (including
windows, skylights, and glass doors considered as glazing in the code) for
homes larger than 1,500 square feet of conditioned space floor area and <
18 percent for homes 1,500 square feet of conditioned space floor area and
smaller.

(H) Shell tightness: 5.0 ACH50 Pa confirmed by blower door test

(e) HVAC system and air ducts shall be incorporated into conditioned
space, or eliminate forced-air ductwork.

(f) Space conditioning equipment shall meet one of the following
requirements:

(A) Two-stage gas or propane furnace, minimum AFUE 0.92

(B) Gas or propane boiler, minimum AFUE 0.88

(C) Central AC SEER = 14 (if installed)

(D) Ducted heat pump = HSPF 8.5, air source, and ground source
COP =30

(E) Ductless mini-split heat pump with inverter drive, no incorporat-
ed electric backup heat, sized and installed as per ENERGY STAR®
Homes Northwest specifications in affect at the time the preliminary appli-
cation is issued.

(g) A Renewable Energy Facility shall provide on-site energy savings
or generation of not less than 1kWh/yr per square foot of conditioned floor
space.

(h) Water heating systems shall meet ENERGY STAR® Homes
Northwest specifications including secondary water heating equipment that
backs up solar domestic water heating facilities.

(i) Includes at least one of the following measures:

(A) Obtain certification through a Green Building program recog-
nized by the Department.

(B) Meet ENERGY STAR Homes Northwest Builder Option Package
#2 ventilation specifications through the use of a heat or energy recovery
ventilator, except that the sensible recovery efficiency shall be > 50 percent
at 32°F and the EUI shall be <1.5 Watts/cfm.

(C) Use a gas or propane water heater with a minimum EF of 0.80 for
primary water heating. The water heater may not also be used for space
heating or as the backup to a solar water heating facility to be considered a
qualifying measure under this section.

(j) A High performance home may meet a package of alternate shell
or HVAC measures that are equivalent to these requirements. Shell meas-
ures may be increased to offset HVAC efficiency, however HVAC measures
may not be used to reduce minimum shell requirements.

(A) Shell measures shall be a combination of assemblies that togeth-
er have a total U x A no higher than a base case home described in section
(C)(c), above. Trade-offs will be evaluated according to the thermal trade-
off procedure in Oregon Residential Specialty Code Chapter 11, Energy
Efficiency, Table N1104.1(1).

(B) Mechanical facilities will be evaluated for comparable annual
energy use.

(k) Shall be a detached single-family dwelling unit or a single-family
dwelling unit constructed in a group of two or more attached units in which
each unit extends from foundation to roof and with open space on at least
two sides.

(36) “Homebuilder Installed Renewable Energy Facility” is defined in
ORS 469B.130. The amount of the tax credit for homebuilder-installed
renewable energy facilities shall be capped at $9,000 per high performance
home. For purposes of this section, renewable energy resource facilities
may include: photovoltaic, solar domestic water heating, active solar space
heating, passive solar, and ground source heat pumps. The following
requirements must be met:
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(a) Photovoltaic: The credit amount is based on $3 per watt of
installed capacity as determined by the Department. Eligible installations
have a Total Solar Resource Fraction of at least 75 percent using the Total
Solar Resource Fraction (TSRF) method as described in the BETC appli-
cation. Installations must be verified by a Tax Credit Certified Solar PV
Technician. This verification must cover performance, longevity, and prop-
er documentation of the facility design, operation and maintenance.
Installers must provide a warranty covering all parts and labor for two
years.

(b) Solar domestic water heating: The credit amount is equal to $0.60
per kWh saved annually. The savings are based on values published by the
Solar Rating and Certification Corporation (SRCC) plus 100 kWh, which
are added to represent Oregon water heating loads. Solar thermal domestic
water heating installations must have a Total Solar Resource Fraction
(TSRF) of at least 75 percent and be designed to provide no less than 25
percent but not more than 70 percent of the annual domestic water heating
load. Installations must be OG-300 certified. Installations must be verified
by a solar thermal Tax Credit Certified Technician. This verification must
cover performance, longevity, and proper documentation of the facility
design, operation and maintenance. Installers must provide a warranty cov-
ering all parts and labor of the facility for two years.

(c) Active solar space heating: The credit amount is equal to $0.60 per
kWh saved based on a calculation procedure approved by Department staff.
Active solar space heating installations must demonstrate a whole building
annual energy savings of at least 15 percent to be eligible. Installations that
combine space heating and domestic water heating are allowed providing
that the solar storage tank is not heated by a backup heat source (e.g. gas or
electric water heater). Installations must be verified by a solar thermal Tax
Credit Certified Technician. This verification must cover performance,
longevity, and proper documentation of the facility design, operation and
maintenance. Installers must provide a warranty covering all parts and labor
of the facility for two years.

(d) Passive solar: The credit amount is equal to $600 per home plus
$0.60 per square foot of heated floor space. Passive solar design strategies
must demonstrate a whole building annual energy savings of at least 20 per-
cent to be eligible. This can be achieved by either meeting the prescriptive
requirements for a passive solar home under the Residential Energy Tax
Credit or demonstrated with whole building energy modeling and certified
by a professional engineer.

(e) Ground source heat pumps: Ground source heat pumps must have
a coefficient of performance (COP) of 3.5 or greater. The savings is based
on the incremental savings over the energy savings provided by the ground
source heat pump with a COP of 3.0. The credit amount is equal to $0.60
per kWh saved.

(f) Other: Other renewable energy resource facilities (e.g. wind tur-
bines, fuel cells) will be evaluated on a case-by-case basis and the credit
amount will be equal to $0.60 per kWh saved. Facilities must be connected
to home’s main service panel and installers must provide a warranty cover-
ing all parts and labor of the facility for two years.

(37) “HVAC Equipment”: Heating, Ventilation, and Air Conditioning
(HVAC) systems are eligible for a 35 percent BETC.

(a) Eligible combustion equipment (furnaces, boilers, water heaters,
and burners) must have a minimum combustion efficiency of 86 percent
Annual Fuel Use Efficiency (AFUE) rating. An exception may be granted
if the system efficiency is proven to be higher due to application of a dif-
ferent distribution system (e.g.: radiant systems in high infiltration spaces),
control strategies (e.g.: pony boilers), or reduced stand-by losses (e.g.: low-
mass boilers).

(b) Heat pumps must have an energy input that is entirely electric and
be rated with a Heating Season Performance Factor (HSPF) or Coefficient
of Performance (COP) as follows or higher:

(A) Air source heat pumps: 8.5 HSPF

(B) Water source heat pumps: ten percent greater than COP listed in
Oregon Energy Efficiency Specialty Code Chapter 5, Table 503.2.3(2)

(C) Air Conditioning: ten percent greater than COP listed in Oregon
Energy Efficiency Specialty Code Chapter 5, Table 503.2.3(1)

(38) “Hybrid Electric Vehicle”: An energy facility that is a vehicle
which draws propulsion energy from onboard sources of stored energy
which include both an internal combustion engine and a rechargeable ener-
gy storage system. The charging system for the energy storage system must
have an operating voltage of 100 Volts or higher. In addition to a hybrid
drive train, a Hybrid Electric Vehicle (HEV) must also have a regenerative
braking system. A vehicle purchased after January 1, 2010 is not eligible to
receive a BETC.
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(39) “Individualized Travel Behavior Change Program™: A facility
that is a program approved by the Oregon Department of Energy that
reduces vehicle miles traveled through one-on-one contact with participants
in a specific geographical area or in a targeted group.

(40) “Lease Contract”: A contract between a lessor and a lessee of a
facility.

(a) In a lease-purchase contract the lessee owns the facility at the end
of the lease and is eligible for the BETC.

(b) In a lease or lease-option contract the lessor owns the facility
through the life of the contract and is eligible for the BETC.

(41) Lighting Facility”: An energy facility that will reduce the affect-
ed lighting energy use by at least 25 percent or by at least 10 percent for a
new facility. For non-residential structures, an eligible facility must also
report whether there will be any lamps in the facility that will be subse-
quently replaced and if those lamps will be recycled, how.

(42) “Low Interest Loan™:

(a) For an electric utility, a loan with interest that is not more than 6.5
percent per year for those measures identified as cost effective in the utili-
ty audit. All other measures identified in the utility audit will be financed
by a rate established by the OPUC. The combined interest rate will not
exceed 12 percent.

(b) For all utilities, the loan principal or interest rate will be reduced
by the present value of the tax credit earned under these rules. If the prin-
cipal or interest is reduced to zero by applying the present value of the cred-
it without allotting all that value, the excess will accrue to the owner who
receives the loan. The loan will be repaid in a reasonable time not more than
10 years after it is issued.

(c) Some utilities may offer cash payment incentives as an option to a
loan. The present value of the tax credit may be added to this incentive as
provided in OAR 330-090-0140(2) of this rule.

(43) “Mass Transit District”: A mass transit district included in ORS
184.675(7).

(44) “Metropolitan Service District”: A metropolitan service district
included in ORS 184.675(7).

(45) “Necessary Feature”: A necessary feature does not qualify as an
eligible cost and is a feature for which the primary purpose is:

(a) Complying with the Building Code, including remodeling or new
construction that includes facilities to comply with the Building Code;

(b) Complying with specific state or federal statues or requirements
for pollution control or recycling facility equipment. Recycling facilities
are necessary features except as noted under the definition of “Recycling
Facility” in ORS 469B.130; or

(c) Routine maintenance or repair, such as replacing water damaged
insulation, a broken window, dry-rotted wood siding or trim.

(46) “Net Present Value™: A cash payment equivalent to the net pres-
ent value of the BETC as determined under OAR 330-090-0140. This is
also referred to as the “pass-through rate.”

(47) “Organization™ A corporation, association, firm, partnership,
limited liability company, joint stock company, cooperative, non-profit cor-
poration, or federal, state or local government including school district,
water district, or any other special district.

(48) “Pass-through Option™: An option that allows a facility owner to
transfer the facility’s tax credit eligibility to certain persons or businesses in
return for a cash payment equivalent to the net present value. A tax credit
may be transferred one time only, from the facility owner to an eligible
pass-through partner or partners.

(49) “Pass-through Partner”: A personal income tax payer, individual,
C corporation or S corporation that is transferred a tax credit certificate in
return for a cash payment equivalent to the net present value of the BETC.

(50) “Preliminary Certification”: Preliminary certificate issued upon
successful completion of the first stage in obtaining a BETC.

(51) “Premium Efficient Appliance”: An energy facility that is an
appliance that has been certified by the Department to have premium ener-
gy efficiency characteristics. Residential appliances are listed in the
Department’s Alternative Energy Devices Systems Directory. Commercial
appliances are listed in the Department’s Premium Efficient Commercial
Appliances Directory.

(52) “Public Purpose Organization”: The entity administering the
conservation and renewable public purpose funds described in ORS
757.612(3)(b)(A) and (B) or its agents.

(53) “Qualified Transit Pass Contract”: is defined in ORS 469B.130.

(54) “Recycling”: A process to change a waste stream into a useable
product or material. It does not include re-use in the same way the product
or material first was used unless it changes the product or material. It does
not include the combustion or incineration of a waste stream or components
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thereof, although these processes may be a part of an “Energy Facility” or
“Waste to Energy Facility” where they include characteristics required to
meet those definitions.

(55) “Recycling Facility™: is defined in ORS 469B.130.

(56) “Recycling Market Development Facility”: Facilities that stimu-
late demand for recycled materials. It includes facilities that meet one of the
following criteria:

(a) The facility uses recycled materials as feedstock to produce new
products; or

(b) Equipment that allows reuse of pre or post consumer waste in the
production of new products; or

(c) Recycled material equipment which yields a feedstock with new
and changed characteristics for the production of new products; or

(d) Equipment that enables a higher amount of recycled material feed-
stock to be used in the manufacture of a product.

(57) “Renewable Diesel”: A diesel fuel derived from biomass as
defined in United States Energy Policy Act 2005 Section 45K (C)(3), using
the process of thermal depolymerization that meets the following:

(a) Registration requirements for fuels and chemicals established by
the EPA under Section 211 of the Clean Air Act (42 U.S.C. 7454) in effect
on December 1, 2007, and

(b) Requirements of the ASTM D975 or D396 in effect on December
1,2007, and

(c) Has a producer’s Certificate of Analysis which certifies that the
lot, batch or produced volume for sale has an organic content concentration
of greater than 50 percent of the entire volume of the resultant fuel and the
organic feedstock material is described.

(58) “Renewable Energy Resource™: is defined in ORS 469B.130.

(59) “Renewable Energy Resource Facility”: means an energy facili-
ty used in the processing utilization, or storage of renewable energy
resources to:

(a) Replace a substantial part or all of an existing use of electricity,
petroleum or natural gas;

(b) Provide the initial use of energy where electricity, petroleum or
natural gas would have been used;

(c) Generate electricity to replace an existing source of electricity or
to provide a new source of electricity for sale by or use in the trade or busi-
ness;

(d) Perform a process that obtains energy resources from material that
would otherwise be solid waste as defined in ORS 459.005; or

(e) Manufacture or distribute alternative fuels, including but not lim-
ited to electricity, ethanol, methanol, gasohol or biodiesel.

(60) “Renewable Energy Storage Device™: A facility that enables the
storage of energy derived from Renewable Energy Resources as defined in
ORS 469B.130. To qualify as a renewable energy storage device a facility
does not need to be directly connected to a renewable energy resource, but
a beneficial relationship must be demonstrated between the energy output
of the resource or resources and the charge and discharge capabilities of the
facility. A Renewable Energy Storage Device includes, but is not limited to,
batteries or similar devices used to provide propulsive energy in electric
vehicles. The storage device may be designed to store energy for transmis-
sion lines provided that the transmission lines serve, at least in part, renew-
able energy resources.

(61) “Rental Dwelling”: means any property that meets the require-
ments of the state building codes and contains a dwelling unit or rooming
unit with permanent living facilities. Living facilities include facilities for
sleeping, eating, cooking and sanitation, for one or more persons, other than
the property owner, which is subject to a rental agreement that provides for
meaningful compensation to the owner and which compensation is subject
to Oregon income or excise tax.

(62) “Rental Weatherization”: means energy conservation and effi-
ciency measures that improve the energy efficiency of a rental dwelling. In
order to qualify for a BETC, an applicant must meet requirements (a)
through (c):

(a) An applicant must be planning to perform a minimum of two
weatherization measures on the rental dwelling if one of the measures is to
replace windows on the rental dwelling. Eligible second measures include
one of the following:

(A) Adding floor insulation to R-21,

(B) Attic/ceiling/roof insulation to R-38 or cavity fill,

(C) Wall insulation to R-13 or cavity fill,

(D) Replacing exterior doors to R-5,

(E) Duct sealing and testing by a contractor certified by the
Residential Energy Tax Credit program, or
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(F) An applicant can demonstrate that the measures (A) through (E)
above have already been completed by providing an energy audit from the
Energy Trust of Oregon or the applicant’s utility, if unavailable the
Department may approve another type of energy audit.

(b) Prior to being eligible to receive a BETC for installing a renew-
able facility on a rental dwelling, all standard weatherization measures,
including roof insulation to a minimum of R-38, floor to minimum of R-21
and walls to a minimum of R-13 (where achievable on outside walls where
no insulation is present) must be completed. An applicant shall provide
appropriate documentation, such as an energy audit as described above in
section (a)(F), to verify standard weatherization measures.

(c) For purposes of meeting the requirements of ORS 469B.151, when
a utility audit is not available, a vendor-provided audit demonstrating sub-
stantial savings and approved by the Department will suffice. A self-audit
based upon the following list may be substituted when accompanied by U-
values, areas, and other appropriate general information regarding the
measures, including:

(A) Caulking, weather-stripping and other prescriptive actions to seal
the heated space and ducts in a dwelling;

(B) Insulation of ceilings or attics to R-38 if achievable in areas with
R-19 or less, including insulation installed on flat roofs and associated ven-
tilation;

(C) Insulation of outside walls to a nominal R-13 if achievable in
areas where no insulation is present, of unfinished walls adjacent to unheat-
ed areas to R-21 if achievable in areas where no insulation is present, and
of finished walls adjacent to unheated areas to R-11 if achievable in areas
where no insulation is present;

(D) Insulation of floors over unheated spaces to at least R-25 if
achievable in areas where no insulation is present, and materials to support
the insulation and needed ground cover and ventilation;

(E) Insulation and sealing of supply and return air ducts in unheated
spaces to at least R-8 if achievable and no insulation is present and the ducts
are in unheated areas;

(F) Insulation of water heaters, water pipes, or steam pipes in unheat-
ed spaces and for at least 10 feet from the water heater in unheated areas to
at least R-3 if achievable and no insulation is present;

(G) Double-glazed windows (including sliding doors) with a U-value
of 0.30 or lower, when replacing single-glazed windows;

(H) Insulated exterior doors with a U-value of 0.20 or lower (R-5 or
higher);

(I) Programmable thermostats; or

(J) Blower door tests and blower door assisted whole house air seal-
ing or duct sealing performed by a contractor certified by the Department’s
Residential Energy Tax Credit technician certification program.

(d) If an applicant undertakes envelope measures, the following
requirements apply:

(A) Replacement windows must have a U-value of 0.30 or less for res-
idences.

(B) U-values must be 10 percent better (lower) than code require-
ments for commercial.

(C) Insulation that exceeds code requirements or when not required
by code is an eligible measure if substantial savings and economic criteria
required in the OARs are met.

(63) “Research, Development, and Demonstration Facility (RD&D)”:
A facility that complies with (a) through (f):

(a) A facility that is not standard practice and that is likely to produce
or produces products or technologies that are likely to qualify as a facility
in Oregon when commercialized. BETC RD&D applicants’ total lifetime
project costs will be determined for a defined period established at the time
of the initial application and will be capped at $20,000,000 for renewable
energy RD&D and high efficiency CHP RD&D and $10,000,000 for all
other RD&D project types. Additionally, eligible RD&D facilities must
comply with one or more of the following criteria:

(A) Research facilities that include a test bench research, prototype or
pilot scale construction of a theoretically proved or primary researched
technology;

(B) Development facilities that include the new manufacture or initi-
ation of the capability to produce or deliver facilities in Oregon, excluding
development facilities that increase established manufacturing or produc-
tion capacity in Oregon;

(C) Demonstration facilities that are likely to resolve questions on
how to apply new technology or that inform the public about new or
improved technology though pilot or production scale applications of tech-
nology;
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(D) Innovative travel reduction facilities that reduce vehicle miles
traveled. The applicant must conduct pre and post surveys that measure
travel reductions and submit the results with the application for final certi-
fication. A transportation district, mass transit district, or metropolitan serv-
ice district within a community of 50,000 or more people may not qualify
for more than $2 million annually in eligible costs for innovative travel
reduction programs;

(E) Facilities that improve energy efficiency in a focused geographic
area through the replacement of outmoded energy equipment with energy-
efficient equipment; or

(F) Facilities in the Director’s determination are likely to achieve
Oregon Department of Energy goals.

(b) A facility that demonstrates a reasonable potential to result in
energy or conservation benefits in Oregon for which the value is likely to
exceed the value of the tax credit, based on information filed with the appli-
cation for preliminary certification.

(c) A qualifying RD&D facility that exclusively supports renewable
energy resource use will be eligible for a 50 percent BETC; all other qual-
ifying RD&D facilities will be eligible for a 35 percent tax credit.

(d) Eligible costs for a Research, Development or Demonstration
facility may include:

(A) Engineering, design and administrative costs

(B) Costs inherent in a research, development and demonstration
facility that may not result directly in saved or produced energy. Such costs
may include:

(i) Facility design, monitoring, assessment, evaluation and reporting.
This includes but is not limited to: the development of standards, specifica-
tions, policies and procedures facilitating technology transfer; instruments,
and controls.

(ii) Other equipment needed to monitor, assess or evaluate the facili-
ty and the impacts of the facility.

(C) The following costs related to demonstration model(s) may be
considered eligible:

(i) Materials for the demonstration model(s).

(ii) The manufacturing, construction, assembly, and/or installation of
the demonstration model(s).

(iii) Testing and monitoring the demonstration model(s).

(D) Eligible costs for a Research, Development or Demonstration
facility are not subject to OAR 330-090-0110 (20)(f).

(E) Other eligible costs defined by Oregon Administrative Rule.

(e) Ineligible costs for a Research, Development or Demonstration
facility may include:

(A) The lease or purchase of land or building(s) unless the applicant
can clearly demonstrate to the Director that the cost is necessary and exclu-
sive to the facility.

(B) Other ineligible costs defined by Oregon Administrative Rule.

(f) A Research, Development or Demonstration facility is not eligible
to receive a BETC when the facility’s activities are a refinement of an exist-
ing technology and do not represent a strategic, new or potentially large
benefit to Oregon.

(64) “Residential Dwelling”: means a structure or the part of a struc-
ture that meets the requirements of the state building codes and is used as a
permanent home, residence or sleeping place by one or more persons who
maintain a household or by two or more persons who maintain a common
household. A BETC may not be claimed for a renewable energy facility
located in, adjacent to, or on a one or two family home unless the home is
used exclusively as a rental dwelling.

(65) “Residential Energy Tax Credit Qualifying Equipment”: means
equipment that qualifies under the standards and rules for the Residential
Energy Tax Credit from the Department. The equipment is eligible for the
BETC in either of the two following methods:

(a) A facility that consists solely of equipment that is on the qualify-
ing equipment list at the time of the application submittal may apply as out-
lined in the Oregon Administrative Rules 330-090-0105using operating
schedules, capacity, efficiency and cost information to prove qualification;
or

(b) The facility, made up of qualifying equipment may also effective-
ly qualify what would otherwise be an eligible Residential Energy Tax
Credit facility through the BETC Program by using the following formula.
Residential tax credit amount (from qualifying appliance list) + 0.35 =
BETC eligible cost.

(66) “Riders”: Employees, students, clients, customers, or other indi-
viduals using transportation facilities or transportation facilities for travel.

(67) “Service Life”: Equipment service life is as established in the
2007 edition of the American Society of Heating, Refrigeration and Air
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Conditioning Engineers (ASHRAE) Heating, Ventilating and Air
Conditioning (HVAC) Applications Handbook or as determined by the
Director for equipment not rated by ASHRAE. The Department may pro-
rate the eligible project cost based on the remaining service life of the
equipment. If the baseline facility has exceeded its service life, only an
incremental facility will be considered eligible for a tax credit.

(68) “Simple Payback™: The total eligible cost of a facility divided by
the expected yearly energy cost savings, stated in years.

(69) “Standard Practice”: Conventional equipment or material applied
in a way that it may be observed as a common or necessary feature of new
and existing businesses.

(a) In new commercial construction it may include but is not limited
to: electronic fluorescent ballasts; T-8 fluorescent lamps, compact fluores-
cent lamps that are not hard wired; parabolic louvered fluorescent fixtures;
R-19 insulated walls in wood frame construction; variable air volume space
conditioning systems; the portion of energy management controls that mon-
itor for life safety, maintenance, or control process for purposes other than
saving energy.

(b) In other energy facilities it may include but not be limited to
propane powered lift trucks, electric golf carts or curbside recycling bins.

(c) Any other equipment, material, or applications of equipment or
material as determined by the Director.

(70) “Substantial Energy Savings”: Means that the Department has
determined that:

(a) A facility, other than a lighting retrofit or sustainable building
facility and excluding Research Development & Demonstration, trans-
portation, recycling market development, recycling facility, will save at
least 10 percent of the energy used in a given facility;

(b) A lighting retrofit facility will reduce the affected lighting system
energy use by at least 25 percent;

(c) The energy facility is a sustainable building practices facility as
defined under “Sustainable Building Practices Facility” of this rule; or

(d) The facility measures are measures that would qualify under or are
measures recommended in an energy audit completed under ORS 469.631
t0 469.645, 469.649 to 469.659, and 469.673 to 469.683.

(71) “Sustainable Building Practices Facility”: Means a building
facility as defined under “Commercial New Construction” of this rule and
that:

(a) Is rated and certified LEED-NC™ , LEED-CS™ , or LEED-CI™
under the Leadership in Energy & Environmental Design (LEED™ ) Green
Building Rating System managed by the U.S. Green Building Council or is
rated and certified by a program approved by the Department that provides
comparable performance on environmental measures and equivalent or bet-
ter energy performance as documented by whole building energy modeling,
is commissioned and is verified by an independent third party. In addition,
a facility must:

(A) In achieving its LEED™ rating, the facility must earn at least two
points under Energy & Atmosphere Credit 1 (Optimize Energy
Performance).

(B) In achieving its LEED™ rating, the facility must earn at least one
point under Energy & Atmosphere Credit 3 (Enhanced Commissioning).

(b) Each LEED-NC™ or LEED-CS™ facility must calculate and
report the building’s annual solar income in Btu (not the site income). The
calculation must account for the contribution from each face (orientation
with surfaces exposed to direct sunlight) and must take into account any
existing or reasonably expected shading (by other buildings or vegetation,
e.g.) of these surfaces. Calculations may ignore such things as rooftop or
wall-mounted mechanical facility components.

(c) Facilities using on-site renewable energy production technologies
such as photovoltaic or wind technologies may treat these elements as a
separate renewable energy resource facility for tax credit purposes, provid-
ed that any points earned for such features in the LEED™ rating are not
required to achieve the rating on which the Sustainable Building facility
credit is to be based. In cases where subtracting such points would result in
a lowering of the LEED™ rating (e.g. from Gold to Silver), the tax credit
will be awarded on the basis of the lower rating. The rating point total, net
of renewable generation credits, can never be less than that required for a
Silver rating.

(72) “Total Cost™: The eligible cost of a facility not limited by ORS
469B.142.

(73) “Transportation District”: A transportation district included in
ORS 184.675(7).

(74) “Transportation Facility”: A facility that reduces energy used for
traveling, including but not limited to traveling to and from work or school,
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work-related travel or travel to obtain medical or other services. A trans-
portation facility must meet one or more of the following criteria:

(a) Telework defined as working from home instead of commuting a
longer distance to the principal place of employment. It does not include
home-based businesses or extension of the workday. Telework equipment
must be installed to reduce employee vehicle miles traveled a minimum of
45 working days per 12 consecutive months. Eligible costs include pur-
chase and installation of new equipment at the telework site. Computer, fac-
simile device, modem, phone, printer, software, copier, and other equip-
ment necessary to facilitate telework as determined by the Director are eli-
gible costs. Eligible cost for telework facilities does not include replace-
ment cost for equipment at the principal place of business when that equip-
ment is relocated to the telework site; fees for maintenance and operation
of any equipment; office furniture and office supplies or training costs.

(b) Telework for the purpose of reducing business vehicle miles trav-
eled must reduce employee business related travel by 25 percent.

(c) Commuter pool vehicles transporting three or more riders dedi-
cated to reducing vehicle miles traveled. The vehicle must be used a mini-
mum of 150 working days per 12 consecutive months. Eligible cost
includes the purchase or cost of the vehicle(s). If vehicles with special
equipment are being purchased, a copy of the sales quotation showing the
additional cost for the equipment must be submitted. The vehicle must
remain in service for five years. Where vehicles are used for business trav-
el other than transporting riders, eligible cost shall be reduced based on the
estimated percent of miles dedicated to reducing travel. Transportation dis-
tricts, mass transit districts, or metropolitan service districts within com-
munities of 50,000 or more people are not eligible if they receive other fed-
eral or state funding for the purposes of offsetting the costs.

(d) Transit passes used by an applicant’s riders or in fareless zones to
reduce vehicle miles traveled. Eligible cost includes the cost of the transit
pass or the cost specified in the contract for providing the fareless zone.
Transportation districts, mass transit districts, or metropolitan service dis-
tricts within communities of 50,000 or more people are not eligible.
Eligible cost also includes the cost of equipment used as a shelter for riders
waiting for transit. To be eligible, the shelter must be part of a transit pass
facility. Applicants must subtract any employee contributions for transit
passes from eligible costs.

(e) Bicycle used by an applicant’s riders to reduce vehicle miles trav-
eled a minimum of 45 work days per 12 consecutive months. Maximum eli-
gible costs of $800 include purchase of bicycles and equipment used to
store bicycles. Accessory items, such as locks, panniers, rain gear helmets,
etc. are not eligible, except for bicycle lights.

(f) Fees paid by an applicant to a Transportation Management
Association (TMA) or nonprofit organization that provides transportation
services for the purpose of reducing vehicle miles traveled by a passenger.
The fee must be part of a transportation facility and cannot exceed the cost
of the transportation facility. To be eligible, the applicant must provide ver-
ification of an agreement with the transportation provider for specific serv-
ices that reduce vehicle miles traveled.

(g) The cost of an incentive program paid by the applicant that pro-
vides a financial incentive to a passenger for reducing vehicle miles a min-
imum of 45 work days per 12 consecutive months. To be eligible the appli-
cant must provide a written incentive program plan for Energy Department
approval.

(h) Car sharing is defined as a program in which drivers pay to
become members in order to have joint access to a fleet of cars. Eligible
cost for car sharing includes the cost of operating a car sharing program,
including the fair market value of parking spaces used to store the cars
available for the car sharing program, but does not include the cost of the
fleet of cars. It does not include operations conducted by a car rental
agency.

(i) Transportation Service is defined as a facility that provides trans-
portation services to reduce vehicle miles driven by a single occupant vehi-
cle. The eligible cost for a transportation service facility is the cost for pro-
viding the transportation service, but does not include the cost of the vehi-
cle. The transportation service facility must provide service for a minimum
of 150 days per 12 consecutive months. Transportation districts, mass tran-
sit districts, and metropolitan service districts in communities with 50,000
or more people are not eligible if they receive other federal or state funding
for the purposes of offsetting the costs. Applicants must subtract any fare-
box contributions from eligible costs.

(j) Individualized Travel Behavior Change is defined as a facility that
is a program approved by the Oregon Department of Energy that reduces
vehicle miles traveled through one-on-one contact with the participants in
a specific geographical area or in a targeted group. Pre and post-facility sur-
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veys must be conducted. The applicant must submit a report with the results
of these surveys to measure travel reduction. Eligible costs include capital
expenditures, administrative and communication costs. Facilities are sub-
ject to the VMR cost-effectiveness formula.

(k) Vanpool Program is defined as a facility that is an employer-spon-
sored or organization sponsored program that provides transportation to
registered members to commute on a regular basis. Eligible costs include
vehicle operation costs, but do not include the cost of the vehicle. The appli-
cant must conduct pre and post-facility surveys and submit a report with the
results of these surveys to measure reduction in vehicle miles. The program
must provide service for a minimum of 150 work days per 12 consecutive
months. Facilities are subject to the VMR cost-effectiveness formula.

(1) Transportation Services for K-12 Students is defined as a facility
that is a program that provides transportation services for K-12 students
during the school year. All entities, including transportation districts, mass
transit districts, or metropolitan service districts within communities of
greater than 50,000 people, are eligible.

(A) The tax credit amount shall be based on the cost per student and
a reasonable estimate of the actual number of students served.

(B) Eligible agencies shall develop a monthly cost per student serv-
ice, based on but not limited to lost revenues, added costs, and VMR cost-
effectiveness to be approved by the Department.

(C) The applicant must conduct pre and post-facility surveys and sub-
mit a report with the results of these surveys to measure reduction in vehi-
cle miles.

(m) The purchase of efficient truck technology for trucks and related
truck trailers, as defined in ORS 801.580, for commercial motor vehicles,
as defined in ORS 801.208, that are registered under ORS 803.420, or for
commercial motor vehicles that are proportionally registered under ORS
826.009 or 826.011. Eligible efficient truck technology, such as an auxiliary
power unit (APU), must be recognized as a verified technology by the U.S.
Environmental Protection Agency (USEPA) SmartWay Transport
Partnership to potentially qualify.

(A) Eligible projects must meet the following requirements:

(i) Retrofit a truck or add to a newly manufactured truck one or more
USEPA SmartWay efficiency measures. With a newly manufactured truck,
a new trailer with one or more SmartWay efficiency measures may also be
included with this project. The new trailer and newly manufactured truck
must independently qualify for tax credits; and

(ii) Eligible vehicles must demonstrate Oregon registration with a cur-
rent Cab Card as part of the Application for Preliminary Certification by:

(I) Commercial (Oregon-only registration operated solely in Oregon)
with a red Oregon-only commercial “YC” plate from the Oregon Motor
Carrier Transportation Division (MCTD); or

(IT) International Registration Plan (IRP), also referred to as
Apportioned registration, with a red Apportioned “YA” plate from the
Oregon MCTD. For IRP vehicles, eligible facilities must meet the follow-
ing requirements as part of the application for preliminary certification:

(II-a) Provide the two most recent calendar year IRP billing notices
that document the percentage of a vehicle’s annual mileage that was driven
in Oregon.

(II-b) For proposed eligible facilities that have no recent calendar year
IRP billing notice documentation, provide a signed project owner statement
indicating the anticipated percentage of miles that will be driven in Oregon
over the next two years.

(B) Applicants that can document that 15 to 50 percent of the annual
mileage of a vehicle that meets the requirement in (A) of this subsection
occurs in Oregon are eligible to receive a tax credit equal to 35 percent of
71.5 percent of the facility’s otherwise eligible certitied costs.

(C) Applicants that can document that more than 50 percent of the
annual mileage of a vehicle that meets the requirement in (A) of this sub-
section occurs in Oregon are eligible to receive a tax credit of 35 percent of
the facility’s eligible certified costs.

(D) Proof that the applicant has a sufficient nexus with the state of
Oregon. This includes a dedicated location in Oregon for maintenance, dis-
patch, and monitoring of facilities.

(E) The facility’s simple payback period must be between more than
one and fifteen years.

(75) “Transportation Provider”: is defined in ORS 469B.130.

(76) “Transportation Services Contract”: is defined in ORS 469B.130.

(77) “Utility”: Gas or electric utilities as defined below.

(a) An Investor Owned Utility (IOU) as defined in ORS 757.005, or
its subsidiaries and affiliated interests as defined in ORS 757.015; or

(b) A Publicly Owned Utility (POU) and people’s utility district as
defined in ORS 261.010, or a municipal or cooperative utility.
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(78) “Vanpool Program”: means a program that provides opportuni-
ties for a designated group of riders to share the usage of a vehicle to com-
mute between different communities/neighborhoods on a regular basis.

(79) “Vehicle Miles Reduced (VMR)”: Reduction in miles achieved
by a facility when compared to single occupant vehicles.

(80) “Waste-to-Energy Facility”: means an energy resource facility
that recovers materials and energy from a waste stream under conditions
listed below. The BETC program intends to encourage the responsible use
of all resources including waste streams. Generally, recovery of a material
will be preferred in comparison to recovery of energy. In order to respect
the embedded energy of a material stream the following criteria have been
established to define facilities that do not meet the definition of a recycling
facility, but provide environmentally responsible recovery from a waste
stream. Therefore, equipment used to recover materials and energy from a
waste stream is an eligible facility when all of the following conditions are
met:

(a) The value of the marketable materials and energy resources recov-
ered from the waste stream, less the value of the external energy resources
consumed in the recovery process is greater than the magnitude of the costs
incurred or revenues derived in disposal of the waste stream in standard
industry practice.

(b) Recovered material/end product, exclusive of fuel or lubricant,
exceeds 50 percent or higher on a dry mass basis.

(c) The facility does not increase the release of toxins, fossil-derived
greenhouse gas emissions, or other emissions.

(d) The facility does not divert materials from a higher value use.

(e) The facility has an acceptable energy balance as determined by the
Director.

(81) “Wind Facility”: means a facility that converts wind power into
another energy resource.

(82) “Year”: Calendar year.

[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 469.040 & 469.165

Stats. Implemented: ORS 469.185 - 469.225

Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1986, f. & ef. 8-29-86; DOE 2-1988, f. &
cert. ef. 3-17-88; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE 3-1990, f. & cert. ef. 9-20-
90; DOE 4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-14-92, cert. ef. 12-15-92;
DOE 2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-
12-95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert.
ef. 1-1-98; DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-
1-00; DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-
2004, f. & cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 2-2006, f. 9-29-
06, cert. ef. 10-1-06; DOE 3-2006, f. 11-27-06, cert. ef. 12-1-06; DOE 3-2008, f. & cert. ef.
3-21-08; DOE 4-2008, f. 6-19-08, cert. ef. 6-20-08; DOE 2-2009(Temp), f. & cert. ef. 11-3-
09 thru 5-1-10; DOE 3-2010, f. & cert. ef. 4-30-10; DOE 4-2010(Temp), f. 5-21-10, cert. ef.
5-27-10 thru 11-2-10; Administrative correction 11-23-10; DOE 14-2010, f. & cert. ef. 11-
23-10; DOE 3-2011(Temp), f. 4-15-11, cert. ef. 4-18-11 thru 10-14-11; DOE 6-2011, f. &
cert. ef. 9-29-11; DOE 7-2011, f. & cert. ef. 10-25-11; DOE 8-2012, f. & cert. ef. 7-10-12

330-090-0120
Preliminary Certificate Application Requirements for a BETC

(1) Eligible facilities

(a) The Department may issue only one BETC for each separate and
distinct facility under these rules. The following facilities, as further
defined in these rules, are eligible for a BETC: An energy facility, recycling
facility, rental dwelling weatherization facility, transportation facility, car
sharing facility, sustainable building practices facility, alternative fuel vehi-
cle or facilities necessary to operate alternative fuel vehicles, including but
not limited to an alternative fuel vehicle refueling station, a high-efficiency
combined heat and power facility, a high-performance home, a home-
builder-installed renewable energy system or a research development &
demonstration facility that complies with these rules.

(b) A proposed facility must meet applicable codes and standards,
must include a warranty and must be serviceable locally.

(2) Required information

(a) Persons requesting a BETC shall apply on the Department-
approved form for a preliminary certificate. In addition to the information
required in ORS 469B.145, the applicant shall provide the following infor-
mation:

(A) The name, address, and phone number of the applicant, owners of
the facility, and the developers of the project.

(B) The applicant’s federal tax identification number or social securi-
ty number which may be shared with the Department of Revenue to facili-
tate the administration of the state tax law.

(C) Proposed facility construction and operational start and finish
dates. A facility’s start date is the date that the project applicant financially
commits to the project. Financial commitment includes, but is not limited
to: making a down-payment or deposit, signing a contract with a vendor,
ordering material or equipment, beginning construction or installation.
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(D) The proposed facility location within the geographical confines of
Oregon or in the case of an alternate fuel vehicle demonstrated intent that
the vehicle will be titled in the State of Oregon.

(E) Information demonstrating that the proposed facility will comply
with or have a variance from the land use laws of the city or county where
the facility will be located;

(F) Information demonstrating that the proposed facility will comply
with all other local, federal, and state laws, including but not limited to the
following:

(i) A water power energy facility that uses navigable waters or that
sells electricity must have a permit, license or exemption from the Oregon
Department of Water Resources (DWR) and the Federal Energy Regulatory
Commission (FERC). Proof of permits, licenses, or exemptions from DWR
and the FERC must be submitted to the Department before a facility is eli-
gible to receive final certification. Also, if the facility uses water from the
Columbia River basin, it must comply with the Northwest Power and
Conservation Council’s Fish and Wildlife Program.

(ii) A geothermal energy facility must have the proper permit from the
Oregon Department of Geology and Mineral Industries (DOGAMI) or a
permit from DWR.

(iii) A biomass energy facility must have required permits from the
Oregon Department of Environmental Quality (DEQ).

(G) A list of appropriate authorizations for all work performed includ-
ing but not limited to appropriate licenses, permits, or other authorizations
that are required by state or local jurisdiction for the facility.

(H) Information demonstrating the intended operation, maintenance
and use of the facility, including but not limited to, where appropriate, the
amount and type of jobs potentially created or eliminated in the construc-
tion, installation and operation of the facility in Oregon, the benefits of the
facility with regard to overall economic activity in this state, the amount of
projected energy saved, generated or transmitted and a demonstrated intent
that the facility will be maintained and operated for at least five years after
the facility is operational. Except that, as a condition of the preliminary and
final certificate, the following facilities must remain in operation for one
year: Tele-working equipment, transit passes, transportation services,
incentive programs, car-share programs and individualized travel behavior
change programs, and van-pool programs. If an applicant expects that a
facility not listed in this subsection will operate less than five years, the
applicant may submit a request for approval of the shorter operating period
as part of their application for preliminary certification. This request shall
include information describing the proposed facility and supporting the
proposed operating period. The Director will determine whether to approve
the shorter operating period and may include conditions, reductions or
other limits on any potential tax credits.

(I) A declaration from the applicant that all property taxes for the
facility have been paid and there are no delinquent property taxes associat-
ed with the facility.

(J) Applications for facilities using or producing renewable energy
resources, or facilities listed as renewable energy resources as defined
under ORS 469B.130 shall provide all information required as part of the
tiered priority system under OAR 330-090-0350.

(b) The Department may request additional information from the
applicant in order to determine whether multiple applications have been
made for the same facility. The department will make its determination
based on the following:

(A) All applications under consideration will be reviewed against
other current applications, facilities that have received preliminary certifi-
cation and facilities that have received final certification within the past 12
months. Further review shall be given to applications which:

(i) when combined exceed the annual limit for a tax credit found in
ORS 469B.142.

(ii) are individually below the threshold for one year tax credit found
in ORS 315.354, but if combined exceed this threshold; or

(iii) when combined, result in assessment within a different category
or tier, or against different criteria or cost allowances.

(B) Applications for facilities using or producing renewable energy
resources, or facilities listed as renewable energy resources as defined
under ORS 469B.130 will be determined to be a single facility, despite the
number of applications, owners or construction phases, if three or more of
the following apply:

(i) The facility is located on one or more adjacent parcels of land or
parcels;

(ii) The facility has been recognized in a license or permit as a single
facility by a federal, state, county, city or local authority including, but not
limited to siting council, state or local boards or commissions, or the facil-
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ity has obtained or applied for siting or land use approval and other appli-
cable permits, licenses or site certificates as a single facility or on a single
application;

(iii) When the facility is designed to generate energy, the construction
of the facility is performed under the same contract with a general contrac-
tor licensed under ORS 701 or multiple contracts entered into within one
year of each other with one or more general contractors licensed under ORS
701. If facilities will be completed in phases over time, the applicant must
demonstrate that each of the phases of the facility would independently
qualify as an eligible facility and that each phase of the facility is not inter-
dependent in purpose or the manner in which it will be owned, financed,
constructed, operated, or maintained or the facilities or phases of the facil-
ity will be determined to be one facility for the purposes of these rules;

(iv) The facility owners have entered into or expect to enter into
agreements to share project expenses, personnel, capital investments
including generating equipment or other resources related to the facility;

(v) The generating equipment for the facility and the related facility
was purchased by the same person or persons who own or operate the facil-
ity or have taken action under any of the above factors;

(vi) A facility is connected to the grid through a single connection or
multiple connections when there is a shared net metering, power purchase
or other applicable transmission agreement; or

(vii) Other factors or considerations which demonstrate that the facil-
ity is not a separate and distinct facility based on its construction, operation,
maintenance and output.

(C) Applications other than those described in subsections (B) will be
considered a single facility if three or more of the following apply:

(i) shared ownership of facilities,

(ii) shared location of facilities,

(iii) project permits are issued to a common entity or at the same time
or

(iv) a shared contract to construct the facilities.

(c) Anticipated capital expenditures and other costs as defined in these
rules for the erection, construction, installation or acquisition of the pro-
posed facility, its expected operational life, and its simple payback as
defined in ORS Chapter 469B and these rules.

(d) Information demonstrating anticipated substantial energy savings
or a description of products that will result from the facility and how those
products will result in substantial energy savings.

(e) For a proposed renewable energy resource facility, proof the
resource level is adequate for a feasible facility. Such proof includes data
listed in (A) through (G). Other data may be used if the listed data cannot
be obtained at a reasonable cost, such as for RD&D facilities.

(A) For a solar energy facility: A sun chart and solar insolation data
for the site. Facilities must have a Total Solar Resource Fraction of at Least
75 percent.

(B) For a wind energy facility:

(i) The average monthly wind speed for 12 consecutive months at the
proposed site. Measure wind speed at or as close as practically feasible to
the hub height of a horizontal axis wind machine; or, the equator of a ver-
tical axis wind machine; or

(ii) Measure wind speed at two heights for 12 consecutive months, the
lowest one at least 10 meters above ground and estimate the wind speed at
hub or equator height; or

(iii) In the event of less than one year’s measurements at the proposed
site, include the months of on-site measurements and supplement these data
with estimated average monthly wind speeds at or near the proposed site to
complete the 12 consecutive month data set. Such estimated data should be
obtained from a nationally recognized firm that provides estimated wind
resource data based on advanced national wind mapping technology; or

(iv) The estimated average monthly wind speed for 12 consecutive
months at or near the proposed site obtained from a nationally recognized
firm that provides estimated wind resource data based on advanced nation-
al wind mapping technology.

(v) In the event that estimated wind resource data are used as
described under section (iii) and (iv) above, the project owner shall provide
to the Department not later than 14 months after the start-up date, one year
of actual monthly energy production data and, if available, actual monthly
average wind speed data at wind energy facility’s site.

(vi) Proposed equipment must meet the following:

(I) Each proposed model of the system must demonstrate reliable
operation of that model of equipment and show monthly data of average
energy produced (kWh) and average wind speed for one consecutive year
at a site with average annual wind speeds of at least 12 mph; or
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(II) Proof that the proposed wind system model is listed on the offi-
cial list of Qualified Wind Generators published by the Energy Trust of
Oregon, the California Energy Commission, or the New York State Energy
Research and Development Authority (NYSERDA) in effect on April 30,
2010; or

(IIT) The proposed manufacturer’s power curve, the estimated annual
energy production based on the site’s wind speed data, and the manufactur-
er’s performance guarantees (on-line availability and power curve).

(vii) The Department reserves the right to deny eligibility for any
wind system for any reason including, but not limited to: poor generator
performance, concerns about wind generation system design or quality of
data presented, lack of manufacturing support for maintenance, warranties,
etc., and insufficient experience with generation.

(C) For a geothermal energy facility (except a heat pump system): A
plot of well temperature versus time at the design flow rate at steady state
temperature.

(D) For a water power facility: One year of actual or predicted aver-
age monthly stream flows. If flows are predicted, describe the method used
to predict flows.

(E) For a biomass energy facility: Data that show the resource is avail-
able in an amount that meets the facility’s energy requirements for a period
of a minimum of five years.

(F) For a waste heat recovery facility: A table showing how much
waste heat is available and from what sources.

(G) For wood-fired boilers or furnaces with heat output capacities of
less than 2 million British Thermal Units per Hour: Certification that they
produce particle emissions equal to or less than 2.5 grams per hour for cat-
alytic stoves and 4.5 grams per hour for noncatalytic stoves by an inde-
pendent wood stove laboratory currently certified by the United States
Environmental Protection Agency (US EPA).

(f) The payment required by OAR 330-090-0150(3).

(g) For proposed alternative fuel vehicle facilities: proof that the pro-
posed vehicle or conversion equipment is on DEQ’s approved list in effect
on December 1,2007, the current exhaust emissions, the expected emission
reductions, the expected annual energy and/or cost savings (if any).

(h) For proposed alternative fuel vehicle facilities: the proposed num-
ber of vehicles to be converted or new vehicles purchased, the expected
annual fuel savings, the type of alternative fuel used, and the expected
annual amount of alternative fuel used.

(i) For proposed alternative fuel fueling station facilities: a description
of proposed fueling systems, the estimated number of alternative fuel vehi-
cles that will use the proposed station, the type of alternative fuel that will
be dispensed, and the expected annual amount that will be dispensed.

(j) For proposed transportation facilities: required documentation for
each category specified under the definition of “Transportation Facility” in
these rules.

(k) For a proposed waste-to-energy renewable energy resource facili-
ty that meets the definition of waste stream includes the anticipated per-
centage of waste stream product to be recovered and a remediation plan for
anticipated emissions and byproducts.

(3) Standards When Reconstructing a Facility: If a facility is recon-
structed and an application for preliminary certification is filed seeking a
tax credit on the reconstructed facility, any tax credit certified for the recon-
structed facility will be reduced by the amount of the original tax credit
remaining for the original facility.

(4) If the Department determines that the applicant qualifies for a
BETC, the Department may issue a preliminary certification. The prelimi-
nary certification may contain specific criteria and conditions for the facil-
ity to meet in order to obtain a final certification based on the information
provided in the application for the BETC and type of facility that is
described in the application. In addition, the Department may require the
applicant to enter a performance agreement or other similar agreement as a

condition of approval.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 4-1991, f. & cert. ef. 12-3-91; DOE 2-1993,
f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-95, cert.
ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert. ef. 1-1-98;
DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f.12-22-99, cert. ef. 1-1-00; DOE
1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004, f. &
cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 3-2007, f. 11-30-07, cert. ef.
12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08; DOE 4-2008, f. 6-19-08, cert. ef. 6-20-08; DOE
2-2009(Temp), f. & cert. ef. 11-3-09 thru 5-1-10; DOE 3-2010, f. & cert. ef. 4-30-10; DOE
4-2010(Temp), f. 5-21-10, cert. ef. 5-27-10 thru 11-2-10; Administrative correction 11-23-10;
DOE 14-2010, f. & cert. ef. 11-23-10; DOE 7-2011, f. & cert. ef. 10-25-11; DOE 8-2012, f.
& cert. ef. 7-10-12
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330-090-0130
How the Oregon Department of Energy Processes a BETC
Application

(1) General:

(a) The Director reviews a BETC application in two stages. The first
stage is called preliminary certification. The second stage is called final cer-
tification. The final certification consists of the determination of eligible
costs for purposes of the tax credit and the issuance of the BETC final cer-
tificate.

(b) To begin the review process for each stage, or to change the facil-
ity during the review process, an applicant must submit an application on
the form approved by the Department. Applications for facilities that use or
produce renewable energy resources, or are listed as renewable energy
resources as defined under ORS 469B.130, must be submitted under the
tiered priority system described in OAR 330-090-0350 and include any
additional requirements under this section.

(c) A facility owner planning to use a Pass-through Partner will select
the pass-through option on the Application for Preliminary Certification.

(d) The Director may impose conditions in approving a preliminary or
final certification that the facility must operate in accordance with the rep-
resentations made by the applicant, and is in accordance with the provisions
of ORS 469B.130 to 469B.169 and any applicable rules or standards adopt-
ed by the Director.

(e) If the Department determines that the applicant qualifies for a
BETC, the Department may issue a preliminary certification. The prelimi-
nary certification may contain specific criteria and conditions for the facil-
ity to meet in order to obtain a final certification based on the information
provided in the application for the BETC and type of facility that is
described in the application. In addition, the Department may require the
applicant to enter a performance agreement or other similar agreement as a
condition of approval.

(2) Pre-Approval of Preliminary Certifications: The Director has pre-
approved preliminary certifications for the following facilities that the
Department has reviewed and determined to be otherwise qualified under
these rules:

(a) Alternate energy devices qualifying for a tax credit under the
Residential Energy Tax Credit Program, OAR 330-070-0010 through 330-
070-0097, for which the Department has determined qualified costs, ener-
gy savings, and eligible tax credits. A facility owner may file for a prelim-
inary certification to present documentation supporting different determi-
nations for review and approval.

(b) Pre-qualified hybrid-electric vehicles.

(3) Preliminary Certification Review Process: Except as provided in
OAR 330-090-0130(1) and (2), a completed application for preliminary
certification shall be received by the Department on or prior to the erection,
construction, installation or acquisition of a facility.

(a) Within 60 days after an application for preliminary certification is
filed, the Director will decide if it is complete. An application is incomplete
if it does not include information needed to demonstrate substantive com-
pliance with the provisions of ORS 469B.130 to 469B.169 and any appli-
cable rules or standards adopted by the Director. The Director will provide
the applicant a written notice relating to the incomplete application and the
information needed to make the application complete. If no action is taken
within 30 days by the applicant, the application will expire.

(b) Within 120 days after a completed application is submitted the
Director will notify the applicant of the status of the application, except as
otherwise provided in subsection (5), if the applicant has not been notified
otherwise the application has been denied.

(A) If it complies, the Director will approve the preliminary certifica-
tion. The preliminary certification will state the amount of the costs that are
eligible (eligible costs) for a BETC up to the maximum amount of certifi-
able costs under ORS 496.200. It may differ from the amount requested for
reasons explained in the preliminary certification and based on these rules.
Also, it will state any conditions that must be met before development, final
certification, or some other event can occur. The Director will explain why
each condition is needed to comply with these rules.

(B) If it does not comply, the Director will deny the application. No
later than 60 days after the Director issues an order denying the application,
the applicant may request reconsideration as provided in OAR 330-090-
0133(4).

(C) An applicant can re-submit an application that is denied if features
of the facility change, the applicant provides data the absence of which
resulted in the denial, or other changes warrant. An application for prelim-
inary certification can be amended or withdrawn by the applicant before the
Director issues a preliminary certification. If an application is amended, the
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time within which review occurs starts over. An applicant may request
reconsideration of an application denial under this rule.

(4) Preliminary Certification After Start of a Facility:

(a) If a facility has been started an applicant may file a written request
with the Director for approval of a preliminary certification after facility
start. Such a request must contain information in accord with OAR 330-
090-0120 and OAR 330-090-0130(5)(b).

(b) The Director may approve preliminary certification after facility
start if:

(A) The request is in accord with OAR 330-090-0120;

(B) Special circumstances make application for preliminary certifica-
tion before facility start up impracticable. Such circumstances include
process delays beyond the applicant’s control, facility funding and energy
supplies or markets; and

(C) The Director receives the waiver request within 90 days of facili-
ty start date. Under extraordinary circumstances the Director may extend
the waiver period provided the facility serves the aims of the program.

(D) Failing to submit an application for preliminary certification
before signing contracts for the facility does not constitute special circum-
stances supporting a waiver.

(5) How Preliminary Certification Can be Revoked: The Director may
alter, condition, suspend, deny or revoke a preliminary certification for a
reason listed in this section

(a) A facility is not completed and a complete final certification appli-
cation received before 1,095 days (3 years) after the preliminary certifica-
tion was issued or a further 730 days (2 years) if an extension has been
approved.

(b) Permits, waivers, and licenses required by OAR 330-090-0120 are
not filed with the Department before facility development starts.

(c) The facility undergoes changes without the changes being
approved under OAR 330-090-0130(7).

(d) Any other reason allowed by ORS 469B.157(3).

(6) Amendments to Preliminary Certifications: To change a facility
that has a preliminary certification and amend the preliminary certification,
the applicant must file a written request with the Director prior to the proj-
ect completion date.

(a) The request must describe the change to the facility and reasons
for the change. It may include changes in cost, tax credit amount, facility
design, and materials. The request may also include changes in the amount
of energy saved or produced, jobs created, project financing, the applicant,
the location, or other matters that demonstrate substantial change in the pro-
ject’s scope. The request must be accompanied by the appropriate fee.

(b) If a request does not include information needed to demonstrate
substantive compliance with the provisions of ORS 469B.130 to 469B.169
and any applicable rules or standards adopted by the Director, the depart-
ment will provide the applicant a written notice relating to the information
needed to make the request complete. If the applicant does not provide all
of the requested information to the Department within 30 days, the request
will expire and no changes will be made to the preliminary certification.

(c) Preliminary certifications issued for facilities using or producing
renewable energy resources, or facilities listed as renewable energy
resources as defined under ORS 469B.130, shall not be eligible for consid-
eration of amendments other than those listed below in (A) through (C). An
eligible amendment cannot change the tier within which the application
was reviewed.

(A) Equipment capacity within 10 percent of the approved specifica-
tion;

(B) Amendments to the facility that do not result in an increased
potential tax credit amount, but increase output or otherwise improve the
facility; or

(C) Changes in ownership.

(d) Amendment requests received after January 13,2012, will not be
approved if the amendment would result in an increased tax credit.

(e) Within 60 days after the applicant files the change request, the
Director will decide if the facility as modified complies with these rules.

(A) If it complies, the Director may issue an amended preliminary
certification which may contain new or amended criteria, conditions and
requirements.

(B) If it does not comply, the Director will issue an order that denies
the change and provide written reasons for the denial.

(f) The amendments to ORS 315.354, 315.356 and 469.220 [renum-
bered 469B.167] by Oregon Laws, 2011, Chapter 693 do not provide a
basis for applicants to obtain amendments to certifications issued under
ORS 469.210 [renumbered 469B.157] or 469.215 [renumbered 469B.161].
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(7) If the facility does not proceed: The applicant must inform the
Director in writing if it does not proceed with the facility or proceeds with-
out the tax credit. In that case, the Director will cancel the preliminary cer-
tification.

(8) Pass-through Option Process and Application:

(a) In addition to the application for preliminary certification, an
applicant who plans to transfer the tax credit certificate to a Pass-through
Partner must complete and file the Pass-though Option Application form
supplied by the Department.

(b) If the Pass-through Partner is not yet secured at the time of the
Application for Preliminary Certification, the facility owner will complete
that section of the application by inserting “Partner to be identified” and
will submit an updated application when the Pass-through Partner is
secured.

(c) The Department will not transfer and issue a final certificate to a
pass-through partner until the facility owner pays the pass-through fee and
provides evidence to the Department that the owner has received the pass-
through payment in full.

(9) Extension of Preliminary Certification: Applicants who have not
previously extended their certification and whose preliminary certification
is anticipated to expire prior to completion of the facility may apply for an
extension of an additional two years from the current expiry of the prelim-
inary certification.

(a) Applicants must submit a written request to the department,
accompanied by the appropriate fee, describing the progress made in devel-
oping the facility since the department issued the preliminary certification
and verifying that the project will be developed in accordance with the ini-
tial approval, within two years from the current end of the preliminary cer-
tification and prior to the sunset date of the program. The request shall
include the new proposed facility completion date. Requests may be made
no earlier than 6 months prior to the expiration of the existing preliminary
certification.

(b) If an applicant wishes to make changes other than to the comple-
tion date, the applicant must submit a request for amendment as described
in ORS 330-090-0130(7).

(c) If a request or original application does not include information
needed to demonstrate substantive compliance with the provisions of ORS
469.185469B.130 to 469.225469B.169 and any applicable rules or stan-
dards adopted by the Director the department will provide the applicant a
written notice specifying the information needed to make the request com-
plete. If the applicant does not provide all of the requested information to
the Department within 30 days, the request will expire and no extension
will be made to the preliminary certification expiration date.

(d) The department will review the previously approved application
against current statute and rules. Within 60 days after the department
receives the extension request, the Director will decide if the request com-
plies with these rules.

(A) If it complies, the Director may issue an amended preliminary
certification which may contain new or amended criteria, conditions and
requirements.

(B) If it does not comply, the Director will issue an order that denies
the extension and provide written reasons for the denial.

(10)(a) Final Certification Review Process and Application: An appli-
cation for final certification must be filed after the facility is completed as
defined in these rules.

(b) An application for final certification must include:

(A) Evidence to demonstrate that:

(i) The facility complies with all conditions and criteria of the pre-
liminary certification and with the provisions of ORS Chapter 469B and the
rules adopted thereunder;

(ii) The facility remains in compliance with local, state, and federal
laws, including local land use laws and with any conditions imposed by the
local government as a condition of land use approval; and

(iii) The facility will be maintained and operated for at least five years
after the facility is placed into operation, or a lesser period if approved and
specified on the preliminary certification.

(B) An account of the facility costs, including prorated costs.

(i) If facility costs are less than $50,000, the account may be records
of facility costs paid or incurred based on canceled checks, invoices,
receipts, a binding contract or agreement, or other documentation as may
be required under these rules unless required by the Director to supply ver-
ification from a certified public accountant, who is not otherwise perma-
nently employed by the facility owner or pass-through partner. If an appli-
cant has an outstanding binding contract or loan agreement, the account
shall demonstrate that payments on contract or loan are not in default; or
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(ii) If the facility costs are $50,000 or more, a certified public
accountant, who is not otherwise permanently employed by the facility
owner or pass-through partner, must complete a written review and sum-
mary of costs paid or incurred based on canceled checks, invoices, or
receipts, a binding contract or agreement, or other documentation as may
be required under these rules. If an applicant has an outstanding binding
contract or loan agreement, the certified public accountant shall include
sufficient information to demonstrate that accounts directly related to the
facility are not in default.

(iii) The application must include information regarding any federal
grants applied for or received in connection with the facility including,
without limitation, the grant(s) applied for, the date of each application, the
amount of the requested grant(s), when applicant expects to receive notice
of grant approval or denial and any other information that may be required
by the director. Final total costs will be reduced dollar for dollar by any fed-
eral grant amount received by a taxpayer in connection with the facility.

(C) For a Sustainable Building Practices Facility, a copy of the facil-
ity U.S. Green Building Council (USGBC) Rating Certificate, USGBC
Final LEED™ Review, Energy Performance Documentation, Narrative for
Energy and Atmosphere Credit 1, Annual Solar Income as described in the
rules and method of calculation will be accepted in lieu of facility cost
receipts.

(D) Proof the facility is completed and operating.

(E) If the facility is leased or rented, a copy of the lease or rental
agreement.

(F) For Alternative Fuel Vehicle facilities, proof of conversion must
include a copy of vehicle emission test performance results from DEQ or a
conversion shop.

(G) Documentation that the applicant and facility owner or owners are
current on their property taxes where the facility is located if appropriate;
and

(H) Other data the Director finds are needed to assure a facility com-
plies with these rules and conditions imposed in the preliminary certificate

(I) The names of the person or persons who are to be issued the final
certificate. If the final certificate is to be issued to a pass-through partner,
the Department will not issue the certificate until the appropriate criteria,
conditions and requirements of the preliminary and final certification and

these rules are satisfied.

Stat. Auth.: ORS 469.040 & 469.165

Stats. Implemented: ORS 469.185 - 469.225

Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1989, f. 12-28-89, cert. ef. 1-1-90; DOE
4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-14-92, cert. ef. 12-15-92; DOE 2-
1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-14-93; DOE 2-1995, f. 12-12-95,
cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96; DOE 2-1997, f. 12-15-97, cert. ef. 1-
1-98; DOE 4-1998, f. 12-14-98, cert. ef. 12-15-98; DOE 2-1999, f. 12-22-99, cert. ef. 1-1-00;
DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004, f. & cert. ef. 1-21-04; DOE 3-2004,
f. & cert. ef. 7-1-04; DOE 1-2005, f. 12-30-05, cert. ef. 1-1-06; DOE 2-2006, f. 9-29-06, cert.
ef. 10-1-06; DOE 3-2007, f. 11-30-07, cert. ef. 12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08;
DOE 4-2008, . 6-19-08, cert. ef. 6-20-08; DOE 2-2009(Temp), f. & cert. ef. 11-3-09 thru 5-
1-10; DOE 3-2010, f. & cert. ef. 4-30-10; DOE 4-2010(Temp), f. 5-21-10, cert. ef. 5-27-10
thru 11-2-10; Administrative correction 11-23-10; DOE 14-2010, f. & cert. ef. 11-23-10;
DOE 3-2011(Temp), f. 4-15-11, cert. ef. 4-18-11 thru 10-14-11; DOE 6-2011, f. & cert. ef.
9-29-11; DOE 7-2011, f. & cert. ef. 10-25-11; DOE 1-2012(Temp), f. & cert. ef. 1-13-12 thru
7-10-12; DOE 8-2012, f. & cert. ef. 7-10-12

330-090-0133
How ODOE Processes a Final Application

(1) Processing the Final Certification: To qualify for a Final
Certification, the facility must be completed as described in the Application
for Preliminary Certification and the Preliminary Certificate. Any changes
to the Preliminary Certificate and/or Application for Preliminary
Certification must complete the amendment process outlined in these rules
prior to the project completion date. Failure to obtain approval through the
amendment process may result in denial of the Final Certification
Application.

(a) Applications shall be considered received for the purposes of ORS
469B.167 on the date marked received by the department, unless the appli-
cation is incomplete. If the application for final certification is not com-
plete, the date marked received by the department on the complete applica-
tion containing all of the required information shall be considered the
received date.

(A) When a facility owner chooses to transfer the tax credit under
ORS 469B.148, the Department may hold the application for final certifi-
cation until pass-through partner(s) information is received by the
Department. Except for a facility using or producing renewable energy
resources with a certified cost that exceeds $10 million, any application in
which the facility owner has indicated a choice to transfer the tax credit
under 469B.148 is not a “completed application” until the Department
receives both the completed final certification application form from the
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facility owner, the pass-through fee and the completed pass-through partner
agreement form for the tax credit, or portion of the tax credit, being trans-
ferred to that pass-through partner. The receipt of the completed application
by the Department begins the certification period, as provided in 469B.167.

(B) As provided in ORS 469B.167(2)(c), a facility using or producing
renewable energy resources with a certified cost that exceeds $10 million
and that receives final certification under ORS 469B.161 after January 1,
2010, a final certification application shall be considered complete without
the identification of a transferee for purposes of ORS 469B.148 or
469B.154.

(C) If more than one pass-through partner is being transferred the
credit, facility owners may have up to 18 months from the date the first
pass-through partner agreement form is received by the Department to
begin each certification period of the tax credit. For pass-through partner(s)
agreement forms received by the Department after the 18-month period, the
certification period begins 18 months from the date the first pass-through
partner agreement form was received by the Department.

(D) For purposes of administering the sunset of the program, the
Department may issue a Final Certificate to a facility owner who previous-
ly indicated a choice to transfer a tax credit to a pass-through partner under
ORS 469B.148, if the Department has not received a completed application
that includes the pass-through fee and the signed pass-through partner
agreement form at least sixty days prior to the sunset date for the BETC
program provided under 315.357(1)(c), where the facility owner must
receive final certification under 469B.161 before January 1, 2013. The
Final Certificate will be issued to a facility owner if the only pieces caus-
ing the application for final certification to be incomplete is the pass-
through partner(s) agreement form and pass-through fee.

(b) Within 30 days after a final certification application is received,
the Director will determine whether the application is complete. An appli-
cation is incomplete if it does not include information needed to demon-
strate substantive compliance with the provisions of ORS 469B.130 to
469B.169 and any applicable rules or standards and preliminary certifica-
tion conditions adopted by the Director. If it is not complete, the applicant
will be provided a written explanation describing deficiencies. If it is com-
plete, the Director will process the application. Within 60 days after a com-
pleted final certification application is received the director will either
approve or deny the final certification.

(c) If the Director approves the application, the Director will issue
final certification, which will state the amount of certified costs and the
amount of the tax credit approved. The final certification may contain addi-
tional criteria and conditions that must be met in order to retain tax credit
benefits or the tax credit certificate may be subject to revocation. If the
facility fails to meet any of the criteria, conditions and requirements estab-
lished in the final certification, the facility owner must notify the
Department within 30 days.

(d) For efficient truck technology facilities the department may, upon
the request of the applicant, issue no more than two final certificates for
each preliminary certification, up to the amount of the preliminary certifi-
cation.

(2) Basis for Denying Tax Credit Benefits

(a) If the Director does not approve the application, the Director will
provide written notice of the action, including a statement of the findings
and reasons for the denial by regular and certified mail.

(b) A final certification application that is denied can be submitted
again. A final certification application can be amended or withdrawn by the
applicant. If an application is submitted again or amended, the time within
which final certification review occurs starts over.

(c) If the Director does not issue a final certification within 60 days
after an application is filed, the application is denied pursuant to ORS
469B.161(4).

(d) The Director may deny a final certificate if:

(A) The applicant does not provide information about the facility in a
reasonable time after the Director requests it;

(B) The facility is significantly different than the proposed facility for
which the preliminary certification was issued;

(C) The applicant misrepresents or fails to construct or operate the
facility;

(D) The applicant fails to demonstrate that the facility described in the
application is separate and distinct from previous or current applications
reviewed by the Department;

(E) The facility does not meet all of the conditions and requirements
contained in the preliminary certificate; or
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(F) The applicant is unable to demonstrate that the facility complies
with all applicable provisions of ORS Chapter 469B and the rules adopted
thereunder.

(3) Basis for Revoking Tax Credit Benefits

(a) The Director may revoke certificates as provided in ORS
469B.169 and ORS 315.354 (5). For the purposes of this section, “fraud or
misrepresentation” means any misrepresentation made by an applicant for
a preliminary or final certification, including but not limited to, misrepre-
sentations as to the applicant’s financial viability, facility construction and
operation, or any other information provided as part of an application for a
preliminary or final certification.

(b) After the Director issues a final certificate, an applicant must noti-
fy the director in writing of any of the following conditions:

(A) The facility has been moved;

(B) Title to the facility has been conveyed;

(C) The facility is subject to or part of a bankruptcy proceeding;

(D) The facility is not operating; or

(E) The term of a leased facility has ended.

(c) Pursuant to ORS 469B.169, upon receiving information that a
BETC certification was obtained by fraud or misrepresentation, or that the
facility has not been constructed or operated in compliance with the
requirements in the certificate, the Director shall revoke the certificate for
the facility.

(d) A revocation of the final certification or portion of a certification
due to fraud or misrepresentation results in the loss of all prior and future
tax credits in connection with that facility. If all or a part of the tax credit
certificate has been transferred to a Pass-through partner under ORS
469B.148, the certificate is not considered revoked as to the Pass-through
partner, but the facility owner is liable for the amount of tax credits claimed
or that could be claimed.

(e) The revocation of a certificate due to failure to construct or oper-
ate the facility in compliance with the certificate results in the loss of any
tax credits not yet claimed by the facility owner. If all or a part of the tax
credit certificate has been transferred to a Pass-through partner under ORS
469B.148, the certificate is not considered revoked as to the Pass-through
partner, but the facility owner is liable for the amount of tax credits claimed
or that could be claimed.

(4) Sale or Disposition of the Facility after Final Certification:

(a) Pursuant to ORS 315.354(5), upon receiving notice that the facil-
ity has been sold or otherwise transferred, the Director will revoke the final
certificate, as of the date of the disposition of the facility, unless the BETC
for the facility has already been transferred under ORS 468.206.

(b) The new owner or new or renewed lessee of a facility may apply
for a final certificate. The request must comply with OAR 330-090-
0130(10) and include information to allow the Director to determine the
amount of tax credit not claimed by the former owner or former lessee. If
the facility continues to comply with the requirements set out in these rules
and any applicable conditions imposed by the Director, the Director will
issue a new final certification consistent with the provisions of ORS
315.354(5).

(5) Request for Reconsideration: No later than 60 days after the
Director issues an order on a preliminary certification, amendment to a pre-
liminary certification, final certification, or canceling or revoking a final
certificate under these rules, the applicant or certificate holder may request
reconsideration in writing.

(6) Inspections: After an application is filed under ORS 469B.145 or
ORS 469B.161 or a tax credit is claimed under these rules, the Department
may inspect the facility. The Department will schedule the inspection dur-
ing normal working hours, following reasonable notice to the facility oper-

ator.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 2-2009(Temp), f. & cert. ef. 11-3-09 thru 5-1-10; DOE 3-2010, f. & cert. ef. 4-
30-10; DOE 4-2010(Temp), f. 5-21-10, cert. ef. 5-27-10 thru 11-2-10; Administrative cor-
rection 11-23-10; DOE 14-2010, f. & cert. ef. 11-23-10; DOE 3-2011(Temp), f. 4-15-11, cert.
ef. 4-18-11 thru 10-14-11; DOE 6-2011, f. & cert. ef. 9-29-11; DOE 7-2011, f. & cert. ef. 10-
25-11; DOE 10-2011, f. & cert. ef. 11-30-11; DOE 8-2012, f. & cert. ef. 7-10-12

330-090-0150
Budget Limits and Payments for BETC

(1) Amount of Credits Allowed for a Facility:

(a) During any calendar year, a BETC preliminary certification will
not be issued for more than:

(A) $20 million in maximum eligible facility costs for a renewable
energy resource facility or high efficiency combined heat and power facili-
ty, not including wind facilities with an installed capacity of more than 10
megawatts;
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(B) $7 million in maximum eligible facility costs for a wind facility
with an installed capacity of more than 10 megawatts issued a preliminary
certification during 2010.

(C) $5 million in maximum eligible facility costs for a wind facility
with an installed capacity of more than 10 megawatts issued a preliminary
certification during 2011.

(D) $3 million in maximum eligible facility costs for a wind facility
with an installed capacity of more than 10 megawatts issued a preliminary
certification on or after January 1,2012.

(E) $10 million in maximum eligible facility costs for any other facil-
ity, not including homebuilder-installed renewable energy facility and high
performance home BETC subject to subsection (b).

(b) A final certification for a BETC will not be issued for more than
50 percent of the cost not to exceed $9,000 for a homebuilder-installed
renewable energy facility or $12,000 if the facility also constitutes a high
performance home.

(2) Return of Review Charge for Returned Incomplete Applications:
This section does not apply to applications subject to the tiered priority sys-
tem under OAR 330-090-0350. If under OAR 330-090-0130, the
Department does not accept and returns an incomplete application for pre-
liminary certification, the Department will also return the review charge
submitted by the applicant.

(3) Cost of Reviews: ORS 469B.164 requires applicants to pay all
costs for the review of their applications. In order to meet this statutory
requirement the Department has established the following schedule for pay-
ments to accompany an application.

(a) Included with each application for preliminary certification must
be a payment payable to the Department, except for facilities qualifying
under OAR 330-090-0130(2), for which a charge must be paid with the
application for final certification.

(A) Applicants within tier two or three of the tiered priority system
under OAR 330-090-0350 shall include with their initial application a pay-
ment to the department of $500 for the costs of step one. Applicants who
are notified that their application is approved for step two will be required
to submit an additional fee as calculated under (B) prior to review.

(B) For all facilities except Sustainable Building Facilities or facilities
qualifying under OAR 330-090-0130(2), the payment will be 0.0060 mul-
tiplied by the facility eligible cost, or $30 whichever is greater. The maxi-
mum payment amount is $35,000.

(C) For Sustainable Building Facilities, the payment will be 0.0035
multiplied by the eligible cost calculated as required under these rules.

(D) For facilities that qualify under OAR 330-090-0130(2), the pay-
ment will be 0.0035 multiplied by the eligible cost as requested in the final
certification application.

(b) A refund of up to 75 percent of this payment may be granted up to
730 days (2 years) from the date the preliminary certification application
was received by the Department. Under no circumstances will an amount
over 75 percent be refunded. Conditions for which a refund may be grant-
ed are:

(A) Denial of a application for preliminary certification or for facili-
ties that qualify under OAR 330-090-0130(2) of final certification; or

(B) Denial of a portion of costs requested in an application for pre-
liminary certification or for facilities that qualify under OAR 330-090-
0130(2) of final certification; or,

(C) A request to amend a preliminary certification resulting in
decreased eligible costs. A refund will not be granted for any costs that are
included in a pending certification.

(c) Requests for amendments or changes to a preliminary certification
must be accompanied by a payment. The payment is the lesser of $300 or
the preliminary certification application fee for the project. If a request to
amend a preliminary certification results in facility re-certification with
increased eligible cost then additional application payments will be paid for
the additional cost as specified in (3)(a) of this rule.

(d) Requests for extension of a preliminary certification under ORS
469B.145 must be accompanied by a payment. The payment is the lesser of
$300 or the preliminary certification application fee for the project.

(e) No facilities will be exempt from these requirements including
applications for BETC pass-through under OAR 330-090-0140.

(f) The payment is a required part of a completed preliminary certifi-
cation application per 330-090-0130, except for facilities that qualify under
330-090-0130(2). Preliminary certifications will only be issued if the appli-
cation is complete. In addition, the applicant may be required to pay for
costs incurred in connection with the application that exceed these pay-
ments and which the Director of the Department determines are incurred
solely in connection with processing the application. The applicant will be
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advised of any additional costs the applicant must pay before the costs are
incurred.

(g) If the Department is unable to complete a scheduled inspection
due to actions by the applicant, the Department will require the applicant to
pay a re-inspection fee of $400 before rescheduling the inspection.

(4) Cost of Pass-through: Applicants that transfer their tax credit to a
pass-through partner must pay a pass-through fee. The fee is due after a
pass-through partner has been identified and before the department can
issue a tax credit certificate.

(a) If the department assists the applicant in obtaining a pass-through
partner or partners, the fee for that assistance is 0.25 percent of the tax cred-
it amount, up to $25,000 maximum, but no less than $100 minimum.

(b) If the department does not assist the applicant in obtaining a pass-
through partner, the fee is $100 per tax credit certificate issued.

(5) Cost of Transfer: Applicants issued a tax credit certificate that
choose to have their tax credit re-issued to a transferee must pay a transfer
fee, the fee for that service is $200, plus $100 per tax credit certificate
issued. In this section, a transferee means an individual or business that
pays the pass-through amount to an applicant, that previously was issued
the tax credit certificate pursuant to OAR 330-0-90-0133(1)(a)(D), and
receives a re-issued tax credit certificate in place of the original applicant.
The transfer must occur within 12 months of the issuance of the original tax

credit certificate.
Stat. Auth.: ORS 469.040 & 469.165
Stats. Implemented: ORS 469.185 - 469.225
Hist.: DOE 7-1985, f. 12-31-85, ef. 1-1-86; DOE 3-1986, f. & ef. 8-29-86; DOE 3-1989, f.
12-28-89, cert. ef. 1-1-90; DOE 4-1991, f. & cert. ef. 12-31-91; DOE 2-1992(Temp), f. 12-
14-92, cert. ef. 12-15-92; DOE 2-1993, f. & cert. ef. 1-28-93; DOE 5-1993, f. & cert. ef. 12-
14-93; DOE 2-1995, f. 12-12-95, cert. ef. 12-15-95; DOE 3-1996, f. & cert. ef. 11-27-96;
DOE 2-1997, f. 12-15-97, cert. ef. 1-1-98; DOE 4-1998, . 12-14-98, cert. ef. 12-15-98; DOE
2-1999, £.12-22-99, cert. ef. 1-1-00; DOE 1-2001, f. 10-5-01, cert. ef. 10-8-01; DOE 2-2004,
f. & cert. ef. 1-21-04; DOE 3-2004, f. & cert. ef. 7-1-04; DOE 3-2007, f. 11-30-07, cert. ef.
12-1-07; DOE 3-2008, f. & cert. ef. 3-21-08; DOE 4-2008, . 6-19-08, cert. ef. 6-20-08; DOE
2-2009(Temp), f. & cert. ef. 11-3-09 thru 5-1-10; DOE 3-2010, f. & cert. ef. 4-30-10; DOE
4-2010(Temp), f. 5-21-10, cert. ef. 5-27-10 thru 11-2-10; Administrative correction 11-23-10;
DOE 14-2010, f. & cert. ef. 11-23-10; DOE 7-2011, f. & cert. ef. 10-25-11; DOE 8-2012, f.
& cert. ef. 7-10-12

330-090-0160
Sunset of the Business Energy Tax Credit Program

(1) ORS 315.357 contains the sunset of the Business Energy Tax
Credit Program. Applicants must meet the deadlines that apply to their proj-
ect:

(a) Applicants with a preliminary certification that are unable to
demonstrate evidence of beginning construction before April 15,2011 must
receive final certification before January 1, 2013. The Director does not
guarantee that a complete final certification application received on or after
November 1, 2012 will be processed before January 1,2013.

(b) Applicants with a preliminary certification that are able to demon-
strate evidence of beginning construction before April 15, 2011 must file a
complete application for final certification on or before the earlier of the
expiration of the preliminary certificate or July 1, 2014.

(2) Applicants with a preliminary certification may apply to the
department to demonstrate that construction of the facility began before
April 15,2011.

(a) An application must include at least these items:

(A) A brief update on the progress of the facility.

(B) A construction schedule showing the anticipated completion date.

(C) A statement that the facility will be completed as approved in the
preliminary certification.

(D) Evidence of beginning construction, including but not limited to:

(i) A copy of an approved building, grading or other permit issued for
the facility, dated prior to April 15,2011.

(ii) Evidence of site-specific construction activity, for the period on or
after the later of preliminary certification or building permit approval and
before April 15,2011.

(iii) Evidence of facility-specific construction activity, for the period
on or after preliminary certification and before April 15,2011.

(b) Evidence of site-specific construction activity may include, but is
not limited to:

(A) Paid invoices for completed construction activity.

(B) Timesheets for construction activities linked to the facility site.

(C) Paid rental documentation for construction equipment.

(D) A written report from the project engineer or installer signed
under penalties of perjury describing the work that had commenced before
April 15,2011.

(c) Evidence of facility-specific construction activity may include, but
is not limited to:
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(A) Paid invoices for facility-specific assembly or manufacturing
activity.

(B) Timesheets for assembly or manufacturing activities linked to the
facility.

(C) A written report from the project engineer or manufacturer signed
under penalties of perjury describing the work that had commenced before
April 15,2011.

(d) Applications must be received by the department before October
1,2012.

(e) The Department will review the provided information and respond
to the application within 60 days. As part of its determination, the depart-
ment may request additional information from the applicant and may per-
form inspections.

(A) The department will issue a written acceptance letter to applicants
who are able to demonstrate evidence of beginning construction. The
acceptance letter will state the date by which the applicant must receive
final certification to be allowed a credit under ORS 315.354.

(B) The department will issue a letter to applicants who have not pro-
vided sufficient evidence of beginning of construction providing reasons
for the denial.

(3) Transfer of tax credits issued to an applicant pursuant to OAR
330-90-0133(1)(a)(D). In this section, a transferee means an individual or
business that pays the pass-through amount to an applicant that has been
issued the tax credit certificate pursuant to 330-0-90-0133(1)(a)(D), and
receives a re-issued tax credit certificate in place of the original applicant.

(a) An applicant who has been issued a tax credit certificate pursuant
to OAR 330-90-0133(1)(a)(D) may transfer the tax credit to an eligible
transferee through the department process provided by these rules, provid-
ed the transfer occurs within 12 months of the issuance of the original tax
credit certificate.

(b) If an applicant uses any portion of the tax credit it may not be
transferred, in accordance with ORS 469B.167(3).

(c) The department will not provide assistance in locating a transfer-
ee.

(d) A tax credit certificate may only be re-issued once, upon a trans-
fer from the applicant to the transferee.

(e) A tax credit certificate may be re-issued in the name of the indi-
vidual or entity transferee only.

(f) The transferee may not claim the credit for a tax year prior to the
year in which the transferee pays for the credit.

(g) The applicant holding the tax credit certificate must submit a com-
plete tax credit transfer application and the required fee to the department.
The tax credit transfer application must:

(A) Include an affidavit from the applicant holding the tax credit cer-
tificate affirming that no portion of the tax credit has been claimed and that
the applicant has received a cash payment equal to the present value of the
credit from the transferee, as calculated under these rules.

(B) Provide power of attorney to authorize the department to confirm
with the Oregon Department of Revenue that no portion of the tax credit
has been claimed.

(C) Include the original tax credit certificate issued to the applicant.

(h) Upon compliance with this rule and any other applicable require-
ments, the department will re-issue the tax credit certificate to the transfer-

ee.
Stat. Auth.: ORS 469.040 & 469.165, 469.185-469.225, OL 2011, Ch. 730(HB 3672
Stats. Implemented: OL 2011, Ch. 730(HB 3672
Hist.: DOE 10-2011, f. & cert. ef. 11-30-11; DOE 8-2012, f. & cert. ef. 7-10-12

330-090-0350
Tiered Prioritization System for Renewable Facilities

(1) Applicability: The tiered priority system applies to applications
for facilities that use or produce renewable energy resources, or are listed
as renewable energy resources, as defined under ORS 469B.130.

(2) Process: The department will issue a BETC Opportunity
Announcement (OA) detailing the availability of potential tax credits for
renewable facilities, the criteria to be applied in selecting facilities for allo-
cation of available potential credits, and soliciting applications within a set
time period. Applications will be reviewed within tiers, differentiated by
facility cost. The process and level of review differ between tiers as speci-
fied in these rules and the OA. The requirements for issuance of preliminary
and final certifications within these rules will apply to all applications allo-
cated potential tax credits through the tiered priority system.

(a) Tier one application acceptance and review will be completed on
an ongoing basis subject to the tax credit limitations published by the
department. Complete applications will be processed in the order they were
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received and may be rejected once the department has received applications
totaling all available credits for this tier.

(b) Tier two application review will consist of an OA and three review
steps:

(A) OA: The department will issue an OA and collect applications.

(B) Step one: Applications will be reviewed against initial standards,
which will include criteria that will ensure those that advance are complete
and that the facility can be completed prior to the program sunset. The fee
for step one is non-refundable. Applications that do not proceed to step two
or three may reapply during a future OA.

(C) Step two: Applications will be reviewed for priority against stan-
dards and criteria detailed in the OA and initial allocations of available
potential tax credit will be made. Applications that proceed to step three
will be required to submit an additional non-refundable fee.

(D) Step three: Technical review of proposed facilities will be com-
pleted, allocations of potential tax credits confirmed and announced, and
preliminary certifications issued.

(c) Tier three application review will consist of an OA and three
review steps:

(A) OA: The department will issue an OA and collect applications.

(B) Step one: Applications will be reviewed against initial standards
specified within the OA to include ensuring those that advance are com-
plete, and that the facility can be completed prior to the program sunset.
The fee for step one is non-refundable. Applications that do not proceed to
step two or three may reapply during a future OA.

(C) Step two: Applications will be reviewed for priority against stan-
dards and criteria detailed in the OA and initial allocations of available
potential tax credit will be made. Applications that proceed to step three
will be required to submit an additional fee.

(D) Step three: Technical review of proposed facilities will be com-
pleted and allocations of potential tax credits confirmed prior to the
issuance of a preliminary certification. If the department determines that it
does not have the appropriate resources available to conduct the review, the
department may notify the applicant that the department intends to use a
third party to conduct the technical review. If a third party is used, the appli-
cant will be required to submit payment to the department approved third
party for the review.

(3) Tier Boundaries:

(a) Tier one shall consist of applications with projected facility cost
less than $500,000.

(b) Tier two shall consist of applications with projected facility cost
equal to or greater than $500,000 but less than $6,000,000.

(c) Tier three shall consist of applications with projected facility cost
equal to or greater than $6,000,000.

(d) For the purposes of determining tier assignment, facility cost shall
not be limited as defined in ORS 469B.142.

(e) Applicants may apply for less than the maximum eligible potential
tax credit for their project, this shall not change the tier within which the
application is reviewed.

(4) Allocation of tax credits between tiers and application periods

(a) The department shall announce the allocation of potential tax cred-
its. The OA will specify the distribution of funding for the appropriate tiers
and the amount allocated to the current application period. The department
will continually monitor the rate of allocation of potential tax credits to
ensure the total amount of potential tax credits does not exceed the limits
provided in Oregon Laws, 2010, Chapter 76, Section 2.

(b) If no applications are received within an application period for any
tier, the allocated potential tax credits for that period and tier will be real-
located by the department. If the total request from all complete applica-
tions received for a period and tier is less than the allocated potential tax
credits, the department will review all applications to determine that they
meet any applicable standards prior to allocating potential tax credits, and
reallocating remaining potential tax credits. If allocated potential tax cred-
its remain but are insufficient to satisfy the request of the next applicant, the
Director may offer a reduced tax credit amount or reallocate the remaining
potential tax credits.

(c) Potential tax credit amounts that are not allocated to a facility at
the end of a limitation period specified in Oregon Laws, 2010, Chapter 76,
Section 5 will expire.

(5) Application acceptance periods

(a) Tier one applications will be accepted at any time prior to the sun-
set, while allocated funds are available.

(b) Tier two and three applications will only be accepted during an
application acceptance period specified in an OA. Applications for tier two
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and three received outside of an application acceptance period will not be
accepted.

(6) Criteria. The department will announce specific standards and cri-
teria that will be considered in determining eligibility in the OA. In addi-
tion to the criteria listed in Oregon Laws, 2010, Chapter 76, Section 6, cri-
teria for tiered two and three potential tax credits may include:

(a) The completeness of the application and whether it was received
within the time period specified in the OA;

(b) The appropriate application payment;

(c) The time frame in which actual construction will be started and
completed and the ability to meet all regulatory requirements including pro-
gram deadlines;

(d) Criteria established in statute or rules that apply to the BETC pro-
gram;

(e) The simple payback period;

(f) The number of jobs created;

(g) Whether the renewable activities were aligned with conservation
activities;

(h) The financing structure of the facility;

(i) The reliability of power created;

(j) Whether the facility is combined heat and power or co-gen system;

(k) If the applicant is a public body, whether a competitive bidding
process was utilized;

(I) Nationally recognized standards or practices for the specified tech-
nology; and

(m) Any other factors listed in the OA.

(7) Incomplete applications

(a) The department will determine if an application is complete. An
application is incomplete if it does not include information needed to
demonstrate substantive compliance with the provisions of ORS 469B.130
to 149B.169 and any applicable rules, standards and criteria in the OA,
rules or otherwise adopted by the Director.

(b) For tier one the department will provide a written notice to appli-
cants that the application is incomplete, specifying the information needed
to make the application complete. Applicants will be allowed 30 days from
the time of notification by the department to provide specified information.
The application expires if the applicant does not supply the information
within 30 days.

(c) Incomplete applications for tier two or three will not be accepted
for the current OA. Applicants may reapply and resubmit their application
during the next OA.

(8) Prioritization within tiers

(a) Applications within tier one are not be subject to prioritization, but
will be required to meet listed standards and other requirements of the
BETC program. If the Director receives applications for preliminary certi-
fication with a total amount of potential tax credits in excess of the alloca-
tion for tier one, the Director will allocate potential tax credits in the order
in which complete applications are received.

(b) Applications within tiers two and three will be ranked within each
tier against required criteria specified within the OA in effect at the time of
application acceptance, and must meet the requirements of the OA and the
BETC program.

(9) Allocation of potential tax credits within tiers:

(a) Potential tax credits available within an application period will be
allocated to applications in order of the priority established under section
(8) and as determined by the procedure in the OA. Applicants may be
offered less potential tax credit than requested in their application.

(b) For tiers two and three, applicants will have 10 business days to
respond in writing to the department’s written notification of the offer of
preliminary certification. Applicants who do not respond during this period
will be considered to have rejected the offer of the preliminary certification.
If an applicant does not accept an allocation, the potential tax credits may
be issued to other applications within the period or to future periods or tiers.
Upon written acceptance from the applicant, the department will issue a
preliminary certification under ORS 469B.145.

(10) Applications allocated potential tax credits: Applicants who are
issued a preliminary certification under this section must follow all depart-
ment procedures and obtain final certification prior to issuance of tax cred-
its. Allocation of potential tax credits through the issuance of a preliminary
certification does not guarantee issuance of final certification.

(11) Applications not issued preliminary certification: Applications
reviewed under this section and not allocated potential tax credits will be
notified by the department. Applicants may make application for the same
facility within a future application period but will not be eligible to carry-

forward applications or fees.
Stat. Auth.: ORS 469.040 & 469.165
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Stats. Implemented: ORS 469.185 - 469.225, 315.354, 315.356, HB 3680 2010.
Hist.: DOE 14-2010, f. & cert. ef. 11-23-10; DOE 8-2012, f. & cert. ef. 7-10-12

Department of Environmental Quality
Chapter 340

Rule Caption: SOLID WASTE: Electronics Recycling.

Adm. Order No.: DEQ 4-2012

Filed with Sec. of State: 6-26-2012

Certified to be Effective: 6-26-12

Notice Publication Date: 4-1-2012

Rules Adopted: 340-098-0000, 340-098-0010, 340-098-0100,
340-098-0150, 340-098-0200

Subject: The proposed rules would revise the registration fees elec-
tronics manufacturers pay annually to DEQ to cover DEQ’s costs for
administering Oregon’s electronics recycling program, Oregon E-
Cycles. The proposed rules would establish (a) the revenue needed
to cover DEQ’s administrative costs; and (b) a seven-tier fee struc-
ture and process to distribute the revenue need among registered
manufacturers based primarily on their market share.

Rules Coordinator: Maggie Vandehey — (503) 229-6878

340-098-0000
Applicability

These rules apply to manufacturers of covered electronic devices sold
or offered for sale in the State of Oregon for calendar years 2012 and

beyond.
Stat Auth: ORS 468.020, 468.065 & 459A.345
Stats. Implemented: ORS 459A.315
Hist.: DEQ 4-2012, f. & cert. ef. 6-26-12

340-098-0010
Definitions

Terms used in OAR 340-098-0000 through 340-098-0200 have the
meaning provided in ORS 459A.305. Definitions for additional terms used
in OAR 340-098-0000 through 340-098-0200 are:

(1) “DEQ” means the Department of Environmental Quality.

(2) “Market share” means the percentage of the total number of units
of covered electronic devices sold in or into Oregon the previous calendar
year or most recent four quarters for which data is available, as determined
by DEQ.

(3) “Revenue need” means the total amount of revenue DEQ must
collect in registration fees in order for the registration fees to approximate-
ly match DEQ’s projected costs for implementing ORS 459A.305 to

459A.355, excluding costs incurred under ORS 459A.340(4).
Stat Auth: ORS 468.020, 468.065 & 459A.345
Stats. Implemented: ORS 459A.305 & 459A.315
Hist.: DEQ 4-2012, f. & cert. ef. 6-26-12

340-098-0100
Revenue Need

(1) Revenue need. The revenue need for the fiscal year beginning:

(a) July 1,2012 is $415,000;

(b) July 1, 2013 is $435,000;

(c) July 1,2014 is $435,000; and

(d) July 1, 2015 and for subsequent fiscal years is $465,000.

(2) Revenue need adjustments.

(a) If the revenue collected from registration fees under OAR 340-
098-0150 exceeds DEQ’s actual costs for the program, DEQ will reduce the
revenue need by the excess amount in a subsequent year. DEQ will also
evaluate whether to revise the revenue need for future years to ensure that
revenue need approximately matches DEQ’s projected costs for imple-
menting ORS 459A.305 to 459A.355, excluding costs incurred under ORS
459A.340(4).

(b) If DEQ has been unable to collect revenue from registration fees
owed for a prior year, DEQ may add the amount of uncollected revenue to
the revenue need in a subsequent year as necessary to ensure that revenue
approximately matches DEQ’s projected costs as described in subsection
(a). DEQ will make good faith efforts to collect registration fees owed.

(3) Reporting. Each fiscal year DEQ will report its current and pro-

jected program expenditures and revenue.
Stat Auth: ORS 468.020, 468.065 & 459A.345
Stats. Implemented: ORS 459A.315
Hist.: DEQ 4-2012, f. & cert. ef. 6-26-12
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340-098-0150
Registration Fees

Section (1) describes generally how DEQ determines registration
fees, and sections (2) through (4) provide the specific process for deter-
mining registration fees.

(1) Overview. Each year manufacturer registration fees total the rev-
enue need for that year. DEQ assigns manufacturers to registration fee Tiers
1-7 based on their market share. All manufacturers within a tier pay the
same registration fee in any given year. Manufacturers in Tier 6 pay a fee
of $200. Manufacturers in Tier 7, with the smallest market share, pay $40.
Fees for manufacturers in Tiers 1-5 are calculated each year to total the rev-
enue need remaining after subtracting the revenue expected from Tiers 6
and 7. To determine the manufacturer fee for each of Tiers 1-5, the total
market share for all manufacturers in a tier is multiplied by the remaining
revenue need. That revenue share for the tier is then divided by the number
of manufacturers in the tier to determine the fee for those manufacturers.
DEQ then adjusts the fees for Tiers 1-5 so that no fee is more than $35,000
or less than $200. If the fee for any tier is over $35,000, DEQ caps the fee
at $35,000, and distributes the amount of unallocated revenue from that tier
to lower tiers in proportion with their market share (excluding Tiers 6 and
7). If the resulting fee for any tier is below $200, DEQ raises the fee to $200
for that tier and recalculates the fees for the higher tiers as described above
for Tiers 1-5.

(2) Total registration fees. Each year the total registration fees of man-
ufacturers required to pay a registration fee under ORS 459A.315 and OAR
340-098-0000 through 340-098-0200 will equal the revenue need for the
fiscal year beginning July 1 of that year.

(3) Registration fees. For each year after 2012, each manufacturer will
pay a registration fee described in this section:

(a) Registration fees will be based on the following fee tiers:

(A) Tier 1 includes all manufacturers with a market share greater than
or equal to 5%;

(B) Tier 2 includes all manufacturers with a market share greater than
or equal to 1% but less than 5%;

(C) Tier 3 includes all manufacturers with a market share greater than
or equal to 0.1% but less than 1%;

(D) Tier 4 includes all manufacturers with a market share greater than
or equal to 0.03% but less than 0.1%;

(E) Tier 5 includes all manufacturers with a market share greater than
or equal to 0.01% but less than 0.03%;

(F) Tier 6 includes all manufacturers with a market share less than
0.01% that equates to 50 or more units.

(G) Tier 7 includes all manufacturers with a market share that equates
to less than 50 units.

(b) The registration fee for each manufacturer in Tier 6 will be $200.
The registration fee for each manufacturer in Tier 7 will be $40.

(c) The registrations fees for manufacturers in Tiers 1-5 will equal the
revenue need remaining after subtracting the revenue expected from Tier 6
and 7 fees.

(d) For Tiers 1-5, except as adjusted by subsections (3)(f) through
(3)(i), the total registration fees for each tier will be a percentage of the
remaining revenue need that is equal to the total market share of the manu-
facturers in that tier.

(e) For Tiers 1-5, except as adjusted by subsections (3)(f) through
(3)(i), the registration fee of each manufacturer in a given tier will be the
amount of the remaining revenue need that the manufacturer’s tier is
responsible for, as stated subsection (3)(d), divided by the number of man-
ufacturers in that tier.

(f) For Tiers 1-5, the registration fee for manufacturers in any tier will
not be more than $35,000. The registration fee for manufacturers in a tier
in which the registration fee is calculated to be more than $35,000 will be
adjusted to $35,000.

(g) For Tiers 1-5, after the registration fee adjustments described in
subsection(3)(f), the registration fees of each manufacturer in a tier with
registration fees below $35,000 will also be adjusted so that total registra-
tion fees still equal the remaining revenue need, as follows:

(A) Fee adjustment = (W x (X +Y)) + Z.

(B) “W” is the net amount of registration fees above $35,000.

(C) “X” is the total market share of all the manufacturers in the man-
ufacturer’s tier.

(D) “Y” is the total market share for all manufacturers in tiers 1-5
with registration fees below $35,000, excluding manufacturers whose fees
have been adjusted to $200 in accordance with subsection (3)(i).

(E) “Z” is the total number of manufacturer’s in the manufacturer’s
tier.
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(h) If any manufacturer in Tiers 1-5 would pay a registration fee
greater than $35,000 after the process described in subsection (3)(g), the
process described in subsections (3)(f) and (3)(g) will be repeated until no
manufacturer pays a registration fee greater than $35,000.

(i) After the process described in subsections (3)(f) through (3)(h) has
been completed, the registration fee for any manufacturer in Tiers 1-5 in
which the registration fee is calculated to be less than $200 will be adjust-
ed to $200. The total revenue from all fees in tiers for which fees are raised
to $200 will be subtracted from the remaining revenue need and the fees for
all higher tiers will be recalculated to meet that adjusted revenue need as
described in subsections (3)(d) through (3)(i). The process described in sub-
sections (3)(d) through (3)(i) will be repeated until no manufacturer pays a
registration fee less than $200.

(4) 2012 fees. Manufacturers will pay registration fees in ORS
459A.315(2)(b) for calendar year 2012, except:

(a) If the total revenue to be collected under the method described in
ORS 459A.315(2)(b) is less than the revenue need for 2012, DEQ will cal-
culate each manufacturer’s registration fee according to OAR 340-098-
0150(3);

(b) The registration fees of manufacturers whose registration fees
would be at least $250 higher calculated under OAR 340-098-0150(3) than
under ORS 459A.315(2)(b) will be adjusted so that the total registration
fees for 2012 equal revenue need; and

(c) Each manufacturer described in subsection (4)(b) will pay the fol-
lowing registration fee adjustment: Fee adjustment = (A x (B + C)) + D
where:

(A) “A” is the difference between the revenue need and the amount to
be collected under the method described in ORS 459A.315(2)(b);

(B) “B” is the total market share of all manufacturers in the manufac-
turer’s tier;

(C) “C” is the total market share of all manufacturers described in
subsection (4)(b); and

(D) “D” is the total number of manufacturers in the same tier as the

manufacturer.
Stat Auth: ORS 468.020, 468.065 & 459A.345
Stats. Implemented: ORS 459A.315
Hist.: DEQ 4-2012, f. & cert. ef. 6-26-12

340-098-0200
Notifications

(1) Preliminary determination. Beginning in 2013 and each year
thereafter, DEQ will make a preliminary determination of each manufac-
turer’s market share and fee tier for that fiscal year and notify each manu-
facturer of that determination.

(2) Change requests. Each manufacturer will have 30 days to request
changes to the preliminary market share and fee tier determination. A man-
ufacturer requesting a change must provide DEQ the relevant information
the manufacturer believes supports the change and any other information
requested by DEQ to evaluate the requested change.

(3) Final determination. After the 30-day period described in section
(2), DEQ will make a final determination of each manufacturer’s market
share and fee tier and notify each manufacturer of that determination. In
making the final market share and fee tier determinations, DEQ will use the
best available information as determined by DEQ including any relevant

information provided by manufacturers under section (2).
Stat Auth: ORS 468.020, 468.065 & 459A.345
Stats. Implemented: ORS 459A.315
Hist.: DEQ 4-2012, f. & cert. ef. 6-26-12

Rule Caption: Title V operating permit fee increases authorized in

statute.

Adm. Order No.: DEQ 5-2012

Filed with Sec. of State: 7-2-2012

Certified to be Effective: 7-2-12

Notice Publication Date: 3-1-2012

Rules Amended: 340-215-0060, 340-220-0030, 340-220-0040, 340-

220-0050

Subject: The rulemaking increases Title V operating permit fees by

the change in the Consumer Price Index authorized by federal and

state law. The fee increases are necessary to cover the reasonable

costs associated with DEQ’s operation of Oregon’s Title V program.
The amendments to the Title V operating permit fees increase base

fees under OAR 340-220-0030, emission fees under OAR 340-220-

0040 and specific activity fees under OAR 340-220-0050. The fee
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increase is approximately 2.4%, and affects the 2012 invoice year for
the 2012-13 operating period.

The amendments also make administrative corrections to OAR
340-215-0060, concerning greenhouse gas reporting fees, by cor-
recting references to OAR 340-215-0030 and OAR 340-220-0050.
Rules Coordinator: Maggie Vandehey —(503) 229-6878

340-215-0060
Greenhouse Gas Reporting Fees

(1) Any person required to register and report under OAR 340-215-
0030(2)(a)(A) or 340-215-0030(2)(b)(A) must submit greenhouse gas
reporting fees to the Department as specified in OAR 340-220-0050. The
fees must be received by the Department within 30 days after the
Department mails the fee invoice.

(2) Any person required to register and report under OAR 340-215-
0030(2)(a)(B) or (C) or 340-215-0030(2)(b)(B) must submit greenhouse
gas reporting fees to the Department as specified in OAR chapter 340, divi-
sion 216, Table 2, Part 3. The fees must be received by the Department
within 30 days after the Department mails the fee invoice.

Stat. Auth.: ORS 468.020 & 468A.050

Stats. Implemented: ORS 468 & 468A

Hist.: DEQ 12-2010, f. & cert. ef. 10-27-10; DEQ 5-2011, f. 4-29-11, cert. ef. 5-1-11; DEQ

11-2011, f. & cert. ef. 7-21-11; DEQ 14-2011, f, & cert. ef. 7-21-11; DEQ 5-2012, f. & cert.
ef. 7-2-12

340-220-0030
Annual Base Fee

(1) The Department will assess an annual base fee of $7,289 for each
source subject to the Oregon Title V Operating Permit program for the peri-
od of November 15, 2011 to November 14, 2012.

(2) The Department will assess an annual base fee of $7,466 for each
source subject to the Oregon Title V Operating Permit program for the peri-
od of November 15,2012 to November 14,2013, and for each annual peri-
od thereafter.

NOTE: As indicated in the rulemaking proposed in March 2012, the annual base fee

for the period of November 15,2013 to November 14, 2014, and for each annual peri-

od thereafter, will be based on the 2012 increase in the consumer price index and will

be presented to the Environmental Quality Commission for a future rule revision.

Stat. Auth.: ORS 468 & 468A

Stats. Implemented: ORS 468 & 468A

Hist.: DEQ 20-1993(Temp). f. & cert. ef. 11-4-93; DEQ 13-1994. f. & cert. ef. 5-19-94; DEQ

12-1995, f. & cert. ef. 5-23-95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 7-1996, f. & cert.

ef. 5-31-96; DEQ 9-1997. f. & cert. ef. 5-9-97; DEQ 12-1998, f. & cert. ef. 6-30-98; DEQ 10-

1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-028-

2580; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 7-

2001, f. 6-28-01, cert. ef. 7-1-01; DEQ 11-2003, f. & cert. ef. 7-23-03; DEQ 6-2004, f. & cert.

ef. 7-29-04; DEQ 6-2005, f. & cert. ef. 7-11-05; DEQ 7-2006, f. & cert. ef. 6-30-06; DEQ 6-

2007(Temp), f. & cert. ef. 8-17-07 thru 2-12-08; Administrative correction 2-22-08; DEQ 10-

2008, f. & cert. ef. 8-25-08; DEQ 4-2009(Temp), f. & cert. ef. 8-27-09 thru 2-20-10;

Administrative correction 3-18-10; DEQ 16-2010, f. & cert. ef. 12-20-10; DEQ 5-2012,f. &

cert. ef. 7-2-12

340-220-0040
Emission Fee

(1) The Department will assess an emission fee of $ 56.45 per ton of
each regulated pollutant emitted during calendar year 2011 to each source
subject to the Oregon Title V Operating Permit Program.

(2) The emission fee will be applied to emissions based on the elec-

tions made according to OAR 340-220-0090.
NOTE: As indicated in the rulemaking proposed in March 2012, the emission fee per
ton of each regulated pollutant emitted during calendar year 2012, and for each cal-
endar year thereafter, will be based on the 2012 increase in the consumer price index
and will be presented to the Environmental Quality Commission for a future rule revi-
sion.
Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, f. & cert. ef. 5-19-94; DEQ
12-1995. f. & cert. ef. 5-23-95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 7-1996, f. & cert.
ef. 5-31-96; DEQ 9-1997, f. & cert. ef. 5-9-97; DEQ 12-1998, f. & cert. ef. 6-30-98; DEQ 10-
1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-028-
2590; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 7-
2001, f. 6-28-01, cert. ef. 7-1-01; DEQ 11-2003, f. & cert. ef. 7-23-03; DEQ 6-2004, f. & cert.
ef. 7-29-04; DEQ 6-2005, f. & cert. ef. 7-11-05; DEQ 7-2006, f. & cert. ef. 6-30-06; DEQ 6-
2007(Temp), f. & cert. ef. 8-17-07 thru 2-12-08; Administrative correction 2-22-08; DEQ 10-
2008, f. & cert. ef. 8-25-08; DEQ 4-2009(Temp), f. & cert. ef. 8-27-09 thru 2-20-10;
Administrative correction 3-18-10; DEQ 16-2010, f. & cert. ef. 12-20-10; DEQ 5-2012, f. &
cert. ef. 7-2-12

340-220-0050
Specific Activity Fees

(1) The Department will assess specific activity fees for an Oregon
Title V Operating Permit program source for the period of January 1,2012
to December 31, 2012 as follows:

(a) Existing source permit revisions:
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(A) Administrative* —$455;

(B) Simple —$1,320;

(C) Moderate —$13,657;

(D) Complex —$27,314.

(b) Ambient air monitoring review —$3,641.

*Includes revisions specified in OAR 340-218-0150(1)(a) through (g). Other revi-
sions specified in 340-218-0150 are subject to simple, moderate or complex revision
fees.

NOTE: As indicated in the rulemaking proposed in March 2012, the specific activity
fees as of January 1, 2013 will be based on the 2012 increase in the consumer price
index and will be presented to the Environmental Quality Commission for a future
rule revision.

(2) The Department will assess the following specific activity fee for
an Oregon Title V Operating Permit program source for annual greenhouse
gas reporting, as required by OAR 340-215-0060(1) — Fifteen percent of
the following, not to exceed $4,500:

(a) The applicable annual base fee (for the period of November 15 of
the current year to November 14 of the following year); and

(b) The applicable annual emission fee (for emissions during the pre-

vious calendar year).
Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468 & 468A
Hist.: DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, f. & cert. ef. 5-19-94; DEQ
12-1998, f. & cert. ef. 6-30-98; DEQ 10-1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert.
ef. 10-14-99, Renumbered from 340-028-2600; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 6-
2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 7-2001, f. 6-28-01, cert. ef. 7-1-01; DEQ 11-2003, f.
& cert. ef. 7-23-03; DEQ 6-2004, f. & cert. ef. 7-29-04; DEQ 6-2005, f. & cert. ef. 7-11-05;
DEQ 7-2006, f. & cert. ef. 6-30-06; DEQ 6-2007(Temp), f. & cert. ef. 8-17-07 thru 2-12-08;
Administrative correction 2-22-08; DEQ 10-2008, f. & cert. ef. 8-25-08; DEQ 4-2009(Temp),
f. & cert. ef. 8-27-09 thru 2-20-10; DEQ 9-2009(Temp), f. 12-24-09, cert. ef. 1-1-10 thru 6-
30-10; Administrative correction 7-27-10; DEQ 12-2010, f. & cert. ef. 10-27-10; DEQ 16-
2010, f. & cert. ef. 12-20-10; DEQ 11-2011, f. & cert. ef. 7-21-11; DEQ 12-2011, f. & cert.
ef. 7-21-11; DEQ 5-2012, f. & cert. ef. 7-2-12

Department of Fish and Wildlife
Chapter 635

Rule Caption: Columbia River Treaty Indian Commercial Shad
Season Implemented.

Adm. Order No.: DFW 68-2012(Temp)

Filed with Sec. of State: 6-20-2012

Certified to be Effective: 6-21-12 thru 7-31-12

Notice Publication Date:

Rules Amended: 635-041-0072

Subject: Rule modifications set a 40-day commercial shad season
in Zone 6 of the Columbia River, from June 21 through July 31,2012
and allow the sales of shad caught during this period. Revisions are
consistent with action taken June 20, 2012 by the Columbia River
Compact agencies of Oregon and Washington in cooperation with the
Columbia River Treaty Tribes.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0072
Carp, Shad and Other Nongame Fish

It is unlawful to fish for or possess carp, shad and other nongame fish
from the Columbia River for commercial purposes except:

(1) As authorized by ORS 508.106 (Permit to take carp or other food-
fish).

(2) During open commercial fishing periods with gear authorized for
those open commercial fishing periods.

(3) Commercial sales of shad are authorized for fish caught during the
period from Thursday, June 21 through Tuesday, July 31,2012 (40 days).

(a) Fishing in all of Zone 6, except for outside Boat Restricted Zones
at dams, is allowed. Only shad may be kept or sold. All other fish must be
immediately returned to the water unharmed.

(b) Authorized gear types include: drift gill nets, fish wheels, purse
seines and beach seines. Experimental gear types can only be used when

commercial gill net seasons are closed.
Stat. Auth.: ORS 183.325 & 506.119
Stats. Implemented: ORS 506.129 & 507.030
Hist.: DFW 2-1999(Temp), f. & cert. ef. 2-1-99 thru 2-19-99; DFW 9-1999, f. & cert. ef. 2-
26-99; DFW 40-2007(Temp), f. 6-5-07, cert. ef. 6-6-07 thru 12-2-07; Administrative correc-
tion 12-20-07; DFW 68-2012(Temp), f. 6-20-12, cert. ef. 6-21-12 thru 7-31-12

Rule Caption: Recreational
Lookingglass Creek Re-Opens.
Adm. Order No.: DFW 69-2012(Temp)
Filed with Sec. of State: 6-20-2012

Certified to be Effective: 6-22-12 thru 9-1-12

Spring Chinook Fishery In
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Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule allows recreational anglers opportuni-
ty to harvest adipose fin-clipped adult and jack Chinook salmon,
which are in excess of the Department’s hatchery production needs,
in Lookingglass Creek. This fishery is scheduled for the period from
Friday, June 22 through June 25.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2012 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2012 Oregon Sport Fishing
Regulations.

(2) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is open to angling for adipose
fin-clipped adult Chinook salmon from 12:01 a.m. Friday, June 22 through
11:59 p.m. Monday, June 25, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) During the duration of the spring Chinook angling season, the area
closure listed for Lookinglass Creek in the Northeast Zone Special
Regulations is modified to: Lookingglass Creek closed between Jarboe
Creek and 200 feet upstream of the hatchery water intake.

(c) Hook gap restrictions listed in the Northeast Zone Special
Regulations for Lookingglass Creek are removed for the duration of the
spring Chinook angling season.

(d) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(3) Catherine Creek from the Miller Lane Bridge to the Highway 203
Bridge, located upstream of Catherine Creek State Park, is open to angling
for adipose fin-clipped adult Chinook salmon from May 26 until further
notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(4) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from June 9 until further notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(5) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from June 9 until fur-
ther notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.|

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.
12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW
8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.
5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-
1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-
21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru
1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.
2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW
40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.
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6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW
70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-
01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),
f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;
DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &
cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02
(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;
DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.
1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),
f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04
thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.
5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;
Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert. ef. 8-26-05 thru 9-
30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW
28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.
ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.
ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-
2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.
ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-
2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;
DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),
f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-
10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-20-10, cert. ef 7-25-10 thru 9-
1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW 64-2011(Temp), f. 6-10-11,
cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef. 7-11-11 thru 9-1-11; DFW
92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11; DFW 99-2011(Temp), f. 7-21-
11, cert. ef. 7-23-11 thru 9-1-11; DFW 104-2011(Temp), f. 8-1-11, cert. ef. 8-7-11 thru 9-1-
11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW
48-2012(Temp), f. 5-18-12, cert. ef. 5-23-12 thru 9-1-12; DFW 50-2012(Temp), f. 5-22-12,
cert. ef. 5-24-12 thru 9-1-12; DFW 61-2012(Temp), f. & cert. ef. 6-11-12 thru 8-31-12; DFW
69-2012(Temp), f. 6-20-12, cert. ef. 6-22-12 thru 9-1-12

Rule Caption: Sport Chinook Fisheries On the Imnaha River
Close.

Adm. Order No.: DFW 70-2012(Temp)

Filed with Sec. of State: 6-26-2012

Certified to be Effective: 6-27-12 thru 9-1-12

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: This amended rule closes the recreational spring Chinook
fishery in the Imnaha River effective 11:59 p.m. Wednesday, June 27,
2012.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2012 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2012 Oregon Sport Fishing
Regulations.

(2) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is open to angling for adipose
fin-clipped adult Chinook salmon from 12:01 a.m. Friday, June 22 through
11:59 p.m. Monday, June 25, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) During the duration of the spring Chinook angling season, the area
closure listed for Lookinglass Creek in the Northeast Zone Special
Regulations is modified to: Lookingglass Creek closed between Jarboe
Creek and 200 feet upstream of the hatchery water intake.

(c) Hook gap restrictions listed in the Northeast Zone Special
Regulations for Lookingglass Creek are removed for the duration of the
spring Chinook angling season.

(d) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(3) Catherine Creek from the Miller Lane Bridge to the Highway 203
Bridge, located upstream of Catherine Creek State Park, is open to angling
for adipose fin-clipped adult Chinook salmon from May 26 until further
notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.
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(4) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from June 9 until June 27, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(5) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from June 9 until fur-
ther notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.

10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-

95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-

25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.

ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,

cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.

12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW

8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.

5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-

1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;

DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-

21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru

1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.

2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW

40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.

6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW

70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-

01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),

f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-

2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;

DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &

cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02

(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,

f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;

DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.

1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),

f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04

thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.

5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;

Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert. ef. 8-26-05 thru 9-

30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW

28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.

ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.

ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-

2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.

ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,

cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-

2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;

DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),

f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;

DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-

10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-20-10, cert. ef 7-25-10 thru 9-

1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW

49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW 64-2011(Temp), f. 6-10-11,

cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef. 7-11-11 thru 9-1-11; DFW

92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11; DFW 99-2011(Temp), f. 7-21-

11, cert. ef. 7-23-11 thru 9-1-11; DFW 104-2011(Temp), f. 8-1-11, cert. ef. 8-7-11 thru 9-1-

11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW

48-2012(Temp), f. 5-18-12, cert. ef. 5-23-12 thru 9-1-12; DFW 50-2012(Temp), f. 5-22-12,

cert. ef. 5-24-12 thru 9-1-12; DFW 61-2012(Temp), f. & cert. ef. 6-11-12 thru 8-31-12; DFW

69-2012(Temp), f. 6-20-12, cert. ef. 6-22-12 thru 9-1-12; DFW 70-2012(Temp), f. 6-26-12,

cert. ef. 6-27-12 thru 9-1-12

Rule Caption: Trask River Angling Regulations Modified Effective
July 1, 2012.

Adm. Order No.: DFW 71-2012(Temp)

Filed with Sec. of State: 6-27-2012

Certified to be Effective: 7-1-12 thru 11-30-12

Notice Publication Date:

Rules Amended: 635-014-0090

Rules Suspended: 635-014-0090(T)

Subject: These rule modifications delay the spring Chinook fishery
closure at the Trask River Hatchery Hole from June 1 until August
1,2012 in order to allow anglers greater opportunity to harvest hatch-
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ery spring Chinook by extending the season 200 feet upstream and
900 feet downstream of the hatchery. Further modifications reduce
the ability of anglers to employ illegitimate snagging methods in a
segment of the Trask River and Three Rivers by imposing more
restrictive gear regulations during the later portion of the spring Chi-
nook angling season.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-014-0090
Inclusions and Modifications

(1) The 2012 Oregon Sport Fishing Regulations provide require-
ments for the Northwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2012 Oregon Sport Fishing Regulations
pamphlet.

(2) Notwithstanding all other requirements provided in the 2012
Oregon Sport Fishing Regulations pamphlet, the following additional
rules apply to adult salmon angling in waters of the Northwest Zone:

(a)(A) All waters of the Necanicum River Basin, Nehalem River
Basin (including North Fork), Tillamook Bay Basin, (including the Miami,
Kilchis, Wilson, Trask, and Tillamook rivers), and the Nestucca River Basin
(including the Little Nestucca and Three Rivers) and Salmon River that are
open for Chinook salmon are limited to no more than 1 adult non fin-
clipped Chinook salmon per day, or 2 adult non finclipped Chinook salmon
per day from the Siletz or Yaquina rivers, and 10 adult non fin-clipped
Chinook salmon in the seasonal aggregate when combined with all other
waters in the Northwest Zone and all state waters terminal area seasons in
the Marine Zone with a 10 adult non fin-clipped Chinook salmon seasonal
aggregate limit. Seasonal aggregate applies to all adult non fin-clipped
Chinook salmon retained between August 1 and December 31 except in the
Nehalem Basin where the seasonal aggregate applies to all adult non fin-
clipped Chinook salmon retained between July 1 and December 31 and
except in the Tillamook Terminal Area where the seasonal aggregate
applies to all adult non fin-clipped Chinook salmon retained between
October 1-31.

(B) The Trask River will be closed from Gold Creek, at the hatchery,
200 feet upstream and 900 feet downstream August 1 through November
30, 2012; and for the Trask River segment from Cedar Creek wooden boat
slide (RM 10.9) downstream to Loren’s Drift wooden boat slide (RM 9.0)
from June 1 to July 31 angling is restricted to fly angling and bobber
angling only.

(i) Bobber angling gear must include a bobber and a leader no longer
than 36-inches in length. Any weight (except the bobber) may be no more
than 36-inches from the lowermost hook when suspended vertically. The
leader below the bobber must remain suspended in the water column and
not resting on the river bottom.

(i) For purposes of this rule, a bobber is a hook-less, floating device
that is attached to or slides along the mainline or leader above the hook(s)
for the purpose of suspending hook(s) (which are part of the bait, lure or
fly) off the bottom of the stream and visually signaling (from the surface of
the water) a fish’s strike at the hook(s).

(iii) For purposes of this rule, a leader is a section of line, other than
the mainline, extending from the lowermost hook (part of bait, lure, or fly)
to the first swivel, weight, bobber, or any other attachment.

(b) Within the Nehalem Basin (including the North Fork) the follow-
ing additional rules apply:

(A) Mainstem (bay) closed to all salmon and steelhead angling sea-
ward from a line extending from Nehalem Bay State Park Boat Ramp to
Fishery Point July 1 through September 14 and closed to all Chinook
salmon angling upstream of Peterson Creek (RM 10.2) July 1 through
December 31.

(B) Nehalem tidewater from the jetty tips upstream to Peterson Creek
(RM 10.2) on South Fork and North Fork Road Bridge on the North Fork
is open for non adipose fin-clipped coho salmon from September 15
through the earlier of November 30 or attainment of an adult coho salmon
quota of 1,200 non adipose fin-clipped coho salmon.

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 2 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 2 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(c) Within the Tillamook Bay Basin the following additional rules

apply:
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(A) Tillamook Bay tidewater from the jetty tips upstream to Hwy. 101
Bridge on Miami, Kilchis, Wilson, and Trask rivers and Burton Bridge on
Tillamook River is open for non adipse fin-clipped coho salmon from
September 15 through the earlier of November 30 or attainment of an adult
coho salmon quota of 600 non adipose fin-clipped coho salmon.

(B) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 1 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 1 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(d) Within the Nestucca Basin (including the Little Nestucca River
and Three Rivers) the following rules apply:

(A) Mainstem Nestucca upstream of First Bridge (RM 15.8) near
Beaver closed to all Chinook angling August 1 through December 31.

(B) Nestucca Bay tidewater (excluding Little Nestucca tidewater)
from the bay mouth upstream to the Cloverdale Bridge (RM 7.1) is open for
non adipose fin-clipped coho salmon from September 15 through the earli-
er of November 30 or attainment of an adult coho salmon quota of 200 non
adipose fin-clipped coho salmon.

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 1 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone with a 1 adult non adipose fin-clipped coho salmon sea-
sonal aggregate limit.

(e) Within the Siletz River Basin the following additional rules apply:

(A) Mainstem and tributaries above Ojalla Bridge (RM 31) closed to
Chinook August 1-December 31; Drift Creek (Siletz River Basin) upstream
of the confluence with Quarry Creek at RM 8 is closed for Chinook salmon
from August 1 through December 31;

(B) Siletz River and Bay upstream to Ojalla Bridge (RM 31) is open
for non adipose fin-clipped coho salmon from September 15 through the
earlier of November 30 or attainment of an adult coho salmon quota of 700
non adipose fin-clipped coho salmon; and

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.

(f) Within the Yaquina River Basin the following additional rules
apply:

(A) All waters of the Yaquina River upstream of the confluence of the
Yaquina River and Big Elk Creek at RM 18.3 and all waters of Big Elk
Creek (Yaquina River Basin) are closed for Chinook salmon from August 1
through December 31;

(B) The Yaquina River and Bay upstream to the confluence of the
Yaquina River and Big Elk Creek are open for non adipose fin-clipped coho
salmon from September 15 through the earlier of November 30 or attain-
ment of an adult coho salmon quota of 575 non adipose fin-clipped coho
salmon; and

(C) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.

(g) Within the Alsea River Basin the following additional rules apply:

(A) All waters of Drift Creek (Alsea River Basin) within the Drift
Creek Wilderness Area and upstream are closed for Chinook salmon from
August 1 through December 31;

(B) All waters of the Alsea River upstream of the confluence with
Five Rivers at RM 21 are closed for Chinook salmon from August 1 through
December 31;

(C) All waters of Five Rivers are closed for Chinook salmon from
August 1 through December 31.

(D) The Alsea River and Bay upstream to the confluence of the Alsea
River and Five Rivers are open for non adipose fin-clipped coho salmon
from September 15 through the earlier of November 30 or attainment of an
adult coho salmon quota of 675 non adipose fin-clipped coho salmon; and

(E) The daily catch limit may include one adult non adiopose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and
Southwest Zone.
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(h) Within the Siuslaw River Basin the following additional rules
apply:

(A) All waters of the Siuslaw River upstream of the confluence with
Lake Creek at RM 30.0 are closed for Chinook salmon from August 1
through December 31;

(B) All waters of Lake Creek are closed for Chinook salmon August
1 through December 31 and all waters of Lake Creek downstream of Fish
Creek are closed to all angling from September 1 through November 30;

(C) The Siuslaw River and Bay upstream to the confluence of the
Siuslaw River and Lake Creek are open for non adipose fin-clipped coho
salmon from September 15 through the earlier of November 30 or attain-
ment of an adult coho salmon quota of 900 non adipose fin-clipped coho
salmon; and

(D) The daily catch limit may include one adult non adipose fin-
clipped coho salmon per day and one non adipose fin-clipped jack coho
salmon per day, and no more than 5 total adult non adipose fin-clipped coho
salmon in the seasonal aggregate from all waters in the Northwest Zone and

Southwest Zone.
Stat. Auth.: ORS 496.138, 496.146,497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.
4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.
ef.9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95, cert.
ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC 20-
1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. & cert.
ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96,
cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert.
ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-97;
FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98 thru
4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-
1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru
11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,
f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert.
ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f.
& cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02,
cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02
thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFW 120-
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert.
ef. 1-1-03; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW 38-
2003(Temp), f. 5-7-03, cert. ef. 5-10-03 thru 10-31-03; DFW 51-2003(Temp), f. & cert. ef. 6-
13-03 thru 10-31-03; DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW
108-2003(Temp), f. 10-28-03, cert. ef. 12-1-03 thru 3-31-04; DFW 123-2003(Temp), f. 12-
10-03, cert. ef. 12-11-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW
126-2003(Temp), f. 12-11-03, cert. ef. 1-1-04 thru 3-31-04; DFW 60-2004(Temp), f. 6-29-
04, cert. ef 7-1-04 thru 7-15-04; DFW 90-2004(Temp), f. 8-30-04, cert. ef. 10-1-04 thru 12-
31-04; DFW 103-2004(Temp), f. & cert, ef, 10-4-04 thru 12-31-04; DFW 108-2004(Temp),
f. & cert. ef. 10-18-04 thru 12-31-04; DFW 111-2004(Temp), f. 11-16-04, cert. ef. 11-20-04
thru 12-31-04; DFW 117-2004, . 12-13-04, cert. ef. 1-1-05; DFW 62-2005(Temp), f. 6-29-
05, cert. ef. 7-1-05 thru 7-10-05; Administrative correction 7-20-05; DFW 105-2005(Temp),
f.9-12-05, cert. ef. 10-1-05 thru 12-15-05; DFW 127-2005(Temp), f. & cert. ef. 11-23-05 thru
12-31-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 53-2006(Temp), f. 6-29-06, cert.
ef. 7-1-06 thru 7-9-06; Administrative correction 7-20-06; DFW 64-2006(Temp), f. 7-17-06,
cert. ef. 8-1-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07; DFW 104-
2006(Temp), f. 9-19-06, cert. ef. 10-1-06 thru 12-31-06; DFW 24-2007, f. 4-16-07, cert. ef.
5-1-07; DFW 63-2007(Temp), f. 8-6-07, cert. ef. 8-11-07 thru 12-31-07; DFW 136-2007, f.
12-31-07, cert. ef. 1-1-08; DFW 25-2008(Temp), f. 3-13-08, cert. ef. 3-15-08 thru 9-10-08;
DFW 67-2008(Temp), f. 6-20-08, cert. ef. 8-1-08 thru 12-31-08; DFW 156-2008, f. 12-31-
08, cert. ef. 1-1-09; DFW 43-2009(Temp), f. 5-5-09, cert. ef. 5-22-09 thru 10-31-09; DFW
67-2009(Temp), f. 6-9-09, cert. ef. 6-15-09 thru 10-31-09; DFW 87-2009(Temp), f. 7-31-09,
cert. ef. 8-1-09 thru 12-31-09; DFW 99-2009(Temp), f. 8-26-09, cert. ef. 9-1-09 thru 12-31-
09; DFW 115-2009(Temp), f. & cert. ef. 9-22-09 thru 12-31-09; DFW 144-2009, f. 12-8-09,
cert. ef. 1-1-10; DFW 44-2010(Temp), f. 4-20-10, cert. ef. 4-21-10 thru 9-30-10; DFW 73-
2010(Temp), f. 5-27-10, cert. ef. 6-1-10 thru 9-30-10; DFW 76-2010, f. 6-8-10, cert. ef. 8-1-
10; DFW 89-2010(Temp), f. 6-28-10, cert. ef. 7-1-10 thru 9-30-10; Administrative correction
10-26-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 57-2011(Temp), f. 5-27-11,
cert. ef. 6-1-11 thru 6-30-11; DFW 83-2011, f. 6-30-11, cert. ef. 7-1-11; DFW 139-
2011(Temp), f. 10-3-11, cert. ef. 10-6-11 thru 12-31-11; DFW 141-2011(Temp), f. 10-6-11,
cert. ef. 10-10-11 thru 12-31-11; DFW 143-2011(Temp), f. 10-10-11, cert. ef. 10-11-11 thru
12-31-11; DFW 148-2011(Temp), f. 10-20-11, cert. ef. 10-21-11 thru 12-31-11; DFW 163-
2011, f. 12-27-11, cert. ef. 1-1-12; DFW 53-2012(Temp), f. 5-29-12, cert. ef. 6-1-12 thru 10-
31-12; DFW 62-2012, f. 6-12-12, cert. ef. 7-1-12; DFW 63-2012(Temp), f. & cert. ef. 6-12-
12 thru 10-31-12; DFW 71-2012(Temp), f. 6-27-12, cert. ef. 7-1-12 thru 11-30-12

Rule Caption: Sport Chinook Fisheries on Catherine Creek Close.
Adm. Order No.: DFW 72-2012(Temp)

Filed with Sec. of State: 6-29-2012

Certified to be Effective: 7-1-12 thru 8-31-12

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)
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Subject: This amended rule closes the recreational spring Chinook
fishery on Catherine Creek effective 12:01 a.m. Sunday, July 1,2012.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2012 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2012 Oregon Sport Fishing
Regulations.

(2) Lookingglass Creek from the Moses Creek Lane Bridge (County
Road 42) to the confluence of Jarboe Creek is open to angling for adipose
fin-clipped adult Chinook salmon from 12:01 a.m. Friday, June 22 through
11:59 p.m. Monday, June 25, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) During the duration of the spring Chinook angling season, the area
closure listed for Lookinglass Creek in the Northeast Zone Special
Regulations is modified to: Lookingglass Creek closed between Jarboe
Creek and 200 feet upstream of the hatchery water intake.

(c) Hook gap restrictions listed in the Northeast Zone Special
Regulations for Lookingglass Creek are removed for the duration of the
spring Chinook angling season.

(d) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(3) Catherine Creek from the Miller Lane Bridge to the Highway 203
Bridge, located upstream of Catherine Creek State Park, is open to angling
for adipose fin-clipped adult Chinook salmon from May 26 through June
30, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily limits in possession. It is
illegal to continue fishing for jack Chinook once the adult bag limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(4) The Imnaha River from the mouth to Summit Creek Bridge (River
Mile 45) is open to angling for adipose fin-clipped adult Chinook salmon
from June 9 until June 27, 2012.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

(5) The Wallowa River from a deadline at the lower end of Minam
State Park upstream to the confluence with the Lostine River is open to
angling for adipose fin-clipped adult Chinook salmon from June 9 until fur-
ther notice.

(a) The daily bag limit is two (2) adipose fin-clipped adult Chinook
and five (5) adipose fin-clipped jacks; two daily jack salmon limits in pos-
session. It is illegal to continue fishing for jack Chinook once the adult bag
limit is met.

(b) All other General, Statewide and Northeast Zone Regulations, as
provided in the 2012 Oregon Sport Fishing Regulations, remain in effect.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998, f.
12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; DFW
8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99, cert. ef.
5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW 45-
1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), f. 9-
21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru
1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert. ef.
2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01; DFW
40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01, cert. ef.
6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-01; DFW
70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01 thru 12-31-
01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-2001(Temp),
f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02 thru 7-1-02;
DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-2002(Temp), f. &
cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02
(Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002,
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f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef. 5-28-03 thru 7-1-03;
DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003, f. 12-11-03, cert. ef.
1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04; DFW 46-2004(Temp),
f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-16-04, cert. ef. 6-19-04
thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-2005(Temp), f. & cert. ef.
5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-25-05 thru 7-4-05;
Administrative correction 7-20-05; DFW 99-2005(Temp). f. 8-24-05, cert. ef. 8-26-05 thru 9-
30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW
28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-2006(Temp), f. 5-24-06, cert.
ef. 5-25-06 thru 6-30-06; Administrative correction 7-21-06; DFW 79-2006, f. 8-11-06, cert.
ef. 1-1-07; DFW 12-2007(Temp), f. 2-28-07, cert. ef. 3-1-07 thru 8-27-07; DFW 30-
2007(Temp), f. 5-9-07, cert. ef. 5-10-07 thru 9-30-07; DFW 34-2007(Temp), f. 5-25-07, cert.
ef. 5-26-07 thru 9-30-07; Administrative correction 10-16-07; DFW 136-2007, f. 12-31-07,
cert. ef. 1-1-08; DFW 56-2008(Temp), f. 5-30-08, cert. ef. 5-31-08 thru 6-30-08; DFW 76-
2008(Temp), f. & cert. ef. 7-9-08 thru 9-1-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09;
DFW 128-2009(Temp), f. 10-12-09, cert. ef. 10-18-09 thru 4-15-10; DFW 131-2009(Temp),
f. 10-14-09, cert. ef. 10-18-09 thru 4-15-10; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10;
DFW 54-2010(Temp), f. 5-6-10, cert. ef. 5-22-10 thru 9-1-10; DFW 95-2010(Temp), f. 7-1-
10, cert. ef. 7-11-10 thru 9-1-10; DFW 102-2010(Temp), f. 7-20-10, cert. ef 7-25-10 thru 9-
1-10; Administrative correction 9-22-10; DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW
49-2011(Temp), f. 5-16-11, cert. ef. 5-28-11 thru 9-1-11; DFW 64-2011(Temp), f. 6-10-11,
cert. ef. 6-13-11 thru 9-1-11; DFW 90-2011(Temp), f. & cert. ef. 7-11-11 thru 9-1-11; DFW
92-2011(Temp), f. 7-12-11, cert. ef. 7-16-11 thru 10-31-11; DFW 99-2011(Temp), f. 7-21-
11, cert. ef. 7-23-11 thru 9-1-11; DFW 104-2011(Temp), f. 8-1-11, cert. ef. 8-7-11 thru 9-1-
11; Administrative correction 9-23-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW
48-2012(Temp), f. 5-18-12, cert. ef. 5-23-12 thru 9-1-12; DFW 50-2012(Temp), f. 5-22-12,
cert. ef. 5-24-12 thru 9-1-12; DFW 61-2012(Temp), f. & cert. ef. 6-11-12 thru 8-31-12; DFW
69-2012(Temp), f. 6-20-12, cert. ef. 6-22-12 thru 9-1-12; DFW 70-2012(Temp), f. 6-26-12,
cert. ef. 6-27-12 thru 9-1-12; DFW 72-2012(Temp), f. 6-29-12, cert. ef. 7-1-12 thru 8-31-12

Rule Caption: Columbia River Recreational Sturgeon Fisheries
Downstream of the Wauna Powerlines Close.

Adm. Order No.: DFW 73-2012(Temp)

Filed with Sec. of State: 6-29-2012

Certified to be Effective: 7-1-12 thru 8-31-12

Notice Publication Date:

Rules Amended: 635-023-0095

Rules Suspended: 635-023-0095(T)

Subject: This amended rule establishes a replacement for the “Ska-
mania island” boundary which was removed by acts of nature. Fur-
ther modifications close the ongoing recreational sturgeon fishery in
the Columbia River, below the Wauna powerlines four (4) days ear-
lier than previously scheduled, effective 12:01 a.m. Thursday, July
5,2012, due to the anticipated attainment of the pre-season harvest
guideline. Modifications are consistent with action taken June 28,
2012 by the Columbia River Compact agencies of Oregon and Wash-
ington.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-023-0095
Sturgeon Season

(1) The 2012 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2012
Oregon Sport Fishing Regulations.

(2) The mainstem Columbia River from Wauna powerlines (River
Mile 40) upstream to Bonneville Dam, excluding the lower Willamette
River upstream to Willamette Falls, Multnomah Channel, and the Gilbert
River, is open to the retention of white sturgeon with a fork length of 38-54
inches, three days per week, Thursdays through Saturdays, during the fol-
lowing periods:

(a) January 1 through July 31; and

(b) October 20 through December 31.

(3) The retention of white sturgeon in the area identified in section (2)
of this rule is prohibited August 1 through October 19.

(4) The mainstem Columbia River from Wauna powerlines (River
Mile 40) downstream to the mouth at Buoy 10, including Youngs Bay is
open to the retention of white sturgeon seven days per week during the fol-
lowing periods:

(a) January 1 through April 30;

(b) May 12 through July 4.

(5) The retention of white sturgeon in the area identified in section (4)
of this rule is prohibited May 1 through May 11 and July 9 through
December 31.

(6) During the fishing period as identified in subsection (4)(a) and
section (9) of this rule, only white sturgeon with a fork length of 38-54
inches may be retained.
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(7) During the fishing periods as identified in subsection (4)(b) of this
rule, only white sturgeon with a fork length of 41-54 inches may be
retained.

(8) Angling for sturgeon is prohibited from:

(a) Bonneville Dam downstream 9 miles to a line crossing the
Columbia River from Navigation Marker 82 on the Oregon shore westerly
to a boundary marker on the Washington shore upstream of Fir Point from
May 1 through August 31;

(b) Highway 395 Bridge upstream to McNary Dam; and

(c) From the west end of the grain silo at Rufus upstream to John Day
Dam during May 1 through July 31.

(d) The upper and lower ends of Sand Island and corresponding mark-
ers on the Oregon shoreline (slough at Rooster Rock State Park) from
January 1 through April 30.

(9) Effective 12:01 a.m. Sunday, June 24, 2012 the retention of white
sturgeon in Bonneville Reservoir and adjacent tributaries is prohibited.

(10) Effective 12:01 a.m. Monday May 21, 2012 the retention of
white sturgeon in the John Day Pool and adjacent tributaries is prohibited.

(11) The mainstem Columbia River from McNary Dam upstream to
the Oregon-Washington border at river mile 309.5 is open to retention of
white sturgeon with a fork length of 43-54 inches, seven days per week
from February 1 through July 31.

(12) The retention of white sturgeon in the area identified in section
(11) of this rule is prohibited August 1 through January 31.

(13) Retention of green sturgeon is prohibited all year in all areas.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: DFW 129-2004(Temp), f. 12-23-04, cert. ef 1-1-05 thru 2-28-05; DFW 6-2005, f. &

cert. ef. 2-14-05; DEW 22-2005(Temp), f. 4-1-05, cert. ef. 4-30-05 thru 7-31-05; DFW 50-

2005(Temp), f. 6-3-05, cert. ef. 6-11-05 thru 11-30-05; DFW 60-2005(Temp), f. 6-21-05,

cert. ef. 6-24-05 thru 12-21-05; DFW 65-2005(Temp), f. 6-30-05, cert. ef. 7-10-05 thru 12-

31-05; DFW 76-2005(Temp), f. 7-14-05, cert. ef. 7-18-05 thru 12-31-05; DFW 136-2005, .

12-7-05, cert. ef. 1-1-06; DFW 145-2005(Temp), f. 12-21-05, cert. ef. 1-1-06 thru 3-31-06;

DFW 5-2006, f. & cert. ef. 2-15-06; DEW 19-2006(Temp), f. 4-6-06, cert. ef. 4-8-06 thru 7-

31-06; DFW 54-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-27-06; DFW 62-

2006(Temp), £. 7-13-06, cert. ef. 7-24-06 thru 12-31-06; DFW 79-2006, f. 8-11-06, cet. ef.

1-1-07; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru 6-29-07; DFW 7-

2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;

DFW 20-2007(Temp), f. 3-26-07, cert. ef. 3-28-07 thru 7-30-07; DFW 38-2007(Temp), f. &

cert. ef. 5-31-07 thru 11-26-07; DFW 59-2007(Temp), f. 7-18-07, cert .ef. 7-29-07 thru 12-

31-07; DFW 75-2007(Temp), f. 8-17-07, cert. ef. 8-18-07 thru 12-31-07; DFW 102-

2007(Temp), f. 9-28-07, cert. ef. 10-1-07 thru 12-31-07; DFW 135-2007(Temp), f. 12-28-07,

cert. ef. 1-1-08 thru 6-28-08; DFW 136-2007, f. 12-31-07, cert. ef. 1-1-08; DFW 8-2008, f.

& cert. ef. 2-11-08; DFW 23-2008(Temp), f. 3-12-08, cert. ef. 3-15-08 thru 9-10-08; DFW

28-2008(Temp), f. 3-24-08, cert. ef. 3-26-08 thru 9-10-08; DFW 72-2008(Temp), f. 6-30-08,

cert. ef. 7-10-08 thru 12-31-08; DFW 78-2008(Temp). f. 7-9-08, cert. ef. 7-12-08 thru 12-31-

08; DFW 86-2008(Temp), f. & cert. ef. 7-25-08 thru 12-31-08; DEW 148-2008(Temp), f. 12-

19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 18-

2009, f. & cert. ef. 2-26-09; DFW 33-2009(Temp), f. 4-2-09, cert ef. 4-13-09 thru 10-9-09;

DFW 63-2009(Temp), f. 6-3-09, cert. ef. 6-6-09 thru 10-9-09; DFW 83-2009(Temp), f. 7-8-

09, cert. ef. 7-9-09 thru 12-31-09; DFW 86-2009(Temp), f. 7-22-09, cert. ef. 7-24-09 thru 12-

31-09; DFW 144-2009, f. 12-8-09, cert. ef. 1-1-10; DEW 13-2010(Temp), . 2-16-10, cert. ef.

2-21-10 thru 7-31-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10; DFW

34-2010, f. 3-16-10, cert. ef. 4-1-10; DEW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru

7-31-10; DFW 50-2010(Temp), f. 4-29-10, cert. ef. 5-6-10 thru 11-1-10; DFW 88-

2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; DFW 91-2010(Temp), f. 6-29-10,

cert. ef. 8-1-10 thru 12-31-10; DFW 99-2010(Temp), f. 7-13-10, cert. ef. 7-15-10 thru 12-31-

10; DFW 165-2010(Temp), f. 12-28-10, cert. ef. 1-1-11 thru 6-29-11; DFW 171-2010, f. 12-

30-10, cert. ef. 1-1-11; DEW 11-2011(Temp), f. 2-10-11, cert. ef. 2-11-1 thru 7-31-11; DFW

23-2011, f. & cert. ef. 3-21-11; DFW 26-2011(Temp), f. 4-5-11, cert. ef. 4-10-11 thru 9-30-

11; DFW 74-2011(Temp), f. 6-24-11, cert. ef. 6-27-11 thru 7-31-11; DFW 87-2011(Temp),

f. 7-8-11, cert. ef. 7-9-11 thru 7-31-11; DFW 96-2011(Temp), f. 7-20-11, cert. ef. 7-30-11

thru 12-31-11; DFW 129-2011(Temp), f. 9-15-11, cert. ef. 9-30-11 thru 12-31-11; DFW 163-

2011, f. 12-27-11, cert. ef. 1-1-12; DFW 1-2012(Temp), f. & cert. ef. 1-5-12 thru 7-2-12;

DFW 10-2012, f. & cert. ef. 2-7-12; DEW 16-2012(Temp), f. 2-14-12, cert. ef. 2-18-12 thru

7-31-12; DFW 44-2012(Temp), f. 5-1-12, cert. ef. 5-20-12 thru 7-31-12; DFW 73-

2012(Temp), f. 6-29-12, cert. ef. 7-1-12 thru 8-31-12

Rule Caption: Treaty Indian Summer Commercial Fisheries In the
Columbia River Downstream of Bonneville Dam.

Adm. Order No.: DFW 74-2012(Temp)

Filed with Sec. of State: 6-29-2012

Certified to be Effective: 7-1-12 thru 10-31-12

Notice Publication Date:

Rules Amended: 635-041-0045

Subject: Rule amendments allow sales in Oregon of fish harvested
in the Treaty Indian summer commercial fisheries in the Columbia
River downstream of Bonneville Dam, beginning 6:00 a.m. Sunday,
July 1,2012. Modifications are in response to a Treaty Tribes request
for authorized sales of fish caught in Tribal commercial fisheries both
above and below Bonneville Dam. Modifications are consistent with
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action taken June 29, 2012 by the State of Oregon in cooperation
with the Columbia River Treaty Tribes.
Rules Coordinator: Therese Kucera—(503) 947-6033

635-041-0045
Closed Commercial Fishing Areas

Unless otherwise specified in this rule and OAR 635-041-0063, the
following waters are closed to commercial fishing:

(1) All Oregon tributaries of the Columbia River.

(2) The Columbia River westerly and downstream of the Bridge of the
Gods except:

(a) Fisheries conducted by the Yakama, Warm Springs, Nez Perce and
Umatilla tribes downstream of Bonneville Dam (bank fishing only) under
provisions of the agreements with the states of Oregon and Washington are
open until further notice.

(A) Effective 6:00 a.m. July 1, 2012, commercial sales of Chinook,
steelhead, sockeye, coho, walleye, shad, yellow perch, catfish, bass and
carp are allowed. Sturgeon caught in the tribal fisheries below Bonneville
Dam may not be retained or sold. Fish may not be sold on USACE proper-
ty below Bonneville Dam, but may be caught and transported off USACE
property for sale.

(B) Gear is restricted to subsistence fishing gear which includes hoop-
nets, dipnets, spears, gaffs, clubs, fouling hooks and rod and reel with hook-
and-line.

(C) Salmon, steelhead, walleye, shad, carp, bass, catfish and yellow
perch landed during an open treaty commercial fishing period may be sold
at any time.

(b) Platform and hook-and-line fisheries from the Bridge of the Gods
downstream to the subsistence fishing deadline as described in OAR 635-
041-0020(1) are open to commercial sales whenever sales are authorized
for platform and hook-and-line fisheries in the remainder of Bonneville
Pool.

(3) The Columbia River easterly and upstream of a line extending at
aright angle across the thread of the river from a deadline marker one mile
downstream of McNary Dam.

(4) The Columbia River between a line extending at a right angle
across the thread of the river from a deadline marker at the west end of 3-
Mile Rapids located approximately 1.8 miles below The Dalles Dam,
upstream to a line from a deadline marker on the Oregon shore located
approximately 3/4 mile above The Dalles Dam east fishway exit, thence at
a right angle to the thread of the river to a point in midriver, thence down-
stream to Light “1”” on the Washington shore; except that dip nets, bag nets,
and hoop nets are permitted during commercial salmon and shad fishing
seasons at the Lone Pine Indian fishing site located immediately above The
Dalles Interstate Bridge.

(5) The Columbia River between a line extending at a right angle
across the thread of the river from a deadline marker at Preachers Eddy
light below the John Day Dam and a line approximately 4.3 miles upstream
extending from a marker on the Oregon shore approximately one-half mile
above the upper easterly bank of the mouth of the John Day River, Oregon,
extending at a right angle across the thread of the river to a point in midriv-
er, thence turning downstream to a marker located on the Washington shore
approximately opposite the mouth of the John Day River.

(6) The Columbia River within areas at and adjacent to the mouths of
the Deschutes River and the Umatilla River. The closed areas are along the
Oregon side of the Columbia River and extend out to the midstream from a
point one-half mile above the intersection of the upper bank of the tributary
with the Columbia River to a point one mile downstream from the inter-
section of the lower bank of the tributary with the Columbia River. All such
points are posted with deadline markers.

(7) The Columbia River within an area and adjacent to the mouth of
the Big White Salmon River. The closed area is along the Washington side
of the Columbia River and extends out to midstream at right angles to the
thread of the Columbia River between a marker located 1/2 mile down-
stream from the west bank upstream to Light “35”.

(8) The Columbia River within an area at and adjacent to the mouth
of Drano Lake (Little White Salmon River). The closed area is along the
Washington side of the Columbia River and extends out to midstream at
right angles to the thread of the Columbia River between Light “27”
upstream to a marker located approximately 1/2 mile upriver of the outlet
of Drano Lake.

(9) The Columbia River within an area and adjacent to the mouth of
the Wind River. The closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
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the Columbia River between markers located 1 1/4 miles downstream from
the west bank and 1/2 mile upstream from the east bank.

(10) The Columbia River within areas at and adjacent to the mouth of
Hood River. The closed area is along the Oregon side of the Columbia River
and extends to midstream at right angles to the thread of the Columbia
River between markers located approximately 0.85 miles downriver from
the west bank at end of the breakwall at the west end of the Port of Hood
River and 1/2 mile upriver from the east bank.

(11) The Columbia River within a radius of 150 feet of the Spring
Creek Hatchery fishway, except that during the period of August 25-
September 20 inclusive the closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
the Columbia River between a marker located 1 1/2 miles downriver of the
Spring Creek Hatchery fishway up to the downstream marker of the Big
White Salmon sanctuary located approximately 1/2 mile upriver of the
Spring Creek Hatchery fishway.

(12) Herman Creek upstream from a line between deadline markers
near the mouth. One marker is located on the east bank piling and the other
is located on the west bank to the north of the boat ramp.

(13) The Columbia River within an area and adjacent to the mouth of
the Klickitat River. The closed area is along the Washington side of the
Columbia River and extends to midstream at right angles to the thread of
the Columbia River between the downstream margin of Lyle Landing
downstream to a marker located near the railroad tunnel approximately 1-

1/8 miles downstream from the west bank.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 89, f. & ef. 1-28-77; FWC 133, f. & ef. 8-4-77; FWC 149(Temp), f. & ef. 9-21-
77 thru 1-18-78; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f. & ef. 2-21-78; FWC 2-1979,
f. & ef. 1-25-79, Renumbered from 635-035-0045; FWC 6-1980, f. & ef. 1-28-80; FWC 44-
1980(Temp), f. & ef. 8-22-80; FWC 1-1981, f. & ef. 1-19-81; FWC 6-1982, f. & ef. 1-28-82;
FWC 49-1983(Temp), f. & ef. 9-26-83; FWC 4-1984, f. & ef. 1-31-84; FWC 55-1985(Temp),
f. & ef. 9-6-85; FWC 4-1986 (Temp), f. & ef. 1-28-86; FWC 25-1986(Temp), f. & ef. 6-25-
86; FWC 42-1986, f. & ef. 8-15-86; FWC 2-1987, f. & ef. 1-23-87; FWC 10-1988, f. & cert.
ef. 3-4-88; FWC 54-1989 (Temp), f. & cert. ef. 8-7-89; FWC 90-1989, f. & cert. ef. 9-6-89;
FWC 80-1990(Temp), f. 8-7-90, cert. ef. 8-8-90; DFW 142-2008, f. & cert. ef. 11-21-08;
DFW 23-2011, f. & cert. ef. 3-21-11; DFW 40-2011(Temp), f. & cert. ef. 5-5-11 thru 10-31-
11; DFW 43-2011(Temp), f. & cert. ef. 5-10-11 thru 10-31-11; DFW 60-2011(Temp), f. 6-2-
11, cert. ef. 6-6-11 thru 10-31-11; DFW 63-2011(Temp), f. 6-8-11, cert. ef. 6-9-11 thru 10-
31-11; DFW 66-2011(Temp), f. 6-14-11, cert. ef. 6-16-11 thru 10-31-11; DFW 88-
2011(Temp), f. 7-8-11, cert. ef. 7-10-11 thru 10-31-11; DFW 119-2011(Temp), f. 8-26-11,
cert. ef. 8-29-11 thru 10-31-11; Administrative correction, 11-18-11; DFW 5-2012(Temp), f.
1-30-12, cert. ef. 2-1-12 thru 3-31-12; DFW 18-2012(Temp), f. 2-28-12, cert. ef. 2-29-12 thru
6-15-12; DFW 46-2012(Temp), f. 5-14-12, cert. ef. 5-15-12 thru 6-30-12; DFW 74-
2012(Temp), f. 6-29-12, cert. ef. 7-1-12 thru 10-31-12

Rule Caption: Oregon Commercial Fishing Regulations, Division
635-004 Restructure and Reorganization.

Adm. Order No.: DFW 75-2012

Filed with Sec. of State: 6-28-2012

Certified to be Effective: 7-1-12

Notice Publication Date: 5-1-2012

Rules Adopted: 635-004-0200, 635-004-0205, 635-004-0210,
635-004-0230, 635-004-0270, 635-004-0275, 635-004-0285, 635-
004-0300, 635-004-0305, 635-004-0310, 635-004-0315, 635-004-
0320, 635-004-0325, 635-004-0330, 635-004-0335, 635-004-0350,
635-004-0355, 635-004-0370, 635-004-0375, 635-004-0380, 635-
004-0385, 635-004-0390, 635-004-0395, 635-004-0400, 635-004-
0405, 635-004-0410, 635-004-0415, 635-004-0420, 635-004-0445,
635-004-0455, 635-004-0460, 635-004-0465, 635-004-0470, 635-
004-0475, 635-004-0480, 635-004-0485, 635-004-0490, 635-004-
0495, 635-004-0500, 635-004-0505, 635-004-0510, 635-004-0520,
635-004-0525, 635-004-0535, 635-004-0540, 635-004-0550, 635-
004-0555, 635-004-0560, 635-004-0565, 635-004-0570, 635-004-
0575, 635-004-0580, 635-004-0585, 635-004-0590, 635-004-0610,
635-004-0625, 635-004-0630, 635-004-0650, 635-004-0655, 635-
004-0660, 635-004-0665, 635-004-0670, 635-004-0675, 635-004-
0680, 635-004-0685, 635-004-0690

Rules Repealed: 635-004-0005, 635-004-0009, 635-004-0016, 635-
004-0017, 635-004-0018, 635-004-0019, 635-004-0029, 635-004-
0033, 635-004-0040, 635-004-0052, 635-004-0075, 635-004-0100,
635-004-0110

Rules Renumbered: 635-004-0003 to 635-004-0225, 635-004-0011
to 635-004-0425, 635-004-0014 to 635-004-0440, 635-004-0026 to
635-004-0515, 635-004-0140 to 635-004-0255
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Rules Ren. & Amend: 635-004-0012 to 635-004-0430, 635-004-
0013 to 635-004-0435, 635-004-0020 to 635-004-0215, 635-004-
0021 to 635-004-0345, 635-004-0025 to 635-004-0220, 635-004-
0027 to 635-004-0450, 635-004-0035 to 635-004-0235,
635-004-0036 to 635-004-0365, 635-004-0042 to 635-004-0530,
635-004-0048 to 635-004-0280, 635-004-0050 to 635-004-0290,
635-004-0055 to 635-004-0595, 635-004-0060 to 635-004-0600,
635-004-0065 to 635-004-0605, 635-004-0066 to 635-004-0615,
635-004-0068 to 635-004-0620, 635-004-0070 to 635-004-0545,
635-004-0080 to 635-004-0635, 635-004-0085 to 635-004-0640,
635-004-0090 to 635-004-0645, 635-004-0125 to 635-004-0240,
635-004-0130 to 635-004-0245, 635-004-0135 to 635-004-0250,
635-004-0145 to 635-004-0260, 635-004-0150 to 635-004-0265,
635-004-0160 to 635-004-0295, 635-004-0165 to 635-004-0340,
635-004-0170 to 635-004-0360

Subject: This is part of an effort to restructure and reorganization
Oregon’s regulations governing commercial fisheries, comprising of
new rules and amendments to and renumbering of existing rules.
Modifications increase the clarity, consistency, and ease of use with-
out changing the intent or practical effect of the regulations. House-
keeping and technical corrections to the regulations were performed
to ensure consistency.

Rules Coordinator: Therese Kucera—(503) 947-6033

635-004-0200
Organization

(1) This Division is organized into the following major finfish fishery
sections:

(a) Groundfish Section, including the following fisheries:

(A) Trawl and Fixed Gear Groundfish Fisheries; and

(B) Black Rockfish / Blue Rockfish / Nearshore Fishery

(b) Coastal Pelagic Species and Smelt Species Section, including the
following fisheries:

(A) Sardine Fishery;

(B) Inland Waters Herring Fishery;

(C) Yaquina Bay Roe-Herring Fishery;

(D) Pacific Ocean Herring Fishery;

(E) Anchovy Fishery; and

(F) Smelt Fishery.

(c) Highly Migratory Species Section, including the following fish-
eries:

Albacore Tuna Fishery.

(d) Other Finfish Section, including the following fisheries:

(A) Halibut Fishery;

(B) Coastal Rivers Shad Fishery;

(C) Hagfish Fishery;

(D) Sturgeon Fishery;

(E) Surfperch Fishery;

(F) Minor Finfish Fisheries; and

(G) Intertidal Animal Fishery.

(2) Administrative rules OAR 635-004-0205 through OAR 635-004-
0265 are general regulations, in addition to and not in lieu of regulations
contained within the fishery sections listed in section (1) of this rule.

(3) Invertebrates and other marine animals not regulated in OAR
Chapter 635, Division 004 are managed by regulations in OAR chapter 635,
division 005.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0205
Licensing Requirements

In addition to the regulations contained in this Division, fishers should
consult regulations contained in OAR chapter 635, division 006 and Oregon
Revised Statutes Chapter 508 for licensing requirements and fee informa-

tion.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.129, 508.025, 508.035, 508.235, 508.260, 508.300, 508.306 &
508.312
Hist.: DEW 75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0210
Authority of Enforcement in Fishery Conservation Zone and
Exclusive Economic Zone

(1) Pursuant to ORS 506.750 and ORS 506.755, regulations including
but not limited to inspection of catch, methods of fishing, gear restrictions,
seasons, closures and restricted areas are applicable in the Fishery
Conservation Zone (0-50 nautical miles offshore of Oregon), and federal
commercial fishing regulations are applicable in the Exclusive Economic
Zone (3-200 nautical miles offshore of the United States).

(2) For the purposes of this rule, “Fishery Conservation Zone” means
the zone between the mean high water mark of tidally influenced bodies of
water of the state of Oregon to 50 nautical miles offshore of Oregon, as pur-

suant to ORS 506.755.
Stat. Auth.: ORS 506.036, 506.109, 506.119, 506.129 & 506.755
Stats. Implemented: ORS 506.109, 506.501, 506.511, 506.521, 506.750 & 506.755
Hist.: DEW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0215
Definitions

As used in Division 004 regulations:

(1) “Animals living intertidally on the bottom” means any benthic ani-
mal with a natural range that includes intertidal areas, regardless of where
harvest occurs, and includes but is not limited to, starfish, sea urchins, sea
cucumbers, snails, bivalves, worms, coelenterates, and crabs except
Dungeness crab.

(2) “Board” means the Commercial Fishery Permit Board.

(3) “Buy” includes offer to buy, barter, exchange or trade.

(4) “Coastal Pelagic Species” means all species of ocean food fish and
shellfish defined as Coastal Pelagic Species in the Fishery Management
Plan for U.S. West Coast Fisheries for Coastal Pelagic Species and in the
Federal Coastal Pelagic Species Regulations, Title 50, Part 660, and
include:

(a) Jack mackerel (Trachurus symmetricus);

(b) Jack smelt (Atherinopsis californiensis);

(c) Krill (all species in order Euphausiacea);

(d) Market squid (Loligo opalescens);

(e) Northern anchovy (Engraulis mordax);

(f) Pacific herring (Clupea harengus pallasi)

(g) Pacific mackerel (Scomber japonicus); and

(h) Pacific sardine (Sardinops sagax).

(5) “Commercial harvest cap” means the total fishery-related mortal-
ity for a given species, or species group, that may occur in a single calen-
dar year in Oregon commercial fisheries.

(6) “Commercial landing cap” means the total landed catch of a given
species, or species group, that may be taken in a single calendar year in
Oregon commercial fisheries.

(7) “Commercial purposes” means taking food fish with any gear
unlawful for angling, or taking or possessing food fish in excess of the lim-
its permitted for personal use, or taking, fishing for, handling, processing,
or otherwise disposing of or dealing in food fish with the intent of dispos-
ing of such food fish or parts thereof for profit, or by sale, barter or trade,
in commercial channels, as specified in ORS 506.006.

(8) “Commission” means the State Fish and Wildlife Commission
created by ORS 496.090.

(9) “Department” means the State Department of Fish and Wildlife.

(10) “Director” means the Director of the Oregon Department of Fish
and Wildlife appointed pursuant to ORS 496.112.

(11) “Dive gear” means gear used while a fisher is submerged under-
water in order to take food fish, and includes but is not limited to one or
more of the following pieces of equipment: SCUBA or other surface sup-
plied air source (hookah gear), dive mask, snorkel, air cylinders, weight
belt, wetsuit and fins.

(12) “Exclusive Economic Zone” means the zone between 3-200 nau-
tical miles offshore of the United States.

(13) “Fishing gear” means, as specified in ORS 506.006, any appli-
ance or device intended for or capable of being used to take food fish for
commercial purposes, and includes:

(a) “Fixed gear” means longline, trap or pot, setnet, and stationary
hook-and-line gears;

(b) “Gillnet” has the meaning as set forth in OAR 635-042-0010;

(c) “Hook-and-line” means one or more hooks attached to one or
more lines;

(d) “Lampara net” means a surrounding or seine net with the sections
of netting made and joined to create bagging, and is hauled with purse
rings;
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(e) “Longline” means a stationary buoyed, and anchored groundline
with hooks attached;

(f) “Mesh size” means the opening between opposing knots.
Minimum mesh size means the smallest distance allowed between the
inside of one knot to the inside of the opposing knot regardless of twine
size;

(g) “Pot or trap” means a portable, enclosed device with one or more
gates or entrances and one or more lines attached to surface floats;

(h) “Purse seine” means an encircling net that may be closed by a
purse line threaded through the bottom of the net. Purse seine gear includes
ring net, drum purse seine, and lampara nets;

(i) “Seine” means any non-fixed net other than a trawl net or gillnet
and includes all types of purse seines;

(j) “Setline” means a bottom longline used in rivers and estuaries for
targeting white sturgeon;

(k) “Set net” means a stationary, buoyed and anchored gillnet or tram-
mel net which takes fish commonly by gilling and is not free to move or
drift with the current or tide;

(1) “Spear” means a sharp, pointed, or barbed instrument on a shaft;

(m) “Trammel net” means a gillnet made with two or more walls
joined to a common float line;

(n) “Trawl gear” means a cone or funnel-shaped net which is towed
or drawn through the water by one or two vessels, and includes but is not
limited to beam trawl, bobbin or roller trawl, bottom trawl, pelagic trawl
and Danish and Scottish seine gear;

(o) “Troll” means fishing gear that consists of 1 or more lines that
drag hooks with bait or lures behind a moving fishing vessel, and which
lines are affixed to the vessel and are not disengaged from the vessel at any
time during the fishing operation; and

(p) “Vertical hook and line” means a line attached to the vessel or to
a surface buoy vertically suspended to the bottom by a weight or anchor,
with hooks attached between its surface and bottom end.

(14) “Fishing trip” means a period of time between landings when
fishing is conducted.

(15) “Food Fish” means any animal over which the State Fish and
Wildlife Commission has jurisdiction, pursuant to ORS 506.036.

(16) “Groundfish” means all species of ocean food fish defined as
groundfish in the Pacific Coast Groundfish Fishery Management Plan and
in the Federal Groundfish Regulations, Title 50, Part 660 and includes:

(a) All species of rockfish, thornyheads, and scorpionfish that occur
off Wahington, Oregon, or California (genera Sebastes, Scorpaena,
Scorpaenodes, and Sebastolobus);

(b) Arrowtooth flounder (Atheresthes stomias);

(c) Big skate (Raja binoculata);

(d) Butter sole (Isopsetta isolepis);

(e) Cabezon (Scorpaenichthys marmoratus);

(f) California skate (Raja inornata);

(g) Curlfin sole (Pleuronichthys decurrens);

(h) Dover sole (Microstomus pacificus);

(i) English sole (Parophrys vetulus);

(j) Finescale codling (Antimora microlepis);

(k) Flathead sole (Hippoglossoides elassodon);

(1) Kelp greenling (Hexagrammos decagrammus);

(m) Leopard shark (Triakis semifasciata);

(n) Lingcod (Ophiodon elongatus);

(o) Longnose skate (Raja rhina);

(p) Pacific cod (Gadus macrocephalus);

(q) Pacific rattail (Coryphaenoides acrolepis);

(r) Pacific sanddab (Citharichthys sordidus);

(s) Pacific whiting (Merluccius productus);

(t) Petrale sole (Eopsetta jordani);

(u) Ratfish (Hydrolagus colliei);

(v) Rex sole (Glyptocephalus zachirus);

(w) Rock sole (Lepidopsetta bilineata);

(x) Sablefish (Anoplopoma fimbria);

(y) Sand sole (Psettichthys melanostictus);

(z) Soupfin shark (Galeorhinus zyopterus);

(aa) Spiny dogfish (Squalus acanthias);

(bb) Starry flounder (Platichthys stellatus); and

(cc) Starry rockfish (Sebastes constellatus);

(17) “Harvest guideline” means a specified numerical harvest objec-
tive that is not a quota. Attainment of a harvest guideline does not auto-
matically close a fishery.

(18) “Highly Migratory Species” means all species of ocean food fish
defined as highly migratory species in the Fishery Management Plan for

Oregon Bulletin

95

U.S. West Coast Fisheries for Highly Migratory Species and in the Federal
Highly Migratory Species Regulations, Title 50, Part 660, and includes:

(a) Bigeye thresher shark (Alopias superciliosus);

(b) Bigeye tuna (Thunnus obesus);

(c) Blue shark (Prionace glauca);

(d) Common thresher shark (Alopias vulpinus);

(e) Dorado (Coryphaena hippurus)

(f) North Pacific albacore tuna (Thunnus alalunga);

(g) Northern bluefin tuna (Thunnus thynnus);

(h) Pacific swordfish (Xiphias gladius);

(i) Pelagic thresher shark (Alopias pelagicus);

(j) Shortfin mako shark (Isurus oxyrinchus);

(k) Skipjack tuna (Katsuwonus pelamis);

(1) Striped marlin (Tetrapturus audax); and

(m) Yellowfin tuna (Thunnus albacares).

(19) “Inland waters” means all waters of the state except the Pacific
Ocean.

(20) “Intertidal” means the area in Oregon coastal bays, estuaries, and
beaches between mean extreme low water and mean extreme high water
boundaries.

(21) “Land, landed, or landing” means either of the following:

(a) For fisheries where food fish were taken by use of a vessel, “land,
landed or landing” means to begin transfer of food fish from a vessel. Once
transfer begins, all food fish aboard the vessel are counted as part of that
landing, except anchovies being held live on a vessel for the purpose of
using for bait in that vessel’s commercial fishing operation.

(b) For fisheries where food fish were taken without use of any ves-
sel, “land, landed or landing” means to begin transfer of food fish from a
harvester to a wholesale fish dealer, wholesale fish bait dealer, or food fish
canner, under which the following provisions apply:

(A) When the harvester and the wholesale fish dealer, wholesale fish
bait dealer, or food fish canner are the same person or entity, transfer occurs
when the food fish arrive at the licensed premises of the wholesale fish
dealer, wholesale fish bait dealer, or food fish canner; and

(B) Once transfer begins, all food fish from the harvest area are count-
ed as part of that landing.

(22) “Length” or “Length Overall” of a vessel means the manufactur-
er’s specification of overall length, United States Coast Guard or Marine
Board registered length documentation stating overall length or overall
length as surveyed by a certified marine surveyor. In determining overall
length, marine surveyors shall measure in a straight line parallel to the keel
from the foremost part of the vessel to the aftermost part, excluding sheer
and excluding bow sprits, boomkins, rudders aft of the transom, outboard
motor brackets, or transom extensions such as a dive step or platform.

(23) “Length, total” of a fish is measured from the tip of the snout
(mouth closed) to the tip of the tail (pinched together) without mutilation of
the fish or the use of additional force to extend the length.

(24) “Nearshore species” includes (See ORS 506.011):

(a) Black and yellow rockfish (Sebastes chrysolmelas);

(b) Brown Irish lord (Hemilepidotus spinosus);

(c) Brown rockfish (Sebastes auriculatus);

(d) Buffalo sculpin (Enophrys bison);

(e) Cabezon (Scorpaenichthys marmoratus);

(f) Calico rockfish (Sebastes dalli);

(g) China rockfish (S. nebulosus);

(h) Copper rockfish (S. caurinus);

(i) Gopher rockfish (S. carnatus);

(j) Grass rockfish (S. rastelliger);

(k) Kelp greenling (Hexagrammos decagrammus);

(1) Kelp rockfish (Sebastes atrovirens);

(m) Olive rockfish (S. serranoides);

(n) Painted greenling (Oxylebius pictus);

(o) Quillback rockfish (Sebastes maliger);

(p) Red Irish lord (Hemilepidotus hemilepidotus);

(q) Rock greenling (Hexagrammos lagocephalus);

(r) Tiger rockfish (Sebastes nigrocinctus);

(s) Treefish (S. serriceps).

(t) Vermillion rockfish (S. miniatus); and

(u) Whitespotted greenling (Hexagrammos stelleri);

(25) “Ocean food fish” means all saltwater species of food fish except
salmon, halibut, and shellfish whether found in fresh or salt water.

(26) “Other nearshore rockfish” includes:

(a) Black and yellow rockfish (Sebastes chrysolmelas);

(b) Brown rockfish (S. auriculatus);

(c) Calico rockfish (S. dalli);
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(d) China rockfish (S. nebulosus);

(e) Copper rockfish (S. caurinus);

(f) Gopher rockfish (S. carnatus);

(g) Grass rockfish (S. rastelliger);

(h) Kelp rockfish (S. atrovirens);

(i) Olive rockfish (S. serranoides);

(j) Quillback rockfish (S. maliger); and

(k) Treefish (S.serriceps).

(27) “Pacific Ocean” means all water seaward of the end of the jetty
or jetties of any river, bay, or tidal area, except the Columbia River bound-
ary with the Pacific Ocean is as specified in OAR 635-003-0005, or all
water seaward of the extension of the shoreline high watermark across the
river, bay, or tidal area where no jetties exist.

(28) “Permit holder” means a person or entity that owns an individual
permit or owns the vessel to which a vessel permit is attached. A lessee of
a permit is not a permit holder.

(29) “Possession” means holding any food fish, shellfish or parts
thereof in a person’s custody or control.

(30) “Process or Processing” means fresh packaging requiring freez-
ing of food fish, or any part thereof, or any type of smoking, reducing, loin-
ing, steaking, pickling or filleting.

(31) “Resident” means an actual bona fide resident of this state for at
least one year, as specified in ORS 508.285.

(32) “Rockfish” includes all species in the following genera:

(a) Sebastes; and

(b) Sebastolobus.

(33) “Salmon” means all anadromous species of salmon, including
but not limited to:

(a) Oncorhynchus gorbuscha, commonly known as humpback, hump-
ies or pink salmon.

(b) Oncorhynchus keta, commonly known as chum or dog salmon.

(c) Oncorhynchus kisutch, commonly known as coho or silver
salmon.

(d) Oncorhynchus nerka, commonly known as sockeye, red or blue-
back salmon.

(e) Oncorhynchus tshawytscha, commonly known as Chinook
salmon.

(34) “Security interest” means an interest in a vessel or permit grant-
ed by the owner of the vessel or permit to a third party under a security
agreement, pursuant to ORS chapter 79, another state’s laws enacted to
implement Article 9 of the Uniform Commercial Code or equivalent feder-
al statutory provisions for federally documented vessels.

(35) “Sell” includes to offer or possess for sale, barter, exchange or
trade.

(36) “Smelt” means all species in the family Osmeridae.

(37) “Take” means fish for, hunt, pursue, catch, capture or kill or
attempt to fish for, hunt, pursue, catch, capture or kill.

(38) “Transport” means transport by any means, and includes offer or
receive for transportation.

(39) “Trip limit” means the total amount of fish that may be taken and
retained, possessed, or landed per vessel from a single fishing trip or cumu-
latively per unit of time. A vessel which has landed its cumulative or daily
limit may continue to fish on the limit for the next legal period as long as
the fish are not landed until the next period. Trip limits may be:

(a) “Bi-monthly cumulative trip limit” means the maximum amount
of fish that may taken and retained, possessed or landed per vessel in spec-
ified bi-monthly periods. There is no limit on the number of landings or
trips in each period, and periods apply to calendar months. The specified
periods are as follows:

(A) Period 1: January through February;

(B) Period 2: March through April;

(C) Period 3: May through June;

(D) Period 4: July through August;

(E) Period 5: September through October; and

(F) Period 6: November through December.

(b) “Daily trip limit” means the maximum amount of fish that may be
taken and retained, possessed or landed per vessel in 24 consecutive hours,
starting at 00:01 hours local time. Only one landing of groundfish may be
made in that 24-hour period;

(c) “Monthly trip limit” means the maximum amount of fish that may
be taken and retained, possessed or landed per vessel during the first day
through the last day of any calendar month.

(d) “Weekly trip limit” means the maximum amount of fish that may
be taken and retained, possessed or landed per vessel in seven (7) consecu-
tive days, starting at 00:01 hours local time on Sunday and ending at 24:00
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hours local time on Saturday. Weekly trip limits may not be accumulated
during multiple week trips. If a calendar week falls within two different
months or two different cumulative limit periods, a vessel is not entitled to
two separate weekly limits during that week.

(40) “Undue hardship” means death, serious illness requiring extend-
ed care by a physician, permanent disability, or other circumstances beyond
the individual’s control.

(41) “Unlawful to buy” means that it is unlawful to buy, knowing or
having reasonable cause to believe that the fish have been illegally taken or
transported within this state, or unlawfully imported or otherwise unlaw-
fully brought into this state.

(42) “Vessel” means any floating craft, powered, towed, rowed or oth-
erwise propelled which is used for landing or taking food fish for commer-
cial purposes, and has the same meaning as ‘boat’ as specified in ORS
506.006.

(43) “Vessel operator” means the person onboard a fishing vessel who
is responsible for leading a fishing vessel in fishing or transit operations,
and who signs the corresponding fish ticket from that fishing trip. A vessel
operator may be a vessel owner or permit holder or both, individual hired
to operate a vessel, or lessee of a vessel, permit or both. Although more than
one person may physically operate a vessel during a fishing trip or transit,
there may only be one person identified as a vessel operator (commonly
referred to as a captain or skipper) on a fishing vessel during any one fish-
ing trip or transit.

(44) “Vessel owner” means any ownership interest in a vessel, includ-
ing interests arising from partnerships, corporations, limited liability cor-
porations, or limited liability partnerships. A vessel owner does not include
a leasehold interest.

(45) “Waters of this state” means all waters over which the State of
Oregon has jurisdiction, or joint or other jurisdiction with any other state or
government, including waters of the Pacific Ocean and all bays, inlets,
lakes, rivers and streams within or forming the boundaries of this state.

(46) “Week” means the period beginning at 00:01 hours local time on

Sunday and ending at 24:00 hours local time on the following Saturday.
Stat. Auth.: ORS 496.138, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162, 506.109 & 506.129
Hist.: FC 246, f. 5-5-72, ef. 5-15-72; FWC 37, f. & ef. 1-23-76, Renumbered from 625-010-
0545; FWC 49-1979, f. & ef. 11-1-79, Renumbered from 635-036-0270; FWC 10-1983, f. &
ef. 3-1-83; FWC 1-1985(Temp), f. & ef. 1-4-85; FWC 5-1985, f. & ef. 2-19-85; FWC 17-
1987(Temp), f. & ef. 5-7-87; FWC 103-1988, f. 12-29-88, cert. ef. 1-1-89; FWC 28-
1989(Temp), f. 4-25-89, cert. ef. 4-26-89; FWC 130-1990, f. 12-31-90, cert. ef. 1-1-91; FWC
67-1991, f. 6-25-91, cert. ef. 7-1-91; FWC 21-1992(Temp), f. 4-7-92, cert. ef. 5-1-92; FWC
141-1991,f.12-31-91, cert. ef. 1-1-92; FWC 21-1992(Temp), f. 4-7-92, cert. ef. 5-1-92; FWC
36-1992, f. 5-26-92, cert. ef. 5-27-92; FWC 6-1993, f. 1-28-93, cert. ef. 2-1-93; FWC 95-
1994, f. 12-28-94, cert. ef. 1-1-95; FWC 45-1995, f. & cert. ef. 6-1-95; FWC 71-1996, f. 12-
31-96, cert. ef. 1-1-97; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 32-2005(Temp),
f. 4-29-05, cert. ef. 5-1-05 thru 10-27-05; DFW 70-2005, f. & cert. ef. 7-8-05; DFW 142-
2008, f. & cert. ef. 11-21-08; DFW 156-2009, f. 12-29-09, cert. ef. 1-1-10; Renumbered from
635-004-0020, DFW 75-2012, f. 6-28-12

635-004-0220
Closed Season and Areas

(1) It is unlawful to take for commercial purposes, the following from
Special Regulation Marine Areas described in the “Oregon Sport Fishing
Regulations:”

(a) Shellfish and invertebrates in designated Marine Garden areas.

(b) Shellfish and invertebrates in designated Intertidal and Subtidal
Research Reserves.

(c) Fish, shellfish and invertebrates in designated Habitat Refuges.

(d) Fish, shellfish and invertebrates from 1000 feet around and includ-
ing Pyramid Rock from May 1 through August 31.

(2) It is unlawful to move any vessel within 500 feet of the main rocks
in Three Arch Rocks National Wildlife Refuge from May 1 through
September 15.

(3) It is unlawtful to take ocean food fish for commercial purposes dur-
ing the following seasons and areas:

(a) Except as provided in these rules or in the Code of Federal
Regulations, Title 50 Part 660; and

(b) From Oregon coastal bays, the Oregon estuary waters of the
Columbia River, or from or within 200 yards of any man-made structures.
This closure does not apply to:

(A) Ocean food fish taken in specific fisheries established by rule
allowing harvest in inland waters, but only during the times and areas spec-
ified in those fishery’s regulations;

(B) Ocean food fish taken to be sold or used for scientific or educa-
tional purposes, or for live public display;

(C) Pacific herring, Pacific sardine (pilchard), anchovies, and shad
that are taken by hook-and-line and sold as bait; or to
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(D) Pacific herring, Pacific sardine (pilchard), anchovies, and shad
that are taken by beach seine in the Umpqua estuary and sold as bait.

(c) All species other than those whose harvest is authorized under
these rules must be immediately returned to the water unharmed.

(4) The following areas have additional closures and prohibitions as
specified in ORS Chapter 511, and fishers should consult these regulations
before fishing in these areas:

(a) Coastal Streams Areas;

(b) Columbia River Area;

(c) Rogue River Area;

(d) Curry County Area;

(e) Coos, Douglass and Lane County Areas;

(f) Nestucca, Netarts and Tillamook Bay Areas; and

(g) Willamette River Area.

(5) Marine Reserves and Marine Protected Areas within Oregon’s
Territorial Sea have been established and fishers should consult regulations

in OAR Division 012 regarding fishing and transit restrictions.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109, 506.129 & 506.306

Hist.: FC 246, f. 5-5-72, ef. 5-15-72; FWC 38, f. & ef. 1-23-76, Renumbered from 625-010-
0550; FWC 8-1979, f. 3-1-79, ef. 3-2-79; FWC 9-1979(Temp), f. & ef. 3-5-79 through 3-31-
79; FWC 50-1979, f. & ef. 11-1-79, Renumbered from 635-036-0275; FWC 95-1994, f. 12-
28-95, cert. ef. cert. ef. 1-1-95; FWC 71-1996, f. 12-31-96, cert. ef. 1-1-97; DFW 97-1999, {.
12-27-99, cert. ef. 1-1-00; DFW 63-2002(Temp) . & cert. ef. 6-18-02 thru 12-14-02; DFW
103-2002(Temp), f. 9-13-02 cert. ef. 9-14-02 thru 9-30-02; DFW 115-2002, f. & cert. ef. 10-
21-02; DFW 135-2002, f. 12-23-02, cert. ef. 1-1-03; DFW 91-2009, f. & cert. ef. 8-10-09;
DFW 157-2010, f. 12-6-10, cert. ef. 1-1-11; Renumbered from 635-004-0025, DFW 75-
2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0225
Bait Restrictions

It is unlawful to use lamprey as bait in any commercial fishery.

Stat. Auth.: ORS 506036, 506.109, ORS 506.119 & 506.129

Stats. Implemented: ORS 506.036, 506.109, 506.126 & 506306

Hist.: DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; Renumbered from 635-004-0003, DFW 75-
2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0230
Same Trip Recreational and Commercial Fishing — When Unlawful

(1) It is unlawful for a vessel licensed pursuant to ORS 508.260 to be
used to fish recreationally and commercially on the same fishing trip.

(2) Recreational fishing gear is legal to use in commercial fisheries

provided it complies with the provisions specified in OAR 635-004-0235.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 506.306
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0235
Fishing Gear

(1) This regulation lists a complete set of legal gear types and associ-
ated general restrictions to take ocean food fish and Pacific halibut in the
fisheries specified in this Division. However, most individual fishery sec-
tions in this Division contain additional gear regulations specific to those
fisheries. Fishers should consult the specific section of the fishery they are
interested in for additional regulations.

(2) It is unlawful to possess, deploy, haul, or carry on board a fishing
vessel any fishing gear not listed in section (3) of this rule, or fishing gear
not in compliance with the restrictions listed in section (4) of this rule,
unless such gear is the gear of another vessel that has been retrieved at sea
and made inoperable or stowed in a manner not capable of being fished.
The disposal at sea of such gear is prohibited by Annex V of the
International Convention for the Prevention of Pollution From Ships, 1973
(Annex V of MARPOL 73/78).

(3) It is unlawful to take food fish for commercial purposes by any
means except:

(a) Hook-and-line gear, including, but not limited to handline, pole-
and-line, reel-and-line and pole-reel-and-line;

(b) Longlines and vertical hook and lines are permitted in the ocean;

(c) Pots or traps are permitted in the ocean;

(d) Dipnets of hoop or A-frame design;

(e) Troll gear is permitted in the ocean;

(f) Seines are permitted in the ocean for ocean food fish other than
groundfish and for the taking of herring, sardine, and anchovy from the fol-
lowing inland waters:

(A) Columbia River westerly of the U.S. Highway 101 Astoria Bridge
across the Columbia River;

(B) Tillamook Bay;

(C) Yaquina Bay;

(D) Alsea Bay;

(E) Winchester Bay; and
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(F) Coos Bay.

(g) Trawl gear is permitted in the ocean for ocean food fish;

(A) Trawl gear may not be used with any other gear type on a single
fishing trip.

(B) Trawl gear must meet the specifications specified in the Code of
Federal Regulations Title 50, Section 660.130.

(h) Set nets with an experimental gear permit pursuant to OAR 635-
006-0020; or

(i) Spear.

(4) Longline, vertical hook-and-line and pot gear which is fixed or
anchored to the bottom or drifting unattached to the vessel have the fol-
lowing restrictions:

(a) Gear shall not be left unattended for more than seven days;

(b) Longline and pot gear shall be marked at the surface at each ter-
minal end with a pole, flag, light, radar reflector, and a buoy showing clear
identification of the owner or vessel operator;

(c) Vertical hook-and-line gear that is closely tended may be marked
only with a single buoy of sufficient size to float the gear. “Closely tended”
means that a vessel is within visual sighting distance or within 1/4 nautical
mile as determined by electronic navigational equipment, of its vertical
hook-and-line gear; and

(d) Pot gear used for other than Dungeness crab or hagfish shall have
biodegradable escape panels constructed with #21 or smaller, untreated cot-
ton twine in such manner that an opening of at least eight inches in diame-
ter will result when the twine deteriorates.

(5) A buoy used to mark fixed gear under subsection (3)(b) of this rule
must be marked with a number clearly identifying the owner or vessel oper-
ator. The number may be either:

(a) If required by applicable state law, the vessel’s number, the com-
mercial fishing license number, or buoy brand number; or

(b) The vessel documentation number issued by the U.S. Coast
Guard, or, for an undocumented vessel, the vessel registration number

issued by the state.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 506.306
Hist.: FC 246, f. 5-5-72, ef. 5-15-72, Renumbered from 625-010-0555; FWC 166, f. & ef. 12-
23-77; FWC 34-1979, f. & ef. 8-22-79, Renumbered from 635-036-0280; FWC 10-1983, f.
& ef. 3-1-83; FWC 103-1988, f. 12-29-88, cert. ef. 1-1-89; FWC 123-1989, f. 12-19-89, cert.
ef. 1-1-90; FWC 112-1990, f. 10-3-90, cert. ef. 10-5-90; FWC 141-1991, f. 12-31-91, cert. ef.
1-1-92; FWC 45-1995, f. & cert. ef. 6-1-95; FWC 51-1995, f. 6-16-95, cert. ef. 6-19-95; FWC
71-1996, f. 12-31-96, cert. ef. 1-1-97; DFW 142-2008, f. & cert. ef. 11-21-08; DFW 157-
2010, f. 12-6-10, cert. ef. 1-1-11; Renumbered from 635-004-0035, DFW 75-2012, f. 6-28-
12, cert. ef. 7-1-12

635-004-0240
Fishery Defined
“Far Offshore Fishery” means a fishery where the fish are taken out-

side the United States 200-mile Exclusive Economic Zone.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.138, 496.162, 506.119 & 506.129
Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; Renumbered from 635-004-0125, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0245
Commerecial Vessel License - Right to Land Fish

Fish taken in a far offshore fishery which may be lawfully imported
into this state from a foreign nation or from another state, may be landed in
this state, provided Oregon commercial fishing license requirements and
the provisions contained in OAR 635-004-0250 through 635-004-0265

have been met.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.119 & 506.129
Stats. Implemented: ORS 496.138, 496.162, 506.109, 506.119 & 506.129
Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; Renumbered from 635-004-0130, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0250
Declaration

(1) The vessel operator of any vessel participating in the far offshore
fishery intending to land fish or fish products in Oregon shall notify the
Department of any such fishing trip at least 48 hours prior to leaving port
by writing to the Oregon Department of Fish and Wildlife, 2040 SE Marine
Science Drive, Newport, OR 97365, or by calling 541-867-4741 during reg-
ular business hours Monday through Friday. Such declaration shall include
the area to be fished and the intended port of landing, including the identi-
fication of the processor to whom delivery will be made.

(2) In addition, 24 hours or more prior to landing, the vessel operator
shall notify the Department, at the telephone number listed above, during
regular business hours, or the Oregon State Police at other times, telephone
number 1-800-452-7888, of the following:

(a) Vessel name and documentation number;
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(b) Estimated time of arrival;

(c) Port of landing;

(d) Processor’s location; and

(e) Estimated weight of fish on board.

Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 496.138, 496.162, 506.109, 506.119 & 506.129

Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; DFW 142-2008, f. & cert. ef. 11-21-08; Renumbered from 635-004-0135, DFW 75-2012,
f. 6-28-12, cert. ef. 7-1-12

635-004-0255
Compliance Evidence

It shall be the responsibility of the vessel operator to maintain a nav-
igation plotting record of any far offshore fishing trip, and such record shall
be available for inspection by any person authorized to enforce the com-
mercial fishing laws of Oregon. Such record shall be maintained for 30 days

following any such fishing trip.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.138, 496.162, 506.109, 506.119 & 506.129
Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; Renumbered from 635-004-0140, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0260
Trip Limit

Except for the licensing requirements provided in OAR 635-004-
0245, there are no trip limits or landing restrictions for fish or fish products

taken in the far offshore fishery.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.138, 496.162, 506.109, 506.119 & 506.129
Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; Renumbered from 635-004-0145, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0265
Fishing Within 200-Mile Fishery Zone — When Unlawful

It is unlawful for the operator of any vessel to fish in or land fish from
the 200-mile Exclusive Economic Zone or from state waters during any trip
for which a declaration to participate in the far offshore fishery has been

made.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.138, 496.162, 506.109, 506.119, 506.129 & 506.306
Hist.: FWC 109-1991(Temp), f. & cert. ef. 9-27-91; FWC 10-1992, f. 2-26-92, cert. ef. 2-27-
92; Renumbered from 635-004-0150, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0270
Organization of Rules

Administrative rules contained in OAR 635-004-0275 through 635-
004-0280 shall apply to all fisheries in the Groundfish Section, and are in
addition to and not in lieu of Division 004, General Regulations contained
in OAR 635-004-0200 through 635-004-0265. The Groundfish Section
includes regulations for Trawl and Fixed Gear groundfish fisheries, and the

Black Rockfish / Blue Rockfish / Nearshore Fishery.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0275
Scope, Inclusion, and Modification of Rules

(1) The commercial groundfish fishery in the Pacific Ocean off
Oregon is jointly managed by the state of Oregon and the federal govern-
ment through the Pacific Fishery Management Council process. The Code
of Federal Regulations provides federal requirements for this fishery,
including but not limited to the time, place, and manner of taking ground-
fish. However, additional regulations may be promulgated subsequently by
publication in the Federal Register, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations. Therefore, the following
publications are incorporated into Oregon Administrative Rule by refer-
ence:

(a) Code of Federal Regulations, Part 660, Subparts C, D, E and F
(October 1, 2011 ed.);

(b) Federal Register Vol. 76, No. 43, dated May 11, 2011 (76 FR
27508);

(c) Federal Register Vol. 76, No. 231, dated December 1,2011 (76 FR
74725);

(d) Federal Register Vol. 76, No. 239, dated December 13, 2011 (76
FR 77415);

(e) Federal Register Vol. 76, No. 245, dated December 21, 2011 (76
FR 79122);

(f) Federal Register Vol. 77, No. 74, dated April 17, 2012 (77 FR
22679); and
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(g) Federal Register Vol. 77, No. 80, dated April 25, 2012 (77 FR
24635).

(2) Persons must consult the federal regulations in addition to
Division 004 to determine all applicable groundfish fishing requirements.
Where federal regulations refer to the fishery management area, that area is
extended from shore to three nautical miles from shore coterminous with
the Exclusive Economic Zone.

(3) The Commission may adopt additional or modified regulations
that are more conservative than federal regulations, in which case Oregon
Administrative Rule takes precedence. See OAR 635-004-0205 through
635-004-0235 and 635-004-0280 through 635-004-0365 for additions or
modifications to federal groundfish regulations.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 496.162, 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0280
Maintaining Records of Cumulative Catch

Vessels landing groundfish under a cumulative catch limit shall keep
copies of fish landing receipts on board for inspection by authorized
enforcement officials for a minimum of 90 days from date of delivery.
Receipts shall be signed and dated by both the dealer representative and
vessel operator. Fish landing receipts may be in the form of Department
Fish Receiving Tickets; fish dealer “dock tickets” identified with official
dealer logo’s or other identifying letterhead; or official Fish Receiving

Tickets from other states.
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: FWC 141-1991, f. 12-31-91, cert. ef. 1-1-92; FWC 36-1992, f. 5-26-92, cert. ef. 5-27-
92; FWC 95-1994, f. 12-28-94, cert. ef. 1-1-95; DFW 142-2008, f. & cert. ef. 11-21-08;
Renumbered from 635-004-0048, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0285
Fisheries Defined

“Trawl and Fixed Gear Groundfish Fisheries”” means the commercial
fisheries for groundfish species as defined in the Pacific Coast Groundfish
Fishery Management Plan and in the Federal Groundfish Regulations, Title

50 Part 660, using trawl and fixed gear as defined in OAR 635-004-0215.
Stat. Auth.: ORS 506.036, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0290
Logbook Required

(1) The Department shall make available a logbook to each licensed
commercial fishing vessel from which groundfish are taken by means of
trawl (including a shrimp trawl net), longline, hook-and-line, or pot gear.

(2) The vessel operator of such vessel is responsible for maintaining
the logbook in an accurate and truthful manner and in accordance with the
instructions contained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the vessel operator shall permit examination and
transcription of information of such logbook.

(4) Upon request of an authorized representative of the Department,
the vessel operator shall surrender a legible copy of such logbook.

(5) Information so received by the Department shall be considered as
confidential.

(6) Logbooks shall be completed for a fishing trip within one week of
landing.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.129 &506.450 through 506.465

Hist.: FC 246, f. 5-5-72, ef. 5-15-72, Renumbered from 625-010-0570; FWC 34-1979, f. &

ef. 8-22-79, Renumbered from 635-036-0295; FWC 15-1984, f. & ef. 4-5-84; DFW 38-1999,

f. & cert. ef. 5-24-99; DFW 135-2002, f. 12-23-02, cert. ef. 1-1-03; DEW 120-2004, f. 12-13-

04, cert. ef. 1-1-05; DFW 142-2008, f. & cert. ef. 11-21-08; Renumbered from 635-004-0050,
DFW 75-2012, . 6-28-12, cert. ef. 7-1-12

635-004-0295
Fishery Defined

“Black Rockfish/Blue Rockfish/Nearshore Fishery” means the com-
mercial fishery for black rockfish (Sebastes melanops), blue rockfish
(Sebastes mystinus) and nearshore species as defined in OAR 635-004-

0215.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.129, 506.450 through 506.465
Hist.: DFW 112-2003, f. & cert. ef. 11-14-03; Renumbered from 635-004-0160, DFW 75-
2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0300
Requirement for Black Rockfish/Blue Rockfish/Nearshore Fishery
Permit

(1) Except as provided in OAR 635-004-0360, it is unlawful to take,
land or possess black or blue rockfish without a Black Rockfish/Blue
Rockfish Permit or black rockfish, blue rockfish or nearshore species with-
out a Black Rockfish/Blue Rockfish or Black Rockfish/Blue Rockfish with
a Nearshore Endorsement Permit pursuant to ORS 508.945.

(2) It is unlawful for a wholesaler, canner or buyer to buy or receive
black rockfish, blue rockfish or other nearshore species taken in the Black
Rockfish / Blue Rockfish/Nearshore Fishery from a vessel for which the
permit required by section (1) of this rule has not been issued.

(3) A Black Rockfish/Blue Rockfish/Nearshore Fishery Permit
required by section (1) of this rule is in addition to and not in lieu of the
commercial fishing and vessel license required by ORS 508.235 and ORS
508.260.

(4) No vessel may hold more than one Black Rockfish/Blue
Rockfish/Nearshore Fishery Permit at any one time.

(5) Unless otherwise provided, Black Rockfish/Blue Rockfish
/Nearshore Permits must be purchased by January 1 of the year the permit
is sought for renewal.

(6) Applications for Black Rockfish/Blue Rockfish/Nearshore Fishery
Permits shall be in such form and contain such information as the
Department may prescribe. Proof of length of vessel may be required at the

time of application.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129, 506.306 & 508.945
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0305
Permit Fee

(1) The annual fee for a Black Rockfish/Blue Rockfish/Nearshore
Fishery Permit is $100.00 (plus a $2.00 license agent fee). See ORS
508.949.

(2) A fee of $100.00 shall be charged for each transfer of participation

rights under OAR 635-004-0330. See ORS 508.957.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.119 & 508.949
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0310
Eligibility Requirements for a Permit

(1) Vessel owners must meet eligibility requirements for a Black
Rockfish/Blue Rockfish/Nearshore Fishery Permit established in ORS
508.947.

(2) An individual is eligible to obtain a Black Rockfish/Blue
Rockfish/Nearshore Permit required by OAR 635-005-0300:

(a) By renewal of the previous year’s permit as specified in OAR 635-
004-0320; or

(b) Through the lottery if a lottery is held in accordance with OAR
635-004-0325.

(3) In making determinations regarding issuance or renewal of a
Black Rockfish/Blue Rockfish/Nearshore Fishery Permit, the Department
and the Commercial Fishery Permit Board may consider as evidence of per-
mit qualifications or requirements Department records and such receipts,
accounts, contracts and other business records of private parties as the
Department or the Board considers reliable evidence of the qualifications or

requirements in question.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.947
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0315
Review of Denials

(1) An individual whose application for issuance, renewal or transfer
of a Black Rockfish/Blue Rockfish/Nearshore Fishery Permit established
pursuant to OAR 635-004-0300, 635-004-0320 and 635-004-0330 is denied
may make written request to the Board for review of the denial. The proce-
dure for requesting review and the applicable standard of review of denial
for a Black Rockfish/Blue Rockfish/Nearshore Fishery Permit shall be pur-
suant to ORS 508.960.

(2) The Board may delegate to the Department its authority to waive
requirements for renewal of permits in the Black Rockfish/Blue
Rockfish/Nearshore Fishery in such specific instances as the Board sets
forth in a Letter of Delegation to the Department.

(3) The Black Rockfish/Blue Rockfish/Nearshore Fishery requires a
$125 non-refundable application fee for Board review. However, if the
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Board grants the applicant’s request, the non-refundable fee shall apply
toward the permit fee.

(4) Orders issued by the Board are not subject to review by the
Commission, but may be appealed as provided in ORS 183.480 to ORS

183.550.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.960
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0320
Renewal of Permit

(1) Black Rockfish/Blue Rockfish/Nearshore Fishery Permits may be
renewed the following year:

(a) By submitting a $100.00 fee (plus $2.00 license agent fee) and a
complete application to the Department date-stamped or postmarked by
January 1 of the year the permit is sought for renewal; and

(b) If the provisions specified in ORS 508.957 have been met.

(2) An application for renewal of a Black Rockfish/Blue
Rockfish/Nearshore Fishery Permit shall be considered complete if it is leg-
ible, has all information requested in the form, and is accompanied by the
required fee in full. Any application which is not complete shall be
returned, and unless it is thereafter resubmitted and deemed complete by
December 31 of the permit year sought, the individual shall not be consid-
ered to have applied for renewal in a timely manner.

(3) It is the responsibility of the permittee to ensure that an applica-
tion is complete and is filed in a timely manner. Failure of the Department
to return an application for incompleteness or of an individual to receive a
returned application may not be grounds for treating the application as hav-

ing been filed in a timely and complete manner.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129, 508.947 & 508.949
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0325
Lottery for Limited Entry Black Rockfish/Blue Rockfish/Nearshore
Fishery Permits

(1) If the number of permits issued in accordance with OAR 635-004-
0300 falls below 80 for Black Rockfish and Blue Rockfish Permits or 50
permits for Black Rockfish and Blue Rockfish Permits with a Nearshore
Endorsement, the Department in the next succeeding calendar year may
issue Black Rockfish/Blue Rockfish/Nearshore Fishery Permits by a lottery
system pursuant to ORS 508.955. However, the total number of permits
issued may not exceed 80 for Black Rockfish and Blue Rockfish Permits or
50 Black Rockfish and Blue Rockfish Permits with a Nearshore
Endorsement.

(2) A vessel may qualify for the lottery if the vessel:

(a) Has a boat licensed issued pursuant to ORS 508.260 for the cur-
rent year; and

(b) Had a boat license issued pursuant to ORS 508.260 for the previ-
ous year.

(3) Each applicant for a permit lottery shall complete the application
form prescribed by the Department.

(4) Application for vessel permits shall only be accepted for vessels,
which, in the judgment of the Department, are capable of operating the gear
necessary to legally participate in the fishery. Vessels of a size or design
incapable of harvesting the permitted species are not eligible for the lottery.

(5) Only one application per vessel may be submitted for each permit
lottery.

(6) Any application which is not legible, has incomplete information,
or is postmarked after the deadline may not be entered in the lottery.
Applications for all permits will be accepted at the Salem headquarters
office of the Department, and shall be postmarked or date stamped no later

than March 31 of the year for which the permit is issued.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.955
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0330
Transferability of Permits
(1) Any transfer of a permit away from a vessel without the written
consent of each person holding a security interest in such vessel is void.
(2) Black Rockfish/Blue Rockfish/Nearshore Fishery Permit holders

may transfer a permit pursuant to ORS 508.957.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.957
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0335
Logbook Required

(1) The Department shall make available a logbook to each vessel
owner that has a Black Rockfish/Blue Rockfish/Nearshore Fishery Permit.

(2) Each vessel owner is responsible for maintaining the logbook in
an accurate and truthful manner and in accordance with the instructions
contained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the vessel owner shall permit examination and
transcription of such logbook.

(4) Upon request of an authorized representative of the Department,
the vessel owner shall surrender a legible copy of such logbook.

(5) Information so received by the Department shall be considered

confidential.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.953
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0340
Fishing Gear

(1) Except as provided in OAR 635-004-0360, it is unlawful to take
Black Rockfish/Blue Rockfish/Nearshore Fishery species by any means
other than:

(a) Hook-and-line gear; or

(b) Pot gear may be used if a Developmental Fisheries Permit for
nearshore species using pot gear was issued in 2003. Pot gear shall be lim-
ited to a maximum of 35 pots.

(2) Tt is unlawful to take black rockfish, blue rockfish, or nearshore
species using dive gear.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109, 506.129 & 506.306

Hist.. DFW 112-2003, f. & cert. ef. 11-14-03; Renumbered from 635-004-0165, DFW 75-
2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0345
Length Limits

The minimum length limit for rockfish, greenling, and cabezon taken
for commercial purposes by means of non-trawl fishing gear is 12 inches
for grass, China, copper, and quillback rockfish and greenling, and 16 inch-
es for cabezon.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 97-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 117-2002, f. & cert. ef. 10-21-02;
Renumbered from 635-004-0021, DFW 75-2012, f. 6-28-12

635-004-0350
Harvest and Landing Caps

(1) For 2012, the commercial harvest cap for black rockfish and
cabezon are:

(a) Black rockfish: 139.2 metric tons; and

(b) Cabezon: 30.8 metric tons.

(2) For 2012, the commercial landing caps for black rockfish, blue
rockfish and other nearshore species are:

(a) Black rockfish, 137.9 metric tons;

(b) Black rockfish and blue rockfish combined: 141.9 metric tons;

(c) Other nearshore rockfish, 14.3 metric tons;

(d) Cabezon, 30.5 metric tons; and

(e) Greenling, 23.4 metric tons.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0355
Trip Limits

(1) The trip limits outlined in this rule are set at the beginning of each
calendar year based on commercial harvest caps and projected fishing
effort, and are subject to in-season adjustments and closures. Fishers should
refer to Nearshore Commercial Fishery Industry Notices on the Marine
Resources Program Commercial Fishing Rules and Regulations webpage
for the most up-to-date information regarding trip limits and other regula-
tions affecting the Nearshore Commercial Fishery.

(2) For black and blue rockfish combined, vessels with a Black
Rockfish/Blue Rockfish/Nearshore Fishery Permit, with or without a
Nearshore Endorsement, may land no more than the following cumulative
trip limits:

(a) 800 pounds in period 1;

(b) 1,000 pounds in period 2;

(c) 1,400 pounds in each of periods 3 and 4;

(d) 1,000 pounds in period 5; and
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(e) 800 pounds in period 6.

(3) For all other nearshore species, vessels with a Black
Rockfish/Blue Rockfish/Nearshore Fishery Permit with Nearshore
Endorsement may land no more than the following cumulative trip limits in
each period:

(a) 700 pounds of other nearshore rockfish combined;

(b) 1,500 pounds of cabezon; and

(c) 250 pounds of greenling species.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0360
Incidental Catch in Other Fisheries

A vessel may land black rockfish, blue rockfish, and nearshore
species without a permit or endorsement required by OAR 635-004-0300 if
the vessel operator:

(1) For only one landing per day, lands no more than 15 pounds of a
combination of black rockfish, blue rockfish and nearshore species, as
defined in OAR 635-004-0215, and if the black rockfish, blue rockfish and
nearshore species:

(a) Make up 25 percent or less of the total poundage of the landing;
and

(b) Are taken with legal groundfish fishing gear.

(2) Operates a vessel that holds a valid Black Rockfish/Blue Rockfish
Permit without a Nearshore Endorsement and:

(a) For only one landing per day, lands no more than 15 pounds of
nearshore species, as defined in OAR 635-004-0215;

(b) The nearshore species make up 25 percent or less of the total
poundage of the landing; and

(c) The nearshore species are taken with gear that is legal to use in the
Black Rockfish/Blue Rockfish/Nearshore Fishery.

(3) Operates a vessel in the ocean troll salmon fishery pursuant to
ORS 508.801 to 508.825 and the vessel lands black rockfish, blue rockfish
or a combination of black and blue rockfish in the same landing in which
the vessel lands a salmon under the permit required by ORS 508.801 to
508.825. The black and blue rockfish landed under this subsection must be
landed dead. A vessel who lands black rockfish and blue rockfish under this
section may land up 100 pounds of black and blue rockfish in aggregate, per
landing. When an aggregate incidental catch of black and blue rockfish in
the salmon troll fishery reaches 3,000 pounds in a calendar year, the trip
limit listed in section (2) of this rule shall be reduced to 15 pounds of black
and blue rockfish in aggregate, per trip.

(4) Operates a vessel in the west coast groundfish trawl fishery pur-
suant to federal regulations and lands no more than 1,000 pounds of black
and blue rockfish in aggregate per calendar year, and if the black and blue
rockfish:

(a) Make up 25 percent or less of the total poundage of each landing;
and

(b) Are landed dead.

(5) Is a nonprofit aquarium or has contracted with a nonprofit aquar-
ium to land black rockfish, blue rockfish or nearshore fish for the purpose
of displaying or conducting research on the black rockfish, blue rockfish or
nearshore fish.

(6) Does not exceed trip limits as established in OAR 635-004-0355,

and OAR 635-004-0365.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 112-2003, f. & cert. ef. 11-14-03; DFW 138-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 123-2007(Temp), f. 11-26-07, cert. ef. 11-28-07 thru 12-31-07; DFW 128-2007, f. 12-
13-07, cert. ef. 1-1-08; DFW 142-2008, f. & cert. ef. 11-21-08; Renumbered from 635-004-
0170, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0365
Black Rockfish Management Areas

In addition to catch restrictions set forth in the Code of Federal
Regulations, Title 50 Part 660, OAR 635-004-0355 and 635-004-0360, the
following trip limit applies to black rockfish taken with all commercial
gears except trawl:

(1) It is unlawful to take or retain more than 300 pounds of black
rockfish per vessel from a single fishing trip within one of the following
areas:

(a) Tillamook Head (45°56°45” N latitude) to Cape Lookout
(45°20°15” N latitude);

(b) Cascade Head (45°03°50” N latitude) to Cape Perpetua (44°18’ N
latitude);
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(c) From a point (43°30” N latitude), approximately 8 1/2 nautical
miles north of the Coos Bay north jetty, to a point (43°03” N latitude) adja-
cent to the mouth of Four-mile Creek;

(d) Mack Arch (42°13°40” N latitude) to the Oregon-California bor-
der (42°00° N latitude).

(2) No vessel shall take, retain, possess, or land more than the allowed
trip limit when fishing occurs for any species of fish within one of these

restricted areas.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 117-2002, f. & cert. ef. 10-21-02; DFW 128-2003, f. 12-15-03, cert. ef. 1-1-04;
DFW 155-2009, f. 12-28-09, cert. ef. 1-1-10; Renumbered from 635-004-0036, DFW 75-
2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0370
Organization of Rules

(1) Administrative rules contained in OAR 635-004-0375 shall apply
to all fisheries in the Coastal Pelagic and Smelt Species section, and are in
addition to and not in lieu of Division 004 General Regulations contained
in OAR 635-004-0200 through OAR 635-004-0265. The Coastal Pelagic
and Smelt Species Section includes regulations for the Sardine, Inland
Waters Herring, Yaquina Bay Roe-Herring, Pacific Ocean Herring,
Anchovy and Smelt Fisheries.

(2) Market squid are managed under the Coastal Pelagic Species
Fishery Management Plan and through the regulations adopted by reference
in OAR 635-004-0375. However, market squid are managed as a shellfish
when landed in Oregon, and are subject to regulations in the Squid Fishery

Section in Division 005.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0375
Scope, Inclusion, and Modification of Rules

(1) The commercial coastal pelagic species fishery in the Pacific
Ocean off Oregon is jointly managed by the state of Oregon and the feder-
al government through the Pacific Fishery Management Council process.
The Code of Federal Regulations provides federal requirements for this
fishery, including but not limited to the time, place, and manner of taking
coastal pelagic species. However, additional regulations may be promul-
gated subsequently by publication in the Federal Register, and these super-
sede, to the extent of any inconsistency, the Code of Federal Regulations.
Therefore, the following publications are incorporated into Oregon
Administrative Rule by reference:

(a) Code of Federal Regulations, Part 660, Subpart I, (October 1,
2010 ed.); and

(b) Federal Register Vol. 76, No. 101, dated May 25, 2011 (76 FR
30267).

(2) Persons must consult the federal regulations in addition to
Division 004 to determine all applicable coastal pelagic species fishing
requirements. Where federal regulations refer to the fishery management
area, that area is extended from shore to three nautical miles from shore
coterminous with the Exclusive Economic Zone.

(3) The Commission may adopt additional or modified regulations
that are more conservative than federal regulations, in which case Oregon
Administrative Rule takes precedence. See OAR 635-004-0205 through
635-004-0235 and 635-004-0380 through 635-004-0545 for additions or

modifications to federal coastal pelagic species regulations.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 496.162, 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0380
Fishery Defined
“Sardine fishery” means the commercial fishery for Pacific sardine

(Sardinops sagax) in the Pacific Ocean.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0385
Requirement for Sardine Permit

(1) It is unlawful to take, land or possess sardines from the Pacific
Ocean without first obtaining a Sardine Permit issued pursuant to OAR
635-004-0390 through 635-004-0415. The Sardine Permit is not required
for vessels to retain sardines as incidental catch in other fisheries.

Oregon Bulletin

101

(2) It is unlawful for a wholesaler, canner or buyer to buy or receive
sardines taken in the sardine fishery from a vessel for which the permit
required by section (1) of this rule has not been issued.

(3) The Department may issue not more than 26 permits required by
section (1) of this rule.

(4) A Sardine Permit required by section (1) of this rule is in addition
to and not in lieu of the commercial fishing and boat license required by
ORS 508.235 and ORS 508.260.

(5) No vessel may hold more than one Oregon Sardine Permit at any
one time.

(6) Unless otherwise provided, Sardine Permits must be purchased by
December 31 of the year the permit is sought for renewal.

(7) Applications for Sardine Permits shall be in such form and contain
such information as the Department may prescribe. Proof of length of a ves-

sel may be required at the time of application.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 506.306
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0390
Permit Fee

(1) The annual fee for a Sardine Permit is $100.00 (plus a $2.00
license agent fee) for applicants.

(2) A fee of $100.00 shall be charged for each transfer of participation

rights under OAR 635-004-0415.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0395
Eligibility Requirements for a Permit

(1) An individual or entity is eligible to obtain a Sardine Permit
required by OAR 635-004-0385:

(a) If issued a Sardine Permit under the Developmental Fisheries
Program in 2005;

(b) Lawtfully made landings of sardines into Oregon in 2003 and
2004; and

(c) Lawfully landed:

(A) At least 1,500 metric tons or 35 deliveries in any one year from
2000 through 2004; or

(B) A total of 100 deliveries of sardines into Oregon in 2000 through
2004.

(2) If the number of permits issued under section (1) of this rule is less
than 20, enough permits to reach a total of 20 may be issued under section
(3) of this rule to vessels in order of highest total number of deliveries dur-
ing 2000-2004.

(3) An individual or entity is eligible to obtain a Sardine Permit under
section (2) of this rule if the vessel for which applications is made:

(a) Was not issued a permit under section (1) of this rule; and

(b) Lawfully made landings of sardines into Oregon in 2003 and
2004; and

(c) Lawfully landed:

(A) At least 1,500 metric tons or 35 deliveries in any one year from
2000 through 2004; or

(B) A total of 100 deliveries of sardines into Oregon in 2000 through
2004.

(4) In addition to those Sardine Fishery Permits previously issued by
the Department in calendar year 2006, the Department shall issue a Sardine
Fishery Permit to any individual or entity, if that individual or entity held a
legally qualified Oregon Developmental Fisheries Permit for Sardines on
August 1, 2005, provided that neither the individual or entity has been pre-
viously issued an Oregon Sardine Fishery Permit in 2006.

(5) An individual or entity is eligible to obtain a Sardine Permit
required by OAR 635-004-0385:

(a) By renewal of the previous year’s permit as specified in OAR 635-
004-0405; or

(b) Through the lottery if a lottery is held in accordance with OAR
635-004-0410.

(6) In making determinations regarding issuance or renewal of a
Sardine Permit, the Department and the Commercial Fishery Permit Board
may consider as evidence of permit qualifications or requirements
Department records and such receipts, accounts, contracts and other busi-
ness records of private parties as the Department or the Board considers

reliable evidence of the qualifications or requirements in question.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0400
Review of Denials

(1) An individual whose application for issuance, renewal or transfer
of a Sardine Permit established pursuant to OAR 635-004-0385, 635-004-
0405 and 635-004-0410 is denied may make written request to the Board
for review of the denial. The review provided in this section is in lieu of any
such review by the Department or the Commission. The request shall be in
such form and shall contain such information as the Board considers appro-
priate.

(2) The Board shall review a denial of an application for renewal or
request to transfer a Sardine Permit according to the applicable provisions
of ORS chapter 183. Orders issued by the Board are not subject to review
by the Commission, but may be appealed as provided in ORS 183.480 to
183.500. The Board may waive requirements for renewal of Sardine
Permits if the Board finds that strict adherence to these requirements were
not met as a result of undue hardship as defined in OAR 635-004-0215.

(3) A party, including the Department, must petition for Board review
of the hearing officer’s proposed order within 30 days of service of the pro-
posed order if the party wants to file an exception to the proposed order. A
party must identify what parts of the proposed order it objects to, and refer
to parts of the administrative record and legal authority supporting its posi-
tion.

(4) The Board may delegate to the Department its authority to waive
requirements for renewal of Sardine Permits in such specific instances as
the Board sets forth in a Letter of Delegation to the Department.

(5) The sardine fishery requires a $125 non-refundable application fee
for Board review. However, if the Board grants the applicant’s request, the

non-refundable fee shall apply toward the permit fee.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0405
Renewal of Permit

(1) Sardine Permits may be renewed for the following year:

(a) By submitting a $100.00 fee (plus a $2.00 license agent fee) and a
complete application to the Department date-stamped or postmarked by
December 31 of the year the permit is sought for renewal; and

(b) If all logbooks required under OAR 635-004-0420 were submit-
ted;

(2) An application for renewal of a Sardine Permit shall be considered
complete if it is legible, has all information requested in the form, and is
accompanied by the required fee in full. Any application which is not com-
plete shall be returned, and unless it is thereafter resubmitted and deemed
complete by December 31 of the permit year sought, the individual shall
not be considered to have applied for renewal in a timely manner.

(3) It is the responsibility of the permittee to ensure that an applica-
tion is complete and is filed in a timely manner. Failure of the Department
to return an application for incompleteness or of an individual to receive a
returned application shall not be grounds for treating the application as hav-

ing been filed in a timely and complete manner.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0410
Lottery for Limited Entry Sardine Permits

(1) If the number of Sardine Permits issued in accordance with OAR
635-004-0385 falls below 24, the Department in the next succeeding calen-
dar year may issue Sardine Permits by a lottery system. However, as a result
of such a lottery, the total number of Sardine Permits issued may not exceed
26.

(2) Each applicant for a permit lottery shall complete the application
form prescribed by the Department.

(3) Application for vessel permits shall only be accepted for vessels,
which, in the judgment of the Department, are capable of operating the gear
necessary to legally participate in the fishery. Vessels of a size or design
incapable of harvesting the permitted species are not eligible for the lottery.

(4) Only one application per vessel may be submitted for each permit
fishery lottery.

(5) Any application which is not legible, has incomplete information,
or is postmarked after the deadline shall not be entered in the lottery.
Applications for all permits will be accepted at the Salem headquarters
office of the Department, and shall be postmarked or date stamped no later

than March 31 of the year for which the permit is issued.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0415
Transferability of Permits

(1) Any transfer of a Sardine Permit away from a vessel without the
written consent of each person holding a security interest in such vessel is
void.

(2) Sardine Permits are transferable up to two times in one calendar
year.

(3) Applications to transfer a Sardine Permit shall only be accepted to
vessels, which in the judgment of the Department, are capable of operating
the gear necessary to legally participate in the fishery. Vessels of a size or

design incapable of harvesting sardines are not eligible for transfer.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0420
Logbook Required

(1) The Department shall make available a logbook to each licensed
commercial fishing vessel which holds a valid Sardine Permit.

(2) The permit holder is responsible for maintaining the logbook in an
accurate and truthful manner and in accordance with the instructions con-
tained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the permit holder shall permit examination and
transcription of information of such logbook.

(4) Upon request of an authorized representative of the Department,
the permit holder shall surrender a legible copy of such logbook.

(5) Information so received by the Department shall be considered

confidential.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0425
Fishing Gear

A grate with spacing no larger than 2-3/8 inches between the bars
must be placed over the intake of the hold of the vessel to sort out larger

species of fish.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 139-2005, f. 12-7-05, cert. ef. 1-1-06; Renumbered from 635-004-0011, DFW
75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0430
Sardine Catching Vessel

(1) Only a sardine catching vessel may pump fish onboard, directly
from the pursed seine of another sardine catching vessel, and lawfully land
that catch.

(2) Any sardine catching vessel involved in pumping fish from the
pursed seine of another sardine catching vessel must have onboard legal
seine gear capable of catching sardine including, but not limited to seine
net, skiff, and pumping gear. All gear must be in working order.

(3) Any sardine catching vessels involved in pumping fish from a
pursed seine with other sardine catching vessels shall document in the log-
books required under OAR 635-004-0420 the vessel(s) that made the set,
any other vessel(s) pumping fish from the pursed seine, as well as all appro-
priate information on catch and location.

(4) No more that 20% of the landings made by a sardine catching ves-
sel may contain fish pumped from pursed seines of other sardine catching
vessels.

(5) For the purposes of this rule, “Sardine catching vessel” means a
vessel holding a valid Sardine Permit pursuant to OAR 635-004-0385 that
lawfully deployed purse seine gear during the current year and pumped
resultant catch onboard the same vessel for delivery to a port of landing or

fish dealer.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 38-2009, f. & cert. ef. 4-22-09; Renumbered from 635-004-0012, DFW 75-2012,
f. 6-28-12, cert. ef. 7-1-12

635-004-0435
Bycatch Restriction
All groundfish and salmon, as defined by OAR 635-004-0215, must
be returned to the water immediately. Every effort must be made to dipnet
salmon out of the seine net before they go through a pump system.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 139-2005, f. 12-7-05, cert. ef. 1-1-06; Renumbered from 635-004-0013, DFW
75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0440
No Directed Reduction Fishery Allowed

(1) No more than ten percent of a sardine landing may be used for the
purposes of conversion into fish flour, fish meal, fish scrap, fertilizer, fish
oil, other fishery products or by-products for purposes other than human
consumption or fishing bait.

(2) Exceptions to the limit in section (1) of this rule may be granted
due to unforeseen circumstances with written authorization by the Director

to avoid wastage of fish.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 139-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 142-2008, f. & cert. ef. 11-21-08;
Renumbered from 635-004-0014, DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0445
Fishery Defined
“Inland waters herring fishery” means the commercial fishery for

Pacific herring (Clupea harengus pallasi) in bays and estuaries.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

s

635-004-0450
Inland Waters Herring Season

The following are season restrictions for the commercial taking of
herring in inland waters:

(1) In all inland waters except Yaquina Bay, herring taken during the
period January 1 through April 15 may only be sold for use as bait.

(2) In Yaquina Bay, herring may be taken for roe January 1 through

April 15 pursuant to OAR 635-004-0455 through 635-004-0505.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: FWC 50-1979, f. & ef. 11-1-79; FWC 67-1980, f. & ef. 12-3-80; FWC 4-1983, f. 1-28-
83, ef. 2-1-83; FWC 8-1983(Temp), f. & ef. 2-15-83; FWC 8-1984(Temp), f. & ef. 3-5-84,
FWC 29-1984, f. & ef. 7-3-84; FWC 9-1985(Temp), f. & ef. 2-20-85; FWC 5-1986(Temp),
f. & ef. 2-11-86; FWC 6-1989(Temp), f. 2-15-89, cert. ef. 2-16-89; FWC 18-1990(Temp), f.
2-23-90, cert. ef. 2-24-90; FWC 13-1991(Temp), f. & cert. ef. 2-22-91; FWC 21-1995(Temp),
f. 3-7-95, cert. ef. 3-8-95; FWC 10-1996(Temp), f. & cert. ef. 3-5-96; FWC 14-1997(Temp),
f. & cert. ef. 3-10-97; DFW 11-2003, f. & cert. ef. 2-10-03; DFW 112-2003, f. & cert. ef. 11-
14-03; DFW 124-2004(Temp), f. 12-10-03, cert. ef. 1-1-04 thru 4-15-04; Administrative cor-
rection 8-2-04; DFW 119-2004(Temp), f. 12-13-04, cert. ef. 1-1-05 thru 4-15-05;
Administrative correction 4-20-05; DFW 143-2005(Temp), f. 12-16-05, cert. ef. 1-1-06 thru
4-15-06; Administrative correction 4-19-06; DFW 132-2006(Temp), f. 12-20-06, cert. ef. 1-
1-07 thru 4-15-07; DFW 133-2007(Temp), f. 12-26-07, cert. ef. 1-1-08 thru 4-15-08;
Administrative correction 4-23-08; DFW 153-2008(Temp), f. 12-29-08, cert. ef. 1-1-09 thru
4-15-09; Administrative correction 5-20-09; DFW 153-2009(Temp), f. 12-23-09, cert. ef. 1-
1-10 thru 4-15-10; Administrative correction 4-21-10; DFW 2-2012(Temp), f. & cert. ef. 1-
9-12 thru 4-15-12; Administrative correction, 5-25-12; Renumbered from 635-004-0027,
DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0455
Fishery Defined

“Yaquina Bay Roe-Herring fishery” means the commercial fishery for
Pacific herring (Clupea harengus pallasi) open annually between January 1
and April 15 in Yaquina Bay.

Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0460
Requirement for Yaquina Bay Roe-Herring Permit

(1) It is unlawful to take, land or possess herring in the Yaquina Bay
roe-herring fishery without first obtaining a Yaquina Bay Roe-Herring
Permit issued pursuant to OAR 635-004-0465 through 635-004-0495.

(2) It is unlawful for a wholesaler, canner or buyer to buy or receive
herring taken in the Yaquina Bay roe-herring fishery from a vessel for
which the permit required by section (1) of this section has not been issued.

(3) A Yaquina Bay Roe-Herring Permit required by section (1) of this
rule is in addition to and not in lieu of the commercial fishing and boat
license required by ORS 508.235 and ORS 508.260.

(4) No vessel may hold more than one Yaquina Bay Roe-Herring
Permit at any one time.

(5) No individual may hold more than one Yaquina Bay Roe-Herring
Permit at any one time.

(6) Unless otherwise provided, Yaquina Bay Roe-Herring Permits
must be purchased by December 31 of the year the permit is sought for
renewal.

(7) Applications for Yaquina Bay Roe-Herring Permits shall be in
such form and contain such information as the Department may prescribe.

Proof of length of a vessel may be required at the time of application.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12
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635-004-0465
Permit Fee

(1) The annual fee for a Yaquina Bay Roe-Herring Permit is $125.00
(plus a $2.00 license agent fee) for resident applicants and $290.00 (plus a
$2.00 license agent fee) for non-resident applicants. See ORS 508.765.

(2) A fee of $100.00 shall be charged for each transfer of participation

rights under OAR 635-004-0495. See ORS 508.765.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0470
Eligibility Requirements for a Permit

(1) Individuals must meet eligibility requirements for a Yaquina Bay
Roe-Herring Permit found in these rules.

(2) An individual licensed under ORS 508.235 is eligible to obtain a
Yaquina Bay Roe-Herring Permit required by OAR 635-005-0460:

(a) By renewal of the previous year’s permit as specified in OAR 635-
004-0485; or

(b) Through the lottery if a lottery is held in accordance with OAR
635-004-0490.

(3) In making determinations regarding issuance or renewal of a
Yaquina Bay Roe-Herring Permit, the Department and the Commercial
Fishery Permit Board may consider as evidence of permit qualifications or
requirements Department records and such receipts, accounts, contracts and
other business records of private parties as the Department or the Board
considers reliable evidence of the qualifications or requirements in ques-

tion.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0475
Revocation and Refusal to Issue Permits
The Commission may revoke and refuse subsequent issuance of a

Yaquina Bay Roe-Herring Permit pursuant to ORS 508.485 and 508.490.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0480
Review of Denials

(1) An individual whose application for issuance, renewal or transfer
of a Yaquina Bay Roe-Herring Permit established pursuant to OAR 635-
004-0460, 635-004-0485 and 635-004-0495 is denied may make written
request to the Board for review of the denial. The procedure for requesting
review and the applicable standard of review of denial for a Yaquina Bay
Roe-Herring Permit shall be as provided in ORS 508.765.

(2) For the Yaquina Bay roe-herring fishery, the Board may waive
renewal requirements for permits if the Board finds that:

(a) The individual for personal or economic reasons chose to actively
commercially fish the permit vessel in some other ocean fishery during the
roe-herring season; or

(b) Strict adherence to requirements were not met as a result of undue
hardship as defined in OAR 635-004-0215.

(3) The Board may delegate to the Department its authority to waive
requirements for renewal of Yaquina Bay Roe-Herring Permits in such spe-
cific instances as the Board sets forth in a Letter of Delegation to the
Department.

(4) The Yaquina Bay roe-herring fishery requires a $125 non-refund-
able application fee for Board review. However, if the Board grants the
applicant’s request, the non-refundable fee shall apply toward the permit
fee.

(5) Orders issued by the Board are not subject to review by the

Commission, but may be appealed as provided in ORS 183.480 to 183.550.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0485
Renewal of Permit

(1) Yaquina Bay Roe-Herring Permits may be renewed by submission
to the Department of a $125.00 fee (plus a $2.00 license agent fee) for res-
ident applicants and $290.00 fee (plus a $2.00 license agent fee) for non-
resident applicants and a complete application date-stamped or postmarked
by December 31 of the year the permit is sought for renewal.

(2) An application for renewal of a Yaquina Bay Roe-Herring Permit
shall be considered complete if it is legible, has all information requested
in the form, and is accompanied by the required fee in full. Any application
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which is not complete shall be returned, and unless it is thereafter resub-
mitted and deemed complete by December 31 of the permit year sought, the
individual shall not be considered to have applied for renewal in a timely
manner.

(3) It is the responsibility of the permittee to ensure that an applica-
tion is complete and is filed in a timely manner. Failure of the Department
to return an application for incompleteness or of an individual to receive a
returned application may not be grounds for treating the application as hav-

ing been filed in a timely and complete manner.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0490
Lottery for Limited Entry Yaquina Bay Roe-Herring Permits

(1) If the number of Yaquina Bay Roe-Herring Permits issued in
accordance with OAR 635-004-0460 falls below six, the Department in the
next succeeding calendar year may issue Yaquina Bay Roe-Herring Permits
by a lottery system. However, as a result of any such lottery, the total num-
ber of Yaquina Bay Roe-Herring Permits issued may not exceed six;

(2) Each applicant for a permit lottery shall complete the application
form prescribed by the Department.

(3) Application for vessel permits shall only be accepted for vessels,
which, in the judgment of the Department, are capable of operating the gear
necessary to legally participate in the fishery. Vessels of a size or design
incapable of harvesting the permitted species are not eligible for the lottery.

(4) Only one application per vessel may be submitted for each permit
fishery lottery.

(5) Any application which is not legible, has incomplete information,
or is postmarked after the deadline shall not be entered in the lottery.
Applications for all permits will be accepted at the Salem headquarters
office of the Department, and shall be postmarked or date stamped no later

than March 31 of the year for which the permit is issued.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0495
Transferability of Permits

(1) Any transfer of a Yaquina Bay Roe-Herring Permit without the
written consent of each person holding a security interest in such permit is
void.

(2) A Yaquina Bay Roe-Herring Permit is transferable to:

(a) A replacement vessel of the permit holder; or, upon request of a
permit holder, the Department may authorize transfer of a permit to a
replacement vessel owned by an individual other than the permit holder.
“Replacement vessel” means a vessel purchased to replace a permitted ves-
sel which had been lost due to fire, capsizing, sinking or other event;

(b) The purchaser of the vessel when the vessel is sold.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 506.109, 506.129 & 508.765

Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0500
Logbook Required

(1) The Department shall make available a logbook to each licensed
commercial fishing vessel which holds a valid Yaquina Bay Roe-Herring
Permit.

(2) The vessel operator of such vessel is responsible for maintaining
the logbook in an accurate and truthful manner and in accordance with the
instructions contained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the vessel operator shall permit examination and
transcription of information of such logbook.

(4) Upon request of an authorized representative of the Department,
the vessel operator shall surrender a legible copy of such logbook.

(5) Information so received by the Department shall be considered

confidential.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109, 506.129 & 508.765
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0505
Roe-Herring Season and Harvest Limit

(1) The open season for the taking of herring for roe in Yaquina Bay
is January 1 through April 15.

(2) The yearly commercial harvest cap for the Yaquina Bay commer-
cial roe herring fishery shall not exceed 20% of the available spawning bio-
mass as established in the Yaquina River Basin Fish Management Operating
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Principles and Objectives 635-500-0665(2). The available spawning bio-
mass shall be determined by the ODFW Fish Division’s Marine Resources
Program. Only fishers with a limited entry permit issued pursuant to ORS
508.765 may participate in this fishery.

(3) The factor used to convert an equivalent amount of “whole fish”
resource in the Yaquina Bay commercial roe herring fishery during the peri-
od of January 1 through April 15 to the equivalent amount of herring eggs
on kelp fishery is 0.2237.

(4) During the period January 1 through April 15 it is unlawful to:

(a) Fish commercially from midnight Friday through midnight
Sunday with nets; and

(b) Use any fishing gear or method of harvest for the taking of herring
other than: a purse seine with a maximum length of 50 fathoms (300 feet),
defined as the maximum distance from the first to last pursing rings on the

purse line; lampara net; hook and line; or eggs-on-kelp method.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0510
Fishery Defined
“Pacific Ocean herring fishery” means the commercial fishery for

Pacific herring (Clupea harengus pallasi) in the Pacific Ocean.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0515
Pacific Ocean Herring Season
There is no closed season for the commercial taking of herring in the

Pacific Ocean.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: FWC 50-1979, f. & ef. 11-1-79; Renumbered from 635-004-0026, DFW 75-2012, f. 6-
28-12, cert. ef. 7-1-12

635-004-0520
Logbook Required

(1) The Department shall make available a logbook to each commer-
cial fishing vessel licensed to take Pacific Ocean herring.

(2) The vessel operator of such vessel is responsible for maintaining
the logbook in an accurate and truthful manner and in accordance with the
instructions contained therein.

(3) Upon request of an authorized representative of the Department or
the Oregon State Police, the vessel operator shall permit examination and
transcription of information of such logbook.

(4) Upon request of an authorized representative of the Department,
the vessel operator shall surrender a legible copy of such logbook.

(5) Information so received by the Department shall be considered

confidential.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0525
Fishery Defined

“Anchovy fishery” means the commercial fishery for Northern
anchovy (Engraulis mordax) in the Pacific Ocean, the Columbia River and

the bays and estuaries outlined in OAR 635-004-0530(1).
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12

635-004-0530
Inland Waters Anchovy Fishery

(1) Anchovies may be harvested by commercial vessels in Tillamook,
Yaquina, Winchester, and Coos Bays to be used as live bait in commercial
fishing operations by the catching vessel from July 1 through October 31.

(2) Any vessel engaged in the commercial taking of anchovies must