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House Committee on Highways March 7, 1967

Mr. Carl Wendt distributed to the committee members data
indicating population of the various counties and cities,
Motor Vehicle Revenue for 1966, estimated revenue under HB 103,
estimated revenue under HB 1078, and estimated revenue by
combining the bills, using the allocation formula of HB 10
and the tax structure of HB 1078. Mr. Wendt stated that the
City of Portland did not have favoritism of one bill over the
other.

. Chairman Bazett pointed out that earlier testimony on
HB 1043 had criticized the bill claiming that it gave a
large portion of the funds to the largest city in the state;
he observed that, according to Mr. Wendt's data, it apparently
was much closer than had been believed. ’

Mr. Wendt stated that the majority of the cities, on the
whole, would get more money under HB 1043 than they would under
HB 1078. He testified further than with the combined figures
of the 1078 tax formula and the 1043 distribution formula then
this holds true not only for the cities, but also for the counties
and the state.

The following witness, Mr. Ray Beeler, distributed copies
of a legislative bulletin that had been sent to members of
the Oregon-Columbia Chapter, A.G.C., a copy of which is attached
and made a part of the minutes. He stated that the Assoc.
of General Contractors favored HB 1078 over HB 1043 because
the tax would be paid by the user, and the tourists would be
paying their fair share of the tax.

REP, ANUNSEN MOVED that HB 1043 be tabled. The motion
passed with Reps. Anunsen, Elder, Hanneman, Howard, Leiken,
McKenzie and Bazett voting in favor, and Reps. Holmstrom and
Meek opposed.

REP. HOLMSTROM MOVED that the Chairman should appoint a
Sub-Committee to study the contents of both HB 1078 and HB 1043,
which Sub-Committee should report back to the full committes
within two weeks with a proposal. The motion passed unanimously.

HB 1601 - Recognizes public rights to easements in shore lands

Mr. David Talbot testified in favor of HB 1601, and a
copy of his testimony is attached and made & part of the minutes.

Rep. Ouderkirk stated that he did not believe much effort
had been put into HB 1600 or HB 1601 by the Highway Department.
He suggested that these bills be put into an Interim Committee
study for careful review.

Rep. Meek asked what the problem was, to which the witness
replied that in some areas of the coast there are miles of area
before reaching the vegetation line, and that if the Parks
Department is allowed to take over eroded lands then any number
of people would stand to lose their property.

Chairman Bazett pointed out that the intent of the bill
was to protect these lands for the people, and that the longer
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the state waited to purchase the land the more it will cost.

Rep. Howard called attention to the fact that, because
of a money shortage, many people who own land on the coast
are now selling.

Mr. E.R., Fatland distributed a statement by Mr, L.L.
Stewart, Chairman of the State Parks and Recreation Advisory
Committee, which favored passage of both HB 1600 and HB 1601.
A copy of Mr. Stewart's statement is attached hereto and
made a part of the minutes.

Rep. Meek asked Mr. Lloyd Shaw to provide the committee
with copies of studies made with regard to the publict's right
to the ocean beaches; Mr. Shaw agreed to comply with this
request.

The following witness, Mr. A.D. Dority, Jr., a real
estate broker from Lake Oswego, stated that he was 100% opposed
to HB 1601 because it would destroy property rights on the
coast. He stated further that the bill would allow the
Parks Department to harass private individuals while acquiring
property rights.

Mr. DeSelms, attorney-at-law representing various residents
and property owners in Lincoln County, testified that, in
his opinion, HB 1600 and 1601 extended the meaning of the
high tide line. He defined the high tide line as the point
which is 8 feet above the average mean high water; and stated
that this line has nothing whatsoever to do with the vegetation
line. Mr. DeSelms stated that the bills would extend the
high tide line back to the vegetation line; and pointed out
that in some parts of the coast there are miles between the
high tide line and the vegetation line. He went on to say
that the state would, in effect, be confiscating private land
without compensation. Mr. DeSelms urged that more time and
study be made on this legislation; he cautioned the committee
that lawsuits could evolve. The witness referred the committee
members to a University of Oregon study entitled "Some Recent
Physical Changes of the Oregon Coast" by Samuel M., Dickens,
dated November 15, 1961.

Mr. Donn DeBarnardi also urged that a survey be made
before the committee made a decision, with respect to these
bills. He cited examples of cases where private properties
would be owned by the state if these bills went into effect.
Rep. Meek asked Mr. DeBarnardi if he meant that the vegetation
line was going too far back from the beach, to Wthh the
witness replied in the affirmative.

The following witness, Mr. Henry Baldwin, testified that
he had no objection to public use of land between the mean
high tide and the low water lines, but stated that above
the mean high tide line was private property and that he
intended to defend his rights. Mr. Baldwin stated that he
had no objection to selling his property at the going rate.
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Mr. Geo. Rhode testified that the law provides specifically,
unless previously sold, the state only owns between the ordinary
low and the ordinary high tide. He pointed out that this was
not the entire portion of the ocean shore that the people have
been enjoying; and that the portion under discussion was the
part of the beach that the public has been using for many years,
almost as a matter of right. PFamiliar practice of law says
that the public may acquire rights, even in a persons private
property, if they have used it over a period of time--it may
comé by prescription or by dedication, Mr. Rhode stated. He
testified further that the bill purports to recognize these
rights of the public, and put into a specific agency the
protection of these rights. The witness called attention to
the fact that the bill was not written to take any private
rights but "that which the public has acquired through prescrip-
tion or dedication."

Rep. Smith asked whether land owners had been paying taxes
on property abutting or adjacent; to which Mr. Rhode replied
in some cases maybe, but in some cases not, and stated his
belief that the assessors were probably assessing the acreage
which is upland, or useable land.

Chairman Bazett announced that further hearings: would be
held on HB 1600 and 1601.

Rep. Howard, (Chairman) and Reps. Elder, Anunsen and Elder
were appointed to the Sub-Committee to study HB 1043 & HB 1078
by Chairman Bazett,

The meeting ad jaurned at 2:55 p.m.

Respectfully submitted,

Pamela Tupper, erk
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STATE HIGHWAY DEPARTMENT STATEMENT

In Support of H.B. 1601
March 7, 1967

H. B. 1601 is.basically a declaration of legislative intent
to preserve all publjc rights in the Oregon beaches, places the resgon-
sibility for their protection in the State Highway Commission and clari-
fies the question of legislative policy regarding future sale or transfex
of beach lands.

Oregon, upon admission as a State, reserved the beaches in state
ownership. The 1899 Legislative Assembly declared the Clatsop County
beaches a public highway and stopped the policy of state sale ol beach
lands in that county. Through Governor Oswald West's leadership, the
1913 Legisiatuxe expanded the 1899 law to include all of the unsold
beaches from the Columbia River to the California line as highways and

taus for permanent public use. The 1947 Legislature corrected an errox

in the 1913 law and further clarified legislative policy on the public

rights to beaches. Finally, the 1965 Legislative Assembly declared all
the state beaches to be state recreation areas and placed these recreational
areas for the first time, under the State Highway Commission.

Since this legislative reclassification of the beaches two years
ago, the Highway Department has been studying and developing a program
toward fulfilling the purposes of the act. The expanded beach access
program currently\ﬁnder wéy and proposed for the next biennium, is a
part of the over-all beach program of the Highway Commission.

During the- last two years, several problems have been identified

aich restrict the Commission in carrying out the wishes of the Legis-

~ature as expressed in the 1965 law. First of all, the Commission
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nas come to recognize public rights which exist between the 'wvegetation
~ine" and the line of ordinaxy high tide. Such public rights have come
to exist through dedication, prescription, and grant. Although legis-
lative history manifests an intent to protect all public rights below the
vegetation line and place such areas beyond the reach of encroachment

by private interest, nevertheless, the 1965 Act limits the area to below
the line of ordinary.high tide. Secondly, the Department feels that
difficulty could be encountered in the interpretation of the provision
ox alienation contained in the 1965 Act, wherein it provides that no

portion of the above shall be alienated by any state agency, except as

provided by law.

H. B. 1601 accomplishes two primary objectives:

l. It declares, through legislative action that public rights
acquired through prescription and implied dedication below
the ”vegetaéion line" do exist, and vests in the Highway
Commission, the responsibility to protect, administer, and
supefvise such public rights. As the laws read now, no
specific governmental agency is charged with this responsi-
bility, so in the event the public rights were somehow
threatened, an individual, not the State must take the ap-
propriate legal action.

2. The 1965 Act amended the Oswald West legislation which read
that no portion of such shore, referring to the beach, shall
be alienated by any agency of the state, to read 'mo portion
of such shore shall be alienated by any state agency, except

as provided by law." Such wording-erodes the firm policy

statement of the old law and tacitly implies that ‘the
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Legislature, either specifically or generally, can sell parts
or all of:the beach. H.B. 1601 amends the wo:ding to read
"except aé provided by special law,'" which, in the opinion

of the Department, is more in keeping with the Legislature's
long-standing concein for permanent dedication of the beaches
for public use.

Several important points should be emphasized:

l.. The Highway Commission and its Parks and Recreation Advisory
Committee have given long and detailed attention to this
problem.

2. The assumption of these expanded responsibilities will by
no means be easy or inexpensive. In the years ahead, the
Commission will have to initiate beach patrol and fire pro-
tection, to name but two of many future needed programs to
meet expanded responsibilities.

The "1967 Legislature has an opportunity to take a historic step

further in4its 108-year interest in the beaches by enacting H.B. 1601.
The Highway Commission has managed the coastal beaches for many
years and has always sought to carry out the intent of the beach laws
enacted by the various legislative assemblies which gave limited juris-
diction to the Highway Commission. We believe that H.B. 1601 is
hecessary at this time to enable the Highway Commission to adequately
protect and manage the beaches for permanent public enjoyment, and we

respectfully request your favorable consideration of the biil.




Statement by L. L. Stewart, Chairman of the State Parks and
Recreation Advisory Committee, Oregon State Highway Commission,
on House Bills 1600 and 1601.

The Honorable Sidney Bazett
Chairman of the House Highway Committee
Mr. Chairman and Members of the Committee:

As Chairman of the Highway Commission's State Parks
and ﬁecreation Ad?isory Committee, I had planned to appear
before the Committee today in support of House Bills 1600
and 1601.

The Parks and Recreation Advisory Committee, consisting
of eight members appointed by the Highway Commission with
the approval of the Governor, includes an impressive member-
ship list as foliows: Donald G. McGregor, Chairman of the
Josephine County Commissioners; Alfred D. Collier, President,
Swan Lake»Moulding, Co., Klamath Falls; former State Senator
-and Speaker of the House, E. R. Fatland of Condon; Lestle J.
Sparks, former head of the Physical Education Department
at Willamette University, Salem; George D. Ruby, Counsel for
Jantzen, Inc., Portland; Eric W. Allen, Jr. Editor of The Mail
Tribune, Medford:;and P. M. Stephenson, former Assistant State
Highway Engineer, besides myself.

Through the years, the Committee has played an important
role in shaping Highway Commission policy in the field of State
parks and recreation, and we are proud that Oregon's state park
system enjoys the reputation of being among the best in the

nation. The Committee has given long and detailed study to the




‘many problems associated with the proper administration of
Oregon's greatest recreational resource - the Oregon coast-
line. During our studies, the Committee found several op-
portunities to strengthen the public's rights to the ocean
beaches. The most important oppbrtunities are expressea

in House Bills 1600 and 1601.

The State Parks and Recreation Advisory Committee

unanimously endorses both bills and urges your committee to

take favorable action.




HB 1601 & 1600

House Committes on Highways

March 23, 1967 1:00 p.m. Rm, 6 State Capitol

Members Present: Reps. Bazett, Chairman; Howard, Vice Chrmn,;
Elder, Hanneman, Holmstrom, Leiken,
Meek, McKenzie, and Turner

Excused: Reps. Anunsen and R, Smith

Witnesses: Mr, Loran L. Stewart, Fugene, Chairman of
the State Parks & Recreation Advisory Com.

Mr, Lloyd P. Shaw, Asst. State Hwy. Engineer

Mr, Wm. H. Hedlund, Petroleum Suppliers

Mr. John G. Wilson, Oregon Wildlife Federa-
tion

Mr. Geo. Rhode, Atty. for State Hwy. Dept.

Mr., G.W. Kanoff, Jr., Tillamook Cty. Tourist
Facilities Assn,.

Mr. L. Eugene Crampton of Lake Oswego,
representing himself & other property
owners in Lincoln County, Attorney.

Mr, H.R. DeSelms, Atty., Newport, Oregon

Mr. Lester E., Fultz, Cloverdale, Ore.

Mrs, Theo_Dority, proEerty owner S, of Newport

Mr, Donn DeBernardi, Lincoln Co, Bd. of Realtors
Chairman Bazett called the meeting to order,

HB 1601 - Reéognizes public rights to easements in shore
lands. -

Rep. W. (Stan) Ouderkirk, co-sponsor of the bill,
could not be present at the meeting, thereforez Chairman
Bazett read Rep. Ouderkirk's statement on the bill, a copy
of which is attached hereto and made a part of the minutes,

Mr. Loran L, Stewart testified in favor of the bill,
and a copy of his testimony is attached hereto and made
a part of the minutes., Mr. Stewart also stated that he
would prefer to have HB 1600 considered in an Interim
Committee. S

Maps, diagrams and photographs were exhibited throughout
Mr. Stewart's testimony. Rep. Holmstrom expressed concern
with regard to the definition of the vegetation line, and
Mr. Stewart suggested the following amendment: On page 2 of
the printed bill, line 17, delete "Where there is no" and
delete lines 18 through 21, and insert "Where there is
no clearly marked line of such vegetation the vegetation
line shall be determined by a connecting line run between
the clearly marked lines of vegetation on each side of
the umuarked area. Said connecting line shall follow .
the elevation of natural ground in such a manner as to
reflect the difference in elevation of the clearly marked
lines of vegetation at its terminal points in dirvect
proportion to the length of the said connecting line."
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Mr. Lloyd Shaw briefed the committee members on
the proposed amendment, explaining that the vegetation
line,where it is determined artificially,would vary in
elevation directly in relation to the length of the line
between an identifiable point of vegetation. Mr, Shaw
utilized diagrems to emphasize the meaning of the amendment.

A question and answer period followed. Rep. Holmstrom
asked if the bill would allow the present private property
owners to maintain ownership of their property as they know
it today. Mr. Stewart replied that they would retain property
as they are using it today, and that the public would retain
property as they are using it today, He emphasized that
there would be no change in title. Rep. Holmstrom pointed
out that the problem evolves around the fact that many deeds
use the words "to mean high water." He asked if the bill
would be confiscating privete property if the vegetation
line was 50 feet back from the mean high water line. Mr,
Stewart replied in the negative, and explained that the
bill would maintein the existing prescriptive rights of
the public.

Mr. Stewart suggested the following amendment: On
page 3 of the printed bill, line 15, delete "In any action,"
and delete lines 16 through 22. .

Rep. Leiken asked Mr. Stewart why an emergency clause
had not been included in the bill, to which the witness
replied that there was no need for an emergency clause,

Mr. Stewart urged passage of HB 1601 in this session
of legislature, explaining that the longer the delay of
action, the harder it will be to retrieve the land for the
public. He made available to the committee copies of the
maps to which he had referred throughout his testimony,
copies of letters which had been sent to the Secretary
of State, and the Oregon Highway Commission Chairman, etc.,(attached)
and a book entitled "Public Use Study--Oregon's Coastal
Beaches, June 1966" which was published by the State Parks
- and Recreation Division.

Rep. Hanneman asked Mr. Stewart if he would ob ject
to having 2 additional members placed on the State Parks
and Recreation Advisory Committee, with the thought in
mind that there is not a member from the Oregon coast on
the committee. Mr. Stewart replied that the Advisory
Committee is limited to 9 people, and that there are 8
‘members now; he stated he would have no objection whatsoever
to a member from the coast Joining the Committee.

Rep. Hanneman then observed that the four existing
advisory committees in the natural resources area, composed’
of a total of 67 members, only had three committee members
from the coastal ereas. He asked Mr, Stewart if he would
object to a recommendation to the Highway Department that




-3 -
House Committee on Highways March 23, 1967

the membership of the committees be increased. Mr. Stewart
replied that he had no objection.

The following witness, Mr., William Hedlund, Pacific
Coast Petroleum Suppliers, pointed out that in 1961 the
legislature passed a law relating to submerged tidelands,
in which the State Land Board was allowed to give rights
of way and easements for the purpose of putting pipelines
under the beach for oil transport or gas transport. He
referred the committee members to pege 3 of the printed
bill, lines 10 through 12, and stated that he construed
this to mean that at any time the Highway Commission wanted
to alienate the portion of the property rights, they would
have to ask legislature to enact a special law allowing
the Highway Commission to grant an easement for a pipeline.

Mr. Hedlund suggested the following amendment to
handle this problem: On page 3 of the printed bill, line
12, delete and period and insert a comma, then insert
"provided that rights of way and essements for oil and
gas pipelines can be granted when there is no unreasonsble
interference with the use of such lands for recreational
purposes."

Mr, John G. Wilson testified emphatically in favor
of HB 1601 on behalf of the Oregon Wildlife Federation.
He stated that he had not had an opportunity to sbtudy the
effect of the amendments offered at thisg meeting, but
said that if. they did not change the Dbill substantially
the Oregon Wildlife Federation's support of the bill
would continue. '

Mr. Geo. Rhode, Attorney for the State Highway Depart-
ment was the following witness. Rep. Meek asked Mrp.
Rhode his legal opinion of a hypothetical case, if a
property owner should go to court to claim his land that
the public had been using for many years., Mr. Rhode
explained that if the public had used the property for
a long period of time, then the ruling would probably be
that they would have the right to continue to use the
land. e stated that this was the purpose of the bill.
He emphasized that, under the bill, the state would not
be acquiring any property that had slready been taken
or appropriated by the public. :

Rep. Leiken asked Mr. Rhode if he could supply the
comtittee with a copy of the letter which replied to.Mr.
J. Richard Byrne's inquiry dated July 1l, 1966, which
inquiry had been directed to Mr. Glenn L. Jackson, Chairman
of the State Highway Commission.

Rep. Holmstrom expressed concern with regard to areas
of the coast that the public had not been commonly using
for many years. Mr. Rhode replied that if the property
was privately owned, and the man had retained possession
of it, and the public had gained no interest in the property,
then the bill would give the public nothing. He stated ’
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further that if, in the future, the Highway Department
wanted to acquire the property for the public they would
have to compensate the owner.

Rep. Elder asked Mr. Rhode if a positive statement
could be made in the bill to the effect that it was not
the intent to take lands away from owners where no public
right was established. He asked Mr. Rhode if this would
clear up the legal problems involved, to which the witness
replied that it possibly would, but that he could not personally
see this in the bill. Mr. Rhode said that if this could
be worked into the bill it could possibly handle the
problen. '

The following witness, Mr. G.W. Kanoff', Jr., testified
that the Tillamook County Tourist Facilities Assn, wished
to go on record as opposing HB 1600 and HB 1601, He
pointed out that the me an high tide line deals with
averages, and during the summer time the high tide line is
& great deal further out than it is in the winter, therefore,
it is a rare situation where there is a lack of dry sand
above the mean high tide line in the surmer. He stated
that the line of vegetation can change very rapidly during
the winter storms.

Mr. Eugene Crampton, Attorney from Lake Oswego, and
property owner in Lincoln County, testified in opposition
to HB 1601, stating that half of his lot at Pacific
Shores, Surfland, wss oceanwsard o' the vegetation line;
therefore, Mr, Crampton claimed, the state would own
that portion of his land. Ie stated that there was 2
great deal of question as to whether or not this bill was
constitutional.

The following witness was Mrp, H.R. DeSelms, and a
copy of his testimony is attached hereto and made a part
of the minutes. :

Mr. Lester Fultze and Mrs. Theo Dority both testified
in opposition to HB 1601 verbally, and Mr. Donn DeBernardi
supplied the committee with a written copy of his testimony
in opposition to the bill, a copy of which is attached
hereto and made =& part of the minutes, :

Chairman Bazett annoumnced that the sponsors of HB 1600
wished to have the bill put before the Interim Commities
for further study.

The meeting adjourned at 3:10 p.nm,

Respectfully'submitted,
.(\\) N -

Famela Tupper, GCLérk




STATEMENT ON HOUSE BILLS 1600 and 1601

By Representative W. (Stan) Ouderkirk, Newport, Lincoln County

Mr. Chairman and Mewbers of the House Highways Committee:

I am Representative W. S. Ouderkirk of Lincoln County. I_appear_beforé
you here this aftéfnoon not in opposition to House Bills 1600 and 1601 but
to ésk the Committee to consider an Interim Committee Study on both of these
isgues.

In previous testimony by another witness the allocation has been mzde
that the people in the coas;al area become deeply concerned with our beach
and shore lines to the point where they consider them as their own, while
in reality they belong to everyone within the State. This may perhaps be

Eérue, but I assure you that because we are so closely association with all
coastal problems we do consider them as our own. The State as a whole has
charged the pecples within this area with the responsibility of protecting
v?pheir fights. |

‘ Since the introduction of these bills, the corres?Ondence from
property owners all over the State has raised so many technical issues
that I think it would be unfair to take definite action on this type of
législation without a really thorough study. The technical problems are,
for example:

One piece of property with a deed reading, "to the low-water line",
-next door to a lot with a deed reading, "to the meander line", while the
deed to the next piece of property might read, "to the mean high-water
line." |

It is for these reasons that I ask this Committee to consider recom—
mending that these two bills be considered in an Interim Committee Study.

Thank you.




Testimony of L. L. Stewart on House Bill 1601

I am Lqran L. Stewart éf Eﬁgene, Oregon, speaking as Chairman
of the State Parks and Recreation Advisory Committee. I want to speak
in favor of House Biliri601._

First, let me giVe a little history and the facts that lead up
to the necessity of this bill. In 1913, the Legislature passed the so-
calléd Os West Act (ORS 274.070) which declared the land between
ordinary high and extreme low tide to be public, except for about 23
miles which had been deeded from the State of dregon prior-to the date
>of the Act. (Exhibit roll map of the alienated beach area in Oregon.)

Over the course of the years, the public and adjacent land-
-owners have acéeptedithe fact that the part of the beach exfending from
ordinary high tide to the vegetation line (which I refer to,later as
the dry sand area) was a part of the public beach area and is.being~
treated as such today in most instances.

Let's be sure that we all uniersta%d what .we are talking about -

"y . .
and get our definitions straight.j'i ﬁévgﬁ%zfe@ charts here and pictures
that visually highlight the problem.‘ 'ﬁé proﬁlem arose out of some
~action taken by an upland landowner less than a year ago.. This résulted
in the letters to the then Secretary of State Tom MqCail and a report
to the'Sfate Highway Department. I am passing out these letters to the
Cémmittee. | | ]
‘In short, everybody treated the dry sand ‘area.along the-beach
as a publié recreation area, the same’ as the portion between-ordinary

: high and extreme low tide. o o =  ' ’ L i




Here was an action which could jeopardize the public's rights
~and interests in the vast béach recreation resources and much of that
area could be barred to public use as it is in California and on the
Atlantic Coést.

The State of Texas, in 1959, faced with this séme problem,
passed a law similar to House Bill 1601, and this law was tested in the
Texas Supreme Court. The following are excerpts taken from the Supréme
Court Decision.

"The 56th Legislature of Tegas at its Second Called Session
of 1959 enacted what is popularly know as the 'Open Beaches Bill!'.
'This, among other things, declared it to be the public policy of this
State that the'peopie of the State should have the ffée and unreétricted
right of way of ingress and egress to and from the State-owned Beaches
‘bordering on the seaward shore of the Gulf of Mexico or such larger
area eXtending from the line of méan'low tide td the line of Vegétation
in the event the public has acquired a right of use or easement to or
over such area by prescribtibn, dedicatiqn, or has retaiﬂed a right
by virtue of continued right in the public. The Article made it an
offense against such public policy for anyone to obstruct the way of
ingress and egress or the use of the beaches. The Attorney General of
Texas, a County, District, or Criminal District Attorney were given
authority to bring.suits on behalf of the people of Texas, and it was
made their duty to do so, to require removal of any obstructions that
may interfere with.Suchrright'of'iﬁgféssrahd egress. )
| The decision sfatedrfurthér that...“Aﬁért from the presuﬁption

that we think the only effect of the Act is to declare it to be the

W




policy of the State that the publié shall have the unrestricted right
of ingress and egress to the State-owned beaches or such Iérger area
extending from the line of mean 1qwrtide to the seaward side of the
line of vegetation as defined in the Act in the-event the public has
. acquired an easément by dedication, prescription, or has retained a
right by virtue‘or continuous right in the pﬁblic. There is nothing
in the Act which seeks to fake rights frém an éwhef of lana. Apért
from the presumption, it merely furnishes a means by which the members
of the public may enforce such collective rights as they may have
legally acquiréd by reason of dedication, prescription ér whigh they
may have retained by continuous right. En Ci G?"; (Kj%VCQ’Ci,,
‘Many of you are familiar with the impossible beach situation ¢A
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in California where most of the beach is in private ownership and public

access is severely limited. This same condition can occur in Oregon. -
California is -now trying to go back and pick up needed beach léndsf'
During a recent télephone conversation with an official of the‘California'
State Parks Department, we learned that their-agency has just favorably
considered'the purchase of one acre of beach land at Sanfa Monica for
development of a beach parking lot for a price of one ﬁillion:dollars.

In Oregon, the State High&ay Commission is responsible by
law to provide outdoor recreation for both the citizens of Oregon, as
well as the people who travel through the state. .
oew ... _The Parks and Recreation Advisory Committee was.given. the
duestibn of what to do about the problem and.what-po1i¢y action should
be taken by the Commissioﬁ. i
The Bill before yQu’genflemen-is their answerféaffhfépzebéam;‘ _v .

There seems to be a great deal of misunderstanding as to what the Bill




does or does not do. Let me explain the Bill:

1. It does ﬁot create any public rights éf ownership beyond
those now'existing, nor does it takerfrom thé property
owner any rights he now possesses.

2. It does-ﬁot lqwer thervalﬁe of;the adjacent land.

3. It does not change the rights of the people who actually
have title to the land between high and low tide which
was sold by the State prior to 1947.

The Bill does:

1. Proteét the fighfs of the public in what they have been
using.

2. Gives the Highway Department the responsibility to protect
the public intefest.

3. Recognizeé the principle that the dry sands are arbart
of the beach which the public has been using as a recrea-
tional area.

4. It does establish that no rights in beach areas can be
alienated except by special law.

There are some additional benefits to the adjacent landowner

by the enactment of this legislation. The State would become reéponsibler

where jurisdiction had been established for proteétion of the dry sand

T

‘area from a fire standpoint, policing, and such occurrences as dead
Qhales and_other articies floating in the area.

If the Bill doesn't pass, more people are going to putAup
"o tresﬁassiﬁg” signs‘gndibuild'struétures on the dry sand area,
.and a great reCreationai resource. will be graduaily-ibst'to the peopié

of Oregon and the nation.




House Bill 1601 is not a land grab. We have the finest beach
recreation areas in the nation; and the Highway Commission, through

3

; ' ' 2. .
this Bill, wants to keep it that way ’4/7/‘ Cp ) / (,M.(,/J
v |

Q‘- 6%\4\/"// [ Lg ,Ku(,/(/ Vb LZCC»:A/’O

/
‘ ééé fﬁzziZ§§i<7 0767

March 23, 1967

Ph




Lawrence F, Bitte
3104 NLE, 77th Ave,
Portland, Oregon
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s SREVARY OF STATE y August 25, 1966

W e g

Tom McCall

Secretary of State
State Office Building
Salem, Oregon

Dear Mr. McCall:

Allow me to apologize for troubling you at a time when you are very busy;
however, I feel that the item of my concern is serious enough to warrant your
direct attention.

Tuesday morning, August 16, while visiting the Oregon coast near Haystack Rock
(South Cannon Beach) I came upon an area of beach outlined with driftlogs and
posted with signs claiming this particular section of beach was reserved for
guests of the Surfsands Motel. Upon venturing into this "restricted" area on

the assumption that the Oregon beaches were public property (under supervision
of the state highway department), we were confronted by an employee of the motel
who told us that the beach was owned by a Mr. Bill Hays and that we would have

to leave. Proceeding next to the motel office, I was confronted by a lady at

the desk who informed me that Mr. Bill Hays was not available. She also stated
that Mr. Hays did own the beach down to mean high tide., I asked her how and
when this ownership was acquired; and she said that Mr. Hays won it in an Astoria
court case. When questioned further on the details of the case, such as when it
was heard, she refused to give me any more information; however, she did add that
I wasn!t the only one who had made such inquiries.

After reassuring me that Mr. Bill Hays did indeed own the beach to mean high tide,
the lady at the desk asked me to leave. This request was reasonable because I
had obviously obtained all of the information from the Surfsand Motel that was
publicly accessible.

Upon oberving this gaudy, modern Surfsand Motel,. one notices that the natural
bank which terminates the rest of the beach has been removed. The Surfsand Motel
is built on a man-made earth fill extending seaward over what was previously
sandy beach.

This brings several questions to mind:

1. Does ownership of the beach property extend seaward to a point of mean
high tide? :

2, Doeé the owner of beach frontage have, with his title, the right to
build earth fills out over previously sandy beaches? '




|

-3, Who issues building permits which allow a private structure to be built
on a previously sandy beach beyond a point of natural terrain?

L. What legally constitutes a beach and can this term be widely interpretated?

"I am greatly disturbed by the situation at the Surfsand Motel, because I feel it

establishes a precedence which will lead to the eventual defacing of all Oregon
beaches and the take-over by commerciasl enterprises which profit from public use
of the sandy areas of the beach. .Since tempers are presently running high among
those who are aware of the situation, at the Surfsand Motel, would you please
answer my questions at your earliest convenience.

Respectfully,

‘ Lawrence F, Bitte
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To:

OREGON STATE MIGHWAY DEPARTMENT
INTER-DEPARTMENT CORRESPONDENCE
Salem, Oreaon

SUBJECT:

G. E. Rohde
Chief Counsel

Office

On August 11, 1966, at 9:30 a. m., I arrived at the
Surf Sand Motel in Cannon Beach, Oregon. It is the newest and
nicest motel in Cannon Beach.

The beach itself is in fact somewhat closed off, an
area which measures approximately 40 paces east and west and
80 paces north and south (see attached diagram), which appears
to extend from the east-west property lines of the Surf Sand
Motel property to a point about one half way from the sea wall

‘to the high tide line, as of the time I was at the beach. The

sea wall of the motel is itself about 50 feet seaward or west
of the adjacent vegetation lines on the north end. Its south
end is contiguous with the very old sea wall of the adjacent
property. This sea wall belongs to the Ecola Restaurant
Apartments which, I am told, was constructed about 40 years
ago. The sea wall of this property is about 50 feet ahead of
adjacent vegetation lines.

The closing off of the beach area has been accomplished
by the placing of drift logs so as to form a very low but easily
identifiable perimeter. On the west side and south end of this
enclosure there were two signs, measuring about 12 inches by 15
inches and which were mounted on poles which were merely stuck
into the sand by hand, which signs said "Surf Sand Guests Only
Please'". During the time I was there these signs blew over

" nearly constantly. They were taken down in the evening and

replaced on the beach about 11 o'clock each morning by an employee
of the motel who worked from about 11 a. m. to 8 p. m. The signs
were not up when this employee was not working... On two occa-
sions I observed his rather belligerently informing two persons
that this enclosure was private beach.




G. E. Rohde
August 15, 1966
Page 2

While in Cannon Beach I asked several residents about
this closed section of beach. One was a service station attend-
ant, about 18 years of age, employed at the Cannon Beach Standard
Station on Highway 101. This youth said that the motel did not
actually own the beach and that anyone could go in there. ' The
motel enclosed the beach so that it would be more private for
their guests.

The next party I asked about it was a waitress at the
Cannon Beach Restaurant and Lounge. Her opinion was that there
was plenty of beach for everyone, but that the beach itself
belonged to the Highway Department and not to the motel. She
said they had closed the beach to provide an exclusive area for
guests, but that the signs were just a bluff and didn't mean
that the motel owned or was claiming to own the beach.

I also asked the motel manager why the beach was closed.
Her reply was in a very defensive manner as if they anticipated
or had already encountered some difficulty as far as maintaining
a private beach. She said that '"the beach belonged to the High-
way Department, but that frontage owners can claim up to the
mean high tide line." She further stated that claiming the
beach cannot be done in most places on the coast but can here.
I asked her whether or not their logs were down to the mean high
tide line. She said she thought they were and further said that
the motel does own this section of the beach.

Original Letter Signed By

William G. Nokes
Investigator
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July 1h, 1966

Mr, Glemn L, Jackson o
Chairman SR SIS R
. Oregon State Highway'Commigsiqn S IR

Salem, Oregon - : ‘s

I3

Dear Commissioner JacksonS:

A matter hds,come'tobmy?attentioh vhich I believe to be one

of public concern, .- I hope.that you will agree,

The‘owner of ﬁﬁé Surféand Motel at Cannon Beach has divided
off a section of the sandy beach in front of his motel vhich appears

to extend some-115 feet west of his property line as shown on the

plot plan of the tracts in that area. A man is posted in the en-
closure who tells people to leave unless they are motel patrons.,
The ovner says he has the rights to this portion of the beachs

The,queétion'I‘wcu1d but-£o the'State Highway- Commission is
this! Is he within his le al rights to close off this portion of
the sandy beach which has %to my knowledge) been used by the general

. public for over fifty years?

. L "
Commission on this matter, .

R i

S i T

_Lwould- greatly. appreciste. an_opinion of, the State Highway

ety e g e Ja

- Sincerely yours, ) ‘
‘v 4§EQ§;9éZQAn§(/é§:;,@ua_;__.,
. oo + Richard Byrne : _
o e 1925 N, E. 25th Ave. -
L AR . Portland, Oregon 97212 .
. "
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It is my feeling that if this proposed legislation becomes law
that the State of Oregon will appropriate private property without due
process of law.

Further, there are numberous land owners who have purchased
their ocean-frént property in good, faith, with full assurance that they
were acquiring the property they paid for. They have built fine ocean
front homes and commercial developments on it.

I am an investor who ka will be adversely affected if this bill
becomes law.

I have obligated myself in the sum of over One Million Dollars to
construct motels and developments on the ocean front in Lincoln County.
Myself and aossciates now have under construction a Million Dollar motél
in the Lincoln City area, which is on the ocena front, When we purchased
this proprty we acquired it in good faith; the seller sold it in good faith;
the mortgage lenders‘ loaned us money in good faith; the title insurance
company issued the title insurance in good faith, and Lincoln County has
collected many dollars of taxes from us in good faith.

Surely it is obvious what this legislation will do to us. It will
make a playground out of our front yard and utterly destroy our property values.

You propose to take by easement all lands to the vegitation line.
I wonder if you realize what problems this will present to the people who
own property along the ocean front. We have a serious erosion problem
which is a very expensive thing to combat. The primary cause is people
walking up and down the banks and children digging in them. Surely you
cah see how this problem will be magnified if the proposed legislation becomes

law.
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We believe that this cognnittee should refer these bills 1600 and 1601
to the Interim Committee for further study.

One of the primary reasons is to consider the tax impact upon the
count{;;ainvolved. 1601 takes property which has a high valuation at the present
time. The impact can been seen as follows: In Lincoln County 52% of land
is owned by the State and Federal Government. 40% is in the hands of Rex Clemmens
of Georgia Pacific, Longview Fiber and Boise Cascbade Timber companies. ‘The .
remaining 8% is privately owned. As you know the 40% owned by the tlmba companies
receives separate and special treatment in tax matters. So out of the remaining
8% Lincoln County must generaté sufficient taxes to support the schools and
county gdvernment. Now the state by this proposal proposes to further reduce
this 8% and by taking some of the more valuable and higher taxed lands in the
county. This is a problem that is serious as the ~Legislature wall knows and
should be consideresl at length, In addition the Constitutnnal question under
bill 1600 the State proposes can take rights that have been in'the riparian owner.
These rights have existed prior to 1100 A.D. Now the State proposes to take these
Withou]t due process of law or without payment. Again a serious study is needed.

I would like to point out that there has been a proposal to study and revamp -
this whole area of water rights, submerged property . In fact these pxwikerxws
bills that you are conéidering today are in direct conflict with a bill in the Senate,
SJR 11. It seems thereforé logical that a thorough study is needed. |

I would like to point out specifcially under 1601 that inSection l‘theVState ‘
has beautiful conclusions but no facts have been presented to this committee to
support or explain them. The recitations are pure conclusions and without any
foundation in fact. Section 2 is purported to clarify the exiéting line between property
‘owners. This provision ~as givenis not to clarify and to add land to the state.
There is an easier and simi)ler way to clarify this problem by making a prima facialy
the Coast Geodetic bench marks as such dividing line. There are certain and without
question and ‘easily' found. Sec. 3 is taking away power and rights from the State Land
Board.énd' the title to this act does not reveal to you ti‘liS fact. Therefore it is
an unconstitutional act to amend the law. Sec. 4 takes property belonging to another
without any hearing or without any compensation whatsoever. In view of all the fore-
going obj'ec;cions it would seem logical that this committee could do nothing further
or better than to refer this to an Interim Committe'e for a study in depth.

Peopedtfiilly guwlusaittad,

‘ : KR
Attorney for Port of Nawport § 470 A0



There are many public access ways to the ocean beaches
to accommodate the public and more are constantly being made
available, Under the present law the public has free use of all
lands lying below the high water mark, and this has fully accommodated
the thousands of visitors we have each year.

This legislation, if passed, will have a very detrimental
effect on our ocean front properties. Many people who have purchased
this type of property will suffer great loss when they try to re-sell,

Who has asked for this legislation? Has it been our visitors -
who are clamoring for it? No!

Oregonians have long been recognized as the champions of the
rights of the individual private enterprise. I trust that the Socialistic
Bug that has bitten our Federal Gove rnmént will not take over our
dregon.

I strongly ﬁrge you members of this Committee to reject

this proposed detrimental legislation!
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SB 68, HB 1599, 1601, 1083, 1645, 1090, 1206, 1623

- House Committee on Highways

April 6, 1967. 1:00 p.m. | 16 State Capitol

Members Present: Reps. Bazett, Chairman; Howard, Vice-Chrmn,;
Elder, Hanneman, Leiken, Meek, McKenzie,
Smith, R. and Turner.

Delayed: Rep. Anunsen
Excused: Rep. Holmstrom

Witnesses: Capt. Mogan, Oregon State Police
" Mr, Ralph Sipprell, State Liaison Engineer
Mr, L.L. Stewart, Chrmn,, State Parks and
Recreation Advisory Committee
Mr. Vern Hill, Director, Dept. of Mtr. Vehicles
Mr. Ray Beeler, Assoc. General Contractors
Mr. Don Neave, Department of Mtr. Vehicles

- SB 68 - Authorizes police officers to stop vehicle for
inspection of equipment ,

Capt., Farley Mogan briefed the committee members on the
bill.

REP, SMITH MOVED that SB 68 be gsent to the floor with a
"do pass" recommendation., The motion was approved with
Reps. BElder, Hanneman, Howard, Meek, Smith and Bazett voting
in favor, and Reps. Leiken, McKenzie and Turner in opposition.
Rep. Smith will lead the floor discussion.

Rep. Hanneman was then excused from the meeting.

HB 1599 -~ Prohibits use‘of freeways for processions, etc,

- Capt. Mogan pointed out that the Highway Department has
the option to post which type of processions would be prohibited
from the freeways. He stated that there had been an objection
in Fastern Oregon to disallowing funeral processions.

Rep. Meek suggested that funeral processions and motorcycles
should be excluded from the bill. :

Chairman Bazett asked Rep. Elder, Mrs. Jane Gearhart and
Capt. Mogan to draft proposed amendments for HB 1599,

Mr. Ralph Sipprell pointed out that this statute is a
combination of the California statute and the Uniform Code.
He suggested an amendment to delete motor scooterq but allow
motorcycles.

HB 1601 - Recognizes public rights to easements in shore lands

Mr, L.L. Stewart read to the committee members a copy
of a letter that he had forwarded to each of them as a means
of explanation on his stand with regard to HB 1601. He
again urged passage of the bill. .~ )
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House Committee on Highways : - April 6, 1967

Rep. Smith expressed concern with regard to Section
2 of the bill. Mr. Stewart suggested that Section 2 could be
deleted. :

Rep. Elder asked who would provide fire protection; to
which the witness replied that the state would become respon-
sible. Rep. Elder suggested that this should be written into
the bill. .

The committee members offered several suggested amend-
ments to the bill. Chairman Bazett suggested that perhaps
the bill could be amended, and that the matter could be
submitted to an Interim Committee for further consideration.

REP. SMITH MOVED that the following amendments to HB 1601
be adopted, and that the bill be printed engrossed. & referred to com, @

On page 2 of the printed bill, line 13, after the word
"resources" insert "and to recognize and protect the rights
of private owners to those lands that are not sub jeet to such
public easements.," Delete Section 2 completely. Delete all
amendments in Section 3. Retain Section I up to line 15,
and after the word "area" insert a period. Delste the remainder
of Section l.

The motion was approved with Reps. Elder, Howard, Leiken,
McKenzie, Smith, Turner asnd Bazett voting in favor; and Reps.
Anunsen and Meek voting in opposition. :

HB 1083 - Relating to operator's license fees

Mr, Vern Hill briefed the committee on the bill, stating
that the deficit of driver licensing amounted to approximately
$1,600,000 a biennium.

REP, HOWARD MOVED that HB 1083 be sent out of Committee with
a "do pass™ recommendation, and be referred to the Committee
on Ways and Means, The motion was unanimously approved,

HB 1645 - Reduces annual license fees on house trailers

Chairman Bazett,.sponsor of the bill, briefed the committee
members on the bill, and suggested that perhaps HB 1645 should
have been referred to the Cormmittee on Taxation.

RED. ELDER MOVED that HB 165 be referred to the Commitbec

——————t s -

on Taxation, without recommendstion. The motion was unanimously
approved by voice vote. —

HB 1090 - Relating to maximum vehicle=speeds on public highways

REP, SMITH MOVED that HB J090 be sent to the Committee
on Ways and Means without recommendation. '

REP. ANUNSEN MOVED to amend Rep., Smith's motion in order to
recommend HB 1090 to Wys. & Mns, with a "do pass™" recommendation,
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House Committee on Highways : April 13, 1967

Rep. Elder asked Mr. Rhode if there was any reason why
the bill could not specify more than the Constitution
specifies; to which the witness replied that there was no
reason, and that this could be done.

REP. HOWARD MOVED that subsection (2) on page 1, and
subsection (3) on page 2 of the proposed amendments dated
March 1l., 1967, be adopted. The motion failed with Reps.
"Elder and Howard voting in favor, and Reps. Anunsen, Hanneman,
Holmstrom, McKenzie, Meek, Turner and Bazett voting in
opposition.

REP. HOLMSTROM MOVED that the proposed amendments to
HB 1078, dated April 12, 1967, be adopted (see Exhibit A in
file.) The motion was approved with Reps. Anunsen, Holmstrom,
Howard, Meek, Turner and Bazett voting in favor, and Reps.
Elder, Hanneman and McKenzie voting in opposition,.

REP. MEEK MOVED to send HB 1078 to the Committee on
Ways and Means with a "do pass”™ recommendation.

REP, McKENZIE MOVED to amend this previous motion
and to include a $5 increase in registration fees on vehicles
in HB 1078. The motion failed with Reps. Holmstrom and
McKenzie voting in favor, and Reps. Anunsen, Elder, Hanneman,
Howard, Meek, Turner and Bazett voting in opposition.

Roll call was taken on Rep. Meek's motion to send HB 1078
to the Committee on Ways and Means with a "do pass" recom-
mendation., The motion was approved with Reps. Anunsen,
"Holmstrom, Howard, McKenzie, Meek, Turner and Bazett voting
in favor, and Reps. Elder and Hanneman voting in opposition.

HB 1090 - Relating to maximum vehicle speeds on public hwys,

REP, MEEK MOVED that HB 1090 be amended as follows:
On page 3 of the printed bill, line 19, "the" should be
underscored. The motion was unanimously approved by voice
vote.,

REP, ANUNSEN MOVED that HB 1090 be sent to the Committee
on Viays and Means with a "do pass" recommendation. The
motion failed with Reps. Anunsen, Elder, Meek and Bazett
voting in favor, and Reps. Hannemsn, Holmstrom, Howard,
McKenzie and Turner voting in opposition.

HB 1601 - Recognizes public rights to easements in shore lands

Printed engrossed copies of HB 1601 were distributed
to the committee members, and they were briefed by Mrs,
Jane Gearhart.

. Rep. Hamneman expressed concern with regard to lines
13, 1l and 15 of the engrossed bill., Mr. Rhode explained
that this portion of the bill merely stated that it would
proect the land which has been uséd, and also would protect
the private property owner. Insofar as the private property




- 3 -
House Committee on Highways . April 13, 1967

owner 1is concerned, Mr. Rhode said, it will not take or .
use that in this Act, only to the extent that the public has,
in fact, acquired a right to use it. .

The committee decided to defer action on HB 1601 until
a later meeting,

HB 150k - Limits liens for delinquent house trailer lic. &
’ registration '

Rep. Howard stated that he would like to have HB 150l
taken off the table irf possible,

Mr. Don Neave distributed copies of proposed amendments
to the committee members which related to both electric
vehicles used for pleasure (golf carts) and to house trailers,
He stated that golf carts which were powered by gasoline
had a license plate fee of $5, but carts powered by electricity
had a fee of $25,

Rep. Holmstrom questioned whether ov not, under House
Rules, these two unrelated subjects of golf carts and house
trailers could be covered in one bill. The committee decided
to defer action until this controversy could te checked.

HB 1379 - Increases weight for tandem axle vehicles to 3l,000
bounds

REP, ANUNSEN MOVED that HB 1379 be sent to the floor
with a "do pass as amended" recommendation.

Rep. Anunsen then read a portion of a memorandum to
Mr. Forrest Cooper, State Highway Engineer, from Mr. A.W.
Parsons, Division Engineer for the Bureau of Public Roads,
The memorandum related to crossroads under and over the
Interstate System, and a copy 1is attached hereto and made
a part of the minutes. '

Roll call was taken on Rep. Anunsen's motion, which was
approved with Reps, Anunsen, Elder, Hanneman, Holmstrom,
Howard, McKenzie and Turnerp voting in favor, and Reps.

Meek and Bazett voting in opposition.

The meeting adjourned at 2:30 p.m,

Respectfully submitted,

Vot N
ot N, \VQXQ§§\

Pamela Tupper,QQlerk




House Committee on Highways : April 18, 1967

car donated by an automobile dealer in Woodburn; at the
Deaf School they are using & state car; at Hillecrest
there is no program at the present time.

Rep. Holmstrom asked Mr. Wood which instututions the
Board of Control was contemplating providing driver training;
to which the witness replied the Deaf School, Maclaren and
Hillcrest. Rep. Holmstrom then asked what impact, based
on these three institutions, this would have on the Driver
Training Fund; to which the WLtneqo replied that he estimated
$5,000 to $6, 000 at the maximum,

REP. HOINQTROM MOVED that HB 1016 be taken from the
table. The motion was approved with Reps. Anunsen, Elder,
Holmstrom, Howard, McKenzie, Smith and Bazett volting in
favor, and Reps. Hanneman, Leiken, Meek and Turner voting

in opposition.

REP, HOWARD MOVED that HB 1 1016 be smended, as proposed
in L%e amondments dated April 13, 1967 (aee Exhibit A in
file

REP, SMTTH MOVED to amend the previous motion, so that
the emendments would specifically name the Oregon State School
for the Deaf, MacLaren School for Boys and Hillerest School
of Oregon. Th@ motion was approved by voice vote, with -

Rep. Meek voting in oppothon°

REP, SMITH then MOVED that HB 1016 be sent to the
Committee on Ways and Means w1th a "do pass as amended"
recommendation. The motion was approved with Reps. Anunsen,
Elder, Hanneman, Holmstrom, Howard, Leiken, McKenzie, Smith
and Bagzett voting in favor, and Reps. Meek and Turner voting
in opposition.

Rep. Hanneman explained that his "no" vote on the motion
" to take HB 1016 from the table was to indicate his opposition

to tabling bills, and then taking them off the table,

HB 1090 - Relating to maximum vehicle speeds on public hwys,

REP, SMITH MOVED that HB 1090 be sent to the Committee
on Ways and Means with a "do pass as smended" recommendation.
The mobicn was approved with Rep Anunsen, BElder, Howard,
Meek, Smith and Bazett voting in fﬁvor, and Reps Hanneman,

Holmstrom, Leiken, McKenzie and Turner vobting in opposition.

HB 1601l ~ Recognizes public riphts to easements in shore lands

Mr. Werren McMinimee, Attorney-at-Law, testified that
he believed HB 1601, in its present form, wes innocuous ; and
that it would be e step forward in progress. Mr. McM1p1mee
said that he personally favored HB 1601, and recommended its

passage.

Rep. Holmstrom asked Mr. McMinimee if there was any
way in which the bill could be amended so that the people who
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had bought, and pald taxes oI, their property could be
juatly compensated for being deprived of the use of their
property. Mr. McMinimee replied that it was his personal
belief that if people have property ripghts now, then
legislation cannot take it away from them; he stated further
that if people lost their property by prescriptive rights
this was snother matter.

Rep. Smith asked Mr, McMinimee if it was possible to
take private property by prescription, without compensation,
for public benefit or use. The witness replied that he
thought it would have to be in the nature of an inverse
condemnation for the public to take it.

Rep. Smith asked Mr. McMinimee whether, if 1t were
‘determined that there was a public ecsement & cross a plece
of property thet was owned by deed, the state would have
a case against the property owner to take land by prescription
without compensation. The witness replied that if the state
could show that the property owner did not care enough.
about his property, and let pcople walk across it, then
conceivably, the owner could lose it.

In response to questions from Rep. Howard, Mr. McMinimee
explained that in order to acquire property through adverse
possession an individual would have to establish himself
on the properbty for a period of ten years, openly, notoriously,
exclusively,. adversely and hostilely in order to claim
title. He explained further that the original owner of the
property must not have paid taxes on it, nor set foot on-it.
He stated that permissive use of property was a different
matter, and that he did not believe anyone was going to
lose anything by HB 1601, but that it was merely a statement
of policy. ,

Rep. McKenzie asked Mr. McMinimee if he had any objections
to this matter going into an Interim Committee for study;
to which the witness replied that if the bill was passed 1ib
should, without a doubt, be & sub ject for Interim Committee
study to see if there vere any asbuses in it. Rep. McKenzie
then ssked Mr. McMinimee if, in essenco, the committee would
be taking effective action by putting this matter into an
Taterim Committee for study; the witness replied that he
did not believe thie to be true, and that ground would be lost.

REP. HANNEMAN JOVED to table HB 1601, and put the subject
into an interim committee for study. The motion falled

with Reps. Anunsen, Hlder, Hanneman, McKenzie and Turner
voting in favor; and Reps. Holmstrom, Howard, Leiken, Meek,
Smith and Bazett voting in opposition,

~ RRP. BOWARD MOVED to send HB 1601 (engrossed) Lo the
floor with & 'do pass' recommendation. The motion failed
with Reps. Howard, Meck, Smith and Bazett voting in favor,
and Reps. Armungen, Elder, Hanneman, Holmstrom, Leiken,
McKenzie and Turner voting in opposition.
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equipnment had been removed from an older trailer, probably
pre-1961, He pointed out the deficiencies of the equipment
to the committee members.

Mr. Warren Pool stated that there was an implied warranty
on used units in the state of Oregon, and that if there was
no true code approval given, the customer could come back on
the dealer. He urged the inclusion of a grandfather clause.

Chairman Bazett ssked Rep. Howard to have amendments
drafted for HB 1576, and announced that the bill would be

re-scheduled for next Thursday's meeting, May L, 1967.

HB 1601 - Recognizes public rights to easements in shore lands

Mrs, Diane Bitte read a statement: from her husband,
Lawrence Fred Bitte,(a copy of which is attached hereto and
made a part of the mimutes) which urged passage of HB 160L.
She then read a lebtter from Mr. Alvin Fitzgerald, which
requested further public hearings on HB 1601 so that he,

a proponent of the bill, could have an opportunity to prepare
his presentation.

Chairman Bazett announced that a further hearing on
HB 1601 would be held at the next Tuesday meeting, May 2, 1967.

The meeting adjourned at 2:50 p.m,

Respectfully submitted,

Q /
. o ' \ v
Qe o \\E\ \WAD QN

Pamela Tupper, Clerk
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state LIlice Bullding

SE’Lle}ﬂ, uregon
Ril; Kouse Bill # 1601
lLear Ly, Bazett:

L should like to subwit this statement in suppért of any
vrovisions in tinis bill which would guafantee the continued
use ol the Oregon beaches by the public. Public access to
the co&stai beaches, regardéd as a right rather than a
revocable privilege, is a well established iategral part of
Oregon 1ife. This éttitude and expectaviocn of the citizmeus
of the state is precedented by the existing law which claims

pubiic ownersinlp frowm extreme low tide to ordinary high tide.

The intent oi this existing law is clear: it is to preserve
Oregon's unique natural resource of cozstal beaches Tfor the
public, as cpposed to the existing situations in neiglhooring
slates, such as Calilornia where one nust pay soma enterpris-
ing properiy owner ror the privilege of‘sunbmthing by the
OCEQH,.AH exampie ol & tureat to vrezon's Lublic beaches
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Last sumuer while visisuting tlis section of the coast I was
greeted by the sight of a destroyed sca clify which has been

pusiied out over previouﬁly sandy beaeh and upon which has boen

Suriscad sotvel.
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To view this defaéed ceastline wés a sad experience: the area

of beach between the wmotel and the ocsan was baricaded with

logs and poeted with signs claiming that this afea was reserved
only for guestis ol ibe motel. This reminded me of the aesperate
gituaiion in otner states . Further invéstigation revealed:
the following: the desk clerk of the wmotel informed me that

Mre Bill Hay, the owncr,claimed his titie was geaward to mean.
high tide. Needliess to say, this intorbretation now apulies

to California; and if allowed to prevail heie, Torcasts

Oregonts future.

L am of the opinjon that the intent of the existing law is
better represented by en interpretation of "Ordinary High Tide
ag the landwerd liwit of beacihes defined by Francis Shepard

in his book "Subrmarine Geology'", as opposed to thaet oX the
conuaereial developers such as Mr. Bill Hay. Since notilication
of the public hearing ot H. B. #1601 April 27, 1967 was not

4

received with sufficient time to organize & more couwplete
£y i

statement, I requesti that another puablic hearing be sciheduled

in the near future.

Hespectfully yours,

~ . .
. ey . Lol
t i P et s -

Lot s

Lawrence Frad Bivte-




HB_ 1601

House Committee on Highways

May 2, 1967 1:00 P,M, 321 State Capitol

Members Present: Reps. Bazett, Chairman; Howard, Vice Chairman;
Anunsen, Elder, Hanneman, Holmstrom, Leiken,
Meek, McKenzie, Smith, R. and Turner.

Witnesses: Dr, James A. McNahb, Professor, P.S.C.
: Dr, Don Giles, Professor, 0.C.E.

Mr. Lawrence Bitte, Graduate Student U of O
Medical School

Dr. Ivan Pratt, Professor of Zoology, 0.S.U.

. & teacher of Marine Biology

Dr, Joel Hedgpeth, Professor of Oceanography,
& Director, Marine Science Center, Newport

Dr, Wm., McNeil, Head of Fisheries Research,
Marine Science Center, Newport, Ore.

Dr, Robt. L. Bacon, U, of 0. Medical School &
Professor of Anatomy

Dr. Selmo Tauber, Professor of Mathematics
at P.S5.C. & Menzanita Beach Property Owner

Dr., J. Richard Byrne, Professor of Mathematics
at P.S5.C. & Cannon Beach Property Owner

Mr. Kenneth W, Fltzgerald Property Owner at
Tolovana Park

Mrs. Ralph Buckner

Mrs, Mary Sommer, Cannon Beach Property Owner

Mr. Frank Chase (skin diver)

Mr., Bill Hay, Owner, Surfsand Motel, Cannon Beach

Chairman Bazett called the ﬁeeting to order.

HB 1601 - Recognizes public rights to easements in shore lands

Chairman Bazett announced that numerous telegrams had been
received with regard to HB 1601, and that photographs indicating
that barricades had been erected over on the coast as late as
. March 26, 1967, had been submitted for review by the committee
members,

Dr, James A, McNahb reflected the past glories of the
Oregon beaches in days gone by, when access and freedom of use
was no problem, He stated that in the Lighthouse Beach area
much of the property was built up and access no longer avail-
able; however on the beaches that are- still accessable sometimes
hundreds of students show up on study trips.

Rep. Smith asked Dr. McNahb if he had ever been denied
the opportunity to traverse North or South on the Oregon beaches
because of fences; to which the witness replied no, because he
took care to avoid that sort of confrontation.

Rep. Hanneman asked Dr. McNahb where he had heard of-
North-South access being denied, or that dry sand area was not
available for the public use; the Dr, replied nghthouge Beach,
Cape Arago, Cannon Beach and Whale Cove. .
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The following witness, Dr. Don Giles, stated that he

- had been denied access to the beach while on a collecting trip

for the college. He asked how long usage of an access route
is required before public easement is recognized.

Mf. Lawrence Bitte recalled a personal experience that
occurred in August, 1966, at Cannon Beach, He stated that he
had been asked to leave the beach becsause he was not a guest
of the Surfsand Motel. Mr. Bitte said that he had written
to Mr, McCall at that time (now Governor Tom McCall), and he
read part of the reply he had received to the committee members.
He then briefed the committee on the historical background
with regard to public rights on the beaches,

Rep. Hanneman asked Mr. Bitte where he was located when
he was ejected from the Surfsand Motel area; to which the
witness replied that he was directly West of the motel on the
dry sands area. '

Dr. 'Ivan Pratt stated that he was interested in travelling
from north to south on the beaches, without interruption, for
two purposes; first, to take his family where he chooses on
public lands, and secondly, for demonstration purposes for his
classes. - ‘

The following witness, Dr. Joel Hedgpeth, emphasized that

. many research problems involve access and use of the beach

as far as the ocean can reach. He stated that he believed

.denial of access was also denial of use. He pointed out that

any heavy dike or structure on the shore could interfere
critically with the shape of the beach, because it could interfere with
the movement of sand.

Dr. Wm. McNeil, of the Marine Science Center in Newport,
stated that their interest was to assure that their students
and researchers would have an area to undertake their work
without any social or political difficulties involved with
use of the beaches. Rep. Hanneman asked Dr. McNeil where he
had been denied use of the beaches; to which the witness
replied that he was concerned about future use of the beaches.

The next witness, Dr. Robt. L. Bacon, stated that he

closely watched legislation dealing with the shore, and pointed

out that HB 1601 was listed in the calendar as "Relating to
public rights in land."  The witness said that he believed
this explained the absence of interested people at previous'
hearings, because the title was inadequsate to convey the idea
that the bill had anything to do with the shore. Dr. Bacon

~urged passage of the bill, He stated that one of his students,

while diving at Whale Cove, came up on the opposite side of
the beach, and was ordered off the beach before he left the
water. Dr. Bacon stated that he owned a piece of property
on the beach, and that he would have no hesitation about the
private property from the grass line down becoming state
property.
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Dr. Selmo Tauber testified that he owned a piecce of
property adjoining the beach, and stated that he wished
things to remain as they are now. He said that he believed
HB 1601 accomplished this purpose, and urged passage of the
bill.

|
!

The following witness, Dr. J. Richard Byrne, testified
that for twenty years he had visited Cannon Beach and made it
a policy to lie in the dry sand area. He stated that last
summer he noticed logs placed in front of the Surfsand Motel,
and when he sat inside the area barricaded by logs he was' asked
to leave.

Mr. Kenneth W. Fitzgerald, Mrs. Ralph Buckner, Mrs,
Mary Sommer and Mr. Frank Chase also urged passage of HB 1601,

Mr. Bill Hay, owner of the Surfsand Motel at Cannon
Beach, pointed out that he had problems trying to keep the
dry sand area on front of his motel cleaned up. He stated
that he erected cabanas in the area he had barricaded off with
logs for the use of his guests.

REP . HOWARD MOVED to send HB 1601 (engrossed) to the
floor with a "do pass' recommendation. . The motion failed
with Reps, Howard, Meek, and Bazett voting in favor, and
Reps. Anunsen, Hanneman, Holmstrom, Leiken and McKenzie voting
_in opposition. Reps, Elder, Smith and Turner were not
present for the vote.

The meeting adjourned at 3:30 p.m,

Respectfully submitted,

Q\é\)\p\&&,\-&\ \\_&}

Pamela Tupper, Clenk
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HB 1601

House Committee on Highways

May 11, 1967 | 1:00 p.m. 6 State Capitol

‘Members Present: Reps. Bazett, Chairman, Howard, Vice Chrmn. ;

Anunsen, Elder, Hanneman, Holmstrom, Leiken,
Meek, McKenzie, Smith, R. and Turner.

Witnesses: Rep. Lee Johnson, representlng House Speaker
' F.F. "Monte" Montgomery.
Mr. Ed Branchfield, representing Governor McCall
Dr. Fred Burgess, Civil Engineering Dept., 0.8.U,
Mr. Robt. Straub, Oregon State Treasurer
Mr. Warren McMinimee, Attorney (former Senator
of the Oregon State Legislature)
Sen. Don Willner
Mr, Lawrence Bitte, 3104 N.E. 77th, Portland, Ore.
(Graduate Student at U. of 0. Medical Schoo])
Rep. James Redden
Maurice 0. Georges, Attorney, American Bank
Bldg., Portland.

Chairman Bazett called the meeting to order.

HB 1601 - Recognizes public easements in shore lands.

Proposed amendments, that had been drafted by a group of
attorneys, were presented to the commlttee members——dated May
11, 1967 (see Exhibit A in file.) '

Rep. Lee Johnson then briefed the committee on the proposed
amendments. He recalled that Article 1 of the Oregon Constitution
says that private property shall not be taken for public use
without just compensation. He stated that there is a common
misconception that the land lying between the so-called vegetation
area and the ocean has always belonged to the state} and that
this simply was not true., Rep. Johnson said that, under our
constitution, the state could acquire lands by purchase-or
grant, by condemnation, or the public could acquire them by
prescriptive use. He reminded the committeé that the common
law standards for prescriptive use say that the use must be open,
notorious and continuousg; and the fact that the lands have
merely been used by the public is not sufficient to establish
a prescriptive right. He stated that the use must also be
adverse, and cited an example case of adverse use for the
committee members., He said that if an individual has land,
and erects on his land a "no trespassing" sign and makes an effort

- to keep people off the land, but still the public continues to

use that land--then there is no question that a prescriptive
right has been created, because the use was adverse. On the
other hand, Rep. Johnson continued, if the property owner can
show that he knew at all times that he had title to the land,
and that he consented to the public using his land, then there
is no adverse use, and there is no prescriptive right set up
in the state, or any other public agency.
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Rep. Johnson stated that the original HB 1601 was uncon-
stitutional, and referred the committee members to Sections 1
and l of the original bill, He stated further that HB 1601,
in his opinion, was totally inadequate to protect the beaches
of this state. Rep. Johnson then thoroughly briefed the committee
members on the proposed amendments dated May 11, 1967. He said
“that the amendments were, in effect, a substitute bill; and then hse
discussed the amendments section-by-section.

Mr. Ed Branchfield then testified on behalf of Governor
McCall, and a copy of his statement is attached hereto and made
a part of the minutes. He said that the reason for the blank
space showing the elevation of feet above the high tide level,
was because the civil engineers had not had an’ opportunity to
complete their work and give the recommendations.

In response to a question from Rep. Smith, Mr. Branchfield
stated that he had been told, by oceanographers, that the terms
"mean high tide" and "mean sea level" had no exact meaning; that
the oceanographers did not know what was intended. He said that
the oceanographers were proposing other langusge that could be
defined. ' '

Dr. Fred Burgess, a civil engineer, answered -technical
questions relating to the Geodetic Survey for Rep. Hanneman.

. The following witness was State Treasurer Robert W, Straub,
and a copy of his testimony is attached hereto and made a part
of the minutes. : '

Rep. Smith asked Mr, Straub whether he would favor purchase
by condemnation, or any other means, if the courts should ad judge
that prescriptive rights did not exist; to which Mr. Straub
replied in the affirmative. Rep. Smith then asked Mr. Straub
how such a plan would be financed; the witness replied that it
_could be done either by general fund appropriation or by a bond
issue. ~

Mr. Warren McMinimee testified that he believed in private’
property rights, and referred the committee members to the :
Constitutions of the State of Oregon, and the United States.

He told the members of the committee that they need not be con- .
cerned, because the private property owners rights would be -
protected in the courts. He said that, with that as. a premise,
they could not enact a law that violates the taking of private:
property. Next, he said, they should not enact a law which is
unconstitutional, He stated, as an ex-legislator, that he knew
the word "unconstitutional scared most representatives and .
senators away from a bill: but reminded the committee members
that the constitubtionality is up to the courts to determine.

Mr. McMinimee urged the cownittee members to consider
engrossed HB 1601, and expressed concern with ' regard to the -
proposed amendments. He said that the provizion that the

. { R . g
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landowner, or the commission, could litigate the existence of

the easement created a real problem because it opened up an

area of great potential for litigation. He said that the
landowner had nothing to lose, because if he won his case he

has the right to ask the state to pay his attorney fees and

court costs., Mr, McMinimee stated further that the establishment
of a declaratory judgment right, in Section 35 did not appeal

to him,

The following witness, Sen. Willner, testified that the
basic error in the proposed amendments, dated May 11, 1967,
is that they entirely.change the concept of the bill, He
pointed out that the title of HB 1601 (engrossed) is "Relating
to Public Right in Land", whereas the title of the speaker's
bill is "Property in Western Oregon." Sen. Willner stated that
his basic objection to the speaker's bill was that it discriminated
against the public. He said that, in Section 3, the Highway
Commission has the right, without a hearing, to give away public
prescriptive right; and that no member - of the public has the
right to appsal, On the other hand, Sen. Willner continued,
if the Commission does not give away the public prescriptive
right, then the private ad jacent landowner has the right of
appeal,

Sen. Willner then referred to Section 7, and stated thst
he knew of no precedent where state legislature could give away
future public prescriptive right.. :

The witness urged that there be no compromise in the following
areas: (1) There is a public prescriptive right to some of the
dry sand areas (2) A procedure for defending this right so that
the burden is not necessarily on the private citizen to defend
it (3) This legislation should not give away past, present or

future prescriptive rights of the public,

Mr, Lawrence Bitte told the committe members -that they
appeared to be presuming to decide what rights the public has,
and to be presuming to define what the limits of those rights can
be. He stated that he did not believe this to be the function
of the committee. He requested the committees to delegate to
an agency of the state, preferably the State Highway Commission,
the responsibility of protecting whatever rights the public has,
He stated that his group was opposed to putting any amendments into
the bill which would attempt to judge any hypothetical cases.

Rep. James Redden testified that it seemed imperative to him
to delete lines 7 through 9 in engrossed HB 1601, if that was
the bill the committee wished to consider. He stated that the
- public rights of prescriptions and easemsnts could not be .
established by the legislators, but must be determined by a court
of law, :

Rep. Redden then referred to the Speaker's amendments;
and stated that the purpose of Section ! was because in some
areas of the beaches, that had never been opened to the public,
it was feared that when the areas were cpened up the private
ownsrs could post them and put fences up in ordsr to prevent
the public from acquiring easements, . '
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Rep. Lee Johnson then clarified several points in Section
1 of the proposed amendments, and on the section relating to
- zoning.

The following witness, Maurice Georges, stated that his
family owned a house at Cannon Beach which abutted on the ocean.
He said that 7 or 8 years apo the land in front of the house
became involved in litigation, and they filed suit; consequently
he found out something about beach law (Mr. Georges is an attorney. )
He stated that when HB 1601 came up he did a little further
research on the subject, especially in the area as to whether
prescriptive rights, and implied rights did exist. Mr. Georges
stated that they do exist. He said that the Supreme Court gave
the answer in 1965 that such prescriptive rights did exist in
the public when used for a 20 year period. This case was on
a lake, sandagainst a private owner. He also cited a case of
the Supreme Court of Texas deciding that easement existed by
"implied grant".

Mr. H.R. DeSelms, Attorney for Lincoln City and the Port
of Newport, discussed the duties of the State Highway Commission
in areas of policing, upkeep, accesses, fire protection and the
protection of the banks from further erosion. He stated that,
at the present time, Lincoln City has undertaken these duties.
for ten miles of the beach area. He said that he hoped the
Highway Department would undertake these duties, and suggested
that the bill should ineclude these requirements. '

Mr. DeSelms said that he was not in favor of engrossed
HB 1601, and stated that the proposed- amendments had a great deal
to speak for them, with some exceptions. He suggested that
any reference to right-angular access to the beach be deleted.
The witness stated that the liability portion did not meet the
law, and that it placed on the landowner a prohibitive duty.
Mr, DeSelms also brought up the question of venue--whether the
Commission. hearings would start in Salem or in the area involved;
and which court would have jurisdiction. He stated that he was
in favor of Section 7, and that he did not believe it to be
unconstitutionsl, : '

The meeting adjournéd at 3:40 p.m.

Respectfully submitted;

\ N / ) .
(QQMJLX,%\ \\xKX\J.&b\

Pamela Tupper, Cleﬁ%
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Statement of 8t

HB 1601 should be approved without compromise, It is vital that
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this bill be enacted if the public right to use the dry san

Oregon beach i

w

t0 be preserved.
HB 1601 is a useful, reasonable bill that accomplishes two needed
3 v .
things:
First, the bill emphasizes the fact that the public, because of its
long usage of the dry sand arcas as a playground, has acquired certain pre-

o

scriptive rights to use these lands and that whatever these rights are, they

should be protected and preserved,
a Second, HB 1601 directs the State Highway Commissioﬁ to be the publib
agency charged with tﬁe responsibilify to protect and presefvé whenever rights
.have been acquired through usage in the area between the natural vegetatiqn
line and mean high tide.

These clarifications weren't needéd earlier because we Oregonians
all "knew" that the beaches were public. Now, however, we are abruptly and
shockingly faced with the fact of fences on the beach and "KEEP OUT" signs being
posted, and the prospect that barrigrs and signs will spring up all along our
coast, Ve have to move now fo stop this or we will lose our precious heritage
of open beachzs. HB 1601 is the simplest, most direct way to prevent a beach
take~over by private interests. Its passage now will give us the time we
must have to solidify our claim upon the bzaches for all Oregonians,

Mow, 1 héve had a numbsr of telephone calls from property owners
on the coast, 1 have been impressed by the fact that almost every one of them
'

has favored keeping the dry sand beach area open to the public. But they have
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One, they want better polic] ing enforceiment and maintenance of the
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Two, they want to be protected against liability suits brougnt by

persons using the dry beach area.

Three, they feel they should not be taxed for the beach portions

TR

I agree with their position in each respect, and though these ave
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ror legislation I think the Legislature should make clear
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Tthese three points be taken care of administratively.
A few coastal interests s say HB 1601 endangers private propexty

rights. I'm sure that some of the people who make this charge know better

than that, but they are using it as a smoke screen to divert attention from

their real intention, which is to seize important sections of the beach for
commercial exposition. To them T say: "You won't get away with it." But
other owners have a genuine and understandable concern about their private
property. I can only say to them: "Read the bill. It does nbthing to take

viay your rights."

Somz problem is encounterad in the use of "natural vegetation line"

as a definition line. I.recognize the problem, but there appears to be o

better term to apply to the situation. Let me point out that the bill has
been carefully and wisely worded and does not: say that the State Highway Com-

ssion "must" enforce these public rights up to the natural vegetation -line,

=
;_r-

Rather, it.says that the Highway Com

prescriptive rights within this area. In a few instances, .it would b2 unreason-

1

able to do so, and in these few instances the Highway Commission would have




not only the authority but also the duty to d;e Judgment and discretion in
theii application of this law. In any event; the courts would remain to
protect th;se vwihno feltl unfairly treated,

The issue hés now been joined on whether the public of Oregon
is to continue to enjoy fhe recreation of the magnificent Oregon beach,
Eifher we must win this fight by passage of HB 1601 without compromise, or

the public will lose the natural heritage which all Oregonians have felt
- .

they have.
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HB 1601

Special Meeting of House Commitbttee on Highways

May 12, 1967 _ 2:00 P.M. 416 State Capitol
Members Present:  Reps. Howard, Vlce Chairman; Anunsen, Elder,
1 Hanneman, Holmstrom, Leiken, Meek, McKenzie,
i , Smith, R. and Turner,
' Excused: Rep. Bazett
Witnesses: Rep. James A. Redden, D-Jackson County, Attorney.
Mr. Geo. Rhode, Attorney for State Highway Dept.
Rep. Lee Johnson, R-Multnomah County, Attorney.

Vice Chairman Howard called the meeting to order.

HB 1601 - Recognizes public easements in shore lands

REP, SMITH MOVED that because nine members of the Highway
Committee legally called this meeting and, for verification,
anything that transpires at this meeting is valid as a

legally constituted meeting of the nghway Committee., The

motion was unanimously approved.

Rep. James Redden presented the committee members with
copies of a revised HB 1601, as it would read if amended (see
Exhibit A in file), He then briefed the committee on his
revised bill,

Rep. Lee Johnson then presented the committee members
with copies of proposed amendments to HB 1601, dated May 12,
1967, (see Exhibit B in file.) He then briefed the commltteﬁ
on his proposed amendments.

Rep. Paul Hanneman also presented the committes with a

- draft of proposed amendments to engrossed HB 1601, dated

May 12, 1967, (see Exhibit C in file.) Rep. I Hannemnn then
briefed the committee members on the proposed amendments.

Reps. Redden and Johnson, and Mr, Geo. Rhode, Attornesy
for the State Highway Department were invited to sit at
the witness table together. After considerable discussion
and exchange of ideas between the committee members and the
three attorneys,Vice Chairman Howard asked Rep. Redden, Rep.
Johnson and Mr. Rhode (or some other attorney representing
the State Highway Department) to draft compromise amendments
to HB 1601 for presentation to the committes at their next
mPetlng

REP, SMITH then MOVED that Rep. John%on, Rep. Redden and
an Attorney from the nghway Department work on amendments,
and bring their report back to the Committee at its next meeting.
The motion was unanimously approved by voice vote,

The meeting adjourned at l1:20 p.m.

Respectfully submitted,

. \ " o .
] o v M \;;‘,!‘;\. \5‘ < \\j}\’ 'y

Pamﬂla Tupper, Glerk
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HB 1601

House Committee on Highways

May 16, 1967. 1:00 p.m, 321 State Capitol

Members Present: Reps. .Bazett, Chairman, Howard, Vice Chairman;
Anunsen, Elder, Hanneman, Holmstrom, Leiken,
Meek, McKenzie, Smith, R. and Turner.

Witnesses: Rep. James Redden
Rep. Lee Johnson
Mr. Robt. Shultz, Assoc. Professor, Engineering
Dept., 0.S5.U. _
Dr, June Fattullo, Professor of Physical
. Oceanography, 0.S.U.
Dr, LaVerne D, Kulm , h
Mr., Ed Branchfield, Governorh Legal Coun%el

Chairman Bazett called the meeting to order.

HB 1601 - Recognizes public riéhts to easements in shore lands

Rep. Redden presented to the committee members copies of
proposed amendments dated May 15, 1967 (see Bxhibit A in file.)
These amendments had been drafted by Reps. Redden and Johnson
and -an attorney from the Highway Department jointly. Rep.
Redden then briefed the committee members. '

Rep. Johnson also briefed the committee members on the

- proposed amendments, pointing out some of-the advantages of the

new- amendments over those previously offered for the committee's
consideration. Rep. Johnson then distributed to the committee
members a proposed amendment to Section 9, dated May 16, 1967
(see Exhibit B in file.) He then brlefed the committee on the
amendment proposed to Section 9.

Mr. Robert Shultz distributed to the conmittee members
8 copy of a graph with regard to the sea level datum, a copy of
which 1is attached hereto and made a part of the minutes., He

- then explained the technicalities of the U.S, Coast and Geodetic
-Survey Datum line to the committee, He explained that the

oceanographers had visited five coastal beaches, with the Governor,
and after taking measurements they were recommending a 16 foot
level.

Rep. Hanneman presented, to the committee, photographs =
that had been certified by an engineer named Lester Fultz,.
These photographs indicated where elevation measurements of 13. 7
feet, etc. came to along various paerts of the coast. Mr. . ,
Shultz commented on the photographs, and then he, Dr. Pattullo
and Dr. LaVerne Kulm answered technical questlons for the
committee members, DU

REP. ANUNSEN MOVED that the amendments dated May 15,“1967,'

. be adopted (Exhibit A in file.) The motion was unanimously: -

approved by members present; Rep. Smith was not present fov
the vote. '




. House Committee on Highways May 16, 1967

REP, MEEK MOVED that on page 1 of the adopted amendments,
line 6, the words "and uninterrupted" be deleted; and that
on page 2 of the adopted amendments, line 23, the elevation
be changed from 16 00 feet to 12,00 feet; and on line 25, after
"1947," insert "or 300 feet shoreward, whlchever is less."

- Roll call was taken on Rep. Meek's motion to delete the
words "and uninterruped" on page 1 of the proposed amendments.
The motion failed with Reps. Anunsen, Elder, Hanneman, Holmstrom,
Howard, Leiken, McKenzie, Smith, Turner and Bazett voting in
opposition; and Rep. Meek voting in favor.

REP, HOWARD MOVED to amend Rep. Meek's motion, so that
the elevation reference on page 2 of the adopted amendments
would read 15.00 feet. The motion failed with Reps. Anunsen,
Elder, Hanneman, Holmstrom, Lplken, McKenzie, Meek, Smith,
Turner and Bazett votlng in oppo&ltlon, and Rep. Howard votlng
in favor.

Roll call was then taken on Rep. Meek's motion for
an elevation of 12.00 feet or 300 feet shorewerd, whichever
is less. The motion was approved with Reps. Elder, Hanneman,
‘Holmstrom, Leiken, McKenzie, Meek and Smith voting in favor;
and Reps. Anunsen, Howard, Turner and Bazett voting in
opposition.

REP, HANNEMAN MOVED that on page 1 of the adopted amend-
ments, line 7, the words "on and about'" be deleted, and the
word "gbutting" be inserted. The motion was epproved with
Reps, Elder, Hanneman, Holmstrom, Leiken, McKenzie, Meek,
Smith and Turner voting.in favor; and Reps. Anunsen, Howard
and Bazett in opposition.

REP, HOLMSTROM MOVED that the adopted amendments be
amended on page 1, line 7 by deleting the words "the shore of
the Pacific Ocean' and after the word "abutting" inserting
", adjacent and contiguous to those lands described in ORS
274..070"©  The motion was unanimously approved.

REP, HOLMSTROM MOVED that the proposed amendments to -~
Section 9 of HB 1601, dated May 16, 1967, be adopted (Ethblt -
B in file.) ]

REP, SMITH MOVED to amend Rep. Holmstrom's motion, so
that the language of the proposed amendments to Section 9,
lines 2 and 3, would conform to the newly- adopted language
in Section 1 of the amendments.

Roll call was taken on the adootion of the proposed
amendments to Section 9, with conforming language. The motlon
carried unanimously. .

REP, LETKEN MOVED to add - the emergencjfclause to
Section 6 of the adopted amendments. The motion was unanimously
- approved. : - S -




House Committee on Highways ‘ . May 16, 1967

Mr., Ed Branchfield then distributed to the committee
members copies of proposed amendments drafted by the Highway
Department (see Exhibit C in file.) He then briefed the
committee members on the proposed amendments to Sections 6
and 12. !

L

REP, HOWARD MOVED to adopt the proposed amendments, deleting
Section 12. The motion was unanimously approved; Rep. Smith
was not present for the vote.

Rep. Holmstrom suggested that copies of the bill, as now
amended by the committee, be prepared and presented at the next
meeting. The committee members concurred.

The meeting adjourned at 3:30 p.m.

, Respectfully submitted,

Q@w\,\ns}}uﬁ;/\;é{}?&;\

Pamela Tupper, Cl@rk




Bench H/\Hmuw

m & -
"Average Predicted Winter Elevation of
High Tide {USC&GS) Bench Mark
16.00 ft.
SEA LEVEL DATUM : g

USC&GS 1929 (1947)

{(Not To Scale)




-2 -

House Committee on Highways May 18, 1967.

Mr. Carney concluded that it was the purpose of the bill
to try to stabilize the dump truck industry, as all transportation
industries are stabilized, by regulation.

Mr., James Singleton, representing the PUC, said that there
should be some expression as to whether these carriers should
be allowed state-wide authority, or whether they should be
restricted as the Commissioner may find indicated, either in
the grandfather credentials that are submitted or as a result
of a hearing. The witness stated that the bill has budgetary
implications: he estimated approximately a $25,000 cost for the
first year, and a $10,000 cost for each subsequent year. Mr,
Singleton stated that the PUC felt the bill could have an
adverse effect on some of the operators in the business now,

HB 1601 - Recognizes public easements in shore lands

Rep. Lee Johnson distributed to the committee members
Xerox copies of the amendments that had been adopted by the
committee at their last meeting, which he had designated as
#1 (see Exhibit A in file.) ' -

He then distributed a further set of amendments to
Sections 5 and 6 for consideration by the committee, which he
had designated #2 (see Exhibit B in file.) He then briefed
the committee, and stated that the Governor recommended retaining
the 16 foot elevation, with a 300 foot lateral line,

Finally, Rep. Johnson distributed another set of proposed
amendments, which added Section 1l to the bill, directing the
State Highway Commission to survey the coast. He had designated
these amendments as #3 (see Exhibit C in file.)

REP., HOLMSTROM MOVED that amendments #2 be adopted, insert-
ing the following in the blank spaces provided on page 1l: in
line 12 insert "16", in line 17 insert "the 16", in 1line 20
insert "300" and "16" respectively.

REP, HANNEMAN MOVED to amend the motion so that the
elevations on lines 12, 17 and 20 would read "1l feet'. He
then displayed photographs that had been taken at Tierra-Del-Mar
and Rockaway, and he stated that he believed the 16 foot
elevation to be too close to private property.

Rep. Redden pointed out to the committee members that no
elevation 1line would be perfect, and that this was merely an
interim solution, '

Roll call was tsken on Rep. Hanneman's motion for a 1l foot
elevation. The motion failed with Reps. Hanneman and McKenzie
voting in favor; and Reps., Anunsen, Holmstrom, Howard, Leiken,
Meek, Smith, Turner and Bazett in opposition, '

Roll call was then taken on Rep, Holmstrom's original
motion for a 16 foot elevation. The motion passed with Reps.

Anunsen, Holmstrom, Howard, Leiken, Meek, - Smith, Turner &
Bazett voting in favor; and Reps. Hanneman and McKenzie opposed.
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REP. HOIMSTROM MOVED that the proposed amendments #3
be adopted, deleting the words "between ordinary high tide and
extreme low tide" from lines 2 and 3, The motion was unanimously
approved. -

REP, LEIKEN MOVED that Section 13 be amended, so that the
emergency clause could be included for all of the Act, except
Seetions 10 and 11. The motion was approved with Reps. Anunsen,
Holmstrom, Howard, Leiken, Meek, Smith, Turner and Bazett voting
in favor; and Reps. Hanneman and McKenzie voting in opposition.

REP, MEEK MOVED to send engrossed HB 1601 to the floor
with a "do pass as amended" recommendation, The motion passed
with Reps. Anunsen, Holmstrom, Howard, Leiken, Meek, Smith,
Purner and Bazett voting in favor; and Reps. Hanneman and
McKenzie voting in opposition. Rep. Howard will lead the floor

discussion.

Rep. Holmstrom then read a letter of committee intent,
a copy of which is attached hereto and made a part of the
minutes. :

.. REP., HOLMSTROM MOVED to adopt the letter of committee intent,
with The following amendments: in paragraphs 2 and 6 delete
the word "adequate" and insert the word "appropriate".

REP. BAZETT MOVED to amend the motion so that in line
l|- the words 'may have' could be deleted, and the word "has'
inserted. The motion failed with Reps. Howard and Bazett voting
in favor; and Reps. Anunsen, Hanneman, Holmstrom, Leiken,
MeKenzie, Meek, Smith and Turner voting in opposition.

Roll call was taken on Rep. Holmstrom's original motion,
to amend and adopt the letter of committee intent. The motion
was unanimously approved.

: Chairman Bazett then asked Mr. Shultz if the letter of
. intent was a fair statement of the engineers' and oceanographers!
position; to which the witness replied in the affirmative.

The Chairman then asked Mr. Glenn Jackson, Chairman of
the Highway Commission to respond to the letter of intent. -
The witness testified that he believed the committee letter of
intent provided a clear guideline for the operation of the .~
department in the areas of setting up the surveys and the
regulations under which the recreational beaches would be
administered. o ' '

SB 537 - Authorizes vehicles exceeding 50 feet to operate by
. permit L o :

Mr. Robt. Knipe testified that the truoking industryiand‘
the Highway Department had drafted the bill cooperatively. He

x

then bricfed the committee on the bill.
(




STATEMENT OF HOUSE COMMITTEE ON HIGHWAYS May 18, 1967
CONCERNING HB1601

{ > The House Highway Committee hereby states as a matter of legislative
" intent that the primary objectives of House Bill 1601 as amended are two-fold:

1, to direct the State Highway Commission to preserve the public easements the
State may have acquired on the Oregon ocean beaches; 2, to protect the Oregon
beaches through zoning against commercial encroachment and blight so as to
preserve for the future one of our State's greatest recreational and scenic resources.

It is the intention of this comnuittee to extend zoning only to those areas
of the ocean beaches that are %e"‘éfﬂ-‘ét-e—to public use and enjoyment. The major
problem besetting this committee has been to determine a line which clearly delineates
between the ocean beach area, in which the people of Oregon have a vital interest,
and the area eastward.

We began first with the "yegetation line" which proved to be inadequate.
We then considered the use of a sixteen foot elevation line as suggested by a group
of oceanographers and engineers from Oregon State University. However
these scientists were able to survey only a few beaches, and further evidence
indicated that in many of the areas of the coast the sixteen foot elevation line would
be untenédle. Indeed, we found that in some areas such as near Neskowin and in
Southern Oregon a sixteen foot elevation line extended the zoned area considerable
distance eastward of the beaches (in some cases several miles).

The scientists from Oregon State University then suggested an exception
‘ to the sixteen foot elevation line for low lying areas. In those areas the line is a
300 foot lateral measurement irom the shoreline. The scientists, however, still
conceeded that their information is incomplete and in some cases this proposed
elevation and lateral line will not encompass the entire beach area and in other cases
may extend beyond the beach area. ) '

Your committee, therefore, is not satisfied with the zoning line we have
adopted but believe that within the time limits of the legislative session that this
is the only feasible solution. We believe that it is imperative that the State Highway
Commigsion conduct a survey of the entire coast so that a more certain zoning line
can be established. We further state that the exception to the elevation line provided
for in the amended bill should be applied in all low lying areas and should be con-
strued liberally, so that the inadequacies of the line adopted will be taken into
account. -

We also wish to make it clear that by zoning the coastal area we want to
provide for an orderly development of these Oregon ocean beache‘s‘%ﬁ’é{é"@ﬁf{x’?ﬁéﬁ"’co public
use as recreation areas. We do not wish to make our beaches into a wilderness,
rather we want to encourage the public use and enjoyment thereof.

OREGON STATE ARCHIVES
RECORDS OF |
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PROPOSED AMENDMENTS TO H(;USE BILL 1601 (-&w‘“ Wkkm\@

On page 2 of the printed engrossed bill, line 1, delete
"public rights in lands" and insert "property in western
Oregon". B |

On page 2, delete lines 3 through 18 and insert:

"Section 1. As uéed in this Act:

"(l) 'Public easement' means an easement:

"(a) Acquired by the public by pfescription, dedication,
grant or otherwise and reasonably necessary for access or the
full use and enjoyment for recreational and scenic purposes
of the shore and waters‘of the Pacific Ocean; and

"(b) Acquired priof to £he effective date of this Act.

"(2) 'Commission' means the State Highway Commission.

"Section 2. Ownefship of publié easements hereby is
declared vested exclusively in the State of Oregon.' Such
easements are state recreation areas.

"Section 3. (1) The State Highway Commission is author-
ized to administer, protect and préserve public easements
declared state recreation areas by section 2 of'thié Act and
for that purpose, if necessary, to undertake appropriate

court proceedings.




"(2) Any person having a possessory interest in or title
to property that may have been used by the public for access
or use and enjoyﬁeﬁt of the shore and waters of the Pacific
Ocean, who believes his interest or title is not subjectvto a
public easement, may request the commissién to execute and
deliver to hin a'reléasé of all right, title and interest, if
any, of the state in and to the property.  If the commission
determines that the property is not subject to a public ease-
ment, it shall on behalf of the state execute and deliver to

VSuch person an appropriate fdrm of release of any right, title
and interest of the state in ‘and to such property. Such a
release may be recorded in the office of the county officer
charged with the duty of filing and recérding instruments or
documents affecting title to real property. If the commission
defermines the property is subject to a public easement and
refuses to issué a release, the person who reguested the
release mayvcommence proceedings under subsection (3) of this
section., If the commission, within 90 days after the date

the request is received, fails either to grant or deny a
request made under this subsection, the request shall be
considered denied.

"(3) Any person denied a release under subsection (2)
of this section, or the commission at any time, may commence
proceedings under ORS chapter 28 to determine the rights and
interests of the State of Oregon or of the commission under

this Act or the rights, interests and duties of any person

House Amendments to H.B. 1601
Page 2 ’




having property alleged to be subject to a public easement
or to section 4 of this Act.

"(4) If a reiease is not issued within 180 days after
the déte the request for a release is receibed by the commis-
sion and a proceedings is brought by the requester under sub-
section (3) of this'secﬁion, the plaintiff shall»recover, if
he prevails, such sum as thercourt may adjudge reasonable as
attorney fees to be paid by the commission. if attorney fees
are allowed as provided by this subsection and on appeal to
the Supreme Court the judgment is affirmed, the Supreme
Court.shall allow to the plaintiff such additional sum as
the court shall adjudge reasonable as attorney fees of
the plaintiff on such appeal. '

"(5) In any court proceedings in which one of the issues
tried is the existence of a public easement vested in the
state by section 2 of this Aét, if the commission is‘a party
to the proceedings, the burden of proving the existence of a
public easement is on the commission.

"Section 4. (1) in order to promote the public health,
safety and welfare, to protect the state recreation areas
declared by section 2 of.this Act and ORS 274.070 and the
safety of the public using such areas, and to preserve values
adjacent to and adjoining such areas, the natural beauty of
the seashore and the public recreational benefit derived

therefrom, no person shall, except as provided by section 5

of this Act, erect or maintain any structure or other kind

House Amendments to H.B. 1601
Page 3




of improvement on any

property that is within the area

along the Pacific Ocean located:

"(a) Within 200

tide; and

feet inland of the line of mean high

"(b) Not more than 7 feet above mean sea level,

"(2) This section does not apply to improvements exist-

ing or under construction on May 1, 1967.

"Section 5. Any

person who wishes a permit to erect or

maintain an improvement on property subject to section 4 of

this Act shall apply in writing to the commission, stating

the reason for the improvement and the kind of improvement

to be undertaken. The commission shall, after a hearing in

~accordance with ORS 183,310 to 183.510 if requested by the

applicant or any other interested person, grant the permit

if the improvement would not be adverse to the public interest

in preserving the recreational and scenic resources.

"(2) If the commission does not act on a request within

60 days after the request is mailed or delivered to the

commission, the request shall be considered granted.

"(3) 1If any person is aggrieved by the action of the

commission under this
the commission to -the

"Section 6. The
property subject fo a
this Act shall not be

or damage to property

séction, he may appeal the decision of
circuit court.

owner or person in control of any
public easement or to section 4 of
liakle for any injury to another person

of another resulﬁing from a condition

of the property within the easement or within the area

House BAmendments to H.
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subject to section 4 of this Act, unless the injury or
damage results from a condition that he created and that he
knew or, in the exercise of reasonabhle care, should ﬁave
‘known was likely to cause injury to persons or damage to
property.

"Section 7. Nbfpublic ecasement for access to or the
full use and enjoyment of the shore and waters of the Pacific
Ocean shall be acquired by prescriptionrresulting fron
adverse use occurring after the effective date of this Act,
Nothing in this section affects the rights of thé public
acquired by prescription prior to the effective date of this
Act. |

"Section 8. Nothing in this Act shall creafe a presump-
tion as to the existence of any public easement in any lands
used and enjoyed by the public or subject to this Act.

"Section 9. The commission may acqgire property, or
interests in property, suitable for use in connection with
state recreation areas along the Pacific Coast. VSuch property
or interests may be acquired by gift or purchase or by
" exercise of the power of eminent domain as provided by ORS
366.360 to 366.393. | |

"Section 10. ‘For purposes of assessment and ad valorem
taxation, whenever real property is held sﬁbject to a public
easement, the true cash value of the property shall be sub-
ject to deduction for the restricted‘use imposed on the
servient property by the easement.

House Amendménts to H.B., 1601
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"Section 1l1l. Section 10 of this Act first is operative

on Januaxy 1, 1968.".

House Amendments to H.B; 1601
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AN ACT

Relating to puhlic rights in land
Be It Enacted by the People of the State of Oregon:

SECTION 1. The Legislativw: Assembly recognizes that over the years

the public has acquired certain easements to-thé use of lands abutting on

those lands described in ORS 274, 070 for recreational purposes Accordingly,

the Legislative Assembly declares that it is in the interest of the publicvto
prot;ct and preserve such public casements acquired through dedication,
prescription, grant or otherwise as a.permanént-part of Oregon's pUbiic
recreational resources., The Legislative Assembly also decléres it the
public interest to acqui?e by payment of just compensation, such rightéAin_Su;ﬂ
land; as may be necessary. The rights of private owners to those lands that
are not subject to such public easements shall be protected.

SECTION 2. The State Highway Commission shall have authorlty to protect
naﬁd preserve the rights of the public in the lands descrloed in section 1 of .

this Act, and shall have the authority to acquire rights in land in such area.

D




SECTION 3. (1) In order to prowote the public health, safety and wcifarc,
to protect the state rccreation arcas declared by section 1 of this Act and
ORS 274.070 and the safety of the public using such arcas, and to preserve
values adjacent to and adjoining such areas, the natural beauty of the seashore
and the public recreational benefit derived therefrom, no person shall; excépt
as provided by section 5 of this Act, erect or maintain ény structure,‘barricade
or other kind of improvement on any property that is within the arca along the
Pacific Ocean locatéd:

(a) Within 200 feet inland of the line of meap'high tide; and

(b) Not more thaa 7 feet above mean sea level.

(2) This section does not apply to improvements existing or under
construction on May 1, 1967,

(3) This section doeslapply to barricades existing or under construction
béfore or after May 1, 1967.

(1)

SECTION 4./ Any pers:n who wishes a pgrmit to erect or maintain a
strgctﬁre, barricade or improvement on property éubjectrto this Act shall‘épply
in writing to the Qighway commission, sta;ing the reason for the improvement
and the kind of improvement to be undertakén. ‘The commission shall, after a
hearing in accordance with ORS 183.310 to 183.510 if requésted by the applicant
or zny other interested person, grant the permit if the improvemeht would not
be adverse to the public interest in preserving.the recreational and scenic
resources. ’

(2) 1If the commission does not act on-a request within 60 days after the
request is mailed or delivered to the commission, the request shall be considered
granted.
| (3) 1If any person is aggrieved by the action of the commission under this

section, he may appeal the decision of the commission to the circuit court.,
3 [y -




SECTION 5. The owner or person in control of any property subject Lo a
public cascment or to scction 4 of this Act shall not be liable for any injury
to another person or damage to property of another resulting from a condi tion
of the property within the cascment or vithin the areca subject to section 3
of this Agt, unless the injury or damage results from a condition that he
created and that he knew or, in the exercise of reasonable care,'should have
known was likely tb cause injury to persons or damaéé to propefty.
SECTION 6. The absence of fences,.barricades, signs, structures or
improvements on 1ands'su5ject to this Act shall not be deemed legal evidence
of title, or lack thereof.
SECTION 7. The State Highway Commission shali police, protect and maintain,
‘to the best of their ability, the 1ands made availaﬁle for public use, whether
such us. is obtained by easement, condémnation or ﬁerﬁission of a private oﬁher.
SECTiON 8. The commission may acquire pr0pert§, or interests in property,
suitable for use in connection with state recreation areas along the shores of
the Pacific Coast. Such propérty'or interests may be acquired by gift or purchase
or by exercise of the power of eminent domain as provided by ORS 366 360 to 366.393.
SECTION 9. For purposes of assessment and ad valorem taxation, whenever real
property is held subject to a public easement, the trué casﬁ value of the property -
sh«l] be subject to deduction for the restricted use lmpOSed on the servient
property by tHe easement.
SECTION 10. Section 9 of fﬁis Act first is operative on January 1; 1968.
SECTION 11. Sections to of this Act being necessary for tﬁe immediéte
preservation of the public peace, health and safety, an emergency is declared to

exist,  and sections to of this Act shall take effect _upon passage.
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PROPOSED AMENDMENTS TO HOUSE BILL 1601

MANFEReN
)

On page 2 of the printed engrossed bill, line 1, delete
"public rights in lands" and insert "property in western
Oregon". | |

On page 2, delete lines 3 through 18 and insert:

"Section 1. As used in this Act:

"(1) 'Public easement’ means an easement:

" "(a) Acquired by .the public by prescription, dedication,
grant of otherwise and reasonably necessary for access or the
full use and enjoyment for recreational and scenic purposes
of the shore and wateré of the Pacifichcean; and

"(b) Acquired prior to the efféctive date of this Act.

"(2) 'Commission' means the State Highwa? Commisgion.

"Section 2. Ownership of public easements hereby is
declared vested exclusively in the State of Oregon. Such
easements are state recreation areas.

"Section 3. (1) fThe State Highway Commission is author-
ized to administer, protéct and preserve public easements
decléred state recreation areas by section 2 of thig Act and
for that purpose, if necessary, to undertake appropriate

court proceadings.




"(2) Any person having a possessory interest in or
title to property that may have been used by the public for
access or use and enjoyment of the shore and waters of the
Pacific Ocean, who believes his interest or title is not
subject to a public easement, may request the commission to

execute and deliver to him a release of all right, title and

=N

interest, if any, of the state in and to tHe property. After
a hearing in accordance with ORS 183.310 to 183.510 if
requested by the applicant or any other interested person,
if the commission determines that the property is not subject
to a public easement, it shall on behéif of the state execute
and deliver.to such person an appropriate form of release of
anélright, title and interest of the state in and to such
property. Such a release nay be-recorded in the office of
the countylofficer charged with the duty of'filing and |
recording instruments or documents affecting title to feal
ﬁroperty. If the commission, after the hearing, determines
the property is subject to a public easement and refuses to
issue a release, the person who requested the release may
commence proceedings under subsection (3) of this section.
If the commissién, within 90 days after the date the réquest
is received, fails either to grant or deny a request made
‘under this subsection, the request shall be considered denied.
"(3) Any person denied‘a.releaée under subsection (2)
of this seétion, or the commission at any time, may coﬁmence 
proceedings under ORS chapter 28 to determiherthe rights and

interests of the State of Oregon or of the commission under

House Amendments to H.B., 1601
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this Act or the rights, interests and duties of any person
having property alleged to be sdbject to a public easecment
or to section 4 of this Act.

"(4) If a release is not issued within 180 days after
the date the request for a release is received by the commis-
sion and a proceedings is brought by the fequesier ﬁnder-Sub—
section (3) of this section, the plaintiff shall recover, if
he prevails, such sum as the court may adjudge reasonable as
attorney fees to be paid by the coﬁmission. -If attorngy fees
are allowed as provided by this subsection and on appeal to
the Supreﬁe Court the judgment is affirmed, the Supreﬁe Court
shall allow to the plaintiff such additional sum as the court
“shall adjudge reaSbnable as attorney fées of the plaintiff on
such appeal.

"(5) In any court proceedings in which one of the issues
tried»is the existence of a public easement Veéted in the
state by section 2 of this Aét, if the commission is a party
to the proceedings, the burden of proving the existence of a
public easement is on the commission.v

"Section 4. (1) 1In order to promote the public health,
safety and welfare, to protect the state recreation areas
declared by section 2 of this Act and ORS 274.070 and the
safety of the public using such>areas, and. to prese%ve values
‘adjacent to and adjoining such areas, the natﬁral beatuty of
the seashore and the public recreational benefit derived
therefirom, no person shall, except és provided by section 5
of this Act,”erect or maintaih any structure or other kind

House Armendnents to H.B., 1601
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of improvement on any property that is within the avesa along
the Pacific Ocean located:

M (a) Within 200 feet inland of the line of mean high
tide; and ’

"(b) ©Not more than 7 feet above mean sea level.

"(2) This section does not apply to improvenents exist-
ing or under construction on May 1, 1967.

"Section 5. Any person who wishes a permit to erect or
maintain an improvement on property éubject to section 4 of
this Act shall apply in writing to the commission, éfating
the reason for the improvement and the kind of improvement
to be undertaken. The commission shall, after a hearing in
_»aééordance with ORS 183.310 to 183.510 if requested by the
applicant or any other interested person, grant the permit
if the improvement would not be adverse to the public interest
in preserving the recreétional and scenic resources.

"(2) If the commission does not act on a request within-
60 days after the request is mailed or delivered to the
'commission, the request shall be,considered granted.

"(3) If any parson is‘aggrieved by the action of the
commission under this section, he may appeal the decision of
the commission to the circuit court.

"Section 6. The owner or person in control of any
property subject to a public easement or t§ section % of
this Act shall not be liable for any injury'to another person
or damage to propverty of another resulting from a condition

of the proparty within the easement or within the area

House Amnandments to H.B., 1601
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subject to section 4 of this Act, unless the injury or
damage results from a condition that he created and that he
knew or, in the exerciée of reasonable care; should have
known was likely to cause injury to persons ox damage to
property.

"Section 7. No public easement for accéss to or the
full use and enjoyment of the shore and waters of the Paéific
Ocean shall be acquired by prescription resulting from adverse
use occurring after the effective date»of this Act. Nothing
in this section affects the rights of the publlc acqunreo by
preoc11ptlon prior to the effective date of this Act

"Section 8. Nothing in this act shall create a presump-
tion as to the existence of any public easement in any lands
used and enjoyed by the public or subject to this Act.

"Section 9. The cormission may acquire property, or
interests in property, suitable for use.in connection with
state recreation areas along the Paéific Coast. Such property
or interests may be acquired by gift or purchase or by
exercise of the power of eminent domain as provi&ed by ORS
366.360 to 366.393,

"Section 10, For.purposes'of assessment and ad valorem
taxation, whenever real property is held subject to a'public
easement, the true cash value of the property shall be sub-
ject to deduction for the restricted use imposed on the
sérvxent property by the easement.,

"Section 11. Section 10 of this Act first is operative

on January 1, 1968.".

House Amenduments to H.B. 1601
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILI, 1601

In line 1 of the printed engrossed bill, deiete "public
rights in land" and insert "property in western Oregon". |
. Delete lines 3 through 1£ and insert:‘
"Section 1. The Législative Assembly finds-that the
beaches of Oregon along the Pacific Coast are a valuable

resource for recreation of all the people of Oregon and that

the opportunluj for the public to use the beaches must be
retained.
"Section 2. (1) The State Highway Commicsion shall

acquire property, or interests in oroperty,vsultable for
“recreation purposes along the PaClLlC Coast. Such propercy
or interests may be acqulred by gllt or purchase or by
xercise of the power of eminent domain, as prov1ded by

ORS 366.360 to 366.393, within the area along the coast
iocated:

"(a) Within 100 feet inland of the line of mean high
tide; and

“{b) Not more than 7 feet above‘meaﬁ sea level.

"(2) In any proceedings under this section, if the

property sought is subject to a public easement acquired by




prescription and the commission alleges and proves the
propexty is subject to such an easement, evidence of the
restricted use imposed on the property by the easeément shall
be considered in arriving at the true value of the property
sought,

“"Section 3. Any person having a possessory interest in
or title to property that may have béen used by the public
for access or use and enjoyment of the shore and waters of
the Pacific Ocean, who believes his interest or title is not
subject to a public easement, nay request the State Highway
Commission to execute and deliver to him a release ofrall_
right, title and interest, if any; of the state in and to
the property. If the commiséion determines that the property
is not subject to a public easement, it shall on behalf of |
the state execute and deliver to such person an appropriate
form of release of any right, title and interest of the
state in and to such property. Such a release may be
recoxded in the office of the county officer chérged with
the duty of filing and recording instruments or documents
affecting title to real property. If the commission deter-
mines the property is subject to a public -easement and
refuses to issue a release, the persoﬁ who requested the
release may commence appropriate proceedings. If the commis-
sion, within 90 days after therdate the request is received,
fails either to grant or deny a request made under this

section, the request shall be considered denied.".

House Amendments to E.H.B. 1601
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"Section 4. (1) In order to promote the public health,
safety and welfare, to protect the state recreation areas
declared by section 2 of this Act and ORS 274.070 and the
safety of the public using such areas, and to preserve values
adjacent to and édjoining such areas, the natural beauty of
the seashore and the public recreational benefit derived
therefrom, no person shall, except as provided by section 5
of this Act, erect or maintain any structure or other kind
of improvement on any property that is within the area
along the Pacific Ocean located:

"(a) Within 100 feet inland of the line of mean high
tide; but

"(b) Not more ﬁhan 7 feet above ﬂean sea level.

."(2) This section does not apply to impﬁovéments éxist—
ing or under construction on May l,'l967.-

“Section 5. Any berson who wishesva permit to eréct,or'
maintain an improvement on property subject to section 4 of
this Act shall apply in writing to the commission, stating
the reason for fhe improvement and the kind of improvement
to be undertaken. The commission shall,-after a hearing in
accordance with ORS 183,310 to 183.510 if requested by the
applicant or any other interested person, grant the permit |
if the improvement would not be adverse to the public interest
in preserving the recreational and scenic resources, :

"(2) If the commission does not act on a request within
60 days after the request is mailed or delivered to the
commission, ‘the request shall be considered agranted.

House Amendments to E.H.B. 1601
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"(3) If any person is aggrLeved by the action of Lhc
cominission under this section, he may appeal the decision of

the commission to the circuit court.

House Awendments to E.H.B. 1601
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1601

On page 2 of the printed engrossed bill, line 1, after
"public" delete the rest of the line and insert "and private
rights relating to land.".

On page 2, delete lines 3 through 18 and insert:

"Section 1. The Legislative Assembly recognizes that
over the years the public has made frequent and uninterrupted
use of lands on and about the shore of the Pacific Ocean; and
where such use has been sufficient to create easements in the
public through dedication, prescription, grant or otherwise,
the Legislative Assembly hereby declares that it is in the
- public interest to protect and preserve such public easements
as a permanent part of Oregon's recreational resources. The
Legislative Assembly further declares that it is in the
public interest to acquire additional rights and to do what-
ever is necessary to preserve and protect scenic and recrea-
tional use of Oregon's beaches.

"Section 2. Ownership of public easements on or about
the shore of the Pacific Ocean hereby is declared vested

exclusively in the State of Oregon. Such easements are state




recreation areas to be held and administered in the same
manner as state recreation areas declared in ORS 274.070.

"Section 3. The State Highway Commission is authorized
to administer, protect and preserve public easements declared
state recreation areas by section 2 of this Act and for that
purpose, if necessary, to undertake appropriate court
proceedings.

"Section 4. The State Highway Commission, in accord-
ance with ORS 366.345, may acquire property, or interests in
property, for use in connection with state recreation areas
along the Pacific Coast.

"Section 5. (1) 1In order to promote the public
health, safety and welfare, to protect the state recreation
areas recognized and declared by section 2 of this Act and
by ORS 274.070, to protect the safety of the public using such
areas, and to preserve values adjacent to and adjoining such
areas, the natural beauty of the seashore and the public
recreational benefit derived therefrom, no person shall,
except as provided by section 6 of this Act, erect, make or
place any appurtenance, structure or improvement on any
property that is within the area along the Pacific Ocean
located between the extreme low tide and the elevation of
16.00 feet above the United States Coast and Geodetic Survey
Sea-level Datum of 1929 through the Pacific N.W. Supplemen-
tary Adjustment of 1947, following natural topographic contour

lines, excluding estuaries. The position of the landward

House Amendments to H.B. 1601
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boundary line shall be interpolated to follow natural top~-
ographic contour lines whenever interrupted by man-made
structures.

"(2) This section does not apply to appurtenances,
structures or improvements existing on May 1, 1967.

"(3) This section and section 6 of this Act do not
apply to appurtenances, structures or improvements subject to
easement or license granted by the State Land Board under
ORS 274.075 or to rule, regulation or permit of or from the
State Land Board under ORS 274.080.

"Section 6. (1) Any person who desires a permit to
erect, make or place an appurtenance, structure or improve-
ment on any property subject to section 5 of this Act shall
apply in writing to the State Highway Commission, on a form
and in a manner prescribed by the commission, stating the
kind of and reason for the appurtenance, structure or improve-
ment. Prior to the next regular meeting of the commission
held after the date of receipt of an application satisfactory
to the commission, the commission shall cause notice of the
application to be posted at or near the location of the pro-
posed appurtenance, structure or improvement; and at the next
regular meeting the commission shall announce the receipt of
the application. The notice and announcement shall include
the name of the applicant, a description of the appurtenance,
structure or improvement and its proposed location and a
statement that any interested person may file a request with

the commission for a hearing on the application.
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"(2) wWithin 30 days after the date of the regular
meeting at which the commission announces the receipt of a
satisfactory application, the applicant or any other inter-
ested person may file a written request with the commission
for a hearing on the application. 1If such a request is
filed, the commission shall cause a hearing to be held by
the State Highway Engineer or his authorized representative.
The commission shall cause notice of the hearing to be posted
and announced in the manner provided in subsection (1) of
this section. The notice shall include the time and place of
the hearing.

"(3) After the hearing on an application or, if a
hearing is not requested, after the time for requesting a
hearing has expired, the commission shall grant the permit if
approval would not be adverse to the public interest in pre-
serving the recreational and scenic resources. If the com-
mission does not act on a satisfactory application within 90
days after the date of receipt thereof or, if a hearing is
held thereon, within 60 days after the date of the hearing,
the application shall be considered denied.

"(4) Any person is entitled to appeal to the circuit
court of the county where the property is located for
judicial review‘of the action or failure to act by the com-
mission under this section. Except as provided by this sub-
section, ORS 183,480 to 183.500 apply to proceedings under

this subsection.
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"Section 7. The State Highway Commission is hereby
authorized to police, protect and maintain property that is
subject to section 5 of this Act and property on or about
the shore of the Pacific Ocean that is available for public
use, whether such use is obtained by easement, condemnation
or permission of a private owner.

"Section 8. The owner or person in control of any
property subject to a public easement declared a state
recreation area by section 2 of this Act or any property
subject to section 5 of this Act shall not be liable for any
injury to another person or damage to property of another
resulting from a condition of the property within the ease-
ment or within the area subject to section 5 of this Act,
unless the injury or damage results from a condition that he
created or that he knew or, in the exercise of reasonable
care, should have known was likely to cause injury to persons
or damage to property.

"Section 9. (1) 1In any court proceedings involving
prescriptive rights of the public over property on or about
the shore of the Pacific Ocean, an instrument executed and
filed as provided by subsection (2) of this section shall be
an act and declaration admissible as evidence of the intent
of the owner or person in control of property to exercise
dominion and control over his property.

"(2) The declaration shall describe the property and
shall be signed and witnessed as provided by ORS 93.410. It

House Amendments to H.B. 1601
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shall state that the public is granted permission to use the
property, or a specifically described portion of the property,
that the public use may be for certain purposes which shall
also be described, that the permission granted may be revoked
at any time by the grantor, and that the permission granted
shall terminate upon the assignment, grant, devise or other
transfer or conveyance of the property or any interest there-
in by the owner or person in control of the property. The
declaration shall be filed in the office of the county officer
charged with the duty of filing and recording instruments or
documents affecting title to real property.

"Section 10. For purposes of assessment and ad valorem
taxation, whenéver real property is held subject to a public
easement declared a state recreation area by section 2 of
this Act, the true cash value of the property shall be subject
to deduction for the restricted use imposed on the servient
property by the easement. ’

"Section 11. Section 10 of this Act is first operative

on January 1, 1968.".
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May 16, 1967
PROPOSED AMENDMENT TO HOUSE BILL 1601

"Section 9. (1) In any court proceedings involving
prescriptive rights of the public over propertnggrqr
about‘the shore of the Pecific Ocean, an instrumentrr?
'»;i§£utéd and filed as provided by subsection (2) of
this section shell be an act and declaration admissible
as evidence of the intent of the owner or person in
control of property to exercise dominion and control
over his property.

"(2) The declaration shall describe the property
and shall be signed and witnessed as provided by ORS
93.410. It shall state that the public 18 grante&
permission to use the properti, otda specifically
described portion of the propefi;l that the public
use may be for certein purposes which shall also be
described. The declaration shall be filed in the
office of the county officer charged with the duty
of £iling and recording instruments or documents affect-
ing title to real property.

"(3) The permission granted may be revoked at
any time by the grantor and, in any event, the permission
granted shall terminate upon the essignment, grant, devise
or other transfer or conveyance of the property or any

1nterest therein by the owner or person 1in control of

the property.".
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PROPOSED CHANGES IN MAY l), 1967 HOUSL BILL 1601

"Section 6. (1) Any person who desires a permit to
erect, make or place an appurtenance, structure or improve-
ment on any property subject to section 5 of this Act shall
apply in writing to the Staté Highway [Commission] Engineer,
on a form and in a manner prescribed by the [commission]
engineer, stating’'the kind of and reason for the appurtenance,
structure or improvement. [Prior to.the next regular meeting
of the commission held after the date'Qf receipf of an appli-
cation satisfactory to the commission, the commission shall
cause notice.of the application-to be pbsted at or near the
locétion of ﬁhe proposed appurtenance, structure or improve-

ment; and at the next regular meeting the commission shall

announce the receipt of the application.,] Upon receipt of

an application satisfactory to the engineer, received not

less than 10 days prior to a regular commission meeting, the

engineer shall cause notice of the application to be posted

at_or near the location of the proposed appurtenance, structure

or improvement, and shall announce the receipt of the appli-

cation at the regular commission meeting, The notice and

announcement shall include the name of the applicant, a des-
criptioﬁ of the appurtenance, structure or improvement‘and its
proposed locaﬁion-and a statement:that any interested person
may file a request with the commission for a hea;ing on the

»

application,




In the second iine of subsection 2 dhange the word
"commission" to "engineer", |

"(4) Any person is entitled.to appeal to the circuit
court of the copnty~where the property is located for a
Judicial review in equity of the action or failure to act
by thé éommission under this section, {Except as provided
by this subsection, ORS 183.480 to 183.500 apply to,

proceedings under this subsection.] Any appeal taken under

this subsection shall be made within 60 days from the date

of dénial or the period described in'subsectioh'B of this
section. |

In the-second line of subsection 2 of section.9 change
ﬂmthe word "witnessed" to "acknowledged", |

"Section 12, Violation_of section 6 of this Aet—by any

Pperson is punishable upon convigtiﬁﬁ”hi a fine of not more

than $,00 or imprisoﬁﬁgﬁg/;;/;£e county jail ‘for not more

th days.
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE RILL 1601

On page 2 of the printed engrossed bill, line 1, after
“public" delete the rest of the line and insert "and private
rights relating to land.®

On page 2, delete lines 3 through 18 and insert:

"Section 1. The Legislative Assembly recognizes that
over the years the public has made frequent and uninterrupted
use of lands abutting, adjacent and contiguous to -those
lénds described in ORS 274.070: and where such use has been
sgfficient to create easements in the public through dedica-
tion, prescription, grant or otherwise, the Legislative
Assembly hereby declares that it is in the public interest
to profect,and preserve such public easements as a permanent
part of Oregon's recreational resources. The Legislative
Assenbly further decléres that it is in the public interest
to acquire additional rights and to do whatever is necessary
to preserve and protect scenic and recreational use of

Oregon's beaches.




"Section 2. Ownership of public easements on lands
abutting, adjacent and contiguous to those lands described
in ORS 274.070 is declared vested exclusively in the State
of-Oregon. Such easements are state recreation areas to be
held and administered in the same manner as state recreation
areas declared in ORS 274.070.

"Section 3. The State Highway Commission is authorizéd
to administer, protect and preserve public easements declaredr
state recreation areas by section 2 of this Act and for that
purpose, if necessary, to uﬁdertake appropriate court
proceedings.

"Section 4. 'The State Highway Commission, in accord-
aéde with ORS 366.345, may acquire property, or interests in
property, for use in connection with state recreétion areas
along the Pacific Coast. ‘

"Section 5. (1) 1In order to promote the public health,
éafety and welfare, to protect the state recreation areas
recognized and declared by section 2 6f this Act and by
ORS 274.070, to protect the safety of the public using such
areas, and to preserve values adjécent to and adjoining such
areas, the natural beauty of the seashore and the public
recreational benefit derived therefrom, no person shall,
except as provided by section 6 of this Act, erect, make or
place any appurtenance, structure or improvement on any
property that is within the area along the Pacific Ocean
located: |
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"(a) Between the extreme low tide and the elevation
‘of 12.00 feet above the United States Coast and Geodetic
Survey Sea~Level Datum.of 1929 through the Pacific Northwest
Supplementary Adjustment of 1947, following natural topo-
graphic contour lines, excluding estuaries; the position of
the landward boundary line shall be interpolated to follow
natural topographic contour lines whenever intefrupted by
man-made structures; and

"(b) Within 300 feet landward from a point adjacent to
the Pacific Ocean and 5.7 feet above the United States Coast
and Geoéetic Survey Sea-level Datuﬁ of 1929 through the
Pacific Northwest Supplementary Adjustment of 1947,

"(2) This section does not appl§ te structures exist-
ing on May 1, 1967.

"(3) This section and section 6 of this Act do not
apply to appurtenances, structures or improvements subject
to easement or licehse granted by the State Land Board under
ORS 274.075 or to rule, regulation or permit of or from the
State Land Board undexr ORS 274.080.

“Section 6. (1) Any person who desires a permit to
erect, make or place an appurtenance, structure or improve-
ment on any property subject to section 5 of this Act shall
apply in writing to the State Highway Engineer, on a form
and in a manner prescribed by the engineer, stating the
lkind of and reason for the appurtenance, structure or improve-

ment. Upon receipt of an application satisfactory to the
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engineer, the engineer shall cause notice of the application
to be posted at or near the location of the pronosed appur-
tenance, structure or improvement. At the next regulaxr
meeting of the State Highway Commission held more than 10
days after receipt of the application, the engineer shall
announce the receipt of the application. The notice and
announcement shall include the nawie of the applicant, a
description of the appurtenance, structure or improvement
and its proposed locatioﬁ and a statement of the time within
vhich any interested person may file & request with the
engineer for a hearing on the application.

‘ "(2) Within 30:days after the date of the reqular
meeting at which the engineer announces the receipt of a.
satisfactory application, the applicant. or any other
interested person may file a written recquest with the
engineer for a hearing on the application. If such a request
is filed, the engineef shall set a time for a hearing té be
held by the engineer or his authorized representative. The
engineer shall cause notice of the hearing to be posted and
announced in the manner provided in subsection (1) of this
section. The notice shall include the time and place of
the hearing. |

“(3) After the hearing on an application or, if a
hearing is not requested, after the time for requesting a
hearing has expired, the engineer shall qraﬁt the ?ermit if
appfoval would not be adverse to the public interest in
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preserving the recreational and scenic resources. If the
vengineer does not act on a‘satisfactory apﬁlication within
90 days after the date of receipt thereof or, if a hearing
is held thereon, within 60 days after the date of the
hearing, the application shall be considered denied.

"(4) Any person is entitled to appeal to the circuit
court of the county where the propverty is located for a
judicial review in equity of the action or failure to act
by the engineer under this section. Any appeal taken under
this subsection shall be made within 60 days after the date
of the action or after the expiration of the period pre-
scribed for action by the engineer under subsection (3) of
_this section. |

"Section 7. The State Highway Commission is hereby
authorized to police, protect and maintain property that is
subject to section 5 of this Act and property abutting,
adjacent and contiguous to those lands described by ORS
274,070 that is available for public use, whether such right
to use is obtained by easement, state-ownership or by per-
mission of a privafe owner.

V"Section 8. The owner or person in control of any
property subject to a public easement declared a state |
recreation area by section 2 of this Act or any pfoperty
subject to section 5 of this Act shall not be liable for
any injury to another verson or damage to property of
another resulting from a condition of the. property within
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the easement or within the area subject to section 5 of

this Act, unless the injury or damage results from a
condition that he created or that he knew or, in the
exercise of reasonable care, should have known was likely to
cause injury to persons or damage to property.

"Section 9. (1) In any court proceedings involving
prescriptive rights of the public over property.abutting,
adjacent aﬁd contiguous to those lands described in ORS
274.070, an instrument executed and filéd as provided by
subsection (2) of this section shall be an act and declara-
tion admissible as evidence of the intent of the owner or
person in control of property to exercise dominion and
control over his property.

"(2) The delcaration shall describe the property and
shall be signed and acknowledged as provided by ORS 93.410.
It shall state that the public is granted permission to use
the property, or a specifically described portion of the
property, and that the public_use may be for certain purposes
which shall also be described. The declaration shall be
filed in the office of the county officer charged with the
duty of filing and recording instruments or documents
affecting title to real property.

"(3) The permission granted may be revoked at any
time by the grantor by a declaration revoking the permission
signed, acknowledged and filed as provided by subsécéion (2)
of this section. In any event, the permission graﬁted shall
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terminate upon the assignment, grant, devise or other
 transfer or conveyance of the property or any interest
therein by the owner or person in control of the property.

"Section 10. For purposes of assessment and ad valorem
taxation, whenever real property is held subject to a public
easement declared a state recreation area by section 2 of
this Act, the true cash value of the property shall be
subject to reduction for the restricted-use imposed on the
servient property by the easement.

"Section 11. Section 10 of this Act is first operative
on January 1, 1968,

"Section 12. ©Nothing in this Act shall be construed to
. relinquish the sovereign title of theHState of Oregon in the
shore of the Pacific Ocean between ordinary high tide and
extreme low tide as the same may exist before or qfter the
effective date of this Act.

"Section 13. Sections 5 and 6 of this Act being
necessary for the immediate preservation of the public
peace, health and safety, an emergency is declared to exist,
and sections 5 and 6 of this Act shall take effect upon

passage.".
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May 18, 1967

PROPOSED AMENDMENTS TO HOUSE BILL 1601

Alternate amendment to sections 5 and 6 of amendments dated May 18.

"Section 5. (1) In order to promote the public health,
safety and welfare, to protect the state recreation areas
recognized and declared bysection 2 of this Act and by ORS
274.070, to protect the safety of the public using such
areas, and torpreserve values adjacent to and adjoining such
ereas, the natural beauty of the seashore and the public
recreational benefit derived_therefrom, no person shall,
except as provided by section 6 of this Act, erect, make
or place any appurtenance, structure or improvement on any
property that is within the area along the Pacific Ocean
iocated between the extreme low tide and the elevation of
_ﬂg__ feet following natural topographic. contour lines. The
position of the landward boundary line shall be interpolated
to follow natural topographic contour iines whénever
interrupted by men-made structures. However, in low-elevation
arezs, including but not limited to sand spits and marshes and
the mouth of streams, estuaries, rivers and creeks wheggfldgw_
foot contour nearest thé ocean, in plan view, does not sub-
stantially parallel the shore line, the boundary line is
B0 feet (but not in excess of the \\,  foot elevation)
inland from the contour line nearest thelocean which
describes the 5.7 foot elevation. However, at the mouths
of streams, estusries, rivers aﬁd creeks in such low-eleva-

tion areas where the 5.7 foot contour nearest the ocean doesg




not substantially parallel the trend of the shoreline,

the 5.7 foot contour line is replaced, for measurement
purposes, by a straight line extending scross the mouth
from a point nearest the ocean on the 5.7 foot contour

and proceeding in a straight line to a similar point on

the dpposite side. All elevations and vertical measurements
are referred to the United States Coast and Geodetic Survey
Sea-Level Datum of 1929 through the Pacific Northwest
Supplementary Adjustment of 1947,

"(2) This section does not apply to structures,
including a 25-foot yard on all four sides of a single-~
famlly residence, existing on May 1, 1967,

"(3) This section and section 6 of this Act do not
.apply to appurtenances, structures or improvements subject
to easement or license granted by the State Iand Board under
ORS 274,075 or to rule, regulation or permit of or from the.
State Lend Board under ORS 274.080.

"Section 6. (1) Any verson who desires a permit
to erect, make or place an appurtenance, structure or
. improvement on any property subject to section 5 of this
Act shall apply in writing to the State Highway Engineer, on
a form and in a manner prescribed by the engineer, stating
the kind of and reason for the appurtenance, structure or
improvement. Upon receipt of an applicaiidn satis facLory
to the engineer, the engineer shall cause notice of the
application to be posted at or nesr the location of the
proposed appurtenance, structure or improvement, At the
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next regular meeting of the State Highway Commission held
more than 10 days after receipt of the application, the
engineer shall announce the receipt of the applicaﬁion.
The notice and'announcement shall include the name of
the applicsnt, a description of the appurtenance, structure
or improvement and its proposed location and a statement
of the time within which ény interested person may file a
request with the engineer for a hearing on the application.
"(2) Within 30 days after the date of the regular
meeting at which the engineer announces the receipt of a
satiSfacfory application, the applicant or any other inter-
ested person may file a written request with the engineer
for a hearing on the application; If such a reguest isfiled,
the engineer shall set a time for a hearing to be held by
the engineer or his authorized representative. The enginéer
shall cause notice of the hearing to be posted and announced
in the manner provided in subsection (1) of this.section.
The notice shall include the time and place of the hearing.
"(3) After the hearing on an application or, if a
hearing is not requesfed, aftter the time»for:requestihg
8 hearing has expired, the engineer shall grant the,permit
if approval would not be adverse to the public interest in
preserving the recreational and scenic resources., In acting
on an application, the engineer shall take into consideration
the existing uses end structures and the future recreational
and scenic needs in the vicinity of the proposed appurtenance,
structure or improvement. If the engineer does not act on a
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satiéfactory application within 90 days after the date of
receipt thereof or, if a hearing is held thereon, within
60 days after the date of the hearing, the application
shall be considered denied.

"(4) Any person is entitled to appeal to the circuit
court of the county where the property is located for a
Judicial review in equity of the action or failure %o
act by the engineer under this section, "Any appeal
taken under this subsection shall be made ﬁiﬁhin 60 days
after the date of the action or after the expiration of
- the period prescribed for action by the engineer under

subsection (3) of this section.",
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May 18, 1967 \Ce\\mwa
PROPOSED AMENDMENTS TO HOUSE BILL 1601

New Sectlon 14 to Amendment Dated May 18

Section 1. The State Highway Commission is directed
to survey the 1and on the shore of the Pacific Ocean[Eetween
ordinary high tide and extreme low tid%}from the Columbia
River on the north to the Oregon and California state line

on the south for the purpose of locating the boundaries of

the area zoned by section 5 of this Act and also for fthe
purpose of obtaining information and material suiltable for
a re-evaluation and redefinition, if necessary, of such
boundaries so that the public rights and interests in the
1ands along the shore of the Pacific Ocean shall be pre-
served. The Commission shall complete the survey and
present its report to the Fifty-fifth Legislative

Assembly.



MINUTES OF MEETING

SENATE JUDICIARY COMMITTEE
Room 112 Capitol Building
May 26, 1967

1:00 p.m.
Present: Mahoney, Chairman; Yturri, Vice Chairman;
Boivin, Burns, Cook, Eivers, Fadeley, Husband, Lent, Willner;
Paillette
Excused: McKay

Witnesses: Representative Sid Bazett, Josephine County
Mr. Willis West, Chief Civil Deputy District Attorney, Portland
Representative James Redden, Jackson County
Representative Lee Johnson, Multnomah County
Mr, Charles Knox, Gold Beach
Mr. Dan Dority, Lake Oswego
Mrs. Thea Dority, Lake Oswego

House Bill 1601

Representative Sid Bazett stated he was Chairman of the House Highways
Committee which had worked on House Bill 1601 in the House and provided the
conmittee with background information on the measure, He reported that three
hearings were held prior to the time the bill was amended and engrossed after
which it had been considered four separate times, After the May 7 meeting
Representative Bazett said he was informed by the Speaker that he should
discontinue hearings on the measure because the Speaker indicated he had
received complaints from committee members that too many meetings were being
spent on the bill., He noted that the Speaker had asked him to dismiss his
committee clerk as of May 12.

Representative Bazett read a long list of names of individuals, firms,
and organizations who had contacted the House committee expressing support
of Engrossed House Bill 1601, totaling a representation of some 32,000 people.
He urged the Senate ‘committee to invite Mr. Bill Tugman to testify as he
could relay to them first-hand information resulting from conversations with
former Governor Os West as evidence that it was the Governor's intention that
the entire beach area be preserved for the public,

Senator Yturri asked if, with the possible exception of section 9,
Representative Bazett felt Re—Engrossed House Bill 1601 was satlsfactory and
was told by the witness that he had voted for the biIl as it appeared before
the Senate committee,

Senator Fadeley asked Representative Bazett if he would object to amend-
ments making it more clear that present public or future acquired rights be
preserved. Representative Bazett replied they were only endeavoring to let
the people retain their present rights.

Senator Fadeley thought the problem had to do with the fact that the
original statutory description was between ordinary high tide and extreme
low tide, which area was described in the statutes, whereas people generally
had assumed that a larger area was included. He expressed concern over the
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language in section 10, page 8, and thought it sounded as though the state
were not relinquishing anything. Representative Bazett agreed this section
should be amended. He noted that the original draft by Legislative Counsel
and the Highway Department used the language of the Texas legislation which
referred to the "vegetation line."

Mr. Willis West was the next witness and identified himself as a nephew
of the late Governor Os West and noted that as a boy he had lived in the
Warrenton area and had been in a position over the years to observe the
gradual changes, growth and development of Oregon beaches, He stated that
he had discussed this bill with Governor McCall and Chairman Mahoney and felt
this proposed legislation was aimed in some respects at settling property
interests., He said he was not appearing in opposition to the bill but rather
to see if he could be of assistance in drawing a better bill. He felt that
everyone was cognizant of the fact that there was a question as to titles to
both dry and wet sand areas and that nothing had been done to collect those
titles and vest them in the State of Oregon.

Mr. West thought it was the intent of this legislature to preserve all
of the rights the state had by virtue of its sovereignty and by prescriptive
rights, With this thought in mind, he had some suggested amendments which
dealt with the first four sections of the bill. A copy of the proposed
amendments is attached hereto as Appendix A,

Mr. West cited the case of Bowlby v, Shively, 22 Oregon 410, and the
appeal to that case, 152 U,S, 1, This case, he said, comprised the leading
law on defining the legal status of title to the Oregon beaches. Oregon's
sovereignty fixed the ownership of the beach areas from high tide (not
ordinary high tide) to low tide (not extreme low tide). When Oregon became
a state, it gathered in the sovereignty of the beaches, the rights and titles
to the land from high tide to low tide and the Act of admission extended title
to three miles out to sea. This sovereign right, he said, would be superior
to any homestead rights under federal Acts and also gave the state the right,
if it so desired, to sell all the beaches, The state had at times exercised
this right to sell title; for example, it had contracted for the removal of
sand from certain beaches many years ago.

In 1962 Mr. West said he had proposed to the Constitutional Revision
Committee an amendment to the Constitution for protecting the beaches., Governor
Os West believed that the Constitution was the proper place to insert a guard
against sale of beach property and Mr, West expressed agreement.

Senator Husband asked if the tidelands on some of the rivers were
included in House Bill 1601 and was told that the term '‘seashore'" was used
as much as possible but the same law applied to the tidelands of rivers
emptying into the ocean.
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Mr. West noted that Oregon first recognized that there should be public
beaches in 1899 by passing an Act stating that "the &ea between ordinary
high water and extreme low tide shall be a public highway." The original
Act only applied to Clatsop County. In 1913 new legislation closely copying
the 1899 Act was enacted extending the boundaries to the California border.
In 1947 the legislature defined the beaches as 'recreational areas," Mr.
West pointed out that when we now talk about "ardinary high tide" and
"extreme low tide', we are speaking of the present, and what was ordinary
high tide in 1899 is not ordinary high tide now. Mr. West felt the 1899 Act
defined a definite area of the beach to be deemed a public highway and even
though the lines changed position over the years, the area remained the same.
He also felt that since the beaches were public highways, this encompassed
the right to widen such highways if the public deemed it necessary asiwell
as to discontinue the right of use if the public abused its privileges.

Since Oregon had claimed all prescriptive rights, Mr, West thought that
legislation should not be enacted which would take away any of these rights
nor lessen their strength, House Bill 1601, he said, should contain nothing
to leave the impression that it referred only to the high and low water marks
of today, but instead should state distinctly that the state recognized all
of the prescriptive rights it had gained under any state law and vest all of
those prescriptive rights in the State of Oregon.

To bear out his point further, Mr. West gave a short resume' of the
history of the Peter Iredale, pointing out that through the years the ship
had not moved but that the wet sand line had definitely altered. He presented
pictures which he had obtained from the Oregon Historical Society to illustrate
his point. These illustrations showed the Peter Iredale a few days after she
was beached in about eight to ten feet of water whereas today she sits on dry
sand even though her position had not changed.

Senator Husband asked if accretion applied in this case and Mr. West
replied that accretion had no application to this situation, Whatever rights
the state had were applied not by reason of accretion but by reason of
prescriptive rights,

Mr. West indicated that the people of the state had always exercised
their prescriptive rights by using the complete area between high and low
water lines and that House Bill 1601 should accordingly contain the language

of Section 2 of his proposed amendments to indicate there was no intent of
abandoning prescriptive rights,

Mr. West felt it was time to settle once and for all the titles to
beach properties., He was of the opinion that the number of instances in
which the state would be involved in litigation would be very limited since
the prescriptive right of the public was so well established and suggested
that the Attorney General be given the responsibility of defending the state's
prescriptive rights. He also proposed in section 4 of his amendments that
the state should buy back any of these areas that had been sold.

Senator Yturri questioned the value of declaring the state's rights
when those rights were evidently well established. Mr., West concurred, adding
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that even if the bill failed to pass the rights would be retained but the

bill with this declaration would strengthen the point, He called attention

to the fact that over the years the beaches had risen and the water had moved
back, The land that was originally under sovereign control at the high water
mark was public land. The 1899 Act used the term “ordinary high tide" which
was different than "high tide" and he noted that there had been no adjudication
on the point of whether or not the state's line had moved out with the high
tide but as the beach had grown and risen, the public had continuously used
the area so that by prescriptive use, the state could claim every inch of that
ground, He urged that this bill be made to apply to the original high water
mark.,

Mr, West contended that now was the time to begin gathering old
photographs of the beaches, to get the "old timers" who were personally
acquainted! with the beaches to come in and perpetuate their testimony with
regard to the use of the beaches in the areas they were familiar with and to
try to establish the ordinary high water mark Oregon had by sovereignty. He
recommended that the Attorney General be given this assignment.

Senator Yturri referred to the language on page 4 of the bill having
to do with the United States Coast and Geodetic Survey Sea-Level Datum of
1929 and asked if the legislature had the right to establish such a line.
Mr, West's analysis was that the section was related to zoning and building
restrictions and under the state's police power this authority was already
granted since the Highway Department was empowered to control recreational
areas,

Senator Yturri asked if there were many cases in Oregon which involved
the acquisition of title by a governmental body and Mr. West answered that
several cases had touched on this subject. The Supreme Court, he said, seemed
to distinguish between the case in which the governmental body was trying to
establish prescriptive rights and the case of a suit to quiet title brought
by a private individual., In such instances the burden of proof would lie
with the public body which he felt was as it should be.

Senator Yturri next asked for Mr. West's opinion of the constitution-
ality of an Act which would declare that all beach lands belonged to the
state and was told that such an Act would be meaningless and ownership would
still need to be judicially determined.

Senator Cook asked Mr. West how he would amend House Bill 1601 and was
told that he would substitute sections 1 through 4 as set forth in his
proposed amendments. In section 7, line 21, he suggested insertion of
"prescription" before "easement." Section 8, he said, recognized control
of property subject to a public easement and noted that control of the land
was important in establishing prescriptive use. He proposed to eliminate the
section entirely,

Senator Yturri recited a hypothetical situation in which a private
individual owned beach rights to a piece of property where the public was
permitted to use the land for recreational purposes. If a member of the
public were injured in these circumstances, he asked whether the owner's
responsibility would be to a trespasser or to an invitee. Mr. West thought
there was a statute to cover such an instance which resolved the owner's
liability but, in answer to a further question, said no harm could be done

by spelling out this protection in the bill.
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Mr. West was critical of section 9 which, he said, appeared to invite
the filing of a declaration of rights to the beach areas and was of the
opinion that the section would accomplish nothing. Senator Lent thought
section 9 was designed to permit the property owner to allow the public to
use his land for a temporary period of time. Senator Burns remarked that if
the owner failed to make the declaration prescribed in section 9, it might
imply that he was giving up his property rights. The section, he said, would
put an undue burden on the property owner and might inure against him. Mr.
West indicated there was probably no intent to either create or destroy legal
rights but recommended deletion of the section because he felt that property
rights were fully protected under existing law,

Senator Cook expressed the view that the purpose of section 9 was to
permit a private owner to prevent prospective accumulation of prescriptive
rights by the state by some means other than physically blocking property from
public use with a chain or fence. Mr, West observed that such a requirement
would invite the fencing of beaches but Senator Cook did not agree and said
the declaration could prevent the necessity for fences by giving the individual
an alternative method of protecting his property rights.,

Mr. West expressed approval of sections 10 and 11.

In reply to a question by Senator Fadeley, Mr. West explained that the
logs deposited on the beaches were carried into the ocean from the rivers and
were subsequently washed ashore.

In reply to further questions by Senator Fadeley, Mr. West said that
the beach had been used to carry mail in the early days and the wet sand had
been used at that time because horses could pull easier there than in the
dry sand.

Senator Fadeley called attention to Mr. West's proposed section 4 and
asked what method of payment was advocated for acquiring private property
rights. Mr. West suggested the use of gas tax and Highway Commission funds.

Senator Husband noted that sometime between 1900 and 1910 a statute had
been enacted providing that no prescriptive right could be obtained against
the state of Oregon although adverse rights against the state had been
permitted prior to that time, He asked Mr. West if this situation had been
taken into consideration and if anyone could claim ¥ights under the law as
it existed originally., Mr. West doubted that claims of this kind would occur
in areas set aside for public recreational purposes. Very little could be
done, he said, to set up an adverse claim in these areas.

Representative Lee Johnson was the next witness and explained that he
had been called in to work with Representative Redden in preparing the final
draft of House Bill 1601. He criticized the manner in which Representative

Bazett had handled the bill and outlined some of the events which led to the
Speaker's asking him to work on the measure.

It was Representative Johnson's opinion with respect to Senator Husband's
question regarding adverse rights that these rights would not be as easily
settled as Mr, West anticipated. If the property owner showed that he had
always permitted the public to use his land, the Highway Commission would
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have difficulty proving that the use was not adverse. It was common law, he
said, that once a public easement had been acquired, it could not be taken
away by adverse use.

Mr. Johnson explained House Bill 1601 section by section as it appeared

before the Senate committee. Section 1 of Mr., West's proposed amendments, he
commented, said no more than did the House's version.

In section 2 he noted that the original bill discussed easements west
of the vegetation line. Since they were public easements, he contended there
was no need to establish a definite line,

Representative Johnson disagreed with Mr. West's amendments to section 3
and expressed the view that responsibility for administration of section 2
rested more properly with the Highway Commission than with the Attorney
General.

Section 4, he said,iftade clear that the Highway Commission had the
power to condemn beach property.

Section 5, he explained, was the zoning provision and provided the
police power and the necessary exemptions for existing structures, dwellings,
pipelines, etc. and was necessary to protect public interests, He noted that
there were bench lines all the way down the coast from which to develop the
16 foot contour line.

Section 6 made provision for variance from the zoning section through
application to the Highway Commission, The authors attempted to make certain
there would be adequate notice given to the public through the provisions of
this section,

Section 7 was not in the original bill but was designed essentially to
give the Highway Commission jurisdiction to protect the property known as the
beach area,

With respect to section 8, Representative Johnson recommended that
lines 3, 4 and 5 on page 7 be deleted by placing a period after "created" on
line 3.

He expressed disagreement with Mr. West's interpretation of section 9.°
The purpose of the section, he said, was to make it unnecessary for a property
owner to fence his property or to post a sign. He concurred with Senator
Burns' comment and suggested an amendment which would state that failure to
execute an instrument as described in section 9 would not inure against the
owner's property rights,

Representative Johnson agreed that '"between ordinary high tide and
extreme high tide'" should be deleted on lines 6 and 7 of page 8. This, he
said, was a drafting error.

In reply to a question by Senator Burns, Representative Johnson suggested
that on line 5, page 8, "in" be deleted and 'on or about' be inserted which
would make the section as broad as possible.
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Representative James Redden commented that there was another approach
to the problem of rights which had not been mentioned and that was that people
were more likely to have acquired rights through dedication than through
prescription. He noted that Mr. West's amendments limited acquired rights
to prescription whereas the House version included grants, prescription and
dedication, Rights, he said, could be acquired through dedication without
adversity, whereas prescriptive rights had to have an adverse element and
urged the committee to adopt language which would preserve all the methods
of acquiring rights.

Opponents

Mr. Charles Knox presented material expressing the position of a large
number of private beach property owners in Curry County together with pictures
showing where the proposed boundaries would fall. In essence, the group he
represented opposed any changes in existing ownership rights of privately
owned beach frontage and objected to removal of beach properties from the
tax rolls. The bill, he said, would materially affect existing appraisals
and would acutely affect the tax base.

Mr. Knox said his group would like to see a bill passed establishing a
line halfway between the mean tide line and the seaward side of the drift line
which would always assure the public use of the dry sand and would also assure
the private owner of some dry sand. The boundaries set forth in House Bill
1601 would, he observed, in his area include many acres of pasture land and
would include a subdivision which he had opened last year.

Senator Fadeley asked Mr, Knox if it was his opinion that the owner of
the beach frontage was the owner of the dry sand and received an affirmative
reply. Mr., Knox added that the frontage owner probably owned down to the
high tide line and while the public should be free to use the dry sand area,
the owner should have control over it.

Senator Fadeley asked how much of the taxable value of ocean frontage
was contributed by the dry sand area and Mr. Knox was unable to answer
precisely but he thought it would be a proportion of the valued difference
of a lot with ocean frontage and one without -- probably about half the taxable
value. In reply to a further question, he said he did not know what the county
assessor's policy was with respect to establishing these values,

Mr. Knox was of the opinion that passage of House Bill 1601 ,would be a
dangerous precedent and it would not be long before the state would be claiming
tideland areas in rivers and estuaries,

Mr. Dan Dority was the next witness to appear in opposition to House
Bill 1601. He explained that he owned property at Newport and the Highway
Department had condemned about a mile of it and in doing so had used lies,
deceit and intimidation. He believed this bill would permit them to use the
same methods with other property owners in the area., He said he had attended
every hearing held on this measure in the House and, except for one two-minute.
period, had been denied the opportunity to speak in opposition to the bill as
was an attorney he had hired.
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Mr, Dority believed House Bill 1601 would take away individual rights
in a socialistic and bureaucratic manner; he objected specifically to section 8
and commented that there was discrimination against beach property owners as
opposed to property owners in other parts of the state since prescriptive
rights obtained in other areas as well.

Senator Fadeley asked Mr. Dority if his property included dry sand and
received a negative reply.

Mrs, Thea Dority confirmed that time had not been allowed for opposition
testimony at House hearings and said that she and other interested individuals
were writing to the Governor, the Speaker of the House and to the general
public to make this fact known. She too objected to the discrimination factor
in the bill and noted other instances where prescriptive rights could be
enforced for possible public benefit., She further objected to the Highway
Department being given more power by this measure and urged that the land
buying practices of that department be investigated.

Mr. Dority called the committee's attention to pictures taken in
Tillamook County belonging to Representative Hanneman which showed that the
16 foot line was behind the vegetation line and in some cases would take in
parts of motels.

The meeting was adjourned at 3:35 p.m.

Respectfully submitted,

Mildred E. Carpenter, Chief Clerk
Senate Judiciary Committee
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A BILL FOR
AN ACT

beéléring éﬂd cohfirming the prescriptive rights of the State
of Oregbh'in the Oregon seashores as established by
‘public use, authorizing the attorney general to partici-
_pate,iﬁ theladjudication of prescriptive rights, and
'providing for‘the acquisition of additional seashore

lands.

%

Be It Enacted by the People of the State of Oregon:

Sectioh 1. It is the declared public policy of the State
of Oregon to forever preserve and maintain the sovereignty of
the state over the seashore and ocean beaches of Oregon from
the Cplumbié River on the North to the Oregon-California state
line'on the South, so that the public may have free and uninter-
rupted use thereof fof‘public travel, fishing, navigation and
recreationai‘purposes.

Seétion 2. All prescriptive public rights and easements
on the Oregon seashore established and existing by public use,
of land areas contiguous to the.public highways and state
-recreation areas heretofore created by any state law’are ap-

proved, and confirmed, and shall be considered vested in the

State of Oregon.
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Section 3. vThe attorney general shall institute and
defend such leéal actions that may be required to protect,
settlé, and confirm all such prescriptive rights and public
easements in the State of Oregon.

-Section 4. .The State Highway Commission and the attorney
general shail proceed immediately to acquire such seashore
areas betwéeh 6rdinary high tide and extreme low tide includ-
ing contiguous beach areas appropriate for recreational use,
now held iniprivate ownership and where a public use thereof

has not established a prior prescriptive right in the state orx

public.




MINUTES OF MEETING

SENATE JUDICIARY COMMITTEE
Room 113 Capitol Building
May 30, 1967
4:00 p.m.

Present: Mahoney, Chairman; Yturri, Vice Chairman;
Burns, Cook, Eivers, Fadeley, Husband, Lent, Willner; Paillette
Excused: McKay, Boivin

Executive Session

House Bill 1111

Senator Lent moved that the printed Senate amendments dated May 18 be
deleted. Motion carried. Voting for the motion: Burns, Cook, Eivers,
Fadeley, Lent, Willner, Mr. Chairman. Voting no: Husband, Yturri.

Senator Yturri moved that the bill be amended to this effect: 'provided
that the court shall assign the same weight to the findings and decisions of
the hearings officer as to findings and judgments in equity cases." He
suggested this amendment might be an area of compromise acceptable to both
sides. He pointed out that since passage of the Workmen's Compensation bill
at the last session of the legislature, in practically every case where an
award was made, there had been an appeal, the case had been tried by a jury
and in each case there was a compromise with the net result being an increase
in the award, The industry, he said, had complained about this situation
and was now afraid that in virtually every case there would be an appeal and
the judge would hear the matter anew, in effect. If industry's fears were
well founded, he explained they would be facing the same situation under
House Bill 1111 except that there would be no jury.

Senator Lent said that when Mr, Moshofsky testified before the State
and Federal Affairs Committee, he admitted that Judge Burns' interpresation
was exactly what the proponents wanted —-- de novo on the record. He noted
there had been 37 appeals taken to the courts up to the previous week and on
this basis they were asking the legislature to back away from the compromise
they had agreed to in 1965, He expressed the view that the system had not
been given a fair trial.

Vote was then taken on Senator:Yturri's motion which failed. Voting
for: Eivers, Husband, Yturri, Mr, Chairman. Voting no: Burns, Cook,
Fadeley, Lent, Willner.

Senator Willmer moved that the bill be reported out do pass as amended
and the motion carried. Voting no: Husband, Yturri.

House Bill 1601

Mr. Paillette explained the amendments which he had prepared in
accordance with the suggestions made at the hearing on May 26, a copy of
which is attached hereto as Appendix A,

Senator Lent pointed out that "between ordinary high tide and extreme
low tide" should be deleted from page 8, lines 6 and 7, and others agreed.
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Senator Willner suggested the following revisions:

The language of section 2 on page 2 might cut off the right of a private
individual's suit and he suggested deletion of "Ownership of" on line 17 and
deletion of "is declared vested exclusively in the State of Oregon. Such
easements" on lines 19 and 20.

He felt the notice provisions were not adequate on page 5 because they
merely required posting notice and suggested that provision be incorporated
that any person or group who filed a request with the State Highway Commis-
sion would receive and be notified of applications, hearings and decisions
of the commission,

Page 6, subsection (4), should read "Any person who has participated
in the hearing". He said the extent of review was also unclear and preferred
a provision requiring a de novo proceeding.

Section 7, he felt, made it clear that the State Highway Commission
would continue to police and maintain property but local authorities were
not relieved from whatever policing they were currently doing.

On page 8, line 25, he said he would prefer '"taken into consideration"
rather than "subject to".

Senator Yturri asked if the preamble said that the Legislative Assembly
declared it to be the public policy of the State of Oregon, regardless of
any private ownership of beaches that might exist, to forever maintain the
sovereignty of the seashore. Chairman Mahoney pointed out that regardless
of that statement, a person could not be deprived of his private property
rights and Senator Yturri suggested that the bill should acknowledge this
fact. He also suggested that the bill be distorted from the House version
as little as possible and suggested Representatives Redden and Lee Johnson
be invited to work with the committee in considering this matter.

Chairman Mahoney said he did not read the preamble to mean the same
as Senator Yturri's interpretation and thought it implied that the public
policy existed in so far as it was legally possible to do so, Senator
Yturri thought it was better to express this than to leave it to implication.

Senator Fadeley said he would rather start with Mr. West's preamble
than the House version. He said he would start with Mr. West's suggestion
and add the implication in section 1 that there may be some lands that need
to be acquired.

Chairman Mahoney suggested adding to section 1 "to which the state is
lawfully entitled".

Senator Fadeley said it was possible there might be a difference between
the state's title and the state's sovereignty and indicated there were several
places where he would insert ownership "of the State of Oregon and the public".
He also suggested that the title include prescriptive "or dedicatory" rights.
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He advocated deletion of '"between ordinary high tide and extreme low tide"
where the Highway Commission was being directed to acquire the land.

Chairman Mahoney asked Mr. Paillette to prepare further amendments for
the committee's early consideration.

House Bill 1635

Senator Lent had procured amendments from Legislative Counsel to
accomplish the purpose described at the meeting on May 25. A copy of the
amendments is attached hereto as Appendix B.

Senator Fadeley suggested after '"discretionary" on page 3, line 19,
the following language be inserted: '"; however, the board shall not
authorize payment unless the conditions of subparagraphs (a) or (b) of
subsection (1) of section 6 of this Act have been found to exist",

Senator Willner suggested that in subsections (a) and (b) of the
amendment after "dishonest conduct' the "or' be deleted and "which caused
the" be inserted.

Senator Lent suggested in subsection (b) after "proceedings'" delete
"involving" and insert "arising out of".

Senator Fadeley moved adoption of the proposed amendments with the
revisions described above. Motion carried unanimously.

Senator Husband expressed the view that the losses would far exceed
the amount of money in the fund.

Senator Yturri moved that the bill be reported out do pass as amended
and the motion carried with Senator Husband voting no., Senator Yturri was

assigned to lead the floor discussion.

House Bill 1738

Senator Fadeley suggested that the last sentence of House Bill 1738 be
amended to read '"may not be used for any purpose'". Senator Lent pointed out
that the reports could not then be used for the purpose of the bill and
suggested placing a period after "evidence'., Senator Fadeley so moved and
the motion carried unanimously.

Senator Fadeley moved the bill be reported out do pass as amended.
Motion carried unanimously.

House Bill 2017,

Senator Cook said he had received some figures from Ward Armstrong but
they were not substantially different from the Ways and Means figures., He
recommended the bill be sent out without further amendment,
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Proposed Senate amendments to Re-Engrossed HB 1601:

On page 2 of the printed re-engrossed bill, delete lines 1 and 2
and insert:

"Relating to the rights of ownership of the State of Oregon in
the Oregon seashores as established by prescription or otherwise;
declaring and confirming such rights; authorizing the Attorney General
to participate in the adjudication of prescriptive rights; providing
for the acquisition of additional seashore lands; and declaring an
emergency."

On page 2, delete lines 4 through 22 and insert:

"SECTION 1. The Legislative Assembly hereby declares that it is

the public policy of the State of Oregon Fo forever preserve and
maintain the sovereignty of the state over the seashore and ocean
beaches of Oregon from the Columbia River on the North to the Oregon~
California state line on the South, so that the public may have free
and uninterrupted use thereof for public travel, fishing, navigation
and recreational purposes.

"SECTION 2, (1) All public rights and easements on the Oregon
seashore established by prescription, dedication, grant or otherwise,
of land areas contiguous to the public highways and state recreation
areas heretofore created by any state law, are confirmed and declared
vested exclusively in the State of Oregon.

"(2) No portion of the seashore, including the area covered only
by extreme high tides, or any interest therein now or hereafter owned
by the State of Oregon or any political subdivision thereof may be

alienated except as expressly provided by state law.".
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On page 3, delete lines 1 through 9 and insert:

“SECTION 3. The Attorney General, when necessary, shall undertake
appropriate court proceedings to protect, settle and confirm all such
public rights and easements in the State of Oregon.

"“SECTION 4, The State Highway Commission, in accordance with ORS
366.345, and the Attorney General shall proceed immediately to acquire
such seashore areas between ordinary high tide and extreme low tide
including contiguous beach areas appropriate for recreational use, now
held in private ownership and where a public use thereof has not estab-
lished a prior prescriptive right in the State of Oregon.".

On page 4, line 17, delete the period and imsert ", or to
publicly-owned appurtenances, structures or improvements made with the
approval of the State Highway Engineer for the safety or convenience of
the public.".

On page 6, line 21, after "by" and before "easement" insert
"prescriptioq;.

"created" insert a period and delete the

On page 7, line 3, after
rest of the line.

bn page 7, delete lines 4 and 5.

On page 8, after line 3, insert:

"(4) Failure of the owner or person in control of property to
execute and file the declaration as provided in subsection (2) of this
section shall not imply an intent to relinquish dominion and control
over his property.”.

On page 8, line 5, delete "the sovereign" and insert ", impair or

limit" and in the same line, after "title" insert "or rights".

HB 1601
Senate committee amendments
Page 2




e

MINUTES OF MEETING

SENATE JUDICIARY COMMITTEE
Room 113 Capitol Building
May 31, 1967
4:00 p.m.

Present: Mahoney, Chairman; Yturri, Vice Chairman;

i Burns, Eivers, Fadeley, Lent, McKay, Willner
Delayed: Cook; Paillette
Absent: Boivin, Husband

Executive Session

House Bill 1601

Senator Willner explained that he had discussed with Representative
Redden the amendments he had suggested to the committee on the previous
day and would now propose only the ,revisions satisfactory to Representative
Redden.

Section 6 of re—engrossed bill. Senator Willner moved that language
be inserted at the end of section 6, subsection (1), to provide that any
person who filed a written request with the Highway Commission would receive
notice of any application, hearing or decision of the commission, He recom-
mended this insertion to insure some method of centralizing notice to the
public. Motion carried unanimously. Voting: Burns, Eivers, Fadeley, Lent,
McKay, Willper, Yturri, Mr. Chairman.

Section 10 of re-engrossed bill. Senator Willner then moved that section
10 be amended to read: '"Nothing in this Act shall be construed to relinquish,
impair or limit the sovereign title or rights of the State of Oregon in the
shores of the Pacific Ocean as the same may exist before or after the
effective date of this Act." Motion carried unanimously with the same
members voting as on the previous motion.

Section 12 of re—engrossed bill. Senator Willner next moved on page 8,
line 25, to delete "subject to reduction" -and insert "taken into considera-
tion". Motion carried unanimously with the same members voting.

Section 1 of Appendix A. Senator Burns had prepared amendments to
House Bill 1601 which he distributed to the committee, a copy of which is
attached hereto as Appendix A, Senator Burns explained that section 1 of
his amendment was identical to Willis West's section 1 except for the under-
lined words and the deletion of "public travel, fishing, navigation and"
before "recreational purposes" at the end of the section which, he explained,
had been removed because it might involve use of the land for commercial
purposes such as fishing or tourism.

Chairman Mahoney questioned the use of “established" in the section
and Senator Burns explained that section 1 was a legislative policy declara-
tion. Senator Fadeley suggested 'heretofore existing" rather than
"heretofore established" and other members agreed this revision would be an
improvement.
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Senator Willner questioned the use of the term "sovereignty of the
state" because, he said, there were rights of the public beyond the rights
of state sovereignty and this term might limit the rights which were in
addition to public rights. Senator Burns noted that section 2 embodied all
the language of the printed bill with respect to policy as far as public
rights were concerned and felt there was no diminution of public rights by
the policy declaration in section 1. Senator Fadeley called attention to
the policy declaration in section 2, subsection (2), of Senator Burns'
amendments. '

Senator Yturri moved that section 1 of Senator Burns' amendment be
revised to "heretofore existing" rather than "heretofore established" and
the section be adopted. Motion carried. Voting for: Burns, Eivers,
Fadeley, McKay, Yturri, Mr. Chairman., Voting no: Cook, Lent, Willner,

Senator Willner moved to strike '"for recreational purposes' at the end
of section 1. The West amendments, he said, listed several purposes and
this language limited it to one. Motion carried. Voting for: Cook,
Eivers, Fadeley, Lent, Willner, Mr, Chairman, Voting no: Burns, McKay,
Yturri,

Section 2 of Appendix A. Senator Fadeley called attention to subsec-
tion (4) of section 2 and asked if it imposed a limitation. Senator Burns
said a strict interpretation of the House bill would limit the Act to state
recreation areas and might take away rights with respect to these lands when
they were public highways. The subsection was intended to broaden the
construction, At one time, he pointed out, the legislature had declared
that the seashore was a public highway.

Senator Cook moved to amend subsection (1) of section 2 by deleting
"heretofore created by state law" on line 4 of the Burns amendment., He
explained that these words might impose a limitation. Vote was taken on
the motion and it carried unanimously.

Senator Willner moved to insert "and other parts of the Oregon seashore
after "recreation areas" in line 4, subsection (1). He explained that the
public might have easements that were not "abutting, adjacent and contiguous
to" these areas and those rights would be waived without some kind of
catch=all language. Senators Cook and Burns spoke in opposition to the
motion stating that this language would go far beyond the original intent
of the bill. Vote was taken on the motion and it failed. Voting for:
Fadeley, Willner. Voting no: Burns, Cook, Eivers, Lent, McKay, Yturri,

Mr. Chairman,

Senator Yturri moved subsection (1) of section 2 of the Burns amendment
as previously revised be adopted. Motion carried. Voting no: Willner,

Senator Fadeley moved the adoption of subsection (2) of section 2. Motion
carried unanimously.

Senator Willner noted that public use was the alternative of scenic and
recreational use and raised the question of whether "scenic and recreational
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imposed a limitation on what public use might be. Chairman Mahoney asked
if such a right might be lost through lack of use and Senator Burns agreed
that changing this language could create the problem posed by the Chairman.
He pointed out that these lands would be administered as recreation areas
and if this language were deleted, some authority under the existing
statute might be lost,

Senator Yturri moved that subsection (3) of section 2 be adopted and
the motion carried unanimously.

Senator Cook moved adoption of subsection (4) of section 2, Motion
carried unanimously.

Section 3 of Appendix A. 1In response to a suggestion by Senator
Burns, Senator Yturri moved that "Attorney General" be changed to "State
Highway Commission'' and the section be adopted. Motion carried. Voting
for: Burns, Cook, Eivers, Lent, M&Kay, Willner, Yturri. Voting no:
Fadeley, Mr. Chairman.

Section 4 of Appendix A, Senator Burns explained that Mr. West's
amendments stated that the state should proceed immediately to acquire the
seashore areas but he thought the cost of doing so would be prohibitive.
His amendments coincided with the House bill which was permissive in this
respect. He explained that his amendments were also broader than Mr,
West's proposal in that they included 'dedication, prescription, grant or
otherwise."

Senator Cook moved to delete all language in section 4 after "ownership"
on the fifth line of the section. He said he was concerned that the
Highway Commission miight: have authority to pay the owner something less
than the full price of the land. Motion carried.

Senator Cook moved that section 4 be adopted as amended and the motion
carried unanimously.

Section 8 of re-engrossed bill. Senator Burns said he and Senator
Yturri had discussed an amendment to section 8 with the two House members
and they had concurred in the amendment., He then moved that on line 3,
page 7, all language in the section after "created" be deleted.

Senator Lent suggested the entire section be stricken, the result
being to leave common law liability. Senator Cook contended that the
section as printed stated the common law and proposed to leave the section
without amendment.

Senator Burns withdrew his motion and Senator Cook moved the section
be adopted without amendment, Motion carried unanimously.

Section 7 of re-engrossed bill. Senator Yturri moved to insert
"prescription,”" before"easement" on page 6, line 21. Motion carried
unanimously,
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Section 9 of re-—engrossed bill., Senator Burns moved adoption of
subsection (4) on page 9 as shown on Mr. Paillette’'s amendments. (Note:
See Minutes, Senate Judiciary Committee, 5/30/67, Appendix A.) Motion
carried unanimously.

Section 5 of re-—engrossed bill. Senator Yturri called attention to
the additional language on line 17, page 4, as suggested by Mr. Paillette's
amendments. Mr. Paillette explained that this language was the result of a
letter written to the Governor's office by George D. Dysart, an attorney
with the Department of Interior in Portland. Senator Yturri moved it be
adopted and the motion carried unanimously.

Senator Eivers called attention to the May 1 date on page 4, line 17,
and raised the question of the Cannon Beach situation where the motel owner
had erected a barrier on the beach.

Senator Cook felt the date should be deleted and moved that "the
effective date of this Act'" be inserted in lieu of the date. He said he
did not believe this provision could be made retroactive., Motion failed.
Voting for: Cook, Lent, Yturri. Voting no: Burns, Eivers, Fadeley, McKay,
Willner, Mr, Chairman.

Severability clause. Senator Cook moved that a severability clause be
attached to the bill. Senator Fadeley read ORS 174.040 to the committee.
Vote was then taken on the motion which carried. Voting no: Fadeley.

Senator Burns moved that House Bill 1601 be reported out do pass as
amended and the motion carried unanimously.

The meeting was adjourned at 5:00 p.m.
Respectfully submitted,

Mildred E. Carpenter, Chief Clerk
Senate Judiciary Committee




Committee

iciary

Appendix A
Senate Jud

e

e €
, 4 80 Gy 5
c 0] € =} ) o 1) o
. o 5 [ 0 PO . 4 o = (n +2 ]
N g Kal o -+ @ ty I a 0} (v} s 0 © © ) o . %)
R R - B = g2 4 4 8 § 8 @ A B S a w3 B9 - )
o - - R > -+ v 4 - 4 o G 8] 4 0O C
- . el ) 3 - i~ - ] 0 g -t Rn} rl or [ ot o -
ot > S0 &) o] © [ L] , e o 1 O © Rs] [N h . ot . o - Ks) S ¢ nm
c o 4} O h 4] £ Kl jes] @ o feX} [ el (4 (@] o] o [} -+ @ Ky [4)]
S I Qo 0 ] b7 o e M G- el g i AP (o) o ort 0 e ©
© 13} — e wl R O —i 0 3 o} O O (0] 3 > i ot m ) — R L 427
5 o of e 9. o g e -l nooS OO o T ¥ < LR Q. 3 , Al a2 g
LR = B o5 3 0 @ et QO 43 S e d d o By 0 Bl @ 42
o ey ..w £l + s} [e) +2 Ko -2 Gy [ > 4 © 3 r~ [ W ol o 0] 19 7] )
o %) ) . : 9] f pul [ ps3 [aN) w0 c) i~ (3] d QJ 1s] L& & R ] el 5
© £ oy f a ot o ! 2 P %} ) 4 [0} 0 © i @ < © EES “ D) on N
e o R G4 o Q 1 5 5] noN S 3 rd ] N & 63 ] ord oy I Kl
) E [ -+ N o (0] o o] @ -2 R Ko o ¢4 ~ e ja) o) ! o 42
) LN o @ £ a L & o a -2 21 s [ L] O ! w R el ot & [S TR O
2 4 ao 42 g =3 i [ee ] I Rel ® ol o 2] — - o o) Q & (o] 3] B : (SRR o
[ o Tt B R Y ) 53 Qi S Q G 0 8. 00 L 5 g @ Gy S0
= Gy S + r-1 &~ 7 & ] nd W o m ] ol o] BY] @ 4] .- 0 L& B
&} - w v © +2 (4] 1] (9] (4] = 0 Lv] - . ol L Q & Q e B = 0
Rt ) W o 2 » + o2 9] ori ol ™ 0 Q (VR e K ] O ol O B4 BN 2
~ . 4 Hlo0 wwt o © o m o Ks) o] st © W m [5) @ [0] ol L 42 @ o L0 o
\D ¥ o & < o eri = 0] - I3} ® K 2 - B 1 e A2 Kl r} [ [9) Ct K = R 42 [1h}
~ e = ) ~ I & =3 o] 1 [0} L] o] - » ol 19} o -3 o o [0} W -2 =13 ¥ , o
b o c %u D O ) a5 [$) 12} eh) of (] G G4 ' 4y % o Q )] © ~—t -~ n o o
W r;o o i i = [ (2] ja} s = ol o L] [ RN [o) 5} =] I £ . [ ERR 1} 5}
~ © C + 0 o et ord ord [ b9 @ 5} ol G 9 0 G4 eri : ] (o] 0 o &oa e
ny 0 s < ~i e -2 - it Moo WS ) el ol +? 0 (5} - © +3 4 e 0 L o 42 14 ort ©--
3 ) 5 0] <3 R u £ o Q o 27 ¢ <2 ‘ g ™ el © n o] ¢3 Q. g
= g O © I ® ) Gt & 5 0] ~ 9 o 80 i o (i) Q < I scl 42 SRR B v
§ G ' w. o W 4t 3 o) g 2 42 5] © i 0 n o0 150 TR AR = SR X e} = (4} O O i
& s} m 3} o o] orl « 2 -2 o ] o £ 60, o £l [ Q O i - o) o -0 ©3
- S I [¢) f4 (%] 1 vl ) )] : Q &0 [A I ) 4] O Y [ ] o o L Q
orl [ = o o) 6 A m b = o 0 b i 0 [a] i ¢ 0 ) ™ ] [ O Q0 2 =) & n
4 RV Q 9 = 9] ¢ O Qe ) 1 6 o O el 0 -t 2 @ = 3 0 P
18] o 1 - o o It S K . Q » o < ol 3 o) 0 o] [ L4
FER o 5 O g 9 a2 7ooa 4 o o) N ) o JE < B < | R S & ) FORE IS |
5 1) N of - .0 mm [ )] = ol (%) K Ls] () te) 0 [0) ot o 4} <42 Ul ! ot O s ol
i - o © o g0l (4] (3} ol < fon 42 €5 Q [0} g 3] o . [} ¢ o o332 3 ~
£0 ) = o K9} [ ) o Q (%) 3] o2 O © L] (9] os vl ) i) o G4 & Q 5N 47 O :
(9] £ o [O I = (9} ~ 6§ [ i [ TR v ol he® LS -2 4 < - o} o O ol (o] «q (4] [
w1 +2 £ ol o o) o I P < B 1 0 >y 0 n 3] o Q %4 Y 42 &~ -l
N [~ N« T < A <1 ~ 8 o ERAE S T T o N LA N R o IR SR S B 1 S I =T N R
o 4 o ] 4 3] L T AT © « o ) O L Kol L9p] 4] 0 L B 0 — nn 4 e
£ le] 0} 5] , > P St o = [} - for H ] b) 42 o +3 [V IR ot & o e T o =3
. ~ £ o 24 1)) » o1 @ o ()] n ot o [ 4 [t} 0 ~ =2 ] jon] —t ot (=N
b o ] 42 g K} i <+ Kl 2] sl o. o R (R el [0] Q ] 2y ] 4 K @ R4
. © e £ ~ ~} . 12 b [ +3 0 o 3} 5} i O 43 [ - o 4 o] nd oS m 0 S
8 orl o) o 0 o o @ ) orl © 8 +? = P © o] O g Q Q (o] e e 8] O . 0 o) Q
¢ -t ] e 3 ol Q (4N} 5] -2 & s} e Ly - ~ [3) ot S (] [ S ] - 42 Ke (5] oS L N 9 o
— ) © —t ) — L o O Gy 3] [ 3] L I o SRR 3| & (5] ) e O O 1
.n.lv.. £ Q €5 Q 2, ol =3 o 3 3] & < (0] r ~7 Ko I = ol =) 3 = -+ & be = I o
M,l ‘”nu. © K |3 2 Q © ,Q [ " 5] o+ =3 o 3 b [)) 1) o 4] o) [H) (@] [5 I
e & . w + 4 5] H =N o3 0 0] ko] &4 a 4 o i £l () @ 0 O - - 4
o o : 3} © O o 4] o o © 3 ol W i ] 0w o O €
[ — o o [ () # [ T 4] 42 t © 2 (] ol o~ — ol s W —} 0] 0 S @ (o} af © S~ '
1 £ o L [¢] K| 3] mm Kt (<] o] o} o [} +2 8] — o2 a1 N Q9 [ - =3 <+ by : I ) M_
«© o] R + © + g ¥ ] O ~ G N~ @ N 4] 0 ~ D o g 0~ « v 4, L2 R !
T [T & o ) a) 42 4 =} © © o SN} - @ o ol = "y R
o [ © RE) e -1 O o ] o A © - o+ [« LD Q .® O} [y
O el O - o o [ o 3] © N 3 3 < Q 3] 0 ) Yo Q f o]
- o [ ol L o e G4 > O LY mh oy oy a3 o L+ < 0 ty - € 4 Ko ™
3 5 O Ty -3 ﬁI. Q (s [4] ~t O o) [« $4 <2 N Q o L E il @] [+ (e] @ Hw 0O o
x
3
L}
-]
= N E
=
~~ 0 ~ e_. %Vv 15} G .
L SN
Qo r-{ 1 Qd > !.h._llwelllimﬂ.
— ~~ 1 ~ ot e Uy -]
~ H N [aV] [=Io] " Coy
A =¥ QL nQ S . N M\ ol [T
[ S VIR P i S
; g 8 SRR AR
4 . Pika.
o} = {72 B o .& o 6 o
ol 50 ot ) L n QN - -
5 1 o n @@ i} " LI W] : KN 0
4 ' -+ R=Igw| +? 0o S
[ . " 1] o ot o 0 B 3G nw O -
L Ql ] G A N K Q @ S o ,
= . 4 ¢ = [ I o]l &= 1 B = TR *2 ﬂ !
. ~ . , % -
Gl 0.

TY

je

T

DLBURNS‘
SENATOR

MAH Cot

or

N
!

T

STA
PLILTN

st/

.

/




L

with Q

lends dquu“?“

o5, WﬂJ

[SY ) jaX]

OC] H(I‘

oy b

end becches &z moy be appropricte

vhere such lands arc

7
,
— T

the public through dcdication,

held in

-
(o4

Py

gh’ therein hos bcnr ¢

rivate ownership end

2
[V

1 A N
Hichuoy Commdcsion, in ¢

adjacent or contiguous 4o

Tor recreationsl

L

bl

Appendix A
Senate Judiciary Commtttec
Page 2 - 5/731/67

ceordonze

) A

vip oL interesta in such

the Oregon sceochove.

ished in eithzr the Stoete or

", oy -
o oulervlse,




I approve the following wording to replace the title of HB 1601:

On page 2 of the printed bill, delete lines 1 and 2 and insert:

"Relating to the rights of the State of Oregon and the public in
the Oregon seashores as established by prescription or otherwise;
declaring and confirming such rights; providing for the acquisition of

additional seashore lands; and declaring an emergency.".
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